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Modified Order 96 F.T.C.

IN THE MATTER OF
SKF INDUSTRIES, INC., ET AL.

MODIFIED ORDER IN REGARD TO ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket 9046. Decision, July 5, 1979—Modified Order, October 21, 1980

In accordance with the settlement agreement reached by respondents and
Commission counsel without adjudication, and filed with the Court of Appeals
for the Second Circuit on July 23, 1980, this modified order revises the “final
order” issued by the Commission on July 5, 1979 (44 FR 47926, 94 F.T.C. 6), by
changing, among other things, the amount of TRB that SKF may sell to
Federal Mogul and the requirements for publishing the provisions of the
order. .

MobDiIFIED ORDER TO CEASE AND DESIST

Respondents SKF Industries, Inc. (“SKF”), and Federal-Mogul
Corporation (“FM”) having filed in the United States Court of
Appeals for the Second Circuit petitions for review of the Commis-
sion’s “Final Order” herein dated July 5, 1979; and a stipulation
dated July 23, 1980, by and among SKF, FM and counsel for the
Commission having been entered into and filed with the Court of
Appeals, pursuant to which the parties agreed and consented to
entry by the Court of Appeals, without adjudication of any issue of
law or fact, of an order modifying said “Final Order” in accordance
with said stipulation and directing that said “Final Order,” as so
modified, be enforced; and the Court of Appeals having thereupon
entered an Order, dated August 25, 1980, remanding the proceeding
to the Commission with directions to modify said “Final Order” in
accordance with said stipulation:

Now, therefore, it is hereby ordered, That the aforesaid “Final
Order” be, and hereby is, modified in accordance with the order of
the Court of Appeals to read as follows:

FINAL ORDER
I

This Order shall be deemed to be final as of December 31, 1979,
and be binding on Federal-Mogul Corporation (“FM”), SKF Indus- '
tries, Inc. (“SKF”), their subsidiaries or any person under the control
of FM or SKF, their successors and assigns, and their officers, agents,
representatives and employees.
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I

It is ordered, That the agreement signed by SKF and FM on
December 17, 1974, and any similar arrangements between or among
respondents, including the understandings reflected in the exchange
of documents on January 27, 1972, shall be cancelled as of the date as
of which this Order becomes final.

III

It is ordered, That, for purposes of this Order, the following
definitions shall be applicable:

(i) 0"-4” TRB—tapered roller bearings having an outside diameter
of zero to four inches.

(ii) Automotive Aftermarket—the domestic replacement market,
including all intermediate suppliers to such market (but excluding
FM and the manufacturers of original equipment who purchase 0"
4” TRB for distribution to service customers through their dealers
and franchisees), for 0"-4” TRB for use in passenger cars, light and
heavy trucks, buses, trailers, tractors, self-propelled agricultural
equipment and vehicles, such as trailers, and agricultural equipment
pulled by self-propelled vehicles.

(iii) FM TRB Requirements—the total dollar value of purchases of
0"—4” TRB by FM from all sources (including sources owned or
controlled by FM) for distribution in the United States. The value of
purchases of 0”—4” TRB by FM from sources which it owns or
controls shall be either cost to FM or the fair market value,
whichever is less.

(iv) FM TRB Purchases from SKF—the total dollar value of direct
or indirect purchases by FM of 0"-4” TRB from SKF, Aktiebolaget
SKF (“AB SKF”), or any person under the control of SKF or AB SKF
for distribution in the United States, which shall include (A)
purchases by FM or 0"-4” TRB manufactured by SKF, AB SKF, or
any person under the control of SKF or AB SKF, and (B) purchases
by FM under the arrangement to which SKF, AB SKF, or any person
under the control of SKF or AB SKF is a party or from a supplier in
which SKF, AB SKF, or any person under the control of SKF or AB
SKF has an interest.

(v) TRB Units—0"-4” TRB as purchased by Automotive After-
market customers of SKF. Purchases may be (i) an assembled TRB,
(ii) a TRB outer ring (cup), or (iii) a TRB inner ring (cone), each
being a single TRB unit.

(vi) SKF Net Aggregate Sales to the Automotive Aftermarket-—that
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number of TRB Units which is the difference between (i) the
aggregate number of TRB Units sold by SKF to the Automotive
Aftermarket and (ii) the number of TRB Units, if any, which must be
subtracted therefrom so that of the resulting number of TRB Units
sold by SKF to the Automotive Aftermarket no more than 15%
represents TRB Units sold by SKF to or through any national
organization of independent warehouse distributors by or through
which, as of the effective date of this Order, all the members of such
organization secure all of their needs of 0”—4” TRB from the same
single source, other than SKF'.

v

With respect to FM TRB Purchases from SKF, it is ordered, That
the following limitations shall apply during the periods described
below:

() The time period covered by any given purchase order or related
agreement concerning FM TRB Purchases from SKF shall not exceed
twelve (12) months.

(ii) The aggregate dollar value of any FM TRB Purchases from
SKF during the first thirty-six (36) month period following the date
as of which this Order becomes final (calendar years 1980, 1981 and
1982) shall not exceed 60% of the FM TRB Requirements during that
period. The allowable percentage under this subparagraph shall
include any 0"-4” TRB purchased, but not sold, by FM from SKF, AB
SKF, or any person under the control of SKF or AB SKF prior to the
date as of which this Order becomes final.

(iii) The aggregate dollar value of any FM TRB Purchases from
SKF during the second thirty-six (36) month period following the
date as of which this Order becomes final (calendar years 1983, 1984
and 1985) shall not exceed 50% of the aggregate FM TRB Require-
ments during that period.

(iv) The aggregate dollar value of any FM TRB Purchases from
SKF during the third thirty-six (36) month period following the date
as of which this Order becomes final (calendar years 1986, 1987 and
1988) shall not exceed 40% of the aggregate FM TRB Requirements
during that period; provided, however, that if the SKF Net Aggregate
Sales to the Automotive Aftermarket shall have been 1,250,000 or
more TRB units during the second thirty-six (36) month period
following the date as of which this Order becomes final (calendar
years 1983, 1984 and 1985), the aggregate value of any FM TRB
Purchases from SKF shall not exceed 50% of the aggregate FM TRB
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Requirements during the third thirty-six (36) month period (calen-
dar years 1986, 1987 and 1988).

(v) The aggregate dollar value of any FM TRB Purchases from SKF
during the fourth thirty-six (36) month period following the date as
of which this Order becomes final (calendar years 1989, 1990 and
1991) shall not exceed 40% of the aggregate FM TRB Requirements
during that period; provided, however, that if the SKF Net Aggregate
Sales to the Automotive Aftermarket shall have been 1,250,000 or
more TRB Units during the third thirty-six (36) month period
following the date as of which this Order becomes final (calendar
years 1986, 1987 and 1988), the aggregate value of any FM TRB
Purchases from SKF shall not exceed 50% of the aggregate FM TRB
Requirements during the fourth thirty-six (36) month period (calen-
dar years 1989, 1990 and 1991).

(vi) This Order shall automatically terminate as of December 31
1991.

\%

It is further ordered, That each respondent shall notify all persons
having sales and policy responsibilities in its organization of the
terms of this Order, and respondents together shall publish same in
a major trade journal or periodical within six months following the
conclusion of the first twelve (12) month period (calendar year 1980)
and again within six months following the conclusion of the second
twelve (12) month period (calendar year 1981) following the date as
of which this Order becomes final; provided, however, that if during
either such twelve (12) month period (calendar year 1980 or 1981) the
aggregate dollar value of any FM TRB Purchases from SKF shall not
have exceeded 50% of the aggregate FM TRB Requirements during
that period, then such publication following the conclusion of that
period may be omitted.

V1

It is further ordered, That each respondent shall notify the
Commission at least thirty (30) days prior to any proposed change in
said respondent which may affect compliance obligations arising out
of this Order, such as dissolution, assignment or sale resulting in the
emergence of a successor corporation, or the creation or dissolution
of subsidiaries or joint ventures.



756 FEDERAL TRADE COMMISSION DECISIONS

Modified Order 96 F.T.C.
- vi

It is further ordered, That within sixty (60) days after the date of
issuance of this Order, and within sixty (60) days after the end of
each calendar year during which this Order is effective, each
respondent shall file with the Federal Trade Commission a written
report setting forth in detail the manner and form of its compliance
with this Order.

VIII

It is further ordered, That after the end of calendar year 1984, after
the end of each quarter during calendar year 1985, and after the end
of calendar year 1985, respondent SKF shall report to the Commis-
sion the SKF Net Aggregate Sales to the Automotive Aftermarket
during the period beginning January 1, 1983, to and including the
effective date of the report. These reports shall be filed within forty-
five (45) days after the end of the respective reporting periods and
shall be made available to respondent FM at the time they are filed
with the Commission. This reporting obligation shall automatically
terminate upon the filing by SKF of such a report indicating that the
SKF Net Aggregate Sales to the Automotive Aftermarket have
equalled or exceeded 1,250,000 TRB Units during such period.

IX

It is further ordered, That after the end of calendar year 1987, after
the end of each quarter during calendar year 1988, and after the end
of calendar year 1988, respondent SKF shall report to the Commis-
sion the SKF Net Aggregate Sales to the Automotive Aftermarket
during the period beginning January 1, 1986, to and including the
effective date of the report. These reports shall be filed within forty-
five (45) days after the end of the respective reporting periods and
shall be made available to respondent FM at the time they are filed
with the Commission. This reporting obligation shall automatically
terminate upon the filing by SKF of such a report indicating that the
SKF Net Aggregate Sales to the Automotive Aftermarket have
equalled or exceeded 1,250,000 TRB Units during such period.
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IN THE MA’ITER OF
THE MENTHOLATUM COMPANY, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SECS. 5§ AND 12 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3047. Complaint, Oct. 29, 1980—Decision, Oct. 23, 1980

This consent order requires, among other things, a Buffalo, N.Y. producer of
denture cushions to use advertisements which are consistent with labeling
information included with the product concerning health, safety or efficacy; to
disclose, in those instances where the firm makes claims of duration of use,
such labeling warnings in a clear and conspicuous manner; and, further, to
affirmatively state that its product is intended for short-term use only.

Appearances

'For the Commission: Leslie Fax

For the respondent: Samuel Magavern, Magavern, Magauern,
Lowe, Beilewech, Dompkins & Fadale, Buffalo, N.Y.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that The Mentholatum
Company (“Mentholatum”), a corporation, hereinafter referred to as
respondent, has violated the provisions of the Federal Trade
Commission Act, and that a proceeding with respect to such
violations would be in the public interest, hereby issues its com-
plaint, setting forth its charges as follows:

PARAGRAPH 1. Mentholatum is a corporation organized, existing,
and doing business under and by virtue of the laws of the State of
Delaware, with its principal office and place of business located at
1360 Niagara St. in the city of Buffalo, New York.

PAr. 2. Respondent Mentholatum is now, and for some time last
past has been engaged in the production, advertising, offering fo:
sale, sale and distribution of denture cushions designated by th:
trade name “Snug Denture Cushions.” This product, as advertised, i
a “device” within the meaning of Section 12 of the Federal Trad
Commission Act, 15 U.S.C. 52. ‘

Par. 3. In the course and conduct of its business, responde:
Mentholatum causes and has caused the said products, when sold,
be transported from its place of business in one State of the Unit:
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" States to purchasers thereof located in' various other States of the
United States and the District of Columbia. Respondent Menthola-
tum maintains, and at all times mentioned herein has maintained, a
substantial course of trade in Snug Denture Cushions in or affecting
commerce.

PAR. 4. In the course and conduct of its business, respondent has
disseminated or caused the dissemination of various advertisements
for Snug Denture Cushions across state lines by various means in or
affecting commerce, as “commerce’” is defined in the Federal Trade
Commission Act, including advertisements inserted in magazines
and newspapers and also advertisements broadcast on national
television networks. The purpose of all these advertisements has
been to induce, directly or indirectly, the purchase of Snug Denture
Cushions, and it is likely that these advertisements have succeeded
in inducing consumers to purchase this product.

Par. 5. Typlcal but not all inclusive, of the statements and
representations in said advertisements are those found in Exhibits
A-G attached to this. complamt mcludmg such representatmns as
the following:

a. Newspaper and magazine advertisements:

(1) ELIMNATES DAILY DENTURE “FIXINGS” FOREVER— Snug Cushions hold dentures
comfortably tight for weeks.

(2) HOLDS DENTURES FIRM WITHOUT DAILY “FIXINGS”—Snug Cushions hold dentures
comfortably tight for weeks.

(3) NEW FREEDOM FROM DAILY DENTURE “FIXINGS”—Snug Cushions hold dentures
comfortably tight for weeks. '

b. Television Advertisements:

(1) Sara: Didn’t I tell you about Snug? It's different—you don’t need to apply it
avery day . . . Snug lasts for weeks. And it’l} hold your dentures firm and comfortable.
. [At a point later in time]
Sara: Didn’t you switch to Snug
Helen. sure .
(2) Thousands of denture wearers have long suffered with loose, wobbly, uncomfort-
ble plates. Now many use Snug Brand Denture Cushions .

PaRr. 6. Through the use of said advertlsements and others similar
1ereto not specifically set out herein, disseminated as aforesaid,
sspondent has made or is making the following representations:

(a) that Snug Denture Cushions are appropriate for long-term use;
(b) that Snug Denture Cushions are for use other than temporary
e only until a dentist can be seen.

Par. 7. In fact, the labeling on Snug Cushions states:
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(a) On the package:

Caution: Long term use of an ill-fitting denture, reliner, pad or cushion may lead to
swelling, faster bone resorption, or continuing irritation. Use Snug temporarily until
you can see your dentist.

(b) On the package insert:

(1) Snug Denture Cushions are for temporary use only . . .

(2) Dentures that do not fit properly cause irritation and injury to the gums and
faster bone loss which is permanent and may require a completely new denture.
Changes in the gums caused by dentures that do not fit properly may require surgery
for correction. Continuing irritation and injury may lead to tumors in the mouth. Use
of denture reliners, pads, and cushions may temporarily decrease the discomfort.
However, their use will not make the denture fit properly. Special training and tools
are needed to fit properly. You must see your dentist for a new denture or a repair as
soon as possible.

PAr. 8. The representations referred to in Paragraph Six are
inconsistent with, negate, and contradict the labeling on respon-
dent’s product as set forth in Paragraph Seven hereof. Such
inconsistency, negation, and contradiction has the tendency and
capacity to mislead and deceive purchasers of said product as to its
proper duration of use, and to negate the import and purposes of and
to detract from the effectiveness of the warnings, cautions, limita-
tions and instructions for use found in the labeling.

Therefore, the advertisements, acts and practices, referred to in
Paragraph Six above were and are unfair and deceptive.

PAR. 9. Furthermore, in its advertising for Snug Denture Cushions,
respondent has been and now is making claims as to the duration of
use of said product without clearly and conspicuously disclosing to
the purchasing public that the labeling for Snug Denture Cushions
states that said product should be used only on a temporary basis
until a dentist can be seen.

PAr. 10. The existence and substance of the above-mentioned
labeling warning is a material fact in light of the representations set
forth in Paragraphs Five and Six regarding duration of use, in that
disclosure of the warning to consumers would be likely to affect their
decisions of whether or not to purchase said product and of how
properly to use it. Respondent’s failure to disclose this material fact
has the tendency and capacity to mislead and deceive consumers into
the mistaken belief that no such warning exists.

Therefore, the advertisements, acts and practices referred to in
Paragraphs Five and Six above were and are false, deceptive, and
unfair.

PAR. 11. In the course and conduct of its business as aforesaid, and
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at all times mentioned herein, respondent Mentholatum has been in
substantial competition in commerce, with corporations, firms and
individuals in the sale of products of the same general kind and
nature as those advertised and/or sold by respondent.

Par. 12. The aforesaid unfair and deceptive acts and practices of
respondent have had and now have, the capacity to induce members
of the purchasing public to purchase substantial quantities of said
product.

Par. 13. The aforesaid acts and practices of respondent, as herein
alleged, were and are all to the prejudice and injury of the public and
of respondent’s competitors and constituted and now constitute,
unfair and deceptive acts and practices and unfair methods of
competition in or affecting commerce, in violation of Sections 5 and
12 of the Federal Trade Commission Act. The acts and practices of
respondent, as herein alleged, are continuing and will continue in
the absence of the relief herein requested.
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SNUG DENTURE CUSHIONS

TELEVISION COMMERCIAL, 1976-77
~SPOKESMAN™
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SUENT THE MENTHOLATUM COMPANY
WTLE V“SPOKESMAN" (C) (fMVSN2123)
230 TV CoMM'L.

DATE 70 w
SEPT. 15, 1972
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ANS INC,

'SNUG_DENTULRE CUSHIORS
As Procuced: - 8/30/72
As Filmed: 8/17/72
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SNUG DENTURE CUSHIONS )

TELEVISION COMMERCIAL,
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[AASIVS, VIYNRE-WILLIANLS tC.

THE YENTHOLATUM COMPANY

"SPOKESWOMAN" (C)
:30 TV COMM’L

SEPT 15, 1572

ON CU SPOYESWOMAN

SHZ PICKS UP SNUG PKG

CUT TO CU PXG IN HER RAKD

CUT TO €U WOMAR

CUT TO CU WOMAN'S KANDS CUTTING

SKUG

D.3S
SKNUG

ILTO SHAPE WITH SCISSORS

TO HER HARDS FITTIRG U-SHAPED

ONTO CLEZAR LUCITE U-SHAFE

PAN AS HER HANDS SCRUB SNUG ON
LUCITE U-SHAPE, WITH TOOTHBRUSH
UNDER RUKNING FAUCET

CUT TO CU WOMAN

CUT TO CU SKUG PKG

(#MVSN2133)

5w

SPOKESWOMAN

SNUG DENTURE CUSHIONS
As Produced: 8/30/772
As Filmed: 8/17/72

(OC): Thousands of denture
wearers have long sufiered
with -loose, wobbly, uncom-

" fortable plates.

Fow many use...

Snug Brand Denture Cushion
and are so grateful

for the way Snug holds
dentures tight...and being
a cushion, Saug wmakes

- dentures feel so comforteb’

Easy to fit...

Snug sticks to your plates.
lasts for weeks,.. so no
daily fixing...no mess...’
no after-taste.

Easily cleaned or removed.

To hold dentures confortadl
tight for weeks...

get Snug Denture Cushions.



FEDERAL TRADE COMMISSION DECISIONS

768

96 F.T.C.

Complaint

AR LR B

© alwrnmgesd tasimes i 0L

Tpeaemis 10 powes

. .
Nyl A
EELIEENR S

LI ISR TS TCR T
DY R PR R PR YR TIT

* . bin

Tresiin LA s mie
T LD HET PO ) AL IA)

9/02/01 $83 ¥0J

Iallaend EA TR Lt

EL LS TR LT

1) 01058 3 830
pee teemimiay sroreg peesy By

suvn v1m al SV 2 0 AN

e e e B

5 P 3 Y

I‘G:._v:c.wiﬂ,nxﬁ 0A
N0 a7 Auy2041Y11/uod

=5

T

eyensoerea s 48 veea *
Pesepjer Vwer sasn Sreserm
79 tesery 1130) enentirt

et FwUe 8 o BV




-

P

Complaint

757

IR e

TioR A L0176

UMD “TIRUT TRAGIT VST | s UITrAT W10 5 100

DU SAITHA I HK AR LY




770

FEDERAL TRADE COMMISSION DECISIONS

Amazing soft piastic cushion

heids denivres
O

CO“”LI v "[y

il oz yron
ﬂilnl "' 'L';Jn

wllhaul messy “stickums*
Kot p pusec! fon 3 pos er oty ccum

 comion Al AR e countere

The Mrnihalaium Co U3 {Snug) Ad Ne KN 18763
120 Pace (1 5 37)

R s w s US, Loc. Kew York

Amazing solt plastic cushion
holds dzai
comfo“**,y fi Jh

=1Noul mesry
for wegles waine

W

A
DARCY. Mo iiaNUT & LARIUS I Mo Vaub

Complaint

No paste or powder
haids ceniures
comiciian ly
fighi for viesk

ke Snug Deature Cushsons

C\n»rnn. a1e e

1o naic (vose

1 $aup De
b0l vour drainta v
; conlert At 2U érif counten

Mewibalatur Co =U3 f3nug) A0 Na. IN 75304

No pas'e or powder
holds deniuizs
cornigriebly iight

| PR ITRY
for WEEHS b

96 F.T.C.



111

- LING,

THE IWMIV‘I'HULA‘I'UNI Lo

Complaint

57

R

B S [ Y

A8 2oy o

B L bty s, AhAZ Lo ot/

..moz_x:._wmizwa
T Ava' o
WOQ33d1 pmip

MY35a )
40 w03

s
R LTI T TR,

R
N s S

:mOZ:??».:(Q
INoriia Wiy
. S3UNINaQ SA10H

Mk LT NN AL L LY s
vy

w
e Pl
Lemian, ot

MEAs wpyiteny g LD LIy

Srdisng Iniig

BANG

Y bsway o g
Taug y

ydam i0) _xBE::EE
$aunuap Piay suopgsny Goug-

«STHLOY, Jrig
100811 10y
$3UNLK3g 541011

NS e iy e

Laraey

ikt IRV R
~

-

M - wTa Gy,
idand s RO
NI gy
TN e

F139m o) 4y 4 490,u0 uwe
Wunapp CLIMELY TS
UIAIYO4
wSONIXI IYA N
.+ Alivg SAUYNIW]

-l'lAIfz:l-Sn.:n.:
YeAay

. el
U~ ———ny

M

R NR oy g, 200 mam

$E0sAS Jray g

PRISA

ONNG.:

$Y33m sog iy x_aoto?
fainjuop P1og tuoisng's

en GIATU0Y
«SONIYH, AN
ANV sagyiy



772 FEDERAL TRADE COMMISSION DECISIONS

Complaint 96 F.T.C.
Le= S
AC<ouN
X . " Snup Denture Cushior
DArcy-MacManus & Masius Frocucr
@ N . _"Movie®
nEw w::::':‘: ToRK vt AL
130
. [T
Television Continuity _MVSN 2153
. A TV
As filmed 11/28/77
VIDEO AUDIOD
OPEN ON TWO WOMEN EXITING HELEN: They don’t make movies 1ik
MOVIE HOUSE ONTO STREET
. they used to.
WOMEN WALK DOWN STREET SARA: Let's bave some of my pec:

pie, that never changes.

CUT TO HELEN'S FACE, LOOKING
EMBARRASSED. HELEN: TUb-Uhl..It's beea a while s

I{ixed my deztures. .. they'

lonse again.

2-SHOT AS SARA TALKS TO SARA: Didn't I tell you about Snug?
HELEN.

ECU OF SNUG PACKAGE. SARA: It's different -- you don't ne
WOMAN'S HAND PULLS CUSHION

OUT. . to apply it every day,

SUPER: 'FOR TEMPORARY USE
UNTIL YOU SEE YOUR
DENTIST. "

CUT TO HAND HOLDING-DENTURE SARA: It's a cushion you just shape.
SHAPED LUCITE AS OTHER HAND
PRESSES SHAPED CUSHION ONTO

LUCITE.
PALM DOWN HAND PRESSES SARA: Snug lasts for weeks. And it
AGAINST TOP OF LUCITE WHICH
CLINCS TG HAND WITHOUT ANY . bold your dentures firm and
OTHER SUPPORT.

comfortadble.
DISSOLVE TO SIMILAR SCENE AT SARA: Pecan ple?

A POINT LATER IN TIME. .
HELEN: Ub -- Ub --
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ACLOUNT
: Snug Dentuze Cushio
DArcy-MacManus & Masius FaoBucT -
A3) MADIZON AVENUE _"Movie®
KEw YORL, WLW YORK 0072 Tl
:30
LENGTIR
Television Continuity __MVSN 2153
SCRIFT huUMBER
Vibeo AUDIO
SCENE CONTINUES HELEN: Sure -~
SARA: Well?
HELEN: I'm ona diet

ECU SNUG PACKAGE

‘SUPEF-

SNUG LASTS WEEKS
HOLDS DENTURES FIRM
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D:.}Icy_.\‘ac.\xmus & M’asius sL'lN’h MENTHOLATUM

ROOUCT: SNUG
. - TIVLE & FILM HO1 “MOVIE™ - MVINZIS)
Adverdsing

FIRST UIEs 38

ENGTH: 30 3ECOND!

1, HELEN: They dontmike

2. HELEN: UN.UN.IUS 3. SARA; Didn't{tell you 4. you don ared 1o apply
movies hine they uted 10, DAIR 8 whie pnce | fixed about $nugl It's @i~ . Saug avery asy.
SARA: Let's prec sameof my dentures_they'ry tarent = .
my pecan put, Wal havel loote agsin, .

thangts.

7. And I'Il ho!2 yaur
Gantured frm ana com-
forabie.

- excy
2. SARA: DidaY you switch

10. HELEN: Sure - SARAL
to Snugl wallt

1. KELEN: I'm on & dist. 12 (SILENT)
SARA: ON.



LELE) AVASUAN s mm e

757 Decision and Order

DECISION. AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the bureau propcsed to present to
the Commission for its consideration and which, if issued by the
Commission, would charge respondents with violation of the Federal
Trade Commission Act; and . .

The respondents, their attorneys, and counsel for the Commission
having thereafter executed an agreement containing a consent
order, an admission by the respondents of all the jurisdictional facts
set forth in the aforesaid draft of complaint, a statement that the
signing of said agreement is for settlement purposes only and does
not constitute an admission by respondents that the law has been
violated as alleged in such complaint, and waivers and other
provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondents
. have violated the said Act, and that complaint should issue stating
its charges in that respect, and having thereupon accepted the
executed consent agreement and placed such agreement on the
public record for a period of sixty (60) days, now in further
conformity with the procedure prescribed in Section 2.34 of its Rules,
the Commission hereby issues its complaint, makes the following
jurisdictional findings and enters the following order:

1. Respondent Mentholatum Company is a corporation orga-
nized, existing and doing business under and by virtue of the laws of
the State of Delaware, with its office and principal place of business
located at 1360 Niagara St. in the City of Buffalo, State of New York.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.

ORDER

I

It is ordered, That respondent, the Mentholatum Company, a
corporation, its successors and assigns, and its officers, agents,
representatives and employees, directly or through any corporation,
subsidiary, division or other device [hereinafter, “respondent™], in
connection with the advertising, offering for sale, sale or distribution
of any dental device or dental product, forthwith cease and desist
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from disseminating or causing the dissemination of any advertise-
ment by any means in or affecting commerce which makes any
representation directly or indirectly that is inconsistent with,
negates or contradicts any statement concerning matters of health,
safety or efficacy set forth on the labeling of any such device or
product or which in any way limits, qualifies or detracts from any
such statement appearing on the labeling of any such device or
product.

IL.

It is further ordered, That respondent, in connection with the
advertising, offering for sale, sale or distribution of any dental device
or dental product (except denture cushions as provided for in
Paragraph 3), shall, in disseminating or causing the dissemination
by any means in or affecting commerce of any advertisement which
makes any representation directly or indirectly (other than those
prohibited in I above) regarding duration of use of any such product,
disclose clearly and conspicuously any labeling warning regarding
duration of use of such device or product.

It is agreed, for the purposes of this Order, that in the event a label
or packaging warning regarding duration of use is no longer utilized
for any such product, advertisements for said dental device or
produet need not bear a disclosure regarding duration of use.

IIL

It is further ordered, That respondent, in connection with the
advertising, offering for sale, sale or distribution of the product Snug
Denture Cushions or any other denture cushion, when making any
representation regarding the duration of use of said product (other
than those prohibited in I, above), shall disclose clearly and
conspicuously that said product is only appropriate for short-term
use until a denture wearer is able to see a dentist for the adjustment
of his or her loose or ill-fitting dentures. For the purposes of this
Order, it is agreed that respondent may use the term “for weeks” in
the advertising of denture cushion products so long as the terms
“temporary” and “only until a dentist can be seen” are included, and
the advertisement does not imply the product should be used on a
long-term basis.

It is further agreed, for the purposes of this Order, that in the
avent that the Snug Denture Cushion product is no longer regarded
)y the federal Food and Drug Administration as suitable only for
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short-term, non-regular use, the respondent may seek from the
- Commission amendment of this portion of this Order.

1v.

It is further ordered, That respondent shall forthwith distribute a
copy of this Order to each of its operating divisions.

It is further ordered, That respondent notify the Commission at
least thirty (80) days prior to any proposed change in its corporate

“status such as dissolution, emergence of a successor corporation, the
creation or dissolution of any subsidiaries, and assignment or sale of
the business, or any other change in the corporate respondent that
may affect compliance obligations arising out of this Order.

It is further ordered, That respondent shall, within sixty (60) days
after this Order becomes final, and annually thereafter for three (3)
years, file with the Commission a report, in writing, signed by
respondent, setting forth in detail the manner and form in which it
has complied with this Order.
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IN THE MATTER OF
ENCYCLOPAEDIA BRITANNICA, INé., ET AL

MODIFYING ORDER. IN REGARD TO ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket 8908. Decision, March 9, 1976—Modifying Order, Oct. 28, 1980

This order modifies Paragraphs II(4), (B), (D) and (E) of the original Commission
order issued March 9, 1976 (41 FR 19301, 87 F.T.C. 421) against respondents.
The modifications permit respondents, for a one-year period, to use alterna-
tive means of making prescribed disclosures regarding their sales solicitation
activities. This action affords respondents further opportunity to. propose
provisions that will lessen any undue financial impact on them and to
demonstrate to the Commission that these provisions will effectively commu-

nicate to prospective customers, the disclosures required by the previous
order.

OrRDER MODIFYING CEASE AND DEsistT ORDER

On March 9, 1976, the Commission issued an Order in this docket
against Encyclopaedia Britannica, Inc., a corporation, and Britanni-
:a Home Library Services, Inc., a corporation. The Order includes,
nter alia, provisions (Paragraphs II(A) and II(B)) requiring respon-
lent, Encyclopaedia Britannica, Inc., to disclose in certain advertis-
ng and in a specified manner that persons who reply as requested
12y be contacted by a salesperson for the purpose of selling
sspondent’s products. Furthermore, the Order (Paragraphs II(D)

nd II(E)) requires that when a sales representative of the respon-
mnt visits the home or place of business of potential purchasers of
spondent’s products, such representatives shall, at the time

Imission is sought, present a 3 by 5 card which identifies the sales

presentative and discloses that the purpose of the visit is to sell

spondent’s products.

Jn August 2, 1979, the United States Court of Appeals for the

renth Circuit affirmed and enforced the Commission Order in this

ket. On March 17, 1980, the Supreme Court of the United States

ied respondents’ petition for certiorari. Accordingly, pursuant to
tion 5(g)8) of the Federal Trade Commission Act, as amended,
Order of the Commission in this docket is now final.

uring the time their certiorari petition was pending in the
reme Court, respondents initiated discussion with the staff of the
:mission concerning possible modifications of Paragraphs II(A),
), IID) and II(E) of the Commission’s Order. On March 18, 1980,
graphs II(A), (B), (D), and (E) of the Commission’s Order were
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stayed until further notice in order to permit the Commission to
consider proposed modifications. On March 26, 1980, respondents
filed their “Request to Reopen Proceedings and Modify Order.”
Respondents filed a memorandum in support of this request on May
2, 1980. In their petition and supporting memorandum, respondents
asserted that, without such modifications, they would be placed at a
competitive disadvantage, resulting in substantial financial harm to
their business operations. Respondents also asserted that they have
adopted in the last several years new sales procedures, including
disclosures in advertising and in business calling cards presented by
salespersons at the door of prospective customers, which effectively
disclose to prospective customers the direct sales solicitation purpose
and nature of such sales activities.

Pursuant to Section 2.51 of its Rules of Practice, the Commission
invited public comment on respondents’ petition to modify the
Order. Having considered respondents petition and supporting
memorandum, and the comments received, the Commission has
determined that it would be appropriate to provide respondents
further opportunity to (1) propose provisions that would lessen any
undue financial impact on them and (2) present evidence demon-
strating that such provisions will effectively communicate the
information required by the original Order. Furthermore, with
respect to the advertising disclosures required by Paragraphs II(A)
and II(B), the Commission has determined that, without necessity of
further evidence, certain modifications of the advertising disclosures
can be ordered which will communicate effectively while allowing
respondents alternative methods of making the disclosures.

Therefore, it is ordered, That Paragraphs II(A), (B), (D) and (E) of
the Order issued in this docket on March 9, 1976 shall be modified as
follows:

1. Paragraph II(A) shall read:

A. Disseminating or causing to be disseminated any advertisement or promotion
al material which solicits participation in any contest, drawing or sweepstakes, o
solicits any response to any offer of merchandise, service or information, unless an.
such solicitation clearly and conspicuously discloses that a person who replies a
requested may be contacted directly by a salesperson for the purpose of sellin
respondent’s products, using one of the following disclosures:

1. mMPoORTANT: This card will let you know of my interest and enable your [locatic
designation, if appropriate] sales representative to

( contact me at home ) (information)
( callorvisitme ) with ( details )
(contact me in person) ( facts )
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on how I may (purchase) [applicable product].
( buy )

2.  IMPORTANT: Returning this card allows me to have your [location designation, if
appropriate] sales representative

( contact me at home ) (information)
( callorvisitme ) with ( details )
(contact me in person) ( facts )

on how I may (purchase) [applicable product].
( buy )

3.  IMPORTANT: Returning this card will enable your [location designation, if
appropriate] sales representative to

( contact me at home ) (information)
( callorvisitme ) with ( details )
(contact me in person) ( facts )

on how I may (purchase) {[applicable product].
( buy )

Upon prior approval in writing of the Assistant Director of the Division of Compliance
of the Bureau of Consumer Protection, or his designee, respondent may use any other
disclosure that clearly and conspicuously discloses that a person who replies as
requested may be contacted directly by a salesperson for the purpose of selling
respondent’s products. A request for approval shall be in writing and shall be deemed
granted if not disapproved within 30 days after receipt by the Assistant Director of the
Division of Compliance of the Bureau of Consumer Protection.

2. Paragraph I1(B) shall read:

B. Providing any return card, coupon or other device which is used to respond to
any advertisement or promotional material covered by Paragraph II(A) above, unless
one of the disclosures set forth in such Paragraph, or a disclosure approved by the
Assistant Director of the Division of Compliance or his designee as satisfying the
requirements of Paragraph II(A), clearly and conspicuously appears in immediate
proximity to the space provided for a signature or other identification of the
responding party. During the one (1) year period from the date this Order become
final, respondent may submit a request to reopen these proceedings pursuant to
Section 2.51 of the Commission’s Rules of Practice. Such petition shall contain
pformation demonstrating that any proposed modifications of Paragraphs II(A) and
1(B) will clearly and conspicuously disclose to potential purchasers of respondent’s
rroducts that a person who replies as requested may be contacted directly by a
alesperson for the purpose of selling respondent’s products. The foregoing sentence
hall not be construed as a limitation on respondent’s submission of additional
iformation regarding the request to reopen, including information relating to the

nancial impact of Paragraphs II(A) and II(B) on respondent. Should a request be
1bmitted, the Commission shall determine whether to reopen these proceedings
ithin one hundred-twenty (120) days of receipt of such request. The procedure to
open the proceedings as set forth herein is in addition to, and not in lieu of, any
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other procedure (or time period with respect to such procedure) permitted by law or
the Commission’s Rules of Practice.

3. Paragraph II(D) shall be amended by adding the following
proviso at the end thereof:

Provided, however, that for one (1) year from the date this Order becomes final,
respondent may, in lieu of the card required by this Paragraph of the Order,
substitute a business card of at least 2 inches by 8-1/2 inches containing only the
following information:

(1) the name of the corporation

(2) the name of the salesperson

(3) the term “sales representative” :

(4) An address and telephone number at which the corporation or salesperson may
be contacted

(5) the product or the corporation lcgo or identifying mark.

During this one (1) year period, respondent shall comply in all other respects with the
requirements of Paragraph II(D) above. Prior to the expiration of the aforesaid time
period, respondent may submit a request to reopen these proceedings pursuant to
Section 2.51 of the Commission’s Rules of Practice. Such petition shall contain
information demonstrating that the business card required in Paragraph II(D), as
modified above, is effective in communicating to potential purchasers, prior to the
entry into their homes or places of business by any of respondent’s sales representa-
tives, that the purpose of the sales representative’s call is to solicit the sale of
respondent’s products. The foregoing sentence shall not be construed as a limitation
on respondent’s submission of additional information regarding the request to reopen,
including information on the financial impact of Paragraph II(D).on respondent.
. Should a request be submitted, the Commission shall determine whether to reopen
these proceedings within one hundred-twenty (120) days of receipt of such request.
Respondent may continue to use the business card, as described by this proviso, during
the time that a request to reopen these proceedings pursuant to this Paragraph is
pending, and, if such proceedings are reopened, until the Commission determination
of the matter has become final. The procedure to reopen the proceedings as set forth
herein is in addition to, and not in lieu of, any other procedure (or time period with
respect to such procedure) permitted by law or the Commission’s Rules of Practice. »

4. Paragraph II(E) shall be amended by striking the words “to
direct each such person to read the information contained on such
card.” The amended Paragraph shall read:

E. Failing to give the card, required by Paragraph II(D) above, to each person and
to provide each such person with an adequate opportunity to read the card before
engaging any such person in any sales solicitation.

It is further ordered, That the foregoing modifications shall
become effective upon service of this Order.
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It is further ordered, That the stay issued on March 18, 1980 shall
be vacated and Paragraphs II(A), (B), (D) and (E), as modified by this
Order, shall have full force and effect upon service of this Order.

:Commissioner Pitofsky did not participate.
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IN THE MATTER OF
UNIVERSAL BODYBUILDING, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3048. Complaint, Nov. 5, 1980—Decision, Nov. 5, 1980

This consent order requires, among other things, a Redford, Mich. seller of various
bodybuilding and self-improvement courses and products to cease from using
adult models and testimonials in advertisements directed to non-adults; and
advertising or promoting the sale of bodybuilding products or courses, unless
it has tests or studies available which indicate that unsupervised use of its
products will not be harmful to non-adults. The firm is further prohibited
from making any unfair, deceptive or unsubstantiated product claim in
advertising or other promotional material; and required to maintain specified
records for a particular period.

Appearances
For the Commission: Deandra Kraus.

For the respondent: Richard B. Poling, Jr., Moore, Sills, Poling,
Woester & Sinn, Birmingham, Mich.

COMPLAINT

The Federal Trade Commission has reason to believe that Univer-
sal Bodybuilding, Inc., a corporation, and Morris Mitchell, individu-
ally and as an officer of Universal Bodybuilding, Inc., have violated
the provisions of the Federal Trade Commission Act. It appears to
the Commission that a proceeding by it would be in the public
interest. The Commission hereby issues its complaint as follows:

PARAGRAPH 1. Respondent Universal Bodybuilding, Inc. is a
corporation with its principal office and place of business located at
26903 West Eight Mile Road, Redford, Michigan.

Respondent Morris Mitchell is president of Universal Bodybuild-
ing, Inc. He formulates, directs and controls the policies, acts and
practices of Universal Bodybuilding, Inc. His address is the same as
that of Universal Bodybuilding, Inc.

All allegations made in the present tense include the past tense.

PARr. 2. In the conduct of their business; respondents sell body-
building, muscle-building and other self-improvement courses, de-
vices, and products (hereafter products) directly to the purchasing
public, including young people under 17 years of age (non-adults),
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through the mail in various States of the United States and in the
District of Columbia.

PAR. 3. To promote the sale of their products, respondents prepare,
or cause to be prepared, advertisements which they publish or cause
to be published in various publications, including publications
directed to and read primarily by non-adults, which are distributed
throughout the United States.

PAR. 4. Typical but not all inclusive of such advertisements are the
following: '
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PARr. 5. By and through the preceding advertisements and other
advertisements, respondents represent, directly or by implication,
that a typical consumer who is likely to respond to respondents’
advertisements will attain rapid improvement in his physical
appearance, add muscles, lose fat and gain respect from his peers.

PAr. 6. By and through the preceding advertisements and other
similar representations, respondents represent, directly or by impli-
cation, that the Universal Bodybuilding System:

1. makes muscles appear quickly and easily, with little effort;

2. is 200% to 300% more effective in muscle-building than any
form of isometrics; and

3. isthe fastest muscle-building system in the world.

This list is representative, but not all inclusive, of the representa-
tions made by respondents.

PAr. 7. By and through the preceding advertisements and other
similar advertisements, respondents represent, directly or by impli-
cation, that the endorsements presented in the advertisements
represent the typical and expected results of use of respondents’
products in the manner depicted in the advertisement by a typical
consumer who is likely to respond to respondents’ advertisements.

PAr. 8. By and through the preceding advertisements and other
advertisements, respondents represent, direetly or by implication,
that the physical stature of the models featured in the advertise-
ments is attainable through use of respondents’ products in the
manner depicted in the advertisements by a typical consumer who is
likely to respond to respondents’ advertisements.

Par. 9. By and through the preceding advertisements and other
advertisements, respondents represent, directly or by implication,
that they have, and rely on, competent scientific tests or studies
sufficient to provide a reasonable basis to believe that the above
representations are true. ‘

PARr. 10. By and through the preceding advertisements and other
advertisements directed to and read primarily by non-adults, respon-
dents represent that use of respondents’ products without appropri-
ate supervision will not be harmful to non-adult consumers.

Par. 11. In truth and in fact and in contradiction to the
representations of respondents:

A. Use of respondents’ products will not allow a typical consumer
who is likely to respond to respondents’ advertisements to rapidly
attain a change in physical appearance, add muscles, lose fat or
command respect from everyone he meets.
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In addition:

1. the Universal Bodybuilding System does not make muscles
appear quickly and easily, with little effort;

2. the Universal Bodybuilding System is not 200 to 300 percent
more effective in muscle-building than any form of isometrics; and

3. the Universal Bodybuilding System is not the fastest muscle-
building system in the world.

B. The endorsements presented in respondents’ advertisements
do not represent the typical and expected results of use of respon-
dents’ products in the manner depicted in the advertisements by a
typical consumer who is likely to respond to respondents’ advertise-
ments. ‘

C. The physical stature of the models featured in these advertise-
ments is not attainable through use of respondents’ products in the
manner depicted in the advertisements by a typical consumer who is
likely to respond to respondents’ advertisements.

D. Respondents, at the time such representations were made, did
not possess and rely on competent substantiation sufficient to
provide a reasonable basis to believe that the representations were
true.

E. Respondents, at the time the representation in Paragraph Ten
was made, did not have, and rely on, competent scientific tests or
studies sufficient to provide a reasonable basis to believe that use of
respondents’ products without appropriate supervision will not be
harmful to non-adult consumers.

Therefore, the advertisements referred to above are unfair and
deceptive.

Par. 12. To promote the sale of their products, respondents
disseminate advertisements which are directed to non-adults and
which are read by an audience which is primarily composed of non-
adults. In these advertisements, respondents make use of pictures or
drawings of professional adult bodybuilding or weight-lifting models
to promote their products. The physical stature of the models
depicted in these advertisements is unattainable by the non-adults
who read them. In these advertisements, respondents also make use
of testimonials of adults who have used respondents’ products. The
results achieved by these adults cannot be achieved by the non-
adults who read these advertisements.

Par. 13. The use by respondents of the pictures or drawings
described in Paragraph Twelve has the tendency and capacity to
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mislead non-adults as to the results they might achieve through use
of respondents’ products.

PAR. 14. The use by respondents of testimonials which relate the
experience of adults who have used respondents’ products as related
in Paragraph Twelve has the tendency and capacity to mislead non-
adults to believe that they will experience similar results.

Therefore, the advertisements referred to in Paragraph Twelve
are unfair and deceptive.

Par. 15. The use by respondents of these unfair and deceptive
advertisements has the tendency and capacity to mislead consumers,
especially non-adults, into erroneous and mistaken beliefs regarding
the results of use of respondents’ products and to purchase substan-
tial quantities of respondents’ products by reason of these erroneous
and mistaken beliefs. _

PARr. 16. The acts and practices of respondents, as alleged in the
preceding paragraphs, are all to the prejudice and injury of the
public and constitute unfair and deceptive acts and practices in or
affecting commerce in violation of Section 5 of the Federal Trade
Commission Act, as amended.

DEcisioN AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Seattle Regional Office
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondents with
violation of the Federal Trade Commission Act; and

The respondents, their attorneys, and counse! for the Commission
having thereafter executed an agreement containing a consent
order, an admission by the respondents of all the jurisdictional facts
set forth in the aforesaid draft of complaint, a statement that the
signing of said agreement is for settlement purposes only and does
not constitute an admission by respondents that the law has been
violated as alleged in such complaint, and waivers and other
provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondents
have violated the said Act, and that complaint should issue stating
its charges in that respect, and having thereupon accepted the
executed consent agreement and placed such agreement on the
public record for a period of sixty (60) days, now in further
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conformity with the procedure prescribed in Section 2.34 of its Rules,
the Commission hereby issues its complaint, makes the following
jurisdictional findings and enters the following order:

1. Respondent Universal Bodybuilding, Inc. is a corporation with
its principal office and place of business located at 26903 West Eight
Mile Road, Redford, Michigan.

Respondent Morris Mitchell is president of Universal Bodybuild-
ing, Inc. He formulates, directs and controls the policies, acts and
practices of Universal Bodybuilding, Inc. His address is the same as
that of Universal Bodybuilding, Inc.

2. The Federal Trade Commission has jurisdiction of the subject

~matter of this proceeding and of the respondents, and the proceeding
is in the public interest.

ORDER

This order applies to respondent Universal Bodybuilding, Inc., a
corporation, its successors and assigns and its officers, agents,
representatives and employees, in connection with offering for sale,
sale or distribution of any bedybuilding, muscle-building or other
self-improvement products, devices or courses directly or through
any corporation, subsidiary, division, or other device in or affecting
commerce, as commerce is defined in the Federal Trade Commission
Act, as amended. This order applies to respondent Morris Mitchell in
connection with advertising, offering for sale, sale or distribution of
any bodybuilding, muscle-building or other self-improvement prod-
ucts, devices or courses in or affecting commerce, as commerce is
defined in the Federal Trade Commission Act, as amended. This
order shall not apply to Morris Mitchell insofar as he is involved
only in the bona fide sale of advertising services to businesses which
are not involved in the sale or offering for sale of any bodybuilding,
muscle-building, or other self-improvement products, devices or
courses and in which he or members of his immediate family have no
financial interest.

For purposes of this order “non-adults” shall mean persons under
|7 years of age. Advertisements directed to non-adults shall mean all
dvertisements and promotional material:

1. whose dominant appeal is to non-adults;

2. mailed directly to a person who respondent has reason to
elieve is a non-adult; or

3. disseminated in publications whose audience for the prior 12
1onths was composed of a majority of non-adults.
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Such publications shall include all comic books, Mad Magazine,
Boy’s Life, Children’s Digest and Jack and Jill. This list is intended
to be representative of publications covered by this order but not
exclusive.

L

1t is ordered, That in all advertisements directed to non-adults
respondents cease and desist from:

A. Advertising or in any way promoting the sale of bodybuilding
or muscle-building products, devices or courses (hereafter referred to
as products) until respondents have available and rely on competent
scientific or medical tests or studies adequate to show that use of the
products without appropriate supervision will not be harmful to non-

~adult consumers. , :

B. Using pictures or drawings of adults or professional models to
promote the sale of bodybuilding or muscle-building products.

C. Making any representation, directly or by implication, unless,
at the time the representation is made, respondents have, and rely
on, substantiation sufficient to provide a reasonable basis to believe
that the representation is true for the typical non-adult consumer of

_respondent’s products. In interpreting this provision, respondents
shall not represent that a consumer can achieve any result unless
and until respondents can substantiate by competent tests or studies
that the result can be attained by a typical non-adult who uses the
product in the manner depicted in the advertisement. The original
data collected for any such studies performed at the request of or
with the financial assistance of respondents and a detailed descrip-
tion of how the test or study was performed must be available for
inspection by the Federal Trade Commission for at least two years
following the final use of the representation. ,

D. Using any testimonial which does not represent the typical
experience of non-adult consumers of respondents’ products.

E. Making any representation, directly or indirectly, which

- exaggerates or overstates the results which may reasonably be

expected to result from use of any product by a non-adult.

II.

It is further ordered, That in all advertisements respondents cease
and desist from:

A. Representing in any manner, directly or by implication,
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his duties and responsibilities in connection with the business or
employment. The expiration of the notice provision of this paragraph
shall not affect any other obligation arising under this order.

VI

It is further ordered, That the respondents herein shall, within
sixty days-after service of this order, file with the Commission a
written report setting forth in detail the manner and form of their
compliance with this order.
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IN THE MATTER OF
GENSTAR LIMITED

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT AND SEC. 7 OF
THE CLAYTON ACT

Docket C-3049. Complaint, Nov. 10, 1980—Decision, Nov. 10, 1980

This consent order requires, among other things, a Canadian corporation engaged
in various business enterprises, including the manufacture and sale of
portland cement and gypsum wallboard, to cease, for a prescribed period, from
entering into or carrying out supply agreements with U.S. competitors that
provide for the exchange of cost and pricing information and permit the firm

. to share in profits realized from the resale of its products in the United States.
The firm is also prohibited, for a specified time, from selling or delivering to
any “Cement Facility” for further processing or resale, products produced at
company-owned cement manufacturing plants located outside the United
States. Further, for each calendar year, beginning January 1, 1981 and ending
December 31, 1984, respondent is required to make available for sale to
manufacturers having cement facilities located in the “Northwest Cement
Market,” all cement or clinker produced at its plant at Tilbury Island, British
Columbia, that is not sold to Canadian customers. Additionally, the firm is
prohibited from acquiring, without prior Commission approval, any portland
cement or gypsum wallboard manufacturing plant that is located within
geographic areas set forth in the order.

Appearances
For the Commission: Robert W. Mannix and Alfred J. Ferrogari.

For the respondent: Lucian C. Jones, Shearman & Sterling, New
York City. '

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Clayton Act, as amended, and by virtue of the authority
vested in it, the Federal Trade Commission, having reason to believe
that Genstar Limited, a corporation subject to the jurisdiction of the
Commission, has violated said Acts, and it appearing that a
proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint and states its charges as follows:
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L

DEFINITIONS

1. For the purpose of thls complaint the following definitions
shall apply:

(a) Portland cement includes Types I through V of portland cement
as specified by the American Society for Testing Materials.

(b) Clinker means a substance ranging in particle size from fine
sand grains to walnut size which is formed by heating a properly
proportioned mixture of raw materials containing calcium carbon-
ate, silica, alumina and iron oxide in a kiln to a temperature at
which fusion occurs. When ground and mixed with gypsum, clinker
becomes portland cement.

(c) Gypsum wallboard includes gypsum lath, veneer base, gypsum
sheathing, regular gypsum wallboard, type X gypsum wallboard,
predecorated wallboard and other specialty gypsum wallboard items.

(d) The term Northwest Cement Market consists of Northern
California, Western Oregon and Western Washington.

(e) The term Northern California refers to that part of California
identified by the Bureau of Mines as Northern California (points
north and west of the northern borders of San Luis Obispo and Kern
Counties and the western borders of Inyo and Mono Counties).

(f) The term Western Oregon refers to all counties west of a
dividing line following the eastern boundaries of Klamath, Lane,
Linn, Marion, Clackamas and Hood River Counties and composed of
the counties of Klamath, Lane, Linn, Marion, Clackamas, Hood
River, Multnomah, Douglas, Jackson, Josephine, Curry, Coos, Ben-
ton, Lincoln, Yamhill, Tilamook, Washlngton, Clatsop, Polk and
Columbia.

(8) The term Western Washington refers to all counties west of a
dividing line following the eastern boundaries of Klickitat, Skama-
nia, Lewis, Pierce, King, Snohomish, Skagit and Whatcom Counties
and composed of the counties of Klickitat, Skamania, Clark, Cowlitz,
Lewis, Pierce, King, Snohomish, Skagit, Whatcom, San Juan, Island,
Kitsap, Mason, Thurston, Clallam, Jefferson, Grays Harbor, Pacific
and Wahkiakum.

(h) The term 4-State Area consists of Washmgton, Oregon,
California and Nevada.
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IL.

GENSTAR LIMITED

2. Respondent Genstar Limited (hereinafter Genstar) is a Cana-
dian corporation with principal offices at Suite 4105, One Place Ville
Marie, Montreal, Quebec, Canada.

3. Genstar, through its divisions and subsidiaries, is engaged in
the manufacture and sale of cement, including portland cement and
gypsum wallboard. Genstar is also engaged in a variety of other
business operations including substantial business operations in or
affecting commerce of the United States.

IIL

THE FLINTKOTE COMPANY

4. The Flintkote Company (hereinafter Flintkote) is a publicly
held corporation, organized and existing under the laws of the State
of Massachusetts with its principal office located at 1351 Washington
Boulevard, Stamford, Connecticut.

5. Flintkote is engaged in the manufacture and sale of materials
and products for the building and construction industries including,
but not limited to, portland cement and gypsum wallboard.

Iv.

JURISDICTION

6. At all times relevant herein, Genstar, through its divisions and
subsidiaries, has been and is now engaged in interstate negotiations
and transactions and has sold and shipped its products in interstate
commerce. Genstar has engaged in “commerce” within the meaning
of the Clayton Act and is a corporation whose business is in or affects
commerce as “commerce” is defined in the Federal Trade Commis-
sion Act.

7. At all times relevant herein, Flintkote, through its divisions
and subsidiaries, has been and is now engaged in interstate
negotiations and transactions and has sold and shipped its product
in interstate commerce. Flintkote has engaged in “commerce
within the meaning of the Clayton Act and is a corporation whos
business is in or affects commerce as “commerce” is defined in th
Federal Trade Commission Act.
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ACQUISITION

8. Between approximately June 1978 and September 1978, Gens-
tar, through its indirectly wholly-owned subsidiary Dorster, Inc.,
purchased 1,450,000 shares of Flintkote Common Stock, $5.00 par
value, representing approximately 21.5% of the outstanding voting
shares of Flintkote (based upon 6,719,107 shares of Common Stock
authorized and issued on June 30, 1978). All of the purchases of such
shares were effected in open-market and negotiated transactions on
the New York Stock Exchange with a substantial number of holders.
On October 18, 1979, Genstar proposed to the board of directors of
Flintkote that Genstar make a cash tender offer for all of the
remaining outstanding shares of Flintkote.

9. The cost of the acquisition of the shares purchased on the open
market was approximately $51,267,010.

10. Genstar’s acquisition of approximately 21.5% of Flintkote’s
Common Stock gives it the power to: (a) influence and control
Flintkote’s business affairs; (b) influence the management of Flint-
kote in favor of a merger between the two companies; and/or (c) to
provide a base from which to launch a tender offer.

VL
TRADE AND COMMERCE
A. Portland Cement

11. A relevant line of commerce is the manufacture and sale of
portland cement.

12. A relevant section of the country with respect to portland
cement is the “Northwest Cement Market” as defined herein.

13. The manufacture and sale of portland cement in the North-
west Cement Market is concentrated. For the year 1978, total sales of
portland cement, as defined herein, in the relevant market amount-
ed to approximately 5.1 million tons. The four largest ‘manufacturers
had sales of approximately 3.5 million tons, or 69.6% of all sales; the
eight largest manufacturers had sales of approximately 4.8 million
tons, or 94.7% of all sales of portland cement.

14. Entry into the manufacture and sale of portland cement is
difficult. A successful entrant must possess substantial financial
resources, considerable technical expertise and a long-term supply of
the necessary basic raw materials. An additional barrier to entry
»xists in the fact that existing environmental protection regulations
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" make it extremely difficult to obtain the necessary permits for new
plant and terminal censtruction and operation as well as basic raw
materials mining operations.

15. For the year 1978, Flintkote ranked third in sales of portiand
cement in the Northwest Cement Market with approximately 18.3%
of all sales. :

16. In 1978, Kaiser Cement and Gypsum Corporation (Kaiser),
ranked first in sales of portland cement in the Northwest Cement
Market and it accounted for approximately 24.4% of all sales.

17. In 1978, Lone Star Industries, Inc. (Lone Star) ranked second
in sales of portland cement in the Northwest Cement Market with
approximately 18.9% of all sales.

18. Flintkote is now, and has beéen, a significant competitor of
Kaiser and Lone Star in the sale of portland cement in the
Northwest Cement Market.

19. In late 1979 or early 1980, depending on when Genstar’s
newly constructed cement manufacturing facility at Tilbury Island,
British Columbia achieves specified minimum production levels,
executed long-term contracts for the sale of cement by Genstar to
Kaiser and for the sale of clinker by Genstar to Lone Star will
become effective.

20. The contract between Genstar and Kaiser calls for Kaiser to
purchase 200,000 tons per year (TPY) of cement, substantially
composed of portland cement, for ten years with an option exercisa-
ble by Kaiser to reduce volume by up to 40,000 TPY, in any of the last
four years.

21. The contract with Kaiser, among other things, provides
Genstar with a continuing interest in the profitability at which
cement purchased from it by Kaiser is resold by Kaiser in the
Northwest Cement Market, because it uses a pricing formula which
includes a profit sharing feature in addition to 2 minimum guaran-
teed return to Genstar. Other provisions of the contract include
exchanges of cost and price information, advance estimation as to
the price at which Kaiser will resell cement purchased from Genstar
and a guaranty to Kaiser of the most favored price for cement or
clinker purchased by any customer of Genstar for resale in the states
of Washington and Oregon.

22. The contract between Genstar and Lone Star calls for Lone
Star to purchase clinker in amounts of 250,000 TYP in the first two
years and 275,000 TPY in the next three years. The Lone Star
contract is renewable at Lone Star’s option for a second five-year
term and provides for minimum purchases of clinker at the rate of
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200,000 TPY for the first four years of the renewal period and
175,000 tons during the last year of the renewal period.

23. The contract with Lone Star provides, among other things,
that Genstar’s price to Lone Star will be determined in accordance
with the formula for determining Genstar’s price to Kaiser (less $1.50
per ton clinker allowance) and includes 2 minimum guaranteed
return to Genstar equivalent to that provided by Kaiser. The Lone
Star agreement also provides for inspection of the books and records
of each party relating to any provision of the agreement, access to be
given through independent auditors, with limited direct access in
defined circumstances. Further, the contract defines events of
hardship which, should any occur, the parties are in good faith
obliged to attempt to resolve them, “even to the extent of sharing the
economic burden occasioned by the hardship”. The enumerated
events of hardship include among other things, the failure of the
contract price to afford Lone Star a minimum margin of U.S. $4.50
per ton on cement purchased from Genstar and resold in the
Northwest Cement Market, the experience of unusual, severe and
unforeseen difficulties in the manufacture of clinker or cement by
Genstar or of cement by Lone Star; the cccurrence of adverse market
developments in the area traditionally serviced by Lone Star’s
Seattle plant, which causes Lone Siar to cease the manufacture of
clinker at its Seattle plant for an uninterrupted period of thirty days
or more (in which case Lone Star shall be entitled to a ratable
reduction in the contract tonnage it is obliged to take from Genstar
on condition that it does not avail itself of another source of supply).
Lone Star is also guaranteed the most favored price for cement or
clinker purchased by any customer of Genstar for resale in the
States of Washington and Oregon.

24. The contracts between Genstar and Kaiser and Genstar and
Lone Star, either individually or as they operate in conjunction with
each other, would constitute contracts, combinations or conspiracies
in restraint of trade, if Genstar were a direct competitor in the
Northwest Cement Market.

B. Gypsum Wallboard

25. A second relevant line of commerce is the manufacture and
sale of gypsum wallboard. ‘

26. A relevant section of the country with respect to gypsum
wallboard is the “4-State Area” as defined herein.

27. The manufacture and sale of gypsum wallboard in the 4-State
Area is concentrated. For the year 1978, total sales of gypsum
wallboard, as defined herein, in the 4-State Area amounted to
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approximately 2,959,290 MSF (MSF = 1000 square feet). The four
largest manufacturers had sales of approximately 2,065,036 MSF, or
69.7% of all sales; the eight largest manufacturers had sales of
approximately 2,891,012 MSF, or 97.7% of all sales of gypsum
wallboard.

28. Entry into the manufacture and sale of gypsum wallboard is
difficult. A successful entrant must possess substantia! financial
resources, considerable technical expertise and a long-term supply of
the necessary basic raw materials. An additional barrier to entry
exists in the fact that existing environmental protection regulations
make it extremely difficult to obtain the necessary permits for new
plant construction and operation as well as basic raw materials
mining operations.

29. For the year 1978, Genstar ranked ninth in sales of gypsum
wallboard with approximately 2.1% of all sales. During the same
year, Flintkote ranked fourth in sales of gypsum wallbocard with
14.6% of all sales. A combined Genstar-Flintkote would have ranked
second with 16.7% of all gypsum wallboard sales in 1978.

VIL

EFFECTS OF THE ACQUISITION

30. The effect of Genstar’s acquisition of Flintkote, a direct
competitor of Kaiser and Lone Star, may be to create a combination
in restraint of trade, which may substantially lessen competition or
tend to create a monopoly in the Northwest Cement Market in the
following ways:

() Actual price and other competition among Flintkote, Kaiser
and Lone Star in the manufacture and sale of portland cement may
be substantially reduced;

(b) Cooperation among Flintkote, Kaiser and Lone Star with
respect to the production, distribution, pricing and/or sale of
portland cement may be increased to the detriment of competition
generally and/or have the effect of fixing, stabilizing or maintaining
prices and/or have the effect of allocating markets or customers or
restricting availabt® supplies of portland cement in the Northwest
Cement Market or sections thereof.

(c) Actual competition among competitors generally in the manu-
facture and sale of portland cement may be lessened.

31. The effect of Genstar’s acquisition of Flintkote may be
substantially to lessen competition or to tend to create a monopoly in
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the manufacture and sale of gypsum wallboard in the 4-State Area
in the following ways:

(a) By eliminating actual and potential competition between
Genstar and Flintkote in the manufacture and sale of gypsum
wallboard;

(b) Actual and potential competition among competitors generally
in the manufacture and sale of gypsum wallboard may be lessened;

(c) The previously existing level of concentration in the manufac-
ture and sale of gypsum wallboard in the 4-State Area will be
increased and the possibilities of eventual deconcentration may be
diminished.

VIIL

VIOLATICON

32. Genstar’s acquisition of 21.5% of the Common Stock of
Flintkote constitutes a violation of Section 7 of the Clayton Act (15
U.S.C. 18) and Section 5 of the Federal Trade Commission Act (15
U.S.C. 45).

DEecisioN AND ORDER

The Federal Trade Commission having initiated an investigaticn
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the New York Regional Office
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondent with
~ violation of the Federal Trade Commission Act and the Clayton Act;
and

The respondent, its attorney, and counsel for the Commission
having hereafter executed an agreement containing a consent order,
an admission by the respondent of all the jurisdictional facts set
forth in the aforesaid draft of complaint, a statement that the
signing of said agreement is for settlement purposes only and does
not constitute an admission by respondent that the law has been
violated as alleged in such complaint, and waivers and other
provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the said Acts, and that complaint should be issued
stating its charges in that respect, and having thereupon accepted



GENSTAR L'1'D. 803
795 Decision and Order

the executed consent agreement and placed such agreement on the
public record for a period of sixty (60) days, and having duly
considered the comments filed thereafter by interested persons-
pursuant to Section 2.34 of its Rules and the recommendations of its
staff, and respondent having consented by letter from its counsel,
dated September 29, 1980, to a modification of the agreement
containing consent order dated November 27, 1979, and the Commis-
sion having considered and accepted said modification, now in
further conformity with the procedure prescribed in Section 2.34 of
its Rules, the Commission hereby issues its complaint, makes the
following jurisdictional findings, and enters the following order:

1. Respondent Genstar Limited is a corporation organized, exist-
ing and doing business under and by virtue of the laws of Canada,
with its office and principal place of business located at One Place
Ville Marie, Montreal, Quebec, Canada.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.

ORDER

For purposes of this order, each of the following terms shall have
the meaning ascribed thereto below:

A cement-equivalent short ton means: (i) in the case of finished
cement, one short ton (2,000 pounds) and (ii) in the case of clinker,
the product obtained by multiplying one short ton times 1.05.

Cement Facility means a cement manufacturing plant or a cement
terminal, as the case may be, located in the States of Washington,
Oregon, California or Nevada, and owned at the time by Flintkote or
Genstar.

Cement Market Area means (i) the area included within the States
of Washington, Oregon, California and Nevada or (ii) the area in the
United States within a 300-mile radius of the cement manufacturing
plant presently owned by Flintkote and located at Kosmosdale in
Kentucky or (iii) the area in the United States within a 300-mile
radius of the cement manufacturing plant presently owned by
Flintkote and located at Glens Falls in New York, as the case may
be, but in each case only for so long as there is located in that area a
Product manufacturing plant owned by Genstar.

Dedicated Product for a particular calendar year means that
quantity of Product manufactured at the Tilbury Plant by which (i)
the total quantity of Product actually produced at the Tilbury Plant
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during that year exceeds (ii) the quantity of Product so produced
during that year and sold to buyers located in Canada except that
the total quantity of Product actually produced at the Tilbury Plant
in any year for purposes of this definition shall in no event exceed
982,000 cement-equivalent short tons.

Flintkote means The Flintkote Company, a Massachusetts corpo-
ration, its subsidiaries and affiliates.

Genstar means Genstar Limited and those persons, partnerships,
subsidiary or related corporations or other legal entities acting on its.
behalf, their successors and assigns, including but not limited to
Dorster, Inc.

Gypsum Market Area means (i) the area included within the States
of Washington, Oregon, California and Nevada or (ii) the area in the
United States within a 300-mile radius of the gypsum wallboard
manufacturing plant presently owned by Flintkote and located at
Florence in Colorado or (iii) the area in the United States within a

'300-mile radius of the gypsum wallboard manufacturing plant

presently owned by Flintkote and located at Sweetwater in Texas or
(iv) the area in the United States within a 300-mile radius of the
gypsum wallboard manufacturing plant presently owned by Flint-
kote and located at Savannah in Georgia or (v) the area in the
United States within a 300-mile radius of the gypsum wallboard
manufacturing plant presently owned by Flintkote and located at
Camden in New Jersey, as the case may be, but in each case only for
so long as there is located in that area a gypsum wallboard
manufacturing plant owned by Genstar.

Independent Buyer means a company other than Flintkote or
Genstar which owns a cement manufacturing plant or a cement
terminal located in Washington, Oregon or California.

Product means finished portland cement or clinker, as the case
may be.

Tilbury Plant means the cement manufacturing plant located at
Tilbury Island, British Columbia, for so long as the same is owned by

 Genstar.

Independent Manufacturer means a company which is engaged in
the manufacture and sale of Product in competition in the United
States with Flintkote or Genstar.

L

1t is ordered, That respondent Genstar, a Canadian corporation,
through its officers, directors, agents, representatives, employees,
successors and assigns, directly or through any corporation, subsid-
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iary, division or other device, in connection with the manufacture
and sale of Product shall forthwith until January 31, 2000, cease and
_desist from establishing, entering into, continuing, carrying out,
enforcing or cooperating or acquiescing in any contract, agreement,
combination, understanding, arrangement or common course of
action, whether express or implied, with any Independent Manufac-
turer doing business in the United States which has the effect of:

1. Respondent Genstar sharing in the profit realized by any
Independent Manufacturer from the resale in the United States of
Product purchased from Genstar.

2. Providing for the price of Product sold by respondent Genstar
to any Independent Manufacturer to vary in relation to the selling
price or margin or net realization of the Independent Manufacturer
on its resale in the United States of said Product.

3. Respondent Genstar furnishing to, or receiving from any
Independent Manufacturer to which respondent Genstar has sold or
contracted to sell Product any information pertaining to:

(a) the cost of production of Product or sale of Product or any
component thereof for either party;

(b) the sale price or the price realized by the Independent
Manufacturer from the resale in the United States of Product
purchased from Genstar.

II.

It is further ordered, That during the period commencing on the
date this order becomes final and ending on January 31, 1990,
respondent Genstar shall not, without the prior approval of the
Federal Trade Commission, directly or indirectly sell or otherwise
transfer or deliver to any Cement Facility for further processing or
for resale any Product made by Genstar at any Product manufactur-
ing plant located outside the United States and owned at the time by
Genstar.

ITIL.

It is further ordered, That for each calendar year during the period
commencing on January 1, 1981 and ending on December 31, 1984,
and for so much of the year 1980 as this order may be in effect,
Genstar shall make available for sale to one or more Independent
Buyers the Dedicated Product for that calendar year for delivery
F.O.B. Genstar’s Tilbury Plant during that year at a reasonable
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market price (as determined during the relevant Offering Period
described below) in accordance with the following procedures:

A. Except for the year 1980, Genstar shall, during or before the
four (4) months immediately preceding such calendar year (which
four (4) months shall be called the “Offering Period” for that
calendar year), solicit orders at a reasonable market price from one
or more Independent Buyers for delivery during that calendar year
of all of the projected Dedicated Product for that year.

B. Except for the year 1980, to the extent that Genstar shall not,
by November 1 during the Offering Period, have agreed to sell all of
the projected Dedicated Product for that calendar year to Indepen-
dent Buyers, Genstar shall within ten (10) business days thereafter
notify each Independent Buyer in writing that Genstar is offering to
sell, subject to prior agreements to sell to others, all or any portion of
the then uncommitted Dedicated Product for that year for delivery
during that year at a reasonable market price.

C. An Independent Buyer wishing to purchase any Dedicated
Product offered pursuant to B. above shall submit to Genstar either
a written acceptance of Genstar’s offer or a written offer expressing
the Independent Buyer’s willingness to purchase during that year a
. specified quantity of such Dedicated Product at a specified price. Any
such acceptance or offer must be submitted by December 1 during
the Offering Period. Genstar shall enter into final agreements
seriatim to sell to one or more of those Independent Buyers at a
reasonable market price all Dedicated Product so offered for which
Genstar received either such acceptances or such offers to buy at a
reasonable market price. Genstar shall not in any event be obligated
to enter into any agreement with any Independent Buyer to sell
more Dedicated Product in a particular year than the portion thereof
which Genstar has not committed to sell to others at the time at
which the agreement to sell under this provision C. is entered into -
with that Independent Buyer.

D. Genstar shall be in complete compliance with the provisions of
this Part III for 1980 if Genstar in fact sells to one or more
Independent Buyers all of the Dedicated Product produced during
that period of the year when this order may be in effect.

Iv.

1t is further ordered, That, for so long as the contract or contracts
described below remain in force and effect, the provisions of Part III
of this order shall be of no force or effect whatsoever if Genstar and
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one or more Independent Buyers execute supply contracts pursuant
to which Genstar shall become obligated to deliver F.O.B. the
Tilbury Plant Product manufactured at the Tilbury Plant to such
buyer or buyers, as the case may be, in amounts not less than 200,000
cement-equivalent short tons for 1980 and 300,000 cement-equivalent
short tons for each of 1981, 1982, 1983 and 1984 provided that no such
supply contract contains any terms (i) which provide for one party to
furnish to the other data regarding either party’s costs of production
or sale, or profits on sales, of Product or (ii) which provide for the
price of Product sold by Genstar to such buyer to vary in relation to
the selling price or margin or net realization of the buyer with
respect to resales of that Product or (iii) entitle Genstar to comply -
with the terms of such contract by supplying Product from any
Cement Facility. Such a supply contract shall satisfy the require-
ments of this Part IV notwithstanding the fact that Genstar’s
obligation to supply under the contract may be subject to (i) force
majeure, (ii) rights to reduce the quantity to be purchased which are
exercisable by the Independent Buyer, and (iii) rights of Genstar te
prorate Product among its customers if cement and clinker manufac-
tured by it are short of the quantities required to supply its
customers’ requirements.

V.

It is further ordered, That respondent Genstar maintain adequate
records, to be furnished upon request of the staff of the Federal
Trade Commission, which evidence compliance with the provisions of
this order, including, but not limited to records showing: the total
quantity of product produced at the Tilbury Plant in the calendar
year 1979 and each subsequent year for five (5) years up to and
including the year 1984; the total quantity of Product so produced
during each such year that was sold to buyers in Canada including
the names and addresses of said buyers; copies of notices mailed to
Independent Buyers in the United States soliciting orders for the
Dedicated Product; copies of acceptances and sales agreements with
said Independent Buyers and the names, addresses and the amount
of Product purchased by each Independent Buyer in the United
States.

VL

It is further ordered, That Genstar’s obligations under this order
shall terminate if the following two conditions are met: (i) Genstar
shall not prior to October 31, 1980 purchase any additional voting
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securities issued by Flintkote and (ii) Genstar shall have divested
prior to October 31, 1980 all interests it presently holds, directly or
indirectly, in voting securities issued by Flintkote.

VIIL

It is further ordered, That prior to January 31, 1985 Genstar shall
cease and desist from acquiring, directly or indirectly, without the
prior approval of the Federal Trade Commission, the whole or any
part of:

A. any equity securities in excess of three (3) percent of the
outstanding shares of such securities issued by any company,
corporation or partnership which is engaged in either (i) the
manufacture of Product in any Cement Market Area or (ii) the
manufacture of gypsum wallboard in any Gypsum Market Area; or

‘B. any Product manufacturing plant or distribution terminal
located in any Cement Market Area other than a Product distribu-
tion terminal which has not been used as such for at least three (3)
months immediately preceding such acquisition; or

C. any gypsum wallboard manufacturing plant located in any
Gypsum Market Area.

VIIL

It is further ordered, That Genstar, within sixty (60) days after
service upon it of this order, file with the Federal Trade Commission
a report, in writing, setting forth in detail the manner and form in
which it has complied with this order.

IX.

It is further ordered, That respondent Genstar notify the Commis-
sion at least thirty (30) days prior to any proposed change in the
respondent Genstar such as dissolution, assignment or sale resulting
in the emergence of a successor corporation, or any other such
change in the corporation which may affect compliance obligations
arising out of the order. '

Commissioner Pitefsky did not participate.
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IN THE MATTER OF
AMERICAN ART CLAY CQ., INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 56 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3050. Complaint, Nov. 12, 1980—Decision, Nov. 12, 1980

This consent order requires, among other things, an Indianapolis, Ind. manufactur-
er of art materials to cease fixing the prices of its products. The firm is
required to establish an interest-bearing escrow account for the purpose of
making restitution to consumers for purchases of certain school art materials.
Further, the firm is required to distribute consumer redress funds to any state
institutions which purchased said products; the FTC, with the cooperation of
the State Attorneys General, will distribute the respective funds in lump-sum
amounts to each of the states which satisfy the application requirements for
receiving the money.

Appearances
For the Commission: Suzan L. Bélman.

- For the respondent: Joseph W. Burns, Lovejoy, Wasson, Lundgren
& Ashton, New York City.

COMPLAINT

The Federal Trade Commission, having reason to believe that the
above-named respondent has violated the Federal Trade Commission
Act, and that a proceeding by it in respect thereof would be in the
public interest, issues this complaint.

Respondents

1. Respondent American Art Clay Co., Inc. is an Indiana corpora-
tion, with its principal office located at 4717 West 16th St.,
Indianapolis, Indiana.

2. At all times relevant to this complaint, respondent has beer
engaged in the manufacture, offering for sale, sale, and distributior
of chalks, crayons, watercolors, or tempera paints.

Commerce

3. Respondent maintains, and has maintained, a substanti:
course of business, including the acts and practices alleged in th
complaint, in or affecting commerce, as “commerce” is defined :
Section 4 of the Federal Trade Commission Act, as amended.
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Competition

4. In the course and conduct of its business, and at all times
mentioned herein, respondent has been in competition with other
corporations, firms, or individuals engaged in the manufacture,
offering for sale, sale, and distribution of chalks, crayons, waterco-
lors, or tempera paints, except to the extent that competition has
been restrained by the acts and practices alleged in this complaint.

Nature of the Offense

5. In the course and conduct of its business, respondent has

engaged, or is engaging, in the following acts or practices, among
others:

(a) For some years from at least as early as 1972, respondent and
competitors engaged in the manufacture and sale of chalks, crayons,
watercolors, or tempera paints, met, discussed and exchanged, prior
to the publication of price lists for the forthcoming year, certain
prices for those products, which were to be contained in such price
lists.

(v) Through the meetings, discussions, and exchanges alleged in
paragraph 5(a), respondent and competitors engaged in the manufac-
ture and sale of chalks, crayons, watercolors, or tempera paints
reached understandings or agreements concerning certain prices for
those products to be contained in the published price lists for the
forthcoming year. N

(c) For some years from at least as early as 1972, respondent and
:ompetitors engaged in the manufacture and sale of chalks, crayons,
ratercolors, or tempera paints published and had in effect price lists
thich reflected a uniformity of retail prices for certain, if not all,

halks, crayons, watercolors, or tempera paints. The price lists
sually were in effect for one year, and were used to establish
niform prices for sales to distributors and other customers.
(d) The price lists alleged in paragraph 5(c) reflected the under-
andings or agreements alleged in paragraph 5(b).

6. By means of certain, if not all, the acts and practices alleged in
ragraph 5, among others, respondent, in combination, agreement,
derstanding, or conspiracy with others, has fixed or is fixing the
ces at which certain, if not all, chalks, crayons, watercolors, or
apera paints were or are sold.

‘hus, respondent has engaged, or is engaging, in unfair acts or
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practices in violation of Section 5(a)(1) of the Federal Trade
Commission Act.

Effects

7. The capacity, tendency or effect of the above conduct of
respondent was to:

(a) Fix, control, establish, stabilize, or maintain the prices at which
various of respondent’s chalks, crayons, watercolors, or tempera
paints are sold or resold.

(b) Lessen, eliminate, frustrate or hinder actual or potential
competition in the sale and distribution of various of respondent’s
chalks, crayons, watercolors, or tempera paints.

(c) Artificially inflate the price paid by consumers for various of
respondent’s chalks, crayons, watercolors, or tempera paints.

(d) Deprive consumers of prices determined by free and open
competition and of the other benefits of competition.

8. The acts and practices of respondent alleged here constitute
unfair acts or practices in violation of Section 5(a)(1) of the Federal
Trade Commission Act.

DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the Cleveland Regional Office
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondent with a
violation of the Federal Trade Commission Act; and

The respondent, and its attorney, and counsel for the Commission
having thereafter executed an agreement containing a consent order
dated April 17, 1980 and modified as of September 12, 1980, an
admission by the respondent of all the jurisdictional facts set forth in
the aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondent that the law has been violated as alleged in
such complaint, and waivers and other provisions as required by the
Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the said Act, and that complaint should issue stating its
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charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, and having duly considered the
comments filed thereafter by interested persons pursuant to Section
2.34 of its Rules, now in further conformity with the procedure
prescribed in Section 2.34 of its Rules, the Commission hereby issues
its complaint, makes the following jurisdictional findings, and enters
the following order: :

1. Respondent American Art Clay Co., Inc. is an Indiana corpora-
tion, with its principal office located at 4717 West 16th St. in the City
of Indianapolis, State of Indiana.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.

ORDER
As used in this order:

(a) Person means any individual, partnership, firm, corporation,
association, or other business or other legal entity.

-, (b) State means a state, the District of Columbia, Puerto Rico, the
7 Virgin Islands, Guam, American Samoa, the Northern Mariana
Islands, and any other territory of the United States. ,

(c) State Institution means any state agency, instrumentality, or
institution or any political subdivision thereof, including, but not
limited to, any county, city, town, municipality, or school district
which purchases school art materials.

(d) Art materials means any of the following products: adhesives
(including art and craft glue and white paste), art kits (including
combinations of crayons, watercolors, brushes, glue or chalk),
brushes, chalks (including art, chalkboard and industrial chalk),
craft kits (including fabric crayons and fabric crayon kits), crayons
(including drawing, checking, and marking crayons), modeling clays,
oil pastels, paints (including finger paint, finger paint powder,
tempera, poster paint, watercolors, and transparent, powder, and
textile paints), paper (including finger paint paper and stencil
paper), water color markers, stencil brushes, chalkboard cleaner,
stencil knives, pencils (including drawing and charcoal pencils),
modeling material, excello squares, ink (including printing ink),
linoleum blocks, linoleum, acrylics, and media mixer.

(e) Respondent means American Art Clay Co., Inc., an Indiana
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~ corporation, its subsidiaries and divisions, with its principal office
located at 4717 West 16th St., Indianapolis, Indiana.

I

It is ordered, That respondent, its successors and assigns, and its
officers, and respondent’s agents, representatives, and employees,
directly or indirectly, or through any corporation, subsidiary,
division or other device, in connection with the manufacture,
offering for sale, sale or distribution of art materials in or affecting
commerce, as “commerce” is defined in the Federal Trade Commis-
sion Act, do forthwith cease and desist from directly or indirectly:

(1) Entering into, maintaining, or enforcing any agreement,
combination, understanding or plan with any competitor to fix,
determine, establish, or maintain the prices, discounts or other
terms or conditions for the sale of art materials.

(2) Submitting any bid to any customer or prospective customer for
the sale of any art materials when any price, term or condition of
sale or any element contained in such bid was discussed with,
disclosed to, or received from, directly or indirectly, any competitor,
actual or potential. :

(3) Circulating or sendmg to, or exchanging with, any other person
who manufactures, distributes, markets or sells art materials, any
price list, price quotation or pricing factor applicable to art materi-
als—except for price lists, price quotations, or pricing factors
provided to or received from any person in the course of, and solely
related to, negotiating for, entering into, or carrying out bona fide
sales or potential sales by respondent directly to such person—in
advance of the printing, publication, effectuation, circulation or
communication of such price lists, price quotations, or pricing factors
to customers generally.

(4) Collecting from, circulating to or exchangmg with, or reporting
or recommending to any competitor who manufactures, distributes,
markets or sells art materials, any cost factor or average cost of
manufacture or sale of art materials, or any formulas for computing
such cost.

(5) Communicating or exchanging with any other person who
manufactures, distributes, markets, or sells art materials, any actual
or proposed price, price change, discount, or other term or condition
of sale at or upon which art materials are to be, or have been, sold—
except for such information provided to or received from any person
in the course of, and solely related to, negotiating for, entering into,
or carrying out bona fide sales or potential sales by respondent
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directly to such person—prior to the communication of such
information to customers generally.

(6) Disclosing to, or communicating to, any other person who
manufactures, distributes, markets, or sells art materials:

(a) respondent’s intention to submit, or not to submit, a bid to any
purchaser,

(b) the fact that a bid has or has not been submitted prior to the
communication of such information to the general public, or

(¢) the content of any bid prior to the communication of such
information to the general public;

except that, in declining to furnish a price quotation to a distributor
to be used in connection with a particular bid, respondent may
disclose that the reason for such refusal is respondent’s intention to -
bid directly.

I

It is further ordered, That respondent shall, for a period of five (5)
years from the date of entry of this order, furnish simultaneously
with each bid or quotation required to be sealed which is submitted
by it for the sale of art materials to any purchaser, a written
certification by an officer of respondent, that such bid was not in any
way the result, directly or indirectly, of any agreement, understand-
ing, or communication with any other producer, seller or distributor.

1

1t is further ordered, That, for a period of five (5) years from the
date of entry of this order, respondent shall preserve all written
price computations and other written calculations actually per-
formed by respondent in the preparation and submission of any bid
required to be sealed which is submitted to any actual or potential
purchaser of art materials. Respondent shall retain such written
computations and calculations for a period of at least five (5) years
from the date each bid which is based on such computations or
calculations is submitted to any purchaser.

v
It is further ordered, That:

(1) Prior to the fifth day after the date this order is served on
espondent, the respondent shall establish an Escrow Account at the
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Continental Bank, 30 North LaSalle St., Chicago, Illinois, and shail
designate Continental Bank as the Escrow Agent to receive monies,
information and documents, to disburse monies and to carry out such
other functions as may be provided for pursuant to the terms of this
order, and the written directions of the Federal Trade Commission or
its designee. The duties of the Escrow Agent shall be as outlined in
the Escrow Instructions here attached as Appendix A and incorpo-
rated herein. Further, the parties shall be bound to the terms of said
Escrow Instructions whether or not they are signatories thereto.

(2) Respondent shall deposit twenty-five thousand dollars ($25,000)
in the Escrow Account in the following manner. A first deposit of ten
thousand dollars (810,000) shall be made prior to the fifth day after
the order is served on respondent, a second deposit of seven
thousand, five hundred dollars ($7,500) shall be made on or before
the first annual anniversary of the date of the first deposit, and the
third and final deposit of the remaining seven thousand, five
hundred dollars ($7,500) shall be made on or before the second
annual anniversary of the date of the first deposit.

(3) All interest earned on the funds deposited in the Escrow
Account shall be added to the Escrow Account and disbursed by the
Escrow Agent pursuant to the terms of this order, the Escrow
Instructions, and the written directions of the Federal Trade
Commission or its designee.

(4) Respondent shall not issue any instructions or directions
respecting the Escrow Account to the Federal Trade Commission or
its designee, or to the Escrow Agent with respect to the performance
of their duties. These duties shall be pursuant to this order and to
the Escrow Instructions, and shall include, but not be limited to, the
investment of the property held by the Escrow Agent, the disburse-
ment of the property held by the Escrow Agent, and compliance with
any written directions of the Federal Trade Commission or its
designee. Respondent shall not exercise any control over the
property in the Escrow Account.

Itis further’ ordered, That:

(1) Respondent shall submit to the Federal Trade Commission,
within thirty (30) days after the date this order is served on
respondent, a notarized affidavit executed by a duly authorized
officer of respondent listing, to the best of its knowledge, the names
of all the states within which any state institutions made purchases
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of respondent’s chalk, crayons, watercolors, or tempera paints
during any of the years 1972 through 1979, inclusive.

(2) As it has been determined by the Federal Trade Commission
that the most readily identifiable and most significantly affected
market consists of the school art materials purchasers, the sole
purpose of the Escrow Account established pursuant to Section IV of
this order is to disburse the consumer redress funds to any state
institutions that purchase chalks, crayons, watercolors, or tempera
paints for schools and are located in a state listed pursuant to
Section V(1) of this order. Provisions contained herein or to be
adopted in the future for the distribution of the funds are and shall
be designed to accomplish such purpose in a manner most feasible,
efficient and not inconsistent with the other provisions of this order.

(3) The Federal Trade Commission or its designee shall determine
the appropriate recipients of funds in the Escrow Account, the sum
paid to each recipient, and the most appropriate method to distribute
the funds, taking into consideration the amount of funds available,
the administrative feasibility and costs of disbursement, and the
purpose of the Escrow Account, and shall instruct the Escrow Agent
to distribute the funds in accordance with its determination.

(4) Funds to be distributed pursuant to paragraphs (1) through (3)
of Section V of this order shall be paid out of the Escrow Account
within three (3) years after the date of service of this order. All funds
remaining in the Escrow Account after three (3) years from the date
of service of this order shall be returned to respondent.

VI
1t is further ordered, That respondent:

(1) Serve within sixty (60) days after the entry of this order a copy
of this order upon each of its officers and directors, and upon each of
its employees and agents who have any responsibility for establish-
ing prices, discounts or other terms or conditions for the sale of art

. materials.

(2) File with the Federal Trade Commission three (3) separate
written reports setting forth in detail the manner and form in which
they have complied with this order; the first report to be filed within
sixty (60) days after service upon them of this order, the second
report to be filed within thirty (30) days after the first annual
anniversary of the date of the first deposit, and the third report to be
filed within thirty (30) days after the second annual anniversary of
the date of the first deposit.

(3) Notify the Commission at least thirty (30) days prior to any
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proposed change in the respondent which may affect compliance
obligations arising out of this order.

APPENDIX A

To: Continental Illinois National Bank
and Trust Company of Chicago
Trust and Investment Services
Corporate Trust Division, Escrow Section
30 North LaSalle Street—10th Floor
Chicago, Illinois 60693

The following property will be deposited with you by the undersigned within the
designated times: .

An initial deposit of ten thousand dollars ($10,000) will be made at the time this
account is established. Two additional deposits, each of seven thousand, five hundred
dollars (37,500), will be deposited in accordance with the instructions designated in
paragraph 2 of section IV of the Agreement Containing Consent Order to Cease and
Desist entered into between American Art Clay Company, Inc. and staff of the
Cieveland Regional Office of the Federal Trade Commission, dated
, 1980. :

As Escrowee, you are hereby directed to hold, deal with and dispose of the aforesaid
property and any other property at any time held by you hereunder in the following
manner subject, however, to the terms and conditions hereinafter set forth:

A. In the event you are notified in writing by the Federal Trade Commission
(hereinafter called the “FTC") or its designee that it has accepted the Agreement
Containing Consent Order to Cease and Desist entered into between American Art
Clay Company, Inc. (hereinafter called the “Company”) and the staff of the Cleveland
Regional Office of the Federal Trade Commission, dated April 17 , 1980, and
that the FTC has issued a Decision and Order in the Matter of American Art Clay
Company, Inc., a corporation, you will hold the property and any other property at
any time held by you hereunder (hereinafter called the “Property”) until directed in
writing by the FTC or its designee to distribute the Property, in which event the
Property shall be distributed in accordance with its instructions.

In addition to deducting such fees, costs and expenses as incurred by you under
paragraphs 7 and 8 hereof, you also will pay from the Property, as directed in writing
by the FTC or its designee, such sums as you are authorized by the FTC or its designee
to pay for the administration of the distribution scheme established by the FTC or its
designee pursuant to the Agreement Containing Consent Order to Cease and Desist
and the Decision and Order.

In addition, you shall execute such contracts regarding administration and distribu-
tion of the Escrow Account as the FTC or its designee directs. Subject to this
paragraph, this Escrow will terminate upon the disbursement of all the Property
pursuant to the written direction of the FTC or its designee.
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B. In the event the FTC or its designee notifies you that it has determined not to
accept the Agreement Containing Consent Order to Cease and Desist and to issue a
Decision and Order as provided in Paragraph A, this Escrow will terminate and the
Property will be returned by you to.the Company not later than ten days after receipt
of written notice from the FTC or its designee that the Agreement was not accepted.

C. Upon receipt of the Property you will invest the proceeds in either certificates
of deposit other than certificates of deposit of Escrowee, or obligations of the United
States Government or its agencies, either of which will have maturity not exceeding
six (6) months from date of purchase. You will invest the Property with the aim of
securing principal, while maximizing interest income. In the exercise of your sound
discretion, if you determine it necessary to sell any or ali of the Property prior to
maturity and invest the proceeds in either other certificates of deposit or obligations
of the United States Government or its agencies, you may do so.

D. Upon maturity of any of the Property you will invest the proceeds in either
additional certificates of deposit other than certificates of deposit of Escrowee; or
obligations of the United States Government or its agencies, either of which will have
maturity not exceeding six (6) months from date of purchase. You wili invest the
proceeds with the aim of securing principal, while maximizing interest income. In the
exercise of your sound discretion, if you determine it necessary to se'l any or all of the
Property prior to maturity and invest the proceeds in either oti.er certificates of
deposit or obligations of the United States Government or its agencies, you may do so.

E. You will send the FTC or its designee, monthly cash and asset statements of
this Escrow Account.

F. These Escrow Instructions may be amended any time by a document duly
executed by the FTC or its designee entitled “Amendment to Escrow Instructions” to
which you acknowledge receipt.

G.- If the FTC decides to use a designee, you will not act pursuant to such
designee’s orders, until you receive a certified copy of the order of the FTC naming
such designee.

Terms and Conditions

1. Your duties and responsibilities shall be limited to those expressly set forth in
these Escrow Instructions, and you shall not be subject to, nor obliged to recognize,
any other agreement between, or direction or instruction of, any or all of the parties
hereto even though reference therete may be made herein; provided, however, with
your written consent, these Escrow Instructions may be amended at any time or times
by an instrument in writing signed by the FTC or its designee.

2. You are authorized, in your sole discretion, to-disregard any and all notices or
instructions given by any of the undersigned or by any other person, firm or
corporation, except only such notices or instructions as are hereinabove provided for
and orders or process of any court entered or issued with or without jurisdiction. If
any Property subject hereto is at any time attached, garnished, or levied upon under
any court order or in case the payment, assignment, transfer, conveyance or delivery
of any such Property shall be stayed or enjoined by any court order, or in case any
order, judgment or decree shall be made or entered by any court affecting such
Property or any part thereof, then and in any of such events you are authorized, in
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your sole discretion, to rely upon and comply with any such order, writ, judgment or
decree which you are advised by legal counsel of your own choosing is binding upon
you; and if you comply with any such order, writ, judgment or decree you shall not be
liable to any of the parties hereto.or to any other person, firm or corporation by reason
of such compliance even though such order, writ, judgment or decree may be
subsequently reversed, modified, annulled, set aside or vacated.

3. You shali not be personally liable for any act taken or omitted hereunder if
taken or omitted by you in good faith and in the exercise of your own best judgment.
You shall also be fully protected in relying upon any written notice, demand,
certificate or document which you in good faith believe to be genuine.

4. Unless otherwise specifically indicated herein you shall proceed as soon as
practicable to collect any checks or other collection items at any time deposited
hereunder. All such collection shall be subject to the usual collection agreement
regarding items received by your commercial banking department for deposit or
collection. You shall not be required or have a duty to notify anyone of any payment
or maturity under the terms of any instrument deposited hereunder, nor to take any
legal action to enforce payment of any check, note or security deposited hereunder.
You shall have no liability to pay interest on any money deposited or received
hereunder. :

5. You shall not be responsible for the sufficiency or accuracy of the form,
execution, validity or genuineness of documents or securities now or hereafter
deposited hereunder, or of any endorsement thereon, or for any lack of endorsement
thereon, or for any description therein, nor shall you be responsible or liable in any
respect on account of the identity, authority or rights of the persons executing or
delivering or purporting to execute or deliver any such document, security or
endorsement or these Escrow Instructions.

6. Any notices which you are required or desire to give hereunder to the FTC or
its designee shall be in writing and may be given by mailing the same to the address
provided by the FTC or its designee by United States mail, postage prepaid. For all
purposes hereof any notice so mailed shall be as effectual as though served upon the
FTC or its designee to whom it was mailed at the time it is deposited in the United
States mail by you whether or not the FTC or its designee thereafter actually receives
such notice. Notices to you shall be in writing and shall not be deemed to be given
until actually received by your trust department employee or officer who administers
this Escrow. Whenever under the terms hereof the time for giving a notice or
performing an act falls upon a Saturday, Sunday, or holiday, such time shall be
extended to the next business day.

7. If you believe it to be reasonably necessary to consult with counsel concerning
any of your duties in connection with this Escrow, or in case you become involved in
litigation on account of being Escrowee hereunder or on account of having received
Property subject hereto, then in either case, your costs, expenses, and reasonable
attorney’s fees shall be paid by you from the Property with the approval of the FTC or
its designee.

8. You shall be paid a reasonabie fee for your services and reimbursed for your
costs and expenses hereunder by you from the Property in accordance with the fee
schedule attached hereto as Appendices 1 and 2 and incorporated herein.
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9. If your fees, costs, expenses, or reasonable attorney’s fees provided for herein,
are not promptly paid, you shall have the right to sell the Property held hereunder
and reimburse yourself therefor from the proceeds of such sale or from the cash held
hereunder.

10. It is understood that you reserve the right to resign as Escrowee at any time
by giving written notice of your resignation, specifying the effective date thereof, to
the FTC or its designee. Within 30 days after receiving the aforesaid notice, the FTC
or its designee agrees to appoint a successor Escrowee to which you may distribute the
Property then held hereunder, less your fees, costs and expenses. If a successor
Escrowee has not been appointed and has not accepted such appointment by the end
of the 30-day period, you may apply to a court of competent jurisdiction for the
appointment of a successor Escrowee, and the costs, expenses and reasonable
attorneys’ fees which you incur in connection with such a proceeding shall be paid
from the Property.

11. The Escrowee will have no liability if, in order to make the distribution, there
is any loss of interest resulting from the liquidation of investments prior to their
maturity.

12. The Escrowee shall have no responsibility for any taxes arising with regard to
the Escrow Account. Such tax obligation, if any, shall be the responsibility of the
recipients of the Property.

13. This Escrow Agreement shall be construed, enforced, and administered in
accordance with the laws of the State of Illinois.

14. The undersigned Escrowee hereby acknowledges receipt of the Property
described in the above Escrow Agreement and agrees to hold, deal with and dispose of
said Property and other Property at any time held by it hereunder in accordance with
the foregoing Escrow Agreement.

15. Executed this day of . at Chicago, Illinois.
Parties to Escrow Addresses
ATTEST: Continental Illincis National Bank and Trust

Company of Chicago, Escrowee

By:
Trust Officer Vice President

Executed in Copies
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APPENDIX 1

SCHEDULE OF FEES FOR SERVICES AS ESCROW AGENT
A. ADMINISTRATION FEES

The following rates are applicable for ordinary services in handling an escrow subject
to a minimum acceptance fee of $250 and minimum annual charge of $250. The
Acceptance Fee will be based on the initial value of the deposits at the opening of the
account.

ACCEPTANCE FEE

$250 minimum on assets up to $50,000

$1.25 per $1,000 on next $300,000 valuation

$ .50 per $1,000 on next $350,000 valuation

$ .20 per $1,000 on next $1,000,000 valuation

$ .10 per $1,000 on excess above $1,700,000 valuation

ANNUAL ADMINISTRATIVE FEE

$250 minimum on assets up to $50,000

$1.25 per $1,000 on next $300,000 valuation

$ .50 per $1,000 on next $350,000 valuation

$ .20 per $1,000 on next $1,000,000 valuation

$ .10 per $1,000 on excess above $1,700,000 valuation

The Annual Administrative Fee will be based on the value of the assets in the account
at the beginning of the fee period plus any deposits made through the fee billing
period. :

When our only current duties consist of holding life or casualty insurance policies, the
minimum annual fee will be reduced to $150 until the occurrence of a casualty, at
which time the regular schedule will apply to the insurance proceeds.

* * * * * * *

APPENDIX 2

B. OPERATING SERVICE FEES

When the escrow account requires the maintenance of participants’ or claimants’
records, the issuance of payments, and the preparation of tax forms, the following
schedule applies:

1.) $2.50 per account per year (includes up to two distributions),
2.) $0.50 per check issued over two distributions.

When the escrow requires the investment of funds, a $50 charge will be made for each
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purchase or sale transaction. A $35 charge will be made for any free deposit or
delivery of assets (securities, deeds, insurance policies, etc.).

C. TERMINATION

There are no separate termination charges. Fees for the final billing period will be
prorated to the date of termination; subject to a minimum of six months from the date
of inception.

D. MISCELLANEOUS

The fees quoted in this schedule apply to services ordinarily rendered in administer-
ing an escrow account, and are subject to a reasonable adjustment if we are called
upon to undertake unusual duties, responsibilities, procedures, or if the cost of doing
business increases. The cost’ of all stationery and supplies, telephone, postage,
printing, or other out-of-pocket expenses will be added to our regular service charges.
In determining our general schedule of fees, we have taken into consideration the
various incidental benefits occurring to us from the operation of accounts. These
include temporary availability to the Trust Department of funds resulting from the
retention of dividends or interest in accounts pending disbursement, the execution of
securities transactions for accounts, and funds from other sources.



823 Modifying Order
IN THE MATTER OF

WEST COAST CREDIT CORPORATION, d/b/a FIDELITY
FINANCE CO., INC.

MODIFYING ORDER IN REGARD TO ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket C-2600. Order, Nov. 19, 1974—Modifying Order, Nov. 26, 1980

This order reopens the proceeding and modifies the cease and desist order issued on
August 20, 1975, 40 FR 12258, 84 F.T.C. 1328, by deleting the third It is further
ordered paragraph of the original order. This paragraph required that when
the firm instituted suits in any superior court in Washington State, they
attach to any summons served upon consumers a notice giving defendants an
adequate explanatior of what the summons meant and directions for avoiding
default. Since the revised Washington Superior Court summons form now
affords an adequate explanation, there no longer appears to be a need for this
requirement.

OrDER REOPENING THE PROCEEDING AND MODIFYING DECISION
AND ORDER

On November 19, 1974, the Federal Trade Commission issued a
Decision and Order against West Coast Credit Corporation. West'
Coast Credit has since been acquired by Citicorp Washington
Financial Center, Inc. (“Citicorp Washington”). It does business in
Washington as both Citicorp Washington and Fidelity Finance. As
successor to West Coast Credit, Citicorp Washington is bound by the
terms of the order. '

The order requires West Coast Credit to refrain from certain debt
collection practices; among other things, the order requires West
Coast Credit, whenever they cause consumers to be served with
Washington Superior Court summons and complaints, to attach a
clear explanation of what the summons means and how to avoid a
default judgment.

The revised Washington Superior Court Rules summons form now
appears to afford an adequate explanation to consumers, and
obviates the need for the summons expianation forms required by
the Commission. Due to this changed condition of fact, it appears to
the Commission that it is in the public interest to reopen this
proceeding and alter its order to delete the portion of the order
requiring a summons explanation form.

On September 24, 1980 the Commission issued an order to show
cause why the Commission should not reopen the proceedings and
delete the third It is further ordered paragraph of the original order.
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Respondent did not reply to the Show Cause Order and no comments
were filed.

1t is ordered, That the proceeding be reopened.

It is further ordered, That the decision and order issued on
November 19, 1974 is modified by deleting the third It is further
ordered paragraph of the order.
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825 ‘ Modifying Order
IN THE MATTER OF
COMMERCIAL SERVICES COMPANY, INC., ET AL.

MODIFYING ORDER IN REGARD TO ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket C-2717. Order, Aug. 20, 1575—Modifying Order, Nov. 26, 1980

This order reopens the proceeding and modifies the cease and desist order issued by
the Commission on August 20, 1975, 40 FR 44312, 86 F.T.C. 467, by deleting
the third It is further ordered paragraph of the original order which requires
that when the firm institutes suits in any superior court in Washington State,
they attach to any summons served upon consumers a notice giving
defendants an adequate explanation of what the summons means and
directions for avoiding default. This porticn of the order appears to be
unnecessary since the revised Washington Superior Court summons form now
affords consumers an adequate explanation.

ORDER REOPENING THE PROGCEEDING AND MODIFYING DECISION
AND ORBER

On August 20, 1975, the Federal Trade Commission issued a
Decision and Order against Commercial Services Company, Inc. and
other related parties. The order requires respendents to refrain from
certainn debt collection practices; among other things, the order
requires Commercial Services, whenever they cause consumers to be
served with Washington Superior Court summons and complaints, to
attach a clear explanation of what the summons means and how to
avoid a default judgment.

The revised Washington Superior Court Rules summons form now
appears to afferd an adequate explanation to consumers, and
obviates the need for the summons explanation forms required by
the Commission. Due to this changed condition of fact, it appears to
the Commission that it is in the public interest to reopen this
proceeding and alter its order, to delete the portion of the order
requiring a summons explanation form.

On September 24, 1930 the Commission issued an order to show
cause why the Commission should not reopen the proceedings ant
delete the third It is further ordered paragraph of the original orde:
Respondents did rot reply to the Show Cause Order and n
comments were filed.

1t is ordered, That the proceeding be reopened.

1t is further ordered, That the decision and order issued on Augvu
20, 1975 is modified by deleting the third 7t is further order
paragraph of the order.
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IN THE MATTER OF
FARNAM COMPANIES, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SECTION 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3052. Complaint, Dec. 11, 1980—Decision, Dec. 11, 1980

This consent order requires, among other things, a Phoenix, Ariz. firm and its
corporate officer, engaged in the manufacture, advertising, sale and distribu-
tion of pesticide products, to cease representing, through print and broadcast
advertising or otherwise, that their pesticide products are absolutely or
unqualifiedly safe, non-toxic or free of hazard to humans, pets, wildlife or the
environment; or making any representation that is inconsistent or which
detracts from the effectiveness of required warnings or directions for use set
forth on pesticide product labels. The firm is further prohibited, for a period of
three years, from disseminating advertising or promotional material which
fails to include a warning statement as designated in the order.

A ppearaﬁces

For the Commission: Allen R. Franck.
For the respondent: Steven Feola, Smith & Feola, Phoenix, Ariz.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
as amended, and by virtue of the authority vested in it by said Act,
the Federal Trade Commission having reason to believe that Farnam
Tompanies, Inc., a corporation, and Russell W. McCalley, individual-
y and as an officer of said corporation, [hereinafter sometimes
eferred to as respondents] have violated the provisions of said Act,
nd it appearing to the Commission that a proceeding by it in respect

sereof would be in the public interest, hereby issues its complaint
ating its charges in that respect as follows:

PARAGRAPH 1. Respondent Farnam Companies, Inc. is a corpora-
m organized, existing and doing business under and by virtue of
> laws of the State of Arizona, with its principal office and place of
siness located at 2230 East Magnolia St., Phoenix, Arizona.
tespondent Russell W. McCalley is an officer of the corporation.
directs and controls the acts and practices of said corporate
yondent, including the acts and practices hereinafter set forth.
address is the same as that of said corporate respondent.
sR. 2. Respondents have been, and are now, engaged in the
1ing for sale, sale and distribution of various pesticide products,
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including a snail and slug pesticide designated as “Snail Jail,” to
distributors, jobbers and retailers for resale to the public, and to the
public at retail. For the purpose of this complaint and the order
attached, the term “pesticide product” refers to any substance or
mixture of substances, including molluscacides, intended for pre-
venting, destroying, repelling or mitigating “plant pests” as defined
at 7 U.S.C. 150aa(c). '

Par. 3. In the course and conduct of their business, respondents
now cause, and for some time in the past have caused, said snail and
slug pesticide to be shipped from their warehousing facilities in
Omaha, Nebraska to purchasers located in various other States
throughout the United States, and maintain, and at all times
mentioned herein did maintain, a substantial course of trade in said:
product in commerce, as “commerce” is defined in the Federal Trade
Commission Act.

PAR. 4. Snail Jail pesticide is registered with the Environmental
Protection Agency as required under the Federal Pesticide, Fungi-
cide and Rodenticide Act, 7 U.S.C. 136, et seq., and as required by
that Act, the following warning label appears on the package in
which the product is sold:

WARNING: Use only as directed. Read entire label before using. This pesticide may be
fatal to children and dogs or other pets if eaten. Keep children and pets out of treated
area. May be fatal if swallowed. Do not take internally. Harmful dust. Avoid
breathing dust and vapor. Avoid contact with skin, eyes, and clothing. Do not
contaminate or store near feed or food stuffs. Wash after handling. Baits should be
spread in such a way that children, pets or farm animals cannot reach them. Birds
feeding in treated areas may be killed. Do not store in direct sunlight. Do not reuse
empty container. Wrap container and put in trash collection.

PaRr. 5. In the course and conduct of their business, respondents
have disseminated or caused to be disseminated advertisements
concerning pesticide products, including “Snail Jail,” by means of
printed advertisements in magazines and newspapers distributed
through the mail and by means of advertisements transmitted by
television stations located in various States of the United States,
which had the purpose of inducing and which were likely to induce,
directly or indirectly, the purchase of pesticide products, including
“Snail Jail.” )

PAR. 6. Among the advertisements so disseminated or caused to be
disseminated by respondents are those contained in Exhibits A
through G, attached hereto and by this reference made a part hereof.

Par. 7. The aforesaid advertisements represent directly or by
implication that:
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1. Snail Jail protects users, pets and children, is-completely safe
for children and is non-toxic.
2. Snail Jail’s toxic ingredients [metaldehyde and carbaryl] are
locked inside a plastic container and can not come in contact with
skin no matter how much it is handled.

3. The Environmental Protection Agency has approved Snail Jail
as safe for users, children, pets and the general environment.

Par. 8. In truth and in fact:

1. Snail Jail is potentially harmful to users, pets and children
who swallow or have contact with the toxic ingredients in the
product.

2. Snail Jail’s toxic ingredients can come into contact with skin
through handling of the Snail Jail container.

3. The Environmental Protection Agency has not approved Snail
Jail as safe for users, pets, children, or the general environment.

Therefore, the aforesaid advertisements were, and are, deceptive
or unfair.

PAr. 9. By making statements and representations, alone or in
cooperation with others, orally or in writing, which appear in
advertisements in print or broadcast media, in promotional material
and by other means, about Snail Jail in a manner which is
inconsistent with or disregards warnings, cautions, limitations and
instructions for use found in labeling, respondent negates the import
‘and purposes of, and detracts from the effectiveness of such
warnings, cautions, limitations or instructions.

Therefore, the advertisements and other promotional materials,
which contain the statements and representations referred to in
Paragraph Nine above are unfair or deceptive.

Par. 10. In the further course and conduct of its business as
aforesaid, respondents have made statements and representations,
alone or in cooperation with others, orally or in writing, which
appear in advertisements in print and broadcast media, in promo-
tional material or by other means, about Snail Jail without
disclosing that such products are hazardous. Knowledge of the
hazards associated with the use of such products would enable and
encourage consumers to exercise the proper degree of care in using
them. ]

Thus, respondents have failed to disclose material facts which, if
known to consumers, would be likely to affect their consideration of
whether or not to purchase, and how to properly use, such products.
Therefore, advertisements, promotional materials, acts and prac-
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tices, which fail to disclose the aforesaid material facts, are unfair or
deceptive. ‘ ’

Par. 11. In the course and conduct of their business, and at all
times mentioned herein, respondents have been and now are, in
substantial competition, in or affecting commerce, with corporations,
firms and individuals engaged in the sale of merchandise of the same
general kind and nature as merchandise sold by respondents.

Par. 12. The use by respondents of the aforesaid unfair or
deceptive statements, representations, acts and practices directly or
by implication, has had, and now has, the capacity and tendency to
mislead members of the consuming public into the purchase of
substantial quantities of respondents’ pesticide products.

PAR. 13. The acts and practices of respondents, as herein alleged,
were and are all to the prejudice and injury of the public and of
respendents’ competitors and constituted, and now constitute, unfair
methods of competition and unfair or deceptive acts or practices in
or affecting commerce in violation of Section 5 of the Federal Trade
Commission Act, as amended.
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EXHIBIT A

FACAZINE DEALER ADVERTISEMENT

Appcaced [n:

Home And Garden
February & March 1979

BN R
SRR o




FARINAVL Uuans can o

826 Complaint

Never again will ycur cusiomzzrs hzve 1o’

Now there's Snail & Slug Jaif! it. contains a secret
formuta — “attractanl.”Snails, slugs,even ants, eanvigs
and sowbugs are lured by this altractant. Once inside
they run into melaldehyde 2nd carbaryl . . . they never
come oul. Both ingredients are locked

inside the Snai) & Siug Jail ... prolects -~
children and pets. The -
Snail Jall canbe used -
over and over be-
cause everything
inside Is protected
from the weather.
Snall & Slug Jail,
the new product .
that answers your R
consumers' problems. NG
Be ready — order todayl!
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EXHIBIT B
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MAGAZINE ADVERT[SEMEN

Appeared in:

Elks Magazine, April 1979

Family Food Garden, April 1979

Moose, April 1979

National Gardener, July 1979, August 1979
Organic Gardening, April 1979

Sunset Magazine, May 1979

VFW, April 1979
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MAGAZINE ADVERTISEMENT

Appeared in:

Family Handyman, April 1979
Flower & Garden, April 1979
Kiwanis, April 1979

Mechanix Tllustrated, April 1979
Workbench, May 1979, June 1979
Progressive Farmer, April 1979

EXHIBIT D
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@ : EXHIBIT E

ADVERTISING SLTICK SENT TO DEALERS
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DEecisioN anp ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Denver Regional Office
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondents with
violation of the Federal Trade Commission Act; and

The respondents, their attorney, and counsel for the Commission
having thereafter executed an agreement containing a consent
order, an admission by the respondents of all the jurisdictional facts
set forth in the aforesaid draft of complaint, a statement that the
signing of said agreement is for settlement purposes cnly and does
not constitute an admission by respondents that the law has been
violated as alleged in such complaint, and waivers and other
provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondents
have violated the said Act, and that complaint should issue stating
its charges in that respect, and having thereupon accepted the
executed consent agreement and placed such agreement on the
public record for a period of sixty (60) days, now in further
conformity with the procedure prescribed in Section 2.34 of its Rules,
the Commission hereby issues its complaint, makes the following
Jurisdictional findings and enters the following order:

1. Respondent Farnam Companies, Inc. is a corporation orga-
nized, existing and doing business under and by virtue of the laws of
the State of Arizona, with its office and principal place of business
located at 2230 East Magnolia St., Phoenix, Arizona.

Respondent Russell W. McCzlley is an officer of said corporation
He formulates, directs and controls the policies, acts and practices o
said corporation, and his principal office and place of business i
located at the above-stated address.

2. The Federal Trade Commission has jurisdiction of the subjer
matter of this proceeding and of the respondents, and the proceedir
1s in the public interest.

ORDER

It is ordered, That Farnam Companies, Inc., a corporation,
successors and assigns, and its officers, and Russell W. McCall
individually and as an officer of said corporation, and respondel
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representatlves, agents, and employees, directly or through any
corporation, subsidiary, division or other device, in connection with
the advertising, offermg for sale, sale or distribution of pesticide
products in or affecting commerce, as “commerce” is deﬁned in the
Federal Trade Commission Act, as amended, do forthwith cease and
desist from: '

1. Representing directly or by implication, by print or broadcast
advertising, other promotional material, or through sales represen-
tatives’ oral statements, that the pesticide products manufactured,
distributed or sold by or through said respondents are absolutely or
unqualifiedly safe, non-toxic or free of hazard to adults, children,
pets, wildlife or the environment.

2. Making any representation, directly or by implication, by
print or broadcast advertising or other promotional material, which
contradicts, is inconsistent with, or detracts from the effectiveness of
any warning, caution or direction for use required by law to be set
forth as a label on pesticide products.

3. Representing that the Environmental Protection Agency or
any other governmental agency had approved any pesticide product,
unless such is the case; or mlsrepresentmg the 'scope of approval
granted any such product by any governmental agency.

It is further ordered, That for the period of three (3) years
‘ollowing the date of service of this order, respondents shall not
lisseminate or cause the dissemination of:

a) Any print advertising or print promotional material for any

esticide product unless the following statement is clearly and
mspicuously included in such print advertising or print promotion-
.material:

ALL PESTICIDES CAN BE HARMFUL TO HEALTH AND
THE ENVIRONMENT IF MISUSED. READ THE LABEL CAREFULLY
AND USE ONLY AS DIRECTED. ’

3) Any television broadcast advertisement for any pesticide
wduct unless such advertisement orally and visually includes the
owing statement made in a clear and conspicuous manner:

ALL ‘PESTICIDES CAN BE HARMFUL.
READ THE LABEL. USE AS DIRECTED.

Any other broadcast advertisement for any pesticide product
iss such advertisement orally includes the following statement in
«ar and conspicuous manner:
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ALL PESTICIDES CAN BE HARMFUL.
READ THE LABEL. USE AS DIRECTED.:

1t is further ordered, That respondent, Farnam Companies, Inc.,
forthwith distribute a copy of this order to all its operating divisions
engaged in the sale, advertising, promotion or distribution of
pesticide products and to all present and future employees of said
respondent responsible for the advertising, promotion, distribution
or sale of such products, and that said respondents secure from each
such person a signed statement acknowledging receipt of said order.

1t is further ordered, That respondent, Farnam Companies, Inc.,
notify the Commission at least thirty (30) days prior to any proposed
change in the corporate respondent such as dissolution, assignment
or sale resulting in the emergence of a successor corporation, the
creation or dissolution of subsidiaries or any other change in the
corporation which may affect compliance obligations arising out of
this order. '

It is further ordered, That the individual respondent named herein
promptly notify the Commission of the discontinuance of his present
business or employment and of his affiliation with a new business or
employment. In addition, for a period of ten (10) years from the date
of service of this order, said respondent shall promptly notify the
Commission of each affiliation with a new business or employment.
Each such notice shall include the respondent’s new business address
and a statement of the nature of the business or employment in
which the respondent is newly engaged as well as a description of
respondent’s duties and responsibilities in connection with the
business or employment. The expiration of the notice provision of
this paragraph shall not affect any other obligation arising under
this order.

It is further ordered, That each of the respondents herein shall
within sixty (60) days after service upon them of this order, file with
the Commission a report, in writing, setting forth in detail the
manner and form in which each has complied with this order.

It is further ordered, That this order shall become effective upon
service.



