Complaint

IN THE MATTER OF

AMERICAN THRIFT AND FINANCE PLAN, INC., ET AL.
CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATIONS OF
THE FEDERAL TRADE COMMISSION AND THE TRUTH IN LENDING ACTS

Docket C-2465. Complaint, Oct. 12, 1978—Decision, Oct. 12, 1973.

Consent order requiring two New Orleans, La., money lenders, among
other things to cease violating the Truth in Lending Act by failing
to disclose to consumers, in connection with the extension of consumer
credit, such information as required by Regulation Z of the said Act.

Appearances

For the Commission : Joseph Hickman.
For the respondents: Patrick D. Breeden, Russell & DeRussy,
New Orleans, La.
COMPLAINT

Pursuant to the provisions of the Truth in Lending Act and the
implementing regulation thereunder, and the Federal Trade Com-
mission Act, and by virtue of the authority vested in it by said
Acts, the Federal Trade Commission, having reason to believe
that American Thrift and Finance Plan, Ine., a corporation, and
State Farm Acceptance, a corporation, hereinafter referred to as
respondents, have violated the provisions of said Acts and imple-
menting regulation, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint stating its charges in that respect as
follows: - ‘

PARAGRAPH 1. Respondents American Thrift and Finance Plan,
Inc., and State Farm Acceptance are corporations organized, ex-
isting and doing business under and by virtue of the laws of the
State of Louisiana with their principal office and place of business
located at 4039 Touro Street, in the city of New Orleans, State of
La.

The aforementioned respondents cooperate and act together in
carrying out the acts and practices herein set forth.

PAR. 2. Respondents are now and for some time last past have
been, engaged in the business of lending money to the public.

PAR. 3. In the ordinary course and conduct of their business as
aforesaid, respondents regularly extend and for some time last
past have regularly extended consumer credit as “consumer
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credit” is defined in Regulation Z, the implementing regulation of
the Truth in Lending Act, duly promulgated by the Board of
Governors of the Federal Reserve System.

PAR. 4. Subsequent to July 1, 1969 respondents, in the ordinary
course of their business as aforesaid, have caused and are causing
to be extended consumer credit as “consumer credit” is defined in
Regulation Z, and have caused and are causing consumers to
execute binding small loan and discount loan agreements, herein-
after referred to as “loan disclosures.” Respondents do not pro-
vide these consumers with any other consumer credit cost disclo-
sures. : :

By and through use of loan disclosures, respondents:

(1) Fail to furnish the consumer with a duplicate of the instru-
ment containing the disclosures or a statement by which the
required disclosures are made, as required by Section 226.8 of
Regulation Z.

~ (2) Fail to include the charges for credit life insurance in the

finance charge when a specifically dated and separately signed
affirmative written indication of the consumer’s desire for such
insurance has not been obtained as required by ‘Section 226.4(a) 5
of Regulation Z. ' :

(3) Fail to disclose the annual percentage rate, computed in
accordance with Section 226.5 and Section 226.8 (b) (2) of Regu-
lation Z.

(4) Fail to disclose the dollar amount of the finance charge,
charged in connection with the extension of credit, as required by
Section 226.8(d) (3) of Regulation Z.

(5) Fail to disclose the correct total of payments, as required
by Section 226.8(b) (3) of Regulation Z.

PAR. 5. Pursuant to Section 103 (q) of the Truth in Lending
Act, respondents’ aforesaid failures to comply with Regulation Z
constitute violations of that Act and, pursuant to Section 108
thereof, respondents have thereby violated the Federal Trade
Commission Act.

DECISION AND ORDER

The Federal Trade Commission having initiated an investiga-
tion of certain acts and practices of the respondents named in the
caption hereof, and the respondents having been furnished there-
after with a copy of a draft of complaint which the Dallas Re-
gional Office proposed to present to the Commission for its consid-
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eration and which, if issued by the Commission would charge
respondents with violation of the Federal Trade Commission Act,
and the Truth in Lending Act and the implementing regulation
promulgated thereunder; and

_The respondents and counsel for the Commission having there-
after executed an agreement containing a consent order, an ad-
mission by the respondents of all jurisdictional facts set forth in
the aforesaid draft of complaint, a statement that the signing of
said agreement is for settlement purposes only and does not
constitute an admission by respondents that the law has been
violated as alleged in such complaint, and waivers and other
provisions as required by the Commission’s rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respond-
ents have violated the said Act, and that complaint should issue
stating its charges in that respect, and having thereupon accepted
the executed consent agreement and placed such agreement on the
public record for a period of thirty (380) days, now in further
conformity with the procedure prescribed in Section 2.34(b) of
its rules, the Commission hereby issues its complaint, makes the
following jurisdictional findings, and enters the following order.

1. Respondent American Thrift and Finance Plan, Inc., and
State Farm Acceptance are corporations organized, existing and
doing business under and by virtue of the laws of the State of La.,
with their office and principal place of business located at 4039
Touro Street, city of New Orleans, State of La.

2. The Federal Trade Commission has jurisdiction of the sub-
ject matter of this proceeding and of the respondents, and the
proceeding is in the public interest.

ORDER

It is ordered, That respondents, American Thrift and Finance
Plan, Inc., a corporation and State Farm Acceptance, a corpora-
tion, their successors and assigns and their officers, agents, repre-
sentatives and employees, directly or through any corporate or
other device, in connection with any extension or arrangement for
the extension of eonsumer credit or offer to extend or arrange for
the extension of consumer credit, as consumer credit is defined in
Regulation Z (12 C.F.R. §226) of the Truth in Lending Act
(Pub. L. 90-312, 15 U.S.C. 1601 et seq.) do forthwith cease and
desist from:
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1. Failing to furnish the consumers with a duplicate of the
instrument containing the disclosures required by Section
226.8, or a statement by which the required disclosures are
made, as prescribed by Section 226.8 (a) of Regulation Z.

2. Failing, in any credit transaction, to include and to
itemize the amount of premiums for credit life as part of the
finance charge, unless the amount of such premiums is ex-
cluded from the finance charge because of appropriate exer-
cise of the option available pursuant to Section 226.4(a) (5)
of Regulation Z.

‘3. Failing to disclose the annual percentage rate, computed
in accordance with Section 226.5 of Regulation Z, as pre-
scribed by Section 226.8 (b) (2) of Regulation Z.

4. Failing to disclose the finance charge determined in
accordance with Section 226.4 of Regulation Z as prescribed
by Section 226.8 (c) (8) (i) of Regulation Z. '

5. Failing to disclose accurately the correct total of pay-
ments, in accordance with Section 226.6 (a) of Regulation Z,
as prescribed by ‘Section 226.8 (b) (3) of Regulation Z.

"~ 6. Failing in any consumer credit transaction in which the
charges for credit life insurance and/or credit disability
insurance are not included in the finance charge, to provide
the following statements which shall be read to the consumer
before consummation of any consumer loan transactions:

Credit Life Insurance and/or Credit Disability Insurance IS NOT RE-
QUIRED to obtain this loan. No charge is made and no insurance is pro-
vided unless the borrower signs the apropriate statement(s) below.

cost of Credit Life Insuranceis$___ . Cost of Credit Disability Insur-
ance is §

In conjunction with the above statements in conspicuous
print the following statement, dated and signed by the con-
sumer and initialled by respondents’ employees:

I ACKNOWLEDGE BY MY SIGNATURE BELOW THAT THE ABOVE
INSURANCE STATEMENT WAS READ BEFORE SIGNING.

Initial Date Signature

7. Failing to place the following separate statements on the
loan disclosure to be dated and signed by the consumer:

I DO NOT DESIRE CREDIT LIFE OR DISABILITY INSURANCE

Date Signature



femm s m ey s ey m—ea aass. it

825 Decision and Order
I DESIRE CREDIT LIFE INSURANCE

Date Signature

I DESIRE CREDIT DISABILITY INSURANCE

Date Signature

8. Failing, in any consumer credit transaction or advertis-
ing, to make all disclosures determined in accordance with
Sections 226.4 and 226.5 of Regulation Z, at the time and in
the manner, form and amount required by Sections 226.6,
226.7, 226.8, 226.9 and 226.10 of Regulation Z.

It is further ordered, That respondents’ corporation deliver a
copy of this order to cease and desist to all present and future
personnel of respondents engaged in the consummation of any
extension of consumer credit, and that respondents secure a
signed statement acknowledging receipt of said order from each
“such person.

It is further ordered, That respondents’ corporatlon notify the
Commission at least thirty (80) days prior to any proposed
change in the corporate respondent such as dissolution, assign-
ment or sale resulting in the emergence of a successor corpora-
tion, the creation or dissolution of subsidiaries or any other
change in the corporation which may affect compliance obliga-
tions arising out of the order.

It is further ordered, That the respondents’ corporation shall,
within sixty (60) days after service upon them of this order, file
with the Commission a report in writing setting forth in detail
the manner and form in which they have complied with the
provisions of this order.

IN THE MATTER OF

HOWELL LIQUIDATING COMPANY, INC.
TRADING AS
HOWELL’S DISCOUNT FURNITURE, ET AL.
CONSENT ORDER, ETC. IN REGARD TO THE ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSION ACT
Docket C-2466. Complaint, Oct. 12, 1978—Decision, Oct. 12, 1973.
Consent order requiring two furniture stores located in Beaumont and Port

Arthur, Tex., among other things to cease misrepresenting the amount
of savings accorded customers who purchase respondents’ merchandise;
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misrepresenting prices as customary or regular when in fact they are
not; representing themselves as authorized factory outlets; and fail-
ing to maintain adequate records to substantiate their claims.

_Appearances

For the Commission: Carl L. Swanson, J}'. and Cretghton

Chandler.
For the respondents: pro se.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act, and by virfue of the authority vested in it by said Act, the
Federal Trade Commission, having reason to believe that Howell
Liquidating Company, Inc., a corporation, d/b/a Howell’'s Dis-
count Furniture and C. Aubrey Cheatham as an officer of said
corporation; Quality Discount Furniture, a copartnership, and W.
Thurman Witt and C. Aubrey Cheatham, individually and copart-
ners of Quality Discount Furniture also d/b/a Howell’s Discount
Furniture, hereinafter referred to as respondents, have violated
the provisions of said Act, and it appearing to the Commission
that a proceeding by it in respect thereof would be in the public
interest, hereby issues its complaint stating its charges in that
respect as follows:

PARAGRAPH 1. Respondent Howell Liquidating Company, Inc., is
a corporation organized, existing and doing business under and by
virtue of the laws of the State of Texas, with its office and
principal place of business located at 2070 Gulf Street, Beaumont,
Texas. _

C. Aubrey Cheatham is an officer of the corporate respondent,
Howell Liquidating Company, Inc. He formulates, directs and
controls the acts and practices of the corporate respondent, in-
cluding the acts and practices hereinafter set forth. Said individ-
ual respondent’s address is the same as that of the corporate
respondent.

Respondent Quality Discount Furniture is a copartnership or-
ganized, existing and doing business in the State of Texas, trad-
ing and doing business as Howell’s Discount Furniture with its
offices and principal place of business located at 3445 Gulfway
Drive, Port Arthur, Texas.

Respondents C. Aubrey Cheatham and W. Thurman Witt are
individuals and copartners of Quality Discount Furniture, d/b/a
Howell’s Discount Furniture, with their partnership offices and
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principal place of business located at 3445 Gulfway Drive, Port
Arthur, Texas. These individual respondents, at all times men-
tioned herein, participated in the formation, direction and control
of the acts and practices of Quality Discount Furniture, d/b/a
Howell’s Discount Furniture, 3445 Gulfway Drive, Port Arthur,
Texas.

PAR. 2. Respondents are now, and at all times material hereto
have been, engaged in the business of operating furniture stores
selling merchandise to members of the purchasing public.

PAR. 3. In the course and conduct of their business respondents
have been and are engaged in disseminating and in causing to be
disseminated in newspapers of interstate circulation, and in tele-
vision broadcasts of interstate circulation, advertisements de-
signed and intended to induce sales of their merchandise. The
amount expended by respondents upon such advertising is ap-
proximately thirty-six thousand dollars per year.

PAR. 4. Among and typical, but not all inclusive, of the state-
ments appearing in the advertisements described in Paragraph
Three are the following :

SALE % PRICE!

Thousands Sold Nationally At Its Regular Price $159.00. Two Days Only
$79.95 Set.

Regular $159.00 a Set $79.90 a Set Double or Twin Size.

King Size Sets regular $319.95 now $159.

PAR. 5. Through the use of the amount in connection with the
words and terms “Regular Price” and “regular” respondents rep-
resented that said amounts were the prices at which they usually
and customarily sold the merchandise referred to in the recent,
regular course of business and through the use of the said
amounts and the lesser amounts that the difference between said
amounts and the lesser amounts represented savings from the
prices at which the merchandise referred to had been sold by
respondents in the recent, regular course of their business.
Through the use of the terms “SALE 14 PRICE” respondents
represented the actual selling price to be one-half of its regular
price.

PAR. 6. In truth and in fact the amounts set out in connection
with the words “Regular Price” and “regular” were in excess of
the prices at which the merchandise referred to was usually and
customarily sold by respondents in the recent, regular course of
business and the difference between such amounts and the lesser
amounts did not represent savings from the prices at which the
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merchandise had been usually and customarily sold in respond-
ents’ stores. In truth and in fact the price represented as “Sale 14
Price” was not one-half of respondents’ usual and regular selling
price.

‘Therefore, the statements and representations as set forth in
Paragraphs Four and Five hereof were and are false, misleading
and deceptive.

PAR. 7. Respondents have also represented in their advertising
that “Howell’s is an authorized factory outlet.”

PAR. 8. In truth and in fact the respondent’s stores are not
authorized factory outlets.

Therefore, the statement and representation as set forth in
Paragraph Seven is false, misleading and deceptive.

PAR. 9. The use by respondents of the aforesaid false, mislead-
ing and deceptive statements, representations and practices has
had, and now has, the capacity and tendency to mislead members
of the purchasing public into the erroneous and mistaken belief
that said statements and representations were and are true and
into the purchase of substantial quantities of respondents’ mer-
chandise by reason of said erroneous and mistaken belief.

PAR. 10. In the course and conduct of their business as afore-
said, respondents now cause, and for some time last past have
caused, said merchandise, when sold, to be shipped from their
place of business in the State of Texas to purchasers thereof
located in the ‘State of Louisiana and maintain, and at all times
mentioned herein have maintained, a substantial course of trade
in said merchandise in commerce, as “commerce” is defined in the
~ Federal Trade Commission Act.

PARr. 11. The aforesaid acts and practices of respondents, as
herein alleged, were and are all to the prejudice and injury of the
public and constituted, and now constitute, unfair and deceptive
acts and practices in commerce, in violation of Section 5 of the
Federal Trade Commission Act.

DECISION AND ORDER

The Federal Trade Commission having initiated an investiga-
tion of certain acts and practices of the respondents named in the
caption hereof, and the respondents having been furnished there-
after with a copy of a draft of complaint which the New Orleans
Regional Office proposed to present to the Commission for its
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consideration and which, if issued by the Commission, would
charge respondents with violation of the Federal Trade Commis-
sion Act; and ’

The respondents and counsel for the Commission having there-
after executed an agreement.containing a consent order, an ad-
mission by the respondents of all the jurisdictional facts set forth
in the aforesaid draft of complaint, a statement that the signing
of said agreement is for settlement purposes only and does not
constitute an admission by respondents that the law has been
violated as alleged in such complaint, and waivers and other
provisions as required by the Commission’s rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respond-
ents have violated the said Act, and that complaint should issue
stating its charges in that respect, and having thereupon accepted
the executed consent agreement and placed such agreement on the
public record for a period of thirt y(80) days, now in further
conformity with the procedure prescribed in Section 2.34(b) of
its rules, the Commission hereby issues its complaint, makes the
following jurisdictional findings, and enters the following order:

1. Respondent Howell Liquidating Company, Inc., d/b/a How-
ell’s Discount Furniture, is a corporation organized, existing and
doing business under and by virtue of the laws of the State of
Texas, with its principal place of business located at 2070 Gulf
Street, Beaumont, Texas.

Respondent C. Aubrey Cheatham is an individual and is presi-
dent of Howell Liquidating Company, Inc., d/b/a Howell’s Dis-
count Furniture. He formulates, directs and controls the acts and
practices of said corporations including the placing of newspaper
advertisements having interstate circulation.

2. Respondent Quality Discount Furniture, d/b/a Howell’s
Discount Furniture, 3445 Gulfway Drive, Port Arthur, Texas is a
partnership owned and operated as equal partners by C. Aubrey
Cheatham and W. Thurman Witt.

Respondents C. Aubrey Cheatham and W. Thurman Witt, indi-
vidually and as copartners formulate, control, and direct the acts
and practices of Quality Furniture, d/b/a Howell’s Discount
Furniture, 3445 Gulfway Drive, Port Arthur, Texas.

3. The Federal Trade Commission has jurisdiction of the sub-
ject matter of this proceeding and of the respondents, and the
proceeding is in the pub]ic‘interest.
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It is ordered, That respondent Howell Liquidating Company,
Inc., a corporation, d/b/a Howell’s Discount Furniture and Qual-
ity Discount Furniture, a partnership, d/b/a Howell’s Discount
Furniture, and C. Aubrey Cheatham, individually and as an offi-
cer of the said corporation and W. Thurman Witt and C. Aubrey
Cheatham individually and as copartners in the said partnership,
and respondents’ agents, representatives, employees, successors
and assigns, directly or through any corporation, subsidiary, divi-
sion or other device, in connection with the offering for sale, sale
or distribution of furniture, in commerce, as commerce is defined
in the Federal Trade Commission Act, do forthwith cease and
desist from: v '

1. Using the words “Regular Price” and “Regular” or any
other words of similar import and meaning, to refer to any
amount which is in excess of the price at which such mer-
chandise has been sold or offered for sale in good faith by
respondents for a reasonably substantial period of time in
the recent, regular course of their business and unless re-
spondents’ business records establish that said amount is the

" price at which such merchandise has been sold or offered for

sale in good faith by respondents for a reasonably substantial
period of time in the recent, regular course of their business.

2. Using the words “one-half price,” or representing, in
any manner, that by purchasing any of said merchandise,
customers are afforded savings amounting to the difference
between respondents’ stated price and respondents’ former
price unless such merchandise has been sold or offered for
sale in good faith at the former price by respondents for a
reasonably substantial period of time in the recent, regular
course of their business.

3. Misrepresenting, in any manner, the amount of savings
available to purchasers or prospective purchasers of respond-
ents’ merchandise at retail.

4. Representing, in any manner, that respondents’ stores
are authorized factory outlets. .

5. Failing to maintain adequate records

(a) Which disclose the facts upon which any savings
claims, including former pricing claims and comparative
value claims, and similar representations of the type
-described in Paragraphs 1-3 of this order are based, and

(b) From which the validity of any savings claims,
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including former pricing claims and comparative value
claims, and similar representations of the type described
in Paragraphs 1-3 of this order can be determined..

6. Failing to deliver a copy of this order to cease and desist
to all present and future salesmen or other persons engaged
‘in the sale of respondents’ products and failing to secure
from each such salesman or other person a signed statement
acknowledging receipt of said order.

It is further ordered, That respondents or their successors or
assigns notify the Commission at least thirty days prior to any
proposed change in any of the corporate respondents such as
dissolution, assignment or sale resulting in the emergence of a
successor corporation, the creation or dissolution of subsidiaries
or any other change in the corporate respondent which may affect
compliance obligations arising out of this order.

It is further ordered, That the individual respondents named
herein promptly notify the Commission of the discontinuance of
their present business or employment and of their affiliation with
a new business or employment. Such notice shall include respon-
dents’ current business address and a statement as to the nature
of the business or employment in which they are engaged as well
as a description of their duties and responsibilities.

It is further ordered, That respondents distribute a copy of this
order to all firms and individuals involved in the formulation and
implementation of advertising of respondents’ products.

It is further ordered, That respondents herein shall, within
sixty (60) days after service upon them of this order, file with
the Commission a report in writing setting forth in detail the
‘manner and form in which they have complied mith this order.

IN THE MATTER OF
LITTON INDUSTRIES, INC.
Docket 8778. Interlocutory Order, Oct. 16, 1973.

Order denying complaint counsel’s application for interlocutory review of
law judge’s ruling upon scope of hearings to be conducted on remand;
and denying complaint counsel’s motion for withdrawal of Commission’s
order remanding for hearings on issue of relief.

Appearances

For the Commission: Murray L. Lyon, Harold G. Munter and
Joseph J. O’Malley.
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For the respondent: Theodore F. Craver, Litton Industries,
Inc., Beverly Hills, Calif. and Howrey, Simon, Baker & Murchi-
son, Wash., D.C.

ORDER

This matter is before the Commission upon (1) an order dated
September 20, 1973, of the administrative law judge certifying a
motion by complaint counsel that the Commission withdraw its
order remanding for hearings on the issue of relief, and (2)
complaint counsel’s application for interlocutory review under
Rule 3.23(b) of the administrative law judge’s ruling wupon the
scope of hearings to be conducted on remand.!

On May 16, 1973, after the Commission had previously held
that respondent had violated Section 7 of the Clayton Act and
should divest itself of the acquired company, the Commission,
upon petition of respondent, reopened and remanded the proceed-
ing “solely for the purpose of reexamining the question of relief
in its entirety.” [82 F.T.C. 1424] The Commission directed that
the administrative law judge ‘“shall examine the question of ap-
propriate relief in its entirety, and upon completion of the hear-
ings, he shall furnish the Commission with his findings on the
issue of relief and his recommendations.”

At prehearing conferences following the remand order, the
parties took different views as to the scope of the hearings to be
conducted on remand, and in an “Order Ruling Upon Scope of
Hearings to be Conducted on Remand” issued August 17, 1973,
the law judge made a number of rulings. Among those which are
contested by complaint counsel is the law judge’s rejection of
complaint counsel’s argument that consideration of relief must
under the order of remand be limited to the form of divestiture
and may not encompass the question whether divestiture itself
may be required. The law judge’s ruling that he will allow evi-
dence bearing on the question of whether divestiture should be
ordered at all is clearly correct.

We have also examined the other rulings made by the law judge
on the scope of remand, as set forth in his August 17 order and as
m:'s were submitted to the Commission on September 20, 1973, in the form
of an order entitled “Order Certifying Motion of Complaint Counsel that the Commission
Withdraw its Order of Reconsideration dated May 16, 1973, and Alternative Appeal from
Ruling of ‘Administrative Law Judge Upon Scope of Hearings to be Conducted on Remand,”
accompanied by a 10-page ‘“‘Appeal’” of complaint counsel dated September 4, 1973. By pre-
vious order, the Commission indicated it would treat the latter document as an application

for review filed with the Commission under Rule 3.23(b). Respondent has filed an answer
in opposition to the application.
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further commented upon by him in his order of September 20,
1973, and we find no reason to disturb his rulings. Accordingly,

It is ordered, That the application for interlocutory review be,
and it hereby is, denied.

It is further ordered, That complaint counsel’s motion that the
Commission withdraw its order remanding for hearings on the
issue of relief be, and it hereby is, denied.

‘Commissioner Jones abstaining.

IN THE MATTER OF

UNITED SYSTEMS, INC., ET AL.
Docket C-2271. Order, Oct. 16, 1973.

Order reopening proceedings and modifying consent order entered August
18, 1972, 81 F.T.C. 267, to allow respondents to represent that it will
handle or secure financing when such financing is made available to all
prospective purchasers.

Appearances .

For the Commission: Joan Bernstein, acting director, Bureau
of Consumer Protection. '

For the respondents: Alex M. Clark, Clark & Clark, Indianapo-
lis, Ind. and James M. Nicholson, Nicholson & Carter, Wash., D.C.

ORDER REOPENING PROCEEDINGS AND MODIFYING ORDER OF
AUGUST 18, 1972

By a petition filed September 10, 1973, United Systems, Inc.
(sometimes hereinafter referred to as United), respondent in
Docket No. C-2271 petitioned the Commission to reopen the pro-
ceedings for the purpose of modifying the consent order to cease
and desist entered on August 18, 1972 [81 F.T.C. 267].

Respondent operates a private truck driver school and recruits
students for their course by means of advertising on television
and in newspaper classified sections. Respondent seeks to modify
Paragraph 8(c) of the order which prohibits it from representing
in any manner that it “will handle or secure the financing of any
portion of the cost of respondents’ course.”

Prior to the issuance of the order, respondent represented that
it would finance contracts of students who purchased respondent’s
course, According to the original complaint, respondent seldom if
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ever provided financing for the students of respondent’s course.
Petitioner now contends that it is its practice to provide financing
to all students who wish to defer payments for respondent’s
course.

The acting director of the bureau of consumer protection does
not oppose this petition to modify the consent order.

In view of these changed conditions of fact, the Commission, in
its discretion, has determined to grant the petition to reopen, and
to modify the order, as hereinafter provided:

It is ordered, That the proceedings in this matter be reopened
and that Paragraph 8(c) of the order to cease and desist issued
against respondent on August 18, 1972, be modified to read as
follows:

Representing, directly or by implication, orally or in writing that réspondents
will handle or secure the financing of any portion of the cost of respondents’

course unless such financing is, in fact, made available to all prospective pur-
chasers.

IN THE MATTER OF

MORRIS BADER & SONS, CORP., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND FUR PRODUCTS LABELING ACTS
Docket C-2467. Complaint, Oct. 17, 19783—Decision, Oct. 17, 1973.
Consent order requiring a New York City retailer of fur products, among

other things to cease falsely invoicing and misbranding of mislabeling
its fur products, and furnishing false guaranties.

Appearance

For the Commission : James Manos.
For the respondents: pro se.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act and the Fur Products Labeling Act, and by virtue of the
authority vested in it by said Acts, the Federal Trade Commis-
sion, having reason to believe that Morris Bader & Sons, Corp., a
corporation, and Leonard Bader and George Bader, individually
and as officers of said corporation, hereinafter referred to as
respondents, have violated the provisions of said Acts and the
rules and regulations promulgated under the Fur Products Label-
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ing Act, and it appearing to the Commission that a proceeding by
it in respect thereof would be in the public interest, hereby issues
its complaint stating its charges in that respect as follows:

PARAGRAPH 1. Respondent Morris Bader & Sons, Corp., is a
corporation organized, existing and doing business under and by
virtue of the laws of the State of New York.

Respondents Leonard Bader and George Bader are officers of
the corporate respondent. They formulate, direct and control the
policies, acts and practices of the corporate respondent including
those hereinafter set forth. _

Respondents are retailers of fur products with their office and
principal place of business located at 352 — Tth Avenue, New
York, N.Y.

PAR. 2. Respondents are now and for some time last past have
been engaged in the introduction into commerce, and in the sale,
advertising, and offering for sale in commerce, and in the trans-
portation and distribution in commerce, of fur products; and
have sold, advertised, offered for sale, transported and distributed
fur products which have been made in whole or in part of furs
which have been shipped and received in commerce, as the terms
“commerce,” “fur” and “fur product” are defined in the Fur
Products Labeling Act.

PAR. 3. Certain of said fur products were misbranded in that
they were falsely and deceptively labeled to show that fur con-
tained therein was natural, when in fact such fur was pointed,
bleached, dyed, tip-dyed, or otherwise artificially colored, in viola-
tion of Section 4(1) of the Fur Products Labeling Act.

PAR. 4. Certain of said fur products were misbranded in that
they were not labeled as required under the provisions of Section
4(2) of the Fur Products Labeling Act and in the manner and
form prescribed by the rules and regulations promulgated there-
under. i

Among such misbranded fur products, but not limited thereto,
were fur products with labels which failed to disclose that the fur
contained in the fur products was bleached, dyed, or otherwise
artificially colored, when such was the fact.

PAR. 5. Certain of said fur products were falsely and decep-
tively invoiced by the respondents in that they were not invoiced
as required by Section 5(b) (1) of the Fur Products Labeling
Act and the rules and regulations promulgated under such Act.

Among such falsely and deceptively invoiced fur products, but
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not limited thereto, were fur products covered by invoices which
failed to disclose that the fur contained in the fur products was
bleached, dyed, or otherwise artificially colored, when such was
the fact.

PAR. 6. Certain of said fur products were falsely and decep-
tively invoiced in that certain of said fur products were invoiced
to show that the fur contained therein was natural when in fact
such fur was pointed, bleached, dyed, tip-dyed, or otherwise arti-
ficially colored, in violation of Section 5(b) (2) of the Fur Prod-
ucts Labeling Act.

PAR. 7. Respondents furnished false guaranties under Section
10(b) of the Fur Products Labeling Act with respect to certain of
their fur products by falsely representing in writing that re-
spondents had a continuing guaranty on file with the Federal
Trade Commission when respondents in furnishing such guaran-
tees had reason to believe that the fur products so falsely guaran-
teed would be introduced, sold, transported and distributed in
commerce, in violation of Rule 48(¢) of said rules and regulations
under the Fur Products Lableing Act and Section 10(b) of said
Act. , .
PAR. 8. The aforesaid acts and practices of respondents as
herein alleged, are in violation of the Fur Products Labeling Act
and the rules and regulations promulgated thereunder and consti-
tute unfair methods of competition and unfair and deceptive acts
and practices in commerce under the Federal Trade Commission
Act.

DECISION AND ORDER

" The Federal Trade Commission having initiated an investiga-
tion of certain acts and practices of the respondents named in the
caption hereof, and the respondents having been furnished there-
after with a copy of a draft of complaint which the New York
Regional Office proposed to present to the Commission for its
consideration and which, if issued by the Commission, would
charge respondents with violation of the Federal Trade Commis-
sion Act and the Fur Products Labeling Act; and '

The respondents and counsel for the Commission having there-
after executed an agreement containing a consent order, an ad-
mission by the respondents of all the jurisdictional facts set forth
in the aforesaid draft of complaint, a statement that the signing
of said agreement is for settlement purposes only and does not
constitute an admission by respondents that the law has been
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violated as alleged in such complaint, and waivers and other
~ provisions as required by the Commission’s rules; and

The Commission having thereafter considered the matter and
having determined that it has reason to believe that the respond-
ents have violated the said Acts, and that complaint should issue
stating its charges in that respect, and having thereupon accepted
the executed consent agreement and placed such agreement on the
public record for a period of thirty (80) days, now in further
conformity with the procedure prescribed in ‘Section 2.834(b) of
its rules, the Commission hereby issues its complaint, makes the
following jurisdictional findings, and enters the following order:

1. Respondent Morris Bader & Sons, Corp., is a corporation
organized, existing and doing business under and by virtue of the
laws of the State of New York with its office and principal place
of business located at 352—7th Ave., New York, N.Y.

Respondents Leonard Bader and George Bader are officers of
said corporation. They formulate, direct and control the policies,
acts and practices of said corporation and their address is the
same as that of said corporation.

2. The Federal Trade Commission has jurisdiction of the sub-
ject matter of this proceeding and of the respondents, and the
proceeding is in the public interest.

ORDER

It is ordered, That Morris Bader & Sons, Corp., a corporation,
its successors and assigns, and its officers, and Leonard Bader
and George Bader, individually and as officers of said corporation,
and respondents’ representatives, agents and employees, directly
or through any corporation, subsidiary, division, or other device,
in connection with the introduction, or manufacture for introduc-
tion, into commerce, or the sale, advertising or offering for sale in
commerce, or the transportation or distribution in commerce, of
any fur product; or in connection with the manufacture for sale,
sale, advertising, offering for sale, transportation or distribution,
of any fur product which is made in whole or in part of fur which
has been shipped and received in commerce, as the terms “com-
merce,” “fur” and “fur product” are defined in the Fur Products
Labeling Act, do forthwith cease and desist from:

A. Misbranding any fur product by:
1. Repesenting directly or by implication on a label
that the fur contained in such fur product is natural
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when such fur is pointed, bleached, dyed, tlp-dyed or
otherwise artificially colored.

2. Failing to affix a label to such fur product showing
in words and in figures plainly legible all of the informa-
tion required to be disclosed by each of the subsections
of Section 4(2) of the Fur Products Labeling Act.

B. Falsely or deceptively invoicing any fur product by :
1. Failing to furnish an invoice, as the term “invoice”
is defined in the Fur Products Labeling Act, showing in
words and figures plainly legible all the information

required to be disclosed by each of the subsections of
Section 5(b) (1) of the Fur Products Labeling Act.

2. Representing directly or by implication on an in-
voice that the fur contained in such fur product is natu-
ral, when such fur is pointed, bleached, dyed, tip-dyed,
or otherwise artificially colored.

It is further ordered, That Morris Bader & Sons, Corp., a
corporation, its successors and assigns, and its officers, and Leon-
ard Bader and George Bader, individually and as officers of said
corporation, and respondents’ representatives, agents and employ-
ees, directly or through any corporation, subsidiary, division, or
other device, do forthwith cease and desist from furnishing a
false guaranty that any fur product is not misbranded, falsely
invoiced or falsely advertised when the respondents have reason
to believe that such fur product may be introduced, sold, trans-
ported, or distributed in commerce.

It is further ordered, That respondents notify the Commission
at least 30 days prior to any proposed change in the corporate
respondent such as dissolution, assignment or sale resulting in the
emergence of a successor corporation, the creation or dissolution
of subsidiaries or any other change in the corporation which may
affect compliance obligations arising out of the order.

It is further ordered, That the respondent -corporation shall
forthwith distribute a copy of this order to each of its operating
divisions.

It is further ordered, That the individual respondents named
herein promptly notify the Commission of the discontinuance of
their present business or employment and of their affiliation with
a new business or employment. Such notice shall include respond-
ents’ current business address and a statement as to the nature of
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the business or employment in which they are engaged as well as
a description of their duties and responsibilities.

It is further ordered, That the respondents herein shall, within
sixty (60) days after service upon them of this order file with the
Commission a report in writing setting forth in detail the manner
and form in which they have complied with this order.

IN THE MATTER OF

M. KOWLOWITZ, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND FUR PRODUCTS LABELING ACTS
Docket C-2468. Complaint, Oct. 17, 1978—Decision, Oct. 17, 1973.
Consent order requiring a New York City retailer of fur products, among

other things to cease falsely invoicing and misbranding or mislabeling
its fur produects, and furnishing false guaranties.

Appearances

For the Commission : James Manos.
For the respondents: pro se.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act and the Fur Products Labeling Act, and by virtue of the
authority vested in it by said Acts, the Federal Trade Commis-
sion, having reason to believe that M. Kowlowitz, Inc., a corpora-
tion, and Benjamin Kowlowitz and Murray Kowlowitz, individ-
ually and as officers of said corporation, hereinafter referred to as
respondents, have violated the provisions of said Acts and the
rules and regulations promulgated under the Fur Products Label-
ing Act, and it appearing to the Commission that a proceeding by
it in respect thereof would be in the public interest, hereby issues
. its complaint stating its charges in that respect as follows:

PARAGRAPH 1. Respondent M. Kowlowitz, Inc., is a corporation
organized, existing and doing business under and by virtue of the
laws of the State of N.Y.

Respondents Benjamin Kowlowitz and Murray Kowlowitz are
officers of the corporate respondent. They formulate, direct and
control the policies, acts and practices of the corporate respondent
including those hereinafter set forth.

Respondents are manufacturers of fur products with their of-
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fice and principal place of business located at 333 7th Ave., New
York, N.Y. '

PAR. 2. Respondents are now and for some time last past have
been engaged in the introduction into commerce, and in the manu-
facture for introduction into commerce, and in the sale, advertis-
ing, and offering for sale in commerce, and in the transportation
and distribution in commerce, of fur products; and have manu-
factured for sale, sold, advertised, offered for sale, transported
and distributed fur products which have been made in whole or in
part of furs which have been shipped and received in commerce,
as the terms “commerce,” “fur” and “fur product” are defined in
the Fur Products Labeling Act.

PAR. 3. Certain of said fur products were misbranded in that
they were falsely and deceptively labeled to show that fur con-
tained therein was natural, when in fact such fur was pointed,
bleached, dyed, tip-dyed, or otherwise artificially colored, in viola-
tion of Section 4(1) of the Fur Products Labeling Act.

PAR. 4. Certain of said fur products were misbranded in that
they were not labeled as required under the provisions of Section
4(2) of the Fur Products Labeling Act and in the manner and
form prescribed by the rules and regulations promulgated there-
under.

Among such misbranded fur products, but not limited thereto,
were fur products with labels which failed to disclose that the fur
contained in the fur products was bleached, dyed, or otherwise
artificially colored, when such was the fact.

PAR. 5. Certain of said fur products were falsely and decep-
tively invoiced by the respondents in that they were not invoiced
as required by Section 5(b) (1) of the Fur Products Labeling Act
and the rules and regulations promulgated under such Act.

Among such falsely and deceptively invoiced fur products, but
not limited thereto, were fur products covered by invoices which
failed to disclose that the fur contained in the fur products was
bleached, dyed, or otherwise artificially colored, when such was
the fact.

PAR. 6. Certain of said fur products were falsely and decep-
tively invoiced in that certain of said fur products were invoiced
to show that the fur contained therein was natural when in fact
such fur was pointed, bleached, dyed, tip-dyed, or otherwise arti-
ficially colored, in violation of Section 5(b) (2) of the Fur Prod-
ucts Labeling Act.

Par. 7. Respondents furnished false guaranties under Section
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10 (b) of the Fur Products Labeling Act with respect to certain of
their fur products by falsely representing in writing that re-
spondents had a continuing guaranty on file with the Federal
Trade Commission when respondents in furnishing such guaran-
ties had reason to believe that the fur products so falsely guaran-
tied would be introduced, sold, transported and distributed in
commerce, in violation of Rule 48(c) of said rules and regulations
under the Fur Products Labeling Act and Section 10(b) of said
Act.

PAR. 8. The aforesaid acts and practices of respondents as
herein alleged, are in violation of the Fur Products Labeling Act
and the rules and regulations promulgated thereunder and consti-
tute unfair methods of competition and unfair and deceptive acts
and practices in commerce under the Federal Trade Commission
Act.

DECISION AND ORDER

The Federal Trade Commission having initiated an investiga-
tion of certain acts and practices of the respondents named in the
caption hereof, and the respondents having been furnished there-
after with a copy of a draft of complaint which the New York
Regional Office proposed to present to the Commission for its
consideration and which, if issued by the Commission, would
charge respondents with violation of the Federal Trade Commis-
sion Act and the Fur Products Labeling Act; and

The respondents and counsel for the Commission having there-
after executed an agreement containing a consent order, an ad-
mission by the respondents of all the jurisdictional facts set forth
in the aforesaid draft of complaint, a statement that the signing
of said agreement is for settlement purposes only and does not
constitute an admission by respondents that the law has been
violated as alleged in such complaint, and waivers and other
provisions as required by the Commission’s rules; and

The Commission having thereafter considered the matter and
" having determined that it has reason to believe that the respond-
ents have violated the said Acts, and that complaint should issue
stating its charges in that respect, and having thereupon acccepted
the executed consent agreement and placed such agreement on the
public records for a period of thirty (80) days, now in further
conformity with the procedure prescribed in Section 2.34(b) of
its rules, the Commission hereby issues its complaint, makes the
following jurisdictional findings, and enters the following order:
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1. Respondent M. Kowlowitz, Inc., is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of New York with its office and principal place of business
located at 333—T7th Avenue, New York, N.Y.

Respondents Benjamin Kowlowitz and Murray Kowlowitz are
officers of said corporation. They formulate, direct and control the
policies, acts and practices of said corporation and their address
is the same as that of said corporation.

2. The Federal Trade Commission has jurisdiction of the sub-
ject matter of this proceeding and of the respondents, and the
proceeding is in the public interest.

ORDER

It is ordered, That M. Kowlowitz, Inc., a corporation, its succes-
sors and assigns, and its officers, and Benjamin Kowlowitz and
Murray Kowlowitz, individually and as officers of said corpora-
tion, and respondents’ representatives, agents and employees, di-
rectly or through any corporation, subsidiary, division, or other
device, in connection with the introduction, or manufacture for
introduction, into commerce, or the sale, advertising or offering
for sale in commerce, or the transportation or distribution in
commerce, of any fur product; or in connection with the manu-
facture for sale, sale, advertising, offering for sale, transportation
or distribution, of any fur product which is made in whole or in
part of fur which has been shipped and received in commerce, as
the terms “commerce,” “fur” and “fur product” are defined in the
Fur Product Labeling Act, do forthwith cease and desist from:

A. Misbranding any fur product by :

1. Representing directly or by implication on a label
that the fur contained in such fur product is natural
when such fur is pointed, bleached, dyed, tip-dyed, or
otherwise artificially colored.

2. Failing to affix a label to such fur product showing
in words and in figures plainly legible all of the informa-
tion required to be disclosed by each of the subsections
of Section 4(2) of the Fur Products Labeling Act.

B. Falsely or deceptively invoicing any fur product by:

1. Failing to furnish an invoice, as the term “invoice”
is defined in the Fur Products Labeling Act, showing in
words and figures plainly legible all the information
required to be disclosed by each of the subsections of
Section 5(b) (1) of the Fur Products Labeling Act.
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2. Representing directly or by implication on an in-
voice that the fur contained in such fur product is natu-
ral, when such fur is pointed, bleached, dyed, tip-dyed,
or otherwise artificially colored.

It is further ordered, That M. Kowlowitz, Inec., a corporation,
its successors and assigns, and its officers, and ‘Benjamin Kowlow-
itz and Murray Kowlowitz, individually and as officers of said
corporation, and respondents’ representatives, agents and employ-
ees, directly or through any corporation, subsidiary, division, or
other device, do forthwith cease and desist from furnishing a
false guaranty that any fur product is not misbranded, falsely
~ invoiced or falsely advertised when the respondents have reason
to believe that such fur product may be introduced, sold, trans-
ported, or distributed in commerce.

It is further ordered, That respondents notify the Commission
at least 30 days prior to any proposed change in the corporate
respondent such as dissolution, assignment or sale resulting in the
emergence of a successor corporation, the ereation or dissolution
of subsidiaries or any other change in the corporation which may
affect compliance obligations arising out of the order.

It is further ordered, That the respondent corporation shall
forthwith distribute a copy of this order to each of its operating
divisions. »

It is further ordered, That the individual respondents named
herein promptly notify the Commission of the discontinuance of
their present business or employment and of their affiliation with
a new business or employment. Such notice shall include respond-
ents’ current business address and a statement as to the nature of
the business or employment in which they are engaged as well as
a description of their duties and responsibilities.

It is further ordered, That the respondents herein shall, within
sixty (60) days after service upon them of this order file with the
Commission a report in writing setting forth in detail the manner
and form in which they have complied with this order.

IN THE MATTER OF

ROBERT TRAGER, INC,, ET AL.
CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS

Docket C-2469. Complaint, Oct. 17, 1978—Decision, Oct. 17, 1973.
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Consent order requiring a New York City manufacturer of fur products,
among other things to cease falsely invoicing and misbranding or mis-
labeling its fur products. )

Appearances

For the Commission : James Manos.
For the respondent: pro se

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act and the Fur Products Labeling Act, and by virtue of the
authority vested in it by said Acts, the Federal Trade Commis-
sion, having reason to believe that Robert Trager, Inc., a corpora-
tion and Robert Trager, individually and as an officer of said
corporation, hereinafter referred to as respondents, have violated
the provisions of said Acts and the rules and regulations promul-
gated under the Fur Products Labeling Act, and it appearing to
the Commission that a proceeding by it in respect thereof would
be in the public interest, hereby issues its complaint stating its
charges in that respect as follows:

PARAGRAPH 1. Respondent Robert Trager, Inc., is a corporation
organized, existing and doing business under and by virtue of the
laws of the State of New York. '

Respondent Robert Trager is an officer of the corporate re-
spondent. He formulates, directs and controls the policies, acts
and practices of the corporate respondent including those herein-
after set forth.

Respondents are manufacturers of fur products with their of-
fice and principal place of business located at 352 Seventh Ave-
nue, New York, N.Y.

PAR. 2. Respondents are now and for some time last past have
been engaged in the introduction into commerce, and in the manu-
facture for introduction into commerce, and in the sale, advertis-
ing, and offering for sale in commerce, and in the transportation
and distribution in commerce, of fur products; and have manu-
factured for sale, sold, advertised, offered for sale, transported
and distributed fur products which have been made in whole or in
part of furs which have been shipped and received in commerce,
as the terms “commerce,” “fur” and “fur product” are defined in
the Fur Products Labeling Act.

PAR. 3. Certain of said fur products were misbranded in that
they were falsely and deceptively labeled to show that fur con-
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tained therein was natural, when in fact such fur was pointed,
bleached, dyed, tip-dyed, or otherwise artificially colored, in viola-
tion of Section 4 (1) of the Fur Products Labeling Act.

PAR. 4. Certain of said fur products were misbranded in that
they were not labeled as required under the provisions of Section
4(2) of the Fur Products Labeling Act and in the manner and
form prescribed by the rules and regulations promulgated there-
under. .

Among such misbranded fur products, but not limited thereto,
were fur products with labels which failed to disclose that the fur
contained in the fur products was bleached, dyed, or otherwise
artificially colored, when such was the fact.

PAR. 5. Certain of said fur products were falsely and decep-
tively invoiced by the respondents in that they were not invoiced
as required by Section 5(b) (1) of the Fur Products Labeling Act
and the rules and regulations promulgated under such Act.

Among such falsely and deceptively invoiced fur products, but
not limited thereto, were fur products covered by invoices which
failed to disclose that the fur contained in the fur products was
bleached, dyed, or otherwise artificially colored, when such was
the fact.

PAR. 6. Certain of said fur products were falsely and decep-
tively invoiced in that certain of said fur products were invoiced
to show that the fur contained therein was natural when in fact
such fur was pointed, bleached, dyed, tip-dyed, or otherwise arti-
ficially colored, in violation of Section 5(b) (2) of the Fur Prod-
ucts Labeling Act.

PAR. 7. The aforesaid acts and practices of respondents as
herein alleged, are in violation of the Fur Products Labeling Act .
and the rules and regulations promulgated thereunder and consti-
" tute unfair methods of competition and unfair and deceptive acts
and practices in commerce under the Federal Trade Commission
Act.

DECISION AND ORDER

‘The Federal Trade Commission having initiated an investiga-
tion of certain acts and practices of the respondents named in the
caption hereof, and the respondents having been furnished there-
after with a copy of a draft of complaint which the New York
Regional Office proposed to present to the Commission for its
consideration and which, if issued by the Commission, would
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charge respondents with violation of the Federal Trade Commis-
sion Act and the Fur Products Labeling Act; and

The respondents and counsel for the Commission having there-
after executed an agreement containing a consent order, an ad-
mission by the respondents of all the jurisdictional facts set forth
in the aforesaid draft of complaint, a statement that the signing
of said agreement is for settlement purposes only and does not
constitute an admission by respondents that the law has been
violated as alleged in such complaint, and waivers and other
provisions as required by the Commission’s rules; and

The Commission having thereafter considered the matter and
having determined that it has reason to believe that the respond-
ents have violated the said Acts, and that complaint should issue
stating its charges in that respect, and having thereupon accepted
the executed consent agreement and placed such agreement on the
public record for a period of thirty (30) days, now in further
conformity with the procedure prescribed in Section 2.34(b) of
its rules, the Commission hereby issues its complaint, makes the
following jurisdictional findings, and enters the following order:

1. Respondent Robert Trager, Inc., is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of New York with its office and principal place of business
located at 352 Seventh Avenue, New York, N.Y.

Respondent Robert Trager is an officer of said corporation. He
formulates, directs and controls the policies, acts and practices of
said corporation and his address is the same as that of said
corporation.

2. The Federal Trade Commission has jurisdiction of the sub-
ject matter of this proceeding and of the respondents, and the
proceeding is in the public interest.

ORDER

It is ordered, That Robert Trager, Inc., a corporation, its suc-
cessors and assigns, and its officers, and Robert Trager, individ-
ually and as an officer of said corporation, and respondents’ repre-
sentatives, agents and employees, directly or through any
corporation, subsidiary, division, or other device, in connection
with the introduction, or manufacture for introduction, into com-
merce, or the sale, advertising or offering for sale in commerce, or
the transportation or distribution in commerce, of any fur prod-
uct; or in connection with the manufacture for sale, sale, adver-
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tising, offering for sale, transportation or distribution, of any fur
~ product which is made in whole or in part of fur which has been
shipped and received in commerce, as the terms “commerce,”
“fur” and “fur product” are defined in the Fur Products Labeling
Act, do forthwith cease and desist from:

A. Misbranding any fur product by :

1. Representing directly or by implication on a label
that the fur contained in such fur product is natural
when such fur is pointed, bleached, dyed, tip-dyed, or
otherwise artificially colored.

2. Failing to affix a label to such fur product showing
in words and in figures plainly legible all of the informa-
tion required to be disclosed by each of the subsections
of Section 4(2) of the Fur Products Labeling Act.

B. Falsely or deceptively invoicing any fur product by :

1. Failing to furnish an invoice, as the term “invoice”
is defined in the Fur Products Labeling Act, showing in:
words and figures plainly legible all the information
required to be disclosed by each of the subsections of
Section 5(b) (1) of the Fur Products Labeling Act.

2. Representing directly or by implication on an in-
voice that the fur contained in such fur product is natu-
ral, when such fur is pointed, bleached, dyed, tip-dyed,
or otherwise artificially colored.

It is further ordered, That respondents notify the Commission
at least 30 days prior to any proposed change in the corporate
respondent such as dissolution, assignment or sale resulting in the
emergence of a successor corporation, the creation or dissolution
of subsidiaries or any other change in the corporation which may
affect compliance obligations arising out of the order.

It is further ordered, That the respondent corporation shall
forthwith distribute a copy of this order to each of its operating
divisions.

It is further ordered, That the individual respondent named
herein promptly notify the Commission of the discontinuance of
his present business or employment and of his affiliation with a
new business or employment. Such notice shall include respond-
ent’s current business address and a statement as to the nature of
the business or employment in which he is engaged as well as a
description of his duties and responsibilities.

It is further ordered, That the respondents herein shall, within
sixty (60) days after service upon them of this order file with the
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Commission a report in writing setting forth in detail the manner
and form in which they have complied with this order.

IN THE MATTER OF

STANDARD OIL COMPANY OF CALIFORNIA

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT
Docket C-2470. Complaint, Oct. 17, 1978—Decision, Oct. 17, 1973.

Consent order requiring a San Francisco, Calif., manufacturer of refined
petroleum products, among other things to cease entering into or en-
forcing agreements which induce or compel new car dealers to purchase
all or substantially all of their petroleum products from respondent or
prevents dealers from purchasing, handling, or selling petroleum products
distributed by sources other than respondent. Further, respondent must
renegotiate and amend all contracts between itself and its dealers so as
to conform with the order within ninety (90) days from the effective
date of the order:

Appearances

For the Commission : Ronald Dolan.

For the respondent: David McKean, Whitehead & Wilson,
Wash., D.C., and Wallace L. Kaapcke, James O'M. Tingle, John E. ;
Hartman of Pillsbury, Madision & Sutro, San Francisco, Cal.

COMPLAINT

The Federal Trade Commission, having reason to believe that
Standard Oil Company of California, hereinafter referred to as
“Standard,” has violated the provisions of Section 5 of the Fed-
eral Trade Commission Act, (15 U.S.C. § 45) and it appearing to
the Commission that a proceeding by it in respect thereof would
be in the public interest, hereby issues this complaint, and states
its charges as follows:

PARAGRAPH 1. Standard Oil Company of California is a corpo-
ration organized and existing under the laws of the State of
Delaware, with its principal office and principal place of business
at 225 Bush Street, San Francisco, Cal. ,

PAR. 2. During 1970, Standard had net sales of approximately
34.2 billion, ranking as the fifth largest petroleum company in the
United States. Standard’s net income for 1970 totaled approxi-
mately $455 million.

PAR. 3. Standard manufactures a variety of refined petroleum
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products and markets them in the United States to over 2,400
franchised new car dealers (hereinafter referred to as “dealers”)
under the trade names “Standard,” “Chevron,” “RPM,” “Zero-
lene,” “Dextron,” and “Parapet.” These dealers sell such petro-
leum products to the general public as part of new car prepara-
tion and warranty work, and in the course of general automotive
service and maintenance. ,

PAR. 4. Standard is engaged in “commerce’” within the meaning
of the Federal Trade Commission Act (15 U.S.C. § 44) in that it
manufactures, distributes and sells petroleum products and other
merchandise through service stations, franchised new car dealer-
ships, and other retail outlets located in various States of the
United States. ‘ v

PAR. 5. In the course and conduct of its business, Standard,
except to the extent limited by the acts, practices and methods of
competition hereinafter alleged, has been and is now in competi-
tion with other corporations, firms, partnerships and persons en-
gaged in the manufacture, processing, distribution, and sale of
lubricants and other refined petroleum products in commerce.

PAR. 6. Standard uses, and has used for some time, a credit
card system whereby a customer holding a credit card issued or
accepted by Standard can use the card to charge the purchase
price of refined petroleum products, other merchandise and serv-
ices from dealers from whom Standard has agreed to accept
such charges. Periodically, the invoices evidencing these credit
card transactions are remitted to Standard by participating deal-
ers, and Standard pays the full face value of the invoices to the
dealer. Standard assumes the responsibility and risk of collecting
all such charges from the cardholders. As of December 31, 1970,
Standard had 5,142,000 credit card accounts. During 1970, $975
million was charged on Standard’s credit card.

PAR. 7. During 1968, Standard expanded its credit card pro-
gram whereby it authorized dealers to accept, in addition to
Standard’s own credit card, BankAmericard, Master Charge, and
American Express credit cards (hereinafter referred to as

“Bank/Travel cards”) for credit purchases of merchandise and
services. Under this expanded program, the dealers periodically
remit to Standard all invoices representing credit card transac-
tions on the Bank/Travel cards and Standard pays the dealer the
full amount of the face value of the Bank/Travel card invoices,
thereby absorbing the discount charged pursuant to the Bank/
Travel card programs. The discounts charged by the issuers of
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the Bank/Travel cards range from 214 percent to 5 percent of
the face value of the invoices.

PAR. 8. Beginning on or about July 1, 1971, Standard modified
the terms of its credit card program. It now imposes no service
charge as long as the dealer’s average monthly dollar volume of
purchases of Standard products over the preceding three months
equals or exceeds one-third of the dollar value of the credit
charges on the Bank/Travel cards, cards of other oil companies,
and Standard’s card for which the dealer seeks reimbursement in
any given month. To the extent that the monthly amount of credit
charges exceeds three times the aforesaid average monthly

“amount of purchases from Standard, Standard imposes a service
charge of 3 percent of the face value of the invoices representing
such credit charges. , '

PAR. 9. The aforesaid acts, practices and methods of Standard
have induced, and do now induce, a substantial number of dealers
who were or could be customers of those of Standard’s competi-
tors who do not have a credit card program of their own, or
cannot economically initiate such a program, or both, to discon-
tinue or to refrain from purchasing said competitors’ petroleum
products, and to handle, stock and dispense Standard’s petroleum
products exclusively or preferentially. The tendency and effect of
said acts, practices and methods, are, and have been to hinder,
hamper and restrain competing manufacturers in disposing of
their petroleum products to dealers, and to lessen, eliminate, re-
strain, hamper and suppress competition in the sale of petroleum
products for motor vehicles in ‘California, Washington, Oregon,
and other Western States.

PAR. 10. The aforesaid acts and practices of Standard, as
herein alleged, constitute unfair methods of competition and un-
fair acts or practices in commerce in violation of Section 5 of the
Federal Trade Commission Act.

DECISION AND ORDER

The Commission having heretofore determined to issue its com-
plaint charging the respondent named in the caption hereto with
violation of the Federal Trade Commission Act, and the respond-
ent having been served with notice of said determination and
with a copy of the complaint the Commission intended to issue,
together with a proposed form of order; and

The respondent and counsel for the Commission having there-
after executed an agreement containing a consent order, an ad-
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mission by the respondent of all the jurisdictional facts set.forth
in the complaint to issue herein, a statement that the signing of
said agreement is for settlement purposes only and does not
constitute an admission by respondent that the law has been
violated as alleged in such complaint, and waivers and other
provisions as required by the Commission’s rules; and

The Commission having considered the agreement and having
provisionally accepted same, and the agreement containing con-
sent order having thereupon been placed on the public record for
a period of thirty (30) days, now in further conformity with the
procedure prescribed in Section 2.34(b) of its rules, the Commis-
sion hereby issues its complaint in the form contemplated by said
agreement, makes the following jurisdictional findings, and enters
the following order:

1. Respondent Standard Oil Company of California is a corpo-
ration organized, existing and doing business under and by virtue
of the laws of the State of Delaware, with its office and principal
place of business located at 225 Bush Street, city of San Fran-
cisco, State of California.

2. The Federal Trade Commission has jurisdiction of the sub-
ject matter of this proceeding and of the respondent, and the
proceeding is in the public interest.

ORDER

I

For purposes of this order, the following definitions shall ap-
ply:

“Petroleum products” shall mean motor oils, greases and
automatic transmission fluid.

“Dealer” shall mean a new passenger automobile dealer
dealing in the sale and in the service, repair or maintenance
of new passenger automobiles other than through a branded
service station or other outlet primarily engaged in selling
gasoline at retail to the general motoring public under one of
respondent’s trademarks. For purposes of subparagraphs
(b) and (c) of Paragraph II and Paragraphs III and IV of
this order “dealer” shall be limited to such dealers located in
Alaska, Arizona, California, Hawaii, Nevada, Oregon, Wash-
ington, and in any of the following counties of Idaho, i.e.,
Boundary, Bonner, Kootenai, Shoshone, Benewah, Latah,
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Clearwater, Nez Perce, Lewis, Idaho, Adams, Washington,
Payette, Gem, Canyon, Valley, Ada and Boise.

“Agreement” shall mean agreement, contract or under-
standing, written or oral, express or implied, formal or infor-
mal.

II.

It is ordered, That respondent, Standard Oil Company of Cali-
fornia, a corporation, its successors and assigns, and respondent’s
officers, agents, representatives and employees directly or through
any corporation, subsidiary, division, or other device, in or in
connection with the merchandising, offering for sale and sale or
distribution of petroleum products in commerce, as “‘commerce” is
defined in the Federal Trade Commission Act, shall not:

(a) Enter into or enforce any agreement with any dealer
or induce or compel or attempt to induce or compel, by any
means whatever, any dealer to enter into any agreement
which requires such dealer to purchase all or substantially all
of its requirements of petroleum products from respondent,
or which prevents such dealer from purchasing, handling or
selling petroleum products distributed by sources other than
respondent. :

- (b) Enter into, renew or initiate an offer to enter into or
renew any agreement with a dealer to accept credit charges
on credit cards issued by respondent or any other company
for a term of less than one (1) year; Provided, however,
Such agreement may provide for termination by respondent
prior to the expiration of such term upon written notice but
only for good cause and shall provide for termination by a
dealer prior to the expiration of such term for any reason
upon written notice. Good cause shall mean a material breach
of any of the provisions of such agreement or of any instruc-
tions or regulations periodically published in connection there-
with: Provided, That good cause shall not include any fail-
ure by dealer to purchase, stock or sell respondent’s
petroleum products and shall not include dealer’s purchase,
handling or sale of petroleum products distributed by sources
other than respondent.

(¢) During the term of any agreement referred to in
subparagraph (b) hereof, threaten to terminate or to not
renew any such agreement except for good cause as defined
in subparagraph (b) hereof ; Provided, That in the absence of
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such threats nothing herein shall prevent respondent from
declining to renew such agreement for any reason.

IIIL.

It is further ordered, That within ninety (90) days from the
effective date of this order, respondent shall renegotiate and
amend all agreements between respondent and its dealers so as to
conform to the provisions of this order; Provided, That if any
dealer shall refuse to enter into an amended agreement required
by this order, any existing agreement may continue in effect for
the remainder of its term except that respondent may not termi-
nate such agreement during its term except for good cause as
defined in Paragraph II(b) herein.

Iv.

It is further ordered, That within thirty (80) days of the date
of service of this order, there shall be delivered to each dealer
purchasing petroleum products from respondent a letter on the
stationery of respondent, signed by a duly authorized officer
thereof and in the form and language of Exhibit A attached
hereto. Respondent shall supply a copy of such letter to its sales-
men engaged in selling petroleum products to any such dealer.

V.

It is further ordered, That respondent shall forthwith distrib-
ute a copy of this order to each of its operating divisions.

VI.

It is further ordered, That respondent notify the Commission
at least thirty (80) days prior to any proposed change in re-
spondent such as dissolution, assignment, or sale resulting in the
emergence of a successor corporation, the creation or dissolution
of subsidiaries or any other change in the corporation which may
affect compliance obligations arising out of the order.

VII.

It is further ordered, That respondent shall, within ninety (90)
days after service upon it of this order, file with the Commission
a report in writing, setting forth in detail the manner and form
in which it has complied with this order. This order shall remain
in effect for ten (10) years from its effective date.
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EXHIBIT A
NOTICE TO DEALERS
(On letterhead of Standard Oil Company of California)
Dear Customers:

The Federal Trade Commission has recently entered a consent order
against Standard Oil Company of California relating to Standard’s accept-
ance of credit card delivery tickets. The Order does not, however, constitute
an admission by the company that the matters questioned by the Commis-
sion were unlawful.

The Order requires Standard to notify you that if you participate, either
now or in the future, in Standard’s credit card arrangements, whereby you
accept designated credit cards for credit purchases of various products and
services, you may not be required by Standard to purchase all or substan-
tially all of your requirements of motor oils, greases and automatic trans-
mission fluid (herein referred to as “petroleum products”) from Standard
nor may you be prevented from handling or purchasing petroleum products
from other companies. In so notifying you, Standard reaffirms its long-

- standing policy that its customers are not required to handle our produects
exclusively and are free to handle the products of other suppliers.

In addition, this. order requires Standard to change its credit card plans
and agreements so that they will have terms of not less than one (1) year
and cannot be terminated by Standard during the year because of a failure
by you to purchase petroleum products from Standard or because you may
purchase petroleum products from other companies. Such plans or agree-
ments may, however, be terminated during the year by Standard for other
good reasons and may be terminated by you at any time upon written notice.

Sincerely,

IN THE MATTER OF
UNION OIL COMPANY OF CALIFORNIA

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT
Docket C-2471. Complaint, Oct. 17, 1978—Decision, Oct. 17, 1973.

Consent order requiring a Los Angeles, Calif., manufacturer of refined
petroleum products, among other things to cease entering into or en-
forcing agreements which induce or compel new car dealers to purchase
all or substantially all of their petroleum products from respondent or
prevents said dealers from purchasing, handling, or selling petroleum
products distributed by sources other than respondent. Further, re-
spondent must renegotiate and amend all contracts with its dealers so
as to conform with the order within ninety (90) days from the effective
date of the order.

Appearances
For the Commission : Ronald Dolan.



UNIUN ULL CU, UF CALLY, BoY

858 Complaint

For the respondent: Douglas C. Cregg, General Counsel, Los
Angeles, Calif. :
COMPLAINT

The Federal Trade Commission, having reason to believe that
Union Oil Company of California has violated the provisions of
Section 5 of the Federal Trade Commission Act (15 U.S.C. §45)
and it appearing to the Commission that a proceeding by it in
respect thereof would be in the public interest, hereby issues this
complaint and states its charges as follows:

PARAGRAPH 1. Respondent Union Oil Company of California,
hereinafter referred to as ‘“Union,” is a corporation organized
and existing under the laws of the State of California, with its
principal office and place of business at 461 South Boylston
Street, Los Angeles, Cal.

PaR. 2. Union’s net sales during 1970 totaled about $1.8 billion,
its net income totaled about $114 million, and it ranked as the
fifteenth largest oil company in the United States.

PAR. 3. Union manufactures a variety of refined petroleum
products and markets them in the United States to over 8,000
franchised new car dealers (hereinafter referred to as “dealers”)
under the trade name ‘“Union,” “Triton,” and ‘“Royal.” These
dealers sell such petroleum products to the general public as part
of new car preparation and warranty work, and in the course of
general automotive service and maintenance.

PAR. 4. Union is engaged in “commerce” within the meaning of
the Federal Trade Commission Act (15 U.S.C. §44) in that it
manufactures, distributes and sells petroleum products and other
merchandise through service stations, franchised new car dealer-
ships, and other retail outlets located in various States of the
United States. :

PAR. 5. In the course and conduct of its business, Union, except
to the extent limited by the acts, practices and methods of compe-
tition hereinafter alleged, has been and is now in competition
with other corporations, firms, partnerships and persons engaged
in the manufacture, processing, distribution, and sale of lubri-
cants and other refined petroleum products in commerce.

PaARr. 6. Union uses, and has used for some time, a credit card
system whereby a customer holding a credit card issued by Union
can use the card to charge the purchase price of refined petroleum
products, other merchandise and services from dealers from
whom Union has agreed to accept such charges. Periodically, the
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delivery tickets evidencing these credit card transactions are re-
mitted to Union by participating dealers, and Union pays the full
face value of the delivery tickets to the dealer. Union assumes the
responsibility and risk of collecting all such charges from its
cardholders. As of December 31, 1970, Union had over 4,884,000
cardholders. During 1970, approximately $552.6 million was
charged on Union’s credit card.

PaRr. 7. In connection with this credit card program, for a
period of time ending approximately September 1969, Union used
a form of agreement with its dealers in which it agreed to pur-
chase from the dealer all valid delivery tickets for merchandise
and services covering credit sales to holders of Union credit cards
and other credit cards accepted by Union subject to the terms and
provisions of the applicable New Car Dealer Credit Card Instruc-
tions. The dealer agreed to purchase and receive from Union,
advertise for sale and sell, not less than sixty percent (60%). of
all motor oils and greases required by the dealer for sale to his
customers whose passenger vehicles were serviced or repaired in
the dealer’s garage or automotive service or repair department.

PARr. 8. During or after September 1969, Union discontinued
the use of the aforesaid form of agreement, and began to use and
continues to use a New Car Dealer Credit Card Agreement which
requires the dealer to follow the instructions and policies set forth
in the credit card guide prepared for dealers. These instructions
provide that only authorized petroleum products marketed by
Union can be sold on Union’s credit card or other accepted credit
cards.

PAR. 9. During 1969, Union expanded the credit card program
in ity western region whereby it authorized dealers to accept, in
addition to Union’s own credit card, BankAmericard and Master
Charge credit cards (hereinafter referred to as “Bank cards”)
for credit purchases of merchandise and services. Under this
expanded program, the dealers periodically remit to Union all
delivery tickets representing credit card transactions on the Bank
cards and Union pays the dealer the full amount of the face value
of the Bank card delivery tickets, thereby absorbing the discount
charged pursuant to the Bank card programs. The discounts
charged by the issuers of the Bank cards range from 214 percent
to 3 percent of the face value of the delivery tickets.

PAR. 10. The aforesaid acts, practices and methods of Union
have induced, and do now induce, a substantial number of dealers
who were or could be customers of those of Union’s competitors
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who do not have a credit card program, or cannot economically
initiate such a program, or both, to discontinue or to refrain from
purchasing said competitors’ petroleum products, and to handle,
stock and dispense Union’s petroleum products exclusively or
preferentially. The tendency and effect of said acts, practices and
methods are, and have been to hinder, hamper and restrain said
competing manufacturers in selling their petroleum products to
dealers, and to lessen, eliminate, restrain, hamper and suppress
competition in the sale of petroleum products for motor vehicles
in California, Washington, Oregon, and other Western States.

PAR. 11. The aforesaid acts and practices of Union, as herein
alleged, constitute unfair methods of competition and unfair acts
or practices in commerce, in violation of Section 5 of the Federal
Trade Commission Act.

DECISION AND ORDER

The Commission having heretofore determined to issue its com-
plaint charging the respondent named in the caption hereto with
violation of the Federal Trade Commission Act, and the respond-
ent having been served with notice of said determination' and
with a copy of the complaint the Commission intended to issue,
together with a proposed form of order; and

The respondent and counsel for the Commission having there-
after executed an agreement containing a consent order, an ad-
mission by the respondent of all the jurisdictional facts set forth
in the complaint to issue herein, a statement that the signing of
said agreement is for settlement purposes only and does not
constitute an admission by respondent that the law has been
violated as alleged in such complaint, and waivers and other
provisions as required by the Commission’s rules; and :

The Commission having considered the agreement and having
provisionally accepted same, and the agreement containing con-
sent order having thereupon been placed on the public record for
a period of thirty (30) days, now in further conformity with the
procedure prescribed in Section 2.34(b) of its rules, the Commis-
sion hereby issues its complaint in the form contemplated by said
agreement, makes the following jurisdictional findings, and enters
the following order:

1. Respondent Union Oil Company of California is a corpora-
tion organized, existing and doing business under and by virtue of
the laws of the State of California, with its office and principal
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place of business located at 461 South Boylston Street, city of Los
Angeles, State of California.

2. The Federal Trade Commission has jurisdiction of the sub-
ject matter of this proceeding and of the respondent, and the
proceeding is in the public interest.

ORDER
L

For purposes of this order, the following definitions shall ap-
ply: ) ‘

“Petroleum products” shall mean motor oils, greases and
automatic transmission fluid.

“Dealer” shall mean an automobile dealer dealing in the
sale, and in the service, repair or maintenance of new passen-
ger automobiles other than through a branded service station
or other outlet primarily engaged in selling gasoline at retail
to the general motoring public under one of respondent’s
trademarks.

“Agreement” shall mean agreement, contract or under-
standing, written or oral, express or implied, formal or infor-
mal.

II.

It is ordered, That respondent, Union Oil Company of Califor-
nia, a corporation, its successors and assigns, and respondent’s
officers, agents, representatives and employees directly or through
any corporation, subsidiary, division, or other device, in or in
connection with the merchandising, offering for sale and sale or
distribution of petroleum products in commerce, as “commerce” is
defined in the Federal Trade Commission Act, shall not:

(a) Enter into or enforce any agreement with any dealer
or induce or compel or attempt to induce or compel, by any
means whatever, any dealer to enter into any agreement
which requires such dealer to purchase all or substantially all
of its requirements of petroleum products from respondent,
or which prevents such dealer from purchasing, handling or
selling petroleum products distributed by sources other than
respondent. ‘

(b) In the States of Alaska, Arizona, California, Hawaii,
Nevada, Oregon, Washington and Idaho, enter into, renew or
initiate an offer to enter into or renew any agreement with a
dealer to accept credit charges on credit cards issued by
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respondent or any other company for a term of less than one
(1) year; Provided, however, such agreement may provide
for termination by respondent prior to the expiration of such
term upon written notice but only for good cause and shall
provide for termination by a dealer prior to the expiration of
such term for any reason upon written notice. ‘Good cause
shall be a material breach of any of the provisions of such
agreement or instructions or regulations periodically pub-
lished in connection therewith; Provided, That it shall not
include any failure by dealer to purchase, stock or sell re-
spondent’s petroleum products and shall not include dealer’s
purchase, handling or sale of petroleum products distributed
by sources other than respondent.

(¢) During the term of any agreement referred to in
subparagraph (b) hereof, threaten to terminate or to not
renew any such agreement except for good cause as defined
in subparagraph (b) hereof; Provided, That in the absence
of such threats, nothing herein shall prevent respondent
from declining to renew such agreement for any reason.

IIL.

It is further ordered, That within ninety (90) days from the
effective date of this order, all agreements between respondent
and dealers shall be renegotiated and amended so as to conform
with the provisions of this order.

Iv.

It is further ordered, That within thirty (30) days of the date
of service of this order, respondent shall deliver a letter on re-
spondent’s stationery, signed by a duly authorized officer of re-
spondent and in- the form and language of Exhibit A attached
hereto, to each dealer purchasing petroleum products from re-
spondent which is located in the states designated in Paragraph
II(b) hereof. Respondent shall supply a copy of such letters to its
salesmen engaged in selling petroleum products to any such
dealer.

V.

It is further ordered, That respondent shall forthwith distrib-
ute a copy of this order to each of its operating divisions.
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VI.

It is further ordered, That respondent notify the Commission
at least thirty (30) days prior to any proposed change in re-
spondent such as dissolution, assignment, or sale resulting in the
emergence of a successor corporation, the creation or dissolution
of subsidiaries or any other change in the corporation which may
affect compliance obligations arising out of the order.

VII.

It is further ordered, That respondent shall, within ninety (90)
days after service upon it of this order, file with the Commission
a report in writing, setting forth in detail the manner and form
in which it has complied with this order. This order shall remain
in effect for ten (10) years from its effective date.

EXHIBIT A
NOTICE TO DEALERS AFFECTED BY ORDER
(On letterhead of Union Oil Company of California):
Dear Customers: :

The Federal Trade Commission has recently entered a consent order
against Union Oil Company of California relating to Union’s New Car
Dealer Credit Card Agreements. The Order does not, however, constitute
an admission by the company that the matters questioned by the Commis-
sion were unlawful.

The Order requires Union to notify you that if you participate, either
now or in the future, in Union’s credit card arrangements, whereby you
accept designated credit cards for credit purchases of various products and
services, you may not be required by Union to purchase all or substantially
all of your requirements of motor oils, greases and automatic transmission
fluid (herein referred to as “petroleum products”) from Union nor may
you be prevented from handling or purchasing petroleum products from
other companies. In so notifying you, Union reaffirms its long-standing
policy that its customers are not required to handle our products exclusively
and are free to handle the products of other suppliers.

In addition, the Order requires Union to change its New Car Dealer Credit
Card Agreements so that they will have terms of one (1) year and cannot
be cancelled by Union during the year because of a failure by you to pur-
chase petroleum products from Union or because you may purchase petroleum °
products from other companies. Such Agreements may, however, be can-
celled during the year by Union for other good reasons and may be can-
celled by you at any time upon written notice.

Sincerely,
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IN THE MATTER OF

ITT CONTINENTAL BAKING COMPANY, INC., ET AL.

ORDER, OPIONS, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
SECTIONS 5 AND 12 OF THE FEDERAL TRADE COMMISSION ACT

Dockets 8860. Complaint, August 24, 1971—Order & Opinion, Oct. 19, 1973.

Order requiring a Rye, New York, manufacturer, seller, and distributor of
bakery products, “Wonder Bread” and “Hostess” snack cakes, and its
advertising agency, among other things to cease misrepresenting the
nutritional content, efficacy or functional value of its products.

Appearances

For the Commission: Thomas J. Donegan, Lynne C. MecCoy,
William S. Busker and David O. Bickart.

For the respondents: Gordon A. Thomas and Alan C. Davis,
Rye, N.Y. and Covington & Burling, Wash., D.C. for ITT Conti-
nental Baking Company, Inc.; Cahill, Gordon, Sonnett, Reindel &
Ohl, Wash., D.C. and Elhanan C. Stone, New York, N.Y. for Ted
Bates & Company, Inc.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act, and by virtue of the authority vested in it by said Act, the
Federal Trade ‘Commission, having reason to believe that ITT
Continental Baking Company, Inc., a corporation, and Ted Bates
& Company, Inc., a corporation, hereinafter referred to as re-
spondents, have violated the provisions of said Act, and it appear-
ing to the Commission that a proceeding by it in respect thereof
would be in the public interest, hereby issues its complaint stating
its charges in that respect as follows: - , .

PARAGRAPH 1. Respondent ITT Continental Baking Company,
Inec., is a corporation organized, existing and doing business under
and by virtue of the laws of the State of Delaware, with its office
and principal place of business located at Halstead Avenue, Rye,
N.Y.

PAR. 2. Respondent Ted Bates & Company, Inec., is a corpora-
tion organized, existing and doing business under and by virtue of
the laws of the State of New York, with its principal office and
place of business located at 666 Fifth Avenue, New York, N.Y.

PAR. 3. Respondent ITT Continental Baking Company, Inc., is
now, and for some time last past has been, engaged in the manu-
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facture, sale and distribution of certain bakery products desig-
nated “Wonder Bread,” and ‘“Hostess” snack cakes which come
within the classification of “food,” as said term is defined in the
Federal Trade Commission Act.

PAR. 4. Respondent Ted Bates & Company, Inc., is now, and for
some time last past has been, an advertising agency of ITT
Continental Baking Company, Inc., and now and for some time
last past, has prepared and placed for publication and has caused
the dissemination of advertising material, including but not lim-
ited to the advertising referred to herein, to promote the sale of
the bakery products of ITT Continental Baking Company, Inc.,
“Wonder Bread,” and “Hostess” snack cakes, which come within
the classification of “food,” as said term is defined in the Federal
Trade Commission Act.

PaAR. 5. In the course and conduct of its aforesaid business
~ respondent ITT Continental Baking Company, Inc., causes the
said bakery products, when sold, to be transported from its places
of business located in various States of the United States to
‘purchasers thereof located in various other States of the United
States and in the District of Columbia. Respondent ITT Continen-
tal Baking Company, Inc., maintains, and at all times mentioned
herein has maintained, a substantial course of trade in said prod-
uct in commerce as ‘“‘commerce” is defined in the Federal Trade
Commission Act. The volume of business in such commerce has
been and is substantial.

PAR. 6. In the course and conduct of their said businesses,
respondents ITT Continental Baking Company, Inc., and Ted
Bates & Company, Inc., have disseminated, and caused the dis-
semination of, certain advertisements concerning the said bakery
products by the United States mails and by various means in
commerce, as ‘commerce” is defined in the Federal Trade Com-
mission Act, including but not limited to, advertisements inserted
in magazines and newspapers, and by means of television and
radio broadcasts transmitted by television and radio stations lo-
cated in various States of the United States, and in the District of
Columbia, having sufficient power to carry such broadcasts across
state lines, for the purpose of inducing and which were likely to
induce, directly or indirectly, the purchase of said products, and
have disseminated, and caused the dissemination of, advertise-
ments concerning said bakery products by various means, includ-
ing but not limited to the aforesaid media, for the purpose of
inducing and which were likely to induce, directly or indirectly,
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the purchase of said bakery products in commerce, as “commerce”
is defined in the Federal Trade Commission Act.
PAR. 7. Typical of the statements and representations in said
advertisements, disseminated as aforesaid, but not all inclusive
thereof, are the following:

a) Four television commercials ask children how big they want to be
and then through time sequence photography depict a child dramatically
growing taller and larger. These commercials open showing a young child
with “HOW BIG DO YOU WANT TO BE?” overprinted. The announcer
says “Wonder asks, how big do you want to be?” Various children answer
as they are photographed, “Big enough so that the barber won’t have to
cut my hair in a baby’s chair,” “Big enough to be a cheerleader,” “Big
enough to sink a basket,” “Big enough to touch the ceiling by myself,”
“Big enough to dance with my girlfriend,” “Big enough to go surfing,” “Big
enough to wear my daddy’s shoes,” “Big enough to see the parade,” “Big
enough to ride a two-wheeler,” “about ten times bigger than my sister,”
“Big enough to reach things without a chair,” and “Bigger than George,
he’s my dog.” After the children have told how big they want to be the
announcer states, “He’ll never need Wonder Bread more than right now,
because the time to grow bigger and stronger is during the Wonder Years—
ages one through twelve—the years when your child grows to ninety per-
cent of his adult height.” During this audio message the child is pictured
growing rapidly, apparently from a very young child to a twelve year old
in physical stature. Then the audio portion continues “How can you help?
By serving nutritious Wonder Enriched Bread. Wonder helps build strong
bodies twelve ways. Each delicious slice of Wonder Bread supplies protein
for muscle, minerals for strong bones and teeth, carbohydrates for energy,
vitamins for nerves. All vital elements for growing minds and bodies.”
During this message a second segment of the child’s growth sequence is
shown. The commercial ends with parents serving their child Wonder Bread
and the audio stating “During the Wonder Years—the growth years—help
your child grow bigger and stronger. Serve Wonder Bread. Wonder helps
build strong bodies twelve ways.”

(b) Four thirty second versions of the television commercials
described in subparagraph (a) above show only one growth se-
quence. Two of these commercials have the following audio:

Wonder asks how big do you want to be? Big enough to sink a basket.
Bigger than George. He’s my dog. And the time to grow bigger and stronger
is during the Wonder Years—ages one through twelve—when your child
grows to ninety percent of his adult height. How can you help? By serving
nutritious Wonder Bread. Each delicious slice supplies protein, minerals
carbohydrates and vitamins, so during the Wonder Years help your child
grow bigger and stronger serve Wonder Bread. Wonder helps build strong
bodies twelve ways.”

The audio portion of the other two of these commercials is:
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Wonder asks how big do you want to be? Big enough to see the parade.
Big enough to ride a two-wheeler. Big enough to dance with my girlfriend.
Big enough to go surfing. And you can help them grow bigger and stronger
with Wonder Enriched Bread. Wonder supplies needed vitamins and min-
erals to help your child get bigger and stronger. During the years one
through twelve when he grows to ninety percent of his adult height. De-
licious Wonder Bread. Wonder helps build strong bodies twelve ways.

(c) Three thirty second television commercials open with
scenes of children playing as the announcer states, “these are the
- Wonder Years—ages one through twelve—when your child ac-
tually grows to ninety percent of his adult height.” As the an-
nouncer explains that “each slice of Wonder Bread supplies pro-
tein for muscle, minerals for strong bones and teeth,
carbohydrates for energy, vitamins for nerves, all vital elements
for growing minds and bodies,” a child is shown eating Wonder
Bread with an insert overprinted showing a child in four different.
stages of growth underneath the printed words ‘“protein,” “min-
erals,” “carbohydrates,” and “vitamins,” respectively. The com-
mercials end with the announcer imploring “To help make the
most of these Wonder Years, serve Wonder Bread. Wonder helps
build strong bodies twelve ways.” '

(d) A number of television commercials broadcast on the pro-
gram ‘“Bozo Circus” on Channel 9 in Chicago, Ill., representative
of which is the following audio portion of one of these commer-
cials:

UNCLE NED: Say, how many of you would like to grow up to be as big
as an elephant? That’s pretty big, isn’t it? And, of course, no one really
wants to be quite that big. But you are going to do a lot of growing in the
next few years, and it is fun thinking about how big you’ll be. You know,
one thing that’s so important to your growing is the kind of food you eat.
You need to eat the right kinds of food. Yes * * * foods that are good for
you, like Wonder Enriched Bread. Because Wonder is baked with vitamins
and other good things that help you grow up big and strong and have energy
for worktime and playtime fun. And you know what fun Wonder is to
eat. Yes, just look at this delicious Wonder Bread sandwich * * * so tender
and light, just the way you like it. You can enjoy Wonder so many times
during the day: for your sandwiches at lunch, after-school snacks * * *
perhaps with your evening meal, too. So Mom, when your kids tell you
how big they want to be—remember, they’ll never need Wonder more than
right now. Wonder helps build strong bodies 12 ways!

(e) Numerous television commercials broadcast on the network
television program “Captain Kangaroo,” representative of which
is the following audio portion of one of them:
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Captain Kangaroo: Mr. Moose, I have an interesting question for you. If

you could be as big as you wanted to be * * * how big would you want to be? -
Mr. Moose: Gee * * * as big * * * as big as big * * * I know! As big as

a tree! Than I could see everything around me for miles and miles.

Captain Kangaroo: Wouldn’t that be fun, Mr. Moose!
Mr. Moose: Yes! Do you think eating Wonder Bread would get me that big?

Captain Kangaroo: Well * * * not quite as big as a tree * * * but Wonder
does help boys and girls grow up big and strong, and give them energy for
work and play. Each slice of Wonder is baked with vitamins and other
good things that help you grow.

Mr. Moose: And Wonder tastes so good, too.

Captain Kangaroo: It does indeed—it’s so light and tender and white, baked
soft just the way you like it best. Great for lunchtime sandwices * * * and
anytime snacks. Yowll want to enjoy Wonder Enriched Bread soon. Mother,
please look for the red, yellow, and blue balloons printed on every wrapper.
Remember, Wonder helps build strong trees—uh, bodies! 12 ways!

(f) Numerous radio commercials. Representative of the copy of
these commercials is the following transeript of one of them:

It’s here! The nation’s most famous bread is now on the shelves of your
grocery store. Wonder Bread has been a household favorite in thousands
of homes all over the country. Now .you can discover for yourself why so
many people have preferred Wonder Enriched Bread for so long.

Famous for its flavor. Wonder is also famous for helping build strong
bodies 12 ways. Wonder’s great 12-way nutrition helps make the most of
your child’s “Wonder Years.” These are the growth years * * * the formative
years from one through twelve when children actually grow to 90% of
their adult height. To help make the most of these “Wonder Years” serve
Wonder Enriched Bread. Each slice of Wonder Bread supplies vital growth
elements * * * protein, minerals, carbohydrates and vitamins. Children
just love Wonder’s soft, light texture—so delicious for sandwiches, so per-
fect for toast. So make the most of your Children’s “Wonder Years”; serve
Wonder Enriched Bread. It’s the bread famous for helping build strong
bodies 12 ways.

(g) Advertisements appearing in national magazines picture
children at play with the following copy overprinted:

Make the most of their “Wonder Years.” You can do the most for your
children’s growth during their “Wonder Years’—ages one through twelve.
These are the years when your children actually grow to 90% of their adult
height. Each slice of Wonder Bread during the “Wonder Years” give chil-
dren protein for muscle, minerals for strong bones, carbohydrates for energy,
vitamins for nerves * * * all vital elements for growing minds and bodies.
Helps build strong bodies 12 ways!

(h) Advertisements appearing in newspapers and national
magazines picture children and use the following copy:

“Big enough to make the team. That’s how big I want to be.” He'll never
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need Wonder Bread more than right now. The time to grow bigger and
stronger is during the “Wonder Years”—ages one through twelve—when
a child reaches 90% of his adult height. So help your child by serving
Wonder Enriched Bread. Each slice supplies vitamins, minerals, carbohy-
drates and protein. Delicious Wonder Bread! Helps build strong bodies
twelve ways!

(i) Advertisements appearing in newspapers picture children
at play and use the following copy :
Make the most of their “Wonder Years.” The “Wonder Years,”' one through
twelve, are the formative years when you can do the most for your child’s
growth. During these years your children develop in many ways—actually
grow 909% of their adult height. Every delicious slice of Wonder Bread is
carefully enriched with foods for growing bodies and minds. The “Wonder
Years” come only once. Make the most of them. Serve your children
nutritious Wonder Bread. Helps build strong bodies 12 ways!

PAR. 8. Through the use of said advertisements and other simi-
lar thereto not specifically set out herein, disseminated as afore-
said, respondents have represented and are now representing,
directly and by implication, that: o

a) Said Wonder Bread is an outstanding source of nutrients,
distinct from other enriched breads.

b) Consuming said Wonder Bread in the customary manner
that bread is used in the diet will provide a child age one to
twelve with all the nutrients, in recommended quantities, that are
essential to healthy growth and development.

¢) Parents can rely on Wonder Bread to provide their children
with all nutrients that are essential to healthy growth and devel-
opment.

d) The optimum contribution a parent can make to his child’s
nutrition during the formative years of growth is to assure that
the child consumes Wonder Bread regularly.

e) The protein supplied by said Wonder Bread is complete
protein of high nutritional quality necessary to assure maximum
growth and development.

PAR. 9. In truth and in fact :

a) Said Wonder Bread is not an outstanding source of nu-
trients, distinet from other enriched breads. Said Wonder Bread
is a sbandardized enriched bread. All enriched breads are required
by law to contain minimum levels of certain nutrients. The
amount and kind of nutrients contained in said Wonder Bread is
the same as that contained in most other enriched breads. Said
Wonder Bread does not contain the maximum amounts of nu-
trients permitted by law, as promulgated in Standards of Food
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Identity of the Food and Drug Administration. Said Wonder
Bread contains only 88 percent of the maximum calcium permit-
ted, 57 percent of the maximum riboflavin permitted, 72 percent
of the maximum niacin permitted, 76 percent of the maximum
iron permitted and 83 percent of the maximum thiamine permit-
ted.

b) Consuming said Wonder Bread in the customary manner
that bread is used in the diet will not provide a child age one to
twelve with all the nutrients, in recommended quantities, that are
essential to healthy growth and development. Said Wonder Bread
provides only eight of the seventeen nutrients recognized as es-
sential for which Recommended Dietary Allowances, designed for
the maintenance of good nutrition, have been established for
children and adults. One slice of Wonder Bread does not contain
significant amounts of vitamin A, vitamin D, vitamin C, folacin,
vitamin E, vitamin Bs, vitamin ‘B, iodine, and magnesium, all
of which are nutrients recognized as essential for which Recom-
mended Dietary Allowances, designed for the maintenance of
good nutrition, have been established for children and adults. The
following amounts of Wonder Bread depending upon age and sex
must be consumed daily by children, age one to twelve, in order to
obtain the Recommended Dietary Allowance of the nutrients
which Wonder Bread does provide: calcium, 40 to 68 slices; phos-
phorous, 24 to 40 slices; iron, 18 to 33 slices; niacin, 13 to 27
slices; protein, 12 to 28 slices (if the protein can be completely
assimilated) ; riboflavin, 12 to 25 slices; thiamine, 7 to 15 slices;
and calories, 16 to 36 slices.

c) Parents cannot rely on Wonder Bread to provide their chil-
dren with all nutrients that are essential to healthy growth and
development.

d) Assuring that the child consumes Wonder Bread regularly is
not the optimum contribution that a parent can make to his
child’s nutrition during the formative years of growth.

e) The protein supplied by said Wonder Bread is not complete
protein of high nutritional quality necessary to assure maximum
growth and development.

Therefore, the advertisements referred to in Paragraph Seven
were and are misleading in material respects and constituted, and
now constitute, “false advertisements” as that term is defined in
the Federal Trade Commission Act, and the statements and repre-
sentations set forth in Paragraphs Seven and Eight were, and
are, false, misleading and deceptive.
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PAR. 10. Certain of the aforesaid advertisements are addressed
primarily to children or to general audiences which include sub-
stantial numbers of children, which advertisements tend to ex-
ploit the aspirations of children for rapid and healthy growth and
development by falsely portraying, directly and by implication,
said Wonder Bread as an extraordinary food for producing dra-
matic growth in children.

Therefore, the aforesaid acts and practices of respondents were
and are false, misleading, deceptive and unfair.

PAR. 11. Certain of the aforesaid advertisements are addressed
primarily to parents of children or are addressed to general audi-
ences which include substantial numbers of parents of children,
which advertisements tend to exploit the emotional concern of
such parents for the healthy physical and mental growth and
development of their children by falsely portraying, directly and
by implication, Wonder Bread as a necessary food for their chil-
dren to grow and develop to the fullest extent during the preado-
lescent years.

Therefore, the aforesaid acts and practices were and are false,
misleading, deceptive and unfair.

PAR. 12. Typical of the statements and representations regard-
ing said Hostess snack cakes in said advertisements, disseminated
as aforesaid, but not all inclusive thereof, are the following:

a) An advertisement appearing in national magazines pictures
a child eating a Hostess snack cake and uses the following copy:

A major nutritional advance from Hostess. Snack Cakes with body-building
vitamins and iron. Look for the big “V” on every new package of Hostess
Cup Cakes, Twinkies and Fruit Pies! It’s the nutritional advance that takes
the guesswork out of which snack cakes to buy! These famous Hostess
Snack Cakes now give your children more than good taste * % * they give
them important nutrition, too. So why settle for just cake—give them
Hostess Snack Cakes fortified with body building vitamins and iron to
grow on. Thank Hostess * * * for the good taste kids love and good nu-
trition they need. v

b) A television commercial depicts a mother in a grocery store
looking at different snacks. The audio portion states, “Snacks,
snacks, everywhere snacks. Welcome to the snack cake jungle.
Every where you look, snack cakes for the kids.” The mother asks
“Are there any that have more than good taste?”’ As the visual
portion depicts a Hostess display the audio portion continues
“Yes! Hostess announces Snack Cakes now fortified with vitamin
and iron. You can thank Hostess bakers for new vitamin fortified
snack cakes with the good taste kids love and good nutrition they
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need.” The mother carries away an armload of Hostess snack
cakes and the visual portion switches to children eating the cakes.
The audio continues “Like new Hostess Cup Cakes! That choco-
laty devil’s food cake with creamy filling and fudgy icing now
gives your children more than good taste. It gives them important
nutrition, too. Because now Hostess Cup Cakes are fortified with
body building vitamins and iron to grow on. Yes there are snack
cakes with more than good taste. New vitamin-fortified Hostess
Snack Cakes. Look for the ‘V’ on packages of Hostess Cup Cakes.
Thank Hostess for the good taste kids love, and the good nutrition
they need.” Other television commercials use the same copy ex-
cept for substituting the products Hostess Twinkies or Hostess
Fruit Pies instead of Hostess Cup Cakes and except for certain
deletions producing shorter commercials. ‘

PAR. 13. Through the use of said advertisements and other
similar thereto not specifically set out herein, disseminated as
aforesaid, respondents have represented and are now represent-
ing, directly and by implication that:

a) The fortification of said Hostess Snack Cakes with vitamins
and iron constitutes a major nutritional advance that has just
been developed for providing children with good nutrition.

b) The fortification of said Hostess Snack Cakes with vitamins
and iron constitutes a major nutritional advance that is unavail-
able in other baked goods used for snacks by children.

¢) Said Hostess Snack Cakes provide all the vitamins recog-
nized as essential to the healthy growth and development of chil-
dren.

d) Said Hostess Snack Cakes provide children with good nutri-
tion.

PAR. 14. In truth and in fact:

a) The fortification of said Hostess Snack Cakes with vitamins
and iron does not constitute a major nutritional advance that has
just been developed for providing children with good nutrition.
The fortification of said snack cakes is the nutritional equivalent
of using enriched, flour to make the cakes, a process which adds
certain amounts of vitamins B,, B,, niacin and iron. Such enrich-
ment of baked goods has been developed and used for more than
thirty years. -

b) The fortification of said Hostess Snack Cakes with vitamins
and iron does not constitute a major nutritional advance that is
unavailable in other baked goods used for snacks by children. Any
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baked goods made with enriched flour provide the same nutrients
in similar amounts.

¢) Said Hostess Snack Cakes do not provide in s1gn1ﬁcant
quantities all the vitamins recognized as essential to the healthy
growth and development of children. Said Hostess Snack Cakes
provide in significant quantities only three of the ten vitamins
that have been recognized as essential by the Food and Nutrition
Board of the National Academy of Sciences—National Research
Council and for which Recommended Dietary Allowances have
been established for children and adults.

d) The aforesaid representation that said Hostess Snack Cakes
provide children with good nutrition fails to disclose the madterial
fact that the cakes are composed primarily of sugar.

Therefore, the advertisements referred to in Paragraph Twelve
were and are misleading in material respects and constituted, and
now constitute, “false advertisements” as that term is defined in
the Federal Trade Commission Act, and the statements and repre-
sentations set forth in Paragraphs Twelve and Thirteen were,
and are, false, misleading and deceptive.

PAR. 15. Certain of the aforesaid advertisements are addressed
primarily to mothers of children or to audiences which include
substantial numbers of mothers of children, which advertisements
tend to exploit the guilt feelings regarding the nutritional effect
of snack cakes on children’s diets of those mothers of children
who have in the past been infrequent users or purchasers of
snack cakes by making, directly or by implication, falsely unquali-
fied claims that children need said Hostess snack cakes in order to
have good nutrition.

Therefore, the aforesaid acts and practices of respondents were
and are false, misleading, deceptive and unfair.

PAR. 16. In the course and conduct of its aforesaid business
respondent ITT Continental Baking Company, Inc., had certain
surveys of consumer attitudes conducted on its behalf. Typical
and illustrative of the findings from these consumer surveys re-
ported to respondent ITT Continental Baking Company, Inc., but
not all inclusive thereof, are the following :

a) That for certain consumers who have guilt feelings about
using or purchasing snack cakes for their children a nutrition
claim might be an effective method of changing their attitudes
and one of the aforesaid television commercials for said Hostess
snack cakes was effective in utilizing a nutrition/vitamin claim to
change the attitudes of consumers who had been reluctant to use
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or buy snack cakes because of guilt feelings regarding the possi-
ble nutritional effect of such snack cakes on children’s diets.

b) That certain of the aforesaid television advertisements for
said Wonder Bread generated a significant increase in the number
of consumers who rated said Wonder Bread excellent or very good

.as compared to other breads in terms of the quality of nutrition
and the value of the bread for use by children.

Therefore, respondent ITT Continental Baking Company, Inc.,
on the basis of these survey findings, and other facts and survey
findings not specifically set out herein, knew or had reason to
know or should have known that certain of the aforesaid adver-
tisements constituted, and now constitute, “false advertisements”
as that term is defined in the Federal Trade Commission Act. The
continued dissemination of certain of the aforesaid advertise-
ments which respondent ITT Continental Baking Company, Inc.,
knew or had reason to know or should have known were false
advertisements constituted and now constitutes “unfair or decep-
tive acts or practices.”

PAR. 17. The use by respondents of the aforesaid false, mislead-
ing and deceptive and unfair statements, representations, acts
and practices and the dissemination of the aforesaid “false adver-
tisements” has had and now has, the capacity and tendency to
mislead members of the consuming public into the erroneous and
mistaken belief that said statements and representations were
and are true and into the purchase of substantial quantities of
said bakery products of respondent ITT Continental Baking Com-
pany, Inc., by reason of said erroneous and mistaken belief.

PAR. 18. In the course and conduct of its aforesaid business,
and at all times mentioned herein, respondent ITT :Continental
Baking Company, Inc., has been and now is, in substantial compe-
tition, in commerce, with corporations, firms and individuals in
the sale of food products of the same general kind and nature as
that sold by respondent.

PAR. 19. In the course and conduct of its aforesaid business,
and at all times mentioned herein, respondent Ted Bates and
Company, Inc., has been, and now is, in substantial competition,
in commerce, with other advertising agencies. ‘

PAR. 20. The aforesaid acts and practices of respondents includ-
ing the dissemination of “false advertisements,” as herein alleged,
were and are all to the prejudice and injury of the public and of
respondents’ competitors and constituted and now constitute, un-
fair and deceptive acts and practices in commerce and unfair
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methods of competition in commerce in violation of Sections 5 and
12 of the Federal Trade Commission Act.’

INITIAL DECISION BY RAYMOND J. LYNCH,
ADMINISTRATIVE LAW JUDGE

DECEMBER 18, 1972
PRELIMINARY STATEMENT

This proceeding was commenced by the issuance of a complaint
on August 24, 1971, charging the respondents with unfair and
deceptive acts and practices and unfair methods of competition in
commerce in violation of Sections 5 and 12 of the Federal Trade
Commission Act by making false, misleading and deceptive claims
with respect to the nutritive value of ITT Continental products
Wonder Bread and Hostess cakes and assorted snack products.
Specifically, it is alleged in Paragraph 8 of the complaint that
through the use of certain advertisements respondents have rep-
resented, directly and by implication, that:

a) Said Wonder Bread is an outstanding source of nutrients,
distinct from other enriched breads.

b) Consuming said Wonder Bread in the customary manner
that bread is used in the diet will provide a child age one to
twelve with all the nutrients, in recommended quantities, that are
essential to healthy growth and development.

c) Parents can rely on Wonder Bread to provide their children
with all nutrients that are essential to healthy growth and devel-
opment.

d) The optimum contribution a parent can make to his child’s
nutrition during the formative years of growth is to assure that
the child consumes Wonder Bread regularly.

e) The protein supplied by said Wonder Bread is complete
protein of high nutritional quality necessary to assure maximum
growth and development. :

After being served with the complaint, respondents appeared
by counsel and filed on October 1, 1971, their respective answers
admitting some of the allegations of the complaint, but denying
that any of their actions constituted a violation of law. There-
after, prehearing conferences were held on October 22, 1971,
February 29, 1972, March 10, 1972, April 13, 1972, May 1, 1972,
and June 6, 1972. Witness lists were exchanged as well as docu-
ments. Counsel for the parties submitted pretrial briefs.
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Hearings commenced on June 12, 1972. Complaint counsel con-
cluded their case-in-chief on July 12, 1972, and respondents com-
menced their case on July 12, 1972. Complaint counsel presented
rebuttal testimony on September 18, 1972, and the record was
closed on September 18, 1972. .

Proposed findings of fact and briefs were filed by the parties on
November 6, 1972. »

Any motions not heretofore or herein specifically ruled upon,
either directly or by the effect of the conclusions in this initial
decision, are hereby denied.

This proceeding is before the undersigned upon the complaint,
answers, testimony and other evidence adduced herein, proposed
findings of fact and conclusions and briefs filed by counsel sup-
porting the complaint, and by counsel for the respondents. The

proposed findings of fact, conclusions and briefs in support
- thereof submitted by the parties have been carefully considered
and those findings not adopted either in the form proposed or in
substance are rejected as not supported by the evidence or as
involving immaterial matter.

References to the record are made in parentheses, and certain
abbreviations, as hereinafter set forth, are used:

CX—Commission’s Exhibits

RX—Respondents’ Exhibits

The transcript of the testimony is referred to with either the
last name of the witness and the page number or numbers
upon which the testimony appears or with the abbreviation
Tr. and the page.

Having heard and observed the witnesses and after having
carefully reviewed the entire record in this proceeding, together
with the proposed findings, conclusions and briefs submitted by
the parties, as well as replies, the undersigned makes the follow-
ing.

FINDINGS OF FACT

I. Identity of Respondents

1. Respondent ITT Continental Baking Company, Inc. (herein-
after referred to as ITT Continental), is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of Delaware, with its office and principal place of business
located at Halstead Avenue, Rye, N.Y.
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2. Respondent Ted Bates & Company, Inc. (hereinafter re-
ferred to as Bates), is a corporation organized, existing and doing
business under and by virtue of the laws of the State of New
York, with its principal office and place of business located at 666
Fifth Avenue, New York, N.Y.

3. Respondent ITT Continental is now, and for some time last
past has been, engaged in the manufacture, sale and distribution
of certain bakery products designated “Wonder Bread,” and
“Hostess” snack cakes which come within the classification of
“food,” as said term is defined in the Federal Trade Commission
Act.

4. Respondent Bates is now, and for some time last past has
been, an advertising agency of ITT Continental, and now and for
some time last past has prepared and placed for publication and
has caused the dissemination of advertising material, including
but not limited to the advertising referred to herein, to promote
the sale of bakery products of ITT Continental, “Wonder Bread”
and “Hostess” snack cakes, which come within the classification
of “food,” as said term is defined in the Federal Trade Commis-
sion Act.

5. In the course and conduct of its aforesaid business respond-
ent ITT Continental causes the said bakery products, when sold,
to be transported from its places of business located in various
States of the United States to purchasers thereof located in var-
ious other States of the United States and in the District of
Columbia. Respondent ITT Continental maintains, and at all
times mentioned herein has maintained, a substantial course of
trade in said product in commerce, as “commerce” is defined in
the Federal Trade Commission Act. The volume of business in
such commerce has been and is substantial.

II. Wonder Bread
The Product

6. Wonder Bread is an enriched white bread that conforms to
relevant standards of the Federal Food and Drug Administration
(CX 172, Par. 10).

7. The enrichment of white bread in the United States was
undertaken during World War II to combat serious deficiency
diseases prevalent in this country at that time (Sebrell 2639).
These diseases were iron deficiency anemia, beri beri, caused by
thiamine deficiency, riboflavinosis, caused by riboflavin deficiency,
and pellagra, caused by niacin deficiency (Sebrell 2640).
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8. The bread enrichment program called for fortifying bread
with iron and three B vitamins, thiamine, niacin, and riboflavin
(Sebrell 2644). It was an important public health measure, which
has contributed substantially to either the disappearance of, or
the decrease in the incidence of, these diseases in the United
States (Sebrell 2639-41, 2667 ; Briggs 875, 903—04).

9. In the opinion of an expert nutritionist who testified for the
Commission, advertising promoting the nutritional attributes of
enriched bread would be “very useful and commendable.” (Briggs
907-08).

10. It is stipulated that Wonder Bread was largely advertised
on the basis of nutrition between 1950 and 1964 (CX 172, Par.
5).

11. In the spring of 1964, at a time when advertising for
Wonder Bread generally was under review by the Federal Trade
Commission, an advertising campaign for the product known as
the “Wonder Years” campaign commenced (Thomas 2156-58).
This campaign lasted until 1970, when it was replaced by an
advertising campaign for Wonder Bread known as the “How Big”
campaign (CX 172, Par. 1, 2). Certain of the advertisements
described in Paragraph 7 of the complaint are typical of the
advertising in those campaigns (CX 172, Par. 1, 2).

A. The Challenged Commercials and Advertisements for Wonder
Bread

12. In the course and conduct of their said businesses, respond-
ents ITT Continental and Bates, have disseminated, and caused
the dissemination of, certain advertisements concerning the said
bakery products by the United States mails and by various means
in commerce, as “commerce” is defined in the Federal Trade
Commission Act, including but not limited to, advertisements
inserted in magazines and newspapers, and by means of television
and radio broadcasts transmitted by television and radio stations
located in various States of the United States and in the District
of Columbia, having sufficient power to carry such broadcasts
across state lines, for the purpose of inducing and which were
likely to induce, directly or indirectly, the purchase of said prod-
ucts, and have disseminated, and caused the dissemination of,
advertisements concerning said bakery products by various
means, including but not limited to the aforesaid media, for the
purpose of inducing and which were likely to induce, directly or
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indirectly, the purchase of said bakery products in commerce, as
“commerce” is defined in the Federal Trade Commission Act.

1. Commercials

13. Typical of the scenes, statements and representations in the
TV commercials, radio, newspapers and magazines, disseminated
as aforesaid, but not all inclusive thereof, are the following :

(a) Four television commercials ask children how big they want to be and
then through time sequence photography depict a.child dramatically grow-
ing taller and larger. These commercials open showing a young child with
“HOW BIG DO YOU WANT TO BE?” overprinted. The announcer says
“Wonder asks, how big do you want to be?” Various children answer as
they are photographed, “Big enough so that the barber won’t have to cut
my hair in a baby’s chair,” “Big enough to be a cheerleader,” “Big enough
to sink a basket,” “Big enough to touch the ceiling by myself,” “Big enough
to dance with my girlfriend,” “Big enough to go surfing,” “Big enough to
wear my daddy’s shoes,” “Big enough to see the parade,” “Big enough to
ride a two-wheeler,” “about ten times bigger than my sister,” “Big enough
to reach things without a chair,” and “Bigger than George, he’s my dog.”
After the children have told how big they want to be the announcer states,
“He’ll never need Wonder Bread more than right now, because the time to
grow bigger and stronger is during the Wonder Years—ages one through
twelve—the years when your child grows to ninety percent of his adult
height.” During this audio message the child is pietured growing rapidly,
apparently from a very young child to a twelve-year-old in physical stature.
Then the audio portion continues “How can you help? By serving nutritious
Wonder Enriched Bread. Wonder helps build strong bodies twelve ways.
Each delicious slice of Wonder Bread supplies protein for muscle, minerals
for strong bones and teeth, carbohydrates for energy, vitamins for nerves.
All vital elements for growing minds and bodies.” During this message a
second segment of the child’s growth sequence .is shown. The commercial
ends with parents serving their child Wonder Bread and the audio stating
“During the Wonder Years—the growth years—help your child grow bigger
and stronger. Serve Wonder Bread. Wonder helps build strong bodies
twelve ways.”

(b) Four thirty-second versions of the television commercials
described in subparagraph (a) above show only one growth se-
quence. Two of these commercials have the following audio:

Wonder asks how big do you want to be? Big enough to sink a basket.
Bigger than George. He’s my dog. And the time to grow bigger and
stronger is during the Wonder Years—ages one through twelve—when your
child grows to ninety percent of his adult height. How can you help? By
serving nutritious Wonder Bread. Each delicious slice supplies protein,
minerals, carbohydrates and vitamins, so during the Wonder Years help
your child grow bigger and stronger serve Wonder Bread. Wonder helps
build strong bodies twelve ways.
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The audio portion of the other two of these commercials is:

Wonder asks how big do you want to be? Big enough to see the parade.
Big enough to ride a two-wheeler. Big enough to dance with my girlfriend.
Big enough to go surfing. And you can help them grow bigger and stronger
with. Wonder Enriched Bread. Wonder supplies needed vitamins and min-
erals to help your child get bigger and stronger. During the years one
through twelve when he grows to ninety percent of his adult height. De-
licious Wonder Bread. Wonder helps build strong bodies twelve ways.

(c) Three thirty-second television commercials open with
scenes of children playing as the announcer states, “these are the
Wonder Years—ages one through twelve—when your child ac-
tually grows to ninety percent of his adult height.” As the an-
nouncer explains that “each slice of Wonder Bread supplies pro-
tein for muscle, minerals for strong bones and teeth,
carbohydrates for energy, vitamins for nerves, all vital elements
for growing minds and bodies,” a child is shown eating Wonder
Bread with an insert overprinted showing a child in four different
stages of growth underneath the printed words “protein,” “min-
erals,” “carbohydrates,” and “vitamins,” respectively. The com-
mercials end with the announcer imploring “To help make the
most of these Wonder Years, serve Wonder Bread. Wonder helps
build strong bodies twelve ways.”

(d) A number of television commercials broadcast on the pro-
gram “Bozo Circus” on Channel 9 in Chicago, Ill., representative
of which is the following audio portion of one of these commer-
cials:

UNCLE NED: Say, how many of you would like to grow up to be as big
as an elephant? That’s pretty big, isn’t it? And, of course, no one really
wants to be quite that big. But you are going to do a lot of growing in
the next few years, and it is fun thinking about how big you’ll be. You
know, one thing that’s so important to your growing is the kind of food
you eat. You need to eat the right kinds of food. Yes * * * foods that are
good for you, like Wonder Enriched Bread. Because Wonder is baked with
vitamins and other good things that help you grow up big and strong and
have energy for worktime and playtime fun. And you know what fun
Wonder is to eat. Yes, just look at this delicious Wonder Bread sandwich
* * * 50 tender and light, just the way you like it. You can enjoy Wonder
s0 many times during the day: for your sandwiches at lunch, after-school
snacks * * * perhaps with your evening meal, too. So, Mom, when your
kids tell you how big they want to be—remember, they’ll never need Wonder
more than right now. Wonder helps build strong bodies 12 ways!

(e) Numerous television commercials broadcast on the network
television program “Captain Kangaroo,” representative of which
is the following audio portion of one of them:
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Captain Kongaroo: Mr. Moose, I have an interesting question for you. If
you could be as big as you wanted * * * how big would you want to be?
Mr. Moose: Gee * * * as big * * * as big * * * I know! As big as a tree!
Then I could see everything around me for miles and miles.

Captain Kangaroo: Wouldn’t that be fun, Mr. Moose!

Mr. Moose: Yes! Do you think eating Wonder Bread would get me that big?
Captain Kangaroo: Well * * * not quite as big as a tree * * * but Wonder
does help boys and girls grow up big and strong, and give them energy for
work and play. Each slice of Wonder is baked with vitamins and other
good things that help you grow.

Mr. Moose: And Wonder tastes so good, too.

Captain Kangaroo: It does indeed—it’s so light and tender and white, baked
soft just the way you like it best. Great for lunchtime sandwiches * * *
and anytime snacks. You’ll want to enjoy Wonder Enriched Bread soon.
Mother, please look for the red, yellow, and blue balloons printed on every
wrapper. Remember, Wonder helps build strong trees—uh, bodies! 12 ways!

(f) Numerous radio commercials. Representative of the copy of
these commercials is the following transcript of one of them:

It’s here! The nation’s most famous bread is now on the shelves of your
grocery store. Wonder Bread has been a household favorite in thousands
of homes all over the country. Now you can discover for yourself why so
many people have preferred Wonder Enriched Bread for so long.

Famous for its flavor, Wonder is also famous for helping build strong bodies
12 ways. Wonder’s great 12-way nutrition -helps make the most of your
child’s “Wonder Years.” These are the growth years * * * the formative
years from one through twelve when children actually grow to 90% of their
adult height. To help them make the most of these “Wonder Years” serve
Wonder Enriched Bread. Each slice of Wonder Bread supplies vital growth
elements* * * protein, minerals, carbohydrates and vitamins. Children just
love Wonder’s soft, light texture—so delicious for sandwiches, so perfect
for toast. So make the most of your Children’s “Wonder Years;” serve
Wonder Enriched Bread. It’s the bread famous for helping build strong
bodies in 12 ways. .

(g) Advertisements appearing in national magazines picture
children at play with the following copy overprinted:

Make the ‘most of their “Wonder Years.” You can do the most for your
children’s growth during their “Wonder Years”’—ages one through twelve.
These are the years when your children actually grow to 90% of their
adult height. Each slice of Wonder Bread during the “Wonder Years” gives
children protein for muscle, minerals for strong bones, carbohydrates for
energy, vitamins for nerves * * * all vital elements for growing minds and
bodies. Helps build strong bodies 12 ways!

(h) Advertisements appearing in newspapers and national
magazines picture children and use the following copy :

“Big enough to make the team. That’s how big I want to be.” He’ll never
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need Wonder Bread more than right now. The time to grow bigger and
stronger is during the “Wonder Years”—ages one through twelve—when a
child reaches 90% of his adult height. So help your child by serving Wonder
Enriched Bread. Each slice supplies vitamins, minerals, carbohydrates and
protein. Delicious Wonder Bread! Helps build strong bodies twelve ways!

(1) Advertisements appearing in newspapers picture children
at play and use the following copy:
Make the most of their “Wonder Years.” The “Wonder Years,” one through
twelve, are the formative years, when you can do the most for your child’s
growth. During these years your children develop in many ways—actually
grow 90% of their adult height. Every delicious slice of Wonder Bread is
carefully enriched with foods for growing bodies and minds. The “Wonder
Years” come only once. Make the most of them. Serve your children nu-
tritious Wonder Bread. Helps build strong bodies 12 ways!

2. Advertisements

14. In the course and conduct of their businesses, respondents
ITT Continental and Bates caused the dissemination of certain
advertisements in commerce for the purpose of inducing the pur-
chase of Wonder Bread (Stipulation).

(a) The “How Big” Campaign

15. The following exhibits are advertisements challenged in the
complaint in this matter and were disseminated as part of the
“How Big” campaign conducted by the respondents during 1970,
and are typical of that campaign:

“How Big” Television Commercials

Film Storyboard Title Length
CX 1 CX 14 Surfing 60 sec.

CX 15 Surfing 30 sec.
CX 2 CX 16 Basketball 60 sec.
CX 3 CX 17 Basketball 30 sec.
CX 4 CX 18 Bike/Trike 60 sec.
CX 5 ) Bike/Trike 30 sec.
CX 6 CX 20 Bike/Trike 30 sec.
CX 7 CX 21 Interviews 60 sec.
CX 8 CX 22 Interviews 30 sec.

“How Big” Magazine Print Advertisement
CX 29 “Big Enough to Make the Team”

16. The films, storyboards, and the magazine print advertise-
ment in the “How Big” campaign were received in evidence at
transcript pages 409, 567, 568. The parties stipulated and agreed
that the advertisements set forth in Paragraphs 7(a), (b) and
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(h) of the complaint are typical of the advertisements which
comprised the “How Big” campaign which began in 1970 and
continued at least until January 1, 1971 (CX 172).

(b) The “Wonder Years” Campaign

17. The following exhibits are advertisements challenged in the
complaint in this matter and were disseminated as part of the
“Wonder Years” campaign conducted by respondents between
1967 and 1970 and are typical of the advertisemerits disseminated
in that campaign:

Film Photoboard Title Length
cX 9 CX 23 Cardboard House 60 sec.
CX 10 CX 24 Cardboard House 30 sec.
CcX 11 CX 25 Kites 60 sec.
CX 12 CX 26 Kites 30 sec.

“Wonder Years” Newspaper and Print Advertisements
CX 28 Magazine Print Ads
“Make the Most of their
Wonder Years”

CX 28(a) "
CX 30 Newspaper Ads
entitled
“Make the Most of their
Wonder Years”
CX 30(a) "
CX 30(b) ) ”
CX 30(c) ”
CX 30(d) ”

(Stipulation, CX 172, Par. 2)

18. Paragraph 7(f) of the complaint sets forth a typical “Won-
der Years” radio advertisement used in connection with the intro-
duction of “Wonder Bread” into a new market (Stipulation, CX
172, Par. 2).

(¢) Wonder Bread Advertisements Appearing Only on Children’s
Programs ' ‘

19. The advertisement excerpted in Paragraph 7(e) of the
complaint, the script of which was received in evidence as CX 27,
is typical of the advertisements for Wonder Bread used on the
network television program “Captain Kangaroo” during 1970 and
at least until January 1, 1971 (Stipulation, CX 172, Par. 4; CX
27).

- 20. The advertisement excerpted in Paragraph 7(d) of the
complaint is typical of the advertisements for Wonder Bread used
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for approximately 18 weeks during 1970 on the television pro-
gram “Bozo Circus” in Chicago, Ill. (Stipulation, CX 172, Par.
3).

21. The actual films, with audio of the challenged Wonder
Bread television commercials were shown at the outset of the
hearing and were received in evidence (Tr. 408).

(d) Television Audience and Target Group to kWhich the Chal-
lenged Advertisements Were Directed

22. Respondents’ television advertising was directed primarily
at two groups. The primary target group was women between 18
and 49 who were mothers of children below the age of 18. The
second group to whom the advertisements were directed were
children between 1 and 12 years of age. A more complete descrip-
tion of respondents’ children’s advertising occurs below (Stipula-
tion, CX 175, Par. 2).

(e) Content and Purposes of the Advertisements

23. All of the advertisements for the “How Big” campaign and
all of the advertisements for the “Wonder Years” campaign in-
cluding those shown on children’s programming promoted the
nutritional qualities of Wonder Bread. In addition between Janu-
ary 1, 1950 and 1964 most advertisements for Wonder Bread also
promoted the nutritional qualities of the product and used the
slogans “Wonder Bread Helps Build Strong Bodies 8 Ways,” and
“Wonder Bread Helps Build Strong Bodies 12 Ways.” This latter
slogan was continued in the Wonder Bread advertisements under
challenge and continues to be used until the present (CX 172,
Par. 5).

24, All of the Wonder Bread advertlsements at least as far back
as 1964 were intended by respondents to contain a unique selling
proposition. A unique selling proposition is an advertising claim
concerning a product which is thought to be strong emough to
cause customers to buy the product about which the claim is made
rather than a rival product. To be unique, the proposition must be
one that the competition cannot, or does not, offer (Stipulation,
CX 1772, Par. 8).

25. The unique selling proposition used by respondents in ad-
vertising for Wonder Bread dealt with the nutritional qualities of
the product, as typically stated in advertisements set forth in
Paragraph 7 of the complaint. Such advertising in combination
with other factors caused a significant number of people to buy
Wonder Bread. Although from time to time other bread manufac-
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turers also advertised the nutritional properties to their enriched
bread, no other manufacturer so consistently promoted these at-
tributes of bread (Stipulation, CX 172, Par. 9).

26. Between 1964 and 1970, respondents spent at least $57,695,-
787 in advertising expenditures on Wonder Bread advertising
promoting its unique selling proposition concerning nutrition
(Stipulation, CX 172, Par. 11).

27. A major purpose of respondents’ “nutritional advertising
campaign” was to convince consumers that for nutritional rea-
sons they should pick Wonder Bread over other brands of en-
riched bread. The purpose of an advertisement is to sell the
advertiser’s product as opposed to its competitor’s (Woodward
2102).

28. The stipulation of the parties, CX 172, provides that the ads
under challenge were intended to contain a “unique selling propo-
sition.” In the case of the ads under challenge nutrition was
thought to be strong enough to cause customers to buy the adver-
tised product rather than a rival (CX 172). Furthermore, both
Mr. Hackett, general advertising manager of respondent ITT
Continental, and ITT Continental’s president testified if advertis-
ers in general or respondent in particular were forced to disclose
to consumers in their advertising the true fact that a particular
advertised attribute is not unique to the product being advertised,
then these advertisers would consider these advertisements less
effective selling vehicles (Woodward 2082-2102; Hackett 2128-
29, 2148-49).

29. Finally, ITT Continental’s intention with regard to a partic-
ular advertising theme may be inferred from the reasons given
for changing from one theme to another. Mr. Hackett testified
that a major consideration was the belief that nutrition was no
longer a “compelling strategy” for consumers to choose one brand
over another (Hackett 2119-20), and that the purpose of adver-
tising is to “give people a reason for buying a product, and
staying with a product” (Hackett 2152-53).

3. General Description of the Complaint Paragraphs Relating to
the Advertisements for Wonder Bread

80. The complaint spells out three basic interrelated charges
concerning the advertising for Wonder Bread. First, that the
advertisements themselves contain certain direct or implied false
and misleading messages, as set forth in Paragraph 8(a)—8(e)
of the complaint. The second charge is that these ads are false to
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a certain segment of the viewing public, children between the
ages of 1-12, and thereby exploit the aspirations of these children
for rapid and healthy growth and development. The third charge
in the complaint is that these ads are false and misleading to
another segment of the viewing public, parents of these children,
and thereby exploit the emotional concern of those parents for the
healthy growth and development of their children.

31. By their answers, respondents denied that any of the repre-
sentations alleged in Paragraph 8 of the complaint were made by
advertising for Wonder Bread, and in effect further denied that
the representation alleged by Paragraph 8(e) of the complaint
(if made) was false. Respondents admit that Wonder Bread does
not possess the properties that Paragraph 8 of the complaint
otherwise alleges that advertising for the product represented it
to have.

32. The bulk of the evidence at the hearing concerning the
representations made by Wonder Bread’s advertising relates to
the allegation in Paragraph 8(a) of the complaint, which,
throughout the history of this proceeding, complaint counsel have
asserted to be equivalent to the question whether Wonder Bread
advertising represented that product to be a nutritionally
“unique” bread (Pretrial Memorandum of Counsel Supporting
Complaint, October 22, 1971, at 2; e.g., Tr. 8, 11, 33, 56, 81, 125,
247, 249, 2795). Inasmuch as “unique’” is synonymous with “sin-
gle” or “sole,” the allegation in Paragraph 8(a) requires proof
that Wonder Bread was advertised as nutritionally superior to all
other enriched white breads.

B. Consumer Perceptions of Wonder Bread’s Nutrition Advertise-
: ments

33. Complaint counsel introduced in evidence the films of 12
Wonder Bread television commercials (CX 1-12); the story-
boards for 14 commercials (CX 13-26) ; the script for a Wonder

" Bread commercial on the network television program ‘“Captain
-Kangaroo” (CX 27); three magazine advertisements (CX 28-
28A, CX 29); and five newspaper advertisements (CX 30-30D).
The television commercial alleged in Paragraph 7(d) of the com-
plaint and the radio commercial alleged in Paragraph 7(f) of the
complaint were not introduced in any form.

34. Respondent admits that although there was no testimony or
other evidence to this effect, the following exhibits appear to have
come from the “Wonder Years” campaign: CX 9-12, CX 13, CX
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23-26, CX 28-28A, and CX 30-30D. Although, again, there was
no testimony or other evidence to this effect, the following Com-
mission exhibits appear to have come from the “How Big” cam-
paign: CX 1-8, CX 14-22, CX 27, and CX 29. :

35. Except insofar as certain of the above commercials were
shown to have been aired in connection with the on-air commer-
cial testing program described below, there is no evidence in this
record of the extent, if any, to which any of the specific commer-
cials or advertisements introduced into evidence by complaint
counsel were in fact published, or the circumstances of their
publication.

36. In general, the television commercials from the Wonder
Years campaign that are in evidence in this case open with scenes
of children playing in various ways. Shortly after the audio be-
gins, an insert is overprinted on this activity which, through some
unexplained filming technique, shows a child growing in stature.
In the sixty-second commercials this sequence occcurs twice, but it
only occurs once in the thirty-second commercials. In neither case '
does this insert occupy as much as one-half of the film (CX 9-
12).

87. CX 9 is a sixty-second television commercial entitled “Card-
board House Opaque Bag” and is identifiable as such from CX 23.
It appears representative of the exhibits from the Wonder Years
campaign. The audio for this commercial contains the following
language:

ANNOUNCER (Voice Over): These are the “Wonder Years,” the forma-
tive years, one through twelve, when your child develops in many ways,
actually grows to 90 percent of her adult height. To help make the most of
these “Wonder Years,” serve nutritious Wonder Enriched Bread. Wonder
helps build strong bodies 12 ways. Carefully enriched with foods for body
and mind, Wonder Bread tastes so good, and it is so good for growing
child, for active adult. Each slice of Wonder Bread supplies protein for
musecle, minerals for strong bones and teeth, carbohydrates for energy,
vitamins for nerves, all vital elements for growing minds and bodies. To
help make the most of her Wonder Years, her growth years, serve Wonder
Bread. Wonder helps build strong bodies 12 ways.

88. In general the commercials taken from the How Big cam-
paign begin by the announcer asking “How big do you want to
be?”’ In different commercials, one, two, or three children are
shown answering the question in various ways. In all these ex-
hibits, through some unexplained filming technique, a child is
depicted apparently growing in stature. In some commercials this
sequence is shown twice, but in others it is shown only once.
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39. CX 2 is a sixty-second television commercial entitled “Bas-
ketball,” and is identifiable as such from CX 16. It appears repre-
sentative of the exhibits from the “How Big” campaign. The
audio for this commercial includes the following language:

ANNOUNCER (Voice Over): Wonder asks, how big do you want to be?
BOY: Big enough so that the barber won’t have to cut my hair in a
baby’s chair.

GIRL: Big enough to be a cheerleader.
SECOND BOY: Big enough to sink a basket.

ANNOUNCER (Voice Over): He’ll never need Wonder Bread more than
right now, because the time to grow bigger and stronger is during the
“Wonder Years,” ages one through twelve—the years when your child grows
to ninety percent of his adult height. How could you help? By serving nu-
tritious Wonder Enriched Bread. Wonder helps build strong bodies 12
ways. Each delicious slice of Wonder Bread supplies protein for muscle,
minerals for strong bones and teeth, carbohydrates for energy, vitamins for
nerves, all vital elements for growing minds and bodies. During the “Wonder
Years,” the growth years, help your child grow bigger and stronger. Serve
Wonder Bread. Wonder helps build stronger bodies 12 ways.

40. No evidence was offered that any of the representations
alleged in Paragraph 8 of the complaint are made expressly in
any advertising for Wonder Bread. Indeed, the Commission’s only
expert witness on the potential meaning of the advertising to
consumers testified that Wonder Bread advertisements do not
directly or “manifestly” contain any of the representations al-
leged (Mendelsohn 1888-89, 1893).

41. Review of the advertisements themselves confirms that they
do not expressly make any representation alleged in Paragraph 8
of the complaint.

42, On the question whether any of the representations alleged
in Paragraph 8 were made by implication in Wonder Bread
advertising, most of the evidence at the hearing was directed to
the allegation of Paragraph 8(a) of the complaint that Wonder
Bread’s advertising implied that the product was uniquely nutri-
tious.

43. Although it is stipulated that the Wonder Bread advertising
involved in this proceeding was intended by respondents to con-
tain a “unique selling proposition” dealing with nutrition, it is
further stipulated that a unique selling proposition is nothing
more than an advertising claim that either is not or cannot be
made by the advertiser’s competitors (CX 172, Par. 8).

44. Other bread manufacturers have in fact advertised the
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nutritional qualities of their enriched breads (CX 172, Par. 9;
RX 30; RX 43; Woodward 2071).

45. At the outset of the Wonder Years campaign the advertise-
ments were submitted to the Federal Trade Commission in the
course of its investigation in File No. 622 3357. That investiga-
tion was officially terminated by the Commission in early 1965
(Thomas 2157-58; Anderson 2507-08). No suggestion was ever
made to ITT Continental, or its predecessor, that the advertising
conveyed a uniqueness claim until about March 1970 when a
communication was received to that effect from associates of
Ralph Nader (Woodward 2080). The Commission raised no ques-
tions concerning the Wonder Years advertising until the investi-
gation leading to the complaint in this proceeding began in July
1970 (Thomas 2167).

46. Much of the evidence introduced by complaint counsel on
the question whether Wonder Bread arvertising impliedly repre-
sented that the product was uniquely nutritious consisted of var-
ious surveys of consumer attitudes. Among these surveys, how-
ever, only the so-called “copy tests” purported to measure the
impact on consumers of any television commercials or other ad-
vertising involved in this case. o

47. The copy-testing program for Wonder Bread advertise-
ments was initiated in July 1969 (Hackett 2118), and was con-
ducted by a market research company in New York City, Appel,
Haley, Fouriezos, Inc., formerly Grudin, Appel, Haley, Inc. (Ap-
pel 1085-86, 1088—89). Each of the tests was a separate survey
designed to measure the effectiveness of the advertisement being
tested (Appel 1144). Portions of a number of these surveys were
offered by complaint counsel and respondent, and were received
into evidence. The following lists the exhibit number, test num-
ber, and title of the advertisement being tested for each such
survey, portions of which were received in evidence:

1. CX 45—Print Ad Test No. 2, “Kevin” Digest vs. Full Size

2. CX 46—On-Air Commercial Test No. 5, “Cardboard House
1607, :

3. CX 48—On-Air Commercial Test No. 7, “Cardboard House
:30”;

4. CX 50—On-Air Commercial Test No. 10, “Kites :30”;

5. CX 52—On-Air Commercial Test No. 17, “Interviews :60”;

6. CX 54—O0n-Air Commercial Test No. 18, “Interviews :30”;

7. CX 56—On-Air Commercial Tests Nos. 29 and 30, “Surfing”
and “Surfing II”’;
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8. CX 61—On-Air Commercial Tests Nos. 35 and 36, “Camper”
and “Camper I1”;
9. CX 74——0n—A1r Commercial Tests Nos 37 and 38, “New Kind
of Bread” and “Take Away”;
10. CX 79—Onm-Air Commercial Tests Nos. 89 and 40, “Squeeze
Me :60” and “The Fresh One :60”;
11. CX 84—On-Air Commercial Tests Nos. 46 and 47, “Punchmg
Bag :60” and “Punching Bag :30”;

. CX 86—On-Air Commercial Test No. 48, “The Fresh One
:60”;
138. CX 89—On-Air Commercial Test No. 49, “The Fresh One
:30”;
14. CX 92—On-Air Commercial Test No. 54, “Surfing II Retest”;
15. RX 48—On-Air Commercial Test No. 30, “Surfing IT”, other
portions of which were received in CX 56; and
16. RX 49—On-Air Commercial Test No. 34, “Wonder Bread ‘Art
Linkletter’ .

48. The object of the copy tests was to measure the effective-
ness of the television commercial being tested by comparing the
perception of Wonder Bread on a variety of product attributes by
consumers not exposed to the commercial with the perceptions of
Wonder Bread on the same attributes by consumers who had been
exposed to the commercial (Appel 1099, 1108, 1144). _

49. With one exception, CX 86, the tests were conducted in four
‘markets: Sacramento, Calif., Youngstown, Ohio, Wash., D.C., and
Buffalo, N.Y. (Appel 1096-97).

50. The universe sampled consisted of female heads of house-
holds living in these four cities, with listed telephone numbers,
between the ages of 18 and 49, with a child under 19 years of age
living at home, and the results of these surveys may be projected
to that population (Appel 1101, 1105-06).

51. The surveys in the Wonder Bread copy testing program are
more sophisticated in design than most similar research studies,
and precautions were taken that made the cost per test two to
three times greater than that for the standard test that most
advertisers would normally use (Appel 1094-95).

52. The demographic characteristics of consumers exposed to
the commercial being tested (the so-called “test group”) were
well matched with the characteristics of the group that was not
exposed to the commercial (the so-called “control group”) (Appel
1101). Exhaustive pretests of the questionnaire used in these
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surveys were conducted, the interviewers were carefully trained,
and validation checks were made to insure that the interviews
were conducted, and were conducted properly (Appel 1102-04).

53. Persons in both the control group and the test group were
asked to rate Wonder Bread and a competing bread (the so-called
“control bread”) on a number of dimensions, .including overall
opinion, and at least five attributes of bread—nutrition, taste,
freshness, for children, and quality of ingredients (Appel 1098;
e.g., CX 47). The attribute “for children” cannot be equated with
nutrition since a bread may be regarded as appropriate for chil-
dren for numerous other reasons (Bauer 2396).

54, To the extent that any differences in the ratings on Wonder
Bread were statistically reliable, that is, not a result of chance,
they were necessarily attributable to the fact that the test group
had been exposed to a Wonder Bread commercial and the control
group had not (Appel 1099).

55. The primary criteria used to assess the effectiveness of
specific commercials were the ratings consumers gave Wonder
Bread on “overall opinion” and “predisposition to buy” (Appel
1145). A commercial that performed well on these dimensions
was judged effective without regard to its performance on other
“secondary measurement criteria,” which included ratings of spe-
cific attributes of bread such as taste, nutrition, freshness, and
others (Appel 1145). The ratings given by consumers to the
control bread were irrelevant at the time the tests were conducted
and no data concerning these ratings were included in the reports
of the surveys furnished to ITT Continental and introduced into
evidence (Appel 1119-20, 1150, 1160 ; Lazersfeld 1835-36). Per-
sons in the test group, which had been exposed to the commercial,
were also asked a series of questions intended to determine the
messages consumers derived from the commercial being tested
(Appel 1098-99, 1108).

56. The questionnaires used in the copy tests show that inter-
viewers were instructed to probe fully in eliciting survey respond-
ents’ recall of the commercial being tested (e.g., CX 47 at 5). The
verbatim responses were examined in considerable detail by Ap-
pel/Haley and were included in the survey reports (Appel 1099-
1100).

b7. These “recall” questions would reveal to respondents the
purpose of the survey with the result that responses to subse-
quent questions (including those in which the product attributes
were rated) would be inflated in favor of Wonder Bread (Appel
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1147). This instance of “questionnaire bias” would not constitute
a serious weakness in the design of the surveys, given the purpose
for which they were done, but it would quite seriously bias, to the
decided advantage of Wonder Bread, any effort to compare the
ratings of the control bread on the product attributes with those
of Wonder Bread (Appel 1147-50; Lazersfeld 1801-02).

58. RX 32 is a tabulation of certain of the data compiled in 19
separate surveys that were part of the Wonder Bread advertising
copy testing program. RX 46 and RX 47 reflect computations
made from RX 32 by respondent’s expert witness Raymond A.
Bauer, which computations reflect the average effects of the com-
mercials on consumers’ overall opinion of Wonder Bread and on
their perception of specific attributes.

59. RX 46 shows, that for 13 tests of commercials with a
nutritional theme, the difference between control and test group
ratings was at least the same on attributes other than nutrition
as it was on the attribute of nutrition; that is, exposure to the
Wonder Bread commercial resulted in at least as much gain in the
ratings of Wonder Bread on attributes other than nutrition as it
did on nutrition (Bauer 2384-86). The average gains generated
by nutrition commercials that were computed by Dr. Bauer and
are shown on RX 46 are as follows:

Overall Opinion +5.6
Taste +6.9
For Children 164
Quality of Ingredients +5.0
Nutrition +5.0
Freshness +5.0

60. Similarly, four commercials that promoted the freshness
attribute of Wonder Bread caused no greater increase in con-
sumer ratings of Wonder Bread on freshness than they did on
consumer ratings of Wonder Bread on other attributes (RX 46;
Bauer 2385-86). :

61. RX 47 correlates the gains caused by Wonder Bread’s nutri-
tional advertising in consumer ratings of Wonder on overall opin-
ion and on the specific product attributes (Bauer 2386-87). With
respect to the 13 nutrition commercials, RX 47 shows that when
such a commercial generates an above-average increase in the
ratings of Wonder Bread on overall opinion it also generates
substantial increases in ratings of the specific attributes of Won-
der Bread, but that those commercials that perform below aver-
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age on overall opinion do not produce substantial gains on the
attributes (RX 47; Bauer 2387). The specific findings of Dr.
Bauer reflected in RX 47 are as follows:

Nutrition Ads
High Overall Low Overall
. (6.64) (5.6—)
Nutrition 9.3% 1.3%
Taste 11.8% 2.7%
For Children 8.8% 4.3%
Freshness 7.5% 2.8%
Quality of Ingredients 8.0% 2.4%
6 ads 7 ads

RX 47 shows the same pattern for the four freshness commercials
tested (Bauer 2388).

62. Together, RX 46 and RX 47 establish that Wonder Bread
commercials promoting nutrition had no specific distinctive nutri-
tional impact, but rather an undifferentiated effect; that is, if
effective, the commercials caused gains in consumer perception of
all attributes of Wonder Bread, not simply nutrition (Bauer 2384,
2387). '

63. RX 46 and RX 47 refute complaint counsel’s contention that
.the nutritional advertising for Wonder Bread made people think
Wonder Bread was more nutritious than other breads or created
an image of Wonder Bread as distinctively nutritious (Bauer
2398). ‘

64. A regular phenomenon of both psychology in general and
consumer psychology in particular is the “halo effect,” by virtue
of which a person’s overall impression of a phenomenon will color
his impression of specific attributes of the phenomenon, or by
virtue of which a favorable impression of an attribute will create
an overall favorable impression (Bauer 2381; Rossi 1564; Kuehn
2618). The halo effect may arise from use of a product, its
general popularity, or from the undifferentiated impact of its
advertising (Bauer 2401-02; Rossi 1565).

65. It is stipulated in this case that surveys of consumer atti-
tudes towards nine well-known, popular and leading brands of
common consumer products (whether or not advertised) would
show that consumers usually regard these brands as better than
their competitors on a variety of desirable attributes, whether or
not the attributes are mentioned in advertising for these brands
and whether or not the brands differ materially from their com-
petitors with respect to the attributes on which they receive
. higher ratings (RX 23). It is further stipulated that these same
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surveys would show that exposure to an advertisement of a well-
known brand usually results in increases of consumer ratings of
desirable attributes of these brands, whether or not these attri-
butes are mentioned in the advertisement (RX 23).

66. A survey based on a probability sample of nearly 2,500
interviews selected to represent the adult population of the
United States reflects that a large majority of the population
believes that well-known brands are purchased simply because
they are thought to be better (RX 24).

67. The halo effect is likely to be stronger in the case of an
attribute such as nutrition that consumers cannot effectively
measure or in the case of an attribute that is relatively unimpor-
tant to a consumer’s purchase decision (Bauer 2390, 2391-92;
Kuehn 2618 ; Rossi 1602-03).

68. The lack of relevance of nutrition to bread purchasing
decisions is established by certain portions of a survey entitled
the “Wonder Bread Problem Market Study” (CX 95-102; RX
41). Both complaint counsel and respondent offered portions of
this survey. RX 41 consists of tables entitled “Major Reasons for
Buying Brand Most Often” taken from the reports on the results
of the problem market study in seven major cities. This data
shows that nutrition is probably the least important reason in the
eyes of consumers for choosing a particular brand of bread
(Bauer 2393). RX 41 records results of roughly 500 interviews
conducted in each city, and shows that in no instance in any one
of these cities did as many as 1 percent of the persons surveyed
cite nutrition as a reason for buying one brand of bread over
another (RX 41; Bauer 2393-94).

69. Table 18 of CX 95 is entitled “The Importance of White
Bread Attributes,” and reflects, on a 10-point scale, the impor-
tance to consumers of 24 attributes of bread. The four listed
attributes that are in any way related to nutrition are not near
the top of this list, but rather fall in the middle (Rossi 1581;
Bauer 2394-95). The fact that this data indicates that nutrition
is viewed as having some importance, however, does not mean
that nutrition is a differentiating factor among brands (Bauer
2395). Even before he was confronted with the tables later intro-
duced as RX 41, an expert witness for the Commission had con-
cluded that nutrition was not an important factor in bread pur-
chase decisions (Rossi 1620).

70. RX 46 and RX 47 demonstrate that the effects of Wonder
Bread commercials were not a function of the specific claims
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made and further show that the halo effect was operative in the
case of Wonder Bread advertising (Bauer 2388-89). By them-
selves, RX 46 and RX 47 do not show whether it operated
through an initial change in overall opinion or in a specific attrib-
ute (Bauer 2426-27). The minimal importance of nutrition as a
reason for consumer preference of one brand of bread over an-
other, however, indicates that the halo effect most likely operated
by a change, first in overall attitude toward Wonder Bread, which
then generated changes in consumer perceptions of its attributes
(Bauer 2427-28). The probability of consumers responding first
to information about an attribute as unimportant as nutrition is
extremely low, since persons do not pay attention to things in-
versely to their importance (Bauer 2427-28). The content of the
commercials was important only insofar as it operated as a con-
venient organizing theme around which a commercial could be
generated that attracted attention and created a generally favora-
ble attitude toward Wonder Bread (Bauer 2397).

T1. RX 54 reflects the results of certain “regression analyses”
of data contained in CX 155 (Kuehn 2563), which was identified
as a printout from IBM cards prepared in connection with certain
of the copy tests. CX 155 includes consumer ratings of both
Wonder Bread and the control bread on overall opinion and the
specific product attributes (Chamblee 1204-08).

72. RX 54 presents data from CX 155 for only four of the copy
tests, because these were the only tests for which matching data
for both test and control groups were available, and commercials
are generally tested by using both control and test groups (Kuehn
2564). The purpose of the analysis in RX 54 was to determine the
effect of the commercials being tested, two of which promoted -
nutrition and two of which promoted freshness (Kuehn 2576-
T77). The commercial tested in Test No. 5 is entitled “Cardboard
House :60,” CX 9 in this case (see CX 46), and the commercial
involved in Test No. 10 is entitled “Kites :30,” CX 12 in this case
(see CX 50). RX 54 includes analysis of data underlying tests of
these commercials.

73. RX 54 employs four different measures for assessing the
impact of the commercials, although in each instance the most
meaningful, and the one generally used more than all the others
combined, is the measure based on the percentage of persons in
both the control and test groups who rate Wonder Bread higher
than the control bread on any given attribute (Kuehn 2567,
2626). :



e m e mmmtmmas mmmas AfiAARALYMA WWey ALVN/ey AYL 4RI (S ]

865 Initial Decision

74. The regressions indicate that the major effect of the com-
mercials was to increase consumer ratings of Wonder Bread on
the dimension of taste (RX 54; Kuehn 2565).

75. The regressions also indicate that exposure to a Wonder
Bread commercial never caused consumer perceptions of Wonder
Bread on nutrition to stand out significantly from consumer per-
ceptions of Wonder Bread on other attributes, and further that
these commercials did not cause consumers to perceive Wonder
Bread as more nutritious than other breads when compared to the
perceptions of consumers not exposed to a Wonder Bread com-
mercial (RX 54; Kuehn 2565).

76. In addition to the material relating to consumer ratings of
Wonder Bread’s attributes, complaint counsel offered in evidence
those pages from most of the copy tests that recorded the verba-
tim responses that are described in Findings 55-56, supra. The
verbatim responses from two additional copy tests were offered
into evidence by respondent (RX 48 and RX 49).

77. Two witnesses who testified on the Commission’s case-in-
chief agreed that examination of these verbatim responses consti-
tuted a good, or at least acceptable way of determining how
consumers understand Wonder Bread’s television advertising
(Lazersfeld 1829; Mendelsohn 1896). Dr. Lazersfeld had exam-
ined the verbatim responses (Lazersfeld 1828), and concluded
that the persons whose responses are recorded do not say that
they understand Wonder Bread commercials to say that Wonder
Bread is better than other breads (Lazersfeld 1830). Two expert
witnesses for respondent testified that the verbatim responses are
evidence of consumer understanding of Wonder Bread’s adver-
tisements (Britt 2353 ; Crissy 2476). ‘

78. Respondent presented the testimony of Donald W. Jackson,
a doctoral candidate in marketing at Michigan State University
(Jackson 2438). This witness had conducted a systematic content
analysis of all the verbatim responses (2,065 in number) con-
tained in 19 separate tests (Jackson 2439-41).

79. Of these, only 61 support any one of the five a]legatlons
stated in Paragraph 8 of the complaint (Jackson 2442-43).

80. With respect to those copy tests of commercials that pro-
moted the nutritional quality of Wonder Bread only 53 of 1,320
support any one of the Commission’s allegations. Of these, nine,
or less than 1 percent of the total, support the allegation that
Wonder Bread is represented to be uniquely or outstandingly
nutritious as alleged in Paragraph 8(a) of the complaint; 24
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support the allegation in Paragraph 8(b) ; 12 support the allega-
tion in Paragraph 8(c) ; seven support the allegation in Para-
graph 8(d) ; and only one supports the allegation in Paragraph
8(e) (Jackson 2447). ‘

81. On cross-examination Jackson agreed that two additional
responses should be included in his tabulation (Jackson 2471).
Only one of these, however, was generated by a nutrition commer-
cial, and its inclusion would not alter the finding that less than 1
percent of the verbatim responses generated by the nutrition
advertising for Wonder Bread support the allegation that con-
sumers understand such advertising as representing Wonder
Bread to be a distinctively or uniquely nutritious bread.

82. It was agreed by witnesses both for respondent and, on
rebuttal, for the Commission, that customary methodology for
content analysis of this kind involves a test of reliability that
requires independent coding by more than one person of either
all, or at least a subsample, of the items being analyzed (Crissy
2491-92; Gerbner 2786-87).

83. In fact, the verbatim responses were systematically ana-
lyzed by two different persons with results that were consistent
(Crissy 2478-79, 2492).

84. Based on this consistency data, plus his own reading of
roughly one-half of the responses, respondent’s witness Crissy
estimated that the degree of error in the Jackson tabulation
would be a maximum of 1 or 2 percent and would not be a matter
of any significance (Crissy 2480 ; see also Crissy 2492-93).

85. Complaint counsel offered most of the verbatim responses in
evidence on their own case-in-chief. Although complaint counsel
on rebuttal offered testimony critical of some aspects of the
Crissy/Jackson analysis, complaint counsel have never offered
any evidence tending to show that the verbatim responses support
any allegations of the complaint.

86. Review of the verbatim responses is within the competence
of the finder of fact. The verbatim responses establish that con-
sumers do not perceive the Wonder advertising to contain the
representations alleged in the complaint. The rare instances of
support for the complaint allegations in the verbatim responses
are of no significance since even the clearest communication will
be misunderstood by some small number of persons (Bauer
2403).

87. Respondent presented the testimony of Dr. Steuart Hender-
son Britt, a psychologist with extensive experience in marketing,
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advertising, consumer behavior, and consumer understanding of
advertising (Britt 2326-29, 2348; RX 44). Dr. Britt had studied
the films of the Wonder Bread commercials introduced into evi-
dence by complaint counsel, examined print advertising for Won-
der Bread, and had further examined roughly one thousand of the
verbatim responses (Britt 2847, 2350, 2351-53). It was his opin-
ion that this advertising did not represent, and would not be
understood by consumers to suggest, that Wonder Bread is an
outstanding source of mnutrients distinct from other enriched
breads or that Wonder Bread is a uniquely nulritious bread
(Britt 2349). On the basis of his experience with other advertis-
ing campaigns that have run for a great period of time, Dr. Britt
concluded that the fact that nutritional advertising for Wonder
Bread was used for a number of years would not result in con-
sumers’ understanding that other breads were not as nutritious as
Wonder Bread (Britt 2349-50). :

88. It was further Dr. Britt’s opinion that the Wonder Bread
advertisements involved in this case do not make, either expressly
or by implication, any of the representations asserted in Para-
graphs 8(b)—(e) of the complaint (Britt 2349-51).

89. The only witness that complaint. counsel presented on the
" question of how consumers would understand Wonder Bread ad-
vertising examined these advertisements to determine both what
they actuolly say and “what people may possibly derive from
them.” (Mendelsohn 1882). This witness agreed that none of the
advertisements expressly made any of the representations alleged
in Paragraph 8 of the complaint.

90. With reference to the allegations.of paragraphs 8(a)
through (d), Dr. Mendelsohn testified that “it is quite possible”
for some consumers to read the alleged representations into Won-
der Bread television advertising (Mendelsohn 1885, 1888-89, as
corrected, Tr. 1917-18).

91. In assessing what he described as the “latent content” of
Wonder Bread’s advertising, Dr. Mendelsohn considered, as very
important, the duration of the advertisements in terms of length,
scope, and frequency by which the same proposition is repeated
. with little variation (Mendelsohn 1881-82).

92. Dr. Mendelsohn admitted that the validity of his testimony
was subject to proof or disproof based on factual data and that he
would have a scientific obligation to change, or even reverse, the
opinions he stated if factual data showed that consumers do not
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perceive Wonder Bread’s advertising in the fashion he had de-
scribed (Mendelsohn 1895). He had nmot studied any of the data
available in the record indicating how consumers in fact perceive
Wonder Bread advertising (Mendelsohn 1894). Also, although
Dr. Mendelsohn purported to find a “powerful appeal” based on
nutrition in the advertising, the record establishes that most of
the commercials tested were judged ineffective on the most impor-
tant criterion by which their performance was measured (Hack-
ett 2120), and that nutritional advertising was abandoned as
ineffectual (Hackett 2121-22).

93. Both Paragraphs 8(b) and (c) allege that Wonder Bread’s
advertising represents the products to have all nutrients essential
to healthy growth and development. No commercial in evidence
expressly makes this claim. Thus Dr. Mendelsohn’s opinion that
Wonder Bread’s advertising might be understood in the manner
alleged in Paragraphs 8(b), (c¢), and (d) of the complaint is in
conflict not only with witnesses presented by respondent but also
with the testimony of the Commission’s own expert witness, Dr.
Briggs.

94. Yet another Commission witness testified that although a
child of 3 or 4 might understand that Wonder Bread by itself
could cause a chid’s growth, “[¢]he word ‘help’ that is used there
Is very clear to an adult * * * ” (Solnit 608) (emphasis added).

95. There is no record evidence that the reference to protein in
Wonder Bread advertising expressly or impliedly represents to
consumers that the protein in Wonder Bread is complete protein
of high nutritional quality necessary to assure maximum growth
and development, as alleged in Paragraph 8(e). Moreover, re-
spondent denied that the protein in Wonder Bread was not of a
nutritional quality sufficient to assure maximum growth and de-
velopment when Wonder Bread is consumed in the customary
manner that bread is used in the diet.

96. To summarize the evidence presented concerning the impact
of specific Wonder Bread advertisements on consumers, they sup-
port the following findings:

a. Wonder Bread advertisements had no impact on consumers
that was specific to the attribute of nutrition, or was a function of
the claims made.

b. The commercials in question generated a “halo effect” which
was not shown to be the result of the nutritional content of the
commercials.
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¢. Exposure to Wonder Bread television advertising that pro-
motes nutrition does not cause consumers to perceive Wonder
Bread as more nutritious than other breads.

d. Only a small and insignificant percentage of consumers ex-
posed to Wonder Bread television commercials understand those
commercials to make any claim alleged by Paragraph 8 of the
complaint.

e. None of the challenged advertising for Wonder Bread con-
tained, either directly or by implication, any of the representa-
tions alleged in the complaint.

C. Consumer Perceptions of Wonder Bread Not Shown to Be
Connected to Wonder Bread Advertising

97. In addition to the survey material and other evidence de-
scribed above that related to the direct effects of Wonder Bread
advertisements, complaint counsel introduced several surveys and
other exhibits and related testimony concerning consumer atti-
tudes toward Wonder Bread and other brands of bread. These
surveys, which do not purport to measure the direct impact of
Wonder advertising, are discussed seriatim below. .

98. CX 112 consists of certain portions of a study entitled
“BRBDO Omnibus for Wonder Bread, July, 1971” conducted by the
research department of Batten, Barton, Durstine & Osborn, Inc.
(CX 112; Light 1346).

99. The “Omnibus” is a survey done on a quarterly basis in 60
cities throughout the United States, and the results of the
Omnibus are projectable to houses with telephones in communi-
ties that represent about 70 percent of the packaged good sales in
the United States (Light 1348-49). _

100. Interviews for the survey were conducted by telephone,
and efforts were taken to distribute the calls during the day and
evening hours. Three callbacks were made to reach prospective
respondents who had not otherwise been contacted (Light 1349).
Two validation checks on the interviews were conducted (Light
1349-50). .

101. Respondent ITT Continental participated in this survey in
both April and July of 1971. The data in CX 112 reflects the
results of the surveys in both months, though the tabulations in
CX 112 are limited to those markets in which Wonder Bread is
distributed, and the data are projectable to these markets (Light
1348, 1849, 1353). Because Wonder Bread is the single brand
distributed throughout all these markets, it is to be expected that
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the results shown in CX 112 are inflated in favor of Wonder
Bread (Light 1355-56; Rossi 1652). Because users of a product
tend to regard it as better in specific attributes than products
they do not use, a product’s market share affects its performance
in surveys of consumer attitudes (Light 1356 ; Rossi 1565 ; Bauer
2401-02). ' ’

102. Complaint counsel’s expert witness on CX 112 testified
that it provides a good measure of the extent to which consumers
perceive Wonder Bread as superior to other breads on nutrition,
although he agreed that because the data tabulated in CX 112 was
limited to Wonder Bread markets, any such estimate based on
this material would have to be revised downward (Rossi 1652).

103. Table 74 (page 108) of CX 112 shows that in July 1971,
2.3 percent of the respondents surveyed regarded all brands of
white bread the same in terms of nutrition (Rossi 1569-70, 1628;
CX 112, Table 74), and that only 5 percent of the respondents
surveyed thought that Wonder Bread stands out on nutrition
from other breads (CX 112, Table 74). This same table shows
that 3.7 percent of the respondents surveyed thought that Wonder
Bread was among the better breads on nutrition, but these re-
sponses cannot be equated with a belief that Wonder Bread is
unique or stands out on nutrition (Rossi 1627 ; Light 1356). '

104. Using regression analysis Professor Rossi purported to try
to determine whether consumer perceptions of the nutritional
attributes of Wonder Bread reported in CX 112 derived from
some source other than a halo effect flowing from Wonder Bread’s
general popularity. The results of this analysis are contained in
CX 157, and show that the halo effect cannot be discounted as the
source of the ratings that Wonder Bread stands out on nutrition
(CX 157; Rossi 1573). In effect, then, the 5 percent who stated
that Wonder Bread stands out on nutrition (which percentage is
itself inflated) cannot be found to have derived that belief from
Wonder Bread’s advertising, since the halo effect is as likely to
have been the source of that perception.

105. CX 112 also demonstrates that consumer perceptions of
the nutritional superiority of a bread may develop in the absence
of nutritional advertising. Table 73 of CX 112 shows that Arnold
and Pepperidge Farm, which together have about one-half the
market share of Wonder Bread and have never been advertised on
a nutritional basis, are mentioned as being superior on nutrition
by virtually the same number of persons as the number that
mentioned Wonder Bread (Bauer 2399-2401).
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106. That same table also reflects that data tabulated for the
Pacific region showed that between April 1971 and July 1971
there was a statistically significant increase in the percentage of
persons who thought that Wonder Bread stood out on nutrition
(CX 112, Table 73; Bauer 2405-06). During this period in the
Pacific region Wonder Bread was being advertised exclusively on
the basis of freshness (Bauer 2406 ; Hackett 2123, 2137).

107. From the data from CX 112 contained on page 3 of CX
157, prepared by Dr. Rossi, the characteristics of both Pepperidge
Farm and Arnold were compared by means of regression analysis
with the characteristics of Wonder Bread (Kuehn 2625). Both
Arnold and Pepperidge Farm performed better than would be
expected on the nutritional rating (Kuehn 2624-25; Rossi 1650),
which is evidence that they are regarded as more nutritious than
Wonder Bread (Kuehn 2624-25).

108. RX 11 consists of a single table taken from the report of
the BBDO Omnibus for Wonder Bread conducted in April 1971
(Light 1857). This survey was done in exactly the same fashion
as CX 112, but the results tabulated in RX 11 are not limited to
those markets in which Wonder Bread is distributed (Light
1357). RX 11, which at one time was designated as CX 111 in
this proceeding, shows that in April 1971, only 3.7 percent of the
universe thought that Wonder Bread stood out on nutrition
(Rossi 1628-29).

109. CX 110, RX 12, RX 13, and RX 60 all constitute portions
of a survey conducted for respondent in 1966 by Oxtoby-Smith,
Inc., a market research firm in New York City, which conducts
consumer surveys for a broad variety of corporations in the
United States (Peterson 1435, 1452). This study is entitled “A
Study of the Packaged White Bread Market in Which Wonder
Bread Is Sold (Final Report)” and was referred to by various
witnesses at the hearing as the “Basic Bread Study.” The results
of this study, insofar as they relate to adults, can be projected to
white English-speaking housewives residing in Wonder Bread
marketing areas who, at the time of the survey, had purchased
packaged white bread within the past month (Peterson 1444-45).
From the evidence concerning the methodology of this survey
(Peterson 1441-45), the methodology and results of this survey
appear reliable, with the following qualifications: (a) the survey
measures attitudes only as they existed when the interviews were
conducted in early 1966, and the data in the survey cannot safely
be projected to the present (Peterson 1452-53); and (b) the
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children who were surveyed in connection with the study were not
chosen according to a probability sample, and the data that re-
lates to them is not projectable to any universe beyond the sample
of children itself (Peterson 1451-52).

~ 110. RX 13 is a table from the Basic Bread Study entitled
“Qualities Liked about Favorite Bread” (RX 13; Peterson 1487).
With responses tabulated down to 1 percent, there is no mention
of nutrition as a quality liked either by users of Wonder Bread,
users of premium breads, or users of private labels (RX 13). RX
60 is a table from the Basic Bread Study entitled ‘“Perceived
Differences in Brands of Regular White Bread” (RX 60). Again,
there is no mention of nutrition as an attribute on which brands
of white bread differ (RX 60). This study demonstrated that no
single bread was viewed by consumers as standing out on nutri-
tion (Hackett 2118).

111. CX 108, entitled “Detailed Tabulations: A Study of the
Market for White Bread in Kansas City,” is a study that was
conducted by Oxtoby-Smith, Inc. for respondent in the fall of
1965 in Kansas City (Peterson 1461-62). The two hundred peo-
ple interviewed were not selected according to a probability sam-
ple and therefore the findings are not projectable to any popula-
tion beyond the sample itself (Peterson 1463-64).

112, CX 95-102 and RX 41 constitute portions of a survey
entitled the Wonder Bread Problem Market Study, conducted by
Grudin, Appel, Haley, Inc. on behalf of respondent in 1969 (CX
95, at 1-2). The record concerning the methodology of this survey
is extremely limited and does not disclose the procedures em-
ployed in the survey, including the manner in which the sample
was selected or even if probability sampling techniques were used
(Appel 1138—40). This survey must be ignored in any determina-
_tion of this proceeding.

113. Two of complaint counsel’s expert witnesses testified that
two important criteria for assessing the quality of any survey
include the design of the sample surveyed and of the question-

~naire used (Lucas 750; Rossi 1548). The Commission’s witness on
the Problem Market Study had never seen the questionnaire on
which the survey was based (Rossi 1656).

114. CX 156 reflects some measure of consumer perceptions of
Wonder Bread on 28 dimensions vis-a~vis other breads in five of
the -eight cities in which the Problem Market Study was con-
ducted (Rossi 1559). By simply running an arithmetical count,
Dr. Rossi concluded that on four dimensions related to nutrition,
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Wonder Bread had a statistically significant advantage 34 out of
40 times, whereas on all other qualities, which Dr. Rossi lumped
together, Wonder Bread had a statistically significant advantage
139 times out of 240 (CX 156, page 2; Rossi 1560, 1610).

115. Dr. Rossi concluded from this fact that, although Wonder
Bread was seen as superior by and large on almost every quality
(an indication of “some kind of halo effect”), its superiority on
nutrition was more pronounced (Rossi 1560, 1566).

116. From the underlying tables, which are in the record, it is
possible to make the same comparison for attributes other than
nutrition that Dr. Rossi performed with respect to nutrition.
There are at least two such attributes, “freshness” and “gives
better value for your money,” on which Wonder Bread’s relative
performance is as strong as it is on nutrition (Rossi 1610-12).

117. Wonder Bread’s performance on qualities other than nutri-
tion depends on both the kind and the number of attributes that
were rated. Thus the results of Dr. Rossi’s computations would
vary according to changes in the number of factors surveyed,
their quality, and the way they are stated, that is, whether in
positive or negative terms (Rossi 1616-17, 1637-38). _

118. CX 159 reflects the results of regression analyses run by
Dr. Rossi for the purpose of comparing the ratings of the impor-
tance to consumers of 24 characteristics of white bread shown in
Table 18 of CX 95 with the actual ratings given Wonder Bread on
these attributes in the four control markets where Wonder Bread
was performing successfully (Rossi 1581).

119. The results of this analysis showed a fairly strong rela-
tionship between the importance of the attributes to consumers
and the actual rating of Wonder Bread on those attributes; 'that
is, if a quality was deemed important, the rating of Wonder
Bread on that quality was also found to be high (Rossi 1582).
This is evidence that the halo effect is operating (Rossi 1581).

120. Although Wonder Bread performed consistently better
than the “ideal bread” on the nutrition attributes, Dr. Rossi
found that by and large all brands performed better on these
qualities and that, therefore, no firm conclusion of any sort can be
drawn from CX 159 concerning whether anything in addition to
the halo effect accounted for Wonder Bread’s performance on the
nutrition attributes in CX 159 (CX 159, p. 2; Rossi 1583—-86).

121. In CX 160 mean consumer ratings of the attributes of
Wonder Bread were compared with consumer ratings on each of
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two other breads in five of seven cities studied in the Problem
Market Study (Rossi 1586-87).

122. Although Wonder Bread was found to perform better than
the competing breads on the four nutrition attributes, further
investigation employing the same technique and all seven markets
revealed that the performance of two other breads on the same
dimensions was not significantly different from the results ob-
served for Wonder Bread (RX 53; Kuehn 2554-57; 2562-63). A
third brand exhibited the same pattern as Wonder (RX 53;
Kuehn 2557). Other breads, in other words, exhibit the same-
characteristics with respect to the nutrition attributes that Rossi
found for Wonder in his analysis in CX 160 (Kuehn 2558).

123. The data on which CX 160 is based is limited to a compari-
son of Wonder Bread with certain named brands in each of the
five cities studied and does not purport to compare Wonder
against all breads (Rossi 1649). RX 53 demonstrates the variabil-
ity of the performance of various breads, at least within the
framework of the technique employed by Dr. Rossi, and shows
that the results in CX 160 depend on the set of brands used (RX
53; Kuehn 2557). It is likely that had other breads been used,
some would have outperformed Wonder Bread on nutrition
(Kuehn 2557).

124. Regression analysis of the type employed by Dr. Rossi in
preparing CX 157-160, is a sophisticated mathematical procedure
in which a line is fitted among points on a graph (here ratings
given to various attributes of bread). Conclusions based on
regression analysis of Wonder Bread’s nutrition ratings depend
on (1) the number and kind of other attributes that are rated,
(2) the ratings given the attributes that are included, (8) the
form (positive or negative) in which the ratings are compiled,
and (4) attribute ratings for other brands. Changes such as
deletion of any attribute, or in ratings given another brand,
would change the location of the regression line and thereby
affect the conclusions inferable as to Wonder Bread’s nutrition
rating (Kuehn 2578—74 ; Rossi 1642—43).

125. Because the results obtained by regression analysis depend
on all these variables, the results reflect a substantial amount of
judgment as to what data to include and exclude (Rossi 1636-37;
Kuehn 2574). The results also depend upon what some market
researcher chose to measure and not to measure (Rossi 1636). Dr.
Rossi himself recognized the importance of the element of judg-
ment involved in the use of regression analysis when he sought to
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explain the inconclusive results shown in CX 157 on the grounds
that he had included “garbage as well as some fine material” in
his analysis (Rossi 1673).

126. Moreover, in those regression analyses in which a compari-
son is drawn between Wonder and another brand, the conclusions
as to Wonder ratings necessarily depend upon the perception
which the other brand has created among consumers through its
own advertising, merchandising, pricing, and the like (Rossi
1641-42).

127. None of the computations Dr. Rossi performed permitted
him to render an opinion, or even a “best estimate,” as to the
proportion of the housewife population that regards Wonder
Bread as nutritionally superior (Rossi 1660). On direct examina-
tion, Dr. Rossi estimated that from 10 to 25 percent of the
housewife population in the United States considers Wonder
Bread to have superior nutritional qualities (Rossi 1594-95), but
on cross-examination, it was shown that this estimate, which was
little more than a guess (Rossi 1653-54), in some fashion com-
bined data concerning two quite distinct subjects (Rossi 16562-
53). Whatever that estimate was intended to reflect, it did not
take account of relevant material that he had not studied—those
tables from the Problem Market Study, which were later received
in evidence as RX 41 (Rossi 1655-57). Confronted with these
tables on cross-examination, the witness revised the lower bounds
of his “estimate” to zero (Rossi 1657).

128. CX 155 and CX 165 constitute printouts from IBM cards
used in the on-air commercial testing program, and according to
complaint counsel, contain essentially the same information (Tr.
1751-52). These printouts tabulate how respondents in some of
these surveys rated both Wonder Bread and the various control
breads on overall opinion and on the separate product attributes
(Chamblee 1205-08). CX 166—170 constitute tables prepared by
complaint counsel’s witness, Dr. Paul F. Lazersfeld, from the data
contained in CX 155. ’

129. In preparing CX 166-169 from CX 155, Dr. Lazersfeld
compared the number of persons who rated Wonder Bread higher
than the control breads on the various attributes with the number
of persons who rated the control breads higher than Wonder
Bread, and computed a ratio for each attribute. He found that for
the cases for which he had data the ratio for the nutrition attrib-
ute consistently fell in the upper one-half of the ratios for all
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attributes rated when these ratios were ordered according to
magnitude (CX 169; Lazersfeld 1778).

130. This result does not occur because more people regard
Wonder Bread as better than the control breads on nutrition than
regard it as superior on the other attributes, because more people
do not do so (Lazersfeld 1809-10). Instead, it occurs because
fewer people rate the control breads higher than Wonder Bread
on nutrition than rate them higher on the other attributes (La-
zersfeld 1810-1816). Because the denominator of the ratio on
nutrition (the number of persons who rate the control breads
higher than Wonder Bread on that attribute) is so low, there is a
high standard error factor in that ratio, and it is also subject to
great variability (Lazersfeld 1811-14). Despite this expected
high standard error factor, however, no test for statistical signifi-
cance was ever conducted in connection with CX 166-169, and
there is no assurance that the results observed in any one case, or,
indeed in all of them, did not come about solely as the result of
chance (Lazersfeld 1814).

'131. Even accepting that advertising plays some unexplained
role in producing the results shown in CX 166-169, there is no
way to exclude the possibility that those results are as much
attributable to the manner in which the control breads were
advertised and promoted as to the manner in which Wonder
Bread was advertised (Lazersfeld 1817-18, 1830). Advertising
for the control breads may have caused them to perform better
than Wonder on attributes other than nutrition, a fact which
would account for the advantage observed for the Wonder Bread
nutrition ratio and make that advantage more apparent than real
(Lazersfeld 1818, 1830-31). In other words, the results of the
computations shown in CX 166-169 reflect, at most, the “adver-
tising structure” in markets in which the surveys were conducted,
that is, the effects of advertising for both Wonder and other
breads, and the results would differ in markets where the adver-
tising structure was different, such as where both breads were
advertised or promoted on a nutritional basis (Lazersfeld 1797-
98, 182021, 1830-31).

132. “An Analysis of Wonder Bread’s Nutritional Advertising”
(CX 114A) prepared by Dr. Leonard M. Lodish and Dr. Thomas
S. Robertson, who are teachers at the Wharton School of Finance
and Commerce at the University of Pennsylvania (Lodish 936,
944 ; Robertson 1219), purports to be a survey of consumer atti-
tudes toward Wonder Bread and of the effects of the advertising
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involved in this case. For numerous reasons, CX 114A is not a
proper and reliable survey (Britt 2330), and should not be ac-
corded any weight.

183. The project that resulted in CX 114A was initiated when
Henry Banta, prior complaint counsel in this case, addressed
three classes at the Wharton School in late January or early
February 1972 (Robertson 1230-32, 1275-76). One intent behind
the proposal to conduct a survey was to provide it to the Commis-
sion as evidence in the hearing in this case (Robertson 1229).

134. RX 14 is a copy of a letter dated March 13, 1972 from Dr.
Lodish to Mr. Banta containing a formal request for Federal
Trade Commission funds to underwrite the expense of the re-
search project (RX 14; Lodish 2004). As stated by RX 14, the
objectives of the study were:

1. To estimate the extent of the population who believe that ‘Wonder
bread is more nutritional than other brands because of its advertising.

2. To estimate the effect of Wonder bread’s nutritional advertising on
people’s purchase patterns.

3. To estimate the recall of Wonder bread’s nutritional theme advertising
that has been taken off the air.

4. To estimate the influence of FTC publicity on people’s attitudes about

Wonder bread.
5. To investigate significant interactions and patterns among the above
phenomena [sic] in various segments of the population.

1385. CX 114A represented Dr. Lodish’s “maiden effort” in de-
vising a questionnaire in connection with a consumer survey in-
volving advertising (Lodish 987-90). In addition, Dr. Lodish had
no prior experience with the use of the sampling technique em-
ployed in CX 114A (Lodish 990). Although Dr. Robertson
claimed that he had been involved in a small number of research
projects in various capacities (Robertson 1224-26), there is mno
evidence that he had any previous experience in questionnaire or
sample design in a survey comparable to CX 114A (see also Britt
2330).

186. Although it was originally planned that 1400 interviews
would be conducted with women in shopping centers in Penn.,
N.Y., and N.J. (RX 14; CX 114A, at 2), less than two-thirds that
number of interviews were in fact completed (Lodish 2046). The
selection of these respondents did not comply with standard crite-
ria of probability sampling, and therefore the sample did not
constitute a basis upon which the results of the survey can validly
be projected to any larger population (Lodish 1045—46; see also
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Lucas 766). The interviewers who conducted the survey were
given a range of discretion concerning whom to interview (Lod-
ish 953) and had difficulty complying with their instructions
concerning whom to interview (Lodish 1015-16; RX 6); these
are problems to be avoided at all costs in doing a probability
sample (Peterson 1451). Finally, no effort was made to match the
demographic characteristics of the sample with those of the popu-
lations in the areas where the interviewing was done (Lodish
974-75).

137. There are numerous problems of bias and other defects in
the questionnaire used in the survey (Britt 2332). Question three
of the questionnaire (CX 114A, Exhibit 3), which sought re-
spondents’ views concerning the nutritional superiority or inferi-
ority of Wonder Bread compared to other breads, was potentially
quite ambiguous (Lodish 975; RX 16-21, Lodish 2012-15).
~ 188. The questionnaire revealed to respondents a good deal
about the nature of the survey (Lodish 1021), and such exposure,
which may result in leading respondents, should be avoided (Lu-
cas 710-11; Rossi 1550-51; Britt 2334). Some of the questions
themselves were leading, and because the survey respondents
were not “qualified,” there is no way to determine whether or not
their responses were true (Britt 2341).

139. “Unaided recall” is generally tested by giving a minimum
of aids to trigger memory (Lucas 745-46). Because of the fre-
quent mentions of Wonder Bread on the questionnaire used in CX
114A, none of the questions on which recall data were based can
be said to have measured unaided recall; rather, they measured
aided recall (Britt 2333 see also Lucas 745).

140. A major defect in the design of the questionnaire was
failure to make any provision for gathering information concern-
ing brands of bread other than Wonder Bread (Britt 2333;
Kuehn 2536; RX 52). The absence of such information makes it
impossible to compare the results observed for Wonder Bread
with the results that might have been observed for other breads
had they been included, and further makes any test of the halo
effect impossible (Kuehn 2536).

141. The questionnaire further made no provision for obtalmng
any data concerning consumer perceptions of any attribute of
Wonder Bread other than nutrition (Robertson 1314). It is there-
fore impossible to conduct any test for the halo effect by compar-
ing consumer perceptions of Wonder Bread on nutrition with
their perceptions of Wonder Bread on other attributes.
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142. The interviewing for the survey was conducted principally
by students at the University of Pennsylvania, some of whom
were undergraduates, and at least some of whom, who also were
“supervisors” of other interviewers, were aware of the purpose of
the survey and the fact that it was being done at the instance of
the Federal Trade Commission for use in this proceeding (Lodish
947, 1019-20). Indeed, three of the four “supervisors” were
among the students whom Mr. Banta addressed at the University
of Pennsylvania (Robertson 1276).

143. The training of these student interviewers apparently
amounted to no more than three hours of classroom discussion
(Lodish 947). Inexperienced, inadequately trained interviewers
can do or say things that affect the results of a survey and their
use here was not proper (Britt 2335, 2363-64). For the same
reason, the fact that at least some of the interviewers were aware
of the purpose of the survey renders the results invalid (Britt
2335-36, 2365).

144. Respondent presented the testimony of Dr. Steuart Hen-
derson Britt, an expert witness with extensive experience in the
field of marketing and advertising research (Britt 2328-29). His
analysis of CX 114A demonstrated that it failed to meet any
important criteria that would qualify it as being a reliable survey
or, indeed, as being a survey at all in anything more than name
(Britt 2330-32).

'145. The above findings summarize the survey. evidence and
related testimony concerning consumer perceptions of Wonder
Bread and other brands of bread. They support the following
findings:

1. Three-quarters of the population as to which evidence
was produced (that is, housewives) perceives no difference
among bread on nutrition.

2. As of the spring of 1971, only about 5 percent of persons
regarded Wonder Bread as standing out on nutrition and the
perceptions of this legally insignificant number of persons
have not been shown to be the result of Wonder Bread’s
advertising. .

3. Even viewing the testimony of Dr. Rossi and Dr. Lazers-
feld in its most favorable light, that testimony does not
support any conclusion that Wonder Bread is perceived as
outstandingly or uniquely nutritious by any significant num-
ber of people or that any such perception would be the result
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of any advertisement that is in the record in this case or of
the nutrition advertising for Wonder Bread in general.

D. The Impact of Wonder Bread Advertising on Children and
Parents

1. Children

146. Paragraph 10 of the complaint alleges that certain adver-
tisements for Wonder Bread tended to exploit the aspirations of
children for rapid and healthy growth and development by falsely
portraying Wonder Bread to be an extraordinary food for produc-
ing dramatic growth in children. The charge is based principally
on the pictorial portrayal in the television advertising of a child
growing to 90 percent of adult height in the space of a few
seconds. .

147. The primary target group for Wonder Bread television

- advertising has always been women between the ages of 18 and 49
who are mothers of children below the age of 18 (CX 175, Par. 2;
Richel 2781-32). For a number of years prior to September 1970,
a small amount of the advertising budget for Wonder Bread was
also devoted to purchase of time on programs addressed specifi-
cally to children (RX 59; Richel 2732-36). Since September 1970
no Wonder Bread television commercials have been broadcast on
programs principally directed at children (CX 175, Par. 2). The
decision to discontinue all advertising directed specifically at chil-
dren was made after a consumer survey revealed to ITT Conti-
nental ‘that children influence bread purchases in less than 1
percent of all households (Hackett 2125, 2143).

148. The nature of mass media is such that television commer-
‘cials inevitably reach segments of an audience to which they are
not directed (Richel 2741). In 1970, respondents deliberately
adopted a strategy designed to minimize the incidence of potential
exposure (or “impressions”) of Wonder Bread commercials to
children under the age of 12, and to increase impressions against
the primary target group, women 1849 (Richel 2739). By pur-
chasing television time in accordance with this strategy, respond-
ents were able to deliver substantially more impressions against
the primary target group, and substantially fewer against chil-
dren, than could have been achieved by purchasing time indis-
criminately (Richel 2739, 2740, 2744).

149. Questions concerning the impact of television commercials

" on children have been the subject of only a very limited amount of

empirical research (Ward 2186-87; Solnit 633-34; Littner
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2284). The principal body of research that does exist consists of
studies directed by Scott Ward under grants received from the
National Institute of Mental Health which deal with the effects of
television advertising on children from the ages of 5 to 12 (Ward
. 2180-82). The results of this research are generally consistent
with the other published studies that have been done (Ward
2193-94). Although originally listed as a witness for complaint
counsel, Ward testified as a witness for respondent ITT Continen-
tal.

150. In general, Ward’s research reflects that there is a poten-
tial for either literal belief of, and/or confusion concerning, tele-
vision commercials among a small proportion of very young chil-
dren (Ward 2200-01). Even by the age of 5 to 7 there are
substantial numbers of children who are skeptical about television
commercials (Ward 2201). The potential for literal belief or con-
fusion that does occur in some young children decreases with age,
to a point around age 8 where children generally exhibit a clear,
consistent and widespread reaction that television commercials
cannot be taken as literally true (Ward 2200-01). Even young
children who are exposed to fantasy in television commercials
may disbelieve it because it does not conform to their own experi-
ence with reality (Ward 2206).

i151. A substantial amount of opinion testimony from three
psychiatrists and a pediatrician was also received on these issues.
This testimony was not based on empirical work in general, or as
to television advertising, or as to the challenged Wonder Bread
‘advertising. Insofar as broad conclusions of damage were as-
serted, it consisted merely of inferences as to the supposed impact
of Wonder Bread advertising on children based on the general
background and experience of the witnesses.

152. There is a concept in child psychology known as “magical
thought,” a term that describes the hope exhibited by the very
young child that he can magically control events around him
(Littner 2285). Magical thought is believed to be at its height
during the first two years of life; it is accompanied by a skepti-
cism concerning the child’s ability magically to influence the
world. As children learn to walk, magical thinking decreases,
while skepticism increases, enabling the child increasingly to dis-
tinguish what is real from what is magical (Littner 2285).

153. How an advertisement is perceived is more a reflection of
the child’s age and developmental level rather than of the content
of the commercial (Littner 2308-09; Granger 502). Because of
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the tendency to magical thinking, some children between the ages
of 3 and 6 may perceive the filmed growth sequence in Wonder
Bread television commercials as literally true; that is, as a prom-
ise that merely by eating Wonder Bread they could suddenly
spurt from a small to a large child (Littner 2286-87; Solnit 616).
However, these children will also be skeptical, and tend to disbe-
lieve this perception (Littner 2305—06).

154. Over the age of 6, children increasingly recognize that the
fantasy present in Wonder Bread television commercials consti-
tutes a “television trick” (Solnit 609), and are increasingly skep-
tical about it (Littner 2287).

155. The fantasy element contained in Wonder Bread television
commercials differs from other fantasies to which children are
exposed in their early years only in that it is a diluted version of
most normal children’s fantasies (Littner 2290). There are nu-
merous other instances of the same sort of fantastic or magical
appeals made on television (Galdston 467; Solnit 638), and some
younger children will also literally believe some other television
commercial to mean that biting into a piece of chewing gum will
transport him instantaneously from indoors to a beach (Galdston
471). Similarly, younger children may believe that Superman is a
real phenomenon (Littner 2315; see also Granger 508), and that
there are 9-foot-tall-talking birds, such as the featured character
on the widely acclaimed children’s television program, Sesame
Street (Granger 546-47).

156. A child’s perception of any television commercial may be
affected by a number of factors other than his normal tendency to
magical thinking, including the nature of his relationship with his
family, his previous experience with television, his parents’ reac-
tion to what he sees on television or the questions he asks about
television, and the influence of any friends with whom he may be
watching (Littner 2289). Generalizations, therefore, are difficult
(Solnit 644—45).

157. Similarly, whether a child requests his parents to purchase
a product he has seen advertised on television depends more on
the nature of the parent-child relationship and other factors than
on the persuasiveness of the commereial to the child (Littner
2298). Available empirical data shows that the incidence of chil-
dren’s efforts to influence bread purchases is relatively small, if
not virtually nonexistent (Ward 2222).

158. Two of complaint counsel’s witnesses raised objections to:
CX 27, the script of a commercial for Wonder Bread used on a
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children’s program, Captain Kangaroo (Granger 528-30; Solnit
622-23). The gist of this testimony was that children are more
susceptible to an advertising message communicated by an enter-
tainer. Even if true, neither CX 27 nor any other evidence con-
tains any indication that Wonder Bread commercials on Captain
Kangaroo contained the filmed growth sequence, or any other
element, that might give rise to the assertedly false portrayal
alleged in Paragraph 10 of the complaint.

159. There is no empirical evidence that children would suffer
psychological damage from learning that not everything seen on
television is literally true (Ward 2210). Even complaint counsel’s
witness did not claim that television advertising has any demon-
strable adverse impact on normal children (Galdston 472-78). All
witnesses agreed that the impact on children of television adver-
tising is far outweighed by other factors, particularly the nature
of the child’s relationships with other human beings, and espe-
cially his parents (Galdston 458-59; Granger 553; Solnit 630—
31; Littner 2292).

2. Parents

160. Paragraph 11 of the complaint alleges that certain Wonder
Bread advertisements tended to exploit the emotional concern of
parents for the growth of their children by falsely portraying
Wonder Bread to be a necessary food for children to grow and
develop to the fullest extent during the preadolescent years (Com-
plaint, Par. 11).

161. There has been no testimony that the representation al-
leged in Paragraph 11 of the complaint was made in any adver-
tisement for Wonder Bread. The television commercials and other
advertisements placed in evidence in this case do mot represent,
directly or by implication, that Wonder Bread is a necessary food
for children to grow and develop to the fullest extent during the
preadolescent years. )

- 162. Although parents are, of course, normally desirous of

healthy physical and mental growth for their children, there is no
evidence that these concerns are of such dimensions as to render
parents defenseless to the ordinary commercial appeals contained
in Wonder Bread commercials.

E. Paragraph 16 (b)

163. Paragraph 16(b) of the complaint alleges that certain
surveys of consumer attitudes conducted on behalf of ITT Conti-
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nental contained findings that certain of the television commer-
cials for Wonder Bread involved in this proceeding generated a
significant increase in the number of consumers who rated Won-
der Bread excellent or very good as compared to other breads in
terms of the quality of nutrition and value of the bread for use by
children. Paragraph 16 further alleges that on the basis of these
survey findings, ITT Continental knew or had reason to know or
should have known that certain of its advertisements for Wonder
Bread constituted “false advertisements” as that term is defined
in the Federal Trade Commission Act.

164. At the hearing, complaint counsel stated that the surveys
referred to in Paragraph 16(b) of the complaint were those from
the on-air commercial testing program (Tr. 1114). ,

165. Nothing in these exhibits purports to make any compari-
son between Wonder Bread and other breads (Appel 1119; La-
zersfeld 1835-36). The increases reported in the surveys involved
differences in consumer attitudes toward Wonder Bread between
groups who had been exposed to the commercial being tested and
groups who had not been so exposed (Appel 1119:;: Lazersfeld
1835-36). Moreover, this data in fact shows that nutrition com-
mercials for Wonder Bread did not represent, directly or by
implication, that Wonder Bread was an outstandingly nutritious
bread.

F. The “Uniqueness” Theory

166. By the first defense to its answer respondent ITT Conti-
nental asserted that it would not be in the public interest to adopt
a standard of illegality that would prohibit a manufacturer from
advertising attributes of its product that are not unique to that
product.

167. It would not serve the public interest' to prohibit respond-
ent ITT Continental from advertising its bread as nutritious
simply because other enriched breads are as nutritious. Complaint
counsel’s own expert testified that nutritional advertising of en-
riched bread is “commendable” (Briggs Tr. 907-08).

TII. Hostess Snack Cakes
The Products
168. From September 1970 until the present, respondent ITT

Continental has manufactured and distributed, and does manufac-
ture and distribute, a product line of fortified snack cakes desig-
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nated as Hostess cakes, muffins, and pies, and hereafter referred
to as “Hostess snack cakes” (Cotton 892; CX 126A-B).

169. The line of Hostess snack cakes is manufactured by the
continuous method or by the batch method. In both of the manu-
facturing processes, the enrichment materials are added early in
the manufacturing process. The fillings and icings, where applica-
ble, are also made by the continuous or batch method and are
applied to the cakes after cooling (Cotton 362-69). The ingredi-
ents of each Hostess snack cake and a description of the enrich-
ment tablets used therein is provided in CX 127A-G.

A. The Complaint Allegations

170. Paragraph 13 of the complaint alleges that through the use
of certain advertisements for Hostess snack cakes respondents
have represented, directly and by implication, that:

(a) The fortification of said Hostess snack cakes with vitamins
and iron constitutes a major nutritional advance that has just
been developed for providing children with good nutrition.

(b) The fortification of said Hostess snack cakes with vitamins
and iron constitutes a major nutritional advance that is unavail-
able in other baked goods used for snacks by children.

(¢) Said Hostess snack cakes provide all the vitamins recog-
nized as essential to the healthy growth and development of chil-
dren. ‘

(d) Said Hostess snack cakes provide children with good nutri-
tion.

171. Paragraph 14(a) of the complaint alleges that the fortifi-
cation of Hostess snack cakes with vitamins and iron does not
constitute a major nutritional advance that has just been devel-
oped for providing children with good nutrition because it is the
nutritional equivalent of using enriched flour to make the cakes, a
process that has been developed and used for more than 30 years.
Paragraph 14 (b) alleges that the fortification does not constitute
a major nutritional advance that is unavailable in other baked
goods used for snacks by children because any baked goods made
with enriched flour provide the same nutrients in similar
amounts.

172. Paragraph 14(c) asserts that Hostess snack cakes do not
provide in significant quantities all vitamins recognized as essen-
tial to the healthy growth and development of children, and Para-
graph 14(d) alleges that the representation that Hostess snack
cakes provide children with good nutrition is false, misleading,
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and deceptive because it fails to disclose the material fact that the
cakes are composed primarily of sugar (Complaint, Pars. 14(c),
(d)).

173. By its answer, respondent ITT Continental denied the
allegations of Paragraphs 14(a) and (b) except to admit that one
print advertisement for Hostess snack cakes represented that
enrichment of these products constituted a major nutritional ad-
vance (Ans. of ITT Continental). Respondent denied that amy
advertisement for Hostess snack cakes had ever contained the
representation asserted by Paragraph 13(c) of the complaint,
and admitted that certain advertisements for Hostess snack cakes
did represent that the products contain good nutrition (Ans. of
ITT Continental). Respondent denied that any of the representa-
tions that it admitted were made in Hostess snack cake advertis-
ing were false and denied that the sugar content of Hostess snack
cakes was a material fact required to be asserted in its advertis-
ing (Ans. of ITT Continental). ‘

174. The complaint did not assert, and the Commission there-
fore did not endorse, an allegation that the advertising was false
and misleading because Hostess snack cakes do not satisfy some
broad and undefined test of “good nutrition.” Moreover, the pro-
posed order issued by the Commission and served with the com-
plaint also shows that the Commission did not intend to assert in
the complaint this claim of violation. The proposed order nowhere
seeks a bar agdinst representing that enriched Hostess snack
cakes contain good nutrition.

175. However, seven months after the issuance of the com-
plaint, complaint counsel for the first time asserted that the com-
plaint raises the broad question whether Hostess snack cakes
constitute “good nutrition,” though complaint counsel have never -
defined the term (Prehearing Conference, May 1, 1972, Tr. 194-
95). In a pretrial memorandum dated October 22, 1971, complaint
counsel had submitted a list of factual issues they claimed were
raised by the pleadings. No issue was listed therein as to whether
Hostess snack cakes provide children with “good nutrition.” Be-
tween these two dates the identity of complaint counsel had en-
tirely changed.

176. No issue was properly raised by the pleadings as to
whether the Hostess snack cake advertising was unlawful because
it represented that Hostess snack cakes were “good nutrition.”
Neither complaint counsel nor the administrative law judge has
authority to amend Commission pleadings.
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B. The Challenged Commercials and Advertisements for Hostess
Snack Cakes

177. CX 31-85 were identified by ccomplaint counsel as five films
of television commercials for various Hostess snack cakes; CX
86-40 were identified as storyboards for certain Hostess snack
cake television commercials, and CX 41 was identified as a maga-
zine advertisement for Hostess snack cakes (Tr. 794-96).

178. CX 381 is the film of a sixty-second television commercial
entitled “Snack Cake Jungle/Fruit Pies.” The film opens by
showing a mother in a supermarket with the following words
spoken by announcer:

Snacks, snacks, everywhere snacks. Welecome to the snack ecake jungle.
Everywhere you look, snack cakes for the kids.

The mother then asks:

Are there any that have more than good taste?

As the visual portion depicts a display of Hostess fruit pies the
announcer responds:

Yes. Hostess announces snack cakes now fortified with vitamins and iron.

The mother is shown choosing the Hostess fruit pies and then
serving them, with a pitcher of milk, to her children. The audio
continues with the announcer saying:

You can thank the Hostess bakers for new vitamin-fortified snack cakes,
with the good taste kids love, and good nutrition they need. Like new
Hostess fruit pies. That tender pastry crust with luscious fruit filling, now
gives your children more than good taste. It gives them important nutrition,
too. Because now Hostess fruit pies are fortified with body-building vitamins
and iron to grow on. Yes, now there are snack cakes with more than good
taste. New vitamin-fortified Hostess snack cakes. Look for the “V” on
packages of Hostess fruit pies. Thank Hostess for the good taste kids love,
and good nutrition they need.

179. Other alleged Hostess commercials in evidence are gener-
ally similar, with the exception that some are only thirty seconds
in length and therefore do not include all of the text quoted above,
and with the further exception that different products, that is,
cup cakes and Twinkies, are promoted in other commercials.

180. CX 41 purports to be a magazine advertisement. A child
with a football is pictured eating a Hostess Twinkie. Across the
top of the picture are the words “A major nutritional advance
from Hostess,” and, at the side of the picture, “Snack cakes with
body-building vitamins and iron.” Inserted in the lower half of
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the picture, together with pictures of packages of Hostess fruit
pies, Twinkies, and cup cakes, is the following text:

Look for the big “V” on every new package of Hostess Cup Cakes, Twinkies
- and Fruit Pies! It’s the nutritional advance that takes the guesswork out
of which snack cakes to buy! These famous Hostess Snack Cakes now give
your children more than good taste * * * they give them important nutri-
tion, too. So, why settle for just any snack cake—give them Hostess Snack
Cakes fortified with body-building vitamins and iron to grow on.

Acro_s-s the bottom of the advertisement is a line that states:
“Thank Hostess * * * for the good taste kids love and good
nutrition they need.”

181, The phrase “major nutritional advance” appeared only in
print advertising for Hostess products; it did not appear in any
television commercials (Hackett 2134-35). The total budget for
the nutritional advertising in print media for Hostess products
was $130,786 (CX 172, Par. 14).

182. There is no evidence or estimate of the number of con-
sumers who may have seen the print advertisement on this small
budget. There is no evidence in the record that CX 41, or any
other advertisement using the “major nutritional advance”
phrase, was disseminated in “commerce,” as commerce is defined
in the Federal Trade Commission Act, or that any such advertise-
ment was disseminated for the purpose of inducing, or was likely
to induce, the purchase of Hostess products in “commerce,” as
commerce is defined in the Federal Trade Commission Act.

183. No reliable expert testimony was received concerning con-
sumer understanding of the Hostess snack cake television com-
mercials involved in this case.

184. The enrichment advertising for the Hostess products in-
volved began September 15, 1970 and concluded May 10, 1971
(Hackett 2133). That advertising was designed to stress that the
Hostess products advertised were different from comparable
products because they provided certain newly developed nutri-
tional benefits that other snack cakes did not have (Hackett
2133-34). The campaign was abandoned when other manufactur-
ers began enriching their snack cakes (Hackett 2134).

185. Review of the Hostess snack cake television advertise-
ments in evidence in this proceeding clearly shows that the claims
made for the product were comparative in nature and stressed the
difference between the new enriched product and comparable
products that were not enriched. No advertisement contains any
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~ express or implied representation that Hostess snack cakes con-
tain all essential vitamins.

186. These television commercials making this comparative
claim were disseminated only during the period in which no com-
petitive products offered similar enrichment—about 8 months
(Hackett 2134).

187. Although evidence of the nutritional composition of a wide
variety of products sold under the Hostess label was received
(e.9., CX 126, 127 (in camera)), the Hostess advertisements
introduced at the hearing relate to only three Hostess products,
Hostess cup cakes, fruit pies, and Twinkies. None of the television
commercials, nor the single magazine advertisement, refers to, or
depicts any other Hostess product. The evidence received that
relates to products other than Hostess cup cakes, fruit pies, and
Twinkies is therefore irrelevant to the representations in issue.

C. Background of Hostess Enrichment

188. CX 127, Table IT (in camera) shows that Hostess snack
cakes were enriched with thiamine (vitamin B,), riboflavin (vi-
tamin B,), niacin, and iron. These nutrients were added in
amounts sufficient to make the levels of them in the snack cakes
comparable, on a weight basis, to the enrichment formula for
enriched bread, the importance of which is described in Findings
7-9, supra (RX 29; Cotton 379-80; Sebrell 2644). Each of the
Hostess products shown in CX 127 is, in final form, substantially
identical in nutrient composition on a weight basis (Cotton 368-
69). The effort to enrich Hostess snack cakes was prompted by
evidence disclosed at the White House Conference on Food, Nutri-
tion, and Health, and in the preceding months spent in prepara-
tion for the conference, that considerable malnutrition continues
to prevail in the United States (Cotton 386, 390; Woodward
2084).

189. The White House ‘Conference on Food, Nutrition, and"
Health was held in 1969 (Cotton 386). Participants were drawn
from a wide range of industrial and scientific disciplines and were
convened by the President to consider problems of malnutrition
recently uncovered in this country (Cotton 386-87). Dr. Robert
H. Cotton, ITT Continental’s vice president for research and
development who supervised the enrichment of Hostess snack
cakes, was a member of the conference and had been active in

‘preparing for it in the months that preceded it (Cotton 355, 356,
386).
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190. RX 38 constitutes portions of the Ten-State Nutrition
Survey in the United States, 1968-1970, Preliminary Report to
the Congress, conducted by the United States Department of
Health, Education and Welfare. This study includes the following
finding :

[Plossible iron-deficiency anemia is a major problem in most segments of
the populations surveyed. Any measures designed to alleviate this problem
should be directed at all segments of our population with emphasis on the

poor, the minority groups among us, children, and elderly individuals
(RX 88, at 10).

191. RX 38 also presents data that shows that children have
more deficiencies and low values for riboflavin than other age
groups (RX 38, at 34). On the basis of a study performed by the
United States Department of Agriculture, complaint counsel’s

~expert witness, Dr. George M. Briggs, concluded that substantial
numbers of households in the United States were not getting
enough, or even two-thirds enough, of a variety of nutrients,
including iron and riboflavin (Briggs 870). Dr. Briggs also
agreed that both as of March 25, 1970, and as of today there is
malnutrition on a large scale in this country (Briggs 871; see also
Latham 1720-21). It was a matter of great concern to Dr. Briggs
that, with regard to intake and availability, iron and niacin levels
in this country are not much above those that existed in 1909, a
time when nutritional disease occurred in this country (Briggs
866—67). In addition, thiamine is not supplied in abundant
amounts in many foods (Briggs 865-66).

192. The most common nutritional deficiency disease among
children in the United States is probably iron deficiency (Fomon
2707). Iron is not clearly abundant in food, and it is particularly
difficult to achieve the Recommended Daily Dietary Allowance
(RDA) for iron (Briggs 865-66). There is less iron in foods
today than was true 60 or 70 years ago, the iron level in Ameri-
can diets is lower than it should be, and iron deficiency is a
significant dietary problem in the United States (Briggs 872;
Latham 1721). Besides children, girls and women during the
menstruating years are another substantial segment of the popu-
lation as to which iron deficiency is a problem (Briggs 910-11).

198. Recommended Daily Dietary Allowances have been estab-
lished by the Food and Nutrition Board of the National Academy
of Sciences—National Research Council for some nutrients
known to be essential to sustain human life (Briggs 815, 916; CX
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70). Such allowances have been established for all the nutrients
with which Hostess snack cakes were enriched (CX 70).

194. RX 1 constitutes a table from a survey conducted by the
Agricultural Research Service of the United States Department
of Agriculture entitled “Food Consumption of Households in the
United States, Spring, 1965.” This table indicates that between
1955 and 1965 per capita consumption of bread in the United
States declined between 7 or 8 percent whereas per capita con-
sumption of other bakery products, which would include cake
products, increased well over 60 percent (RX 1; Cotton 394). In
recent years, dietary patterns in the United States have reflected
a shift toward convenience and snack foods (Briggs 8T72-T73;
Latham 1722-23), with more food consumed outside the home,
purchased from vending machines, or consumed in snacks
(Fomon 2709). :

195. RX 2 constitutes some of the recommendations published
by the White House Conference on Food, Nutrition, and Health
referred to above. Among these recommendations are the follow-
ing: (1) efforts must be directed to increasing availability and
intake of iron-fortified foods in light of widespread iron deficiency
anemia among infants and preschool children in the United
States; (2) promotional programs to disseminate information
about fortified foods should be instituted and the widespread use
of such foods should be promoted; and (3) the food industry
should consider enriching the nutritional content of snack foods
and accelerate its efforts to make nutritious snack foods available
(RX 2,at1,3,4).

D. The Enrichment of Hostess Snack Cakes

196. ITT Continental, acting on the indications of widespread
nutritional deficiencies that were emerging from the planning
stages for the White House Conference, undertook in October
1969 the development of an enrichment program for Hostess
snack cakes (Cotton 390-91; Woodward 2084). At the time, Wil-
liam Henry Sebrell, Jr., one of the most distinguished nutrition-
ists in the United States (RX 55; Sebrell 2635-38) advised ITT
Continental that enrichment of Hostess snack cakes should con-
form to the enrichment formula established for enriched bread
because of the evidence that consumption of such sweet goods has
been increasing while the consumption of bread has been decreas-
ing (Sebrell 2643-44).

197. The enrichment goal could not have been met simply
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through the use of enriched flour to make the cakes for a variety
of reasons. First, the amount of flour used in the snack cakes is
less than the amount used in bread and would have contributed
only one-third to one-tenth the nutrient levels that were ulti-
mately achieved (Cotton 396-97). Second, the addition of en-
riched flour to chocolate-containing products would have resulted
in the destruction of at least the thiamine in enriched flour (Cot-
ton 366, 397). Finally, enriched flour would have caused bad “off
flavors” which would have made the products unacceptable to
consumers (Cotton 366).

198. The development of the enrichment of Hostess snack cakes
was a difficult, expensive and time-consuming task (Cotton 380;
Woodward 2085-86). In the course of this work, difficult prob-
lems concerning the stability of the nutrients to be added and the
off flavors that such nutrients could cause in the final product had
to be overcome (Cotton 380; Sebrell 2645—-46). The products were
not marketed until ITT Continental was confident that the prob-
lem regarding the stability of the added nutrients had been solved
(Cotton 382, 395-96). At the time the products were introduced
on the market, no other manufacturer was selling comparably
enriched snack cakes (Woodward 2085). The enrichment of these
snack cakes by ITT Continental constituted, in the words of a
Commission witness, “a unique contribution” (Briggs 911).

199. Experience with the bread enrichment program establishes
that the vitamins added to Hostess snack cakes are absorbed and
utilized by the human body (Cotton 382-83). Enrichment with
iron that the body will utilize is often difficult (Fomon 2708). ITT
Continental discovered that Hostess snack cakes could be enriched
with ferrous sulfate, the most available, or readily absorbed, form
of iron that exists, and ferrous sulfate was used to enrich the
snack cakes (Cotton 383). Ferrous sulfate is well absorbed from
a variety of grain-based products and is ordinarily used by nutri-
tionists as a standard against which other forms of iron are
compared; it may be presumed that it is a considerably better
type of iron to have used for fortification than is commonly used
in other fortified foods (Fomon 2708-09).

200. Contrary to the allegation of Paragraph 14(a) of the
complaint, the enrichment of Hostess snack cakes was not the
nutritional equivalent of using enriched flour. The Hostess proc-
ess produced a considerably higher level of enrichment (Cotton
396-97 ; Briggs 911).

201. Since the allegation that the Hostess enrichment was only
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the equivalent of using enriched flour is false, the companion
allegations of Paragraphs 14(a) and (b) concerning the enrich-
ment process used for Hostess snack cakes are also false.

K. Nutritional Qualities

202. Although the issue whether Hostess products constitute
“good nutrition” is not presented by the pleadings, evidence has
been taken and the following findings are made.

203. Complaint counsel’s claim that the Hostess advertising is
unlawful because Hostess snack cakes do not satisfy some unde-
fined test of “good nutrition” is based upon the statement in the
advertisements ‘“Thank Hostess for the good taste kids love, and
good nutrition they need.” When fairly read, in the context of the
entire advertisements as it must be, this statement and other
references to nutrition in the advertisements are no more than
claims that Hostess products provide both good taste and good
nutrition. In the light of the evidence concerning the need for,
and benefits of, the added nutrition afforded by the Hostess en-
richment, this claim is not false. -

204. Hostess advertising nowhere makes a broad claim that
these products are themselves “good nutrition” as compared with
all other foods.

205. The question whether a specific food constitutes “good
nutrition” is entirely a matter of opinion and there is no gener-
ally accepted definition of the phrase “good nutrition” as applied
to a single food (Sebrell 2646). The science of nutrition is rela-
tively young, new knowledge is constantly being acquired, and
perfectly competent nutritionists can look at the same objective
facts and reach opposite conclusions about them (Briggs 860-
62). Nothing better illustrates the ambiguity of the concept “good
nutrition” as reflected in complaint counsel’s theory of this case
than the fact that every expert witness who testified on this issue
at the hearing applied a different standard in assessing the nutri-
tional value of Hostess snack cakes (Briggs 894; Latham 1683—
84 ; Sebrell 2648 ; Fomon 2703-04).

206. As enriched, Hostess snack cakes supply significant
amounts of thiamine, riboflavin, niacin and iron, all of which are
essential nutrients, and in addition provide some protein (Sebrell
2648 ; see also Briggs 829).

207. A single Hostess fruit pie provides 44 percent of the RDA
for thiamine, 20 percent of the RDA for riboflavin, 21.8 percent
of the RDA for niacin, and 21.8 percent of the RDA for iron (RX
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33). Other products similarly provide significant percentages of
- the RDA’s for these four nutrients (RX 33; Sebrell 2648).

208. The calories provided by Hostess snack cakes are them-
selves nutritious, especially for children, who need calories for
energy and growth in relatively greater amounts than adults
(Sebrell 2647 ; Briggs 862).

209. Good nutrition for children after infancy requires a diet in
which calorie intake is distributed in specified amounts among
protein, fats, and carbohydrates (Fomon 2704). Examination of
Hostess Twinkies in the context of a diet consisting of 500 calo-
ries of milk and 500 calories of Twinkies reflects a reasonable
distribution of calories from protein, fat and carbohydrates
(Fomon 2705; RX 58). Even assuming that a child consumes
daily 500 calories from Twinkies, or nearly four Twinkies, this
abnormal amount of Twinkies would not unbalance such a child’s
diet (Fomon 2715-16). If fewer calories were consumed daily
from Hostess Twinkies, there would be no opportunity to unbal-
ance the diet with respect to distribution of calories from protein,
fat, and carbohydrates (Fomon 2716).

210. The enrichment of Hostess snack cakes to the levels ITT
Continental achieved is extremely important in light of the shift-
ing dietary trends in this country (Sebrell 2644). The added
amount of iron provided in a diet that includes Hostess Twinkies
is of considerable nutritional importance, especially when the iron
contribution of a diet containing Twinkies is compared with a
diet that includes some other food, such as plain chocolate cake,
that a child might eat as a snack (Fomon 2706-07; RX 58). RX
58 shows that a diet that includes Hostess Twinkies provides
about two more milligrams of iron than a diet that includes the
same number of calories from plain chocolate cake (Fomon
2706).

211. Very few 10 or 11-year-old children in the United States
meet the Recommended Daily Dietary Allowance for iron, and for
this reason every additional milligram of available iron in the diet
represents a significant nutritional advantage (Fomon 2719).

212. Although diseases related to deficiencies in the B vitamins
added to Hostess snack cakes have largely disappeared as public
health problems in the United States, the increasing use of baked
snack goods and decreasing use of enriched bread makes it impor-
tant that snack goods be enriched with the B vitamins as a
preventive measure against the possible recurrence of such di-
seases in this country (Sebrell 2667—68; Fomon 2709-10). Public
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health nutrition should not wait for deficiency diseases to develop
but should attempt to prevent them in advance (Fomon 2709-
10).

218. Most children in the United States desire and need supple-
mentary nourishment after school, and prefer something sweet
for a snack (Briggs 878, 880-81, 890; Sebrell 2650-51). Many
snacks (such as leftover meats or fresh vegetable wedges) recom-
mended by some nutritionists simply will not be consumed by
many children (Briggs 880), and no matter how nearly perfect a
food is nutritionally, it has no value unless consumed (Sebrell
2650).

214. Although Hostess snack cakes do not contain every essen-
tial nutrient, no food, whether a snack food or not, does (Briggs
889-90). Even “snacks” recommended by complaint counsel’s ex-
pert witness show low values in a number of important nutrients
when compared to Hostess Twinkies (Briggs 882—-86; RX 56).

215. There was some testimony at the hearing that Hostess
snack cakes could not be considered good nutrition because they
contained substantial amounts of sugar (Latham 1690-91). It
was asserted that sugar in the form contained in the snack cakes
may be a cause of dental disease in the United States (Latham
1691). i
~ 216. The fact that a product may contain a substantial amount
of sugar does not disqualify it from being a good source of
nutrition (Sebrell 2649-50; Briggs 886-87). The cause of dental
caries is not really known, and although sugar may be one factor
that can produce dental caries in some people, the development of
dental caries depends on numerous factors, e.g., the amount of
bacterial flora in the mouth and the amount of flouride in drink-
ing water (Sebrell 2652, 2668-69). No witness who testified at
the hearing could cite any research that showed that sugar in
Hostess products, or in cake products generally, is a cause of
dental caries (Sebrell 2652 ; Latham 1719-20).

217, Official notice may be taken of the recent announcement by
the Commission of an agreement containing a consent order In re
Sugar Association Inc., File No. 712 3635. In that matter, in
which the Commission has provisionally accepted a consent order,
proposed respondents are required to disseminate a mandatory
corrective advertisement. The text of that advertisement, as
quoted in the official Commission press release announcing provi-
sional acceptance of the order, contains the following statements:
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[S]ugar is most definitely a good and useful food;
You need vitamins, minerals, proteins, fats and carbohydrates. And it
just so happens that sugar is the best-tasting carbohydrate.

The “logo” for this advertisement is: “SUGAR. It isn’t just good
flavor ; it’s good food.”

218. Although this consent order has not been finally approved
by the Commission, even the provisional acceptance of the correc-
tive advertisement containing the above-quoted statements is
completely inconsistent with the position taken by complaint
counsel in this case. It would be arbitrary and capricious to
require one advertiser to promote sugar as “most definitely a good
and useful food,” while prohibiting respondent here from adver-
tising enriched Hostess snack cakes as a source of good nutrition
because of its sugar content.

219. It was also asserted at the hearing that the fat content of
Hostess snack cakes, which varies among the products, may be
detrimental because of the asserted relation between saturated fat
intake, serum cholesterol levels, and coronary heart disease. The
witness who expressed this assertion did not know the propor-
tions of saturated and unsaturated fats in Hostess products (La-
ham 1692).

220. Coronary heart disease is very rare in children (Latham
1731-32). The fat content of a food does not disqualify it from
being recommended by nutritionists as a snack (Briggs 886-87).
In fact, complaint counsel’s own witness recommends as snack
foods containing higher quantities of fat than Hostess snack
cakes (Briggs 831, 882—83). .

221. Cholesterol is itself an essential nutrient, and the fat
content of Hostess snack cakes is desirable for children, whose
diets should include a substantial proportion of calories from fat
(Sebrell 2672-73; Fomon 2704). One nutritionist who testified
for complaint counsel expressed opposition to recommendations
that the American public stop eating cholesterol-containing foods
and reduce its intake of saturated fats (Briggs 913). Children are
not among those persons likely to be associated with a cholesterol
problem, and only a small minority of children should not eat
Hostess snack cakes (or a variety of other foods) because of
potential cholesterol problems (Briggs 914-15).

222. Even assuming that the broad question whether Hostess
snack cakes constitute “good nutrition” is an issue raised by the
pleadings in this case (which it is not), complaint counsel have
failed to carry their burden of proof on this issue. The weight of
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the evidence does not establish that enriched Hostess snack cakes
do not constitute good nutrition.

F. Exploitation of Guilt Feelings

293, Paragraph 15 of the complaint alleges that certain adver-
tisements for Hostess snack cakes tended to exploit the guilt
feelings regarding the nutritional effect of snack cakes on chil-
dren’s diets of those mothers of children who have in the past
been infrequent users or purchasers of snack cakes by making
falsely unqualified claims that children need Hostess snack cakes
in order to have good nutrition.

224. A market research firm in New York, Grudin, Appel,
Haley, Inc., conducted a survey among snack cake purchasers, the
results of which were received by ITT Continental in February
1970 (Heller 1846; Hackett 2133). Portions of this survey were
introduced into evidence as CX 105, CX 106, and RX 39. :

295. This survey demonstrated nothing more than that there
was, among snack cake consumers, a pre-existing market or de-
mand for enriched snack cakes, a product which ITT Continental
had already begun to develop (Woodward 2084-87 ; Heller 1860).
Ascertaining felt consumer needs and supplying those needs are
the very essence of marketing in the American economy (Wood-
ward 2086-87; Heller 1860-62). In marketing enriched Hostess
snack cakes, and in advertising them on an enrichment basis,
respondents were not seeking to exploit “guilt feelings” but only
sought to respond to articulated consumer needs (Woodward
2087 ; Hackett 2133).

226. One conclusion stated by the authors of the report of the
snack cake survey was that some consumers tended to have
“guilt” feelings about the consumption of snack cakes (CX 105,
at 16). This interpretation of the data was based on a “factor
analysis” which tended to show that some women surveyed tended
to have similar reactions or attitudes toward five statements
about snack cakes as to which they were asked to rate the degree
of their agreement or disagreement (Hiller 1854-56).

227. The data on which the interpretive text was based does not
support the complaint’s allegatlon that infrequent snack cake
purchasers feel “guilty” about the effects of snack cake consump-
tion on their children’s diets. Table 166, Vol. II of the report,
which is part of RX 389, lists the five statements to which respond-
ents stated agreement or disagreement (RX 39; Heller 1855-56).
Only one relates to snack cake consumption by children at all, and
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that statement simply indicates that some people would feed more
snack cakes to their children if they were vitamin-enriched (RX
39; Heller 1855-59). None of the data supports a claim that
consumers had any guilt feelings about serving snack cakes to
children that could be “exploited” by the Hostess advertising
involved in this case.

228. No evidence was presented that the Hostess snack cake
advertisements in evidence in this proceeding tended to exploit
any “guilt” feelings of mothers.

229. Paragraph 15 also requires proof that the supposed guilt
feelings alleged would tend to be exploited by falsely unqualified
claims that children need Hostess snack cakes in order to have
good nutrition. No advertisement for Hostess snack cakes in evi-
dence in this case contains any representation that children need
Hostess snack cakes to achieve good nutrition.

G. Paragraph 16'(3)

230. Paragraph 16(a) of the complaint alleges that ITT Conti-
nental knew or had reason to know or should have known that
certain Hostess snack cake advertisements constituted “false ad-
vertisements” on the basis of alleged findings from consumer
surveys that for certain consumers who have guilt feelings about
using or purchasing snack cakes for their children, a nutrition
claim might be an effective method of changing their attitudes
and one of the Hostess snack cake television commercials was
effective in utilizing a nutrition/vitamin claim to change the
attitudes of consumers who had been reluctant to use or buy
snack cakes because of guilt feelings regarding the possible nutri-
tional effect of such snack cakes on children’s diets.

231. As framed by the Commission, Paragraph 16(a) requires
proof that some survey found that a television commercial for
Hostess snack cakes had in fact been effective in using a nutrition
claim to change the attitudes of certain specified consumers. How-
ever, no evidence was introduced, either in the form of a survey
or otherwise, that any Hostess snack television commercial was
effective in employing & nutrition/vitamin claim to change atti-
tudes among the consumers specified.

IV. Corrective Advertising— Wonder Bread
A, “Carry-Over Effect” A -
- 232. Paragraph II of the proposed order served with the com-
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plaint in this case would require that 25 percent of any advertise-
ments for Wonder Bread for a period of one year contain a clear
and conspicuous disclosure that the Federal Trade Commission
has alleged that Wonder Bread has been falsely advertised as
more nutritious and appropriate for children than other enriched
breads. Complaint counsel has sought to justify this relief on the
grounds that a conventional cease and desist order would be
insufficient to remedy the effects of Wonder Bread’s advertising,
‘should that advertising be found to be false. Specifically, it has
been asserted that the impact of advertising may continue even
after the advertisements themselves are no longer disseminated, |
first, through memory or recall of allegedly false claims, and
second, through its asserted influence on future sales because of
“brand loyalty” (Tr. 352-53).

238. The record does not establish the degree, if any, to which
past Wonder Bread advertising induced past sales, or may induce
future sales. :

234, 1t is stipulated that advertising for Wonder Bread “in
combination with other factors” has been a cause of Wonder
Bread sales (CX 172, Par. 9). It is apparent, however, that the
role of advertising in contributing to sales is at best dimly under-
stood (Morrison 1512; Lucas 717, 781-82; Walsh 1412). Bread is
purchased for numerous reasons, and advertising is only one
factor in a marketing mix that includes price, quality, shelf space
and shelf position, packaging, and numerous other factors (Bauer
2897, Woodward 2073-74; Walsh 1410-11; Morrison 1532). None
of these variables, moreover, may properly be evaluated only with
regard to a single brand in any product category, since the per-
formance of that brand’s competitors on all these variables must
also be taken into account (Morrison 1533).

235. Respondent presented the testimony of Dr. Alfred A.
Kuehn, who has conducted numerous studies to analyze and esti-
mate the effect of past advertising expenditures on current sales
(Kuehn 2518-20). In general, Dr. Kuehn has found that the
carry-over or lag effects of advertising are something less than 50
percent per month, or less than 1 percent per year (Kuehn 2520).
The published literature that relates to the lag effect of advertis-
ing is consistent with the results of Dr. Kuehn’s research (Kuehn
2521-23). In one such study, while no effect found was statisti-
cally significant, one campaign showed negative effects on sales
(Kuehn 2522). Another researcher, in a study extending over a
number of years, never found an effect that lasted for longer than
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2 months (Kuehn 2522-23). As a result of his own work and his
familiarity with the work of others, Dr. Kuehn no longer includes
“lagged” advertising effects as a factor in his analyses, predictive
models, and studies except with regard to extremely short-term
effects, for example, in connection with advertising expenditures
related to a seasonal heat wave (Kuehn 2523).

236. There is a concept known as “pay out planning” by virtue
of which advertising is viewed as an investment which may re-
turn profits to the advertiser after it has ceased (Lucas 717-18).
There has been only very limited use of pay out planning, how-
ever, because of the lack of traceable effects of past advertising
and the problems that exist in isolating the effects of past adver-
tising from the impact of current advertising and all other fac-
tors that contribute to sales (Lucas 171-18, 743-44).

237. The concept of pay out planning is little more than a
device by which advertising agencies may seek to justify ineffec-
tive advertising campaigns to their clients on the ground that
expenditures will produce a benefit at some future tlme (Kuehn
2524).

238. The evidence introduced in this case concerning recall of
Wonder Bread’s past nutritional advertising is not a sufficient
bagis upon which to order the relief contained in Paragraph II of
the proposed order.

239. Commercials, for example, the well-known “try it, you’ll
like it” advertising, can produce substantial memory effects with-
out having any impact whatsoever on sales, and “one is really on
dangerous grounds, really, if you play around primarily with
memory” (Kuehn 2622-23; see also Lucas 776; Morrison 1527).
As stated by the witness whom complaint counsel have described
as “probably the nation’s leading economic expert on the bread
industry” (Trial Memorandum, June 12, 1972, at 5) :

Our studies show advertising has a slight effect on sales, but they don’t
know which part of the advertising has that effect. It is widely said that
ninety percent of advertising is waste. But they don’t know which ninety

percent, so they continue to try to get that ten percent that is effective.
(Walsh 1412).

240. This record contains evidence that brand loyalty to pack-
aged white bread is not strong, and that the increasing impor-
tance of private label bread in the baking industry is causing
higher priced brands such as Wonder to lose sales to private
labels (Woodward 2069-70, 2076-77, 2096). Even if brand loy-
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alty is operating in the case of packaged white bread (Morrison
1504), it is operating no more strongly in favor of Wonder Bread
than it is in the case of brands other than Wonder, some of which
are not advertised at all (Morrison 1526, 1531). In any event,
there is no evidence that the past nutrition advertising for Won-
der Bread is presently contributing to continuing purchases of
that product in any significant degree.

241. To the extent that Wonder Bread’s advertising in fact may
have contributed, along with the other factors in the marketing
mix, to sales of the product, there is no reliable evidence in this
case that the assertedly false aspects of that advertising contrib-
uted to sales. Complaint counsel’s own expert witness concluded
that it is unknown what aspect of advertising produces advertis-
ing’s “slight effect” on bread sales (Walsh 1412).

242, It is established on this record, moreover, that nutrition is
not a differentiating factor that would lead consumers to choose
among brands of bread (Bauer 2395).

B. Impact on ITT Continental

243. In FTC Docket No. C-2015 [79 F.T.C. 248] respondent
agreed to the entry of a consent order that required it for the
period of one year to devote 25 percent of its advertising budget
for Profile bread to a corrective advertising message. Unlike Par-
agraph II of the proposed order in this case, the advertising
disseminated in accordance with the order in C-2015 did not
require a confession by respondent that the Commission had
found prior advertising for Profile to be false. As a result of the
order in C—2015 and of the publicity surrounding it, Profile sales
have declined between 20 to 25 percent (Woodward 2077-78). If
these percentages are applied to Wonder Bread sales, the loss
could amount to $50 million per year (Woodward 2077-79). The
publicity surrounding this proceeding has already affected Won-
der Bread sales, causing loss of shelf space in supermarkets which
is extremely difficult to recover (Woodward 2078). Complaint
counsel have acknowledged that the concept of confession-of-guilt
advertising is in part punitive (Tr. 2164), and it is obvious that
the penalty in this case would be severe. Moreover, not only would
the company be directly affected, but so also would the driver-
salesmen. These men work on a commission basis of about 10
percent, and any sort of so-called “corrective” advertising could
reasonably be expected to cause lost income to driver-salesmen of
about $5 million per year.
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C. Prior Investigations of Wonder Bread’s Nutritional Advertis-
: ing

244. By its fourth defense, respondent ITT Continental as-
serted that corrective, or mea culpa, advertising could not law-
fully be imposed with respect to the nutritional advertising for
Wonder Bread involved in this proceeding for the reason, among
others, that substantially similar Wonder Bread advertising had
been reviewed by the Commission in the past and respondent had
been given no notice that the Commission considered such adver-
tising unlawful.

246. It is stipulated that most Wonder Bread advertising since
1950 promoted the nutritional qualities of Wonder Bread and
used slogans “Wonder bread helps build strong bodies eight
ways” and “Wonder bread helps build strong bodies twelve
ways.” (CX 172, Par. 5).

246. ITT Continental, and its predecessor, Continental Baking
Company, Inc., have for many years followed internal procedures
that required that proposed advertising be reviewed and approved
by its legal department prior to dissemination to ensure that such
advertising complied with the requirements of law, and outside
counsel have participated in this process as well (Anderson 2498—
99 ; Thomas 2154-56 ; Woodward 2079-80).

247. In 1954 respondent’s predecessor, Continental Baking
Company, Inc., entered a stipulation with the Commission in
which it agreed to include a specified disclaimer in the nutritional
advertising for Wonder Bread that it was then using (Anderson
2499-2500; 51 F.T.C. 1430 (1954)). The following year, Conti-
nental approached the Commission to determine whether the ad-
- vertising slogan for Wonder Bread could be changed from “helps
build strong bodies eight ways” to “helps build strong bodies
twelve ways.” (Anderson 2501; RX 31, Pars. 2, 3). It is stipulated
that RX 22 is a memorandum submitted to the Chairman of the
Commission in November 1955 and further that RX 22 contains
proposed Wonder Bread advertising employing the “twelve ways”
slogan (RX 31, Par. 4; RX 22, Appendix A). Examination of the
proposed advertising reveals numerous points of similarity to the
advertisements challenged in this case.

248. The Commission’s examination of this advertising was not
restricted to determining whether or not it would violate the 1954
stipulation; rather, it was examined to determine its lawfulness
from every point of view (Anderson 2503). About 2 months after
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RX 22 had been submitted, an attorney retained by Continental
was advised by either the Commission Chairman, or another
member of the Commission, or both, that the proposed advertis-
ing campaign would not be challenged (RX 31, Par. 5). In addi-
tion, an attorney employed in Continental’s corporate legal de-
partment was assured by Commission personnel that there was no
risk in employing the proposed advertising (Anderson 2503). At
the time these events occurred, there was no advisory opinion
procedure at the Commission, and approval in writing of the
advertising was never sought or given (Oral Stipulation, Tr.
2509-10). The proposed advertising was not employed by Conti-
nental until after it had been informed that the Commission did
not intend to challenge it (RX 81, Par. 6).

249. Again, in 1958, pursuant to a request from the Commis-
sion, Continental supplied to the Commission all of its current
advertising for Wonder Bread, which was essentially all nutrition
advertising (Anderson 2503-04; RX 35). No response or further
inquiry was made by the Commission as a result of this submis-
sion (Anderson 2504).

250. In 1962 the Commission began an extensive investigation
in File No. 622 3357 into the then current Wonder Bread adver-
tising, which was largely based on a nutritional theme (RX 34,
Memoranda dated November 3, 1961 and November 6, 1961; An-
derson 2505; Thomas 2156-59). The documentation that was
submitted was extensive (Anderson 2505), and included substan-
tiating the claims made in the advertising, which included the
“twelve ways” slogan (Thomas 2156-57; RX 37).

- 251. Certain concerns voiced by Commission staff members to
then current Wonder Bread advertising were accommodated by
Continental on the basis of an informal agreement (Thomas
2166). Two years after the investigation began, the “Wonder
Years” campaign began, in the spring of 1964, and commercials
from this campaign were submitted to the Commission before the
investigation was concluded in 1965 (Thomas 2157-58; Anderson
2507-08). :

252. RX 34 includes a memorandum authored by Charles A.
Sweeney, Chief of the Commission’s Division of Food and Drug
Advertising, dated January 11, 1965. It is addressed to the Secre-
tary of the Commission and sets forth, at Pages 1-2, some of the
advertising for Wonder Bread that the Commission had exam-
ined. With reference to the slogan “Wonder Bread helps build
strong bodies twelve ways” this memorandum states:
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This same statement appears on the label and the Food and Drug Admin-

_istration does not see fit to challenge it. The claim is literally true and
we are of the opinion that we could not read into it any deceptive implica-
tions. (RX 34, Memorandum of January 11, 1965, at 2).

258. This same memorandum recommended that a closing letter
be sent to Continental (RX 84, Memorandum of January 11,
1965, at 5-6), and early in 1965 Continental received a letter
from the Secretary of the Commission informing it that the file in
this investigation was being officially closed (Anderson 2506;
Thomas 2167 ; RX 36-37).

254. Throughout the period between 1964 and 1970 the same
basic Wonder Years commercials were employed but respondent
received no further questions concerning any of its advertising
for Wonder Bread until the investigation in thls case began in
early July of 1970 (Thomas 2167).

D. Summary

255. This record fails to establish any basis upon which correc-
tive advertising might properly be ordered. There is no reliable
evidence that the past nutrition advertising for Wonder Bread is
contributing to present sales of that product. The record fails, by
a wide margin, to show that the assertedly false aspects of that
advertising are presently contributing to Wonder Bread sales, or
that such aspects ever have had any impact on sales. Moreover, it
has not been established that advertising for Wonder Bread has
created the belief in any significant percentage of consumers that
Wonder Bread is nutritionally distinct among white breads.

V. Corrective Advertising—Hostess Snack Cakes

256. Paragraph II(a) of the proposed order served with the
complaint would require that 25 percent of any advertising for
Hostess snack cakes for a period of one year be devoted to a clear
and conspicuous disclosure that the Commission has alleged that
the enrichment of these cakes has been falsely advertised as a
major nutritional breakthrough.

257. Nutritional advertising for Hostess snack cake slasted only
about 8 months and was discontinued in May 1971 after competi-
tive brands copied the Hostess enrichment (Hackett 2133-34).
The use of the phrase “major nutritional advance,” was confined
to some print advertising, and dollar expenditures for this adver-
tising were insignificant (Hackett 2134-35).
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258. Complaint counsel have produced no evidence whatever
that would support the need for imposition of corrective advertis-
ing on this advertising slogan used at most in a few magazines
for a few months.

VI. Bates

259. For many years, Bates has utilized procedures for the
clearance of all advertising copy by its legal department to insure
that there is a proper basis for statements made in advertising
copy and that advertising copy does not convey misleading or
deceptive impressions. Said procedures were utilized in connection
with the clearance of the advertisements challenged in this pro-
ceeding (Frothingham 2759-64).

260. Bates was one of the first advertising agencies to establish
mandatory procedures for the clearance of all advertising copy by
its legal department (Frothingham 2763).

261. It did not come to Bates’ attention that anyone was inter-
preting the challenged Wonder Bread advertisements as implying
uniqueness until a few days before Bates received the complaint
in this proceeding (Frothingham 2763).

262. Bates was aware of Commission’s investigations of Won-
‘der Bread nutritional advertising as early as 1955. Bates partici-
pated in the collection of advertising materials for certain of
these investigations and Bates was informed of the results
thereof (Frothingham 2762-63).

263. Complaint counsel did not call a single witness to testify as
to the extent to which Bates participated in the creation of the
advertising themes challenged in this proceeding, and the sole
piece of evidence relating to this question is a stipulation, CX 173,
in which it is stipulated that Bates participated in the creation of
the “Wonder Years” and “How Big” themes for Wonder Bread
and in the creation of the vitamin fortification theme for Hostess
snack cakes.

264. The proper criterion in deciding in a case of this kind
whether a cease and desist order should issue against the adver-
tising agency is “the extent to which the advertising agency
actually participated in the [alleged] deception. This is essen-
tially a problem of fact * * *.” Doherty, Clifford, Steers & Shen-
field, Inc. v. FTC, 392 F.2d 921 (6th Cir. 1968) ; Carter Products,
Inc.v. FTC, 323 F.2d 518, 534 (9th Cir. 1963).

265. There is no evidence in the record to support a finding that
Bates actively participated in the creation of the advertising
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themes challenged in this proceeding.

a. No evidence was submitted in this proceeding showing that
Bates knew or had reason to know that any of the challenged
Wonder Bread advertisements communicated a claim that Won-
der Bread was an outstanding source of nutrients, distinct from
other enriched white breads.

b. No evidence was submitted in this proceeding showing that
Bates knew or had reason to know that any of the challenged
Wonder Bread advertisements communicated a claim that con-
suming Wonder Bread in the customary manner that bread is
used in the diet will provide a child from the ages 1 through 12
with all the nutrients, in recommended quantities, that are essen-
tial to healthy growth and development.

c. No evidence was submitted in this proceeding showing that
Bates knew or had reason to know that any of the challenged
Wonder Bread advertisements communicated a claim that parents
can rely on Wonder Bread to provide their children with all
nutrients that are essential to healthy growth and development.

d. No evidence was submitted in this proceeding showing that
Bates knew or had reason to know that any of the challenged
Wonder Bread advertisements communicated a claim that the
optimum contribution a parent can make to his child’s nutrition
during the formative years of growth is to assure that the child
consumes Wonder Bread regularly.

e. No evidence was submitted in this proceeding showing that
Bates knew or had reason to know that any of the challenged
Wonder Bread advertisements communicated a claim that the
protein supplied by Wonder Bread is complete protein of high
nutritional quality necessary to assure maximum growth and de-
velopment. ‘

f. No evidence was submitted in this proceeding showing that
Bates knew or had reason to know that any of the challenged
Wonder Bread advertisements communicated a claim that Won-
der Bread was an extraordinary food for producing dramatic
growth in children. '

g. No evidence was submitted in this proceeding that Bates
knew or had reason to know that any of the challenged advertise-
ments exploited the aspirations of children for rapid and healthy
growth or development, or that Bates knew or had reason to
know that any of the challenged advertisements appealed unfairly
to children.
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h. No evidence was submitted in this proceeding that Bates
knew or had reason to know that any of the challenged Wonder
Bread advertisements communicated a claim that Wonder Bread
was a necessary food for children to grow and develop to the
fullest extent during the preadolescent years.

i. No evidence was submitted in this proceeding that Bates
knew or had reason to know that any of the challenged Wonder
Bread advertisements exploited the emotional concern of parents
for the healthy physical and mental growth of their children, or
that Bates knew or had reason to know that any of the challenged
advertisements appealed unfairly to parents.

j- No evidence was submitted in this proceeding showing that
Bates knew or had reason to know that any of the challenged
Hostess snack cake advertisements communicated a claim that
Hostess snack cakes provide all the vitamins recognized as essen-
tial to the healthy growth and development of children.

k. No evidence was submitted in this proceeding showing that
Bates knew or had reason to know that any of the challenged
Hostess snack cake advertisements exploited the guilt feelings of
mothers regarding the nutritional effect of snack cakes on their
children’s diets, or that Bates knew or had reason to know that
any of the challenged advertisements appealed unfairly to moth-
ers.

266. The proposed order would have potentially drastic effects
on Bates in that food and beverage products alone account on the
average of one-half to one-third of Bates’ billing volume (Froth-
ingham 2766).

CONCLUSIONS

1. The Federal Trade Commission has jurisdiction of and over
respondents and the subject matter of this proceeding.

2. Complaint counsel have failed to sustain the burden of estab-
lishing, by substantial, reliable and probative evidence, that re-
spondents have used unfair and deceptive acts and practices and
unfair methods of competition in commerce in violation of Sec-
tions 5 and 12 of the Federal Trade Commission Act. Specifically,
complaint counsel have failed to sustain the burden of establish-
ing, by substantial, reliable and probative evidence that respond-
ents have made false, misleading and deceptive claims with re-
spect to the nature, content and nutritive value of their bakery
products Wonder Bread and Hostess snack cakes as alleged in the
complaint.
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3. In the Firestone case, In the Matter of The Firestone Tire
and Rubber Company, Docket No. 8818 [81 F.T.C. 398], the
Commission sets forth and makes it abundantly clear that if it
chooses it need not rely on any surveys to determine the meaning
of advertising to the public and whether or not it has the tend-
ency or capacity to deceive the public. “The law is clear that the
Commission’s expertise is sufficient and that it need not resort to
survey evidence or consumer testimony as to how an advertise-
ment may be perceived by the public or whether they relied upon
the ad to their detriment. FTC v. Colgate-Palmolive Co., 380 U.S.
374, 391-92 (1965) ; J. B. Williams & Co. v. FTC, 381 F.2d 884,
890 (6th Cir. 1967) ; Niresk Industries, Inc. v. FTC, 278 F.2d
337, 342 (7th Cir.), cert. denied, 364 U.S. 883 (1960); E. F.
Drew & Co. v. FFTC, 235 F.2d 735, 741 (2d Cir. 1956), cert.
denied, 352 U.S. 969 (1957), Charles of the Ritz Distributors
Corp. v. FTC, 143 F.2d 676, 680 (2d Cir. 1944).”

As stated in this decision the undersigned can ascribe little
probative weight to the statistics reporting to reflect consumer
perception about the advertisements contained in this proceeding
and does not believe therefore that the surveys provide sufficient
insight into how the advertisements were in fact perceived by the
consuming public. :

Complaint counsel’s case was based upon a false assumption
(to wit, the respondents’ advertising said certain things which it
did not say either directly or by implication) and in order to
bolster their position, they based their case on the testimony of
opinion witnesses. Regardless of the eminent background of most
all of complaint counsel’s witnesses, a case of this kind cannot be
successfully sustained by following opinion upon opinion upon
opinion. Opinion based upon opinion is like stepping on the
springboard of imagination and springing into the realm of con-
jecture. ‘

The failure of complaint counsel to sustain the burden of proof
leaves the administrative law judge no alternative but to issue an
order dismissing the proceeding against all respondents.

ORDER

It is ordered, That the complaint herein be, and the same
hereby is, dismissed.
STATEMENT OF CHAIRMAN ENGMAN, DISSENTING IN PART
OCTOBER 19, 1973

I find I am unable to concur in that portion of the majority
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opinion which dismisses charges of unfairness against advertising
claims directed primarily at children. A number of the advertise-
ments containing an implied claim that Wonder Bread is an
extraordinary growth-producing food, which the Commission has
found to be false, were either specifically directed to children or
seen by a substantial number of children. In my opinion, the
display of these advertisements also constitutes an unfair practice
with respect to children within the meaning of Section 5 of the
Federal Trade Commission Act.

The fantasy growth sequence was used both in the earlier
“Wonder Years” campaign and the more recent “How Big” cam-
paign. Respondents freely admit that some of the TV commercials
were specifically directed to children. (ITT and Bates Answers,
paragraph 10). The record also indicates that the challenged TV
commercials were addressed primarily to children or to audiences
which included a large number of children. (Hackett Tr. 2142,
2144-45; Richel Tr. 2751; CX 175, paragraph 2; CX 176, para-
graph 1). From 1961 to 1970, most of the challenged TV commer-
cials were broadcast before 11:00 p.m. and they were viewed by a
substantial number of children. (Solnit Tr. 624; Granger Tr. 525;
CX 175, paragraphs 6-9, 14, 15; CX 176, paragraph 1).

There is persuasive record evidence that children under six
years of age tend to perceive these advertisements as promising
that they will grow as quickly as the child depicted in the fantasy
growth sequence. Dr. Littner, respondents’ expert witness, con-
ceded that “this is the message in the ad, it may cause them to
grow suddenly.” (Tr. 2305). This perception is likely to be in-
duced both by the fantasy growth sequence and other elements in
the advertisements that appeal to children, such as the question
“How big do you want to be?” and pictures showing children
possessing various physical skills. (Solnit Tr. 599-602, 608, 616—
19; Granger Tr. 507, 508, 511-12; Galdston Tr. 424, 428-32).
This is easier to perceive with respect to the Captain Kangaroo
show commercials and the Bozo Circus show commercials where
the hosts of these children’s shows delivered the advertising mes-
sages. (Solnit Tr. 622-23; Granger Tr. 528).

The record further indicates that, although children do not
fully comprehend their physical growth process, they have strong

~aspirations for rapid and healthy growth. (Solnit Tr. 599-600;
Granger Tr. 509; Galdston Tr. 420). Moreover, there is also
evidence in the record that children under the age of six tend to
confuse fantasy and reality and that this tendency decreases as
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they grow older. (Solnit Tr. 604-06; Granger Tr. 507, 508; Gald-
ston Tr. 420-21; Ward Tr. 2200; Littner Tr. 2285-86). And this
tendency of children to confuse fact and fiction holds true with
respect to TV commercials. (Solnit Tr. 616-18, 633, 637; Granger
Tr. 502). : ‘

In sum, the record evidence confirms what our accumulated
knowledge and experience tell us: namely, that children of tender
years, especially children under six years of age, are highly vul-
nerable to the type of subtle psychological claim promising rapid
growth contained in the Wonder Bread advertsements.! Recent
empirical studies appear to confirm the conclusion that children
under six years of age may tend toward a confused perception
about whether something they see on television is absolutely true
or not.2

In these circumstances, I am persuaded that the challenged
advertisements, in addition to being deceptive, also constitute
unfair practices within the meaning of Section 5 because they
capitalize on children’s anxiety about growth and exploit their
difficulty or inability to differentiate between reality and fantasy.
In my opinion, the unfairness doctrine endorsed by the Court in
FTC v. Sperry & Hutchinson Co., 40 U.S. 233, 239-46 (1972) is
peculiarly appropriate in the circumstances of this case.

I am not suggesting here either that Section 5 condemns every
psychological advertisement directed to children or that advertis-
ing directed to children is inherently suspect. But the advertiser
who chooses a child audience as the target group for his selling
message is subject not only to standards of truthful advertising;
he is, in my judgment, also bound to deal in complete fairness
with his young viewers. In my opinion, advertising directed to or
seen by children which is calculated to, or in effect does, exploit
their known anxieties or capitalize upon their propensity to con-
fuse reality and fantasy is unfair within the meaning of Section 5
of the Federal Trade Commission Act.

1 The NAB TV Code now prohibits the use of hosts of children’s programs or the ‘‘primary
cartoon characters’” featured in such programs for delivery of commercials within or adjacent
to such programs. The Code also bans them from endorsing a product while leading into a com-
mercial. See Ward, “Kids TV-—Marketers on Hot Seat,” Harv. Bus. Rev., July-Aug., 1972,
pp. 16, 22. (Galdston Tr. 420; Granger Tr. 509; Solnit Tr. 599-600). :

2 Blatt, Spencer and Ward, “A Cognitive Development Study of Children’s Reaction to
Television Advertising,” Television in Day-to-Day Life: Patterns of Use, 4 TELEVISION
AND SOCIAL BEHAVIOR—REPORTS AND PAPERS: A Technical Report to the Surgeon
General’s Scientific Advisory Committee 'on Television and Social Behavior, pp. 452, 456-57
(1972); Ward, Reale and Levinson, ‘“Explanations and Judements of Television Advertising:
A Further Exploration,” Id., pp. 468, 474-75. See Ward Tr. 2200-01.
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DISSENTING STATEMENT OF COMMISSIONER JONES

The Commission finds that the allegations of Paragraph 8 of
the complaint have not been proven. I agree with this conclusion.
I also agree with the Commission’s finding that the representa-
tions alleged in Paragraph 10 that Wonder Bread is an extraordi-
nary food for producing growth were contained in respondents’
advertisements and were false.

I disagree, however, with the balance of the Commission’s con-
clusions that respondents’ Wonder Bread ads did not represent
Wonder Bread as an essential food for children’s growth and
healthy development, that respondents’ Hostess cake ads were not
deceptive as alleged in Paragraphs 13(c) and (d) and finally,
that corrective advertising is not a proper relief measure in this
case. I will discuss my reasons for my disagreement with each of
these findings and conclusions.

It is impossible for me to make the hairline distinction which
the Commission apparently sees in respondents’ claims which it
believes promote Wonder Bread as an extraordinary value for
children’s growth and yet do not promote it as necessary for that
growth. The Commission specifically noted that respondents’ ads
promote Wonder Bread as containing “vital elements” for chil-
dren’s growth, that children will never “need” Wonder more than
when they are in their “formative years.” It is difficult—nay
impossible—for me to conceive of any product fulfiling respond-
ents’ glowing promises for it which would be regarded by viewing
or listening audiences as unnecessary or nonessential.

I agree with the Commission that the allegations of Paragraphs
13(a) and (b) respecting respondents’ Hostess cake advertise-
ments have not been proven on the record. I disagree that re-
spondents’ ads did not claim that Hostess cakes provided children
with all vitamins essential to healthy growth and with good nutri-
tion as alleged in Paragraphs 18(c) and (d) and 15. Consumers
are certainly entitled to assume that a product containing body-
building vitamins or represented as vitamin fortified will fulfill all
their vitamin needs and will not notice fine distinctions in adver-
tising texts as to whether the words “all” or “some” were in-
cluded or omitted. Respondents prepared their advertisements
with care. It is their responsibility to see to it that ambiguities do
not exist such as might mislead consumers as to such an impor-
tant property as vitamins which they have made a central focus
of their message. Accordingly, I am convinced that respondents’
advertisements clearly exaggerated the vitamin content of Host-
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ess snack cakes and had the capacity to mislead consumers as to
whether the advertised product contained all vitamins necessary
for good nutrition and healthy growth or only, as was actually the
case, some of the vitamins necessary to such growth.

I am also convinced from my reading of the record that re-
spondents’ use of the term ‘‘good nutrition” in connection with its
Hostess snack cakes represented their snack cakes as an affirma-
tively good nutritional food whereas in fact even respondents’
own expert witnesses testified that at most eating these products
will contribute only a few nutrients to a diet. No witness claimed
that eating Hostess snack cakes would provide a whole balanced
diet. At most, respondents’ witnesses claimed eating these snack
foods would not unbalance a diet. Yet this was not what respond-
ents claimed. It is interesting to note that the results of one of
respondents’ Hostess snack cake attitudinal surveys indicates that
a high percentage of mothers were of the view that snack cakes
are all right if children are also provided with a balanced meal.
(CX 106, Table 159) Respondents’ advertising claims, rather
than portraying their snack cakes in this light, instead seemed to
be directed at overcoming this view by representing, that eating
Hostess snack cakes provided the nutrients customarily thought
of as constituting a balanced meal, i.e., “good nutrition.”

Respondents chose to make their claims of good nutrition abso-
lute and unqualified. They must be held to this standard of abso-
luteness. I believe that the evidence makes it clear that these
claims were false and hence I dissent from the Commission’s
contrary conclusion.

I also disagree with the Commission’s disposition of the argu-
ments of complaint counsel and the amicus intervenors as to the
need for corrective advertising in this case in order to ensure a
realistic dissipation of the deceptive advertising claims in the
future. It is the Commission’s responsibility to order the form of
relief which in ifs view is necessary in order to eliminate all
vestiges of the deceptions which it has found from existing and
future advertisements whether these vestiges will inhere in the
ads themselves or are believed to be still operating on consumer
attitudes towards the advertised product. Therefore, it is imma-
terial in my judgment as to whether a particular relief provision
was or was not requested by the parties or with respect to which
deceptions it was sought. In Firestone, corrective advertising was
sought only by the intervenors.
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I am convinced that the corrective advertising remedy is essen-
tial in this case not just to erase consumer recollections of these
particular advertising messages but to ensure that these decep-
tions will not be communicated to consumers in the future adver-
tising of respondents.

Based on the evidence in this record as to how advertising and
communications works on consumers,® it would be impossible in
my judgment for this respondent to advertise its Wonder Bread
product without evoking this growth image even if it made no
reference to nutrition and growth at all. The very name of the
product, associated as it is in the consumers’ mind with nutrition
and growth, must inevitably carry with it the essence of respond-
ents’ advertising message which we have found to be false.

Each of respondents’ advertising themes featured the trade
name of the product. As such an integral part of their message,
the reiteration of the Wonder Bread name is likely to constantly
evoke the other aspects of the advertising message which have
been found to be false.2

One role of advertising slogans is to capsulate an entire product
concept into an easy to remember slogan so that at some point the
specific claims making up that concept can be dropped and their
meaning captured by the mere iteration of the slogan. Wonder
Bread found its slogan in its very name, in its “builds bodies
twelve ways” and in its visual depiction of a child’s actual
growth. It used its name as the central theme of its Wonder Years
campaign. This campaign had a single message: eat Wonder
Bread and grow. Growth and Wonder were the buzz words which
have continued to be central to every single advertisement dissem-
inated by respondent since 1952. Respondents’ How Big campaign
carried the identical message. Its name, its growth sequence and
its “builds bodies twelve ways” slogan were central features of
both campaigns and formed the bridge which connected the two
campaigns and ensured a continuity of respondents’ central mes-
sage: Wonder Bread and growth. Thus an examination of re-
spondent’s advertisements makes clear to me that respondents’
misrepresentations are of such a nature that an order limited to a
simple prohibition of the claims or words making up these decep-
tions will never effectively eliminate them. I cannot imagine any

! See Lucas Tr. 709, 715-716, Lodish Tr. 1985-1990. For carryover effect of advertising see
Lodish Tr. 1984, Morrison Tr. 1497, 1507, 1508, 1510-1511, Robertson Tr. 1296-1300, 1233-1234.
For effect of advertising on sales see Lucas Tr. 706, 729, Robertson Tr. 1252, Lodish Tr. 1984.

2See Note, “Corrective Advertising” Orders of the Federal Trade Commission, 85 Harv.
L. Rev. 477, 494 (1971).
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form of advertising which respondents could engage in which will
not further this deceptive image of Wonder Bread unless that
message affirmatively disclaims these essential growth producing
and nutritional characteristics of respondents’ product. I am con-
vinced that only an affirmative disclosure by respondent in its
advertisements that the nutritional properties of its bread were
falsely portrayed to consumers offers any reasonable likelihood
that the deceptions can be eradicated from future advertisements
of Wonder Bread. :

I find nothing in the record before us which differentiates this
case in any way from any other false advertising case which the
Commission has decided. Nor do I find anything in the corrective
advertising relief which renders it an unusual or inappropriate
remedy for advertising misrepresentations. The Commission has
traditionally required affirmative disclosures of one kind or an-
other when in its judgment mere negative prohibitions would be
insufficient to stamp out the misrepresentations found to have
been made. :

The misrepresentations which the Commission has found to be
contained in the Wonder Bread advertisements involved claims
which relate to the efficacy of these products for the good health
of consumers. Moreover, they relate to properties of the product
which cannot be independently verified by consumers. Finally,
these claims were specifically directed to children and to parents
on matters of special concern to them, the healthy growth and
development of children. Thus respondents’ advertisements which
have here been found to have been deceptive have a potentially
serious impact on the health of individuals. Moreover these Won-
der Bread advertisements have been disseminated to the consum--
ing public for some 21 years.> Respondent stipulated that Wonder
Bread costs 2-25 percent more than its unadvertised private label
counterparts. Yet 600 million more loaves of Wonder Bread were
sold in each of the years from 1964 to 1971 (CX 172, par. 12).
The survey evidence indicates that consumers have a high recall
of specific aspects of the Wonder Bread advertisements, 83.4
percent of the survey population remembered aspects of Wonder
Bread advertisements and 66.1 percent specifically remembered
the rapid growth sequence in the advertisements showing the
child literally growing to adolescence (CX 112 A, Table 79). The
record also established that a substantial number of consumers
will remember the Wonder Bread advertisements for many years

30X 172, CX 175, Hackett Tr. 2140-2141.
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after the advertisements cease, and that a significant portion of
the population will remember the advertisements for five years or
more.*

It is clear to me that if respondents’ deceptive advertising
claims are to be eliminated from its future advertisements of
Wonder Bread, the Commission has no other choice than to order
respondents to disclose in its advertisements the fact that its
prior nutritional claims for its product were false.

OPINION OF THE COMMISSION

In August 1971, the Commission issued a complaint against the
ITT Continental Baking Co., (herein ITT)! and Ted Bates &
Company, Inc. (herein Bates), charging them with violations of
Sections 5 and 12 of the Federal Trade Commission Act, 15
U.8.C. § 45 and § 52 (1970) in making certain advertising claims
as to the nutritional value of ITT’s product, Wonder Enriched
Bread and Hostess Snack Cakes, which are variously alleged to be
deceptive and unfair.2 Both respondents, by their respective an-
swers filed in October 1971, denied the essential allegations of the
complaint and urged various affirmative defenses raising issues as
to the power of the Commission to issue the complaint and order
and the propriety of doing so.

After several prehearing conferences extending from October
through June of 1972, the case proceeded to hearing in June of
1972. The administrative law judge handed down his initial deci-
sion on December 18, 1972, in which he concluded that respond-
ents’” Wonder Bread advertisements did not make the representa-

+ See Lodish Tr. 1989-1991; see also, CX 112 A (Table 79), in conjunction with Hackett

Tr. 2120-2123; Lucas 722.

1 Hereinafter, ITT refers to both ITT Continental and its predecessor, Continental Baking

Co., which was acquired by ITT in September of 1968. (Tr. 2068)

2 The following abbreviations will be used for citations:

Comp.—Complaint

Ans.—Answer

LD.—Initial Decision of Administrative Law Judge (FF—Findings)

Tr.—Transcript of Testimony

CPF—Complaint Counsel’s Proposed Findings of Fact

RPF—Rsepondents’ Proposed Findings of Fact

CX—Commission Exhibit

RX—Respondent Exhibit

C.C. App. Br.—Brief on Appeal of Complaint Counsel (C.C.)

Amicus App. Br.—Brief on Appeal of amicus curiae (hereinafter amicus) Consumer Federa-
tion of America; Consumers Union of the United States, Inec.; Federation of Home-
makers, Inc.

R(ITT) Ans. Br.—Answering Brief of respondent ITT Continental Baking Co., Inc. (ITT)

R(Bates) Ans. Br.—Answering Brief of respondent Ted Bates & Co., Inc. (Bates)

C.C. Reply Br.—Reply Brief of Complaint Counsel (C.C.)

Amicus Reply Br.—Reply Brief of Amicus
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tions alleged in the complaint, either directly or impliedly, and
that the Wonder Bread advertisements did not unfairly exploit
their audiences. (FF 95, 151, 161, 162; I1.D. 75-76) [pp. 939-
40 herein] The law judge also found that respondents’ Hostess
Snack Cake advertisements did not make several of the represen-
tations alleged in the complaint; that where the alleged represen-
tation was made by the advertisements, it was in fact true; and
that these advertisements did not unfairly exploit their audiences.
(FF 185, 201, 222, 228, 229; 1.D. 75-76) [pp. 939-40 herein]

With respent to respondents’ various affimative defenses, the
law judge concluded that it would not serve the public interest to
prohibit ITT from advertising its bread as nutritious simply
because other enriched breads are equally nutritious and that
corrective advertising is not an appropriate remedy in this partic-
ular case. (I.D. FF 40, 96(e), 167, 232-258) (I.D. 75-76) [pp.
939-40 herein] The law judge, therefore, concluded that no
basis existed for the order propesed by complaint counsel and
issued his own order dismissing the proceeding against both re-
spondents. (I.D. 75-76) [pp. 939-40 herein]

This matter is now before the Commission on complaint coun-
sel’s appeal from the initial decision.?

Respondents have not filed any appeal but, in their briefs in
opposition to complaint counsel’s appeal, have pressed their con-
tentions as to the correctness of the law judge’s findings and
conclusions that the advertisements did not make the alleged
representations; that where those representations were made,
they were in fact true; that the advertisements did not unfairly
exploit their audiences; and that the complaint, particularly Par-
agraph 8(a), is not in the public interest. Respondents further
urge that the Commission in its framing of the complaint has
prejudged the issues of what representations are in fact made by
respondents’ advertisements, that the relief sought would violate

3 Complaint counsel have not appealed the law judge's dismissal of Paragraph 16 of the
complaint which alleged that on the basis of the surveys made for respondent ITT, ITT
knew or should have known that its advertisements were false and that the continued dis-
semination of those advertisements constituted ‘“unfair or deceptive acts or practices.” (See
C.C. App. Br. p. 2, n. 1) In addition to the brief of complaint counsel, a brief by amicus
also urging reversal of the law judge’s initial decision was filed by Consumer Federation ‘of
America; Consumers Union of United States, Inc.; and Federation of Homemakers, Inc.; three
organizations representing a substantial number of consumers who had originally petitioned
on January b, 1973, to intervene in this case. The Commission denied their motion but
granted these groups permission to file an amicus brief and present oral argument by its
order of February 16, 1973, with Commissioner Jones dissenting from the denial of the
motion to intervene. Docket No. 8860 Order (1) Denying Motion to Intervene, and (2)
Granting Permission to File Amicus Brief and Present Oral Argument, February 16, 1973,
and Dissenting Statement by Commissioner Jones, February 16, 1973 [82 F.T.C. 699].
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the First Amendment, and that the Commission lacks constitu-
tional and statutory authority to order corrective advertising.
We will first discuss the issues raise by the parties with
respect to Wonder Bread; second with respect to Hostess Snack
Cakes; and, finally, we will discuss the order with particular
reference to the need for corrective advertising as contended for
by complaint counsel. We have not separately considered the af-
firmative defenses. We have, however, dealt with them with re-
spect to the particular issues to which they pertain.

WONDER BREAD ALLEGATIONS
A. Respondents’ “Wonder Years” and “How Big” Advertisements

The allegations respecting the Wonder Bread commercials are
contained in Paragraphs 8, 10, and 11 of the complaint. Para-
graph 8 of the complaint alleged respondents falsely represented
that:

Wonder Bread is an outstanding source of nutrients, distinct
from other enriched breads; (Para. 8(a))

Consuming said Wonder Bread in the customary manner that
bread is used in the diet will provide a child age one to twelve
with all the nutrients, in recommended quantities, that are essen-
tial to healthy growth and development; (Para. 8(b))

Parents can rely on Wonder Bread to provide their children with
all nutrients that are essential to healthy growth and develop-
ment; (Para. 8(¢)) |
The optimum contribution a parent can make to his child’s nutri-
tion during the formative years of growth is to assure that the
child consumes Wonder Bread regularly; (Para. 8(d))

The protein supplied by said Wonder Bread is complete protein of
high nutritional quality necessary to assure maximum growth and
development. (Para. 8(e)) ’

Paragraph 10 of the complaint challenged certain of respond-
ents’ advertisements as both deceptive and unfair insofar as they
tend to exploit the aspirations of children for rapid and healthy
growth and development by falsely portraying, directly or by
implication, said Wonder Bread as an extraordinary food for
producing dramatic growth in children.

Paragraph 11 of the complaint challenged certain.of respond-
ents’ advertisements as both deceptive and unfair insofar as they
tend to exploit the emotional concern of parents for the healthy
physical and mental growth and development of their children by
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falsely portraying Wonder Bread as a necessary food for their
children to grow and develop to the fullest extent during pre-
adolescent years.

The Wonder Bread advertisements on which these allegations
are based appeared in one form or another in all media, TV,
radio, and print, during the period from 1964-1971 as part of two
principal advertising campaigns: the so-called “Wonder Years”
campaign instituted in the spring of 1964 and replaced in 1970 by
the “How Big” campaign, which was terminated sometime during
1971. (CX 172 §1 and §2; Thomas Tr. 2157-2158; Hackett Tr.
2120-2123; Bates Ans., First Defense §7; ITT Ans., Fifth De-
~ fense §7) 4

Respondents stipulated that their television advertisements
were primarily directed at two groups: mothers between the ages
of 18 and 49, and children between the ages of 1 and 12. (CX 175,
Para. 2) Respondents also admitted that substantial numbers of
children under the age of 12 were in the television viewing audi-
ence when these commercials were run. (CX 176 §1, CX 175 §6-
15)

The themes of respondents two advertising campaigns were
essentially the same, although their format and emphasis differed
slightly.

Respondents’ 60-second commercial entitled “Cardboard
House” is typical of the ads appearing in respondents’ ‘Wonder
Years campaign. (CX 9, film and CX 23, photoboard) ® It depicts
several young children playing in a cardboard house. The com-
mercial opens with the announcer stating : :

These are the “Wonder Years,” the formative years one through twelve
when your child develops in many ways, actually grows to 90% of her
adult height.

* * * * * * *

To help make the most of these “Wonder Years,” serve nutritious Wonder
Enriched Bread. Wonder helps build strong bodies in 12 ways. Carefully
enriched with foods for body and mind, Wonder Bread tastes so good, and
it is so good for growing child, for active adult. '

While the announcer is talking, the TV screen shows a child

4+ There is a conflict in the record copcerning the exact termination date of respondents’
“How Big” campaign. Respondents stipulated that the challenged ‘“How Big” advertisemernts
were disseminated until January 1, 1971.

58ee CX 11 and 25 (60-second commercial, “Kites’’) and their 30-second shortened counter-
parts, CX 10 and 24 (“Cardboard House”), and 12 and 26 (“Kites”). The description of this
commercial appearing in the text follows closely the law judge’s description of its 30-second
counterpart. (FF 13(c))
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eating Wonder Bread and then actually growing rapidly from a
very young child to a twelve-year-old. While this visual rapid
growth is taking place before the viewer’s eyes, first the word
“protein,” then “mineral,” then “carbohydrates,” and finally “vi-
tamins,” are flashed in rapid succession above the growing child,
each one coinciding with each growth sequence depicted. This
visual depiction of the child growing while eating Wonder Bread
appears twice in the 60-second commercial.®* When it appears the
second time, the announcer asserts that “each slice of bread sup-
plies protein for muscle, minerals for strong bones and teeth,
carbohydrates for energy, vitamins for nerves, all vital elements
for growing minds and bodies.” The commercial ends with the
announcer urging parents:

to help make the most of her “Wonder Years,” her growth years, serve
Wonder Bread. Wonder helps build strong bodies 12 ways.

Essentially the same message appeared in respondents’ print ads
and radio commercials disseminated as part of its Wonder Years
campaign.”

Respondents’ “How Big” campaign which was introduced in
1970 to replace the Wonder Years campaign contained essentially
the same representations with greater emphasis on the theme
“How Big” instead of the “Wonder Years.” Four of respondents’
commercials in the “How Big” campaign were described by the
law judge as follows.

These commercials open showing ‘a young child with “HOW
BIG DO YOU WANT TO BE?’ over-printed. The announcer
says, “Wonder asks, how big do you want to be?”’ Various chil-
dren answer as they are photographed:

Big enough so that the barber won’t have to cut my hair in a baby’s chair,
Big enough to be a cheerleader, Big enough to sink a basket, Big enough to
touch the ceiling myself, Big enough to dance with my girlfriend, Big
enough to go surfing, Big enough to wear my daddy’s shoes, Big enough
to see the parade, “Big enough to ride a two-wheeler, About ten times bigger
than my sister, Big enough to reach things without a chair, and Bigger
than George, he’s my dog.

@It appears only once in respondents’ 30-second version of this commercial.

7 Respondents’ print ads appeared in national magazines and newspapers. They showed
still-life pictures of children at play and included various representations also made in the
challenged television commercials from the Wonder Years campaign such as, “Make the most
of their ‘Wonder Years,”” “You can do the most for your children’s growth during their
‘Wonder Years—ages one through twelve.” (FF 13(1)(g) and CX 28 and 28(a); FF 13(1)
(i) and CX 30 a-d) This message was also contained in a series of radio commercials.
(FF 13(1) (f), 18 CX 172 §2, and Bates Ans., First Defense §7)
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After the children have told how big they want to be, the
announcer states:

He’ll never need Wonder Bread more than right now, because the time to
grow bigger and stronger is during the Wonder Years—ages one through
twelve—the years when your child grows to ninety percent of his adult
height.

During this audio message, the same Wonder Years visual
growth sequence is used and the child is pictured on the screen
actually growing from a very young child to a twelve-year-old.

Then the audio portion continues:

How can you help? By serving nutritious Wonder Enriched Bread. Wonder
helps build strong bodies twelve ways. Each delicious slice of Wonder
Bread supplies protein for muscle, minerals for strong bones and teeth,
carbohydrates for energy, vitamins for nerves. All vital elements for grow-
ing minds and bodies.

Again the child is shown actually growing from a very young
child to a twelve-year-old, and the commercial ends with parents
serving the child Wonder Bread and the audio stating:

During the Wonder Years—the growth years—help your child grow bigger'
and stronger. Serve Wonder Bread. Wonder helps build strong bodies twelve
ways.?

The “How Big” advertising message also appeared in national
magazines.®

Respondents’ “How Big” campaign also included television ad-
vertisements which appeared on two children’s programs, Captain
Kangaroo and Bozo Circus. (FF 147, CX 59, Richel Tr. 2731-
2735) Respondents admitted and the law judge found that the
following audio from one of these advertisements is representa-
tive of all the ads aired on the Captain Kangaroo show (CX 172,
§4; FF 13(e)) :

Captain Kangaroo: Mr. Moose, I have an interesting question for you. If
you could be as big as you wanted to be * * * how big would you want to be?
Mr. Moose: Gee * * * as big * * * as big * * * I know. As big as a tree.
Then I could see everything around me for miles and miles.

Captain Kangaroo: Wouldn’t that be fun, Mr. Moose?
Mr. Moose: Yes. Do you think eating Wonder Bread would get me that big?

8Four “How Big” 60-second commercials containing this same message but in different
outdoor settings are in the record, CXs 1, 14 (“Surfing”), CXs 2, 16 {““Basketball”’), CXs 4,
18 (“Bike-Trike”), and CXs 7, 21 (“Interviews”). Their 30-second counterparts containing
essentially the same text but showing the actual growth of the child sequence only once are
contained in CXs 15, 3, 17, 5, 6, 20, 1, 21, 84 and RX 49.

9 CX 44.
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Captain Kangaroo: Well * * * not quite as big as a tree * * * but Wonder
does help boys and girls grow up big and strong, and give them energy for
work and play. Each slice of Wonder is baked with vitamins and other
good things that help you grow.

Mr. Moose: And Wonder tastes so good, too.

Captain Kangaroo: It does indeed—it’s so light and tender and white, baked
soft just the way you like it best. Great for lunchtime sandwiches * * *
and anytime snacks. Youwll want to enjoy Wonder Enriched Bread soon.
Mother, please look for the red, yellow, and blue balloons printed on every
wrapper. Remember, Wonder helps build strong trees—uh, bodies 12 ways.®

B. The Issues Raised by the Parties on Appeal

The crux of the issues between the parties with respect to these
Wonder Bread advertisements turns essentially on what represen-
tations are contained in them, whether they were deceptive, and
whether the representations alleged in Paragraphs 10 and 11 of
the complaint were also unfair in that they exploited the special
vulnerabilities of parents and children respecting the healthy
growth and development of children.

The parties offered and relied upon various results of a series
of market surveys, commissioned for the most part by ITT, in
support of their respective positions on the nature of the repre-
sentations contained in the Wonder Bread advertisements. The
parties also urge several legal and factual contentions about the
relevance, probity, and reliability of this survey evidence.

It is now axiomatic that mere capacity or tendency to mislead
is enough to make out a Section 5 violation and that the law does
not require proof of actual deception or injury. E.g., FTC v.
Raladam Co., 316 U.S. 149 (1942) ; Charles of the Ritz Distribut-
ing Co. v. FTC, 143 F.2d 676 (2d Cir. 1944) ; Benrus Watch Co. v.
FTC, 3852 F.2d 313 (8th Cir. 1965). It is equally well established

10 Similar ‘“How Big” advertisements for Wonder Bread were also aired on the local

children’s program ‘Bozo Circus” in Chicago, Illinois for 13 weeks in 1970. (CX 175 §2
and 3) The Bozo Circus campaign contained essentially the same nutritional claims. The
following audio from one of the advertisements appearing on “Bozo Circus” is representative
of all of them (CX 172 §3, FF 13(d)):
UNCLE NED: Say, how many of you would like to grow up to be as big as an elephant ?
That’s pretty big, isn’t it? And, of course, no one really wants to be quite that big. But you
are going to do a lot of growing in the next few years, and it is fun thinking about how
you'll be. You know, one thing that’s so important to your growing is the kind of food you
eat. You need to eat the right kinds of food. Yes * * * foods that are good for you, like
Wonder Enriched Bread. Because Wonder is baked with vitamins and other good things
that help you grow up big and strong and have energy for worktime and playtime fun. And
you know what fun Wonder is to eat. Yes, just look at this delicious Wonder Bread sand-
wich * * * 50 tender and light, just the way you like it. You can enjoy Wonder so many
times during the day: for your sandwiches at lunch, after-school snacks * * * perhaps with
your evening meal, too. So, Mom, when your kids tell you how big they want to be—
remember, they’ll never need Wonder more than right now. Wonder helps- build strong bodies
12 ways. (Compl. Para. 7(d); CX 172 §3)
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that the Commission may rely on its own accumulated knowledge
and experience for the determination of whether an advertise-
ment is deceptive or misleading, without resorting to extrinsic
evidence of deception. FTC v. Colgate-Palmolive Co., 380 U.S.
374, 391-92 (1965). The Commission “may draw its own infer-
ences from the advertisement and need not depend on testimony
or exhibits” in the record, aside from the advertisements them-
selves. Carter Products, Inc. v. FTC, 323 F.2d 528, 528 (5th Cir.
1963). Indeed, the Commission is not bound to conduct surveys to
determine the meaning and impact of the advertisements. J. B.
Williams Co. v. FTC, 381 F.2d 8384, 890 (6th Cir. 1967). If the
law were otherwise, every deceptive advertisement litigation
would be turned into a war of experts and surveys.

However, in cases where, as here, extrinsic evidence exists in
the record, the Commission should take it into consideration. The
question of probity or weight of course depends on the qualifica-
tion and experience of the particular expert involved and the
validity and soundness of methodology utilized in the survey.
Rhodes Pharmacal Co. v. FTC, 208 F.2d 382, 386-87 (7th Cir.
1953), per curium order reinstating Commission order in toto,
348, U.S. 940 (1955) ; Cinderella Career & Finishing Schools, Inc.
v. FTC, 425 F.2d 583 (D.C. Cir. 1970).

1. The Market Su’mzeyk Evidence

Complaint counsel offered excerpts from six market surveys
searching consumer attitudes towards respondents’ product Won-
der Bread as well as towards their Wonder Bread advertisements
in order to support their contentions as to how advertisements in
general and the Wonder Bread advertisements in particular were
perceived by consumers 1! .

1 Fjve of these surveys were conducted at the instance of respondent ITT Continental
Baking Co.:

CX 108 Oxtoby-Smith 1965 survey the purchase behavior and attitude of 200 Kansas City
white bread users and their comparative rating of Wonder Bread and other breads on specifie
bread attributes as well as their recall of Wonder Bread advertisements.

CX 109-110(a) Oxtoby-Smith 1966 survey of 900 white bread purchasers in 26 cities on
their bread purchase habits and their comparative rating of Wonder Bread and other breads
on enumerated bread attitudes.

CX 44-93 G/A/H July 1969 survey of the attitudes towards Wonder Bread of some 200
housewives divided into two groups consisting of those who had viewed Wonder Bread com-
mercials and those who had not.

CX 96(a)-102(a) G/A/H October-November 1969 Problem Market Study surveying con-
sumer attitudes towards Wonder Bread and competitive breads, their brand usage and aware-
ness, their advertising awareness, and their competitive ratings of these brands on a variety
of product attributes.

CX 112(a) BBDO April-July 1971 national telephone survey of consumer attitudes towards
a series of different products including their comparison of Wonder Bread with other breads
in terms of nutrition, growth potential.
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A sixth survey was conducted in March 1972 by Drs. Leonard
Lodish and Thomas Robertson, professors at the Wharton School
of Business of the University of Pennsylvania after some discus-
sion of the Wonder Bread complaint with complaint counsel. (CX
114(a)) This survey interviewed shoppers in 12 shopping centers
in New York, New Jersey, and Pennsylvania, asking them a
series of questions relating to Wonder Bread advertising and to
their comparative rating of Wonder against the general category
“other brands of white bread” on nutrition.

Complaint counsel rely on specific results from four of these
surveys to support the complaint allegations that respondents’
advertisements represent Wonder Bread as an outstanding source
of nutrients distinct from other breads.

We do not agree with respondents that market surveys directed
at measuring consumer attitudes toward a product offer no guide
or are probatively inferior to market surveys testing consumer
recall of advertising messages. Respondents themselves commis-
sioned various market research firms to conduct surveys which
included numerous questions specifically designed to gauge con-
sumer attitudes toward Wonder Bread. Respondents themselves
utilized these survey results in order to monitor the effectiveness
of their advertising messages and to guide the development of
new advertising strategies for Wonder Bread.!? Accordingly, we
conclude that market surveys of consumer attitudes toward the
advertised product are relevant to the issues raised with respect
to the representations made by respondents’ advertisements.

In the instant case, however, respondents sought to demon-
strate that in fact whatever consumer attitudes may exist toward
its product were not in fact influenced by the specific content of
its advertisements but rather may have been produced by a phe-
nomenon known as the halo effect of advertising. (R (ITT) App.
Br. pp. 9-11) This halo phenomenon in essence can be defined as
a general aura of superiority ascribed by consumers to a specific
product or product attribute which is generated not by a particu-

13 Mr. Randall Hackett, respondent ITT’s vice president in charge of advertising since 1968,
gave detailed testimony on ITT’s use of product attitude surveys in measuring the effective-
ness of specific advertising campaigns. (Tr. 2118-2124) In trying to evaluate the effective-
ness of ITT’s Wonder Broad advertising strategies after his assumption of the advertising
vice presidency in 1968, he studied the prior market surveys of consumer attitudes toward
Wonder Bread whichi ITT had commissioned, and indeed on the basis of this study, concluded
that the advertising should be changed. He also testified that he greatly expanded the com-
pany’s involvement in market survey research.

ITT commissioned the BBDO survey (CX 112(a)) which asked consumers questions de-
signed to elicit their opinions about the advertised product.
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‘lar claim in an advertisement about that product or product
attribute but merely by either the fact that the product was
widely used by consumers or by the fact that the advertisements
made only generalized claims about the product itself or stressed
an entirely different attribute. This is an interesting argument.

The record on this halo effect theory, however, is at best incon-
clusive.1® Moreover, this argument is inconsistent with respond-
ents’ established practice, evidenced in this record by the various
market surveys it conducted, of constantly monitoring the effec-
tiveness of its advertising themes by measuring attitudes toward
products. ‘

We also reject respondents’ argument that because of the exist-
ence of the verbatim responses, the Commission is no longer free
to exercise its own expertise in determining the meaning of the
challenged advertisements. (R (ITT) App. Br. pp. 8, 26-30) See
supra, p. 10 [pp. 958-54 herein].

We conclude, therefore, that market surveys demonstrating
consumer attitudes toward advertised products are relevant to
questions of what representations were made about these prod-
ucts. They are clearly admissible for this purpose even though
their probative weight and relevance to the particular issues in-
volved in a case will depend on the particular facts surrounding
the format, methodology, and relevance of the survey questions
and design.

2. The Representations Contained in Respondents’ Adveﬂisiﬂg

Complaint counsel pose three main issues for decision with
respect to the complaint allegations as to the representations

13 Numerous expert witnesses for both complaint counsel and respondents offered their own
definitions of the halo effect. (See Rossi Tr. 1564-1566; Bauer Tr. 2381, 2389; Kuehn Tr.
2618-2619) Both complaint counsel’s witness, Dr. Rossi, and respondents’ witness, Dr. Kuehn,
indicated that the halo effect was primarily generated through the consumer’s use of a par-
ticular brand. (Rossi Tr. 1664-1566; Kuehn Tr. 2618-2619) Dr. Bauer, another of respondents’
witnesses, testified that a halo effect as to a specific attribute may result from generalized
product claims made about a product. (Tr. 2412-2427) :

Dr. Rossi, an expert witness for complaint counsel, testified that although he believes the
halo phenomenon was valid, the halo effect did not fully account for Wonder Bread's su-
perior nutritional image among consumers. (Ross Tr. 1554, 1564-1566) However, Dr. Rossi
later conceded that his estimates as to the exact operation of the halo effect were only
“guess estimates” which were in no way conclusive because of the scanty information avail-
able about the operation of the hale effect from the survey data contained in the record.
(Rossi Tr. 1663-1664) Dr. Bauer, an expert for respondents, testified that while advertising
content may play a role in shaping consumers’ attitudes toward a given product, it is not
of the greatest importance. (Bauer Tr. 2417) However, Dr. Bauer admitted this theory would
be “heresy in the halls of certain advertising agencies,” and it is inconsistent with opinions
previously expressed in a book co-authored by Dr. Bauer in 1968. (Bauer Tr. 2417-2420;
see also Kuehn Tr. 2618-2620)
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made by respondents’ advertising. The first is what the parties
have referred to as the uniqueness issue which involves essen-
tially Paragraph 8(a). The second involves the question of
whether the representations alleged in the remaining subpara-
graphs (b)—(e) of Paragraph 8 and in Paragraphs 10 and 11
were made and were false. The third is whether the false repre-
sentations alleged in Paragraphs 10 and 11 were also unfair. We
will consider these seriatim.

a. The Uniqueness Issue Posed by Paragraph 8 (a)

The parties raise a threshold issue with respect to this subpara-
graph as to whether it charges that respondents represented
Wonder Bread as an outstanding source of nutrients, distinct
from “all” other enriched breads or whether, as complaint counsel
urge, it simply charges Wonder Bread’s superiority over ‘“some”
other enriched breads. We have carefully considered the argu-
ments of counsel as to which interpretation of the complaint is -
the proper one. We do agree with respondents that the wording of
complaint Paragraph 8(a) is ambiguous. Moreover, we believe
that complaint counsel’s statements framing this issue during the
course of the trial were also vague and did nothing to resolve this
ambiguity. We conclude that the ambiguity must be resolved in
favor of a literal reading of the complaint. We will, therefore,
rule that the complaint alleged a superiority to Wonder Bread as
against all other brands rather than simply against some.

Turning to the question of whether this representation of supe-
riority was made in respondents’ advertisements, we conclude
that the record does not support the allegation. Our own examina-
tion of these advertisements makes clear that no express claims of
nutritional superiority are made. We have difficulty in determin-
ing whether these specific comparative nutritional superiority
claims can be implied from the totality of these advertising mes-

4 Respondent ITT in its answering brief states that it is mnot sure whether complaint
counsel is urging an additional issue with respect to complaint Paragraph 8(a); namely,
whether it is per se violation to advertise a nonunique attribute without disclosing its non-
uniqueness without regard to the claims actually made in the advertisement. (R (ITT) Ans.
Br. p. 26) However, respondent ITT also correctly points out that complaint counsel spe-
cifically denied they were advancing this theory during the course of the trial below. (Tr.
2150-2151) At the oral argument, complaint counsel again noted that they were challenging
the specific content of the advertisements which complaint counsel contend was false. (Tr.
of Oral Argument pp. 18-20) Therefore, we do not believe this additional issue noted by
respondents was raised in the instant case and, accordingly, we cannot make any deter-
mination on the basis of this record. This also renders moot respondents’ affirmative defense
relating to their First Amendment right to communicate truthful information to the public
which was apparently raised with respect to this additional issue. (ITT Ans., Third Defense,
D. 3; Bates Ans., Second Defense §ec, p. 8)
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sages. We have carefully considered all of the evidence on which
complaint counsel rely in support of their position.s

‘Complaint counsel’s survey evidence indicates that consumers,
when asked to evaluate Wonder Bread with other breads in con-
nection with a series of enumerated attributes such as freshness,
taste, growing power, and nutrition, rated dutrition as one of a
number of attributes which they associated with Wonder Bread.
The survey results differed with respect to consumer ranking of
Wonder Bread on this attribute. The surveys indicated some num-
ber of consumers who regard Wonder Bread as nutritionally
valuable and a smaller percentage who regarded it as nutrition-
ally superior to other enriched breads.!¢

However, we believe this market survey evidence, when coupled
with the highly conflicting expert testimony as to the proper
interpretation of the survey results and the probative value of the
methodologies utilized in the various surveys, is too ambiguous to
enable us to conclude that the specific representation of nutri-
tional superiority alleged in Paragraph 8(a) is contained in these
advertisements. Accordingly, we believe that this paragraph of
the complaint must be dismissed as not proven.

b. The Paragraph 8(b)—(e) Representations

We agree with the law judge that none of the specific represen-
tations alleged by Paragraph 8(b)—(e) to be made by respond-
ents’ advertisements are expressly contained in any of these ad-
vertisements. Our examination of these advertisements impels us
to the further conclusion that it is impossible to imply from these
commercials the very specific representations which Paragraph 8
alleges are contained in respondents’ advertisements. For exam-
ple, subparagraphs (b) and (c) allege that respondents’ adver-
tisements represented that Wonder Bread would supply “all the
nutrients” “in recommended quantities” that are ‘“essential to
healthy growth and development.” Subparagraph (d) alleged that
the “optimum contribution a parent can make to his child’s nutri-
tion during the formative years of growth is to ensure that the

16 The principal evidence relied upon by complaint counsel consists of the testimony of
Dr. Mendelsohn, an expert in mass communications theory, as to the implied messages that
the challenged advertisements would project to consumers; various portions of the results
from four market surveys showing the comparative rating of Wonder Bread vis-a-vis other
enriched breads on nutrition as well as on nutritionally related attributes, such as helping
children grow; and expert testimony relating to the interpretation of these surveys. (CXs
96 (a)-102, 112, 114(a), 156, 165-66, 168, 170 and Tr. 1748-76)

16 Sge, e¢.g., BBDO Omnibus Survey Tables 73-74 (CX 112) and the Lodish-Robertson Sur-
vey, Tables 6 and 11 (CX 114).
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child consumes Wonder Bread regularly.” Subparagraph (e) al-
leges that Wonder Bread supplies “complete protein of high nu-
tritional quality necessary to assure maximum growth and devel-
opment.” We do not believe that it is possible under this pleading
for us to imply from respondents’ advertisements these very spe-
cific representations as to the precise claims which these subpara-
graphs allege and we decline to do so. Accordingly, we will not
disturb the law judge’s dismissal of these subparagraphs.

c. The Paragraph 10 and 11 Representations

We do not reach the same conclusion with respect to the repre-
sentations alleged by Paragraph 10 to be contained in respond-
ents’ advertisements. Paragraph 10 alleges that respondents have
represented Wonder Bread as “an extraordinary food for produc-
ing dramatic growth in children.” Although this representation
was not expressly made by the advertisements in the precise
language of the complaint, we believe that these representations
are the clear and necessary message of respondents’ advertise-
ments when viewed in their entirety.

The audio portions of both the Wonder Years series as well as
the How Big series repeatedly make statements about children’s
“formative. or growth years, the years 1 to 12 when the child
develops in many ways, actually grows to 90% of his adult
height.” Wonder “builds strong bodies.” Wonder is good “for the
growing child.” Wonder supplies proteins, minerals, carbohy-
drates and vitamins, “all vital elements for growing minds and
bodies.” Indeed the very use of the term “Wonder Years” itself
implies that Wonder Bread is extremely important for this
growth, and this message is reinforced and expanded through the
use of phrases such as “To help make the most of these ‘Wonder
Years,” her growth years, serve Wonder Bread.”

A prominent feature of both the Wonder Years and How Big
TV commercials was the superimposed time sequence picture in
the middle of these commercials of a child seen growing rapidly
from a young child to a 12-year-old while the audio was telling
- parents how they can help by serving Wonder Bread to their
children.

Wonder Bread’s children’s commercials stressed over and over
the importance of the right kind of foods for growing up, “foods
like Wonder Bread,” and ended with a specific alert to “Mom” to
“remember, they’ll never need Wonder more than right now.”
Magazine and newspaper ads told readers that kids will “never
need Wonder Bread more than now” or that “The Wonder Years
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come only once.” “Make the most of them.” “The formative years
when you can do most for your child’s growth.”

Respondents’ selling message in the challenged advertisements
was clearly designed to convince parents as well as children that
Wonder Bread had very important properties for children’s
healthy growth and development. The constant stress on chil-
dren’s growth years, the use of such words as “vital elements,”
“the formative years” when children attain 90 percent of their
growth, the dramatic visual depiction of virtually instantaneous
growth, the appeal to parents to help their child grow bigger and
stronger, that children will never “need” Wonder more than right
now certainly all convey a message of extraordinary value. _

Respondents argued that the allegations of Paragraph 10 can-
not properly rest on the appearance of the fantasy growth se-
quence in its commercials since it was not seen on children’s
programs. In the first place, it should be noted that the record
makes clear TV commercials containing this sequence were shown
on programs appearing from 10 a.m. to 11 p.m. and that children
viewed adult programs which did show the sequence. (CX 175-
176) Moreover, our conclusion that.respondents’ advertisements
had the capacity to deceive children and parents because they
portrayed Wonder Bread as an extraordinary food for producing
dramatic growth does not rest solely on the fantasy growth se-
quence contained in these advertisements. Qur conclusion is based
on the totality of the impression and representations which we
believe are conveyed by respondents’ advertisements of which the
fantasy growth sequence was only one part.l”

In reaching this conclusion, we have also examined the other
evidence in the record in addition to the advertisements them-
selves to see whether it had any bearing on the issues raised in
Paragraph 10 as to the representations made in respondents’
commercials. We believe that insofar as this evidence is relevant
to the types of representations made by respondents, it is entirely
consistent with our own analysis of these advertisements. Expert
witnesses offered by both parties believed the advertisements
could be perceived as representing Wonder Bread as an extraordi-

17 That most people above age six might view the literal message of the “fantasy growth
sequence” with skepticism [as argued by respondents (R (ITT) Ans. Br. 30-31)] does not
eliminate the deceptiveness of it nor the campaign of which it was a part. As noted in the
text, we conclude that the inference to be drawn from the sequence, and others, is clearly
misleading, apart from whether or not most consumers would regard the literal purport of
the sequence with skepticism. Moreover, the fact that even a large number of people may
view false representations with skepticism does not eliminate their potential deceptiveness for
others.
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nary food for producing growth in children.?® We have also
examined the survey evidence in the record and find no instance
in which any of the survey results either with respect to con-
sumer perceptions of the advertisements themselves or with re-
spect to consumer attitudes toward the product are inconsistent
with our conclusions.!?

We conclude, therefore, that respondents’ advertisements do
represent Wonder Bread as having extraordinary properties to
produce growth in children.

We also conclude that these representations are false. Neither
respondent specifically admitted that if these representations are
made by the challenged advertisements, they are, in fact, false.
(ITT’s Ans., Fifth Defense §10; Bates Ans., First Defense §10)
However, both respondents have admitted in their respective an-
swers that consuming Wonder Bread will not provide a child with
all the nutrients essential to healthy growth and development,
that Wonder Bread is not the optimum contribution that a parent
can make to his child’s nutrition during the formative years of
growth, and that Wonder Bread is not an outstanding source of
nutrients, distinct from other enriched breads, but is in fact a

18 Dr. Mendelsohn testified to his view that the growth sequence ‘‘presents an aspect of
awe or wonder regarding the growth process, and has a great element of fantasy.” (Tr.
1882) Respondents’ expert witness, Dr. Littner, a child psychiatrist, admitted that the
literal message projected by these advertisements is that Wonder Bread will cause children
to grow suddenly. (Littner Tr. 2305) However, Dr. Littner felt that around the ages of 7
to 9, children will tend to lose their reliance on magieal thinking and the balance of skepti-
cism will take over and cause older children to disbelieve this literal message. (TR 2286)
Nevertheless, Dr. Littner also stated that there is a resurgence  of magical thinking in early
adolescence and magical thinking is present to some degree in adults. (Tr. 2286)

19 Table 68 from the BBDO Omnibus Survey results (CX 112) shows that in April 1971
almost 7 percent of consumers surveyed believed that Wonder Bread was the one brand
that stood out in helping children grow while nearly 6 percent of consumers held a similar
belief in July 1971. An additional 3 percent of consumers surveyed in April and 3.3 percent
in July 1971 believed that Wonder Bread was one among several brands that are better than
others in helping children grow. Wonder Bread was rated first above the other six specified
brands in every one of the seven individually calculated regional markets in both April and
July 1971. Table 69 discloses that both regular and nonregular Wonder Bread users ranked
‘Wonder Bread first in helping children grow.

The content analysis of the verbatim responses from the G/A/H copy tests supervised by
Dr. Crissy and performed for respondents did not extend to the representations alleged in
complaint Paragraphs 10 and 11. (Crissy Tr. 2478, Jackson Tr. 2442-2447) However, we
have independently analyzed the 709 verbatim responses directly resulting from consumers
who viewed advertisements challenged by complaint counsel in this proceeding Almost
every one of the verbatim responses mentions the concept of growth. Nearly 50 of these 709
verbatim responses specifically indicate that consumers perceived these commercials to rep-
resent that Wonder Bread induces remarkable growth. Some consumers apparently accepted
the commercial at face value as can be seen from the following reaction: “It tells you
Wonder Bread helps your children grow ten feet tall” (RX 48, Response 62) Others viewed
these representations with some degree of skepticism: ‘“‘There is one thing that really irritates
me about this commercial and that is when the child is growing. It bothers me because he
grows too fast.” (CX 48, Response #31)
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standardized enriched bread conforming to the Standard of Food
Identity for enriched bread promulgated by the Food and Drug
Administration. (ITT Ans., Fifth Defense §9(a), (b), (¢) and
(d) ; Bates Ans., First Defense §9(a), (b), (¢) and (d); and CX
172 §10) ‘ '

Two of complaint counsel’s expert witnesses, both medical doe-
tors, agreed that eating Wonder Bread does not enhance
growth,? and respondents’ own nutritional expert testified that
in his view the enrichment of bread was designed to prevent
diseases caused by a deficiency of the nutrients thiamine, ribo-
flavin, niacin, and iron which had been added. (Sebrill Tr. 2641)

We conclude that Wonder Bread is not an extraordinary food
for producing growth in children and that the representations
alleged in Paragraph 10, which we have found are contained in
. respondents’ advertisements, therefore are false.

In respect to the deception charged in Paragraph 11 of the
complaint, we dismiss for failure of proof. We are unable to
conclude from record evidence that the challenged advertisements
amount to a direct or implied claim that Wonder Bread is a
“necessary food” for the healthy growth of children during their
pre-adolescent years as alleged in the complaint.

d. The Unfairness Issue

Complaint counsel’s essential argument on unfairness, as we
understand it, is that respondents’ false portrayal of Wonder
Bread as an extraordinary and necessary growth producing food
unfairly exploits children’s aspirations and parental concerns
about their healthy growth and development.

Complaint counsel argue that children are particularly vulnera-
ble to the false representations contained in respondents’ adver-
tisements because of their natural emotional concern for proper
growth and that children are injured by respondents’ advertise-
ments because the inability of the advertised product, Wonder
Bread, to fulfill this promise of extraordinary growth, results in

2 Dr. Galdston testified that growth is a function of biological cells in the body and is
not determined by the consumption of Wonder Bread or any other specific food. (Galdston
Tr. 431) Dr. Granger testified that Wonder Bread cannot really enhance growth in any way,
and certainly not more than any other equally enriched bread. (Granger Tr. 513-514)

Dr. Briggs, an expert nutritionist, testified for complaint counsel that he does not believe
the enrichment of bread could be characterized as providing good nutrition and stated that
the levels of nutrients contained in enriched white bread are small. (Tr. 824)

The record also shows that on an equi-calorie basis, the level of nutrients contained in en-
riched white bread is approximately the same as the level of nutrients contained in a number of
other common products such as cereals not usually regarded as extraordinary or necessary
for growth. (CX 163, Latham Tr. 1697)
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feelings of inadequacy in children, will cause children to distrust
the adult world, and will teach children that it is acceptable to be
untruthful. (C.C. App. Br. pp. 39-42)

Complaint counsel’s arguments in support of the unfairness
allegation in Paragraph 11 dealing with respondents’ false por-
trayal to parents and general audiences, including children, of
Wonder Bread as a necessary food to ensure healthy growth in
children parallels in concept its unfairness arguments under Par-
agraph 10. Thus complaint counsel argue that parents watching
these commercials will also be injured because of their special
vulnerability to the growth appeals of these commercials and the
inability of Wonder Bread to fulfill the parents’ expectations
created by the false promises made about Wonder Bread in re-
spondents’ advertisements. (C.C. App. Br. pp. 43—44)

Respondents argue with respect to complaint Paragraph 10
that the testimony of the various witnesses as to children’s psy-
chological damage is purely conjectural and is unsupported by
empirical evidence. Respondents further contend that the record
shows that television advertising is relatively unimportant in
affecting children’s emotional makeup. (R (ITT) Ans. Br. pp.
32-33) Respondents’ argument with respect to complaint Para-
graph 11 is simply that there is no record support for complaint
counsel’s contentions as to the special vulnerability of or injury to
parents caused by these advertisements. (R (ITT) Ans. Br. pp.
33-34)

As complaint counsel develop their unfairness argument, it
rests almost entirely on the fact that the advertisements make
false promises rather than that they address themselves to partic-
ularly vulnerable aspects of their audiences which might conceiv-
ably render even truthful messages unfair. Any element in the
alleged injury flowing to either children or to parents from such
promises appears to be inseparable from the falseness of these
promises. Therefore, we have difficulty in the context of the rec-
ord in this case in seeing how these injuries flowing from the
falseness of respondents’ promises add up to a separate charge of
illegality of these advertisements as unfair.

In no way are we condoning, as complaint counsel cautioned us,
a finding that distrust, cynicism, and frustration in little children
caused by false advertising is acceptable under the law. Nor are
we denying that these false promises may cause short and long-
range injuries to their audiences. Rather we are simpiy saying
that these are consequences of deception which are already pro-



964 FEDERAL TRADE COMMISSION DECISIONS

Opinion 83 F.T.C.

hibited by the law and that, therefore, we need not in this case go
beyond the deception in order to find the violation of law prohib-
ited by Congress. We can conceive, of course, as a general propo-
sition, that the same practices can give rise to two separable
offenses under the law. We can further conceive that there may be
a need in terms of remedy to plead such offenses as separable law
violations. However, in the instant case we do not believe that this
record and the order which is sought here demonstrate any neces-
sity for us to view respondents’ false portrayal of Wonder Bread
also in terms of whether these constitute separable offenses of
unfairness.2¢ Accordingly, for these reasons we dismiss the un-
fairness allegations of Paragraphs 10 and 11 and conclude only
that respondents’ advertisements did falsely portray Wonder
Bread as an extraordinary food for children’s growth. We -top
short, however, of finding whether these false promises also con-
stituted unfair acts under Section 5.

II. HOSTESS SNAKE CAKE ADVERTISEMENTS

The advertisements for Hostess snack cakes challenged in Par-
agraph 13 of the complaint essentially involved a short-term cam-
paign announcing fortification of Hostess snack cakes, a major
technological breakthrough resulting in an important nutritional
advance. This series of enrichment advertisements began in Sep-
tember 1970 and ended in May 1971, when competitors com-
menced marketing enriched snack cakes. (Hackett Tr. 2133) The
claim for ‘“a major nutritional advance” was made only in print
advertisements, the total budget for which amounted to about
$130,000. (Stipulation, CX 172, Paragraph 14)

The “good nutrition” claim challenged in the complaint ap-
peared in both print advertisements and TV commercials an-
nouncing the fortification of Hostess snack cakes. (CXs 31-41).
The central message of these advertisements, however, was not
that Hostess snack cakes offered “good nutrition” for children as
food. Rather, it was that Hostess snack cakes were now enriched

2 Respondents argue in their appeal brief that in order to hold them liable under Para-
graph 10 of the complaint, both falsity and exploitation must be proven. (R (IT'T) App. Br.
pp. 30 and 33) If respondents mean by this statement that complaint counsel’s unfairness
claim seems to be premised on the falseness claim contained in Paragraph 10, we are in
accord with this argument as discussed above. However, if respondents- are arguing that
complaint counsel must prove more than the fact that respondents disseminated a false
advertisement in interstate commerce in order to establish a violation of ‘Sections 5 and 12
of the Federal Trade Commission Act, their argument receives no support under the cases
decided under Sections § and 12 nor under the specific provisions of the Act itself. (See 15
U.S.C. §§ 6 and 12)
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with vitamins and minerals for the first time, and that they now
bad something more than mere good taste: they also had good
nutrition. We are not persuaded that these advertisements consti-
tute an express or implied claim that children can eat Hostess
snack cakes to the exclusion of other foods and still get “good
nutrition.” Thus viewed in proper context, the “major nutritional
advance” claim and the “good nutrition” claim were substantially
true when they were made and did not tend, nor have the capac-
ity, to mislead the consumer.

Complaint counsel’s argument that the claim for “good nutri-
tion” is misleading because the advertisements fail to disclose the
fact that Hostess snack cakes contain large amounts of sugar
raises a fundamental question of affirmative disclosure. It is well -
established that an advertisement may be misleading “because
things are omitted that should be said.” Donaldson v. Read Maga-~
zine, 833 U.S. 178, 188 (1940). The Commission realizes the
importance of requiring affirmative disclosure of material facts in
advertising, particularly with respect to food, drugs and cosmet-
ics. J. B. Williams v. FTC, 381 F.2d 884 (6th Cir. 1967).

The instant case involves a nutritional claim with respect to a
food product. And an absolute claim for good nutrition may well
be objectionable for the reason that the advertisement omits
things that should be said. On the other hand, it would be unreal-
istic to impose upon the advertiser the heavy burden of nutri-
tional education, especially with respect to radio and TV commer-
cials which in many cases are shorter than 30 seconds and seldom:
as long as 60 seconds. Therefore, we should not attempt to estab-
lish an overly restrictive standard of general application in this
regard. To do so would be tantamount to a de facto ban on all
nutritional advertising through the radio and TV media. In the
final analysis, the question whether an advertisement requires
affirmative disclosure would depend on the nature and extent of
the nutritional claim made in the advertisement.

In the instant case, the “good nutrition” claim is qualified in
the advertisements themselves. The message is clearly that Host-
ess snack cakes are fortified with vitamins and minerals and have
something more than mere good taste: they have “good nutri-
tion.” We do not believe that such a qualified claim requires
further affirmative disclosures. Moreover, housewives are well
aware, as a matter of common knowledge and experience, that
snack cakes, whether home-made or commercially manufactured,
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(1968) (hereinafter referred to as Doherty).

The type of activities engaged in by Bates are virtually identi-
cal to those of the advertising agency held liable in Doherty.2s -

Respondents’ argument that it is not established that Bates
“actively” participated in the challenged advertising lacks any
basis in law or fact and will not bar liability here.2®

By the same token, Bates’ argument that it did not know or had
no reason to know that the challenged advertising for Wonder
Bread contained the implied misrepresentations set out in the
complaint is similarly no defense to its liability for their false and
deceptive nature.

It is not necessary to establish that the agency knew or had
reason to know that the specific representations found to exist
here were being made in the challenged advertisements. Clearly,
it is the advertising agency which is the expert in determining
what representations are made in a given advertisement.?® In-
deed this is the very role which it is called on to perform for its
client. It hardly lies in Bates’ mouth to assert now that it had no
responsibility for the representations which are implied in its
advertising. '

An agency is clearly liable for the advertising it has created,
produced, or assisted in producing unless it can be shown that it
did not know or could not know that the challenged advertising
was false.31

% The activities of an advertising agency considered determinative in finding the agency
liable in Doherty included the following:

(1) offering general marketing consultation for the advertised products,

(2) formulating advertising plans,

(3) preparing layouts and copy for advertisements,

(4) originating advertising ideas and strategies, or

(6) developing and putting into final form the challenged advertising. (392 ¥.2d at 928)
Respondent has attempted to differentiate Doherty on the grounds that there the agency was
found to have originated the challenged advertisements. Here Bates stipulated that it par-
ticipated in the creation of the “Wonder Years” and “How Big” themes. (CX 173) We find
the distinction meaningless in the light of the court’s opinion.

2 See also, Carter Products v. FTC, 323 F. 2d 523 (5th Cir. 1963) where it was found that
the agency had worked for Carter for years and had handled the account of the product in
question before the product even had a name. In addition, the advertising agency in Carter
conceived the challenged approach, agreed on the motif of the program, wrote the story
boards, and assigned the job to a film producer in Hollywood; In the Matter of Colgate-
Palmolive Co., Inc., 62 FTC 1269, aff’d 380 U. S. 374 (1965) where the Commission found
that the advertising agency conceived and prepared television commercials which made the
challenged claims. Similarly, respondent Bates admitted here that it participated in the
creation of the major advertising themes for Wonder Bread (“Wonder Years” and “How
Big” themes) and also admitted that it had for some time participated in the preparation
and publication of challenged advertising material..

3 Doherty, Clifford, Steers & Shenfield, Inc. v. FTC (In Re Merck and Company, Inc.),
69 FTC 526 (1968), aff'd, 392 F.2d 921, 928 (1968):

The agency, more so than its principal, should have known whether the advertising had
the capacity to mislead or deceive the public. This is an area in which the agency has
expertise * * *, (Id at 559)
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Bates can hardly be heard to argue that it had no reason to
know the deceptive nature of these advertising claims. It was
Bates which developed the good nutrition theme which was the
cornerstone of respondents’ advertising campaign for Wonder
Bread and which was the source of the deception which we found
in this advertising campaign. Bates had a clear duty to assemble
all of the facts bearing on the nutritional value of these products
if it intended to use this product attribute as its central selling
message, its unique selling proposition as it termed it. (CX 172,
174) TUnless advertising agencies were under a duty to make
independent checks of information relied upon to frame their
advertising claims, the law would be placing a premium on igno-
rance. In Re Dolcin, 247 F.2d 524, 534 (D.C. Cir. 1956), cert.
denied, 353 U.S. 988 (1957).

No issue is raised in the instant case of agency reliance on the
accuracy of a scientific test conducted by third parties. What is in
issue is the agency’s responsibility for knowing exactly what
limitations exist in the state of knowledge surrounding a product
claim which it has decided to use as part of its advertising
message. The agency must assume full responsibility for the
claims which it makes about a product. If it is unable to do so, it
should not make the claims. If it can only do so to some limited
degree, it must frame its claims accordingly. It cannot make
sweeping absolute claims or ambiguous claims and later assert in
defense to charges of misrepresentation that it had no reason to
know that the state of scientific knowledge on which these claims
rested would not support them in the form in which they were
made in the advertisement. Bates selected the central selling mes-
sages. It had a clear duty in these circumstances to make certain
that these advertisements did not have a capacity to deceive. It
clearly violated this duty.®? We hold that the law judge was in
error in dismissing this complaint against respondent Bates.
Bates clearly participated in the development of the challenged
advertisements and it clearly knew or should have known that
these representations were false.
mto be held to be a participant in such deception, the agency must know or
have reason to know of the falsity of the advertising.” (Empsasis added) Carter Products V.
FTC, 323 F.2d 523, 534 (1963); Doherty, Clifford, Steers & Shenfield v. FTC, 392 F.2d 921
(1968). Therefore, we completely reject the administrative law judge’s findings 266 (a)-(k)
because Bates’ “‘non-liability”” is predicated on an incorrect legal standard.

32 Bates asserts that it took ‘reasonable steps to assure that ‘its adyeritsing for Wonder
Bread would not convey false or misleading impressions.” ((Bates) Ans. Br. 14) This assertion
is based on the judge’s findings that Bates utilized procedures for clearance of advertising

copy by its legal department. (FF 259, 260) We completely reject the contention that such
clearance procedures are a defense to liability. (Cf. Doherty, supra, at 927-28, note 4)
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IV. THE ORDER

Respondents urge two basic objections to the order proposed by
complaint counsel.

Respondent Bates objects essentially to the broad product cov-
erage proposed by complaint counsel and argues that the order
should be limited to the specific product Wonder Bread. We can
find no basis for such an undue unrealistic narrowing of the
order.

We believe our order must preclude the kind of deception which
‘has been established in this proceeding not only with respect to
Wonder Bread but all food products. The proscriptions of our
order will be limited to the type of deceptive claims found in
Wonder Bread advertising. But such deception, relating to claims
of nutritional value, is not uniquely suited to promotion of bread
or baked goods. It is a theme which may be abused in the promo-
tion of any food product. In this context, broad product coverage
is essential if adequate protection of the consuming public is to be
obtained in this case.

In addition, Bates is already subject to a series of cease and
desist orders entered both after litigation and on consent based on
challenges to advertising in which it participated as illegal under
Section 5 of the FTC Act.?8 In such an instance, “[T]he Commis-
sion ig not limited to prohibiting the illegal practice in the precise
form in which it is found to have existed in the past.” 34

BFTC v. Colgate-Palmolive, 380 U. S. 374 (1965). In Docket 7737, June 1, 1960 [66 FTC
1491, 1493], Bates was ordered to cease and desist from using in connection with the adver-
tising of oleomargarine, ‘“any pictorial presentation or demonstration purporting to prove,
or repregenting in any manner, that moisture drops appearing on said oleomargarine cause
such oleomargarine to taste more like butter, or to be more similar in flavor, than competitive
oleomargarine.”

In Docket 7688, February 24, 1960 [56 FTC 956, 958], Bates was ordered to cease and
desist from using, in connection with the sale of filter cigarettes, “any pictorial presentation
or demonstration purporting to prove that the filter * * * absorbs or retains more of the
tars or nicotine in cigarette smoke than the filter used in other cigarettes [when such is
not the fact] * * *” and from representing that any filter cigarette has the approval of any
agency of the United States Government or has been found by any such agency to be lower
in tar or nicotine content than other filter cigarettes.

In Docket No. C-2015, August 17, 1971 [79 F.T.C. 248] Bates was ordered to cease and
desist from representing in connection with any bread product of ITT Continental
Baking Company ‘‘that the consumption of any such product is in any way necessary or
essential for * * * controlling body weight * * * is lower in calories than ordinary bread
* * * use of any such product for appetite appeasement will cause a loss of body weight
without adherence to a reduced calorie diet * * *.”

In Docket No. 8840, June 23, 1972 [80 F.T.C. 975], Bates was ordered to cease and desist
from representing in connection with the sale of any beverage product of Ocean Spray
Cranberries ‘““that any such product contains nutrients of equivalent or greater variety or in
greater quantity than those nutrients found in orange juice, tomato juice or any other
beverage * * * Any such product has more food energy * * * any such product is a ‘juice’
unless it consists of not less than 1009 natural * * * fruit juice * * *.”
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We conclude that the order with respect to Bates can justifiably
extend to “any food product.” We have, however, modified the
prohibitory language proposed by complaint counsel in Paragraph
I so as to avoid any undue limitations on respondents’ ability to
-make truthful representations. Paragraph I of our order reflects
these revisions.

CORRECTIVE ADVERTISING

We agree that corrective advertising is a remedy within the
Commission’s power to impose. Firestone Tire & Rubber Co., 3
Trade Reg. Rep. 120,002 (FTC 1972) [81 F.T.C. 398]. A major
obstacle to imposition of that remedy here is that the allegation of
the complaint on which the argument for corrective advertising is
based has not been sustained.

The notice order served with the complaint in this matter
would have required respondents to disclose in a certain number
of their advertisements that:

the Federal Trade Commission has alleged that Wonder Bread has been
falsely advertised as more nutritious and appropriate for children than other
enriched breads.

The order proposed by complaint counsel on appeal to the
Commission after hearings in this matter would require respond-
ents to advertise that:

The Federal Trade Commission has found that Wonder Bread has been
falsely advertised as more nutritious and better for the growth of children
than other enriched breads, and that Wonder Bread is nutritionally identical
to other white enriched breads. (RB, p. 77)

Amict, on appeal to the Commission, would have us require ITT
to advertise that:

‘“cont’d”

In Docket C-2377, April 9, 1973 [82 F.T.C. 1176], Bates was ordered to cease and desist from
representing in connection with Fleischmann’s Margarine or any other margarine or any
other food fat or food oil that “children incur the same risks of heart and artery diseases as
middle-aged men, or that children incur risks of cholesterol or that such risks require of
children the same steps of prevention or treatment required of middle—aged men * ¥ ¥

% Federal Trade Commission V. Ruberoid, 343 U. S. 470, 473 (1952). See also FTC v.
Colgate-Palmolive Co. 380 U.S. 874, 395 (1964); see also Niresk Industries v. FTC, 278 F.2d
337, 343 (Tth Cir.) [6 FTC 727, 7351], cert. denied, 364 U.S. 883 (1960); American Taclk
Co. v. FTC, 211 F.2d 239 (2d Cir. 1954) [6 FTC 633]; Hershey Chocolate Corp. v. FTC, 121
F.2d 968, 971-72 (8d Cir. 1941) [3 FTC 392, 396-97].
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# % * the Federal Trade.Commission has found that Wonder Bread has
been falsely advertised as more nutritious and appropriate for children than
other enriched white breads; all enriched white breads must meet govern-
mental nutritional standards and Wonder Bread is no more nutritious than
other brands of white enriched bread. (AB, p. 80)

Inasmuch as the Commission has not held respondent ITT to
have violated the law by making the representation included in
the proposed corrective advertisements, it can hardly insist that
ITT inform its customers to the contrary.

We might still, based upon our findings of a different false
representation by respondents, order corrective advertising to
remedy this. We do not, however, believe that the record before us
provides an adequate basis upon which to order corrective adver-
tisements with respect to the false claim found to have been
made.

The evidence presented in this case by complaint counsel and
amici, relative to corrective advertising, was principally ad-
dressed to consumer perceptions of Wonder Bread as a source of
nutrition distinet from other breads. Evidence that consumers
may retain this perception of Wonder Bread is not equivalent to
evidence that consumers retain the view that Wonder Bread is an
extraordinary source of nutrition.3s '

The evidence in this case indicates that respondents have
falsely implied in advertisements for their product that it was an
extraordinary source of nutrients. We have further evidence that,
many months after conclusion of the advertising campaign, a
small percentage of consumers recall the nutritional advertising
of respondents, though it is not clear from this evidence to what
extent those consumers continue to believe that Wonder Bread is
an extraordinary food (the misrepresentation found to have been
made) as opposed simply to a superior source of nutrition com-
pared to other breads (a misrepresentation charged by the com-
plaint and which respondents are not found to have made). Under
these circumstances, we cannot find in the record a sufficient basis
upon which to conclude that corrective advertising is needed to
eliminate the misrepresentationfound.

FINAL ORDER

This matter having been heard by the Commission upon the

3 Of course, evidence that Wonder Bread is not a distinctive source of nutrition is probative
of whether or not it is a necessary source or an extraordinary source, and evidence that
respondent Bates knew that Wonder Bread is identical to other enriched breads is probative
of its knowledge that Wonder Bread is not a necessary or extraordinary source of nutrition.
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appeal from the initial decision of counsel supporting the com-
plaint, and upon briefs and oral argument in support thereof and
in opposition thereto, and the Commission, for the reasons stated
in the accompanying opinion having granted in part the appeal:

It is ordered, That the following Findings of Fact of the admin-
istrative law judge are adopted as Findings of Fact of the Com-
mission:

Findings 1-5, 7, 13-16, 18-21, 23-27; the first two sen-
tences of Finding 28; Findings 86-37; the first sentence of
Finding 46 ; Findings 47-50, 52 ; the first sentence of Finding
53; the first sentence of Finding 64; Finding 65; the first
sentence of Finding 97; Findings 98-100; the first two sen-
tences of Finding 101; Finding 109; the first sentence of
Finding 111; the first two sentences of Finding 112; Find-
ings 114, 128, 168-169, 224 and 226.

It is further ordered, That the following cease and desist order
be, and it hereby is, entered :

1. It is ordered, That respondent ITT Continental Baking Com-
pany, Inc., a corporation, and respondent Ted Bates and Com-
pany, Inc., a corporation, their successors and assigns and re-
spondents’ officers, agents, representatives and employees, directly
or through any corporation, subsidiary, division or other device,
in connection with the advertising, offering for sale, sale or distri-
bution of any food product, do forthwith cease and desist from:

1. Dissemination, or causing the dissemination of, any ad-
vertisement by means of the United States mails or by any
means in commerce, as “commerce”’ is defined in the Federal
Trade Commission Act, which represents, directly or by im-
plication: : ‘ .

a. The nutritional properties of any such product in
generalized terms such as “rich in nutrients,” vitamins
or iron fortified, “enriched,” or other similar nutritional
references, without identifying the basis relied upon for
the nutritional claims, and unless the advertised nutri-
tional value can be substantiated for the average and
ordinary use of the product by consumers or by particu-
lar groups of consumers provided they are specified. _

b. The comparative nutritional efficacy or value of the
product without stating the brand, product or product
category to which the comparison is being made.

c. The essentiality of the product as a source of a
particular nutritional value if there are other food prod-
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uct categories which are also sources of the same or
similar nutritional values, and unless the claim can be
substantiated for the normal use of the product by con-
sumers or by a particular group of consumers provided
that they are specified.

d. The functional value or other attributes of any such
product to a user through the use of demonstrations or
other visual techniques unless the demonstrations are
actual depictions of the actual value of the product by
actual persons and represent the average and ordinary
experience of consumers with the use of the product.

2. Disseminating, or causing the dissemination of, any ad-
vertisement by means of the United States mails or by any
means in commerce, as “commerce” is defined in the Federal

‘Trade Commission Act, which represents, directly or by im-

plication, that any such product will contribute to the rapid
or proper growth of children by providing dramatic or sub-
stantial benefits for such growth or development unless such
product, by itself, will in fact make a significant contribution
to such rapid or proper growth. '

3. Disseminating, or causing the dissemination of, any ad-
vertisement by means of the United States mails or by any.
means in commerce, as “commerce” is defined in the Federal
Trade Commission Act, which misrepresents, in any manner,
the nutritional content, efficacy or functional value to the

-user for the normal use of any such product by consumers.

4. Disseminating, or causing the dissemination of, any ad-
vertisement by any means, for the purpose of inducing, or
which is likely to induce, directly or indirectly, the purchase
of any such product, in commerce, as “commerce” is defined
in the Federal Trade Commission Act, which contains any of
the representations prohibited in Paragraph 1 above or the
misrepresentations prohibited in Paragraph 2 above.

It is further ordered, That respondents shall forthwith distrib-
ute a copy of this order to each of their operating divisions.

It is further ordered, That respondents notify the Commission
at least thirty (30) days prior to any proposed change in the
corporate respondent such as dissolution, assignment or sale re-
sulting in the emergence of a successor corporation, the creation
or dissolution of subsidiaries or any other change in the corpora-
tion which may affect compliance obligations arising out of the
order.
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It is further ordered, That respondents shall, within sixty (60)
days after service of this order upon it, file with the Commission
a report in writing setting forth in detail the manner and form of
its compliance with the order to cease and desist.

1t is further ordered, That the remainder of the initial decision
be vacated and the following supplementary Findings of Fact
made by the Commission itself, after a consideration of the entire
record, be substituted therefor:

Chairman Engman not concurring in that portion of the opin-
ion which dismisses charges of unfairness against advertising
claims directed primarily at children and submitting a separate
statement; Commissioner Jones recorded as dissenting in part for
the reasons set forth in her dissenting statement; and Commis-
sioner Thompson not participating since this matter was tried
and argued before he was sworn in.

SUPPLEMENTARY FINDINGS OF FACT

1. In September of 1968, respondent ITT Continental Baking
Company (“ITT Continental”) acquired its successor, the Conti-
nental Baking Company. (Woodward 2068)

2. Respondent ITT Continental Baking Company, Inc., in the
course and conduct of its aforesaid business, and at all times
mentioned herein, has been and now is in substantial competition,
in commerce, with corporations, firms and individuals in the sale
of food products of the same general kind and nature as that sold
by respondent (ITT Ans. Para. 18)

Respondent Ted Bates & Company, Inc. (“Bates”), in the
course and conduct of its aforesaid business, and at all times
mentioned herein, has been and now is in substantial competition,
in commerce, with other advertising agencies. (CX 173)

3. In the course and conduct of their said businesses, respond-
ents ITT Continental and Bates have disseminated and caused the
dissemination of certain advertisements concerning the said bak-
ery products, Wonder Bread and Hostess Snack Cakes, by the
United States mails and by various means in commerce, as “com-
merce” is defined in the Federal Trade Commission Act, including
but not limited to, advertisements inserted in magazines and
newspapers, and by means of television and radio broadcasts
transmitted by television and radio stations located in various
States of the United States and in the District of Columbia,
having sufficient power to carry such broadcasts across state
lines, for the purpose of inducing and which were likely to induce,
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directly or indirectly, the purchase of said products, and have
disseminated and caused the dissemination of, advertisements
concerning said bakery products by various means, including but
not limited to the aforesaid media, for the purpose of inducing
and which were likely to induce, directly or indirectly, the pur-
chase of said bakery products in commerce, as ‘“commerce” is
defined in the Federal Trade Commission Act. (ITT Ans., Fifth
Defense § 6, 7, 12; Bates Ans., First Defense § 6, 7, 12; CX 172-
175)

4. Wonder Bread is a standardized, enriched white bread con-
forming to the standards of food identity promulgated by the
Food & Drug Administration and is not an outstanding source of
nutrients as distinct from other enriched white breads. (CX 172,
Para. 10 ITT Ans., Fifth Defense, Para. 9(a); Bates Ans., First
Defense, Para. 9(a))

5. Consuming “Wonder Bread” in the customary manner that
bread is used in the diet will not provide a child age 1-12 with all
the nutrients in recommended quantities that are essential to
healthy growth and development. (ITT Ans., Fifth Defense, Para.
9(b) ; Bates Ans., First Defense, Para. 9(b))

6. The following exhibits are advertisements challenged in the
complaint in this matter and were disseminated as part of the
“Wonder Years” campaign conducted by respondents between
1964 and 1970 and are typical of the advertisements disseminated
in that campaign.

Film Photoboard Title . Length
CX 9 CX 23 Cardboard House 60 sec.
CX 10 CX 24 . Cardboard House 30 sec.
CX 11 CX 25 Kites 60 sec.
CX 12 CX 26 Kites . 30 sec.

“Wonder Years” Newspaper and Print Advertisements

CX 28 Magazine Print Ads
~ “Make the Most of their
Wonder Years”
CX 28(a) Newspaper Ads
CX 30 entitled
“Make the Most of their
Wonder Years”

CX 30(a) "
CX 30(b) ”
CX 30(c) "
CX 30(d) ”

(Stipulation, CX 172, Para. 2)
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7. In addition to the material relating to consumers’ ratings of
Wonder Bread’s attributes, the G/A/H Copy Tests also recorded
interviewees’ verbatim responses to a series of questions asking
about a particular Wonder Bread commercial to which the inter-
viewees had recently been exposed. Included among the questions
were the following:

a. You just told me that you remember seeing a commercial for Wonder
Bread. Please tell me everything you remember about the commercial.

b. What did it say? Anything else?

c. What did it show? Anything else?

On some of the tests the interviewees were also asked the follow-
ing question :

d. What is the most important thing the commercial told you about
Wonder Bread?

(CX 44-54, 61-64, 74-90, 92-94 ; RX 48-49)

The questions asked, as well as the verbatim responses them-
selves, demonstrate that these questions were not designed and
would not be likely to elicit consumers’ perception of the latent or
implied messages contained in the advertising such as those chal-
lenged in the complaint. Rather, the questions asked were de-
signed to and usually only elicited the interviewee’s recall of the
explicit message projected by the advertisement. (Gerbner 2784—
2785; CX 44 pp. 1-3)

Complaint counsel’s expert, Dr. Gerbner, in contrast to re-
spondents’ experts, Dr. Crissy and Dr. Britt, has had extensive
academic training and experience in the field of .communications
research; and his particular specialty is content analysis which
establishes objective procedures to measure the meaning of mes-
sages and is better qualified to evaluate the significance of survey
material such as the G/A/H Copy Tests and verbatim responses
than the other witnesses. (Gerbner 2772-2775; CX 184; Crissy
2472-2474, 2490-2491; Britt 2326-2327, 2347-2348)

8. Almost all of the 709 verbatim responses of consumers who
had viewed one of the Wonder Bread advertisements challenged
by complaint counsel in the instant proceeding mention the con-
cept of growth, and nearly 50 of the verbatim responses specifi-
cally indicate that consumers perceived these commercials to rep-
resent that Wonder Bread 1nduce's remarkab]e growth., (CX 45—
52, 54, 56; RX 48)

Examples of these types of responses can be seen from the
following responses to the questions asked:
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It tells you Wonder Bread helps your children grow ten feet tall. (RX 48,
Response 62)

Others viewed these representations with some degree of skepti-
cism:
There is one.thing that really irritates me about this commercial and that

is when the child is growing. It bothers me because he grows too fast.
(CX 48, Response 31)

9. Table 68 from the BBDO Omnibus Survey results (CX 112
A) shows that in April 1971 almost 7 percent of consumers
surveyed believed that Wonder Bread was the one brand that
stood out in helping children grow while nearly 6 percent of
consumers held a similar belief in July 1971. An additional 3
percent of consumers surveyed in April and 3.3 percent in July
1971 believed that Wonder Bread was one among several brands
that are better than others in helping children grow. Wonder
Bread was rated first above the other six specified brands in every
one of the seven individually calculated regional markets in both
April and July 1971. Table 69 discloses that both regular and
nonregular Wonder Bread users ranked Wonder Bread first in
helping children grow. .

Table 73 from the BBDO Omnibus Survey results (CX 112 A)
shows that in April 1971, 4.5 percent of consumers surveyed
believed that Wonder Bread was the one brand that stood out in
nutrition while 5 percent of consumers held a similar belief in
July 1971. An additional 4.2 percent in April and 3.7 percent in
July believed that Wonder Bread was one among several brands
that are better than others in nutrition. (CX 112 A; Tables 68, 69
and 73) '

10. “An Analysis of Wonder Bread’s Nutritional Advertising”
(CX 114 A), prepared by Dr. Leonard M. Lodish and Dr. Thomas
S. Robertson, who are teachers at the Wharton School of Finance
and Commerce at the University of Pennsylvania (Lodish 936,
944 ; Robertson 1219), is a survey of consumer attitudes toward
Wonder Bread and of the effects of the advertising involved in
this case. The project that resulted in CX 114 A was initiated
after Henry Banta, prior complaint counsel in this case, had
addressed three classes at the Wharton School of Business in late
January or early February 1972. (Robertson 1230-1232, 1275-
1276)

11. The Lodish-Robertson Survey was performed in certain
metropolitan areas in Philadelphia, New Jersey, and New York.
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This survey included a question requesting the interviewee’s opin-
ion as to whether the nutritional value of Wonder Bread was
higher, about the same or lower than the general category “other
brands” of bread. It can be calculated from the results of this
survey (Table 11) that approximately 17 percent of those inter-
viewed believed that Wonder Bread was superior in nutritional
value to the general category “other brands” of bread and that
this belief in Wonder Bread’s nutritional superiority was particu-
' larly marked among Wonder Bread users, 43.8 percent of whom
thought Wonder Bread superior. (CX 114 A ; Lodish 944-958)

12. Advertising content is an important factor in shaping con-
sumers’ attitudes towards attributes such as the nutritional value
of an advertised product. (Rossi 1593, 1603; Lazarfeld 1785-
1787, 1798 ; Hackett 2120-2125, 2151)

18. Respondent ITT relied on surveys measuring consumers’
attitudes towards the advertised product, Wonder Enriched
Bread, as a means of measuring the effectiveness of their adver-
tising. ITT paid particular attention to how consumers evaluated
different brands of bread from the standpoint of nutrition in
conducting the reanalysis of the Oxtoby-Smith Basic White Bread
Study. (Hackett 2118) The key dimension on which ITT eval-
uated the results from the G/A/H Copy Tests was to determine
whether the Wonder Bread commercials generated attitude shifts
toward the product itself. (Hackett 2120) ITT also relied on data
from the G/A/H Problem Market Study showing consumers’
ranking of various product attributes. (Hackett 2120-2123) The
data described above which measured consumers’ attitudes to-
wards the advertised product was sufficient to cause ITT to con-
sider a change in the theme of its Wonder Bread advertisements.
(Hackett 2122-2124) '

Respondent, ITT, also commissioned the BBDO survey in April
and July of 1971. (CX 112 A) Mr. Marvin Light, vice president
of the BBDO advertising agency, stated that the BBDO survey is
conducted “for the express purpose of tracking advertising effec-
tiveness.” (Light 1846) In order to determine advertising effec-
tiveness, the BBDO surveys asked consumers questions designed
to elicit their opinions about the advertised product. In fact, none
of the results from the BBDO survey in evidence relates to a
single question concerning the actual content of Wonder Bread
advertisements. (CX 112 A)-

14. The challenged Wonder Bread television advertisements
were primarily addressed to children and parents of children or
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to general audiences which included substantial numbers of chil-
dren and parents of children. (CX 175-176)

15. Complaint counsel’s expert witnesses, Dr. Richard Galdston,
Dr. Richard H. Granger, and Dr. Albert J. Solnit, have had
experience with both emotionally well and disturbed children in-
cluding the way such children perceive television. Each of these
witnesses is qualified, on the basis of his experience, to testify
how children would perceive the challenged Wonder Bread televi-
sion advertisements and whether those advertisements exploit
children’s aspirations and concerns for growth and development.
(CX 136, Galdston 411-419; CX 140, Granger 494-502, 507-508,
520; CX 189, Solnit 588-596)

16. Various healthy children between the ages of one and
twelve perceived the “How Big” and “Wonder Years” campaign
advertisements and the Captain Kangaroo and Bozo Circus adver-
tisements as promising some special growth capacity which would
not be available without eating Wonder Bread. (Solnit 609, 618,
- 622, 623, 638—640; Granger 508, 516, 528, 549 ; Littner 2305)

- 17. The challenged Wonder Bread television advertisements
represent to viewers that Wonder Bread is an extraordinary food
for producing dramatic growth in children. (CX 1-26, 28-30(d))

18. Wonder Bread is not an extraordinary food for producing
dramatic growth in children nor a necessary food for children to
grow and develop to the fullest extent during the preadolescent
years. (CX 172, Para. 10)

Wonder Bread will not enhance growth in any way that is
different than other enriched breads. (Granger 513-514)

Growth and development of a child normally is a function of
biological cells, rather than the presence of Wonder Bread. (Gald-
ston 431) .

19. The Line of Hostess Snack Cakes consists of products mar
keted under the following names: Ho Ho’s, Ding Dongs (Dark
Chocolate), Ding Dongs (Milk Chocolate), Twinkies, Orange
Cupcakes, Devil’s Food Cakes, Big Wheels, Brownies, Sno-Balls,
Suzie Q’s, Hostess Cake Doughnuts, Cherry Fried Pies, Apple
Fried Pies, and Lemon Fried Pies. (CX 126 A—126 B; Cotton
369)

20. The following exhibits are television advertisements chal-
lenged by the Complaint in this matter and were disseminated by
respondents ITT Continental Baking Company, Inc., and Ted
" Bates & Company, Inc., and are typical of the advertisements
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disseminated in a series of advertisements entitled “Snack Cake
Jungle.”

Film Storyboard Title Length

CX 31 CX 36 “Snack Cake Jungle, 60 sec.
Fruit Pies”

CX 32 CX 387 “Snack Cake Jungle, 30 sec.

- _ Fruit Pies” )

CX 33 CX 38 “Snack Cake Jungle, 30 sec.

: Cupcakes”

CX 34 CX 39 “Snack Cake Jungle, 60 sec.
Cupcakes”

CX 35 CX 40 “Snack Cake Jungle, 60 sec.
Twinkies” )

The following exhibit is a print advertisement challenged by
the complaint in this matter and was disseminated by respondents
ITT Continental Baking Company, Inc. and Ted Bates & Com-
pany, Inc. and is typical of a series of print advertisements
disseminated for Hostess Snack Cakes entitled “A Major Nutri-
tional Advance From Hostess.”

Exhibit . Title
CX 41 “A Major Nutritional Advance
From Hostess”

(ITT Ans., Fifth Defense § 12; Bates Ans., First Defense § 12;
CX 31-41)

21. CX 35, respondents’ 60-second television commercial enti-
tled “Snack Cake Jungle/Twinkies,” is typical of respondents’
Hostess cake advertising themes. The film opens by showing a
mother in a supermarket alongside of a store display with differ-
ent types of Hostess Snack Cakes with her arms full of Twinkies
which she has taken from the shelves.

The announcer and Mother dialogue makes up the audio portion
of the commercial with the opening from the announcer :

Snacks, snacks, everywhere snacks. Welcome to the snack cake jungle.
Everywhere you look snack cakes for the kids.

The mother then asks:
Are there any that have more than good taste?
The announcer responds:
Yes. Hostess announces snack cakes now fortified with vitamins and iron.
And then continues:

You can thank the Hostess bakers for new vitamin-fortified snack cakes,
with the good taste kids love, and good nutrition they need.
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The scene then shifts to a table with two children sitting
around it holding four Twinkies on a plate, two unopened pack-
ages also holding four Twinkies, and a partly visible pitcher of
milk in the background. While the girl and boy are shown eating
Twinkies, the announcer states: '

Like new Hostess Twinkies that tender golden sponge cake * * * with
creamy filling * * * now gives your children more than good taste. It gives
them important nutrition, too. Because now Hostess Twinkies are fortified
with body-building vitamins and iron to grow on.

At this point and again when the announcer says, “Look for the
‘V’ on packages of Hostess Twinkies,” a huge V is flashed on the
screen with the words “Vitamin fortified” printed inside it. The
announcer then goes on to say:

Yes. Now there are snack cakes with more than good taste. New vitamin-
fortified Hostess snack cakes. Look for the “V” on packages of Hostess
Twinkies. Thank Hostess for the good taste kids love, and good nutrition
they need. (CX 35)

Other alleged Hostess commercials in evidence are generally
. similar, with the exception that some are only 80 seconds in
length and therefore do not include all of the text quoted above,
and with the further exception that different products, that is,
cupcakes and fruit pies, are promoted in other commercials.

22. CX 41, a magazine advertisement. A child with a football is
pictured eating a Hostess Twinkie. Across the top of the picture
are the words “A major nutritional advance from Hostess,” and,
at the side of the picture, “Snack cakes with body-building vita-
mins and iron.” Inserted in the lower half of the picture, together
with pictures of packages of Hostess fruit pies, Twinkies, and
cupcakes, is the following text:

Look for the big “V” on every new package of Hostess Cupcakes, Twinkies
and Fruit Pies! It’s the nutritional advance that takes the guesswork out
of which snack cakes to buy! These famous Hostess Snack Cakes now give
your children more than good taste * * * they give them important nutrition,
too. So, why settle for just any snack cake—give them Hostess Snack
Cakes fortified with body-building vitamins and iron to grow on.

Across the bottom of the advertisement is a line that states:

Thank Hostess * * * for the good taste kids love and good nutrition they
need. (CX 41)

23. The enrichment advertising for Hostess Snack Cakes began
on September 15, 1970, and concluded on May 10, 1971. (Hackett
2133)
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24. The enrichment of Hostess Snack Cakes was accomplished
py dissolving a large fortification tablet containing thiamine, ri-
boflavin, niacin and iron in water which is then mixed in with the
other ingredients to make either the cake, the filling, or the icing
for the snack cakes. (Cotton 364-371)

25. The fortification of Hostess Snack Cakes with niacin, thia-
mine, riboflavin and iron raised the level of these nutrients in
Hostess products to approximately the level of these nutrients
contained in enriched white bread. (Cotton 369; Brigg 849) How-
ever, these enrichment levels could not be -achieved by simply
using enriched flour in making Hostess Snack Cakes because
Hostess products only contain 20 to 30 percent flour in the dough
and no flour in the filling or icing. (Cotton 380, 397) In addition,
the use of enriched flour would create bad off-flavors that con-
sumers would not accept. (Cotton 379-380) Therefore, in order
to achieve these levels of nutrients, some of the nutrients were
added directly to the filling and icing. (Cotton 366-369; CX 127
F)

26. The greatest problem encountered in the fortification proe-
ess was bad off-flavors caused by the addition of certain nutrients.
Other problems were how to stabilize the nutrients added to the
snack cakes and what form of iron to add to the products. (Cot-
ton 366-370; 380-383) A year of testing both in the laboratory
and in the plants was needed to solve these problems. (Cotton
380) ' . '
27. The advertisements for Hostess Snack Cakes under chal-
lenge, as typified by CX 41, represent that the fortification of
Hostess Snack Cakes with vitamins and iron constituted a major
nutritional advance. (CX 41; ITT Ans. Fifth Defense, Para.
13(a) and (b) ; Bates Ans., First Defense, Para. 13)

28. The advertisements for Hostess Snack Cakes, as typified by
CX 31 through CX 41, represent that Hostess Snack Cakes pro-
vide good nutrition in addition to good taste because they are
fortified with vitamins and minerals.

29. Bates participated in the creation of the “Wonder Years”
and “How Big” themes for Wonder Bread and in the vitamin
enrichment themes used for Hostess Snack Cakes. Bates has of-
fered to ITT Continental consultation on general advertising
strategy for the advertising of Wonder Bread and Hostess Snack
Cakes. (CX 173, Para. 4)

30. Bates received at some point after their submission to ITT
Continental and prior to the filing of the Complaint herein copies
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of studies conducted by Grudin/Appel/Haley; Batten, Barton,
Durstine and Osborn, Inc.; Oxtoby-Smith, Inc.; and R. H. Brus-
kin Associates concerning the advertisements of Wonder Bread
and Hostess Snack Cakes, which studies are listed in the Exhibit
List of complaint counsel in this proceeding. In the case of certain
copy test studies by G/A/H, Bates received from G/A/H drafts
of the studies before G/A/H submitted them to ITT Continental.
(CX 173, Para. 5)

31. Bates knew or had reason to know at the time the ads in
question were prepared that Wonder Bread is a standardized
enriched white bread and is not an outstanding source of nu-
trients distinct from other enriched bread. (CX 172, Para. 10;
CX 173, Para. 6)

32. Bates actively participated in and was instrumental in cre-
ating and disseminating the Wonder Bread and Hostess advertise-
ments as alleged in Pararaphs 6 and 7 of the complaint.

33. Contrary to representations in advertising, as alleged in
Paragraph 10 of the complaint, Bates knew or had reason to
know that Wonder Bread is not an extraordinary food for prov1d-
ing dramatic growth in children.

CONCLUSIONS OF LAW

,1. The Federal Trade Commission has jurisdiction of this pro-
ceeding, of the respondents, and of the acts and practices of the
respondents

2. The implied representatlons that Wonder Bread was an ex-
traordinary growth-producing food were false and misleading,
and both respondents ITT and Bates have engaged in deceptive
acts in violation of Sections 5 and 12 of the Federal Trade Com-
mission Act.

8. This proceeding is in the public interest.

IN THE MATTER OF

AVALON INDUSTRIES, INC., ET AL.
Docket 8925. Interlocutory Order, Oct. 23, 1973.

Order denying petition to stay proceedings pending Commission investiga-
tion and promulgation of industry guides relating to packaging of toy
craft and hobby products. Petition is being taken under advisement as
though filed pursuant to Sections 1.6 and 1.15. of Commission’s rules.
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Appearances

For the Commission: Herbert S. Forsmith, Alan Rubinstein
and Armando Labrada.

For the respondent: Aberman, Greene & Locker, New York,
N.Y. ‘

ORDER DENYING STAY OF PROCEEDINGS PENDING CONSIDERATION
OF PETITION FOR INDUSTRY GUIDES

By letter dated September 6, 1978, counsel for Avalon Indus-
tries, Inc., addressed to the Office of the Secretary a letter desig-
nated “Petition for Industry Guides” in which a request is made
that ‘“the Commission investigate and promulgate industry guides
relating to the packaging of toy craft and hobby products and
that, pending such determination, it stay all pending proceed-
ings.” Apparently, because the letter requested a stay of this
proceeding, the Office of the Secretary referred the letter to the
administrative law judge presiding in the above-captioned adjudi-
cative matter. Complaint counsel filed an ‘“Argument in
Opposition.”

The administrative law judge treated the letter as a motion and
has certified it to the Commission, concluding that it is one upon
which he has no authority to rule “since the action requested is
addressed to the administrative discretion of the Commission and
does not involve the exercise of the adjudicative fact-finding func-
tion delegated by the Commission to the administrative law
judge.” In view of this determination he made no recommenda-
tion on the merits of the petition, but did recommend against any
stay of hearings now set for the week of November 12, 1973.

For the benefit of respondent’s counsel as well as others who
practice before the Commission we think it is appropriate to call
attention to the proper procedure to be followed in situations like
the instant one. Petitions for Industry Guides or Trade Regula-
tion Rules are filed with the Commission pursuant to Part I of the
Commission’s Procedures and Rules of Practice (Sections 1.6 and
1.15) and consideration of such petitions is made by the Commis-
sion under “Nonadjudicative Procedures” (Part II) of the Com-
mission’s Procedures and Rules of Practice. However, since a stay
of an adjudicative proceeding pending Commission action on such
petition would directly and immediately affect that matter, a
request for such stay should be filed as a separate motion in that
proceeding with the administrative law judge pursuant to Section
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8.22(a) of the Commission’s Rules of Practice.* As the law judge
here properly observed, such a motion for stay is within the sole
prerogative of the Commission and should then be certified by the
law judge to the Commission. See In the Matter of Philip Morris,
Ine., Docket 8838, Order of December 6, 1971 [79 F.T.C. 1023].

In the instant matter, the Commission will take under advise-
ment Avalon Industries’ Petition for Industry Guides as though it
were filed with the Commission pursuant to Section 1.6 of the
Commission’s Procedures and Rules of Practice. However, the
Commission finds insufficient reason to stay further proceedings
in this adjudicative matter pending consideration of the petition.
Accordingly, the request for stay is denied.

It is so ordered.

IN THE MATTER OF

ENCYCLOPAEDIA BRITANNICA, INC,, ET AL.
Docket 8908. Interlocutory Order, Oct. 24, 1973.

Order denying respondents’ motion for interim suspension of adjudicatory
proceeding, pending Commission ruling on their petition for initiation
of proceedings for adoption of trade regulation rule governing business
of selling encyclopedia and other educational books through in-home
sales presentations.

' Appearances

For the Commission: Irvin D. Steinman, Donald L. Bachmaﬁ,
Paul L. Chassy and Lemuel W. Dowdy.
For the respondent: Mayer, Brown & Platt, Chicago, Ill.

ORDER DENYING MOTION FOR INTERIM SUSPENSION OF
ADJUDICATORY HEARING

By motion filed October 12, 1973, and certified to the Commis-
sion by the administrative law judge on October 18, 1973, re-
spondents have requested an interim suspension of the adjudica-
tory proceedings in this matter. The basis for the motion is a
petition filed by Encyclopaedia Britannica, Inc., with the Commis-
sion under Section 1.15 of the Commission’s Procedures and Rules
of Practice for initiation of proceedings for the adoption of a
trade regulation rule governing the business of selling encyclope-
m provides “(a) Presentation and Disposition.—During the time a proceeding is
before an administrative law judge, all motions therein, except those filed under § 3.42(g)
[disqualification of law judge], shall be addressed to the administrative law judge, and if
within his authority shall be ruled upon by him. Any motion upon which the admin strative

law judge has no authority to rule shall be certified by him to the Commission with hig
recommendation * * *.”
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prize) was based on the facts in that case, not on a general rule of
law. Among other things, the Commission noted that the entire
promotional offer appeared in one issue of the Reader’s Digest
magazine with coupons bearing the winning numbers seeded
among copies of that issue. There was no affirmative claim that
the offer was limited to a relatively select group. The Commission
believed that most participants would be acquainted with the fact
that the Reader’s Digest is a widely selling magazine with mil-
lions of readers.* This, the Commission reasoned, “should have
dispelled any notion * * * that the participant had been ‘selected
out’ to receive an entry coupon or that the sweepstake was
confined to a small geographical area” (Slip Opinion, p. 10)
[82 F.T.C. 234, 259].

In contrast, according to the complaint against Longines, that
company’s sweepstake promotion was sent through the mail
headed with the bold-print representation: “SPECIAL LIMITED
SWEEPSTAKES * * * BECAUSE YOU HAVE BEEN SE-
LECTED FOR THIS INVITATION” (Complaint, p. 5) [79
F.T.C. 964, 967]. The complaint alleges, however, that in truth
respondent distributed the advertising material and sweepstake
offer to millions of individuals and that it did not disclose that its
sweepstakes were often conducted over a period of one year or
more, thereby further lessening the opportunity to win.

In my opinion, it is certainly within the realm of possibility
that had the Longines’ complaint been adjudicated, the Commis-
sion might have found that Longines falsely represented or sug-
gested that participants in its promotion had a ‘“reasonable oppor-
tunity” to win a prize as alleged in Paragraph 6(g) of the
complaint. Furthermore, the Commission might have decided that
it would not be sufficient simply to prohibit Longines from stating
that the number of participants was limited, but that disclosure
of odds or number of participants was also necessary to safe-
guard against future innuendo or abuses. “[T]hose caught violat-
ing the Act must expect some fencing in.” Federal Trade Commis-
sion v. National Lead, 352 U.S. 419, 431 (1957).

In any event, in passing on this petition we are entitled to
presume that such could have been the outcome, and I find noth-
ing in the D. L. Blair decision which would be inconsistent with
such result. Therefore, I do not concur in the Commission’s deci-
sion to modify the order against Longines.

* The fact that there were some 20 million copies distributed was also shown on the front
cover of all Reader’s Digest magazines.
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ORDER REOPENING PROCEEDINGS AND MODIFYING CEASE AND
DESIST ORDER

By petition filed August 7, 1973, Longines-Wittnauer, Inc., and
Credit Services, Inc. (sometimes hereinafter referred to as Lon-
gines), respondents in Docket No. C-2120, petitioned the Com-
mission to reopen the proceedings for the purpose of modifying
the consent order to cease and desist entered therein on December
27 [sic (December 21, 1971)], 1971 [79 F.T.C. 964].

Petitioners contend that the law underlying the consent order
entered against Longines was changed by the decision in D. L.
Blair Corp., 1970-73 Trans. Binder, Trade Reg. Reporter (Jan.
22, 1973) [82 F.T.C. 234], and, therefore, the Commission is
required to modify the order pursuant to Rule 8.71 and 3.72(b)
(2). The acting director of the bureau of consumer protection
opposes the petition; petitioners have filed a reply.

First, it should be noted, as petitioners contend, the basic
charges in the D. L. Blair Corp. and Longines-Wittnauer, Inc.,
complaints are broadly the same. In both, respondents are
charged with having represented in connection' with a sweep-
stakes contest (a) that all prizes advertised were to be actually
awarded, when in fact they were not, and (b) that participants
were afforded a reasonable opportunity to win, when in fact they
were not.

We turn, first, to the allegation that the challenged promotional
material represented that all prizes would be awarded. If, as
petitioners assert, the legal assumption underlying the Longines’
order is “that it was inherently deceptive not to award all * * *
prizes, despite Longines’ notification to participants that they
must retain their winning numbers to redeem their prizes,” the
petition should be granted with respect to the allegation in ques-
tion. (Emphasis added.) Petitioners, however, misconstrue the
legal foundation of the Longines’ order. The Commission did not
imply that no notice or disclosure would suffice to remedy the
challenged deception. Instead, in issuing the Longines’ complaint,
the Commission in effect asserted that it had reason to believe
that the disclosure made in respondents’ promotional material
was inadequate.

In sum, the different actions taken by the Commission (<.e.,
dismissing the D. L. Blair Corp. allegation in question after ac-
cepting the Longines-Wittnauer, Inc., consent order) is explained
by the factual differences of the two matters, and not by a change
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in the law. This is demonstrated by the disclosures relied upon by
respondents in the two matters. The Longines’ message is equivo-
cal and would inadequately assist a participant in determining
whether the advertised prizes would actually be awarded. It
reads:

But You Must Return Your Lucky Number To Find Out If It Is One
Of The Winners! So Return The Personal Document Enclosed With Your
Lucky Policy Seal Attached.

NOTHING TO BUY! But you must return the Lucky Number enclosed.
A giant electronic computer has already selected the winning numbers.
Find out if yours is one of them!

By contrast, the D. L. Blair Corp. passage effectively discloses the
fact that not all prizes would be awarded, stating “All prizes not
claimed will never be given. * * *” *

Turning next to the final contention raised before us, we agree
with petitioners that our decision in D. L. Blair Corp. did consti-
‘tute a change in the law underlying the allegation in Longines-
Wittnauer, Inc., that participants were not afforded a reasonable
opportunity to win a prize. The Commission based its dismissal of
the instant allegation in D. L. Blair Corp. on the failure to “find
any persuasive basis in the record of this particular case to
conclude that the participants were deceived by McDonald’s
sweepstakes advertisement to believe that they had a ‘reasonable
opportunity’ to win any one of the prizes * * *.”

Since the record in Longines-Wittnauer, Inc. (i.e., the Lon-
gines’ complaint) is no more persuasive than that of D. L. Blair
Corp., we conclude that the D. L. Blair Corp. holding amounts to
a change in the law underlying the Longines’ allegation in ques-
tion. The strongest representation in the Longines’ advertise-
ments bearing on the opportunity of winning is strikingly similar
to a statement in the D. L. Blair Corp. promotional ad. “You may
have already won $100 a month for life * * *” and “101 big
chances that your lucky number has already won,” promises the
Longines’ promotional ad. The McDonald’s ad similarly assures
participants: “Maybe you are already a winner in McDonald’s
$500,000 sweepstakes.” : v

We will order an appropriate modification of the Longines’
order.

* It should be understood by this ruling that the Commission will not consider respondents
to have violated Paragraphs I A(1) and (2) of the consent order in Docket No. C-2120,
the provisions relating, inter alia, to the awarding of advertised prizes, if they disclose
clearly and conspicuously that all advertised prizes will not be awarded. '
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We conclude, therefore, that the D. L. Blair Corp. matter did
not constitute new law vis-a-vis the law underlying the allegation
in the Longines-Wittnauer, Inc. complaint that respondents repre-
sented that all advertised prizes would be awarded, when in fact
they were not, but that the decision in D. L. Blair Corp. did
amount to new law with respect to the allegation that Longines
falsely represented that there was a reasonable opportunity of
winning a prize. Accordingly,

It is ordered, That the proceedings in this matter be reopened
and that Paragraph I A (1) of the order to cease and desist issued
against respondents on December 21, 1971, be modified to read as
follows:

A. (1) Failing to disclose clearly and conspicuously to
participants and prospective participants the exact number
of prizes which will be awarded, the exact nature of the
prizes, and the approximate retail value of each.

It is further ordered, That Section 4 of Paragraph I B be deleted
from the order to cease and desist issued against respondents on
December 21, 1971.

Chairman Engman concurring in the result, and Comm1ss1on-
ers Jones and Dennison dissenting in part.

IN THE MATTER OF

BERMUDA POOL CO., INC., ET AL.
CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT
Docket C-2472. Complaint, Oct. 30, 1978—Decision, Oct. 30, 1973.
Consent order requiring a Fairfield, N.J., seller and distributor of swimming
pools and other merchandise, among other things to cease representing
its filters, furnished with their pools, as being “Lifetime” filters; repre-
senting themselves as the exclusive source for “Lifetime” filters; mis-

representing the price of their pools as complete; representing prices
as special or reduced; failing to maintain adequate records.

Appearances

For the Commlssmn John A. Cfrowley and Kathryn E. Mc-
Domnnell.
For the respondents: pro se.

COMPLAINT
Pursuant to the provisions of the Federal Trade Commission
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Act, and by virtue of the authority vested in it by said Act, the
Federal Trade Commission having reason to believe that Bermuda
Pool Co., Inc., a corporation, and Malcolm A. White and Herbert
Smith, individually and as officers of said corporation, hereinafter
sometimes referred to as respondents, have violated the provi-
sions of said Act, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint stating its charges in that respect as
follows:

PARAGRAPH 1. Respondent Bermuda Pool Co., Inc. is a corpora-
tion organized, existing and doing business under and by virtue of
the laws of the State of New Jersey, with its office and principal
place of business located at 665 Route 46, Fairfield, N.J.

Respondents Malcolm A. White and Herbert Smith are officers
of the corporate respondent. They formulate, direct and control
the acts and practices of the corporate respondent including the
acts and practices hereinafter set forth. Their address is the same
as that of the corporate respondent. '

PAR. 2. Rsepondents are now, and for some time last past have
been engaged in the advertising, offering for sale, sale and distri-
bution to the public of swimming pools and other merchandise.

PAR. 3. In the course and conduct of their business, as afore-
said, respondents now cause, and for some time last past have
caused, their said products, when sold, to be shipped from their
place of business in the State of New Jersey to purchasers thereof
located in various other States of the United States, and main-
tain, and at all times mentioned herein have maintained, a sub-
stantial course of trade in said products in commerce, as ‘“‘com-
merce” is defined in the Federal Trade Commission Act.

PAR. 4. In the course and conduct of their business as aforesaid,
and for the purpose of inducing the purchase and installation of
their swimming pools and other products, respondents and their
salesmen or representatives have made, and are now making,
numerous statements and representations in advertising and pro-
motional material and through oral statements and representa-
tions with respect to the nature and limitations of their offers,
their prices, their purchasers’ savings, their warranty and the
durability of their products.

Typical and illustrative of said statements and representations,
but not all inclusive thereof, are the following:
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Prices include * * * * * Installation, Walls, Liner, Filter, Ladder, Skimmer,
ete.

A Bermuda Exclusive—The Lifetime Filter

Replace your old filter with a Lifetime Filter

Save up to $800

Save up to 50%

End of Season Sale—$700

PAR. 5. By and through the use of the aforesaid statements and
representations and others of similar import and meaning, but
not specifically set out herein, separately and in connection with
oral statements and representations of their salesmen or repre-
sentatives, respondents have represented, and are now represent-
ing, directly or by implication, that:

1. Their advertised prices include all items usually and custom-
arily purchased as part of a complete pool installation.

2. The “Lifetime Filter” is available exclusively with the pur-
chase of a swimming pool from respondents.

3. The filter provided with their pools is a “Lifetime Filter”
without qualification as to the time period covered by the term
lifetime. ' .

4. Their swimming pools are being offered for sale at special or
reduced prices, and savings are thereby afforded to their pur-
chasers because of reductions from respondents’ regular selling
price.

PAR. 6. In truth and in fact:

1. The prices advertised do not include all items usually and
customarily purchased as a part of a complete pool installation.
The advertised price does not include coping.

2. The “Lifetime” filter is not sold exclusively to respondents
nor is it available only from respondents. The said filter is sold by
the manufacturer to other swimming pool companies which are in
direct competition with respondent Bermuda.

3. The “Lifetime” filter provided with respondents’ swimming
pools is not guaranteed for a period denominated as a lifetime.
The filter is guaranteed by the filter manufacturer for a five-year
period with a pro-rata share of the repair or replacement cost
being borne by the purchaser after the first year.

4. Respondents’ swimming pools are not being offered for sale
at special or reduced prices, and savings are not thereby afforded
to their purchasers because of reductions from respondents’ regu-
lar selling prices. In fact, the prices advertised do not represent
reductions from the prices at which said pools were sold or of-
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fered for sale for a reasonably substantial period of time in the
recent, regular course of their business. ‘

Therefore, the statements and representations, as set forth in
Paragraphs Four and Five hereof, were, and are, false, mislead-
ing and deceptive.

PAR. 7. In the course and conduct of their aforesaid business,
and at all times mentioned herein, respondents have been, and are
now in substantial competition, in commerce, with corporations,
firms and individuals in the sale of swimming pools and other
merchandise of the same general kind and nature sold by respond-
ents.

PAR. 8. The use by the respondents of the aforesaid false,
misleading and deceptive statements, representations and prac-
tices has had, and now has, the capacity and tendency to mislead
members of the purchasing public into the erroneous and mis-
taken belief that said statements and representations were and
are true and into the purchase of substantial quantities of re-
spondents’ swimming pools and other merchandise by reason of
said erroneous and mistaken belief.

PAR. 9. The aforesaid acts and practices of the respondents as
herein alleged are all to the prejudice and injury of the public and
of respondents’ competitors and constituted, and now constitute,
unfair methods of competition in commerce and unfair and decep-
tive acts and practices in commerce in violation of Section
5(a) (1) of the Federal Trade Commission Act.

DECISION AND ORDER

The Federal Trade Commission having initiated an investiga-
tion of certain acts and practices of the respondents named in the
caption hereof, and the respondents having been furnished there-
after with a copy of a draft of complaint which the New York
Regional Office proposed to present to the Commission for its
consideration and which, if issued by the Commission, would
charge respondents with violation of the Federal Trade Commis-
sion Act; and

The respondents and counsel for the Commission having there-
after executed an agreement containing a consent order, an ad-
mission by the respondents of all the jurisdictional facts set forth
in the aforesaid draft of complaint, a statement that the signing
of said agreement is for settlement purposes only and does not
constitute an admission by respondents that the law has been
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violated as alleged in such complaint, and waivers and other
provisions as required by the Commission’s rules; and '

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respond-
ents have violated said Act, and that complaint should issue stat-
ing its charges in that respect, and having thereupon accepted the
executed consent agreement and placed such agreement on the
public record for a period.of thirty (30) days, now in further
conformity with the procedure prescribed in Section 2.34(b) of
its rules, the Commission hereby issues its complaint, makes the
following jurisdictional findings, and enters the following order:

1. Respondent Bermuda Pool Co., Inc., is a corporation orga-
nized, existing and doing business under and by virtue of the laws
of the State of New Jersey, with its office and principal place of
business located at 665 Route 46, Fairfield, N.J.

Respondents Malcolm A. White and Herbert Smith are oﬁ‘icers

"of said corporation. They formulate, direct and control the poli-
cies, acts and practices of said corporation, and their principal
office and place of business is located at the above stated address.

2. The Federal Trade Commission has jurisdiction of the sub-
ject matter of this proceeding and of the respondents, and the
proceeding is in the public interest.

ORDER

It is ordered, That respondents Bermuda Pool Co., Inc., a cor-
poration, its successors and assigns, and Malcolm White and Her-
bert Smith, individually and as officers of said corporation, and
respondents’ officers, agents, representatives and employees di-
rectly or through any corporation, subsidiary, division or other
device, in connection with the advertising, offering for sale, sale
or distribution of swimming pools or other products or merchan-
dise, in commerce, as “commerce” is defined in the Federal Trade
Commission Act, do forthwith cease and desist from:

1. Representing, directly or by implication, that the filter
furnished with respondents’ swimming pools is a “Lifetime”
filter.

2. Representing, directly or by implication, that the re-
spondents are the exclusive source for filters manufactured
by the Lifetime Filter Equipment Corp.

3. Representing, directly or by implication, that any price
for respondents’ products is a complete price for all items
usually purchased for use with a swimming pool without
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clearly and conspicuously listing those items not included in
said price which are usually purchased by respondents’ cus-
tomers.

4. Representing, directly or by implication, that any price
for respondents’ products is a special or reduced price, unless
such price constitutes a significant reduction from an estab-
lished selling price at which such products have been sold in
substantial quantities by respondents in the recent, regular
course of their business; or misrepresenting in any manner,
their prices or the savings available to their purchasers.

5. Failing to maintain adequate records, (a) which disclose
the facts upon which any savings claim, including former
pricing claims and comparative value claims of the type
discussed in Paragraph 1 of this order are based; and (b)
from which the validity of any savings claim, including for-
mer pricing claims and similar representations of the type
described in Paragraph 1 of this order can be determined.

It is further ordered, That respondents shall forthwith deliver
a copy of this order to cease and desist to all present and future
personnel of respondents engaged in the advertising, offering for
sale or sale of respondents’ products and that respondents secure
and retain a signed statement acknowledging the receipt of said
order from each such person.

It is further ordered, That respondents shall notify the Com-
mission at least thirty (30) days prior to any proposed change in
the corporate respondent such as dissolution, assignment or sale
resulting in the emergence of a successor corporation, the crea-
tion or dissolution of subsidiaries or any other change in the
corporation which may affect compliance obligations arising out
of this order.

It is further ordered, That the respondents herein shall, within
sixty (60) days after service upon them of this order, file with
the Commission a report in writing, setting forth in detail the
manner and form in which they have complied with this order.

It is further ordered, That the individual respondents named
herein shall promptly notify the Commission of the discontinu-
ance of their present business or employment and of their affilia-
tion with a new business or employment. Such notice shall include
respondents’ current business address and a statement as to the
nature of the business or employment in which they are engaged
as well as a description of their duties and responsibilities.



