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Docket O—1771. Complaint, July 1%, 1970—Decision, July 17, 1970

Consent order requiring a New York City publisher and distributor of various
reference works by mail order to cease mailing reference volumes to per-
sons who have failed to return their previously mailed rejection cards, de-
ceptively pricing its books, and misrepresenting savings available to re-
gpondents’ customers.

COMPLAINT

Pursnant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Standard Refer-
ence Library, Inc., a corporation, and Frank J. Keller, individually
and as an officer of said corporation, and Mac Gache, individually
and as former officer of Standard Reference Works Publishing Com-
pany, Inc., a corporation, hereinafter referred to as respondents,
have violated the provisions of said Act, and it appearing to the
Commission that a proceeding by it in respect thereof would be in
the public interest, hereby issues its complaint stating its charges in
that respect as follows: v

Paracraru 1. Respondent Standard Reference Library, Inc., is a
corporation organized, existing and doing business under and by vir-
tue of the laws of the State of Delaware, with its office and princi-
pal place of business located at 53 East 77th Street, New York, New
York. :

Respondent Frank J. Keller is an officer of corporate respondent
Standard Reference Library, Inc. He formulates, directs and con-
trols the acts and practices of the corporate respondent, including
the acts and practices hereinafter set forth. He was also an officer of
Standard Reference Works Publishing Company, Inc., as hereinaf-
ter mentioned.

Standard Reference Works Publishing Company, Inc., was a cor-
poration which was organized, existed and did business under and
by virtue of the laws of the State of New York, with its principal
office and place of business located at 53 Kast T7th Street, New
York, New York. This corporation was engaged in the business
hereinafter described for some time prior to September 9, 1968,
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when its assets were sold to corporate respondent Standard Refer-
ence Library, Inc., and subsequently was dissolved.

Respondents Mac Gache and Frank J. Keller were officers of
Standard Reference Works Publishing Company, Inc., when it was
actively engaged in business. They formulated dlrected and con-
trolled the acts and practices of this corporation, including the acts
and practices hereinafter set forth. Their address is the same as that
of corporate respondent Standard Reference Library, Inc.

" Par. 2. Standard Reference Works Publishing Company, Inc., and
respondents Mac Gache and Frank J. Keller for some time prior to
September 9, 1968, had been engaged in the publishing, advertising,
offering for sale, sale and distribution of various reference works by
mail order to the general public. Among these works were “The
Family Physician,” “The Family Legal Adviser” and the “Standard
Treasury of the World’s Great Pamtlngs ” Since September 9, 1968,
the same business activities have been carried on by respondents
St‘mdaxd Refel ence Library, Inc., and Frank J. Keller.

Par. 3. In the course and conduct of their business as aforesaid,
respondents Standard Reference Library, Inc., and Frank J. Keller
now cause, and sinice September 9, 1968, have caused, and Standard
Reference Works Publishing Company, Inc., and respondents Mac
Gaiche and Frank J. Ixe11e1 for some time prior to said date had
caused, their said products, when sold, to be shipped from their
place of business in the State of New York to purchasers thereof lo-
cated in various other States of the United States, and at all times
mentioned herein have maintained a substantial course of trade in
sald products in commerce, as “commerce” is defined in the Federal
Trade Commission Act.

Par. 4. In the course and conduct of their aforesaid business and
for the purpose of inducing the purchase of “The Family Physi-
cian” and the other books hereinbefore named, respondents distrib-
ute and have distributed by mail to pr ospoctive purchasers sales pro-
motional material in which the recipient is advised that the book
will be mailed to him for free examination unless he stops slupment
by returning an enclosed “Rejection Postcard” stating “I am not in-
terested in exmnining your current offer” not later than three weeks
from respondents’ date of mailing indicated thereon. If the recipient
fails to mail the rejection postcard, or fails to mail it in time, the
book is sent to him with an invoice stating the amount due which in-
cludes the price of the book and postage.

‘Where the book is neither returned nor paid for, respondents send



SLANVARD HEFERENCE LIBRARY, INC., ET AL. 971
969 Complaint

letters urging payment or its return. Among and typical of state-
ments contained in such letters are the following:

Letter #1

Did you receive the volume of the STANDARD HOME LIBRARY which we
shipped you, on approval, about six weeks ago? We ask this question because
we have not received either payment for the book, nor did we get the book
back. .

If you @id receive it, we must know as quickly as possible whether or not
you wish to keep it. If your decision is “no”, please send it back at once. The
demand for books from other subscribers is much greater than the few copies
we still have on hand. . : i

* # * ¥ L L *

In the event you decide to keep it,-and are ready to remit payment, we have
enclosed a duplicate invoice. Please return it with your remittance, so that
your account can be properly credited.

' % h * * ‘ A * * * .

‘ ' Special Service Division.

Letter #2 ‘

We wrote you about three weeks ago, regarding the volume of the STAND-
ARD HOME LIBRARY we sent you for free examination. As of today, we
have not heard from you and I'm on the spot—I need the book badly for other
subscribers. )

Please—will you do me a personaf favor and return the book?

Of course, you can still decide to keep the book even at this late date. If
that is your decision, please return the enclosed duplicate invoice with your re-
mittance, : '

* * . * % #® * *
Auditing Department.

Letter #3

Over a month ago, our Auditing Department advised you about the amount
due on your account for the Standard Home Library.

As you have not taken care of the matter, we are again forwarding a state-
ment and would appreciate your prompt action in sending the overdue pay-
ment. Please sent (sic) it at once, using the enclosed return envelope.

* * : % kS * i ES %
Collection Department.

Letter #4 :

We regret very much that it has become necessary to send you another re-
minder for payment of the current issue of the Standard Home Library.

You can understand that sending notices such as this, is costly to us as well
as annoying to you. You can avoid this by remitting your payment today.

When remitting, be sure to return the invoice enclosed so that your account
will be properly credited. :

We look forward to receiving your attention and cooperation in this matter.

* * *® 2 = * *
Collection Department.

Letter #5

Once again we find it necessary to remind you of the unpaid balance due for
your Standard Home Library account.
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We must settle this matter immediately right here and now.
There is no reason for disregarding this notice. If you have a good reason
for not paying this bill, let us hear from you so that we can make any neces-

sary adjustment.
In making your remittance, use the enclosed postage-paid envelope. Please
also enclose the invoiee, to insure that your account is credited properly.

#

* & B3 * B3 &

Credit Manager.

Par. 5. By and through the use of the above-quoted statements
and representations, and others of similar import and meaning but.
not specifically set out herein, the respondents represent, or have
represented, directly or by implication, that:

1. The failure of a recipient of respondents’ sales promotional ma-

terial to return the rejection card within the time specified will con-
stitute a request that respondents’ book be sent for examination.

2. The prospective purchaser receiving the unordered reference
book must either pay for it or return it to respondents.

3. By failing or refusing to return the unordered reference book,
the purchase price and postage then become due and owing the re-
spondents even though the prospective purchaser has no desire to
keep or use the book.

4. The book is in short supply and great demand.

Psr. 6. In truth and in fact: ;

1. The failure of the recipient of respondents’ sales promotional
material to return the rejection card within the time specified cannot
constitute a request that respondents’ book be sent for examination
as respondents have no legal right to unilaterally impose any such
obligation on the recipients of their sales promotional material. Re-
spondents’ action in sending books to persons who fail to return the
rejection cards constitutes the sending of unordered merchandise.

2. The prospective purchaser receiving the unordered reference
book is under no obligation to pay for it or return it to respondents.

3. By failing or refusing to return the unordered reference boolk
the purchase price and postage does not become due and owing even
though the purchaser has no desire to keep or use the book.

4. The book is not in short supply or great demand.

Therefore, the statements and representations set forth in Para-
graphs Four and Five hereof were and are false, misleading and de-
ceptive.

Par. 7. Respondents’ practice of sending books to persons who
have not ordered them and attempting to exhort payment for such
books or suggesting that the books could be returned in lieu of pay-
ment now has, and has had, the capacity and tendency to create the
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false and misleading impression that the mailee must pay for the
books. The practice now has, and has had, the tendency and capacity
nsidiously to harass, intimidate and coerce persons into purchasing
and paying for books sent by respondents. :

Therefore, said practice is unfair and is false, misleading and de-
ceptive.

Par. 8. The promotional material referred to in Paragraph Four
hereof contains numerous statements and representations respecting
price and savings. Among and typical but not all inclusive of said
statements and representations are the following:

Advertisement A ‘

SEND FOR FREE EXAMINATION
—AND THEN, IF YOU WISH—
YOURS AT AMAZING LOW PRICE
[THE FAMILY PHYSICIAN]

This wonderful book, in its original edition, sold for $9.00. We intend, when
we are ready to sell it generally as part of the Standard Home Library, to
price it at $5.95—a low price indeed, but in line with our usual policy of
bringing out valuable books at low prices.

But for you—as a member of the Special Group—ive are granting a still
further privilege. For you we are settvihy an even lower PRE-PUBLICATION
PRICE on the book. :

Advertisement B

SENT TO YOU FOR FREE EXAMINATION
—AND THEN, IF YOU WISH—
YOURS AT AN AMAZINGLY LOW PRICE

Medical books such as this one ordinarily sell for ten to fifteen dollars.
However, because of special arrangements made with the original publishers
and with the tremendous savings we are able to make through large printings,
we can offer it to you for only $4.98, plus a few cents mailing costs—an un-
heard of bargain.

Par. 9. By and through the use of the aforesaid statements and
representations and others of similar import and meaning, but not
specifically set out herein, respondents represent, and have repre-
sented, directly or by implication :

1. That the amount of $9 referred to in Advertisement A was the
price at which the one volume edition of “The Family Physician”
had been sold or offered for sale in good faith by respondents for a
reasonably substantial period of time in the recent regular course of
their business, prior to said advertisement.

2. That the amounts of “ten to fifteen” dollars referred to in Ad-
vertisement B was the range of prices charged by the principal re-

467-207—173 63
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tail outlets in respondents’ trade area for the one volume edition of
“The Family Physician.”

3. That purchasers of “The Family Physician” save an amount
equal to the difference between said higher prices and ‘the corre-
sponding lower prices referred to in the respective advertisements.

Par. 10. In truth and in fact:

1. The amount of $9 referred to in Advertisement A was not the
price at which the one volume edition of “The Family Physician”
had been sold or offered for sale in good faith by respondents for a
reasonably substantial period of time in the 1ecent regular course of
their business prior to said advertisement.

2. The amounts of ten to fifteen dollars referred to in Advertise-
ment B was not the range of prices charged by the principal retail
outlets for the one volume edition of “The Family Physmlan” in re-
spondents trade area.

3. Purchasers of “The Family Physician” do not save an amount
equal to the difference between said higher prices and the corre-
sponding lower prices referred to in the respective advertisements.

Therefore, the statements and representations as set forth in Para-
graphs Seven and Eight hereof, were and are false, misleading and
deceptive.

Par. 11. In the course and conduct of their busmess, and at all
times mentioned herein, respondents have been in substantial compe-
tition, in commerce, with corporations, firms and individuals in the
sale of books and publications of the same general kind and nature
as those sold by respondents.

Par. 12. The use by the respondents of the aforesaid false, mis-
leading and deceptive statements, representations and practices has
had, and now has, the capacity and tendency to mislead members of
the purchasing public into the erroneous and mistaken belief that
said statements and representations were and are true and into the
purchase of substantial quantities of respondents’ products by reason
of said erroneous and mistaken belief. Moreover, the use by respond-
ents of the aforesaid acts and practices and particularly the practice
of sending unordered reference books and the requests for payment
for or return of the books in many instances has the tendency and
capacity to cause doubt and confusion in the minds of mailees as to
their legal obligations and to coerce them into paying for books sent
to them by respondents.

Par. 13. The aforesaid acts and practices of respondents, as herein
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alleged, were and are all to the prejudice and injury of the public
and of respondents’ competitors and constituted, and now constitute,
unfair methods of competition in commerce and unfair and decep-
tive acts and practices in commerce, in violation of Section 5 of the
Federal Trade Commission Act..

Decisioxn axp ORDER

" The Commission having heretofore determined to issue its com-
plaint charging the respondents named in the caption hereof with
violation of the Federal Trade Commission Act, and the respondents
having been served with notice of said determination and with a
copy of the complaint the Commission intended to 1ssue, together
with a proposed form of order; and

The respondents and counsel for the Commission havmor thereaf-
ter executed an agreement containing a consent order, an admission
by the respondents of all the jurisdictional facts set forth in the
complaint to issue herein, a statement that the signing of said agree-
ment is for settlement purposes only and does not constitute an ad-
mission by respondents that the law has been violated as alleged in
such complaint, and waivers and other provisions as required by the
Commission’s Rules; and

The Commission having considered the agreement and lnvmcr ac-
cepted same, and the agreement containing consent order having
thereupon been placed on the public record for a period of thirty
(30) days, now in further conformity with the procedure prescribed
in § 2.34(b) of its Rules, the Commission hereby issues its complaint
in the form contemplated by said agreement, makes the following
jurisdictional findings, and enters the following order:

1. Respondent Standard Reference Library, Inc., is a corporation
organized, existing and doing business under and by virtue of the
laws of the State of Delaware, with its office and principal place of
business located at 53 Fast 77th Street, New York, New York.

Respondent Frank J. Keller is an officer of said corporation. He
formulates, directs and controls the policies, acts and practices of
said corporation, and his address is the same as that of said corpora-
tion.

Standard Reference Works Publishing Company, Inc., was a cor-
poration which was organized, existed and did business under and
by virtue of the laws of the State of New York, with its principal



976 FEDERAL TRADE COMMISSION DECISIONS
Decision and Order 77 F.1.C.

office and place of business located at 53 East 77th Street, New
York, New York. This corporation was engaged in the business re-
ferred to in the complaint for some time prior to September 9, 1968,
when its assets were sold to corporate respondent Standard Refer-
ence Library, Inc., and subsequently was dissolved.

Respondents Mac (Gache and Frank J. Keller were officers of
Standard Reference Works Publishing Company, Inc., when it was
actively engaged in business. They formulated, directed and con-
trolled the acts and practices of this corporation and their address is
the same as that of the corporate respondent.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceed-
ing is in the public interest. ' ’

ORDER

It is ordered, That respondents Standard Reference Library, Inc., a
corporation, and its officers, and Frank J. Keller, individually and
as an officer of said corporation, and Mac Gache, individually and as

“former officer of Standard Reference Works Publishing Company,

Inc., a corporation, and respondents’ representatives, agents and em-
ployees, directly or through any corporate or other device, in connec-
tion with the advertising, offering for sale, sale or distribution of
books or other products, in commerce, as “commerce” is defined in
the Federal Trade Commission Act, do forthwith cease and desist
from:

1. Representing, directly or by implication, that the failure of
recipients of respondents’ sales promotional material to return a
rejection card or take any other affirmative action not pre-
viously authorized expressly and in writing by the recipients
will constitute a request that respondents’ merchandise be sent
for examination.

2. Misrepresenting, directly or by implication, the legal obli-
gation, if any, that exists between respondents and the mailees
to whom respondents send their publications.

3. Suggesting, exhorting, intimidating, coercing or otherwise
attempting to compel respondents’ mailees to perform or to re-
frain from performing any act that such mailees are under no
legal obligation to perform or forego.

4. Misrepresenting the demand for or the supply or availabil-
ity of respondents’ products.

5. Sending any communication to, or making any demands or
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requests of, any person that seeks to obtain payment for or the
return of merchandise sent without a prior express written re-
quest by the recipient.

‘6. Representing, directly or by implication, that any price is
respondents’ former or usual price for said products when such
amount is in excess of the price at which such merchandise has
been sold or openly and actively offered for sale in good faith
by respondents for a reasonably substantial period of time in
the recent and regular course of their business and unless re-
spondents’ business records which shall be preserved for five
years establish that said amount is the price at which such mer-
chandise has been sold or offered for sale in good faith by re-
spondents for a reasonably substantial period of time in the re-
cent, regular course of their business; or misrepresenting, in any
manner, the price at which such merchandise has been sold or
offered for sale by respondents.

7. Representing, directly or by implication, that any amount
is the price charged in respondents’ trade area for merchandise
unless substantial sales of such merchandise are being made at
that or a higher price by principal retail outlets in respondents’
trade area and unless respondents have in good faith conducted
a market survey or other study which establishes the validity of
the trade area prices; or misrepresenting, in any manner, the
price at which merchandise is sold in respondents’ trade area.

8. Falsely representing that savings are available to purchas-
crs or prospective purchasers of respondents’ merchandise; or
misrepresenting the savings or the amount of savings available
to purchasers or prospective purchasers of respondents’ mer-
chandise.

It is further ordered, That respondent corporation shall forthwith
distribute a copy of this order to each of its operating divisions.

It is further ordered, That respondents notify the Commission at
least thirty (80) days prior to any proposed change in the corporate
respondent such as dissolution, assignment or sale resulting in the
emergence of a successor corporation, the creation or dissolution of
subsidiaries or any other change in the corporation which mwy affect
comphance obligations arising out of the order.

It is further ordered, That the respondents herein shall, within
sixty (60) days after service upon them of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which they have complied with this order. '
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IN THE M ATTER OF
TALEVT RESEARCH BURBAU INC., ET AL

CONSENT ORDLR ETC., IN REGARD TO THE ALLEGDD VIOLATION OI‘
- THE FEDERAL TRADE COMMISSION ACT

, Déczc,ew—n’v:z. Complaint, July 1%, 1990—Decision, July 17, 1970

Consent; order, requiring a Chicago, Ill.,. distributor of photagraphs -and photo-
.graphie sewlces to, cease mlsxeplesentnw its capalnhty to promute model-
ing or 1ctm" c.ueel.s for chlldlen

COMPLAINT

P111s1m11t to the p1 ovisions of the Feder ‘11 TI ade Comnnssmn Act,
and by virtie of the authority vested in it by said Act, the Federal
Trade Commission having reason to believe that Talent Research
Bureau, Ine., a-corporation, and Henry-H. Bloomfield and Irwin M.
Bloomfield, individually and as officers of said corpomtlon, hereinaf-
ter referred to as 1esp0ndents, have violated the provisions of said
Act, and it appearing to the Commission that a proceeding by it in
respect thereof would be in the public interest, hereby issues its com-
plaint, stating its charges in that respect as follows:

-Paracraru 1. Respondent Talent Research Bureau, Inc., is a cor-
poration organized, existing, and doing business under and by virtue
of the laws of the State of Illinois. Talent Research Bureau, Inc., is
not now actively engaged in business, but from August 9, 1968, until
about July 31, 1969, maintained its office and principal place of busi-
ness at 2514 North Laramie Avenue, Chicago, Illinois.

Respondents Henry H. Bloomfield and Irwin M. Bloomfield are
individuals and officers of the corporate respondent. They formulate,
direct, and control the policies, acts, and practices of the corporate
respondent, including the acts and practices hereinafter set forth.
Their address is 5401 West Chicago Avenue, Chicago, Illinois.

Par. 2. Respondents are now, and for some time last past have
been, engaged in the advertising, offering for sale, sale, and distribu-
tion of photographs and photographic services. Respondents have
sold their products and services to purchasers thereof located in var-
ious States of the United States and now cause, and for some time
last past have caused, their products, when sold, to be shipped from
their place of business in the State of Illinois to purchasers thereof
located in other States, and maintain, and at all times mentioned
herein have maintained, a substantial course of trade in said prod-
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ucts and services in commerce, as “commerce” is defined in the Fed-
eral Trade Commission Act. ' ‘ .
Par. 8. From about August 9, 1968, until about July 31, 1969,
when respondent Talent Resealch Bureau, Inc., was actively en-

gaged in business, respondents oﬁ'ered for sale and sold photo—‘
trmphlc and other services as part of an employment placement pro-
gram for children. Under this program, the purchaser, for a $75
redlstmtlon fee,” was entlt]ed to one composite photograph of his
child and, upon payment of a $5 “sitting fee” per photograph, a new
composite photograph each year for ﬁve years thereafter. In ‘addi-
tion, the purchaser was entitled to have his chlld 1nte1v1ewed by a
professional ““talent scout” Who would prepare a resume of the
child’s qumhﬁcatlons and attempt to place the child in modeling or
acting jobs, primarily in the field of commercial advertising. '

Par. 4. In the course and conduct of their business as aforesmld
and for the purpose of inducing the purchase of their products and
services, respondents have made, in direct mail advertising and in
brochures and other promotional materials, numerous statements and
representations of Whlch the following are typical : '

T. R. 'B.. [respondent Talent Research Bureau, Inc.] is a research -
organization seeking children who may show a potential for appearing in print
advertising (magazines, newspapers, catalogues) television commercials and
fashion shows. -

. Talent Research Bureau, Inc., a company devoted to discovering excep-
tionally talented children who they feel possess the qualities necessary for a
possible career in modeling, acting and motion picture work.

We have received information indicating that your child may have the nec-
essary qualifications for the commercial advertising media.

If the infornlatioxl is correct, we would be very interested in your child.

Every co-operation will be extended . . . to give your child the exposure nec-
essary to establish a career in the tremendous modeling and advertising field.

Your child’s poses and resume, together with Miss Louise Downe’s profes-
sional grading and remarks will be available to all users of child talent for‘
print advertising, television commercials, modeling and motion pictures, for a
period of five years.

You can arrange to have one of our interviewers call at your home to make
a preliminary personality analysis of your child.

Par. 5. By and through the use of the aforesaid statements and
representations, and others of similar import and meaning not spe-
cifically set forth herein, respondents represented directly or by im-
plication:

That Talent Research Bureau, Inc., is a research organization en-
gaged in promoting the modeling and acting careers of talented
children in the field of commercial advertising;
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That they receive information relative to the modeling and acting
qualifications of particular children and are only interested in tal-
ented children; ‘ ,

That, for a period of five years, they circulate and make available
to all employers of child talent the photographs, resumes, and pro-
fessional talent evaluations of children enrolled in their employment
placement program; and

That they employ professional talent scouts to call on prospective
purchasers of their services in order to evaluate the talent and quali-
fications of the children of such prospective purchasers.

Par. 6. In truth and in fact:

Talent Research Bureau, Inc., is not a research organization en-

gaged in promoting the modeling and acting careers of talented chil-

~ dren; :
Respondents do not receive information relative to the modeling
and acting qualifications of particular children and will enroll any
child in their employment placement program without regard to
such child’s talent or qualifications;

Respondents do not circulate and make available to a substantial
number of employers of child talent the photographs, resumes, and
professional talent evaluations of the children enrolled in their em-
ployment placement program ; and

Respondents do not employ professional talent scouts to call on
prospective purchasers of their services; but employ for this purpose
salesmen who have no special qualifications or experience in evaluat-
ing the talent and qualifications of the children of such prospective
purchasers. : "

Therefore, the statements and representations as set forth in Para-
graphs Four and Five hereof were, and are, false, misleading, and
deceptive. '

Par. 7. In the course and conduct of their business as aforesaid,
and for the purpose of inducing the purchase of their products and
services, respondents and their salesmen have made numerous oral
statements and representations with respect to the nature and effec-
tiveness of respondents’ employment placement program for chil-
dren. By and through the use of such statements and representa-
tions, and others of similar import and meaning not specifically set
forth herein, respondents represented directly or by implication :

That children are not enrolled in respondents’ employment place-
ment, program unless they have the necessary qualifications for
prompt placement; ' :
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That respondents have no difficulty in placing children enrolled in
their program and a substantial number of such children are placed
by respondents; :

That children will earn back the $75 registration fee in a short
time and will earn $2,000 the first year as a result of respondents’
placement efforts;

That a child featured in a Bayer Aspirin television commercial
was employed as a result of respondents’ placement efforts; and

That respondents have placed many Negro children in modeling
and acting jobs and one hundred such children are needed for place-
ment by respondents.

Par. 8. In truth and in fact: _

Respondents will enroll any child in their employment placement
program without regard to such child’s talent or qualifications;

Respondents do not place a substantial number of children in
modeling and acting jobs and generally are unable to place children
in any employment ;

Respondents’ placement efforts will not enable children to earn
back the $75 registration fee in a short time and will not enable
children to earn $2,000 the first year, but substantially less than
these amounts if anything;

Respondents have not placed a child featured in a Bayer Aspirin
television commercial and have no connection whatever with Bayer
Aspirin; and

Respondents have not placed a substantial number of Negro chil-
dren in modeling and acting jobs and have no knowledge of employ-
ment opportunities for one hundred such children.

Therefore, the statements and representations as set forth in Para-
graph Seven hereof were, and are, false, misleading, and deceptive.

Par. 9. In the course and conduct of their business as aforesaid,
and at all times mentioned herein, respondents have been in substan-
tial competition, in commerce, with corporations, firms, and individ-
uals in the sale of products and services of the same general kind
and nature as those sold by respondents.

Par. 10. The use by respondents of the aforesaid false, misleading,
and deceptive statements, representations, and practices has had, and
now has, the capacity and tendency to mislead members of the pur-
chasing public into the mistaken and erroneous belief that said state-
ments and representations were, and are, true and into the purchase
of substantial quantities of respondents’ products and services by
reason of said erroneous and mistaken belief.
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Par. 11. The aforesaid acts and practices of respondents as herein
alleged, were, and are, all to the prejudice and injury of the pubhc
and of respondents’ competitors, and constituted, and now. constitute,
unfair methods of competltlon in commerce and unfair and’ decep-
tive acts and practices in commerce, in v1olat10n of Sectlon 5 of the
Federal Trade Commlssmn Act. e

_ DECISIQN,' AND OrpER

- The Federal Trade Commission having initiated an investigation
of ‘certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Bureau ‘of Industry Guid-
ance proposed to present to the Commission for its:consideration
and which, if issued by the Commission, would charge respondents
with violation of the Federal Trade Commission Act; and'=

' The respondents and counsel for the Commission having thereaf-
ter executed an agreement containing a consent order, an admission
by the respondents of ‘all the jurisdictional facts sét forth -in the
aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by the respondents that the law has been violated as al-
leged in said complaint, and waivers and p10v1510ns as required by
the Commission’s Rules; and

The Commission, having reason to believe that the respondents
have violated the Federal Trade Commission Act, and having deter-
mined that complaint should issue stating its charges in that respect,
hereby issues its complaint, accepts said agreement, makes the fol-
lowing jurisdictional findings, and enters the following order :

1. Respondent Talent Research Bureau, Inc., is a corporation or-

ganized, ex <isting, and doing’ business under and by virtue of the
LLWS of the State of Ilhnms. The corporation is not now actively en-
gaged in business, but from about August 9, 1968, until' about July
31, 1969, maintained its office and principal place of busmess at 2514
l\or*th Laramie Ave., Chicago, Illinois. '

Respondents Henn H. Bloomfield and Invm M. Bloomfield are
Andividuals and officers of the corporate respondent. Their business
address is 5401 West Chicago Ave., Chicago, Illinois.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceed-
ing is in the public interest.
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ORDER

It s ordered That lespondents Talent Reésearch Bureau, Inc., a
corporation, and its ofﬁcels, and Henry H. Bloomfield and Trwin M
Bloomfield, individually and as officers of said corporatlon, and re-
spondents’ representatlves, fwents, and employees, directly or
through any corpor: ate or other dev1ce, in connection'with the adver-
tising, oﬁenng for sale, sale, or’ dlstnbutlon of photoclaphs ‘and
photowmphlc or other sérvices in commerce, as" commerce 'is ‘de-
fined in the F\ ederal Trade Commlssmn Act do f01thW1th CG"LSQ and
‘desist from: R

1. Using the name “Talent Research Bureau,” or'any name of
similar import or meaning, to demgnate or refer to réspondents’
business; or otherwise Iepresentlng in any manner that respond-
ents operate a research organization engaged-in promotlng the
modeling or acting careers of children or adults.

2. Representlnb, directly or by implication:

(a) That respondents receive information relative to
the modeling or acting qualifications of particular children

. or that respondents’ employment placement services are

available only to talented children or only to children whose
talent and qualifications assure prompt placement in mod-
eling or acting jobs;

(b) That respondents employ, for the purpose of calling
on prospective purchasers, professional talent scouts who

- are qualified to evaluate the modeling or acting qualifica-

tions of the children of such prospective purchasers;

(c) That respondents place a substantial number of
children in modeling or acting jobs;

(d) That respondents have no difficulty in placing chil-
dren in modeling or acting jobs or that placement of
children in such jobs is in any way assured or guaranteed;

(e) That a model or actor featured in a particular ad-
vertisement, commercial, or other appearance has been
placed thxough the efforts of respondents, when such is not
the case; ,

(f) That respondents’ employment placement services

~ enable children to earn income or profits in any amount in

excess of the amount usually and customarily earned by
children enrolled in respondents’ employment placement
program;

(g) That respondents circulate or make available to a
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substantial number of ‘employers of child talent the photo-
graphs, resumes, and professional talent evaluations of chil-
dren enrolled in respondents’ employment placement pro-
gram.
3. Misrepresenting in any manner the nature or effectiveness
of respondents’ employment placement services.

It is further ordered, That respondents herein shall forthwith de-
liver a copy of this order to cease and desist to all present and
future salesmen or other persons engaged in the sale of respondents’
products or services and shall secure from each such salesman or
other person a signed statement acknowledging receipt of a copy
of this order.

It is further ordered, That respondent corporation notify the
Commission at least thirty (30) days prior to any proposed change
in its corpomte structure such as dissolution, assignment, or sale
resulting in the emergence of a successor corporation, the creation
or dissolution of subsidiaries, or any other change in the corpora-
tion which may affect compliance obligations arising out of this
order.

It is further ordered, That respondents herein shall, within sixty
(60) days after service upon them of this order, file with the Com-
mission a report in writing setting forth in detail the manner and
form of their compliance with this order.

Ix TaE MATTER OF
PICKFAIR PLACE,LTD., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE WOOL PRODUCTS LABELING ACTS

Doclet C-1773. Complaint, July 24, 1970—Decision, July 24, 1970

Consent order requiring a New York City manufacturer and seller of women’s
apparel to cease misbranding its wool products.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Wool Products Labeling Act of 1939, and by virtue of the
anthority vested in it by said Acts, the Federal Trade Commission,
having reason to believe that Pickfair Place, Ltd., a corporation, and
Ben Glustrom, Milton Karol, and Edward Schlossberg, individually



984 i Complaint

and as officers of said corporation hereinafter referred to as respond-
ents, have violated the provisions of said Acts and the Rules and
Rwul&hons promuloated under the Wool Products Labeling Act of
1939, and it appearing to the Commission that a proceedmg by it in
1espect thereof would be in the public interest, hereby issues its com-
plaint stating its charges in that respect as follows:

ParacrapH 1. Respondent Pickfair Place, Ltd., is a corporation
organized, existing and doing business under and by virtue of the
laws of the State of New York with its office and principal place of
business located at 250 West 39th Street, New York, New York.

Respondents Ben Glustrom, Milton Karol, and Edward Schloss-
berg are officers of said corporation. They formulate, direct and con-
trol the policies, acts and practices of said corporation, and their
addresd is the same as that of the corporate respondent.

Respondents are engaged in the manufacture and sale of women’s
apparel. They ship and distribute such products to various cus-
tomers in the United States.

Par. 2. Respondents, now and for some time last past, have
manufactured for introduction into commerce, introduced into com-
merce, sold transported, distributed, delivered for shipment,
qhipped and offered for sale, in commerce, as “commerce’ is defined
in said Wool Products Labeling Act of 1939, wool products as “wool
product” is defined therein.

Par. 3. Certain of said wool products were misbranded by the
respondents within the intent and meaning of Section 4 (a)(1) of
the Wool Products Labeling Act of 1939 and the Rules and Regula-
tions promulgated thereunder in that they were falsely and decep-
tively stamped, tagged, labeled, or otherwise identified with respect
to the character and amount of the constituent fibers contained
therein.

Among such misbranded wool products, but not limited thereto,
were ladies’ coats which were stamped, tagged, labeled or otherwise
identified by respondents as containing “100% wool” whereas, in
truth and in fact, said wool products contained substantially different
fibers and amounts of fiber than as represented.

Par. 4. Certain of said wool products were further misbranded by
respondents in that they were not stamped, tagged, labeled, or
otherwise identified as required under the provisions of Section

4{a)(2) of the Wool Products Labeling Act of 1939 and in the
manner and form as prescribed by the Rules and Regulations
promulgated under said Act.

Among such misbranded wool products, but not limited thereto,
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were wool products, namely women’s coats with labels on or affixed
thereto, ‘which failed to disclose the percentage of the total fiber
weight of the said wool products, exclusive of ornamentation not
exceeding 5 per centum of said total fiber weight of. (1) wool; (2)
reprocessed wool; (3) reused wool; (4) each’ fiber other than’ wool
when said percentfme by weight ot such fiber was 5 per centum or
more; and, (5) the aggregate of all other fibers.

Par. 5. The acts and practices of ‘the respondents ‘as set forth
above, were, and are, 1 violation of the Wool Products Labeling
Act 0of 1939 and the Rules and Recrulatlons promulO'a,tecl thereunder,
and constituted, and now constitute, unfair methods of competition
and unfair and deceptive acts and practices in commerce, within
the intent and meaning of the Federal Trade Commission Act.

DECISION AND URDER

The Federal Trade Commission having initiated an-investigation
of ' certain. acts and practices of the respondents named in'the
caption hereof, and the respondents having been " furnished there-
after with a copy of a'draft: of complaint which the Bureau of
Textiles' and - Furs’ proposed to" present to the Commission for its
consideration ‘and which, if issued by the Commission, would charge
respondents with violation of the Federal Trade Commission Act
and the Wool Products Tabeling Act of 1939 ; and:

The respondents ‘and counsel for the Commission having there-
afiter executed an agreement containing a consent order, an admission
by the respondents-of “all the jurisdictional facts set forth in the
aforesaid draft of complaint, a statement that the signing-of said
agreement is for settlement purposes only and does not- constitute
an admission by respondents that the law has been violated - as
alleged in ‘such complaint, and waivers and other provisions as
required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondents
bave violated the said Acts, and that complaint should issue stating
its charges in that respect, and having thereupon accepted the
executed consent agreement and placed such agreement on the public
record for a period of thirty ( 30) chys, now in further conformity
with the procedure prescribed in §2.34(b) of its Rules, the Com-
mission hereby issues its complaint, makes the following jurisdic-
tional findings, and enters the following order:

1. Respondent Pickfair Place, Ltd., is a corporation organized
existing and doing business under and by virtue of the laws of the
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State of New York with its office and principal place of business
located at 250 West 39th Street, New York, New York.

Respondents Ben Glustlom, Milton Karol, and Edward Schloss-
berg are officers of said corporation. They formulate, direct and
control the acts, practices and policies of said. corporation.

Respondents are manufacturers of women’s apparel.

2. The Federal Trade Commission has ]umsdlotlon of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.,

ORDER

It is ordéred, 'Lhat respondents Plckhlr Place, Litd., a corporation,
and its ofﬁcels, and Ben Glustrom, Milton Karol, and Edward
Schlossberg, individually and as officers of said corporation, and
respondents’ replesentatlves, agents and employees, directly or
through - any corporaté or other device, in connection with the
introduction, or ‘manufacture for m'troduotlon into commerce, or the
offering - for sale, sale, tmnspormtlon distribution, dehvexy for
:hlpment or shipment, in commerce, of wool products, as “commerce”
and “wool product” are defined in the Wool Products Labeling Act
of 1939, do’ forthwith cease and desist from:

Misbranding such products by : ‘

1. Falsely and deceptively stamping, tagging, labeling,
or otherwise identifying such products as to the character
or' amount of thé constituent fibers contained therein.

2. Failing to securely affix to, or place on, each such
product a stamp, tag, label; or other means of 1denrt1ﬁcat10n
showing in a clear and conspicuous manner each element of
information required to be disclosed by Section 4(a)(2) of
the Wool Products Labeling Act of 1939. '

Tt 18 fué ther ordered, That respondents notify the Commission
at least 80 days prior to any proposed change in the coxpor%te re-
spondent ‘sich as dissolution, assignment or sale resulting in the
emergence of a successor corporation, the creation or dissolution
of subsidiaries or any other change in the corporation which may
affect compliance obligations arising out of the order.

It is further ordered, That the respondent corporation shall forth-
with distribute a copy of this order to each of its operating
divisions.

It is further ordered, That respondents herein shall, within sixty
(80) days after service upon them of this order, file with the Com-
mission a report, in writing, setting forth in detail the manner and
form in which they have complied with this order.
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IN TaE MATTER OF

NATIONAL ASSOCIATION OF WOMEN’S AND CHILDREN S
APPAREL SALESMEN, INC,, ET AL

OLDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket 8691. Complaint, July 11, 1966 '__Decision, July 30, 1970°

Order modifying and supplementing the initial decision, but deferring the
entry of a final order until further order of the Commission, against a
trade association of organizations and groups of salesmen engaged in the
wholesale selling of women’s and children’s wearing apparel.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act, (15 U.S.C. Sec. 41, et seq.) and by virtue of the authority
vested in it by said Act, the Federal Trade Commission, having
reason to believe that the parties hereinafter more particularly
named, designated, described, and referred to as respondents have
violated the provisions of said Act, and it appearing to the Com-
mission that a proceeding by it in respect thereof would be in
the public interest, the Commission hereby issues its complaint
stating its charges in that respect as follows:

Paracrarn 1. Respondent National Association of Women’s and
Children’s Apparel Salesmen, Inc., hereinafter referred to as
“NAWCAS,” is a corporation organized under Pro Forma Decree,
Circuit Court, city of St. Louis, Missouri, with its principal office
and place of business located at 515 Peachtree Palisades Building,
Atlanta, Georgia.

Respondent NAWCAS, a trade association composed of sales
persons, organizations and groups of salesmen, was ostensibly
organized for the purpose of providing a national association of all
organizations or groups composed of salesmen engaged in the whole-
sale sclling of women’s and children’s wearing apparel or acces-
sories and to cooperate with organizations composed of salesmen
in kindred fields whenever practicable and preferably to the end
that a strongly organized national voice of salesmen may be achieved.
It also provides other services for its members including an edu-

1 Reported as amended by hearing examiner’s order of October 5, 1966, by amending
Paragraph Three and Paragraph Five, .
2 inal order to cease and desist issued February 23, 1971, 78 F.T.C. 446,
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cational program, a clearing house for the interchange of informa-
tion and employment, and attempts to foster a cordial relationship
between manufacturers, retailers, and salesmen.

Affiliate members of NAWCAS include organizations or groups
of salesmen whose members are principally engaged in the sale
at wholesale of women’s and children’s apparel or accessories.
Effective January 1, 1961, all crganizations or groups affiliated with
NAWCAS were required to have all of their members become mem-
bers of NAWCAS. Sales persons who otherwise qualify but do not
belong to any organization affiliated with NAWCAS are eligible
for membership as “individual regional members.”

Respondent NAWCAS has approximately 12,500 members, which
constitute a substantial number of the salesmen selling women’s
and children’s apparel or related accessories, hereinafter referred to
as merchandise. It is estimated that approximately $3,000,000,000
worth of merchandise is bought annually through NAWCAS
member salesmen and approximately $1,000,000,000 of this mer-
chandise is bought annually through the various NAWCAS affiliate
markets representing more than 294 trade shows throughout the
United States.

The membership of respondent NAWCAS constitutes a class so
numerous and changing as to make it impracticable to specifically
name and describe each and all of such members as parties respond-
ent herein. The following, among others, are members of respond-
ent NAWCAS, are fairly representative of the whole membership
and have been responsible in part, for the direction and control of
said respondent. They are named as respondents herein in their
individual capacities, as members of respondent NAWCAS, and
as representative of all members of respondent NAWCAS, includ-
ing affiliate members and individual regional members as a class,
including those not herein specifically named, all of whom are made
respondents herein:

Robert Leipzig, 111 Meadowview Avenue, Hewlet, Long Island,
New York. Respondent Leipzig served as president for the year
1968 ; and ‘

William H. Miller, 3800 Dogwood Drive, Greensboro, North
Carclina. Respondent Miller served as secretary for the year 1963.

Marshall J. Mantler, 515 Peachtree Palisades Building, Atlanta,
Georgia, is named because he has served as executive director of
respondent NAWCAS for the years, among others, from 1948 to the
present and has participated in the various acts and practices which
are alleged to be illegal in this complaint.

G4

467-207—738
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Par. 2. Respondent Style Exhibitors, Inc., hereinafter referred
to as “Exhibitors,” is a corporation organized under the laws of
Iilinois, with its principal office and place of business located at
Pick-Congress Hotel, 520 South Michigan Avenue, Chicago 5, Illi-
nois.

Respondent Exhibitors is an association affiliated with NAWCAS
and its membership is composed of NAWCAS members who are
traveling salesmen.

Respondent Exhibitors is ostensibly organized to conduct and
supervise the exhibition and sale of women’s and children’s wearing
apparel or accessories at wholesale by and for the benefit of its
members and to foster such other activities as will promote the
exhibition and sale of the aforesaid merchandise. To this end,
Txhibitors has four “trade shows” or markets each year at which
the merchandise of its members is exhibited or displayed and offered
for sale, distributed and sold to retailers and buyers representing
retailers. It is composed of a membership of two classes:

(a) Full members having the right and privilege of acquiring
such room and space for display purposes that may be assigned to
him or her by the Board of Distributors. Not more than one sales-
man from any one firm, using the same firm name, shall be eligible
for full membership.

(b) Associate members having the same rights and duties as a
full member, except that he or she may show and sell only those
lines represented by the senior member (full member) with whom he
or she is associated.

Respondent Exhibitors represents one of the largest wholesale
markets for the promotion, offering for sale, distribution and sale
of women’s and children’s apparel or accessories and has approxi-
mately 900 members who represent between 800 and 1,000 manufac-
turers of women’s and children’s apparel or accessories.

The number of affiliate members of NAWCAS constitutes a class
so numerous as to make it impracticable to specifically name and
describe each and all of said affiliates. Style Jixhibitors, Inc., is fairly
representative of said affiliate members and has participated in var-
ious acts and practices hereinafter set forth. It is named as a respond-
ent herein in its individual capacity, as an affiliate member of
NAWCAS, and as representative of all affiliate members of
NAWCAS.

Par. 3. The respondents have been and are engaged in acts and
practices in connection with sponsoring, conducting and holding trade
shows at which members representing manufacturers of women’s and
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children’s apparel or accessories display their respective merchandise
for which orders are solicited from buyers representing department
stores, ladies’ specialty shops, children’s specialty shops and other
stores where women’s and children’s apparel or accessories are sold
at retail, throughout the United States. In addition to displaying
women’s and children’s apparel or accessories and soliciting orders
therefor at the aforesaid trade shows, the members of respondent
associations also solicit orders for women’s and children’s apparel
or accessories throughout the United States. All orders taken by
members of the respondents, whether at the aforesaid trade shows or
not, are forwarded to the manufacturers located in the various States
of the United States where the women’s and children’s apparel or
accessories are made or warehoused, and thereafter the manufacturers
ship said merchandise or cause them to be shipped across State lines
to the purchasers thereof, located in the various States of the United
States. :

Therefore, the respondents, and the members thereof, have carried
on and are now carrying on, a constant course of trade in commerce
in the aforesaid merchandise between and among the various States
of the United States and in the District of Columbia.

Respondents NAWCAS, Exhibitors and the members thereof, have
committed and performed, and are committing and performing, in
commerce, the alleged illegal acts, practices and policies hereinafter
set forth. All of the respondents named herein have been, and are
now engaged in commerce in women’s and children’s apparel or ac-
cessories, as “commerce” is defined in the Federal Trade Commission
Act. :
Par. 4. Except to the extent that competition has been hindered,
frustrated, lessened and eliminated by the acts and practices alleged
in this complaint, respondents have been in substantial competition
with each other in that individual members and affiliates compete,
and respondents have been in substantial competition with other
corporations, firms, partnerships and individuals engaged in the sale
and distribution of women’s and children’s apparel or accessories in
“commerce” as that term is-defined in the Federal Trade Commis-
sion Act. '

Par. 5. Respondents constitute a large, important and influential
segment of the industry engaged in the manufacture, distribution and
sale of women’s and children’s apparel or accessories. It is important
for a manufacturer to be represented at the said trade shows, and for
a salesman who represents manufacturers of women’s and children’s
apparel or accessories to participate in the displaying and offering
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for sale of said merchandise at the trade shows because numerous
buyers representing department stores, ladies’ specialty shops, chil-
dren’s specialty shops and other stores located throughout the United
States are in attendance.

Par. 6. Beginning in 1955, the said respondents hereinbefore named
and described, and each of them, for a number of years last past and
continuing to the present time, have by means of agreements and
understandings, combined and conspired and have united in and
pursued 2 planned common course of action to adopt, place in effect
and carry out, and have adopted, placed in effect and carried out, by
various means and methods, a plan, scheme or policy, between and
among themselves and others not named herein, to hinder, frustrate,
restrain, suppress and eliminate competition in the offering for sale,
distribution and sale of women’s and children’s apparel or accessories
in the course of the aforesaid commerce.

Pursuant to, and in furtherance and effectuation of, the aforesaid
agreements and planned common course of action, respondents have
done and performed and are doing and performing the following
acts and practices:

(1) They have adopted and have pursued a policy of refusing and
threatening to refuse to promote or display or offer to sell, distribute
or sell women’s and children’s apparel or accessories of any manu-
facturer who does not comply with terms and conditions established
by respondents concerning the relationship between members and
manufacturers, e.g., the “Southwest Resolution” adopted at the 1957
Annual Convention.

(2) They have adopted, pursued and carried out a policy of in-
ducing and coercing manufacturers of women’s and children’s ap-
parel or accessories to comply with terms and conditions established
by respondents.

(3) They have adopted and have pursued a policy of printing and
disseminating to members, by various means, the names of “unco-
operative” manufacturers, who are prevented from using the market
facilities of any affiliate for the purpose of promoting or selling their
women’s and children’s apparel or accessories.

(4) They have adopted, pursued and carried out a policy of re-
quiring each new member and all members acquiring or attempting
to acquire any new line of merchandise to enter into a written con-
tract with the manufacturers thereof as a condition for the exhibi-
tion, offering for sale, distribution or sale by the salesman of said
merchandise at any trade show or market of any NAWCAS affiliate.
Raid contract must contain provisions exactly or substantially similar



NAWCAS , 993
988 Complaint

- to those contained in the NAWCAS “standard contract” adopted at
the 1960 Annual Convention and as later amended.

(5) They have adopted and pursued a policy of restricting and
preventing individual members from withdrawing from one affiliate
for the purpose of joining another affiliate. Similarly, members who
have been expelled from any NAWCAS affiliate are restricted or
prevented from joining another.

(6) They have adopted and pursued a policy of requiring affiliate
(where more than one affiliate exists in the same geographical mar-
ket) to agree upon trade show dates, so that they do not compete with
each other. :

(7) They have adopted, pursued and are carrying out a policy of
restricting and preventing any member from contacting, either direct-
ly or indirectly, the manufacturer represented by any other member
of respondent Exhibitors in an effort to acquire the line of merchan-
dise of that member without the consent of that member.

(8) They have adopted and have pursued a policy of limiting, re-
stricting or proventing the exercise of the right of members to ex-
hibit merchandise at any show or market at any time and at any
place they so desire.

(9) They have adopted and pursued a policy of restricting or
limiting the number of lines of merchandise that any associate mem-
ber may exhibit.

(10) They have adopted and pursued a policy of refusing to ac-
cept for admissions as members persons otherwise eligible and quali-
fied for membership therein.

Par. 7. The acts, practices, and methods of competition engaged
in, followed, pursued or adopted by respondents, and the combination,
conspiracy, agreement or common understanding entered into or
reached between and among the respondents or others not parties
hereto, and the acts and practices and methods, as hereinabove al-
leged, are all singularly unfair and to the prejudice of the public
policy because of their dangerous tendency unduly to prevent wom-
en’s and children’s apparel or accessory salesmen and manufacturers
from competing in the sale of this merchandise, to limit and restrict
channels of distribution of this merchandise, to hinder competition,
and to restrain and monopolize trade and commerce, and thereby con-
stitute unfair methods of competition and unfair acts and practices
in commerce within the meaning of Section 5 of the Federal Trade
Commission Act, as amended.

Mr. Anthony Zabiegalski, Mr. Joseph Rutberg, and Mr. Joseph
Brownman supporting the complaint.
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Mr. Raymond B. Dickey and M. Robert D. Roadmnan, Danzansky
& Dickey, Wash., D.C., Mr. Sheroyn L. Syna, Atlanta, Ga., Green-
wald, Landrum and Baim, Los Angeles, Calif., Silverstein & Mullens,
Wash., D.C., Susman, Wzller, RzmmPZ & Elbewﬁ St. Louis, Mo., for

respondents
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I. PRELIMINARY STATEMENT

This proceeding, brought by complaint filed by the Federal Trade
Commission on July 11, 1966, charges a federated salesmen’s associa-
tion, its affiliated organizations, and its members with unfair methods
of competition and unfair acts and practices in violation of the
Federal Trade Commission Act.* (15 U.S.C. Sec. 41-58.)

Almost all of respondents’ affiliated organizations, among other
activities, organize and conduct trade shows in which their members
exhibit merchandise to buyers from retail stores. The most significant
issue is whether, as organizations or as representatives of salesmen,
respondents are exempt from the antitrust laws, if they deny access
to such trade shows to those manufacturers who refuse to comply
with their demands.

The respondents are: National Association of Women’s and Chil-
dren’s Apparel Salesmen, Inc. (hereinafter sometimes referred to
as “NAWCAS”), a Missouri corporation, the federated association;
Marshall J. Mantler, its executive director; Robert Leipzig and
William H. Miller, individually, as officers and directors of NAW-
CAS and as representative of its members; and Style Exhibitors,
Inc. (hereinafter sometimes referred to as “Exhibitors”), an Illinois
corporation and an affiliated association of salesmen, individually
and as representative of all affiliate members of NAWCAS.

1 Section 5 of the Federal Trade Commission Act provides in part “(a) (1) Unfair
methods of competion in commerce and unfair acts and practices, are declared unlaw-
ful.” (15 U.8.C. § 45.)
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A. The Pleadings

After identifying the respondents, the complaint charges that the
affiliated organization members and the individual members of
NAWCAS are so numerous that it is impractical to name all of
them. They are accordingly sued as a class by naming persons claimed
to be representative of the class. ' :

The commerce alleged is the conducting of trade shows at which
members of NAWCAS display merchandise to buyers of re-
tail establishments, take orders, and transmit such orders to manu-
facturers. Its interstate character flows from the fact that the orders
and the merchandise ordered cross state lines. The importance of the
shows to manufactures is such that interference with salesmen show-
ing the manufacturer’s line at such shows unduly interferes with
commerce between the states.

The illegality charged by the complaint is that respondents have
combined and conspired and have pursued and placed into effect a
plan to hinder competition in the sale of women’s and children’s ap-
parel. The means charged are contained in ten subparagraphs to
Paragraph Six of the complaint. They may be described as the
respondents’ actions wherein they:

1. Refused to promote or display goods of manufacturers who do
not comply with respondents’ terms and conditions;

2. Induced and coerced manufacturers to comply with respondents’
terms and conditions;

3. Disseminated a blacklist of uncooperative manufacturers;

4. Required written contracts between members and their manu-
facturers;

5. Restricted members from changing affiliates;

6. Required affiliates to fix nonconflicting show dates;

7. Prevented one salesman from soliciting a manufacturer repre-
sented by another salesman member;

8. Prohibited members from showing merchandise when or where
they desired ; '

9. Restricted the number of lines an associate member could ex-
hibit; and,

10. Restricted membership. ‘

On July 25, 1966, prior to filing their answers, respondents moved
in the alternative for a more definite statement of the complaint or
to strike certain allegations. The motion was denied August 5, 1966.

On August 19, 1966, respondents filed an answer to the complaint,
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setting up four affirmative defenses and a fifth defense denying the
material allegations of the complaint. The affirmative defenses were:

1. Lack of jurisdiction in the Commission because of the exemp-
tion of labor organizations and the claim that all activities of NAW-
CAS were in furtherance of legitimate objectives to improve wages,
hours and working conditions of its member salesmen;

9. Failure to state a case;

3. Respondents’ acts foster competition, therefore, are in, rather
than contrary to, the public interest; and,

* 4. Respondents have voluntarily abandoned certain of the activities
challenged.

In their fifth defense, respondents made admissions or denials of
the allegations of the complaint seriatim, in effect, as follows:

They reiterated the lack of jurisdiction of the Commission, admit-
ted the description of the corporate respondents and the addresses
and offices held by the individual respondents, but denied that this
proceeding could properly be brought against the members and affil-
iated organizations as a class action. Respondents admitted that
NAWOCAS had approximately 12,500 members and that its affiliates
held approximately 294 trade shows annually. Exhibitors admitted it
had approximately 900 members. Denied were statistical data con-
cerning the number of manufacturers represented or the volume of
women’s and children’s apparel sold in the United States and that
sold through the trade shows.

The rest of the complaint was also denied except: 1) NAWCAS
admitted that it had adopted a policy of disseminating to its mem-
bers lists of uncooperative manufacturers but claimed it had not
done so for approximately two years; 2) NAWCAS and Exhibitors
admitted that new members were required to enter into NAWCAS-
approved contracts with manufacturers, and old members to enter
into such contracts for new lines, as a prerequisite to exhibiting a
manufacturer’s merchandise at a trade show; and, 3) respondents
admitted that members who had been expelled from one NAWCAS
affiliate were restricted from joining another for two years, unless
the cause was earlier removed or waived.

B. Issues Presented by Pleadings

The threshold issue, which is both factual and legal, is whether or
not the Federal Trade Commission has jurisdiction over the subject
matter, because respondents claim their activities are within the ex-
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emption of the Clayton Act? as affected by subsequent legislation,
and because they claim that such activities are not in commerce. Sub-
sidiary issues are whether or not:

1. A class action may properly be maintained;

2. The admitted activity with regard to uncooperative manufactur-
ers lists has so surely ceased that the case is moot;

3. Respondents induced or coerced manufacturers to comply with
respondents’ terms and conditions;

4. Respondents refused to promote or display goods of manufac-
turers who fail to comply with respondents’ terms and conditions;

5. Respondents required affiliates to fix noncompeting show dates;

6. Respondents prevented one salesman member from soliciting a
manufacturer represented by another salesman member;

7. Respondent restricted their membership and the number of lines
to be exhibited, and prevented members from showing merchandise
when and where they desired; and,

8. The proceeding is in the public interest, because respondents
claim their activity promotes rather than restrains commerce.

C. Prehearing Procedures

In view of the complexities in the complaint, the hearing examiner
scheduled a prehearing conference for August 15, 1966, by order
dated July 15, 1966. This initial prehearing conference was post-
poned at the request of the parties until October 3, 1966.

At the October 3, 1966, nonpublic conference, clarifying amend-
ments to the complaint were made.? The parties agreed that at
trade shows the members of NAWCAS, Exhibitors, and affiliates
take orders that were accepted by manufacturers, many of whom
were located in states other than the state in which the show was
held, and such manufacturers shipped merchandise as a result of
such orders to customers, many of whom were located in states other
than the state In which the manufacturer was located. It was also
agreed that admissions by each respondent were binding on the

2 Section 6 of the Clayton Act, 15 U.S.C. § 17 provides:

The labor of a human being is not a commodity or article of commerce. Nothing
contained in the antitrust laws shall be construed to forbid the existence and operation
of labor, agricultural, or lorticultural organizations, instituted for the purposes of
mutual help, and not having capital stock or conducted for profit, or to forbid or
restrain individual members of such organizations from lawfully carrying out the
legitimate objects thereof; mor shall such organizations, or the members thereof, be
held or construed to be illegal combinations or conspiracies in restraint of trade, under
the antitrust laws.

3 Order amending complaint, dated October 5, 1966. Prehearing Order No. 1, dated
October 5, 1966, as amended October 21, 1966.



NAWCAS ' 999

988 Initial Decision

others, provided conspiracy was established aliunde. And, it was
further agreed that the Southwest Resolution and the uncoopemuve
manufacturers lists were in force until approximately 2 years prior
to the issuance of the complaint and that respondents had the burden
or establishing their defense of voluntary abandonment. Individual
respondents agreed that the policies adopted were carried out.

In addition, it appeared that considerable preharing preparation
and exchange of documents were desirable. Accordingly, a timetable
for such activity was agreed upon and approved.*

The timetable initially agreed upon could not be met so, at an
informal, unreported prehearing conference held November 3, 1966,
revisions of the timetable were agreed to on condition that the parties
would seek to stipulate added facts to reduce the areas of disagree-
ment and the number of issues to be tried. A further prehearing
conference was scheduled for November 17, 1966.5 This was later
postponed on consent to December 21, 1966, and still later to January
17, 1967.6

At the nonpublic prehearing conference held January 17, 1967, it
appeared that discovery had not yet been completed and that nego-
tiations for further stipulations of fact were still progressing. There-
fore, it was agreed that additional time was required and that hear-
ings would be necessary at least in New York, Atlanta, and Los
Angeles.” Accordingly, the timetable was again revised. Due’to illness
cf respondents’ chief counsel, a further postponement was required.®

On February 24, 1967, complaint counsel filed a request for hear-
ings to be held in New York, New York; Atlanta, Georgia; and
Tos Angeles, California. This request was certified to the Commission
on February 28, 1967, and was approved by the Commission by
order dated March 8, 1967.

Thereafter, and on May 1, 1967, an informal unreported conference
was held at which the parties requested additional time to complete
pretrial preparation and counsel for respondents indicated the neces-
sity for a delay following the conclusion of complaint counsel’s case
in chief. Accordingly, an order was issued for the submission of
documents and a list of witnesses by the parties and for a prehearing
conference to hear objections to such documents. Certification of

¢« Prehearing Order No. 1, dated October 5, 1966.

5 Prehearing Order No. 2, dated November 4, 1966.

¢ Prehearing Order No. 3, dated November 22, 1966; Prehearing Order No. 4, dated
January 18, 1967.

7 Prehearing Order No. 4, dated January 18, 1967.

8 Prehearing Order No. 5, dated January 31, 1967.

-t
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respondents’ request for delay was made to the Commission by the
same order.? The Commission approved respondents’ request for
delay by order dated May 12, 1967.

By order dated June 2, 1967,10 the hearing examiner proposed
rules to govern the objections to documents at a prehearing conference
to be held June 27, 1967. Such documents were to be deemed genuine
unless previously objected to by the parties. No objection having been
made, the authenticity of all documents submitted by both parties
was conceded. The order also required marking exhibits to show
the portions offered (complaint counsel by red and respondents by
blue). Parties were presumed to admit the authenticity of the
whole of documents offered, despite the limitations of their offer to
parts thereof; and objections to the use of photostats were deemed
waived unless the objections were made in writing.

Each party served his adversary and filed with the hearing exam-
iner documents that they intended to use at the trial. An extensive
public prehearing conference was held on objections to such docu-
nents commencing June 27, 1967, and concluding June 29, 1967.
This resulted in overruling of objections to some documents, with-
drawal without prejudice of some documents and an indication that
objections would be sustained as to other documents.**

D. Formal Hearings

The formal hearings opened at Washington, D.C., on July 5, 1967,
and by reason of the prehearing procedures theretofore adopted,
some 1,288 exhibits were received in evidence or otherwise disposed
of on the first day of hearings. The taking of testimony commenced
at New York, New Vork, on July 10, 1967. Testimony and addi-
tional exhibits were thereafter received in Atlanta, Georgia, and in
Los Angeles, California, with the usual brief adjournments cus-
tomary in judicial proceedings, until August 4, 1967.

Respondents commenced their case in chief at Washington, D.C.,
on September 7, 1967. Hearings were held with the usual short ad-
journments customary in judicial proceedings at Atlanta, Georgia,
from September 28, 1967, to October 12, 1967, and at Washington,
D.C., irom October 23, 1967, to December 1, 1967.

Rebuttal by counsel supporting the complaint commenced Decem-
ber 6, 1967, and concluded the same day. A large number of exhibits
were marked by complaint counsel and by respondents’ counsel. The
first exhibit of complaint counsel and the first exhibit of respondents

o Order Scheduling Hearings and Certifying Request for Delay Between Close of Com-
piaint Counsel's Case and Commencement of Respondents’ Case, dated May 4, 1967.

) 10 Order Governing Prehearing Objections, dated June 2, 1967.
11 8ce prebearing order dictated in the transcript of the prehearing conference of
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contain lists of all their exhibits. These have been amended to date
to serve as indices. In ensuing paragraphs we describe very gen-
erally the evidence as it was recelved.

The bulk of complaint counsel’s documentary evidence was offered
by them on the first day of formal hearings. This contained a written
record of the formation of NAWCAS in 1945 as a federated
association of salesmen’s associations engaged in putting on trade
shows (sometimes hereinafter referred to as shows). These shows
in the last stages of World War II sought to have the Ofiice of
Defense Transportation lift its travel ban on them. At the initial
meeting, the group of some 21 associations, formally organized
NAWCAS as their national voice. The documentary evidence also
contained the organizational documents of a larger number of
NAWCAS affiliates, including Exhibitors, and minutes of meetings
of NAWCAS and of some affiliates, as well as copies of the
NAWCAS News, brochures sbout NAWCAS and the affiliated
shows, and copies of bulletins and correspondence. These exhibits
formed the framework for the combination alleged and illustrated
how certain of the restraints alleged were imposed.

Complaint counsel elicited testimony from the three individual
respondents and also produced evidence from the president and
former paid secretary of IExhibitors, the Chicago affiliate that had
sponsored the organization of NAWCAS. All of this evidence
showed how NAWCAS and the affiliates operated in practice and
how the affiliates interacted with NAWCAS.

There was no contradiction of the allegations that there had
" been an uncooperative manufacturers list that was circulated by
NAWCAS and that salesmen who represented manufacturers on
the list or who had refused to enter into NAWCAS-approved con-
tracts were barred from trade shows of the affiliated organizations.
But these witnesses tended to use the language of trade unionism
and to minimize the effect of the restraints imposed.

The rest of complaint counsel’s witnesses described the results of
the actions taken by NAWCAS and by affiliated associations on their
business or their sales activities. Thus, manufacturers indicated that
they could not show merchandise at any NAWCAS affiliated show
if there name was on an uncooperative manufacturers list or at
particular shows if there was not an existing contract with a member
of that show. There was testimony about arrangements between
some NAWCAS affiliated shows and merchandise marts that had
the effect of preventing the leasing of space in marts except under
circumstances specified by the shows. There was also testimony by
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salesmen members of shows about discipline imposed, including
fines and expulsion, if they failed to conform to regulations re-
quiring that salesrooms outside the show area to be closed during
show times or to regulations relating to “pirating” another sales-
man’s line. Show operations and salesmen’s techniques, prerequisites,
and responsibilities were brought out. These and the other matters
deemed relevant will be discussed in greater detail later in this
decision,

Respondents relied to a great extent on testimony rather than on
documentary evidence, although a large part of the testimony was
corroborated by contemporaneous documents. There was some ex-
planation of some of the incidents described by the witnesses called
by complaint counsel, but the main thrust of the defense was
establishing that respondents were a labor organization or officials
thereof. The claim was made that the challenged activity was exempt
under Section 6 of the Clayton Act and related statutes because it
all related to securing benefits to employees or to persons in
economic interrelationship with them. Respondents showed that prior
to 1960 collective bargaining was contemplated and that by 1965
an actual structural change was made in NAWCAS. Following the
taking of testimony in this proceeding, an affiliation was consum-
mated between NAWCAS and District 65 Retail, Wholesale and
Department Store Union, AFL-CIO, and the New York Regional
Director of the National Labor Relations Board issued a tentative
decision that NAWCAS was a labor organization. These facts were
stipulated into the record on January 24, 1968, and March 11, 1968.

By order dated December 11, 1967, the Commission extended the
time for filing this decision to April 22, 1968.

E. Motion To Dismiss

On August 4, 1967, upon completion of complaint counsel’s case,
counsel for respondents moved to dismiss. Argument thereon was
held September 6, 1967. After argument decision was reserved on
such motion (Tr. 2119). It is now denied.

F. Motion for Stay

On January 25, 1968, respondents moved for a stay of proceedings
until a decision was rendered by the National Labor Relations Board
on an appeal from a tentative decision by a regional director dated
December 13, 1967. The decision indicated that NAWCAS was a
labor organization for the purpose of collective bargaining for.
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salesmen of some 31 manufacturers. The stay was denied insofar as
it lay within the power of the hearing examiner and the motion for
a further stay was certified to the Commission by order filed
January 29, 1968, and denied by the Commission on February 9,

1968.
(3. Basis for Decision

This decision is based on the entire record in this proceeding,
including the proposed findings of the parties, and on the observa-
tion of the witnesses called to testify.!2

II. FINDINGS OF FACT

A. Respondents
1. NAWCAS

Respondent National Association of Women’s and Children’s Ap-
parel Salesmen, Inc. (hereinafter sometimes referred to as “NAW-
CAS”), is a corporation organized under Pro Forma Decree of the
Circuit Court, city of St. Louis, Missouri. Its principal office and
place of business is located at 515 Peachtree Palisades Building,
Atlanta, Georgia (C; A; see RPF 1; CPF 1). NAWCAS has also
maintained an office in New York City at the Hotel New Yorker
(CX 19, p. 12; Tr. 4690-4691; RPF 2).

Its constitution provides that it shall not be operated for pecuniary
profit or gain (CX 170-179; RPF 1). At the annual convention
in 1965 NAWCAS was empowered to represent its members as a
collective bargaining agent and to negotiate collective agreements
in their behalf (RX 2-A; RPF 5).

NAWCAS comprises primarily sales persons, organizations, and
groups of salesmen. It was organized in 1945 to combat ann Office of

12 Record references are abbreviated as follows :
T'r.=Transcript page.
C=Complaint paragraph.
A=Answer paragraph.
CPF—Complaint counsel's proposed findings including references contained in reasons
following proposed findings.
CCPF=Complaint counsel’s counter-proposed findings.
RPF=Respondents’ proposed findings including references therein.
CRPF=Respondents’ counter-pronosed findings.
CX=Complaint counsel’s exhibits.
RX=Respondents’ exhibit.
CC=Complaint counsel’s conclusion.
RC=Respondents’ counsel’s conclusion.
In light of the bulk of the evidence and the requirements of § 3.51 (a) of the rules
reliance has, of necessity, heen placed on citations and references made by counsel. The
deeision, however, is based on the impact of the evidence in its entirety.
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Defense Transportation ban on conducting trade shows, and among
other things NAWCAS was to provide a national association of
all organizations or groups of salesmen engaged in the wholesale
selling of women’s and children’s wearing apparel and accessories,
to protect the salesmen’s interests and the industry’s interests, and
to cooperate with organizations of salesmen in kindred fields, when-
ever practicable, to the end that a strongly organized national voice
of salesmen might be achieved and cordial relations among manu-
facturers, retailers, and salesmen might be established (CX 2;
RPF 3,4).

NAWCAS has a large number of affiliated organizations that put
on trade shows and a few that do not do so. The number of asso-
ciations varies from year to year. Members of affiliated organizations
_are required to be members of NAWCAS, and there are also so-called
regional members who are not members of an affiliate. The latest
figures given were between 12,000 and 13,000 individual members
and 65 organizations.

Greater detail and references to proof about the organizations and
functioning of NAWCAS will be found under “Jurisdiction,” D. 2.,

hereof.

9. Robert Leipzig

Respondent Robert Leipzig, who resides at 111 Meadowview
Avenue, Hewlet, Long Island, New York, served as president of
NAWCAS for the year 1963 (C; A). Leipzig is a member, former
president, and president emeritus of Women’s Apparel Club of
New England (Tr. 907-08, 918-19; RP¥ 32), and he has served
successively as delegate, regional vice president, vice president,
president, chairman, and member of the Executive Advisory Council
of NAWCAS (Tr. 849-50, 886-87). Leipzig is vice president and
sales manager of an apparel manufacturer (Tr. 839). He was for-
nierly a salesman (Tr. 841).

3. William H. Miller

Respondent William H. Miller, who resides at 3800 Dogwood
Drive, Greensboro, North Carolina, served as secretary of NAWCAS
for the year 1963 (C; A). Miller has been a member of NAWCAS
since about 1948 and was successively regional vice president of the
Southeastern States region, secretary, vice president, and president of
NAWCAS (Tr. 1234). He was president at the time he testified
in July 1967 (Tr. 1228-30). He was an active member of Carolina-
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Virginia Fashion Exhibitors, and had been a member of Miami
Beach National Fashion Exhibitors and Southeastern Travelers Ex-
hibitors, Inc. (Tr. 1253), all affiliates of NAWCAS (Tr. 1271-72).
He was elected a delegate to the NAWCAS convention by Carolina-
Virginia Fashion Exhibitors in 1955, and he has attended every
convention of NAWCAS since 1957 (Tr. 1284-85). Miller has been
a traveling salesman since 1941 (Tr. 1236).

4. Marshall J. Manitler

Respondent Marshall J. Mantler, who has an office at 515 Peachtree
Palisades Building, Atlanta, Georgia, has served as executive director
of NAWCAS since 1948 (C; A). He is also general manager of
Southeastern Travelers Exhibitors, Inc., an affiliate of NAWCAS
(Tr. 2251). He has served in that capacity since 1946 (Tr. 2251;
RPF 37).

As executive director of NAWCAS, Mantler has participated in
 the deliberations of the governing bodies of NAWCAS and has
carried out their directions. He proposed policies for adoption and
traveled extensively to visit the affiliated organizations to secure
their adoption of NAWCAS programs. He and his staff took the
day-to-day action for NAWCAS under broad authorization, broadly
interpreted (Tr. 3497, 3502-04, 2626-27, 2588; CPF 3).

5. Style Eahibitors, Inc.

Respondent Style Exhibitors, Inc. (hereinafter sometimes referred
to as “Exhibitors”), is a corporation organized under the laws of
Illinois, with its principal place of business located at Pick-Congress
Hotel, 520 South Michigan Avenue, Chicago, Illinois. (The address
was later changed to 222 West Adains Street [RPF 24].) It has ap-
proximately 900 members (C; A) and is an affiliate of NAWCAS,
so that all of its members are also members of NAWCAS. They must
be traveling salesmen (RPF 25). Prior to 1960, some individuals who
were a part of management did become members of Exhibitors. Some
of them still retain their membership (RPF 26; CPF 2 A, B, C).

Exhibitors is expressly authorized by its constitution to promote,
to conduct, and to supervise the exhibition and sale of women’s and
children’s wearing apparel at wholesale and for the benefit of its
members. It is also authorized to foster such other activities
as will promote the exhibition and sale of such merchandise and

467-207—73-——065
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the general welfare of its members and to help the retailers whom
they serve (RPF 28, CPF 2 D).

In carrying out its functions, Exhibitors sponsors four trade
shows each year at which some 1,500 to 2,000 lines of merchandise
are exhibited and displayed to retailers. Exhibitors described its
activity as the nation’s foremost hotel market in the wholesale
women’s and children’s apparel field. Its shows were held for some
42 years at the Hotel Morrison in Chicago, and later at McCormick
Place auditorium until the latter was damaged by fire (CPF 2 G, H,
I, J; RPF 29).

Respondent Exhibitors institutes and enforces rules and regula-
tions concerning the shows it sponsors, including rules for behavior
at such shows and rules excluding its members from caravans and
other competing media. (See RPF 29.)

Greater detail and references to proof about the organization and
functioning of Exhibitors will be found under “Jurisdiction,” D. 2.,

hereof. :
B. Class Action

There are at present 65 affiliated organizations of NAWCAS
most of which conduct trade shows. The number varies from year
to year (see RPF 9, Tr. 1476, 1477, 4981A ). There are approximately
2,000 individual regional members who are not members of affiliated
organizations and about 11,000 individual members who are members
of affiliated organizations (Tr. 1474-1477; CX 179). At the inception
of NAWCAS, when Mantler became executive director, there were
only about 2,200 members and 21 groups (Tr. 2265). The affiliated
crganizations that put on trade shows and their individual members
are geographically dispersed throughout the United States (CX 179).
Accordingly :

(1) The classes of affiliates that put on trade shows and their
individual members are so numerous and dispersed that joinder of
all of them by name is impracticable.

(2) There are questions of law and fact common to each member
of the classes, that is, the affiliates that run trade shows have similar
relationships and obligations to respondent NAWCAS; and their
individual members also have similar relationships and obligations
to NAWCAS; and both are bound by the regulations promulgated
by NAWCAS (see CX 179, pp. [g]-[il; see also Appendix A).

(3) The individual respondents Leipzig and Miller have been
raembers both of affiliated organizations and of NAWCAS; they each
have been selected as president of NAWCAS and have served in
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other official capacities. The claims and defenses of these individual
respondents are typical of the claims and defenses of all the
individuals who are members of afiiliated organizations that put
on trade shows, and the defenses of these individual respondents will
fairly and adequately protect the interests of all of the class. They
are not antagonistic in any fashion to any of the members of the
class (Tr. 838-951, 1228-1417).

(4) Similarly, corporate respondent Exhibitors, is an affiliate
of NAWCAS and engages in the operation of trade shows in
Chicago, Illinois. It was instrumental in the organization of
respondent NAWCAS (CXs 2, 3) and the president of Exhibitors
at that time became the first president of NAWCAS (CX 3). Its
operation and its claims and defenses are typical of the operations
and claims and defenses of the other affiliates of NAWCAS that
operate trade shows; and its defenses will fairly and adequately
protect the interests of such other affiliates. The position of Ex-
hibitors is not antagonistic to the position of any other such affiliate
(Tr. 500-557).

(5) Moreover, adjudication of the rights and obligations of
individual respondents Leipzig and Miller will, as a practical matter,
be dispositive of the interests of the other individual members of
NAWCAS who are members of affiliated organizations that put
on trade shows. Adjudication of the rights and obligations of
respondent Exhibitors will, as a practical matter, be dispositive of
the interests of the other affiliates of NAWCAS who operate trade
shows.

(6) The Commission’s intention to institute this proceeding was
formally made known to respondent NAWCAS on or about May 15,
1964 (Tr. 2459), and NAWCAS, in turn, through its official organ -
NAWCAS News, made all of its individual members and affiliated
organizations cognizant thereof. In addition, the Federal Trade
Commission issued with its complaint dated July 11, 1966, a press
release indicating the scope and character of the proceedings; and
NAWCAS in its 21st annual convention program issued a report
- frem its general counsel concerning the receipt of a proposed com-
plaint by the Federal Trade Commission (CX 179, p. 10).

Accordingly, any individual member or affiliated organization who
desired to intervene in these proceedings was given constructive, if
not actual notice of the pendency of this proceeding and was given
ample opportunity to move to intervene under Rule 3.14 of the
Rules of Practice of the Federal Trade Commission if any desired
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to contest this proceeding individually rather than as a member
of one of the classes.

By reason of the foregoing, and all of the other evidence in this
proceeding, it is found that the affiliated organizations that put on
trade shows are a class and that respondent Exhibitors affords
adequate representation to such class.

By reason of the foregoing, and all of the other evidence in this
proceeding, it is found that the individual members of NAWCAS
who are affiliated with organizations that put on trade shows are a
class and that the individual respondents Leipzig and Miller afford
adequate representation to such class.

C. Nature of Trade and Commerce

1. Industry Setting

The women’s and children’s apparel manufacturing industry is
centered in the New York City area and is characterized in its
manufacturing phase by almost complete organization of its produc-
tion employees by the International Ladies’” Garment Workers’
Union. There is, however, a growing segment of California manu-
facturers, and there are some manufacturers in the Middle West
(T'r. 877-78; RPF 44). The industry has a wide disparity in the size
of manufacturing units.

There are four or five very large manufacturers making all or
almost all types of apparel and grossing $100 million in annual
sales (RPF 39). On the opposite end of the scale are several
thousand relatively small manufacturers specializing in one or more
of the major types of apparel, such as casual dresses, coats, suits,
sportswear, and lingerie, and having a gross annual sales of $1
million or less (Tr. 2865—67). These small firms account for about
90 percent of the industry (id., RPF 42).

Over the years, particularly in the large firms, the relationships
between management and sales personnel have become less personal
(Tr. 3875-76). Still today the small manufacturer may become a
salesman tomorrow, and the successful salesman may decide to
become a part of management (Tr. 4706-14). Management in some
firms sometimes handles the selling activity itself (Tr. 4491).

Distribution is made generally by manufacturers to retailers to
consumers. Dr. David Schwartz, assistant executive director of
NAWCAS, testified that there were some eleven sales-method options
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(Tr. 4491). One option is the trade show carried on through
NAWCAS and its affiliates; another is the use of manufacturers’
showrooms; and a third is the use of sales branches; and, of course,
the traditional sales method is the use of traveling salesmen (Tr.
4491-92; see RPF 45; see also CPF 8 B).

Arrangements are made by some manufacturers to sell their
accounts receivable to a factoring concern that determines the credit
rating of the retail merchant and assumes the risk of ccllection for
the manufacturer. The factoring firm charges a fee for its services
(Tr. 828). Other manufacturers take the credit risks themselves.

The bulk of the evidence in this case relates to two types of sales:
the direct sales through resident salesmen and manufacturers’ sales-
rooms, and those made by traveling salesmen. We consider these.

2. Manufacturer or House Sales

Manufacturer direct sales to the retailer are made in several
ways. Often the manufacturer maintains a salesroom at New York.
In some cases, the manufacturer maintains salesrooms in other major
cities staffed with house, resident, or inside salesmen, as they are
variously called. Wholesale sales are made by these salesmen to
retail merchants whose buyers call at the salesroom. Sometimes they
are made through the services of buying groups, like Associated
Merchandising Corporation AMC), that examine the display of
merchandise maintained there and write crders for future delivery.
There are also a relatively few manufacturer trade shows. These
wholesale sales are not as significant nor do they cover as wide a
territory as sales made by traveling salesmen (RPF 46-53;

CPF 8 B).
3. Traveling Salesmen Sales

Historically, and still in many companies, sales are solicited by
traveling salesmen who go out to the customers and who are paid
on a commission basis by one er more manufacturers whose lines are
sold.

Recently, and particularly in the case of some of the very large
manufacturers, salesmen have been required to specialize in selling
the goods of only one manufacturer, and in some cases they have
been paid a salary and have received expenses. Typically, however,
the salesman is compensated on a commission basis and pays his own
expenses. Iixcept for sales meetings, which he sometimes must attend,
the salesman is relatively free to determine what customers he will call '
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on and at what time.’* The manufacturer fixes the salesman’s terri-
tory. It also determines when its new lines will be offered. But the
salesman is expected to cover his territory with each seasonal line.

Generally, custom has fixed the times when lines are offered at
retail, and the manufacturer conforms to the industry practice of
having its lines available well in advance of the recognized seasons.
The manufacturer also determines the price of the various articles,
the terms of discount, and the credit of the customer unless he fac-
tors the account. The salesman takes orders on the basis of samples,
and the samples belong to the manufacturer. The manfacturer further
decides whether it will accept orders for a particular item or will
discontinue manufacturing that item because of a lack of retailer
interest or because of some manufacturing problem, such as its in-
ability to secure the necessary piece goods. The manufacturer usually
pays the social security tax on the basis of the salesman’s salary or
commission.

In connection with his selling activity, the traveling salesman cus-
tomarily belongs to one or more NAWCAS affiliated organizations
that conduct trade shows in anticipation of the various seasons fea-
tured. The expense of belonging to the affiliated organizations, of
the show fees, and of the incidental notification to customers, which
the salesman performs, are all normally borne by him. The manu-
facturer, on the other hand, pays the expense of advertisements in
trade papers and, particularly in the case of the larger manufac-
turers, in national magazines. The manufacturer sends tear sheets of
these advertisements to the retailers with its catalog. (See CPF pp.
204-16; RPF 54-62(w).) The standardization of the contractual rela-
tions between manufacturer and salesman has been one of the goals
of NAWCAS as later findings will demonstrate. In these findings,
particular clauses will be developed in greater detail. We will now
consider how the trade shows affiliated with NAWCAS are operated.

4. T'rade Shows
a. Historical Development

Some years prior to the formation of respondent NAWCAS, a
number of salesmen determined to get together for the purpose of
reducing the amount of traveling they would be required to do and

13 Sol Hiller, e.g., testitied that sometimes his company would let him know that a
customer wanted to see him, but even he created the overall impression that he was
relatively free to determine when and how he would cover bis territory. He talked
over with his sales manager when he took vacations, but he took a personal Interest in
insuring that his customers’ orders were filled (Tr. 4575—4679).
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yet of giving their accounts ample opportunity to examine the sample
merchandise they carried and of writing orders for future delivery.
Several so-called shows were so organized. At first the shows were
very informal and merely consisted of a number of salesmen making
an arrangement with a hotel to have rooms available at particular
dates then sending notices to their customers of their availability.
These groups were using the method still used by some salesmen in
their selling operations—notifying customers of availability of the
salesman at a particular place and time (Tr. 3929-83). After a period
of time, these groups became more and more formally organized and
there were, by the time of the formation of NAWCAS in 1945, some
21 groups of salesmen in existence (Tr. 2265; RPF 74, 75). There
were also some salesmen’s groups that did not run trade shows, par-
ticularly in the New York Metropolitan Area. These New York
groups although originally NAWCAS members resigned in 1948 and
did not reaffiliate until after 1960 (RPF 92-96; CPF p. 216-17). We
now turn to the operation of these trade show groups.

b. Trade Shows Today

Today the trade shows,* concerning which evidence has been of-
fered, all operate in much the same way although some utilize hotels
and others utilize auditoriums or merchandise marts for their loci of
operations (RPF 64). Fach group, running a show, is now formally
organized, either as an unincorporated association with a written
constitution and bylaws or as a nonprofit corporation. These groups
are variously called by their names and by the places where the shows
are held, or are just referred to as shows. There are elected officers
and a small paid staff. Each group puts on three to five trade shows
each year and usually holds an annual meeting at the time of one of
these shows at which time officers and directors are elected. Directors
meet several times each year usually at show time, sometimes more
often. Each NAWCAS affiliate selects delegates to the NAWCAS
convention, which is usually held in December, and these delegates
generally make a report to the membership at the next show meeting.
The membership of each affiliate acts on important recommendations
made by NAWCAS and at times makes recommendations to NAW-
CAS for action. Either the Board of Directors or an appointed griev-
ance committee of the group acts on complaints made against mem-
bers, and the officers initially handle grievances or disputes between
manufacturers and salesmen. Sometimes, these disputes are referred

¥ Don Brother’s explanation of a trade show gives a great deal of the detail of
the operation of a hotel show (Tr. 8815-25).
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to NAWCAS. Elaborate rules are adopted for the conduct of members
during the trade shows and for required attendance. Some of these
rules will later be discussed in conmection with the findings on the
restraints alleged in the complaint. There are also bylaws or other
regulations governing the eligibility of salesmen for election to mem-
bership and for seniority in the choice of locations at shows. In
NAWCAS affiliated shows all members are required to become and
remain members of NAWCAS. With this type of organization the
trade shows operate their shows.

Operation of a trade show generally involves both long-range and
short-range planning; then careful supervision of the actual oper-
ation. Long-range planning consists of the selection of the hotel or
other meeting place and the fixing of the dates of the show. A show
usually commences on Sunday and lasts until Wednesday. Sometimes
this date determination must be made years in advance to secure
proper space in a hotel. In merchandise marts, long-term leases are
sometimes entered into. The long-term arrangements usually provide
for a guaranteed minimum of space with a flexible coverage. The
long-term arrangements form the setting for the short-term arrange-
ments for each show.

These short-term arrangements are started several months before
the show date and are retained with some degree of flexibility gov-
erned in part by the requirements of printers, sign makers, ete., until
the show opens. A specified time before the show date, salesmen mem-
bers must send to the show stafl a list that contains their names, their
associates, and their lines. Then if space is available, associate or
prospective members are given an opportunity to participate. The
show staff assigns to each salesman a room or a space, as the case
may be, for the display of the samples of merchandise for which he
takes orders at the show. During the preshow period, the show staff
prepares and distributes a “flyer” or announcement of the date and
place of the show and sometimes other preliminary announcements
to all interested wholesale buyers (i.e., department, specialty and
other stores) in the area from which the show draws its wholesale
customers. A relatively short time before the show, a directory, or
buyers’ gnide, showing the location of each salesman’s space and the
lines carried is supplied to prospective buyers and to association
members.1> Sometimes the directory contains announcements of spe-
cial functions: a fashion show or door prizes or other entertainment
features, such as banquets, breakfasts, and often educational pro-

15 Sometimes the directory is mot Issued until buyers come in to the show.
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grams for salesmen or for retailers. Usunally, the directory is indexed
by name of salesman and by name of manufacturer or line,'¢ so that
a prospective buyer can find either the salesman he is accustomed to
dealing with or a line he wants to examine.

On Saturday before the show opens, salesmen bring their samples
to the show location and “set up” their samples in their booths or
rooms.1” The salesmen, at this time, obtain badges and signs for their
booths or rooms. They also individually hire such assistants and
models as they intend to use and obtain badges for them.

As the show opens on Sunday, the buyers come in and are regis-
tered by the permanent staff of the show group, augmented if neces-
sary, by additional personnel. Each buyer gets a badge and usually a

-directory if he has not already received one. Upon issuance of buyers’
badges, the buyers visit the various booths. In each booth the buyer
examines merchandise samples, listens to the salesman’s presentation,
and hopefully writes orders. Orders are then dispatched to the manu-
facturer for acceptance or rejection. Usually the goods ordered are
not manufactured until the acceptance of the order. When manufac-
ture is completed the goods are shipped to the customer. The order
usually provides that the sale is not made until the order is accepted,
and commission to the salesman is ordinarily paid only after ship-
ment.1® The show directors supervise the operation of the show either
directly or through employees and hear complaints concerning viola-
tions of rules after the show closes, usually on Wednesday or Thurs-
day (Tr. 3815-25; RPF 65).

Turning now from operation to ownership, the NAWCAS affiliates’
shows according to its contention are owned and run by and for the
benefit of salesmen. This contention is accurate except for the fact
that some of the manufacturer’s officials or owners are members of
the show, many having previously been salesmen.l® There are o few
paid oificials acting as managers or executive directors and staffs who
derive a livelihood from the operation of the day-to-day problems of
the show, maintain an office and carry out the decisions of the elected

16 There is some ambiguity in the industry as to the m:eaning of the word line. Some-
times it is used to mean a manufacturer and otlier times to mean a type of merchandise
sold under a trademcark or name,

17 Some shows bhave only a large open area which is divided into booths. Other shows
have rooms available in which salesrien set up their goods. Still other shows have a
combination of -both open space booths and rooms.

8 Under NAWCAS' standard contract, NAWCAS sought guarantees that commissions
would be equal to 85 percent of all accepted orders whether shipped or not (CX 618).

W Jt is a peculinr phenomenon in the industry, heretofore described, that the rate of
turnover is very heavy and a salesmar may become a manufacturer one day and revert
to salesman the next (e.g., CPF pp. 215-16).
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officials (Mantler, Tr. 2176-3150, and Leve, Tr. 501-62, are examples).
Expenses of each show are generally paid for by a show fee charged
to participating members (RPF 71). Such shows are widely used to
aid in the wholesale sale of apparel but there are alternate means
available which we now consider.

5. Alternate Methods of Distribution

Tn addition to the maintenance of sales rooms with inside salesmen
and the use of traveling salesmen and trade shows, manufacturers
utilize direct mail methods by circulating catalogs and order blanks
to prospective wholesale customers and by nationally advertising
their products. As we have seen, Dr. Schwartz referred to show op- .
tions (supra). Some also enter into manufacturer trade shows (Tr.
$918-19) or shows promoted by advertising agents who cater to both
manufacturers and to salesmen (Saxon, Tr. 1651-1763). There are
also some salesmen’s shows and caravans, small less formal trade
shows, that are not affiliated with NAWCAS and that afford com-
peting methods for mass exposure of merchandise to buyers. These
methods are not as extensive, and presumably not as successful, as
the NAWCAS trade shows in the wholesale distribution of women’s
and children’s apparel. Qur next group of findings relate to facts on
which jurisdiction may be determined.

D. Jurisdiction

1. Interstate Commerce

While it is clear that sales are made only by acceptance of orders
by the manufacturers’ home office, it is equally clear that correspond-
ence and orders are sent, across state lines to and from traveling sales-
men, that such orders are initiated among other places at trade shows,
and that goods are shipped by manufacturers across state lines in
response to such orders (see Prehearing Order No. 1, October 5,
1966). Hence, there is commerce as that term is used in the Federal
Trade Commission Act. And, the acts complained of are thus in the
course of such commerce. We consider now further proof about the
nature of respondents and of their operations.

9. KNatre of NAWCAS and its Affiliates

a. Affiliates.

Respondent Exhibitors, which represents the affiliates as a class, is
incorporated as a nonprofit corporation under Illinois law. Tts prin-
cipal activity is putting on trade shows, and it is over 50 years old
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(C—s 634-A, 637). All other NAWCAS affiliates, except those few in
the Manhattan region who do not put on trade shows, have sub-
stantially similar structures and activities (see Appendix A [p. 1078
herein]).

(1) Stated Purposes and Rules. As appears from its constitution
and bylaws, revised as of 1962, Exhibitors is organized

. . . for the general welfare of its members and to promote, conduct and
supervise the exhibition and sale of women’s and children’s wearing apparel
and accessories at wholesale, by and for the benefit of its members and to
foster such other activities as will promote the exhibition and sale of the
aforesaid merchandise and the general welfare of its members, and to help
the retailers whom they serve.”” (CX 634-A, Sec. 3.)

Membership is limited to traveling salesmen who sell the merchan-
dise described in the purposes quoted in the preceding paragraph.
Other limitations include a requirement of membership in NAW-
CAS; and for full membership, traveling “. . . the middle-west ter-
ritory for a period of no less than three years prior to . . . applica-
tion.” (CX 634-B.)

Associate membership may be granted to a salesman participating
with a full member and representing the same firm. Such an associate
member after 3 years may, if he represents a different line, become
a full member. Not more than one salesman from the same firm s
eligible for full membership (CX 634-B.)

Applicants for both associate and full membership must be ap-
proved by Exhibitor’s board of directors (CX 634-B). The directors
manage and control the property, funds, and affairs of Exhibitors
(CX 634-D), and they may suspend or expel members, after hearing,
for violations of the bylaws “or for any act intentionally or unin-
tentionally, that will be, in effect, detrimental to the welfare and best
interests of the corporation or its members” (CX 634-B).

Members are admonished to check with Exhibitors if they change
affiliation or line at least 30 days before a market to see if the new
firm is in good standing. “This action will avoid representation of
firms that may be unfair and prevent pirating of lines” (CX 634-B).

Under a heading “Unfair Manufacturers,” the bylaws state that
they incorporate the Southwest Resolution 20 (CX 634-1I).

Two sets of rules and regulations apply. The first relates to rules
for display, and the second to rules of conduct.

20 Pechnieally, the Southwest Resolution refers to manufacturers who have falled to
comply with an arbitration. Practically, there is some confusion even in the printed
bylaws of NAWCAS (CX 178, pp. g-h) between this and another resolution that barred
ithe lines of those manufacturers who failed to cooperate with general counsel of
NAWCAS in case of disputes.
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Among the rules for display are rules requiring all members to
keep their sample rooms open and to show their lines of merchandise
during the full period of the show (CX 635-A, Sec. 1(b)) and
forbidding the display of merchandise not regularly sold on the road
(¢.d., Sec. 1(c)).

Among the rules of conduct are several rules prohibiting solicita-
tion of buyers or entertaining of buyers (CX 635-B, Sec. 2(a) (c¢)

- (d) (e), and the following rule: “(1) No member of this corporation
shall, either directly or indirectly, contact the employer of any other
member of this corporation without the consent of said member, in
an effort to acquire the line of merchandise carried by said member.”
(id., Sec. 2(1).) :

Two sections prohibit: members from joining caravans or groups

“of seven or more members jointly advertising the showing of their
lines in any hotel in Chicago without consent of the Board of Direc-
tors (CX 635-C, Sec. 3) ; members from exhibiting lines of merchan-
dise during the market scason in any hotel other than the one in
which the association is holding its show, on penalty of nonparticipa-
tion in markets (4d., Sec. 4). '

In the operation of its shows, Exhibitors requires all lines to be
listed with the secretary, also the names of associates, 30 days in ad-
vance (CX 640-A-F). Exhibitors sends out a flyer to buyers (CX
641) and prepares market week directories listing lines and salesmen
(CXs 1515-24). Its budget for 1962 was over $84,000 and of this,
$23,760 was incurred for direct mailing of announcements and direc-
tories; $3,950, for registration; $2,328, for a Xospitality Room;
$6,625, for Market Entertainment; $1,400, for gratuities; and $2,500
for a Breakfast Forum (CX 642-B).

At the January 25, 1958 “General Meeting,” Exhibitors ratified the
Southwest Resolution providing for arbitration and for barring a
manufacturer from shows if he did not abide by the arbitrator’s
award (CX 643-A).

During the January 27, 1962 “General Meeting,” after urging by
Mr. Mantler (CX 659-A), the members adopted resolutions requir-
ing the NAWCAS-approved contract as a prerequisite to showing
a line.

Executive Secretary Leve of Exhibitors acted many times in dis-
putes between salesmen and manufacturers, and if he could not re-
solve the disputes, he referred them to NAWCAS (Tr. 525).

Activities and powers of other trade show affiliates are summarized
in Appendix A. This summary indicates that all affiliates operate
trade shows and support NAWCAS.
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(2) Membership Characteristics. As we have seen, the membership
of Exhibitors is limited to those who have traveled the Midwest for
three years (CX 634-B). Traveling salesmen are compensated in
most instances by commission, that is, they share in the success of the
manufacturer by obtaining a percentage of the accepted sales that
are actually shipped to the customers, although in later years there
has been a trend away from commission toward salary among some
of the large manufacturers.

There are approximately 900 members of Exhibitors (C; A). Of
these, as previously noted, full members have the right to acquire
space for display purposes, but there cannot be more than one full
member per film. Associates members may sell only the lines repre-
sented by the full member with whom they are associated (CX 634;
Tr. 568).

There has been some shift from salesmen representing multiple
lines to salesmen representing a single line, exclusively. Respondent
Mantler and his assistant director, Dr. Schwartz, estimated that the
majority of salesmen now represent a single line (Tr. 1491, 45717 2).

Other characteristics of salesmen will be discussed hereafter under
the description of NAWCAS.

b. NAWOAS

(1) Purposes. As appears from the confidential report of the pro-
ceedings in Chicago in 1945, a number of the trade show groups were
brought together under the leadership of Exhibitors that year. The
topic of trade shows and their early resumption was a subject in
which most of the delegates were vitally interested (CX 2-B). They
also discussed the limited instructions given to delegates by their
organizations and the delegates’ lack of appreciation of the threat
to salesmen reflected in the consolidations of retail units and in the
amalgamations of buying offices and cooperative buying operations.

The purpose generally, however, was stated to be “the welfare of
salesmen in the women’s and children’s apparel field” (CX 2-C). It
was clear from the discussion on the second day that the meeting
had originally been called for the purpose of combating the ban that
the Office of Defense Transportation had placed on the shows or
markets. Apparently the delegates, while deciding that this ban
should be strennously opposed, were determined also to form the
national association that resulted from the first meeting.

At the convention in 1945 there was specific discussion of a pro-
posal that NAWCAS should not become afiiliated with any labor
organization or engage in collective bargaining with employers. “It
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was unanimously agreed that salesmen today [December 1945] are
financially stable generally, opposed to union affiliation, and defi-
nitely not interested in having NAWCAS subordinate its interests to
any outside agency.” However, after a vigorous discussion, a vote
was taken to omit reference to labor unionism in the constitution for
reasons of security (CX 8-C). Respondent Mantler, although he was
not present at the meeting, testified that he was informed this was
because the members were afraid of reprisals (RPF 189; CX 3; Tr.
2963-64). However, none of the persons present at the meeting were
called to testify with respect to this subject, so respondent Mantler’s
hearsay information in this regard is given little weight.

Up until the investigation by the Federal Trade Commission,
NAWCAS made numerous utterances, affirming that it was a trade
association, some of which emphatically denied NAWCAS was a
labor organization (see CPF pp. 226-30).

NAWCAS sought exemption from taxation as a trade association
(CPF 15 N, p. 226), and it and some of its affiliates have become
members of other organizations as trade associations (CPF 15 E,
p. 214; CXs 171 p. 40, 172 p. 17, 173 p. 34).

The objectives, aims, and purposes of Respondent NAWCAS, set
forth in its Constitution (as amended December 1965) Article III,
Section 1, are as follows:

The objectives, aims and purposes of this association shall be educational
and for the promotion of the best interests of its members; to provide a national
association of all organizations or groups composed of salesmen engaged in the
wholesale selling of women’s or children's wearing apparel or accessories . . .
to promote, stimulate and protect the interests and welfare of salesmen in the
women’s and children’s fields and the industry with which they are concerned
... to cooperate with organizations composed of salesmen in kindred fields
whenever practicable and feasible to the end that a strongly organized national
voice of salesmen may be achieved . . . to institute and maintain an educational
" program concerning itself with the welfare and future security of salesmen . . .
to create a clearing house for the interchange and dissemination of pertinent
information, ideas, plans and facts helpful to members of affiliated organiza-
tions . . . to establish and maintain an active employment clearing house . . .
to give wholehearted support to measures that are fair, reasonable and equitable
to the interests and welfare of salesmen . . . to provide information and guid-
ance, and promote a policy of helpful services to independent retailers, and
generally foster a cordial relationship between manufacturers, retailers and
salesmen and to represent the members as their bargaining agents and where
appropriate to negotiate collective agreements in their bebalf. (RX 2-A; RPF 5.)

Prior to the revision of the NAWCAS “Constitution and By-
Laws” at the 21st annual convention in December 1965, the objec-
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tives, aims, and purposes of NAWCAS, as contained in Article IIT
of the Constitution, had remained unchanged, at least since the 1959
annual convention. Prior to the revisions in 1965, Article IIT read
exactly as set forth in the preceding paragraph, except that it did
not specifically state as one purpose “to represent the members as
their bargaining agents and where appropriate to negotiate col-
lective agreements in their behalf.”” (RX 2; CXs 4-A, 5-A, 6-A,
T-A, 8-A, 9-A; RPF 6; CXs 170-179.)

(2) Activity Generally. NAWCAS publishes an official journal,
- the NAWCOAS News (renamed NAWOAS Guild News in 1966;
Tr. 1289-90; CXs 128, 134, 137) ; holds annual conventions of its
Board of Governors, consisting of officers and delegates selected
from affiliates, and semi-annual meetings of an Executive Advisory
Council; maintains a legal department for the review of contracts
and the adjustment of disputes between manufacturers and sales-
men; maintains liaison with its affiliates through regional vice presi-
dents; maintains contact with manufacturers through its officers and
its executive secretary; prepares and promulgates pension and other
insurance and benefit plans; maintains a self-insured or contribu-
tory benefit association; negotiates with individual manufacturers;
on occasion, the terms to be incorporated in contracts for its mem-
bers representing the lines of such manufacturers; adopts rules
and regulations binding on its affiliated organizations; renders as-
sistance to such affiliates in the operation of their markets, fashion
shows, and seminars; publishes bulletins, pamphlets and other liter-
ature; conducts extensive correspondence; and performs many other
services for its members (see Mantler, Tr. 2248-3148, 3333-3556;
CXs 170-79).

(3) Line of Authority. Formal authority for governing NAWCAS
is vested in the officers (consisting of president, executive vice presi-
dent, one vice president from each region, secretary and treasurer),
a board of governors (consisting of the incumbent national officers,
the regional vice presidents, all past presidents, and accredited dele-
gates from each affiliated local), and the Executive Advisory Coun-
cil (consisting of the foregoing named officers and the three immedi-
ate past presidents of NAWCAS) (CX 4-A; RPF 10; CX 19, p. 7).

The president, executive vice president, secretary, and treasurer
of NAWCAS are elected at the annual convention to a one-year
term. None of the officers is permitted to serve more than two con-
secutive terms in any one of the offices (CXs 6-A, 19, page T;
RPF 11).

Regional vice presidents and a first assistant vice president. for
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each region are elected respectively, in separate regional caucuses
at the annual convention of NAWCAS by the respective regional
delegates (CX 9-B-C; RPF 12).

NAWCAS has ten regions as follows:

Northeastern States—New York, Rhode Island, Maine, Vermont, Massachu-
setts, Connecticut, New Hampshire, Pennsylvania, New Jersey, Delaware,

Maryland, and the District of Columbia.
Manhattan Region—Resident groups in New York City.
Central Eastern States—Michigan, Ohio, Indiana, West Virginia, and

Kentucky.
Central Western States—Wisconsin, Illinois, Missouri and Kansas.
Southeastern States—Georgia, Florida, North and South Carolina, and

Alabama.
Southwestern States—Oklahoma, Arkansas, New Mexico, Louisiana, Texas,

Tennessee and Mississippi.
Northwestern States-—Nebraska, Minnesota, Jowa and North and South

Dalkota.

Far Western States—California, Arizona and Nevada.

Pacific Northwest—Washington, Oregon, Idaho, Montana, Wyoming, Colorado
and Utah.

Canada—The provinces of Canada. (CXs 9-C, 19, page 8; see RPF 13).

All past presidents of respondent NAWCAS, other than the three
immediate past presidents who serve on the Executive Advisory
Council, are invited to attend meetings of the Executive Advisory
Council and to take part in discussions at meetings. No past presi-
dents except the three immediate past presidents have a vote on any
matter coming before the Iixecutive Advisory Council (Tr. 3375,
3812; RPF 14).

Any action of the board of governors of NAWCAS, at the dis-
cretion of the Executive Advisory Council or by request of the ma-
jority of the board of governors, is subject to ratification by two-
thirds of the affiliates in good standing (Tr. 3466, 3546-47).

It has been generally the practice to subject major policy actions
to ratification by the affiliates when such actions would have a sig-
nificant effect upon the operation of the local affiliates (Tr. 3466,
866-67; RPF 15).

Despite this formal line of authority, in practice the day-to-day
operation of NAWCAS is left to the paid Executive Director,
respordent Mantler, and his salaried staff. The officers, executive
council members, and delegates are engaged for the most part in the
business of selling and they are not readily available (Tr. 2588).
Hence, respondent Mantler and his staff take action on behalf of
NAWCAS under broad authorizations of authority to help the
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economic security and welfare of the membership (see Tr. 3497,
5502-04, 2626-27).

(4) Structural Changes. Changes were made in the basic structure
of NAWOCAS following formal notification by the Federal Trade
Commission in May 1964 of its intention to issue a complaint. (Tr.
3481-82.)

First, at the 20th annual convention in December 1964 the board
of governors passed a resolution that NAWCAS should constitute
itself a labor organization and affiliate with an international labor
organization provided a satisfactory arrangement could be made
and subject to ratification by two-thirds of its affiliates (RPF 258;
CX 52-H). Next, the Executive Advisory Council at a meeting in
August 1965 “endorse[d] the formal constituting of NAWCAS” as
an “Independent Salesmen’s Guild” subject to secret ballot vote of
two-thirds of the affiliates (see RPF 259; CX 53-C). During the
fall of 1965 the local afiiliates approved (see RPF 260; RXs 11-22,
72-117, 179; Tr. 2368-70). At the annual convention in 1965, NAW-
CAS amended its constitution and bylaws in purported compliance
with federal labor laws to authorize collective bargaining, to require
elections to be held by secret ballot, and to elect an executive direc-
tor. The amendments also empowered the treasurer to keep the
funds of the association and to cause the debts of NAWCAS to be
paid and empowered the exceutive director to set up grievance pro-
cedures (see RPT 298). NAWCAS filed Labor Organization In-
formation Reports (RXs 23, 24). Finally, NAWCAS formally affili-
ated with District 65 Retail, Wholesale and Department Store
Union, AFL-CIO (see RPF 295-97).

(5) NAWOAS Membership. Membership in NAWCAS comprises
two classes. The first includes individuals some of whom are mem-
bers of the afiiliated organizations and others who are not. The
second class includes the organization members. Both affiliated and
the unafiiliated individuals must be principally engaged in the sale,
at wholesale, of women’s and children’s apparel or accessories. Sales
persons who otherwise qualify but do not belong to any organization
affiliated with NAWCAS are eligible for membership as “individual
regional members” (C;A; RPF 8; CPF 1-D). Effective Janunary 1,
1961, all organizations or groups affiliated with NAWCAS were
required to have all of their members also become members of
NAWCAS.

Individual members are, first, salesmen afliliated with organization
members, and, second, any other eligible persons except that no new

467-207—73 66
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member “who is a manufacturer, wholesaler or jobber shall be ad-
mitted to individual membership. . . .” (CX 4-A.)
Organization members or affiliates have the following qualifica-

tions:

Section 1-a. Any organization or group of salesmen whose members are prin-
cipally engaged in the sale at wholesale of women’s and children's apparel or
accessories ® may become an affilinte member of this association upon applica-
tion, which shall be accompanied by a copy of said organization’s Constitution
and By-Laws, and accompanied by the required initiation fees, per capita
membership dues, and such other amounts as may he levied by determination
of the Board of Governors, provided that said organization seeking membership
shall provide in its Constitution and By-Laws for compulsory NATWCAS mem-
bership of all its members and shall further agree to ratify and affirm the
Southwestern Resolution and to abide by the procedures of the NAWWCAS
uncooperative list of manufacturers; upon approval of said application bz the
ixecutive Advisory Council, such organization shall enjoy the status of
temporary membership and the said application shall be presented to the Board
of Governors for its final approval. * * * (CX 177, p. [b]).

NAWCAS had between 12,500 and 13,000 individual members and
its 72 affiliates held approximately 294 trade shows annually

various places throughout the United States as of the date the com-
plaint herein was filed (C: A; Tr. 1474-77, RPF 9; CPFs 1 H, 1 1

X179). At the time of the close of the tectimony, the number
of NAWCAS affiliates had heen reduced to 65, primarily through
mergers (sce BPE 9; Tr. 4981-A).

From 1948, after several non-show groups originally afiliated
with NAVWCAS withdrew, until after 1960 all NATVCAS afiliates
conducted trade shows (CPF 1 E; Tr. 2590). Eight non-trade show
organizations became afiilinted with NATVCAS beteen 1960 and
1962, The members of these organizations were primarily resident
or house salesmen who weve employees and who were organized into
the Manhattan Region (f'j’n“ 1F).

Estimates by NATFCAS of the volume of sales produced through
trade shows or markets varied between $2.5 billion and $4.5 billion

(CPTF 1L: CXs 16T, 88)
Many of the associations included among their members persons
Who hsd bem fm’efsmoh and later became sales managers or po FONS

m ma 11-m~tnru‘0 conceing, Some of these ner-
whers of NAWCAS by reason of the 1 equire-
members of affilistes must hecomn
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Lin the constitntion prescnted to the 21st annual convention in 1063, the words
“and allied oz related lines™ were added after the word “accessories,” and the comma
and word “or” preceding the word “accessories” were deletod (see CX 1792, p. [b]).
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NAWCAS members. One vice president of a manufacturer, respond-
ent Robert Leipzig (Tr. 838-951), for example, became president
and Jater chairman of the Executive Advisory Council of NAWCAS.

TWhen the New York group of associations resumed membership
in NAWCAS, between 1960 and 1962, and became the Manbattan
Region NAWCAS had: salesmen who manned salesrooms for man-
ufacturers and who were paid on a salary basis; salesmen who
traveled for one or more manufacturers and who were paid salary
and commission, or straight commission (see CPEF 1.J).
~ Thus, some of the individual members of NAWCAS were manu-
facturer’s employees; others were principals or members of the man-
agement of firms engaged in the manufacture of women’s and chil-
dren’s apparel (see RPF 20); and still cthers were self-employed or
independent contractors who controlled the daily operation of their
businesses as salesmen (CPF 1 J). In Appendix B we analyze the
activity of a typical traveling salesman based on the evidence. The
records of NAWCAS, however, do not classify its members as prin-
cipals or members of the management of firms, self-employed, per-
sons, independent contractors, or persons representing lines of mul-
tiple manufacturers ('r. 2601, 2€07). Istimates made by NAWCAS
officials during their testimony are regarded as not reliable because
of the lack of adequate records and because of the wide variation
in estimates made at different times (CPF 1 K). KEstimates of the
number of members who were part of management of mannfacturers,
for example, varied from 50 to 200 (RPF 20). Hstimates cf the
number of traveling salesmen members who worked exclusively for
one manufacturer varied from 50 to 60 percent (RPEF 23). And
estimates of the members who were self-employed or independent
contractors varied from 90 percent (CX 19, p. 85) to less than 1
percent  (fn. 8 of NLRB Regional Director’s Interim Declision
attached to Stipulation dated January 24, 1968. See pleading file,
Docizet 8691).

There were also, as we have seen, associations whose primary
funetion was the operation of trade shows and other associations
whose membership consisted of salesmen who ufilized other means
to accomplish sales of women’s and children’s apparel and whe did
not operate trade shovws.

Taving deseribed the membership of NAWCAS, we concern cur-
selves now with furiher analysis of activities in which it engages.

(6) Labor-Union-Type Actinity. Today, NAYWCAS in its repre-

entat the empiovee resident salesmen, in its demand for collee-
tive bargaining, and in its collection of some 4,000 authorization
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cards (RPF 288) is clearly a labor organization.® There has been,
however, no showing that NAWCAS or any affiliate has ever at-
tempted to bargain for specific wage rates or specific working hours.
Fringe benefits are all it thus far has been interested in.

Almost sinee its inception NAWCAS has handled grievances of its
members against manufacturers (RPF 170) and, since 1948, has
recommended a standard NAWCAS contract for its members, with
the compensation left blank, to be negotiated by each salesman (RPF
103-110). Prior to the reaffiliation of the resident salesmen’s groups
in 1960, a large part of NAWCAS’s operations was on behalf of
multiple-line salesmen who were self-employed, independent con-
tractors and a nonlabor group (CX 19; RX 156; see also CXs 95-A,

1578-A-C, 126.% While NAWCAS purported to represent all smles-
men, it never has taken effective action even on behalf of those
resident salesmen who are clearly employees. In fact, the NAWCAS
Standard Contract (CXs 618-A-B) contains a provision that tends
to discourage manufacturers from setting up salesrooms for resident
salesmen. Subparagraph (e) of Section 2 provides:

(e) The Company agrees to give Salesman credit for all sales made in Sales-
man's territory or to customers therein, whether the orders for such sales are
sent in by Salesman, received by the Company through the mails, or taken at
the Company’s place of husiness, or otherwise.

This clause results in materially decreasing the benefits obtained by
a manufacturer from setting up a salesroom with a salaried employee
in charge because in addition commissions are still due to the travel-
ing s Uﬂes*nan from wheose territory the buyers come.

Moreover, NAWCAS did not distribute a proposed contract spe-
cially nppl.lcable to resident salesmen until May of 1961 (RPF 124)
and did not actively pursue the matter until the following year
(RPF 131-133). It had no success in 1962 (Tr. 4780; RPF 133) At
the 1962 convention, recommendation was made that the matter be
further pursued (RPF 134-137). However, it was not until August
1963 that a meeting with manufacturers to discuss contracts for resi-
dent salesmen took place (RPF 139). That meeting and the subse-
quent action to get manufacturers’ approval in 1963 was unsuccessful
(RPF 141). Only one contract 2¢ hetween a manufacturer and resi-

#2 Phis was admitted by complaint counsel on final argument February 26, 1968 (Tr.
5262-63). See also Inferim Decision of Regional Director of National Labor Relations
Lioard, December 13, 1967, attached to Stipulation dated January 24, 1968.

23 Respondent Mantler’s estimntes are not aceepted because NAWCAS keeps no records
on this subject. Mantler was admittedly inaccurate on dates and figures (Tr. 3388;
CX 1550-A, CCPT, pp. 95-122).

2 See RXs 207-B, 214-A-C, 216, 218-D for examples of forms of NAWCAS Resident
Salesman’s Standard Contract.
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dent salesman on the NAWCAS Standard Resident Salesman’s
Contract form could be located. A second contract not on the form
was not approved (RPF 142). Respondent Mantler claimed that
only half a dozen such contracts might have been signed (Tr. 4689).
When Carl Rosen, president of Puritan, one of the largest manu-
facturers, asked respondent Mantler whether failure to sign such a
form for the resident salesman would affect Puritan’s right to par-
ticipate in a show, Mantler’s reply was negative (Tr. 4916-17).
Respondents’ counsel’s only explanation for this was that Mantler

had poer advice (Final Argument, Tr. 5200). ‘

NAWCAS negotiated with a few manufacturers for contracts
that set up fringe benefits for all their traveling salesmen, but
NAWCAS was itself not a party to such agreements and it obtained
no specific authorization from the salesmen of the firms concerned
(CPF pp. 120-125).

NAWCAS explored the desirability of affiliating with labor orga-
nizations as early as 1956 (RFP 194-201), but it did not become
formally affiliated with a recognized labor organization until Jan-
uary 10, 1968, well after the close of the testimony in this case
(Stipulation dated January 24, 1968).* ,

NAWCAS held a number of meetings “on the summit” in 1956,
during which unsuccessful attempts were made to have the manu-
facturers create an association to deal with NAWCAS on salesmen’s
problems (RPF 202-210). In 1965, long after the Federal Trade
Commission’s notice of intent to commence this proceeding, NAW-
CAS held another abortive meeting with manufacturers (RPF
965-273).

During the entire period of its existence, NAWCAS has inter-
ested itself in improving the lot of salesmen’s families through
collection of death benefits (RFP 147), in setting up of various in-
surance programs (RPF 148-150) and in attempting to secure
agreement from manufacturers to undertake pregrams for the pay-

2% There has been a serious charge that respondents’ action in becoming a labor union
was solely due to the pendency of the Tederal Trade Commission investigation (CPT' pp.
230-36). Undoubtedly, this investigation lent some impetus to respondents’ activity in
that direction (CX 50—0-P). But it is equally clear that respondents had been frustrated
by the attitude of the manufacturers at the meetings held with them (RPF 139; RPT
268-80) ; and as Professor George Brooks pointed out, historically the unions in the
labor movement, in the several instances he described, had starfed out as benevolent-type
groups and over a period of years (differing in different circumstances) had become full-
fledged labor organizations (Tr. 35359-3797, 4293-4424). Thus, it cannot be found that
the F'TC investigation was the sole guiding force behind the metamorphosis. Moreover,
as we view the matter, it is relatively unimportant how respondent NAWCAS became
a labor organization since it eventually did lecome one.
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ment of pensions for salesmen (RPF 152, 158). Although some
sitecess has been obtained in some programs, t.here has been an
Umost complete failure to interest manufacturers in NAWCAS
most comprehensive program (RP¥ 165). Only one manufacturer,
(RPF 167) Dalton of America, has agreed to undertake this com-
prehensive program; Dalton had some XATVCAS members among
its managerial group (Appendix E to CCPF).
??-‘L‘Y CAS also has published ¥NAWCAS NEWS (later called
FOAS Guild News with varying degrees of frequency since its
incoption.
aving summarized the evidence of the activities of NAWCAS
that clearly resemble the activities of recognized labor organiza-
tions, we turn to those activities that are associated with trade
and commerce rather than with wages, hours, working conditions.
In passing we note that some activities arve characteristic of both
trade associations and labor organizations. The publication of news-
papers, bulletins, and brochuves is an activity common to both as
is the cireulation of black lists or unfair lists of manufacturers
with, however, differing legal consequences. NAWCAS standard
contracts similarly have some clauses that seem to regulate work-
ing conditions and others that bear little or no relationship to
legitimate union activity. Grievance procedure is also not an activity
solely confined to labor unions. We take official notice that arbitra-
tion and the qettloment of disputes are well recognized activities
of t .*L‘ associations, so is the securing of group insurance for

t

1
m nbie

) //w/() Association-Type Aetivity. NATWCAS “Rules and
’i?-.\r-_ ations™ and “The NATWCAS Code of Ethies,” which bind
cach of the affilinted organizations and each of the mdn idual mem-
hers of NAWCAS, are for the most part pointed directly at the
hnsiness of operating trade shows and at the business of making
sates (N 170-179). :

Talke ns an example the rules contained in the program hook
preparerd 101 the December 1962 convention (the last such docu-
ment before the investigation of the Federal Trade Commission
heeame public) (CX 176). These rnles deal with prohibiting mem-

S tvansferring from one show to another, with ﬁting the dates
shows when there iz a sonfliet, with maintaining “historical”
fov shows, with settling grievances through arbitration, with
- uncooperative manufacturers’ thC. nd with barring mann-
s0 desionated from shows.

JAS BStandard Contracts or equivalent contracts for new
vs and for old members exhibiting new lines are a prerequi-
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site to these members’ exhibiting their manufacturer’s line at a
NAWCAS affiliate’s show.®* Cocperative advertising charged to a
salesman without his approval, knowledge, or consent is considered
an mfair practice. Affiliates are requested to check with NAWCAS
before granting courtesy showings to a manufacturer. NAWCAS
members must affiliate with the local affiliates of NAWCAS under
pain of an unethical conduct charge, if they intend to exhibit in
any Yrc‘r"opouum area during a market in which a NAWCAS afili-
ate is running the show unless the affiliate is unable to accommodate
such members. There is also an express prohibition against NAW-
CAS members who bave resigned from the affiliate from maintain-
g showrooms in the same building where the affiliate is exhibiting
if the affiliate does not have a master lease control. In their quahﬁ-
cations for membership, afliliates are prohibited from accepting as
a member anvene who has failed to become a member of NAWCAS
or who has an outstanding obligation to NAWCAS or to one of
its &fﬁiiﬂ'tes or who has been expelled from another affiliate until
& po riod of at Jeast two years has passed without specific member-

ship approval or waiver from the affiliate that expelled him (CX
176).

These rules and regulations have a specific impact on the opera-
tion and on the membership of the trade shows, and a large number
of these rules have persisted even after this proceeding was com-
menced (e.g., see Tr. 959-40).

The code of ethics similarly pertains in large part to the sales-
man’s performing his function in a manner that will benefit the
manufacturer he represents or the public he serves. “The NAWCAS
Code of Ethies” bears on its face, despite some employer-employee
1‘@'{01’“100;3, wmistakable eharacteristies of o trads association code

ather tuun a labor union code.™ For one vear (1964) the ethics

®As of January 1, 1967, all members were supposed to have written contraects with
their manufacturers. This requirement, however, has not been fully enforced (RPF 115).

T The NAWCAS Code of Ithics, Adopted Ninth Annuwal Convention, December, 1953 :

I. Honest performance of saelsman’s duties and the oblization of the salesman to
perform a full and complete day’s work.

2. Intelligent, truthfvl aund conscientious representation of his product.

3. Diligent effort at all times to bolster the reputation of his firm, refraining from
derggatory remarks.

4. Create goodwill in order to promulgate a better relationship between salesman,
cterer and buyer.

5. Netification to employer of termination of employment in sufficient time for
replacemont.
notice to the manufacturer on termination of contract during the sezson.
wn all samples within a reasonable time.
. Refrain from promises to buyers that the firm will not be able to fulfiL

!‘%, Carry additional lines only with the full knowledge of his employer.

10. Honor and fulfill any agreements made between himself and his employer.
(CX 174.)
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code contained a number 11 provision that prohibited NAWCAS
members from committing line piracy. That is, one independent
salesman member of NAWCAS might not seek to secure the repre-
sentation of the line of any manufacturer then being represented
by another NAWCAS salesman (CX 49-G).

Despite the deletion of number 11 from the code of ethies, line
piracy continued to be forbidden by NAWCAS and by its affiliates
(Tr. 3439-40; see also RPF 3813). The NAWCAS News continu-
ally inveigher against it (CXs 122-B [March 15, 1965], 133-B
[December 27, 19657, 140-A [February 14, 1966]). A number of
affiliates had adopted rules specifically forbidding it (Appendix A).

The NAWCAS Standard Contract (CX 618-A-B, dated Sep-
tember 30, 1966) is further evidence that NAWCAS played a dual
role in its operations since it was interested in the trade shows as
commercial operations as well as being interested in the working
conditions of salesmen. Although respondents claim that the stand-
ard contract is a contract providing for fringe benefits or improved
working conditions for salesmen as employees, there are only five
clauses (see pars. 1, 8, 3, 9, and 4(b)) in the contract that use
the language of employer-employee relations. In clause 1 “the Com-
pany employs the salesmen . . .”, this is a generic use and of little
significance. The most important of these, the second, is paragraph
number 8. That clause constitutes an agreement by the manufacturer
(company) that for the purpose of certain statutes “the Salesman
shall be considered an employee and covered under said Acts.”
This language could equally support the proposition that but for
such paragraph the salesman could not be considered an employee
for any purposes whatever. The third clause using the langnage
of employer-employee, paragraph 8, is an agreement for a drawing
account and in it the manufacturer. (company) agrees to advance
the salesman an amount (to be filled in by the parties) “per
week (per month), which is to be used by a Salesman to cover his
traveling expenses and incidental expenses in his employment. . . .”
This drawing account is, however, to be deducted from amounts
due the salesman as cominissions, except that an excess of payments
over commission at the end of the agreement cannot be charged
against the salesman. The fourth clause containing such employer-
employee langnage is paragraph 9. This is an agreement that the
writing constitutes the entire agreement “with reference to em-
ployment and representation. . . .” It repeats the phrase “employ-
ment and representation” to qualify the word “compensation,” and
1t uses the words “employment, representations and compensation”
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to modify that part of the complex sentence that relates to the
merger of all understandings and agreements into the written con-
tract. A fifth clause is paragraph 4(b) in which the company
agrees to furnish the salesman with samples, etc., necessary to the
“employment.” In the last three clauses mentioned the word “em-
ployment” is generic in character and cannot be taken as specific
support for the proposition that the salesman is an employee rather
than an independent contractor.

Taken as a whole, the contract supports complaint counsel’s posi-
tion that the salesman is an independent contractor and thus that
NAWCAS and the other respondents, in supporting it, are sup-
porting the commercial interests of independent contractors. Many
of the paragraphs are the so-called boiler plate of commercial con-
tracts and thus favor neither respondents’ contention nor complaint
counsgel’s. Paragraph 2(a), however, very successfully grants to
the salesman, whether he is employed on salary and on an exclusive
basis or compensated only on commission and representing many
Iines, a status as an independent contractor. It grants to the sales-
man the exclusive right “to determine, select or otherwise designate
the times and places, including organized apparel shows or sales-
men’s group exhibits, where the line will be shown or exhibited.”
Thus the manufacturer expressly abdicates its authority to direct
how or when the salesman shall exhibit the manufacturers’ line.
A greater degree of independence would be difficult to imagine. In
addition, paragraph 2(c) expressly requires the salesman not to
make “representations, warranties or commitments binding the
Company” withount its consent thus excising another attribute usu-
ally associated with the employer-cmployee relationship. Three other
subparagraphs (d), (e¢), and (g) of paragraph 2 sound in commer-
cial contract rather than in employer-employee relations. Subpara-
graph (d) requires the company to refer to the salesman for atten-
tion all inquiries from the described territory. Hence, the manufac-
turer gives up its right to make sales in the salesman’s territory.
Subparagraph (e) of paragraph 2 grants to the salesman commis-
sion on all sales to customers in his territory, whether received by
mail or made at the company’s place of business. And, subpara-
graph (g) of paragraph 2 provides that an order will be deemed
accepted by the manufacturer unless the company notifies the sales-
man of its rejection within the number of days to be inserted in
a blank space. : :

Subparagraph (f) of paragraph 2 of the NAWCAS contract
was hailed by respondents as a great advance in manufacturer-



10620 FTEDERAL TRADE COMMISSION DECISIONS
Initial Decision 7T ETC.

salesmen relations. This para 'rraph provides that the company may
reject orders and that commissions shall be paid only on orders
shipped and “accepted by the purchaser.” Then there is a proviso
that the company agrees to pay the salesman commissions on 85
percent of all accepted orders whether shipped or not. Although
clearly advantageous to the salesman, this clause would be entirely
appropriate to any commercial agreement.

T he most significant clause in the NATWCAS Standard Contract,
frem the point of view of this proceeding, is contained in the third
senitence of paragraph 2. This states:

The Company further agrees that if the Salesman belongs to any orgar “'ed
apparel shows or salesmen’s-groups within said territory that the Company
line will be exhibited only at such shows or with such groups: provided, th at
this provision shall not require a Company which has its principal place of
business within said territory and maintains a show room cn its premizces to
ciose such show room.

In sponsorinrr this clzmco NAWCAS lent material support to
the trade function of its affiliates. For, in effect, it channeled tne
manufacturers’ sales erﬁowd 1hmugh the trade shows when and
where such shows weors operating, because salesmen members under
*"ho “Tailure to Affilinte” rule (C_N\ 76, p. [h]) were required to

lom\ to 1he loc~‘1 HAIVCAS affilliate if they exhibited in any

i a market of such affiliate. Despite the

it was reenacted in December 1868 with

effective until it was approved
55-C). Z‘s_[&nuf‘cm“or" MCOTeover, were,
e o WATWCAS trade show afiiliate rather
oms under the threat of being barred from
efs as ht, Jx ngust 1966 (CXX 158—B).
. irning to 1‘10 contract terms, paragraph 7 provides:
“Tho Salesman may carry addi t‘mn al lines only W" th the full knowl-
of the Eompqnn i,1‘0\'1c1ed hat no additional line be a con-
d im Ine” (CX 616-B.) This further emph'm zes that the sales-
man is an independent contractor, not an employee, because it is
e who has the option to carry additional lines over wl
course, the manufacturer has no control. The sole restriction is
the company be notified and that the line not be a conflicting
The specification that the line should not be a conflicting one mn]h
sizes again that NAWCASs concern is with the commercial agpect
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of the salesman’s job» and that the salesman shall not help the mam
Tacturer’s competitor by taking on a competing line. A very mvgc

propertion of the contracts surveyod had just such a provi
(BRI 174-B).
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In its operations, as well as in formal documents, *T»‘C\“”“_‘._."\.‘,S
assisted the affilintes in making their tvade shows more eficctive.
Dr. Scnwartz, for example, attended some 25 sales seminars (’{1
4459-61) at which salesmen members of affiliates were Ql\’“l A
training experience designed to inprove the skill of the individual
to the end that he can hopefullv increase his income through more
(ﬁ'ectwe p**eqcntqhon ? (m ) NAWCAS also assisted by suppiving

otzce of new store opemngs (Tr. 4 lJu . This enqoloc‘ the “ﬂﬂm{e“

‘L“C \:.J 'ched as mb]tor 17°t\"ee11 q]lOW groups when uhe queﬁ—

’uon of one group raiding ancther took place (e.g., CXs 175, p.
[10], 45-B). WAWCAS resolved dificulties be t veen affiliates as {o
show dates and determined which afiiliate shounld be recognized as
having “the historieal date” (CX 4 "—B) NAW CA 5 also 11% ,t (l

C
itself in making recommendation to its affiliates for handling the
merchandise marts, Which proved a threat to the merchanc

activities of the aflili: ((“ZP 882-B-D), 863-C). Its rules entitled
“Permanent Show Space” pa"sed at ile convention m 10{ 1 (CX
176, pp. Th]-[i]) and amended in 1983, after XNAWCAS ha {

of these proceedings (CX 179, p. [1]), clearly mcd to commereln
matters * and were enforced by NAWCAS affiliates through fines
and expulsions (CPF pp. 148-50). We consider now some
of the trade shows.

#7-1. That any member who resigns from an afliliate and who maintaing permanent
space 1o the same building in which said afiliate is exhibifing will, upon conpis E
id afiliate, he subject 1o disciplinary action in accordance with Article IV, T
and 7a-of the Dy-Laws of NAWCAS (4, 17th Ann. Conv., 1061 ; Amended, 1v{k Ann,
Cony., 1963).

“7-2. Line or lines exbibited hy, for, or through a NAWCAS member in a permanent
office or chowroom outside of his affiliate’s market location during that affilinte's
organized NAWCAS market in the same mectropolitan area, may nct be exhibited a2t any
other NAWCAS afliliated market, except:

a) During market showings when space is not and cannot be made available fo the
NAWCAS member at bis afiiliate’s market location.

b) The By-Laws, Constitution, Rules or Regulaitons of the affiliate to which the
member belongs specifically, permits the member to exhibit in such permanent show
space, or the member has historically exhibited in such permanent show place during
the condnet of that affliate’s markets or such affiliate has consented thereto.
And upon complaint from any aflilinte such member or members, or afliliate wio
to comply, may he subject to disciplinary action in accordance with Article IV, Se
of the By-Laws of XAWCAS.

Provided that when two or more NAWCAS ﬂilhte exhibit at the same time in the

this rule shall. not affect those NAWCAS ates \\hich opmate 1n permans
reoms. In the event of a confifet and the shows cannot agree among themselves, then,
the matter shall be referred to NAWCAS for arbitration under the provisions of Rule
i4 of the Rules and Regalations of NATWCAS. (10th Ann. Conv., 1963).”
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3. Nature of Trade Shows

As we have seen from the description of trade shows “Nature of
Trade and Commerce,” C. 4., supra, they assist the salesmen mem-
bers in obtaining commissions, they assist the manufacturers in ob-
taining orders for merchandise, and they assist the retailers who
attend them in finding competitive goods assembled at a single
point for their convenience.

Thus they have a clear commercial purpose and are anything but
cleemosynary institutions.

Concededly, the orders taken at such shows are transmitted in
interstate commerce and the goods ordered, after manufacture, are’
also shipped in interstate commerce (Prehearing Order No. 1).

These shows are in commercial competition with shows set up by
manufacturers and with shows set up by competing groups, such as
saravans, about which we shall have more to say later in this deci-
sion. They are used as an instrumentality of the sale of the manu-
facturer’s merchandise; and practices that interfere with that in-
strumentality, of necessity, interfere with the free flow of inter-
state commerce.

In putting on trade shows Exhibitors and the other trade show
affiliates, which it represents, are engaged .in an activity that is
wholly commercial (see “Jurisdiction,” D. 2. a., hereof). In aiding,
guiding or obstructing this activity NAWCAS and its members are
also engaged in a commercial operation (see “Jurisdiction,” D. 2.

b., hereof, and particularly “Jurisdiction,” D. 2. b(7)).
Eg * £ k *

N 4 %

From all of the foregoing we find that respondents are engaged
in commerce and that the matrix of their activity in connection
with trade shows is commercial in nature. We shall now consider
the factual proof relating to activity alleged to constitute unfair
acts and practices.

. Alleged Unfair Acts and Practices

The charge of unfair acts and practices is grounded on a com-
bination and conspiracy among respondents and others based on
agreements and understandings “to adopt, place in effect and carry
out, . . . a plan, scheme or policy, . . . to hinder, frustrate, restrain,
suppress and eliminate competition” in the sale and distribution of
women’s and children’s apparel in commerce, pursuant to which the
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10 various acts alleged in the complaint were performed (see “Pre-
liminary Statement, » A. supra).®®

The formal, ormmmtlon'ﬂ documents of NAWCAS and of its
affiliates received in evidence have established that there was a
combination by formal agreement among the individual members
and the affiliated organizations of NAWCAS for the very broad
purposes heretofore descrlbed (see “Respondents,” A., and “Juris-
diction,” D. 2. b., hereof) and, that NAWCAS established rules
and regulations bmdln(r on all of its members (CXs 170-179). Bx-
hibitors was one of the founding members of NAWCAS (CXs 2,
3) and its bylaws required all of its members to be members of
NAWCAS (CX 634). Exhibitors and all the members of the class
Exhibitors represented passed various resolutions and took various
actions to change bylaws conformable to NAWCAS’ recommenda-
tions (see Appendix A [p. 1078 herein]). In addition all new mem-
bers signed application forms for membership in Exhibitors and,
at the same time, for NAWCAS. The NAWCAS application form
expressly states that the applicant agrees “to abide by the rules
and regulations governing this mqqocntlon” (CX 1424-C). Thus
there was formal agreement by affiliates and by individual members
to abide by the NAWCAS rules and regulations.

The evidence showed that respondents not only had the formal
arrangements that they carried out but that they also had less
than formal methods by which this combination of respondents and
others carried on its operation. For example, although the reinstated
“Failure to Affiliate” rule (heretofore discussed under “Jurisdiction,”
D. 2. b.(7), hereof) was not to be operative until approved by counsel,
the delegates to the 1962 convention knew about and carried back to
the affiliates they represented, a report of the necessity for this rule,
which had been explained to the board of governors. Then, the affili-
ates enforced the rule locally. Similarly, the board of governors tabled
the Carolina Resolution (CX 46-F) that was directed toward the
Aileen Sales Corp. (Aileen), although worded generally to bar from
the shows the manufacturers who discharged commission salesmen
and hired salaried salesmen to replace them. Yet, respondent Mantler

20 We note in their proposed findings that complaint counsel makes reference to a
conspiracy to monopolize and to attempt to monopolize (CPF 71). In light of the
language of the complaint we feel it unnecessary to differentiate between such a con-
spiracy and a conspiracy to restrain trade because to monopolize is of necessity to
restrain trade.
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members (Tr. 5181). Respondents’ counsel had some reservation
about the rule and practice that fixes the dates of shows in con-
tiguous areas. He thought such a rule was reasonable and therefore
not illegal (Tr. 5181-82).

Leaving the combination question we now consider the particular
acts charged, which in passing we note also corroborate the existence
of the combination and conspiracy. Initially, we consider the activ-
ities admitted by respondents but claimed in their answer to have
been abandoned or discontinued.

1. Practices Admitied but Allegedly Abandoned

Respondent NAWCAS in its answer admitted (and the other
respondents agreed that it had carried out the alleged policies (Pre-
hearing Order No. 1, as amended)) that it had circulated lists of
“uncooperative” manufacturers who were prevented from using trade
shows to promote or sell their merchandise.?* But NAWCAS denied
that such lists had been made or that manufacturers had been pre-
vented from using show facilities for approximately two years last
past.

The proof established that the circulation of lists of uncoopera-
tive manufacturers was a function of the NAWCAS General Coun-
sel’s office. It was contemplated that such circulation should take
place only after the manufacturer “continually ignores the efforts
of NAWCAS counsel to work out a dispute” (CX 60; see also CX 59,
p- 8; RPF 173).

The evidence indicates that respondents had ceased formal circu-
lation of uncooperative manufacturers lists through articles in the
NAWCAS News by the latter part of 1961 (Tr. 2274). However,
NAWCAS continued to send names of uncooperative manufacturers
to affiliates until approximately 1963 (Tr. 2275). This was about the
time that the investigation by the Federal Trade Commission became
apparent to respondents (Tr. 2452-56). Moreover, it continued to
be the responsibility of NAWCAS’ counsel to recommend manu-
facturers for the uncooperative list as late of December 1964 (CX
178, p. [11]) and at the December 1965 annual convention, General
Counsel Earl Susman reported: “. . . five manufacturers who had
previously been considered uncooperative resolved the disputes and

% Paragraph Six, subparagraph 3, of the complaint reads as follows:

(8) They have adopted and have pursued a policy of printing and disseminating
to members, by various means, the names of ‘“uncooperative’” manufacturers, who are
prevented from using the market facilities of any affiliate for the purpose of promoting
or selling their women's and children’s apparel or accessories.
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paid substantial amounts to the salesmen who had filed complaints
against them.” (CX 179, p. [9]; CPF pp. 171-76).

NAWCAS in its published rules and regulations has continued to
retain a clause on nncooperative manufacturers (CX 9-A; RX 2-A;
PF p. 172) and has continued to seek to obtain settlements from
manufacturers by writing letters that bear a close resemblance to
those used prior to the alleged discontinuance of the “uncooperative”
lists (CPF p. 111). In any event, both General Counsel Susman in
1963 (CX 48-C) and President Don MacLellan in December 1964
urged that NAWCAS should continue to operate as before until
stopped by the Federal Trade Commission (Tr. 1354-56). Further-
more, respondent Mantler made it clear that he intended to recom-
mend reinstatement of the uncooperative manufacturers lists, or
similar procedure, if the NLRB or the Federal Trade Commission
held NAWCAS to be a labor union (Tr. 3365-67).

Thus, this uncooperative manufacturers procedure, which was
formally adopted and which was ratified by the affiliates and was
carried out by them, illustrates very clearly the working of the
combination.

Let us consider the rules (we use here the December 1962 rules
found in CX 176 as the last published rules before the Federal Trade
Commission investigation became known to respondents (Tr. 2452-
56)). A rule, numbered 1, under the heading “Arbitration” (CX 176,
p. [g]) provides that an association “may” take steps to prohibit
the lines of “manufacturers who are uncooperative . . . from showing
or exhibiting . . . until . . . NAWCAS advises . . . that said manu-
facturers have cooperated.” #* Another rule, numbered 4, under the
same heading 32 required all affiliates to cooperate with NAWCAS
and its general counsel “in disciplining, suspending or expelling its
members or their lines barred as the case may be,” npon the request
of NAWCAS or its general counsel “in accordance with the pro-

31 The full text of the rule is as follows:

1. That the Assoclation, upon being advised by NAWCAS of
Manufacturers who are uncooperative in matters involving differences between salesmen
and manufacturers may take steps to prohibit the line or lines of said manufacturers
from showing or exhibiting with members of the Association until
such time as NAWCAS advises this Association that sald manufacturers have cooperated,
(12th Ann. Conv., 1956) (Also known as “California Resolution”).

32 The full text of the rule is as follows:

4. All afiliates shall cooperate with NAWCAS and its general counsel in disciplining,
suspending or expelling its members or their lines barred, as the case may be, upon
request of NAWCAS or its gneral counsi in accordance with the procedure heretofore
adopted and known as Uncooperative Manufacturers' List and Southwest Resolution,
(4, 15th Ann. Conrv., 1959).

467-207—73———67
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cedu rD heretofore adopted and known as Uncooperative hManufac-
turers’ List and Southwest Resolution.” * (CX 176, p. [h].)

-
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There is ample evidence that without such contracts manufacturers
could not have their lines of merchandise exhibited at shows except
with NAWCAS’ permission (CXs 668-69, 673-A-B, 1142-78; Tr.
759-69; Tr. 1546-48; CXs 1498; Tr. 1805-08; CX 1112). Each con-
tract was approved by NAWCAS’ counsel on a NAWCAS “Certifi-
cate” that was then sent to the salesman with copies to all affiliates
concerned (CXs 1427-31; Tr. 972-73; CXs 1142-78).

A number of affiliates whose formal documents were received in
evidence also adopted the contract requirement as part of their or-
ganizational documents (see Appendix A).

Accordingly, we find that the combination required that any new
members and also any member acquiring a new line must each enter
into a written contract with his manufacturer in a form acceptable
to NAWCAS as a prerequisite to the manufacturer’s line being ex-
hibited at NAWCA.S afiiliates’ shows.*®

‘We now consider the allegation regarding restricting membership.

b. Restrictions on Ajfiliate Members.

Respondents admit that a member who has been expelled from one
NAWCAS affiliate is restricted or prevented from joining another
'NAWCAS affiliate until the cause of the expulsion is removed or
two years have passed from date of suspension or the cause of ex-
pulsion is waived by the expelling affiliate (C; A). However, re-
spondents deny any policy of preventing or restricting individual
members from withdrawing from one affiliate for the purpose of
joining another.” A basis for this allegation is also found in the
rules and regulations of NAWCAS which appeared in the 1962
convention program booklet.**

shall be a basic requirement of each contract for compliance with Resolution Neo. 3, and
that each of said items shall be listed in the contract and where sald listed item is not
applicable, notation shall be made in said contract that this item is not pertinent to the
situation. For example, if a member is not to receive a drawing against commission,
it should be so stated in the contract. It is the purpose and intent of this resolution
that each of these basic items be listed or the omission of same be noted (8, 17th Ann.
Conv., 1961). (CX 176, p. [h].)

36 As we noted earlier in this initial decision, NAWCAS adopted a rule but did mnot
enforce it to require all members to have contracts by January 1, 1967.

37 The allegation concerned—subparagraph (5) of Paragraph Six of the complaint—
reads:

(5) They have adopted and pursued a policy of restricting and preventing individual
members from withdrawing from one affiliate for the purpose of joining another affiliate.
Similarly, members who have been expelled from any NAWCAS affiliate are restricted
or prevented from joining another.

38 Under the heading “Affiliate Relations” the text of the rules and regulations reads
in part:

1. No affiliate shall accept for membership a person who has been a member of an-
cther afiiliate in the same city within twelve months of the time he withdraws from
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In addition to the formal rules on the subject, on several occasions
NAWCAS appointed committees that undertook to resolve disputes
among affiliates (CXs 176, p. [8], 45-B, 50-S, 40-D-F), sometimes
one affiliate would charge that it was “raided” by another affiliate
(CXs 681-82; see CXs 647-B, 676-77, 175, p. [10]). This practice
of attempting to resolve such disputes was crystalized into a rule
at the 1960 convention.*

c. Limitation of Number of Lines.

Respondent Exhibitors admits that it restricts the number of lines
a salesman may exhibit (C; A.).** And, a number of other affiliates
"have similar restrictions (see Appendix A). This type of provision
is authorized by implication in rule numbered 3 under the heading
“Arbitration,” the last paragraph of which provides: '

Tt is understood that nothing herein contained shall limit nor affect the rights
of a trade show affilinted with NAWCAS to discipline its own members for

membership provided that this regulation shall be inapplicable if such member had a
legitimate business reason for his withdrawal or if such other affiliate or affilintes in
the same city shall cxecute, a waiver in writing as to any applicant. (2, 15th Ann.
Conv., 1959) (Superseded by : 4, 16th Ann. Conv., 1960).

& F EO ke #* * *

3. RESOLVED, that no affiliate group shall accept for membership a person who has
been @ member of another affilinte group in the same city within twelve (12) months
of the time he withdraws from membership. This regulation shall be subject to negotia-
tions between the affilintes involved, provided, that this regulation shall be inapplicable
if the applicant shall obtain a written waiver from the afiiliate group from which he is
withdrawing. (4, 16th Ann. Conv., 1960). (CX 176, p. [gl.) And, under the beading
“Membership,” starting with rule numbered 3, the rules read:

2. No member of a NAWCAS affiliate who has been expelled or barred from any
NAWCAS afliliate shall be allowed admission into another NAWCAS affiliate until a
period of at least two years has passed, or upon his prior reinstatement, and all facts
pertaining to his dismissal have been submitted to the membership of said affiliate, or
upon waiver from the group from which he was expelled. (6, 15th Ann. Conv., 1959.)

4. No affiliate shall aceept a new membher into their organization who has an outstand-
ing obligation to NAWCAS, its subsidiaries or another NAWCAS affiliate, and each
affiliate should incorporate into its membership application a statement to that effect.
(7, 15th Ann. Conv., 1959.) (CX 176, p. [bh].)

3 Under the heading “Afliilate Relations” the full text of this rule reads:

4. RESOLVED, that when any controversy or dispute between two shows in the
same region can not be resolved between themselves, it shall be referred to the Regional
Vice President, unless said Regional Vice President is a member of one of the affiliate
groups involved in said controversy or dispute, in which case the matter will be referred
to the First Assistant Vice Prsident. If the Regional Vice President or the First Assistant
Regional Vice President is unable to resolve the matter, the controversy or dispute
shall be submitted to arbitration by the Executive Advisory Council at the said Executive
Advisory Council's next regularly scheduled meeting, the decision of the Ixecutive
Advisory Council to be final—provided that this regulation will not be applicable to
matters of a strictly internal nature (5, 16th Ann. Conv., 1960). (CX 176, p. [g].)

40 Subparagraph (9) of Paragraph Six of the complaint reads as follows:

(9) They have adopted and pursued a policy of restricting or limiting the number of
lines of merchanidse that sny associate member may exhibit.
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-iolation of its particular rales and regulations. (8, 15th Ann. Conv., 195%).
(CX 176, p. [h].)

Ve now consider the procf concerning practices that respondents
denied in their Answer.

. Practices Denied

Respondents in their answer q]wcmcahv denied six cf the ten alle-
gations of the omp]mnt paragraph six, deseribing specific acts and
practices. Several of these allegations are general statements that
include’ spocihc practices already admitted. The practices denied can
conveniently be grouped under three headings: “Restrictions on
Manufacturers,” “Restrictions on Affiliates,” and “Restrictions on
Individual Members.” We now deal with these seriatim.

a. Restrictions on Manufacturers.

As we have already seen (“Alleged Unfair Acts and Practices)
I8 1. and E. 2. a,, hereof), respondents admit that they adopted the
practices of listing manufacturers as uncooperative and of barring
them from.shows and that they required a written contract, equiva-
lent to the NAWCAS Standard Contract, to be executed in qumﬁ (d
cages as & p*‘orcqmcun to the exhibition of a manufacturer’s line at
an affiliate’s trade show. These practices and the contract reanire-
ment, aithough in terms they are imposed on the NAWCAS afiliate
and the NAWCAS individual members, actually pinch the manu-
factm'er This was demonstrated by the earnest manner in which

ven the largest manufacturers sought to comply with the econtract
1-eqmmm nts and nognﬁiﬁtcd “courtesy showing” rights in the mean-
time (Tr. 759-88, 801-36, 3406; sce also CXs 1253-1810; Tr. 4915 ).

Since respondents’ A(hwiv, however, was not limited to the ad-
mitted methods, the broader allegations in the complaint sere
ustified.**

Perhaps the most important of the acts covered by these broad
allegations (and the furthest removed from legitimate labor union

4 Subparagraphs 1 and 2 of Paragraph Six of the complaint relating to manufacturer
c¢harge the following: .

(1) They have adopled and have pursued a policy of refusing and threatening o refuse
to promote or display or offer {o sell, distribute or sell women’s and children’s anparel
or accessories of any manufacturer who does not comply with terms and conditions
established by respondents concerning the relationship between members and manu-
facturers, e r], the “Southwest Resolution” adopted at the 1957 Annual Convention.

(2) They have adopted, pursned and carvied ont a policy of inducing and ¢
manufs Lctmc—ls of women's and children’s apparel or accessories to comply with terms and
conditions established by respondents. :

w
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practice * were those allegations that comprehend the interest
NAWCAS and several affiliates exhibited in preventing one manu-
facturer from copying another manufacturer’s designs (see descrip-
tion of the Parfait Originals incident under “Alleged Unfair Acts
and Practices,” I. hercof (Tr. 3520-25; CPF pp. 99-100; RXs 247,
245 ; OX 996-A)). Prohibition of design piracy was to be enforced
at the affiliate level by requiring manufacturers’ officials, who might
visit the shows with their salesmen, to stay in the sales beoths, as
were salesmen, by a seemingly innocuous no-buttonholing rule ap-
parently designed to prevent salesmen from preempting customers’
attention. In applying that rule in this fashion, the combination
could effectively prevent design piracy. Through its use, an offending
manufacturer could be removed from the show (see Tr. 3524) and the
salesman expelled from the affiliate if he tried to circumvent the
raling (Tr. 3523; CX 996-A).

Another practice already discussed (“Jurisdiction,” D. 1. b. (7)
hereot) was that of requiring manufacturers to close their sales-
rooms, except the one in their principal office, when a trade show
was being conducted by a NAWCAS affiliate in the city in which
the manufacturer’s salesroom was located. As we have seen this
Decame crystalized as a clause in the NAWCAS Standard Con-
tract.® Hence, even though it appears as a restriction on the sales-
man, it was enforced hy withdrawing the manufacturer’s line from
the trade show if he failed to sign the contract and by imposing a
fine on the salesman whether or not he had the power to comply
with the showrcom-closing rule (Tr. 1538-59, 1625-26; CXs 1091-
1100; Tr. 1627, 1768-85; (Xs 1500-01; Tr. 1883-91; CXs 1508,
1083-84, 1088, 1509).

NAWCAS and its affiliates with the aid of certain of the more
vecently ereeted “merchandise marts” ** obtained a further hold on
manufacturers and on salesmen through the execution of master
leases (between the affiliate trade show and the mart) that bound
the mart to require other tenants, who desired to lease space in the
mart building to operate in accordance with the wishes of the afiliate
Lolding the master lease (Ir. $93-96; CXs TOT-A-IT, T46-A-I,

42 Respondents’ counsel on final argument made no attempt to justify NAWCAS action
in this regard (Tr. 5210-12).

12 CX 618-A, par. 2a.

4+ A merchandise mart is a multistoried building specially designed for conventions, -
trade shows, and similar operations. Tt Las a number of salesrooms rented by salesmen
or manufacturers and a ijarge open space capable of division into groups. It forms an
ideal location for a trade show and there are a large number of such marts in existence
or contemplated in cities throvghout the United States (r. 1227, 1012-13, 1578, 1020;
CX 57-A; CPF p. 70).
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1053-A-B; Tr. 1018-87; CXs 713-45, 1438-C-D, 1480-83; Tr.
1154-40, CXs 750-63; Tr. 1141-66). These arrangements channel the
sale of the manufacturer’s line through the affiliate trade show.

That NAWCAS intended the master lease to be used to chanmnel
the distribution of merchandise through trade shows is demonstrated
by the NAWCAS rule *° providing that a NAWCAS member who
resigns from an affiliate will be disciplined if he thereafter shows in -
a building where the affiliate has a show but no master lease. The
theory is: if the affiliate had a proper master lease, as Mantler and
others recommended,* then it would effectively channel the manu-
facturers’ merchandise through the affiliates’ shows. But, when there
was no such lease, the salesman was to be disciplined if he maintained
a showroom in that building.*”

The impact of these rules on manufacturers is demonstrated by
the fact that a California mart association which witness Daniel
Saxon, an advertising executive, operated, and which included man-
ufacturers and salesmen, rapidly fell to pieces because its members
feared reprisals by PCT, the NAWCAS affiliate in the area (Tr.
1650-1763; CXs 1070-71, 1073, 1076, 1078-A ; Tr. 1666-81).

The Aileen case, heretofore discussed (“Alleged Unfair Acts and
Practices,” E. hereof) is another example of the coercion exercised
on manufacturers through the combination’s action against salesmen
representing such manufacturers.

In light of the foregoing examples and the evidence in this case
as a whole, we find that respondents have adopted and pursued a
policy of threatening to refuse to display a manufacturer’s merchan-
dise and have otherwise induced and have coerced manufacturers
ta comply with the terms and conditions established or suggested by
respondents. :

4 Under the heading “Permanent Show Space,” the text of the rule reads:

" 1. That any member who resigns from an affiliate which does not have a master lease
contro! and who maintains permanent space in the same building in which said affiliate
ig exhibiting will, upon complaint from said affiliate, be subject to disciplinary action in
accordance with Article 1V, Scctions 7 and 7a of the By-Laws of NAWCAS. (4, 17th
Ann. Conv., 1961.)

2. Line or lines exhibited by a NAWCAS member in a permanent year around show
or place during any organized NAWCAS market in the same metropolitan area, may not
be exhibited at other NAWCAS markets ; unless :

a) The afliliate has refused to permit exhibitor of «aid line or lines in its markets.

b) This regulation shall not apply to NAWCAS affiliates with master lease control of
permanent year around showrooms or places, or permanent showrooms or places approved
by the local NAWCAS afiilintes and further provided that non-afiliated groups organized
in such permanent year around show places shall not be eligible for admission to
NAWCAS. (5, 17th Ann. Conv., 1961.) (CX 176, pp. [h] [i].)

18 See CXs 832-C-D, 57-B-C, 863-B.

47 CX 176, pp. [h] and {i], quoted next to last preceding footnote.
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‘We now consider restrictions placed on affiliates.

b. Restrictions on Affiliates

As we have already seen, the uncooperative manufacturer rule was
specifically applicable to the affiliates and was to be enforced by them
through their excluding the exhibition of such uncooperative manu-
facturers’ lines at the affiliates’ shows. The affiliates were thus re-
stricted as to the lines that could be exhibited at their shows by a
NAWCAS policy determination of which manufacturers were un-
cooperative (see “Alleged Unfair Acts and Practices,” E. 1. hereof).

Similarly, NAWCAS’ rules requiring written contracts on the
NAWCAS standard form, or its equivalent, restricted the affiliates
in the same way. The affiliates were required to prevent the exhibition
of the merchandise of any manufacturer who had failed to sign a
contract whenever one was required or who had signed a contract
that NAWCAS disapproved (see “Alleged Unfair Acts and Prac-
tices,” E. 2. a. hereof). '

In like manner, the informal operations of the combination had as
their sanctions actual barring of manufacturers salesmen from the
affiliates’ shows or threatening that such results might be expected
(e.g., Rosen in 1965 felt that he would be excluded from the San
Francisco show if he did not acquiesce in Mantler’s request that he
continue to exhibit with PCT in Los Angeles (CX 158-B; compare
Tr. 3339-50) ). So we infer that the affiliates were bound to back up
NAWCAS in appropriate circumstances. This was a restriction on
them no matter how willingly assumed.

In addition, and as specifically charged in the complaint*s and
denied in the answer, respondents since the 1959 convention have
required affiliates by rules to agree upon show dates where there
is more than one affiliate in the same geographical market and to
refrain from choosing a new show date rather than conforming to
“historical show dates.” #°

These rules were clarified in the 1961 convention by adding a

48 Subparagraph (6) of Paragraph Six of the complaint reads:

(6) "They have adopted and pursued 2 policy of requiring aflilinte (where more than
one affiliate exists in the same geographical market) to agree upon trade show dates,
so0 that they do not compete with each other.

4 Under the heading ‘‘Affiliate Relations,” the text of rule numbered 2 reads:

2. No affiliate (in a city where move than one affiliate in the same “field” exhibits)
shall choose a NEW show date which does not conform to the historical show dates
prevailing In that particular ecity. In the event new dates are proposed, these affiliates
shall meet together and decide amicably. (8, 15th Aun. Conv., 1959) (Clarified by: 7,
17th Ann. Conv,, 1961). (CX 176. p. [<].)
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definition of “historical show dates”*® and the practice of securing
agreement to these dates in the event of a dispute was specifically
placed in the hands of the regional vice presidents of the various
regions.” That this set of rules was placed in effect is apparent from
a report to the 1964 convention of NAWCAS by Mr. C. C. Jameson,
the regional vice president of the Pacific Northwest, (CX 51-C)
who stated “that all problems involving conflicting shows had been
resolved . . . .7 (id.) ‘

Rowland Glenn, president of Exhibitors, described a tri-regional
conference in the Midwest (Tr. 974-76). In that area there are three
mnajor markets, each in a different region, all served by the same
salesmen. One is in Minneapolis, one in Detroit, and the third in
Chicago. These affiliates get together to fix non-conflicting show dates
so that one salesman can participate in all the shows (Tr. 975-76).
William . Miller, the president of NAWCAS, described how show
dates were worked out by representatives from affiliates in the South-
ern States (Tr. 1265-67). A schedule of show dates for NAWCAS
afliliates from 1962 to 1966 demonstrates that non-conflicting dates
were the rule rather than the exception (CX 1388-A-L). Respondent
Miller explained that this was to prevent hardship on members who
might want to attend more than one show (Tr. 1265-67).

A variation of this arrangement exists in Chicago. There Midwest
TFashion Exhibitors and respondent Txhibitors put on their shows at
the same time but have a mutually satisfactory arrangement not to
permit the same lines to be exhibited in both shows (CXs 646-B,
649). ’ ‘

We find that NAWCAS requires the afliliates to agree on non-con-
flicting show dates and that in practice the affiliates do so. In the
cose of Chicago where both NAWCAS affiliates show at the same
time in different hotels, there appears to be an amicable arrangement
that prevents lines from being shown in both places (CXs 648-A,
647-B).

We pass now to the charges concerning restrictions on individual
members.

c. Restrictions on Individual B embers

Just as we have seen, under the preceding findings, that NAWCAS’
restrictions on uncooperative manufacturers and its requirements

“Under the heading “Affiliate Relations,” the text of rule numbered 6 reads:

6. “Historical show dates” as set forth in Rule No. § adonted at the Fifteenth Annual
NAWCAS Convention be interpreted to include “both opeuning and closing dates of the
respect VU AT, ATt Avn. Coarv,, 1961.) (CX 176, p. [g1.)

-tive dates
% See rule numbered 4, quoted In footnote 8%, supra.
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for written contracts constitute restrictions on the afliliates, so too
such rules constitute restrictions on the individual members. The
individual members, indeed, bear the brunt because their livelihood
is dependent, in part, upon their ability to show the lines of the
manufacturers they represent at trade shows. Hence, the individual
members are clearly prevented from exhibiting in the shows in cases
where the uncooperative manufacturers list or the contract rules
are enforced. This accords with one of the allegations in the com-
piaing.® ’

In addition to the general allegation, which has been established
by the proof heretofore discussed, under the headings “Restrictions
on Manufacturers,” and “Restrictions on Affiliates,” there are two
more specialized allegations in the complaint relating to the pre-
vention of competition among salesmen members of NAWCAS and
to the adoption of restrictive qualifications for membership.®® Al-
though expressly denied by the answer, both allegations are amply
supported by the proof. We deal with them now.

Respondents clearly and continuocusly sought to prevent one sales-
man from seeking to represent a line that was represented by another
salesman. This practice was euphemistically described as “line
piracy,” and we have discussed some of the proof concerning it under
“Jurisdiction,” D. 2. b. (¥) hereof. At one point in time during
1964 NAWCAS incorporated the rule against line piracy as number
11 in its Code of Hthics that are expressly binding on all members
(OX 49-). Rule number 11 lasted only a vear (CX 52-K). But,
NAWOAS continued a crusade against line piracy in the NAWCAS
News (CPF ppn. 83-84; CXs 122-B, 140-A). A number of affiliates
adopted rules against line piracy (CXs 922-R, 923-V-W, 635-B,
925-T., 926-N, 927-F, 9281, 929-G, T69-Z~1-2, 943-N) and punished
line pirates through their grievance and other procedures (CXs
6r8-AL 838-C, 842-B, 846-A, S64-A, $49-A-B, 850-A, 852-A, §58-B,
966-C-1, 877-B, 905-B, 997-B and D, 998-D).

Respondent Mantler at the formal hearings, in this proceeding,

o Subnaragraph (8) of Parvagrapl Ten of the complaint alleges :

(S) They have adopted and have pursued a policy of limiting, restricting or preventing
cise of the right of members to exhibit merchandise at any show or market
ime and at any place they so desire.

graphs (7) and (10) of Paragraph Ten of the complaint allege:

v have adopted, pursued and are earvving out a policy of restrieting and
any member from contacting, either directly or indirectly, the manufacturer
ted by any other member of respondent Exhibltors in an effort to acquire the
lire of merchandise of that member without the consent of that member. '

1oy have adopted and pursued a policy of refusing to accept for admission as
z persons otherwise eligible and qualified for membership therein.

the ox
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testified that he intended to reinstate the rule against line piracy if
NAWCAS was held to be a labor organization (Tr. 8365-67). More-
over, by its rule requiring affiliates to clear manufacturers with its
national office before permitting them a courtesy show, NAWCAS
maintains machinery through which it can determine whether line
piracy is being committed and can prevent a manufacturer that
switches its salesman, and as a consequence its newly hired salesman,
from obtaining a courtesy show.**

Turning now to the charge about restrictive qualifications for
membership, we find that this charge is established in part through
the proof concerning the activities of afliliates in restricting mem-
bership and in part through the proof concerning the NAWCAS
rules regarding membership. We have already discussed some of
the proof concerning these restrictions under “Jurisdiction,” D. 2. a.
(1) and (2), and D. 2. b. (7) hereof; and under “Restriction on

-

Manufacturers,” E. 3. a.%°

Restrictions by NAWCAS on persons who are eligible for afiliate
membership were adopted at the 15th annual convention in 1959 and
were still in force at the 1965 convention.”® We note from these
restrictions that 1) no manufacturer can be admitted even though
he himself acts as a traveling salesman, 2) affiliates cannot accept
members unless they first become NAWCAS members, 3) a sales-
man who has been expelled from one NAWCAS affiliate cannot
become a member of another NAWCAS affiliate, with certain im-

5 Under the heading ‘“‘Courtesy Shows,” the text of the rule in the 1962 program
book reads :

5-1. That aflillates of NAWCAS that grant courtesy showings, do not grant courtesy
showings without first clearing the manufacturer involved through the Association’s
national offices. (3, 17th Ann Conv., 1961). (CX 176, p. [h].)

% I7.9., a salesman condoning design piracy, a salesman whose manufacturer refused to
close its salesrooms, a salesman who resigns from an afillate—all were placed under
restrictions.

5 Under the heading ‘‘6-Membership,” the text of rules numbered 1, 2, 3, and 4 in the
1065 NAWCAS book read :

6-1. Hereafter, no NAWCAS affiliate shall accept a manufacturer as a member or
associate member. (1, 15th Ann. Conv., 1959.)

6-2. No new members shall be taken into an affillate of NAWCAS until such time as
they have become members of the national association or have included their NAWCAS
dues checks to the affiliate for membership. (5, 15th Ann. Conv., 1959.)

6—3. No member of a NAWCAS affiliate who has been exspelled or barred from any
NAWCAS affilinte shall be allowed admission into another NAWCAS affillate untll a
period of at least two years has passed, or upon bis prior reinstatement, and all facts
pertaining to his dismissal have been submitted to the membership of said affiliate, or
upon waiver from the group from which he was expelled. (6, 15th Ann. Conv., 1959.)

6—4. No affiliate shall accept a new member into their organization who has an out-
standing obligation to NAWCAS, its subsidlarles or to another NAWCAS affiliate, and
each afiiliate should incorporate Into its membership application a statement to that
effect. (7, 15th Ann. (Jonv., 1959,) (CX 179, p. [i1.)
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material exceptions, and 4) a salesman who has obligations to
NAWCAS or to any affiliate cannot be accepted by any other
afliliate.

Afliliates also restrict their membership in various ways. An asso-
ciate member of Txhibitors, for example, is limited to selling only
those lines sold by the full member with whom he is associated
(CX 634, Art.II, Sec. 2). Other affiliates have similar restrictions
(see Appendix A [p. 1078 herein]). The admission of members in
some cases took on aspects that are reminiscent of “prep school”
fraternities. WCSA, for example, barred a prospective member be-
cause of his brother’s unethical activity (CX 957-C); another pro-
spective member was barred because he was regarded as a trouble-
maker (CX 845-A). The class of salesman members who gained
seniority because of their participation as members of San Francisco
Fashion Industries (a small manufacturers group that had a special
arrangement for participating with WCSA (see Tr. 3918, 3988,
4042)) were given half the number of seniority points as regular
applicant members (CXs 973-B, 974-C).

Similarly, in the handling of grievances, the rules seem to have
been administered by the combination on an arbitrary and unreason-
able basis. One salesman witness, for example, was disciplined be-
cause a creditor’s committee refused to close the showroom of the
manufacturer he represented (Tr. 1625-27; CXs 1091-1100). He was
later expelled (Tr. 1627).

Another witness was fined because the manufacturer he represented
kept a salesroom open over which the salesman had no control. He
was harrassed (Tr. 1770, 1778, 1780; CXs 1500-01) and finally ex-
pelled (Tr. 1780-85; CXs 1504-06). Some of the action was appar-
ently quite contrary to the bylaw provisions of the affiliate involved
(Tr. 1794).

Gerald Striker, the Aileen western regional manager was refused
permission to display on the ground of alleged irregularities in his
contract (CX 1112; Tr. 1857-59) although in reality he was refused
because of the affiliate’s approval of the Carolina Resolution (Tr.
1811-13). He later was dropped for inactivity because he had not
participated in the requisite number of shows even though he had
tried to participate. (Tr. 1816-19; CXs 1106, 1107, 1111, 1113).

A fourth witness described how his salesman, because the company
]nd kept its salesroom open while the salesman’s affiliate organiza-
tion had its showing, was fined even though the salesman had no
control over the compa‘ny’s acts (Tr. 1883, 1884, 1905-09; CXs
1083-88, 1508-09).
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Many affiliates have restrictions based on a minimum period of
time that a salesman must have traveled a particular territory before
being admitted to membership (see Appendix A [p. 1078 herein]).
Thus this rule prevented & new salesman from coming into a terri-
tory. It also required a manufacturer to hire a salesman from the
association that was putting on the local trade show as a condition
to showing the manufacturer’s line at that show. NAWCAS did
attempt to ameliorate the lot of the salesman member in good stand-
ing who was transferred from the territory of one affiliate to the
territoi‘y of another, but only to a limited extent.®” The local show
regulations, the availability of space, and the number of other NAW-
CAS salesmen awaiting election had to be considered. (id.) So,
clearly, NAWCAS was aware of the affiliates’ restrictions and NAW-
CAS continued them in effect.

In addition, by its “Failure to Affiliate” rule (discussed under
“Jurisdiction,” . 2. b. (7) herect) NAWCAS forced any members
who exhibited in any metropolitan area during an affiliate’s trade
show to affiliate with that local NAWCAS affiliate at the time of
the trade show (seec CX 176, p. [h]). :

Clearly, NAWCAS and its affiliates brooked no competition from
smaller groups of members who formed into caravans, er from un-
affiliated promotional groups or merchandise marts (see CX 144-4).
Salesmen were thus prevented from using these shows to display their
manufacturers’ merchandise. Opposition to caravans, which are small
groups of salesmen advertising and exhibiting merchandise as a
group in intermediate aveas (Tr. 570, 3951, 514, 521), was fully dis-
cussed at NAWCAS conventions by NAWCAS committees (CXs
42-C, 43-1.) and presumably caused the adoption of the “Failure
to Afliliate” rule which was passed at the 1961 convention (CXs
44-C-D). But, discussion of caravans continued thereafter (CXs
49-11, 28-F). Iixhibitors and PCT had express rules against caravans
(CXs 655-0, 646-1, 765-1) and NAWCAS publicized these restric-
tions on caravans (CX 102-C) and indicated its opposition to them

" Under the heading “Afilinte Relations,” the text of the rule in the NAWCAS

am beok for the 1962 convention provides :

5. RESOLVID, that a member of NAWCAS afiliate group who has been in good
standing with his organization for a period of not less than one year and whose territory
has heen changed either by his firm or because of a change in employment shall he eligihle
for wmembership In the NAWCAS affiliate group operating in the territory to which he
Bag been assigned. Provided that such member himself is a member in good standing
of NAWCAS and eligible for membership in such NAWCAS afiiliate group, and, further
subject to the local show regulations and availability of space, and provided Turther
that such trensferee shall not receive preference over local NAWCAS salesmean who are
awaiting membership acceptance. (6, 16th Ann. Conv., 1960.) (CX 176, p. [g].)

pro
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(CXs 845-1, 144-A). The affiliates often prohibited them (see Ap-
pendix A). A specific example of action by Exhibitors’ president
(well after the Commission’s notice of intention to commence this
proceeding) in attempting to curtail the effectiveness of a caravan
operating in Illinois was described by the witness William Sally
(Tr. B73-T75, 577-78). There was no effective contradiction to his
testimony by Exhibitors’ president who was also called as a witness
(Tr. 951-82).

We have described the WAWCAS activity of warning affiliates of
the danger to their trade shows inherent in merchandise mart opera-
tions, and the affiliates activity in securing the assistance of marts
through restrictive covenants in master leases negotiated with them.5
And, we have referred to the testimony of Daniel Saxon (Tr.
1651-1763) who described the manner in which a trade show group,
consisting of manufacturers and their salesmen that held room leases
in a merchandise mart, was rejected for NAWCAS membership and

- was stripped of members through the opposition of PCT.

From the foregoing we find that the respondents have combined
to prevent salesmen from exhibiting merchandise at any show or
market they desired and that the respondents have refused admission
to salesmen who were otherwise eligible and qualified.

Let us now consider how the individual respondents are implicated.

4. Implication of the Individual ]Sespond@ﬁts

Tlach of the individual respondents, Marshall J. Mantler, Robert
Leipzig and William H. Miller has individually participated in and
furthered the activities of the combination with full knowledge of
the character thereof (see CPF pp. 189-98).

Respondent Marshall J. Mantler, as we have already noted, was
the person who took the day-to-day action on behalf of MAWCAS.
He propoesed policies for adoption by the governing bedies of NAW-
CAS and by the affiliates. He traveled extensively and held con-
ferences with mannfacturers and affiliates and their officers to place
into effect the policies of the combination. He was privy to the de-
iberations of the governing bodies of NAVWCAS. He undertook
similar duties on behalf of Southeastern Travelers Exhibitors, Inc.
(“Respondents,” A. 4. hereof). In his capacity as editor of the
NAWOAS MNews, ho disseminated information regarding the opera-
tion of NAWCAS and its affiliates and strongly influenced the sales-
men members, the manufocturers, and the affiliated organizaticns
(Tr. 1465-66).

fom—

58 See under heading “Restrictions on Manufacturers,” E. 8. a. hereof.
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Respondent Robert Leipzig was president of NAWCAS in 1963,
and at the same time he was a part of the management of Smoler
Brothers, a dress manufacturer (Tr. 839, 933). The bar against man-
ufacturers acting as officers was specifically lifted so that he might
serve (Tr. 942). He is president emeritus of Women’s Apparel Club
of New Ingland (Tr. 907-08, 918-19; RPF 32) and was previously
its president and a delegate to NAWCAS. As delegate to NAWCAS
and later as its regional vice president he acted as liaison between
NAWCAS and the affiliates and reported to each what occurred at
meetings of the other (Tr. 851-53). Respondent Leipzig personally
participated in trade shows while a salesman in New York and New
England, and after he became president of NAWCAS he visited
trade shows.

Following his term as president of NAWCAS in 1964, he became
chairman of the Executive Advisory Council and remained a voting
member of the Council until 1967. Thus, he was familiar with the
detailed operation of the combination and took steps in furtherance
of it (see “Respondents,” A. 2. hereof).

Respondent William H. Miller has been a salesman for about
27 years and has been active in trade shows (Tr. 1236, 1254). In
addition, he was regional vice president for the Southeastern States
(Tr. 1232) ; and for the past 20 years, he attended every NAWCAS
convention. Thus, he has intimate knowledge of the working of the
convention.

When respondent Miller became president of NAWCAS, at the
time of Don MacLellan’s death in 1965 (Tr. 1229-30, RPTF 35), he
was aware of the statement of intent of the Federal Trade Commis-
sion to institute this proceeding, and he was aware of the expressed
intent of the former president and the NAWCAS general counsel
to continue operating as before until stopped by the Federal Trade
Commission. Since respondent Miller from 1964 until after he testi-
fied in this proceeding was the president of NAWCAS, he acted on
behalf of the combination with full knowledge of the alleged illegal-
ity of its operation (see “Respondents,” A. 3. hereof).

On the basis of the foregoing and of all the evidence in this pro-
ceeding we find that each of the individual respondents was person-
ally implicated in the combination and conspiracy charged.

We consider now the interest of the public in this proceeding.

5. Public Interest

It has been thie public policy of the United States since the passage
of the Sherman Act in 1890 to prevent unreasonable restraints of
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trade. And, this policy is further implemented by the passage of the
Federal Trade Commission Act in 1914 that seeks to prevent in-
cipient restraints while they are still in the initial stages of develop-
ment and amount merely to unfair acts and practices.

In this instance, as we have seen, the sales volume of trade shows
through NAWCAS members is somewhere between $3.5 and $4.5
billion. These sales are made directly through offers received at the
trade shows put on by NAWCAS affiliates; in addition, customer
interest is created through the exhibition of the lines of merchandise
and that interest undoubtedly is of assistance in securing orders
when salesmen call on individual customers after the trade shows.
So the amount involved is a very significant part of the commerce
of the United States.

In the operation of the “uncooperative manufacturers” lists there
is a complete stoppage of the channel of sales to such manufacturers
through the trade shows. This is clearly an unreasonable restraint
prohibited by the Sherman Act unless exempted from that act. Sim-
ilarly, if rate-of-commission competition between salesmen seeking
to represent a manufacturer is prevented through the adoption and
enforcement of the prohibitions against “line piracy,” then the price
of the service that the salesman renders is tampered with. This
restraint also is clearly unreasonable and a matter that is most diffi-
cult to justify on any theory. Justification of price fixing is particu-
larly difficult in those cases in which the salesmen involved represent
many lines or are, by the terms of the contracts with their manu-
facturers, clearly independent contractors.

Other restraints are ancillary to these restraints because they are,
in general, designed to confine offers for sales during market weeks
to the local trade shows or to strengthen the trade shows in other
ways. Hence, although particular practices or isolated rules might
seem reasonable or even promotive of competition, they are all in-
tegral parts of a plan designed to control this instrumentality of
selling apparel for the benefit of the salesmen involved. In addition,
we cannot say that salesmen, in general, with incomes ranging from
$7,000 to $80,000 (Tr. 4414)—despite Arthur Miller's tragic play
“Death of A Salesman” quoted so eloquently by counsel for respond-
ents (Tr. 5192-93)—are in a position of utter economic dependence.
Accordingly, unless there be adequate factual or legal justification, it
appears to the hearing examiner that the public interest compels
Commission action in this case.

We now pass to the facts urged to be in justification for respond-
ents’ joint action. '

467-207—T78-——638
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6. J ustification

In ]uStlﬁC‘l,thll of their ‘LCthlty respondents ** take the position
that NAWCAS is a labor union, that it has acted alone without
combining with nonlabor groups, and that, in addition, the acts in
which it has engaged are reasonable and not in violation of the
antitrust laws.

We find, as we have already stated, that NAWCAS is now 'v*tmfr
as a labor union insofar as it represents employees ®® and that sub-
sequent to the close of the testimony in this case it became affiliated
Wlth a recognized labor union.**

It is equally clear that over the years of its existence NAWCAS
has been concerned with its members’ grievances, and it has taken
action on grievances for its members and for manufacturers against
its members, primarily through its general counsel, but sometimes
initially through its affiliates’ oﬁicers and its elected representatives
or its executive director and his staff.

At first that action was conciliation (RPF 170), but after 1960
or thereabouts it became compulsory through the operation of the
California and the Southwest Resolutions about which we have
heretofore made findings (see “Alleged Unfair Acts and Practices,”
E. 2. and E. 3. hercof). v

This type of activity regarding grievances was, however, primarily
on behalf of persons who were nat shown to have been employees.
Although at the initial meeting of the group of associations that met
to form NAWCAS, there were some orcranlzatlons that included
resident salesmen (CX 2), these resident salesmen’s organizations
withdrew from NAWCAS before 1948 (Tr. 2590) and did not re- .
affiliate until after 1960 when their efforts to secure union assistance
failed (RPF 90). At that time, according to Marshall Mantler’s
letter to the Screen Actors Guild (RX 156), which we accept as a
record in preference to relying on his recollection or estimates,
NAWCAS was composed of independent contractors each repre-
senting several manufacturers.

A year later, Dr. David Schwartz, the NAWCAS assistant direc-
tor, in a study on salesmen described NAWCAS as “composed of
independent contractor salesmen,”—and functioning—“as a trade
association” (CX 1568, p. 22). We likewise credit this recorded
description in Dr. Schwartz’s study rather than his later recollections
particularly since a greater part of the associations affiliated with

s Respondents’ brief dated Fobruar.v’ 5, 1968, Index pp. 1 and if.
w0 Soe heading “Jurisdiction,” D. 2. b, (6) hereof.
o Sripulations dated Januvary 24, 1968, and March 11, 1968.
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NAWCAS at that time comprised traveling salesmen who had
gathered together primarily for the purpose of putting on trade
shows.®?

Similarly, action in connection with contracts was undertaken by
NAWCAS on behalf of independent contractors. Since at least June -
15, 1962, the NAWCAS Standard Contract (CXs 616-A-B, 618-
A-B) has contained a clause that the salesman may not carry other
nonconflicting lines without the full knowledge of the manufacturer.
Such a clause is pregnant with permission to the salesman to carry
the lines of other manufacturers with such full knowledge. And,
even according to the survey (RX 174-B) conducted by NAWCAS
after this proceeding was commenced, the vast majority of contracts
from 1963 to 1967 followed the form of the NAWCAS Standard
Contract and thus presumably contained an agreement that per-
mitted the salesman to act for other manufacturers.®® From the very
form of this contract, we may presume that they were entered into
by independent contractors and not by employees. In fact, it was not
until sometime in 1961 that a draft of a resident salesman’s contract
was even circulated to the resident salesmen (RPF 124) and not until
April 1962 that it was advertised to the trade (RPF 131). Then, as
we have seen. the effort to win approval of such a contract met with
practically no success (RPF 142; see “Jurisdiction,” D. hereof).

If we view the membership situation of NAWCAS as of 1960, it
seems entirely clear that it comprised predominately traveling sales-
men members who were independent contractors. This fact explains
the repeated references to NAWCAS as a trade association (CPF
pp. 226-30), because as of 1960 it could not properly be regarded
as anything else. Nor could Marshall Mantler very well have told
Dr. Schwartz in August 1959 that he was building a labor union
if he already had one (Tr. 4437). True there was at least one
NAWCAS regional member, Elliot Colby, who was a resident sales-
man for a part of his career (Tr. 46974701, 4836). But even Elliot
Colby who is now the New York assistant executive director of
NAWCAS (RPF 2) did not know how many resident salesmen were
members of NAWCAS at that time (Tr. 4837) although he knew
of no rule or practice against such salesmen becoming members (id).

62 Admittedly until NAWCAS readmitted the resident salesmen’s groups and formed
the Manhattan Region its affiliates all put on trade shows (CPF 1 E; Tr. 2590). Trade
show activity is peculiarly heipful to the traveling salesman and not generally used by
resident salesmen. :

63 This survey, of course, may only be relled upon with caution since it is based on
unapproved as well as approved contracts. With régard to the NAWCAS Standard
Contract form it is safe to infer approval. '
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Colby was also a partner in a manufacturing firm for a time (Tr.
4707). And, as we have noted, there are other manufacturer members
even today, despite a rule passed at the 1959 convention against
affiliates accepting manufacturers as new members (CX 179, p. [i]).
These excrescences to the contrary, as of 1960 the members of NAW-
CAS and of its affiliates were primarily independent contractor
‘traveling salesmen, and as of that time certainly NAWCAS was a
trade assoclation of traveling salesmen who were independent small
‘businessmen and most of them represented several manufacturers.
As late as 1963 NAWCAS in its “NAW.CAS Member Guide Book”
(CX 19) described itself as over 90 percent self-employed persons.

Hence, at the time NAWCAS started its metamorphosis it was
clearly a trade association. As such it adopted and placed into effect
@ number of practices that were admittedly illegal if carried on by
trade associations. The uncooperative manufacturers list, the re-
quirement for form contracts for individual independent contractors,
the compulsory arbitration, the design piracy prohibition, and the
rules forbidding line piracy, were all in this category.®* Most im-
portant was the studied effort % to maintain the affiliates’ trade shows
as the exclusive channel of mass exposure of merchandise that could
be used by manufacturers.

The trade-association condition that NAWCAS found itself in
with its illegal overtones could not be justified by later activity in
bringing in the resident salesmen and securing the assistance of a
recorrnued labor union. It constituted only the use of a labor organ-
ization to attempt to circumvent an illegal, trade-association activity.

NAWCAS at no time had established a set of wages and hours
applicable to resident salesmen, thus it had no pre-existing standard
to protect.®® To the contrary, it had an illegal set of trade restraints.

% See “Jurisdiction,” D. 2. b (7), and “Alleged Unfair Acts and Practices,” B. 1., 2. and
3., hereof, for detailed findings In regard to such practices.

% id.

% Respondents’ ‘“‘expert” witnesses expressed the opinion that resldent salesmen bear
an ‘‘economlic interrelationship” to traveling salesmen (see RPF 99-101). We regard
findings based on such testimony as both argumentative and immaterial, therefore, we do
not accept them. The resident salesmen who were clearly employees did not play any
substantial part In the affairs of NAWCAS and its affillates untll well after 1960. In
the meantime, the independent contractors, groups of traveling salesmen, had set up thelr
noncompetitive structure. As independent contractors, they were mnot eligible for union
membership. So, the combination at that time was not a labor union In any sense. Since
there could be no labor unjon standards to protect, it is immaterial whether the resident
salesmen are economically Interrelated to the travellng salesmen.

However, there s considerable doubt that the traveling salesmen have such a relation
to the resident salesmen.

‘True, selling through traveling salesmen and selling in manufacturers showrooms
were options open to manufacturers. But, by signing the NAWCAS Standard Contract
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These were designed to prevent competition for commission rates"
among its independent contractor members. There was also a care--
fully designed method of enforcement of its scheme against manu-
facturers through withdrawal of exhibition privileges to the lines’
of those manufacturers who failed to cooperate. The so-called meta-
morphosis did not change the pre-existing illegal trade restraints,
it merely created a labor union adjunct to NAWCAS comprising
the employee resident salesmen for whom NAWCAS might seek
to bargain collectively, and secured an affiliation with a recognized
labor organization that promised to assist NAWCAS in its organi-
zation drive.

Viewed in the light in which we have just described their activities,
respondents’ elaborate and well-developed contentions do not amount
to justification. NAWCAS went through the motions of becoming a
labor union described in respondents’ very detailed and for the most
part accurate proposed findings.®” Most of these we have previously
dealt with to the degree which seemed necessary under “Jurisdic-
tion,” D. 2. b. (4) hereof. They do not, however, constitute justifi-
cation for their pre-existing illegal activity at all, but do constitute
merely the addition of various labor groups to assist in the pre-
existing illegal scheme. Hence, what results is a pre-existing, monopo-
listic activity among independent contractors assisted by a labor
group; not a labor group acting alone.

Moreover, NAWCAS through its afliliates secured the assistance
of hotels and merchandise marts in its plan to channelize the trade-

‘show type of operations only through its affiliates (see “Alleged
. Unfair Acts and Practices,” E. 3. a. hereof). Hence, NAWCAS can-

a very large number of manufacturers had sterillzed the resident salesman’s competition
by providing that the travellng salesman got his commission even though the sale was
made by the resident salesman (CX 618). Moreover, a large number of department and
chain store buyers such as the AMC members have their own buying organization that
makes it more economical fer them to approach the manufacturer directly (see Tr. 4570).
The traveling salesman, in such circumstances, 1s completely bypassed by act of the
customers. There Is in such circumstances no economic interrelationship between traveling
"and resident salesmen. Hence, the possibilities of selling merchandise through the
traveling salesman route, through sales shows, through merchandise marts, or through
manufacturers’ resldent salesmen in the manufacturers’ main offices are not true alterna-
tlves so that one alternative Is a complete substitute for the others. We accordingly
do not find that there is a true economic Interrelationship. Even Sol Hiller could only
recall vaguely that there were inside salesmen presently members of NAWCAS (Tr.
4616). And, only one witness who had been a resident salesman, Elllot Colby, was
called to testify by respondents. He Is.now an official of NAWCAS,

97 Attached as Appendix C [p. 1086 herein] is a list by number of respondents’ proposed
findings, commeneing with p. 32, that although deemed unnecessary to this decision,
may be taken as an accurate unargumentative reflection of the plausible proof offered.
We believe the findings -herein adequately deal with the material on earlier pages of
respondents’ proposed findings even on respondents’ theory of justification.
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not properly be described as acting alone without assistance from
these clearly commercial groups.

‘We consider now respondents’ claim of justification that the acts
undertaken by NAWCAS and its affiliates promote rather than re-
strict competition and therefore are not unreasonable restraints (see
respondents’ brief dated February 5, 1968, pp. 61-67). This claim
likewise does not constitute justification.

Regardless of how reasonable certain of respondents’ activities
may seem in isolation, they are all part of a much larger scheme to
prevent effective competition in the sale of women’s and children’s
apparel through trade shows. All such activities contribute to the
channelization of mass-exposure selling through the affiliates, and
such activities cannot be considered separately but must be regarded
against the backdrop that resulted from considering them all to-
gether.

* * * * * * *

Hence, we find that there is no justification for the activities under-
taken by the combination. These activities created commercial re-
straints in a commercial setting; and the fact that they were accom-
panied by certain legitimate labor activity cannot properly affect
the nature of the restraints.

‘We now consider the effects produced.

F. Effects

As we have seen under “Alleged Unfair Acts and Practices,” E. 1.,
E. 2., and E. 3. hereof, respondents have through their activities com-
pletely barred some manufacturers from offering to sell their apparel
at any show run by any affiliate of NAWCAS. They have prevented
affiliates from permitting some manufacturers to exhibit and thus

" have restrained the manufacturers freedom to trade. And, they have
circumscribed the activities of salesmen to such an extent that some
salesmen have been completely barred from earning their livelihood
through sales of women’s apparel in trade shows affiliated with
NAWCAS.

It is difficult, if not impossible, to measure these effects quantita-
tively. But credible testimony has established at least some of the
manufacturer witnesses suffered a distinct drop in sales (e.g., Tr. 712,
693). All manufacturers, even the largest, feared possible effects and
yielded to respondents’ compulsion (e.g., Tr. 634-789; see also “Al-
leged Unfair Acts and Practices,” E. 1., E. 2., and E. 3. hereof).

Buyers also, and through them the general public, werce affected.
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A trade show draws a fantastic number of merchants from the sur-
rounding cities and states (CPF pp. 57-58). Sometimes as many as
9,000 attend (Tr. 980-81). The small merchants find the Sunday
opening of a trade show a welcome opportunity to examine the com-
peting merchandise there exhibited (see Tr. 1550), which they would
not otherwise see. Conceivably the very small stores in out-of-the-way
places would have no other means of obtaining an opportunity to
choose from competing lines, because it would not be worth the
expense for competing salesmen to call on them. The public served
by such small stores located far from metropolitan areas would thus,
of necessity, be deprived of an opportunity to buy the merchandise
of a manufacturer whose line was barred from exhibiting by action
of the combination (see CCPF pp. 46-48). So the ultimate consumer
may well be directly affected by being deprived of a chance to buy
desirable merchandise as well as by being forced to bear the cost of
the resultant reduction in competition caused by the combination at
the wholesale and retail levels.

- We consider now the reasons for this decision.

ITI. Reasons For Drcision

During the preceding discussion we have combined our ultimate
findings of fact with our factual reasons for them. In this section,
we consider the application of the legal precedents to the ultimate
facts that lead us to the conclusions stated in the succeeding section
and to our form of order.

Our initial concern is about the jurisdiction of the Federal Trade
Commission. This is also our ultimate concern because, on the facts
as we have found them, there is clearly an unreasonable restraint of
trade under applicable precedents ® and respondents frankly admit

“ that absent their claims of exemption as a labor organization and of
justification there would be a violation of the Sherman Act.®® The
claim that a suit was improperly brought as a class action also need
not detain us. The right to bring such a class action on the facts in
this case is clear under the decisions of the courts and the Commis-

% It is hornbook law that assoclations of businessmen, who exercise legislative functions
and enforce them with sanctlons resulting in a restraint of Interstate trade, usurp the
function vested in Congress by the Constitution itself. See Sugar Institute v. United
Btates, 297 U.S. 558 (1936) ; Silver v. New York Stock Ewzchange, 373 U.S. 341, 347
(1963) ; Fashion Guild v. Federal Trade Commission, 312 U.S. 457 (1941) ; Klor’s Ine. v.
Broadwaey-Hale Stores, 359 U.S. 207 (1959) ; Associated Press v. United States, 326 U.8,
1 (1945) ; Eastern States Lumber Dealers Assn. v. U.S., 234 U.S. 600 (1914) ; Radiant
Burners, Inc. v. Peoples Gas Co., 364 U.S. 656 (1961).

¢ Final Argument, Tr. 5181,
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sion 7 and respondents make no serious contrary point in their prin-
cipal brief.

Respondents’ argument that jurisdiction is lacking is based on
two contentions: first, that primary original jurisdiction over all
labor matters is vested in the National Labor Relations Board; and
second, that respondents are entitled to exemption from the Sherman
Act as to substantially all their activities because they are a labor
organization or officers thereof. Respondents also contend that the
balance of their activities are justified as promotive of competition.
We take these contentions up now noting in passing that interstate
commerce is present and that the acts charged took place in the flow
of such commerce.™

The contention that the National Labor Relations Board has
primary original jurisdiction has neither factual nor precedental sup-
port. Factually, Congress created two equally expert bodies.”* The
earlier, the Federal Trade Commission has a more than half century
of expert experience in the field of trade restraints and the later
National Labor Relations Board possesses no special experience in
this field—its jurisdiction being principally confined to preventing
unfair labor practices and passing on questions of representation.

Moreover, in our view the matrix of this controversy is the pro-
priety of the exclusion of manufacturers from trade shows. This con-
troversy clearly is over trade and commerce and not over wages,
hours, working conditions, representation, or unfair labor practices.
So the factual reason in the cases that require reference to the Na-
tional Labor Relations Board is lacking. The case is not in the area
of the Labor Board’s special competence. The precedents are in
accord.™

We consider now respondents’ second contention that respondent
NAWCAS and its affiliates are labor organizations and the other
respondents are officials of labor organizations and thus all are
exempt under the Clayton Act and related legislation from any claim

10 Qommunity Blood Bank of the Kansas City Area, et al, Docket Ne. 8519 (1968)
[70 F.T.C. 728]; Chamber of Commerce of Minneapolie v. Federal Trade Commission,
18 T 2d 673, 684 (8 Cir. 1926) ; Advertising Specialty National Association v. Federal
Trade Commission, 238 F. 2d 108 (1 Cir. 1956).

7 See Findings of Fact, ‘*Jurisdiction,” D. 1.

1215 U.S.C. §45; 29 U.8.C. § 1.

18 Meat Cutters v. Jewel Tea, 381 U.S. 676 (1965) ; Mine Workers v. Pennington, 381
U.S. 657 (1965) ; Columbia River Co. v. Hinton, 315 U.S. 143 (1942). See also American
Bar Assoclation Antitrust Section Report, Volume 13.
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that their activities furthering legitimate labor objectives are
illegal.™

In the present factual frame of reference there is no need to con-
sider respondents’ position that certain activity is promotive of com-
petition and accordingly not in unreasonable restraint of trade be-
cause all activities are part of the same scheme or plan alleged in
the complaint. The legality or illegality of the plan as a whole will
be determinative of this proceeding and the fact that certain activity
standing alone might be unobjectionable is wholly immaterial because

none stands alone as a factual matter.” »

At present, there can be no serious doubt that respondent NAW-
CAS is a labor organization insofar as it represents the resident
salesmen who are employees of manufacturers.” The proof as to the
affiliates is not as compelling. Their operation is primarily a com-
mercial enterprise—the operation of trade shows. The decision that
NAWCAS is a labor union in that circumstance is not, in any event,

an end to the matter.

Respondents claim that NAWCAS and its affiliates, as bona fide
labor organizations, are exempt under Sections 6 and 20 of the Clay-
ton Act.”” They further claim that the Norris-LaGuardia Act, 29

T Qee “Crossroads of Antitrust and Union Power” by Dean W. Wallace Kirkpatrick,
Vol. 3¢ Number 2, The George Washington Law Review, December 1965. Dean Kirk-
patrick, after. deseribing the history of the doctrine divides into three subdivisions his
discussion of the areas in which the doctrine is not applicable: Labor Activities for
Non-Labor Objectives, Non-Labor Groups, Labor Activities for Commercial Objectives.

15 See “Alleged Unfair Acts and Practices,” and Eastern States Lumber Dealers Aasn.
v. U.8., 234 U.S. 600 (1914). ‘

1 See Tr. 5262-4; National Labor Relations Board v. Cabot Carbon Co., 360 U.8. 203
(1959) ; Interim Decislon of New York Reglonal Director of NLRB; (see Stipulation
January 24, 1968).

77 §ec. 6. The labor of a human belng is not a commodity or article of commerce.
Nothing contained In the antitrust laws shall be construed to forbid the existence and
operation of labor, agricultural, or horticultural organizations, instituted for the purposes
of mutual belp, and pot having capital stock or conducted for profit, or to forbid or
restrain individual members of such organizations from lawfully carrying out the
legitimate objects thereof ; nor shall such organlzations, or the members thereof, be held
-or construed to be fllegal combinations or conspiracifes in restraint of trade, under the
antitrust laws. (15 U.S.C.A. § 17.)

Sec. 20. No restraining order or injunction shall be granted by any court of the
United States, or a judge or the judges thereof, in any case between an employer and
employees, or between employers and employees, or between emplorees, or between
persons employed and persons seeking employment, involving, or growing out of, a
-dispute concerning terms or conditions of employment, unless necessary to prevent irre-
‘parable injury to property, or to a property right, of the party making the application,
for which injury there is no adequate remedy at law, and such property or property
right must be deseribed with partieularity In the application, which must be in writing
-and sworn to by the applicant or by his agent or attorney.

Footnote 77 continued on next page. )
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U.S.C.A. §§101-15, grants support to that position,™ and that both
acts should be read with the National Labor Relations Act, 29
U.S.C.A. §151. This satautory complex, they assert, curtails the
broad reach of the Federal Trade Commission Act,” even as it was.
held to prevent the Attorney General from initiating a criminal

77 continued
And no such restralning order or Iinjunction shall prohibit any person or persons,

whether singly or In conéert, from terminating any relation of employment, or from
ceasing to perform any work or labor, or from recommending, advising, or persuading
others by peaceful means so to do; or from attending at any place where any such person
or persons may lawfully be, for the purpose of peacfully obtaining or communicating
information, or from peacefully persuading any person to work or to abstaln from work-
ing; or from ceasing to patronize or to employ any party to such dispute, or from recom-
mending, advising, or persuading others by peaceful and lawful means so to do; or from
paying or giving to, or withholding from, any persons engaged in such dispute, any strike
benefits or other moneys or things of value; or from peaceably assembling in a lawful
manner, and for lawful purposes; or from doing any act or thing which might lawfully
be done in the absence of such dispute by any party thereto; nor shall any of the acts.
‘specified in this paragraph be consldered or held to be violations ef any law of the:
United States. (29 U.S.C.A. § 52.)

8 No court of the United States shall have jurisdiction to issue any restraining order
or temporary or permanent injunction in any case involving or growing eout of any labor
dispute to prohibit any person or persons partieipating or interested in such dispute (as
these terms are herein defined) from doing, whether singly or in concert, any of the
following acts:

(a) Ceasing or refusing to perform any work or to remain in any relation of em-
‘ployment ; ‘

(b) Becoming or remaining a member of any labor organization or of any employer
organization, regardless of any such undertaking or promise as s described in section
103 of this title; ’

(c) Paying or giving to, or withholding from, any person participating er interested
in such labor dispute, any strike or unemployment benefits or insurance, or other moneys
.or things of value: .

(d) By all lawful means alding any person participating or Interested in any labor
dispute who is being proceeded against im, or is prosecuting, any action er sult in any
court of the United States or of any State;

(e) Giving publicity to the existence of, or the facts involved in, any labor dispute,
whether by advertising, speaking, patrolling, or by any other methoed not involving
fraud or violence;

(f) Assembling peaceably to act or to organize to act in promotion of their interests
in a labor dispute;

(g) Advising or notifying any person of an intention to do any of the acts heretofore
specified ;

(h) Agreeing with other persons to do or not to do any of the acts heretofore speci-
fled ; and

(1) Advising, urglng, or otherwise causing or inducing without fraud or violence the
acts heretofore specified, regardless of any such undertaking or promise as 1s described
in ‘sectfon 103 of this title. Mar. 23, 1932, ¢. 90 §4, 47 Stat. 70. (29 U.S.C.A. §104.)

No court of the United States shall have jurisdiction to {ssue a restraining order or
temporary or permanent injunction upon the ground that any of the persons participating
or interested In a labor dispute constitute or are engaged In an unlawful combination or
conspiracy because of the doing in concert of the acts enumerated in section 104 of this
title. Mar. 23, 1932, c. 90 § 5, 47 Stat. 71. (29 U.S.C.A. § 105.)

™ Sec. 5. (a) (1) Unfair methods of competition in commerce, and unfair or deceptive
acts or practices in commerce, are declared unlawful. (15 U.S.C.A. § 45))
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distinetions in cases involving labor organizations based upon the:
prosecution.®®

The decisions, however, do not go that far, courts have made fine:
distinctions in cases involving labor organizations based upon the
facts in each case so that any such general rule cannot be invoked
without a critical analysis of the character of the organization and’
its members and the nature of the action taken.® Similar factual
distinctions have been made in connection with agricultural associa-
tions whose exemption also appears in part in Section 6 of the Clay-
ton Act and in part in the Capper Volstead Act (7 U.S.C. §291).5
Such distinctions are further apparent in the case of other nonprofit
organizations.s3 '

Three applicable principles emerge from the cases. The first is that
Congress has in Jarge measure attempted in its various enactments
to place the resolution of labor union problems involving employer-
employee relations in the hands of the parties. The parties are re-
quired to bargain eollectively among themselves with the National
Labor Relations Board (NLRB), which has expertise in this field,
acting as nmpire. This keeps such problems out of the courts, and
by like reasoning, presumably, out of the hands of administrative
agencies other than the NLRB.®

The second principle is that this curtailing of the jurisdiction
of the courts and this conferring of jurisdiction on the NLRB is

80 United States v. Hutcheson, 812 U.S. 219 (1941).

8 Allen Bradley Co. v.Union, 325 U.S. 797 (1945) ; Carroll v. American Federation of
Musicians of U.S. & Can., 372 F. 24 155 (2d Cir. 1967) cert. granted Oct. 9, 1967, 36
L.W. 3143, argument helr March 4, 1968; Columbia River Co. v. Hinton, 315 U.S. 143
(1942) ; Mcat Drivers v. United States, 371 U.S. 94 (1962) ; Taylor v. Local No. 7, Inter.
U. of Journeymen Horseshoers, 353 F. 2d 593 (4 Cir. 1965) cert. denied 384 U.S. 969;
Drivers’ Union v. Lake Valley Co., 311 U.S. 91 (1940) ; Aetna Freight Lines v. Clayton,
228 F. 2d 384, (2 Cir. 1955) cert. denied 351 U.S. 950; United States v. Fish Smokers
Trade Council, 183 F. Supp. 227 (S.D.N.Y. 1960) ; Mine Workers v. Pennington, 331
U.8. 657 (1965) ; Meat Cutters v. Jewel Tea, 381 U.S. 676 (1965) ; Cedar Crest Hatas,
Inc. v. United Hatters, Cap & Mil. Wkrs. 1.U., 862 F. 2d 322 (5th Cir. 1966 ; Teamstera
Union v. Oliver, 358 U.S. 283 (1959) ; Meat Drivers v. United States, 371 U.S. 94, 108
(1962) ; Senn v. Tile Layers Union, 301 U.S. 468, 476 (1937); Apex Hosiery Co. v.
Leader, 310 U.S. 469, 487 (1940) ; Hunt v. Crumboch, 325 U.S. 821 (1945) ; United States
V. American Federation of Musicians, et al., 318 U.S. 741 (1943) 47 F. Supp. 304;
Teamsters Union v. Morton, 377 U.S. 252 (1964) ; Veca v. Sipes, 386 U.S. 171, 179-80
(1967).

82 Milk Producers Assn. v. United States, 362 U.S. 458 (1960) ; United States v. Borden
Co., 308 U.S. 188 (1939) ; Sunkist v. Wickler & Smith, 370 U.S. 19 (1962) ; Case-Swayne
Co., Inc. v. Sunkist Qrowers, Inc., 369 F. 24 449 (9th Cir. 1966).

8 Chamber of Commerce of Minneapolis v. Federal Trade Commission, 13 F. 24 673
(8 Cir. 1926), 1 S.&D. 502; In the Matter of Community Blood Bank of the Kansas City
Area, et al., Docket 8519, Order Sept. 28, 1966 (appeal pending) [70 F.T.C. 728].

8 Teamsters Union v. Oliver, 358 U.S. 283 (1959) ; United States v. Hutcheson, 312
U.S. 219 (1941) ; In the Matter of California Sportswear and Dress Assn., Inc. et al.,
54 F.T.C. 835 (1957). '
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only with respect to matters where a labor dispute is the matrix of
the controversy. Thus, although a labor union may be involved, it is
not protected in its entrepreneurial operations ® and it may not join
with nonlabor groups in the creation of a monopoly or in the per-
petuating of a nonlabor group’s restrictive practices.®

The third principle is that although independent contractors can-
not by statute be regarded as employees, it may be entirely proper
for a union to bring into its orbit and to place union-type restric-
tions on such independent contractors who are part of the same
labor group in that their interrelated economic influence on the
wages, hours, and working conditions makes the union-type restric-
tions necessary to protect its employee-labor-union members.®”

Respondents seem to claim that the first and third principles apply
because NAWCAS comprises some individual members who are in-
dependent contractors and some who are representatives of manufac-
turers. NAWCAS had for many years the welfare of all salesmen,
both employees and independent contractors, uppermost as its goal.
Moreover, NAWCAS endeavored to secure agreement among em-
ployer groups to supply fringe benefits in the form of pensions,
guaranteed deliveries of orders accepted, and definite, written con-
tracts with reasonable provisions for termination notice and pay;
and, NAWCAS dealt with grievances. These activities, NAWCAS"
states, are legitimate labor objectives, and since all salespeople are
economically interrelated, these activities may properly control the
independent contractors and the incidental manufacturers by rules
and regulations preventing competition among them. And, NAW-
CAS contends it may also utilize its collective economic power
wherever located, so long as it does so alone, to gain its ends.

85 Separate Opinion of Mr. Justice Goldberg in Meat Cutters v. Jewel Tea, 881 U.S.
676, 733 (1965).

Nor does my view mean that where a unlon operates as a businessman, exercising a
proprietary or ownership function, it is beyond the reach of the antitrust laws merely
because it 1s a union. On the contrary, the labor exemption is inapplicable where the
unfon acty not as a unlon but as an entrepreneur. See, e.g., Streiffer v. Seafarers Sea
Chest Corp., 162 T. Supp. 602 (E.D. La.) ; United States v. Seafarers Sea Chest Corp.,
1956 CCH Trade Cases Para. 68,208 (E.D.N.Y.). Therefore, if a union is found by sufil-
clent evidence and under proper Instructions to have particlpated as a proprietor in
actions violative of the antlitrust laws, it is no more shielded from antitrust sanctions
than any other business participant. ’

See also Office Employees v. Labor Booerd, 353 U.S. 313 (1957), where it was held that
the Natlonal Labor Relatlons Board could not grant a blanket exemption to labor organ-
izations from the requirements binding on employers when the union was engaged in
bargalning with Its own employees. '

8 Allen Bradley Co. v. Union, 325 U.S. 797 (1945).

87 4etna Freight Lines v. Clayton, 228 F. 24 384 (2 Cir. 1955), cert. denied, 351 U.S.
950 ; Teamsters Union v. Oliver, 358 U.S. 283 (1959).
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Respondents further claim that the history of NAWCAS—Ilike
that of other Jabor organizations—has been from a benefit-type asso-
ciation to a true labor union and that the changes made were & natural
outgrowth from economic circumstances and not a camouflage de-
signed to oust the Commission of jurisdiction.
~ Complaint counsel, however, seem on the other hand to take the

position that the second principle applies in that this dispute involves:
trade and commerce and not labor at all. They contend that the
affiliates of NAWCAS that run trade shows are engaged in a business-
enterprise for the purpose of facilitating the sale of goods and that-
NAWCAS is merely a central agency to make and enforce regu-
lations to reduce competition among traveling salesmen, most of
whom were, prior to the issuance of the complaint, independent
entrepreneurs and not employees at all.

Complaint counsel further claim that this reduction of competi-
tion has been accomplished with the assistance of hotels and merchan-
dise marts with whom restrictive agreements were made and that
respondents are not seeking to protect wages, hours, and working
conditions of employees at all. Rather, claim complaint counsel, re-
spondents have sought to use their bargaining attempts and their
subsequent acceptance of some inside salesmen, who were clearly
employees, to justify in some way the clearly illegal trade restraints.
These restraints the independent contractor salesmen agreed to long
prior to permitting employees to join. Thus, say complaint counsel,
the aid afforded by District 65 after the filing of the complaint, is
aid by a labor group to a nonlabor group and clearly within the
exception spelled out in Allen Bradley*® and Hutcheson.® There is
no labor dispute nor labor group here, simply rules by a federated
association binding on its members to prevent competition among
them and to blacklist manufacturers who fail to acquiesce in their
desires.

In our opinion respondent NAWCAS, in this case, is in much the
same position as a labor organization bargaining with its own em-
ployees. So far as that activity is concerned, a union is treated as
any other employer.® So here when respondent NAWCAS attempts
to use the commercial activity engaged in by its affiliates, that is, the
organization and operation of trade shows, which are primarily com-
mercial in their nature; then, so far as that commercial activity is
concerned, respondent NAWCAS is in precisely the same position as

S Allen, Bradley Co. v. Union, 325 U.S. 797 (1945).
0 United States v. Hutcheson, 312 U.S. 219 (1941).
® Office Employees v. Lahor Board, 353 U.S. 313 (1957).
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any trade association and it may not use the threat of withdrawal
of a commercial advantage, which a manufacturer obtains from
having his line exhibited in such shows, no matter how desirable
may be the goal that it seeks to accomplish.*

Yet, respondent NAWCAS may properly regulate its members
now and might in the past have taken into membership independent
contractors, if such independent contractors had been economically
interrelated to employees, so that the gains that the employees ob-
tained for themselves would be lost through the competition of the
independent contractor group. That has not occurred in this partic-
ular setting because there has been no pattern of agreements with
respect to the wages; hours, or even the working conditions of the
‘inside-salesmen. employees so that there are no economic interests on
their part which require protection through the regulation of inde-
‘pendent contractor traveling salesmen. Moreover, there is doubt that
such employees are economically interrelated. There is only one area
thus far shown where there may have been agreements between em-
ployers and employees that might have such an economic interrela-
tion. That is, in cases where the traveling salesmen are paid on a
salary basis, are paid their expenses, and are entirely subject to the
control of the manufacturer for whom they are required to act as
exclusive representatives. There has been no proof that this rela-
tionship has actually existed; and even the shift from commission to
salary was late in coming. In such circumstances, these employees
would have had an interest in having a written contract and guaran-
tees, as heretofore described, and a definite termination clause. Such
an interest might have been undermined unless the independent con-
tractor traveling salesmen were also similarly protected. It would
not matter that the changes in the industry that allegedly created
this economic interrelationship did not occur until after this proceed-
ing was commenced.®

However, careful scrutiny of the facts found demonstrates that in
reality a different set of circumstances existed. Shortly after its in-
ception all NAWCAS affiliates that did not run trade shows with-
drew. These were the affiliates who had resident salesmen. After that
time there was no convineing proof that there were any employees
at all who were members of NAWCAS and its affiliates. NAWCAS
keeps no records differentiating, among its salesmen members, be-
tween employees and independent contractors. In fact, the activities

ot Fashion Guild v. Federal Trade Commission, 312 U.S. 457 (1941).
92 §ce Arrow-Hart & Hegeman lectrical Co. v. Federal Trade Commission, 65 F. 2d
336 (2 Cir. 1933), rev’d. 291 U.S. 587.
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of the traveling salesmen no matter how compensated are those of
independent contractors under common law principles.®® So, during
the time NAWCAS first circulated the uncooperative manufacturers
lists, thus creating a boycott of such manufacturers, NAWCAS was
not a labor organization. Also, during the time NAWCAS imposed
the requirements for written contracts on the NAWCAS standard
form or its equivalent (for new members and for old members under-
taking to represent new lines) as a prerequisite to exhibiting the
line of any manufacturer, which was another form of boycott,
NAWCAS was not a labor organization. When very much later
NAWCAS took in the resident salesmen and affiliated with. a recog-
nized labor organization it was in effect utilizing the labor format
to perpetuate the pre-existing series of restraints to which inde-
pendent contractors had agreed. Thus, it is the very reverse of the
situation in which a labor union is imposing restraints on inde-
pendent contractors to protect the economic interests of its employee
members who have established working conditions that would other-
wise be undermined. Here, the conditions are illegal ones maintained
by the independent contractors in combination. The reasoning n-
herent in the Aetna, Oliver,* and Carroll ° cases is thus inapplicable.

Moreover, NAWCAS and its affiliates have sought and obtained
assistance from their own manufacturer members and also from
the merchandise marts and hotels in enforcing their restrictive prac-
tices, so the case appears to be squarely within the exceptions enun-
ciated by the Supreme Court in the Hutcheson and Allen Bradley
cases * as well as completely outside the area of legitimate union
activity and within the area of business activity.”” Hence the hear-
ing examiner is of the opinion that the Federal Trade Commission
possesses jurisdiction to regulate the activities of NAWCAS and
of the other respondents insofar as they are utilizing a commercial
activity to attain noncompetitive results. Yet, the Federal Trade Com-
mission has no jurisdiction to attempt to regnlate respondents’ activities

92 See Appendix B [p. 1082 herein] Labor Board v. United Insurance Co. of America
et al., 36 L.'W. 4218 (1968).

9t Actna Preight Lines v. Clayton, 228 F. 24 884 (2 Cir. 1955) ; Teamsters Union v.
Oliver, 358 U.S. 283 (1959). See also Drivers’ Union v. Lake Valley Co., 811 U.S. 91
(1940). :

% Qarroll v. American Federation of Musicians of U.S. & Cen., 372 ¥. 2d 155 (2 Cir.
1967). Decision pending in Supreme Court, argued March 4, 1968.

% United States v. Hutcheson, 312 U.S. 219 (1941) ; Allen Bradley Co. v. Union, 325
U.S. 797 (1945) : see also United States v. Fish Smokers Trade Council, 183 F. Supp.
227 (S.D.N.Y. 1960).

97 Columbia River Co. v. Hinton, 315 U.S. 143 (1942) ; Streiffer v. Seafarers Sca Chest
Corp., 162 7. Supp. 602 (U.S.D.C.E.D. La. May 22, 1958) ; see Meat Drivers v. United
States, 371 U.S. 94 (1962) ; Mine Workers v. Pennington, 381 U.S. 657 (1965).
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that deal with the settlement of grievances and the securing of
fringe benefits, wages, hours, or working conditions for employees
who are NAWCAS’ members since these are legitimate activities
of a labor organization. ,

We now turn to the order. On the basis of the foregoing reasons
any order that is issued must carefully distinguish between re-
spondents’ activities in the operation of the commercially-oriented
trade shows and their activities in the labor field. Since NAWCAS
has improperly utilized the commercial end of its affiliates’ oper-
ation to force manufacturers, by blacklists or threats of blacklists,
to acquiesce in its demands, it must be prevented from doing so
in the future.

A first reaction is that NAWCAS and its affiliates should have
their commercial activities completely severed from NAWCAS’
activities as a labor organization. This would entail the issuance
of an order requiring NAWCAS and its affiliates to cease and de-
sist from operating trade shows.®® Such an order would effectively
prevent respondents from utilizing the important weapon of ex-
clusion from trade shows. This the evidence demonstrates even the
largest manufacturers fear.

The second reaction is that adoption of such a remedy might
have the effect of completely destroying NAWCAS and its affil-
jated organizations. It would prevent NAWCAS from affording
information concerning new store openings and recommending and
conducting seminars with respect to salesmanship. So long as these
activities are not in furtherance of a conspiracy, they might tend
to increase rather than decrease competition. Thus they should not
be prevented in the public interest.

The order is also circumscribed by statutory language that pre-
vents the issuance of injunctions against certain specified activi-
ties.?® In these circumstances, it seems desirable to afford the re-
spondents an opportunity either to completely cease to maintain
all connection with trade-show activities or to undertake as a con-
dition for continuation of such shows adequate restrictions to pre-
vent the continuation of unlawful practices.

A final question about the order is its application to respondents
Robert Leipzig, William H. Miller, and Marshall J. Mantler in
their individual capacities. Clearly all of them were implicated in
the illegal activities but if the order is entered against respondents

W Qep Federal Trade Commission v. Eastman Kodak Co., et al., 274 U;S. 619 (1927);
Federal Trade Commission v. Dean Foods, 384 U.S. 597, 606 fn. 4 (1966).
9 See 20 U.S.C. § 104 ; Allen Bredley Co. v. Union, 325 U.8. 797 (1945).
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Leipzig and Miller as officers and directors and as members of
NAWCAS and in their representative capacity that should be ade-
quate as far as those two respondents are concerned. Because NAW-
CAS is a well-established organization and there is no indication
that it will be dissolved and another organization formed, an order
against the impermanent salesmen officers, in their individual ca-
pacity, is not deemed necessary.

To the contrary, an order should be entered against respondent
Mantler in his individual capacity. He is a permanent employee
of NAWCAS and of an affiliate, and he has exhibited a great deal
of initiative in carrying on the day-to-day operations of the com
bination continuously from 1948 to date. '

We pass now to the conclusions.

IV. CONCLUSIONS

1. The Federal Trade Commission has jurisdiction over the re-
spondents and over the subject matter of this proceeding.

2. The number of individual members and the number of affiliated
associations of NAWCAS are each so large a group that it would
be impracticable to join all of them. The members of the affiliated
organizations running trade shows and such affiliated organizations
were each properly named as members of a class, and the repre-
sentation of the named respondents was adequate and not antago-
nistic to the members of each of the classes.

3. Respondents NAWCAS; Marshall J. Mantler (individually
and as executive director), Robert Leipzig and William H. Miller
(as representatives of all the individual members of NAWCAS who
also belong to affiliates’ operating shows), and Style Exhibitors,
Inc. (individually and as representative of all affiliate members
of NAWCAS operating trade shows), have by means of agree-
ments and understandings, combined and conspired between and
among themselves, and with others, in commerce, as “commerce” is
defined in the Federal Trade Commission Act (15 U.S.C. §§ 41-45).

4. The agreements, understandings, and combinations that we
have found respondents entered into between and among themselves
and with others are unfair methods of competition in commerce
and unfair acts and practices in commerce in violation of Section 5
of the Federal Trade Commission Act (15 U.S.C. §45).

5. It is in the public interest to eliminate the acts and practices
set forth in the complaint and in the findings herein and engaged
in by respondents.

6. Respondent NAWCAS is a trade association in connection

ART_ONT—T2— (O
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with its involvement in the trade show activities carried on by
its affiliates. Respondent NAWCAS is also a labor organization in
connection with its representation of employee members within
the meaning of the Norris-LaGuardia Act (29 U.S.C. §101); the
National Labor Relations Act (29 U.S.C. §151); and the Clayton
Act (15 U.S.C. §17).

7. The activities complained of are in restraint of trade and are
carried out in connection with the commercial operations of trade
shows. A labor union carrying on commercial activity is bound by
the requirements of the Federal Trade Commission Act.

8. The alleged activities complained of are activities carried out
by respondent NAWCAS and its affiliates in the commercial interest
of their members; respondents have acted in combination with non-
labor groups in two respects—certain of NAWCAS members who
act with it are representatives of management of manufacturers,
and certain other members are self- employed independent contractors
who are themselves employers. Agreements with merchandise marts
and with hotels were made by affiliates in aid of NAWCAS’
operations.

9. Many resident-salesmen members of NAWCAS are “employees”
within the meaning of the thlonal Labor Relations Act (29
U.S.C. §151).

10. Traveling-salesmen mcmbers of NAWCAS are not “employ-
ees” within the meaning of the National Labor Relations Act (29
U.S.C. §151), but are independent contractors, specifically excluded.
Respondents have not shown that any traveling salesmen were
employees.

11. A definition of a “labor organization” is contained in Sec-
tion 2(5) of the National Labor Relatlons Act, as amended, and
‘reads: . _

The term “labor organization” means any organization of any kind, or any
agency or employee representation committee or plan, in which employees
participate and which exists for the purpose, in whole or in part, of dealing
with employers concerning grievances, labor disputes, wages, rates of pay, .
hours of employment, or conditions of work. (20 U.S.C.A. §152(5).)

12. The National Labor Relations Board (NLRB) does not have
exclusive primary jurisdiction over deciding whether an organization
is a labor organization.

13. NLRB has exercised jurisdiction with regard to whether
NAWCAS is a labor organization for the purpose of representing
employees of some 31 manufacturers. In a decision headed in perti-
nent part €. . . INTERIM RESOLUTION OF FACTS AND APPLICABLE LEGAL
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PRECEDENTS” (on the status of NAWCAS as a labor organization)
the regional director for the second region of the NLRB, on De-
cember 13, 1967, found preliminary at least, that NAWCAS is a
labor organization within the language of the Act quoted herein-
before.

14. This Commission is not bound by the ruling of the regional
director in such proceeding because an entirely different question is
presented here, 7.e., whether NAWCAS is engaged in illegal com-
mercial or entrepreneurial activity.

15. By action of District 65 in January 1968, NAWCAS has
become affiliated with a recognized labor organization.

16. It is not material whether or not NAWCAS affiliated with
District 65 in an attempt to avoid the jurisdiction of the Federal
Trade Commission, because the purpose of the Commission is to
correct rather than punish and because the facts that exist in this
case as of the date of the order to be issued are controlling  on the
Commission’s power to act, not the facts as of the date of the
issuance of the complaint.

-17. The Federal Trade Commission Act is one of the “antitrust
laws” as those words are used in 15 U.S.C.A § 17 and is, of course,
a “law of the United States” as those Words are used in 29 U.S.C.A.
§ 52.

18. The individual respondents Robert Leipzig and William H.
Miller, have been responsible in part for the direction and control of
NAWCAS as officers of NAWCAS or members of its Executive
Advisory Council, Respondents Leipzig and Miller are fairly rep-
resentative of the individual members of NAWCAS who also belong
to afliliate organizations operating trade shews as a class.

19. Respondent Mantler, at the direction or with the subsequent
approval of the controlling bodies of respondent NAWCAS, has
engaged in activities in furtherance of illegal objectives of NAWCAS
and its affiliates. ,

20. Respondent Style Exhibitors, Inc. (Exhibitors), is an affiliate
of respondent NAWCAS and is fairly representative of the
NAWCAS local affiliates operating trade shows as a class.

21. Respondents NAWCAS, Exhibitors, and Mantler are en-
gaged in the operation of or assisting in the operation of trade
shows that are instrumentalities of trade and commerce in women’s
and children’s apparel or accessories, as “commerce” is defined in
the Federal Trade Commission Act.

22. Respondent Exhibitors competes with other NAWCAS affili-
ates. Exhibitors also is in substantial competition with other cor-
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porations, firms, partnerships, and individuals engaged as instru-
mentalities in the sale and distribution of women’s and children’s
apparel or accessories in “commerce” as that term is defined in the
Federal Trade Commission Act.

23. Respondent William H. Miller, in his individual capacity as
a salesman representing a manufacturer, offers for sale in commerce
(as “commerce” is defined in the Federal Trade Commission Act)
women’s and children’s apparel or accessories. He competes with
other individual salesmen offering for sale women’s sportswear of
other manufacturers in the same territory covered by respondent
Miller. As an individual he is an instrumentality for the sale of
such merchandise in commerce. _

24. Respondent Robert Leipzig in his individual capacity offers
for sale in commerce (as “commerce” is defined in the Federal Trade
Commission Act) women’s and children’s apparel or accessories. He
competes with other persons who offer for sale the goods of other
manufacturers on a so-called “executive sales” level. As an individual,
he is an instrumentality for the sale of merchandise in commerce,

25. Respondents Marshall J. Mantler, NAWCAS, and Exhibitors
are not engaged in the manufacture or sale of women’s and children’s
apparel or accessories but are engaged in the operation of facilities
through which such sales are made in commerce.

26. Respondents Robert Leipzig and William H. Miller are not
personally engaged in the manufacture of but are instrumentalities
for the distribution of women’s and children’s apparel or accessories.

27. Respondents Robert Leipzig and William H. Miller are
engaged in offering for sale women’s and children’s apparel or
accessories. They take orders therefor that are subject to acceptance
or rejection by the manufacturers by whom each of said respondents.
is employed.

28. All respondents have combined and conspired, and have united
in and pursued, a planned common course of action of adopting,
placing in effect, and carrying out a plan, scheme, or policy between
and among themselves and others including hotels, merchandise
marts, and manufacturers, to hinder, frustrate, restrain, suppress,.
and eliminate competition in the offering for sale, distribution, and
sale of women’s and children’s apparel or accessories in commerce.

29. All respondents in combination and conspiracy with others,
by the adoption of rules and regulations, customs, and practices.
against “line piracy,” have tampered with the prices of services
rendered by salesmen by preventing competition for the rate of
commissions to be paid for such services.
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30. It is unnecessary to issue an order against respondents Robert
Leipzig and William H. Miller in their individual capacities. It is
adequate that they be ordered to cease and desist as officers, directors,
and as representatives of members of NAWCAS.

31. The following order should be issued :

ORDER
.

1t is ordered, That respondents National Association of Women’s
and Children’s Apparel Salesmen, Inc. (hereinafter referred to as
NAWCAS), a corporation, its officers, representatives, agents, and
members of its board of governors and of its Executive Advisory
Council; the members of said NAWCAS and their agents, repre-
sentatives, and employees; Marshall J. Mantler, individually and
as executive director of NAWCAS; Robert Leipzig and William H.
Miller, as officers, directors, and as representatives of the entire
membership of NAWCAS who belong to affiliate members that
operate trade shows; Style Exhibitors, Inc. (hereinafter referred
to as Exhibitors), a corporation, individually and as representative
of all the affiliated members of NAWCAS that operate trade shows—
all of the foregoing—directly or indirectly, individually and as
representative of all members of NAWCAS or as members, officers, or
directors of other respondents, or through any corporate or other
device, in connection with the promotion, offering for sale, sale
or distribution of women’s and children’s apparel or accessories
in commerce, as “commerce” is defined in the Federal Trade Com-
mission Act, shall forthwith cease and desist from entering into,
cooperating in, carrying out, or continuing the operation of any trade .
show organized for the exhibition and offer for sale of women’s and
children’s apparel or accessories, or from assisting in such operation,
or from attending any such trade show unless and until the bylaws,
rules and regulations, and practices of NAWCAS and of each of
its affiliated organizations operating trade shows be amended to
prevent, and such respondents shall take effective steps to prevent,

any respondent or any member of a respondent from:

1. Refusing or threatening to refuse to promote, display, offer
to sell, distribute, or sell at any trade show women’s and chil-
dren’s apparel or accessories, supplied by any manufacturer who
did not give consideration to or did not comply with any demand
that NAWCAS or any of its affiliated members made, suggested,
or urged upon said manufacturer on behalf of one or more
of their members.
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2. Prohibiting or forbidding a manufacturer from having his
merchandise displayed, exhibited, sold, or offered for sale by
a member of any trade show or any affiliate or authorized
NAWCAS group. v

3. Restricting, regulating, or limiting any member in the selec-
tion of any merchandise that said member may wish to display,
offer for sale, or sell at any trade show or exhibition.

4. Inducing or coercing any manufacturer of women’s and
children’s apparel or accessories to give consideration to or
comply with any demand, term, or condition that NAWCAS
or any of its affiliated members made, suggested, or urged upon
said manufacturer on behalf of one or more of their members.

5. Preparing, printing, publishing, or otherwise communi-
cating by any methods or means any “uncooperative manufac-
turers list,” or any name of any manufacturer, if the effect
thereof may be to discourage or prevent the promotion, display,
offering for sale, or sale of the merchandise of any such manu-
facturer by any member of NAWCA.S.

6. Prohibiting or forbidding any member of NAWCAS from
soliciting the representation of any line of merchandise produced
by any manufacturer.

7. Prohibiting or forbidding any member of NAWCAS from
representing any line of merchandise produced by any manu-
facturer because said member replaced another member of
NAWCAS as a representative of said manufacturer.

8. Prohibiting or forbidding the merchandise of any manu-
facturer from being promoted or displayed or offered for sale,
distribution, or sale by any member of NAWCAS because said
member replaced another member as a representative of said
manufacturer.

9. Forbidding or prohibiting any member of NAWCAS from
showing any merchandise of any manufacturer at any trade
show organized by any affiliate or other NAWCAS group
unless said member enters into and obtains a contract from
the manufacturer he represents containing terms or conditions
established by and acceptable to respondents.

10. Restricting or limiting any affiliate or NAWCAS group
from accepting as members any person who transfers from an-
other affiliate or otherwise is eligible or qualified to sell mer-
chandise of any manufacturer.

11. Requiring any affiliate or other NAWCAS group to agree
with any other affiliate on dates when or places where merchan-
dise may be displayed or exhibited, offered for sale, or sold,
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except that nothing shall prevent affiliates from continuing to
utilize the dates at which such affiliate customarily held its
shows. '

12. Denying or granting courtesy or provisional showing of
merchandise to any manufacturer unless said manufacturer is
first cleared by NAWCAS or one of its affiliates.

13. Prohibiting or forbidding any merchandise of any manu-
facturer who may be represented by a member of NAWCAS
from being promoted, displayed, exhibited, offered for sale,
or sold at any place or any time by said manufacturer or any
other representative designated by said manufacturer.

14. Prohibiting, restricting, or limiting any person or firm
engaged in the offering for sale, distribution, and sale of
women’s and children’s apparel or accessories from obtaining any
room, rooms, or office space at any time in any facility where
any NAWCAS affiliate group conducts any trade show.

15. Refusing to accept for membership in NAWCAS or any
of its affiliates anyone who is eligible or qualified for membership.

16. Continuing to retain any provision in its constitution,
bylaws, code of ethies, or rules and regulations which contravenes
or conflicts in any way with any of the above prohibitions.

17. Becoming or remaining a member unless served with a
copy of this order within sixty (60) days of the effective date
of this order in the case of present members and on making
application in the case of new members.

II

It is further ordered, That respondent NAWCAS shall cease and
desist from hereafter offering assistance of any nature and descrip-
tion or from remaining affiliated with any member operating a trade
show unless it shall:

1. Within ten (10) days from the effective date of this order
mail to or otherwise cause to be served on each of its members
a conformed copy of this order.
2. Within sixty (60) days from the effective date of this
order: :
A. Withdraw from all members all lists of names of all

manufacturers who have been deemed at any time to be .

uncooperative, and file with the Secretary of the Federal

Trade Commisison an affidavit within thirty (30) days
- thereafter reporting the destruction of all such lists of

names.
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B. Notify all manufacturers who have been deemed in
the past to be uncooperative that their merchandise is no
longer prohibited from being shown by members at trade
shows of respondents.

C. Make restitution to members and ex-members who have
been fined by respondents since May 30, 1964, for violation
of any rule, regulation, or policy relating to the time, place,
or method by which the member or ex-member sold his
merchandise. '

D. Offer membership to any ex-member who was expelled
or suspended since May 30, 1964, for the violation of any
rule, regulation, or policy relating to the time, place, or
method by which the ex-member sold his merchandise.

8. At the next midyear meeting of the Executive Advisory
Council of NAWCAS, following the effective date of this order,
recommend the adoption of a revision of the bylaws to incor-
porate each of the prohibitions contained in subparagraphs 1-17
of part I hereof.

4. At the next annual convention of NAWCAS, following the
effective date of this order, approve the revision of the bylaws
referred to in subparagraph 3 hereof and inaugurate a program
for the effective enforcement of such amended provisions.

5. Continue to enforce the prohibitions contained in each of
subparagraphs 1-17 of part I hereof.

III

1t is further ordered, That respondent Exhibitors and the other
-affiliate members of respondent NAWCAS shall cease and desist
from operating any trade show unless each shall:

1. Notify all manufacturers who have been deemed in the
past to be uncooperative that their merchandise is no longer
prohibited from being shown by members at trade shows of re-
spondents.

2. Withdraw from and cancel in any agreement, lease, or
contract with any merchandise mart or other facility all pro-
visions or restriction that prevent or limit the time, place, or
method by which any other lessee determines to offer for sale and
sell his merchandise.

3. Make restitution of the amount of their fines to members
and ex-members who have been fined by respondents since May
30, 1964, for the violation of any rule, regulation, or policy
relating to the time, place, or method by which the member or
ex-member sold his merchandise.
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4. Offer membership to any ex-member who was expelled
or suspended since May 30, 1964, for the violation of any rule,
regulation, or policy relating to the time, place, or method by
which the ex-member sold his merchandise.

5. At the next meeting of its board of directors, or other
governing body, following the effective date of this order,
which meeting shall not be delayed more than three months,
call a meeting of its members within 60 days thereafter and
recommend to such members the adoption of a revision of its-
bylaws to incorporate each of the prohibitions contained in
subparagraphs 1-17 of part I hereof.

6. At the general meeting of its members called pursuant to
subparagraph 5 hereof to adopt the revision of its bylaws.
referred to in said subparagraph 5 hereof and inaugurate a
program for the effective enforcement of such amended
provisions.

7. Continue thereafter to enforce the prohibitions contained.
in each of subparagraphs 1-17 of part I hereof.

v

It is further ordered, That respondents Marshall J. Mantler, in-
dividually and as executive director of NAWCAS, and Robert Leip-:
zig and William H. Miller, as officers, and as representatives of all
members of NAWCAS, and all officers, and members of NAWCAS,.
shall cease and desist from in any way assisting in or attending any
trade show operated by any affiliate member of NAWCAS unless.
and until respondent NAWCAS and each of its members shall take.
the action required by Parts I, IT, and III hereof.

v

It is further ordered. That nothing contained in this order shall
prevent respondent NAWCAS, acting alone in its capacity as a
labor organization, from representing its members who are employees-
in collective bargaining with the employers of such employee mem-
bers, and from taking such other lawful action in behalf of such
employee members as, for example, that is authorized by the Con-
stitution of the United States, the Norris-LaGuardia Act (29 U.S.C.
§104), or any other law of the United States. Nor shall this order
prevent affiliated members from retaining, adopting, and enforcing-
reasonable regulations for the registration and conduct of members:
and buyers at trade shows so long as such regulations are not misused
as devices to unreasonably restrain trade.
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Arrenpix B

ANALYSIS OF TRAVELING SALESMEN’S RELATIONSHIP TO MANUFACTURERS

1. NAWCOAS Standard Contract Requirements

Under the requirements laid down by NAWCAS all salesmen
were required by January 1, 1967, to have a written contract on
NAWCAS Standard Contract form, or its equivalent. As a practical
matter, this requirement has not been enforced. But, NAWCAS
claims to have a total of over 15,000 contracts on file (approved and
not approved) so that its standard form is of some significance
insofar as it specifies the relationship between the salesman and
the manufacturer. This form has been changed from time to time
(CXs 616-618). It is not possible from the survey data in evidence
(RX 174) to determine how many contracts on each particular
form are outstanding at the present time. We accordingly take the
latest form available (CX 618-A-B) as illustrating the present
requirements of NAWCAS. Under this form:

The period of employment is fixed in the contract at one year but
the contract is terminable by either salesman or manufacturer by a
notice preceding the next selling season by sixty days and the contract
is automatically renewed (Par. 1, 5(a)-(b)). :

The rate of commission is a matter to be agreed upon between
each salesman and the manufacturer (Par. 2(a)).

The territory is also to be agreed upon and once agreed upon:

The Salesman has the exclusive right and authority within the territory

herein described, to determine, select or otherwise designate times and places
including organized apparel shows or salesmen’s group exhibits, where the
line will be shown or exhibited. The Company further agrees that if the
Salesman belongs to any organized apparel shows or salesmen’s groups within
said territory that the Company's line will be exhibited only at such shows
or with such groups; provided, that this provision skell not require a Com-
poany which has its principal place of business within said territory and main-
taims @ show room on its premises 1o close such show room. (BEmphasis
supplied.)
(Note earlier contracts did not contain this clause (Par. 2(a)). In
addition, the company agrees to refer to the salesman all inquiries
(Par. 2(d)) and to give the salesman credit for sales made in his
territory or received from customers therein (Par. 2(e)).

Right to reject orders is reserved to the Company,! and commissions
are not due except on orders shipped by the Company and accepted
by the purchaser; but the Company guarantees to pay commissions

1This is the term used for the manufacturer in the contract.
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on at least 85 percent of accepted orders (Par. 2(f)), and an order
will be deemed accepted unless rejected within the number of days
agreed upon between the parties (Par. 2(g)). '

A drawing account is provided for in an amount to be agreed upon
to cover expenses and to be deducted from commissions earned. If the
contract, is terminated at a time when the drawing account exceeds
the commissions, the salesman is not liable for the difference (Par. 3).

No reduction in commissions may be made on nationally adver-
tised merchandise groups and items, nor may advertising allowances
be charged against the salesman (Par. 2(b)).

The salesman agrees to work the territory diligently (Par. 4(a))
. and not to make representations on behalf of the Company without
its prior written consent (Par. 2(c)).

The Company agrees to furnish samples, sample bags, hangers,
cases, and other paraphernalia which the salesman agrees to return
unless stolen or damaged without negligence (Par. 4(b)), to give
the salesman invoices on the 15th of each month covering the previ-
ous month and to pay commissions on sales even though shipment
occurs after termination of the contract (Par. 6(b)).

Additional lines may be carried by the salesman if they are not
conflicting lines and if the Company has full knowledge of them
(Par. 7).

The salesman. is considered an emplog/ee by Company agreement
for social security contributions and for other Acts similar to Social
Security (Par. 8). ‘ :

T he writing constitutes entire agreement (Par.9).

Disputes are to be arbitrated (Par. 10).

2.: Other Proof

Testimony was received from a number of witnesses as to the
practical relations between manufacturer and salesman.

Practices differed to a degree among companies and among sales-
men. We list here only responsibilities that appear to be established
by a preponderance of the proof:

a. The M anufacturer.

(1) Sets the prices at which each style in a line is to be sold
(RPF 62(b));

(2) Determines to which retailers credit is to be extended and
the terms of such credit, and bears credit losses (except where the
accounts are factored) (RPF 62(c), (o)) ;

(3) Bears the expense of goods lost in transit, damaged goods, or
goods of improper cut (RPF 62 (e));
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(4) Establishes the return policy on merchandise (RPF 62(f));

(5) Determines whether to accept or reject orders (RPF 62(g),
CCPF p. 22);

(6) Furnishes samples to the salesman (RPF 62(h), CCPF p. 24);

(7) Usually retains responsibility for collection of accounts re-
ceivable (RPF 62(j), CCPF p. 25) and sets the discount policy
(RPF 62(t), CCPF p. 31);

(8) Establishes availability of promotional or close-out merchan-
dise (RPF 62(1), CCPF p. 26);

(9) Issues commission statements to the traveling salesman (RPF
62(m), CCPF p. 26) ;

(10) Determines the nature, extent, and style of the line and
which styles to discontinue (RPF 62(n), CCPF p. 26);

(11) Establishes the national advertising policy (RPF 62(q),
CCPF p.28);

(12) Sometimes suggests that traveling salesman call upon par-
ticular accounts (RPF 62(r), CCPF p. 29);

(13) Retains exclusive right to make representations, warranties,
or commitments unless prior consent is given (RPF 62(v));

(14) Retains same rights as salesman to terminate relationship
unless there is a contract (see 1 hereof, “The Period of Employ-
ment,”; RPF 62 (v), CCPF p. 32);

(15) Determines territory of salesman unless covered by contract
(see 1 hereof, “The Territory,” (RPF 62 (w)).

b. The Traveling Salesman.

(1) Conducts the day to day representation of manufacturer’s
iine in his territory (CX 618; Tr. 610, 607, 1131, 1239, 4211-12,
4556, 4620-31).

(2) Determines what accounts to call on (Tr. 607, 646, 665, 835,
1014, 1239, 4630-31, compare Tr. 648, 4630).

(8) Determines in what shows to exhibit the manufacturer’s line
subject to the rules of the affiliates involved (CX 618; Tr. 665, 835,
1007, 1131, 1304-05, 4602).

(4) Maintains responsibility for care and return of samples or
purchases and resells them at the season’s end (CX 618; Tr. 612, 603,
679, 1004, 1203).

(5) Pays expenses including travel, automobile maintenance and
operation, gas and oil, salesroom rent, porter fees, hotel, lodging and
meals, show fees, notification to customers, hire of assistants, and
hire of models (Tr. 611, 604-05, 664—65, 834-35, 1089-90, 1001,
1013-14, 3805, 1262, 1269, 4175, 4233-34, 4945, 4212, 4556, 4606, 3933,
3913, 3908, 1558, compare RX 230; Tr. 1876-77).
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(6) Determines what articles of merchandise are to be exhibited
at shows (Tr. 610, 773, 1131, 4237-38, 4517).

(7) Determines what line or lines are to be exhibited when calling
on customers (Tr. 610, 773, 834, 1131, 4651).

(8) Controls details of itinerary (Tr. 607, 1116, 123940, 124243,
4211-12, 4927-30; see Tr. 4533-34).

(9) Determines how to approach the customer (Tr. 607, 4651).

(10) Determines, subject to show rules (e.g., Tr. 768, 835) that
prescribed hours at shows what hours to work each day (Tr. 1013,
1116, 123940, 1242-43). ‘

(11) Shares with the manufacturer the risk of the success or
failure of a line through acceptance of a job on commission rather
than on a salary basis (Tr. 1014, 795-96, 4612, see Tr. 1393, 4671).
(Except to the extent of his drawing account and except in those
cases where a salary and expenses are paid by some of the larger
manufacturers (Tr. 1876-77). There is testimony that this type of
Tepresentation is increasing (Tr. 4571-72), but no satisfactory basis
for a statistical judgment (Tr. 4926).

(12) Determines whether or not to return to manufacturer’s office
Tor sales meetings (Tr. 659, 660, 753-54, 1103, 830-31, 4666) (except
in cases in which compulsory attendance is required and the ex-
pense of returning to the main office is paid by the manufacturer
(Tr. 609, 1006, 1207, 1247, 4629, see Tr. 4523).

(13) Determines, subject to the manufacturer’s right to discon-
tinue the relationship, at the conclusion of the contract, whether or
not to carry additional nonconflicting lines (Tr. 4217, 4535-36, 1541,
compare Tr. 605). (There is testimony that the tendency exists today
toward single-line representation but no satisfactory statistical in-
formation appears to be available on the subject. The statistical
data on contract approvals would indicate that the vast majority
of contracts do not prohibit the salesman from carrying additional
lines (RX 174)).

(14) Determines what emphasis should be placed on selling any
particular line, if he carries lines for more than one manufacturer
(Tr. 1181, see Tr. 4219-25, 4237-38, 4517).

(15) Determines, subject to the requirements of the territory and
the seasonal lines to be carried, when to take a vacation (sometimes
in consultation with the manufacturer (Tr. 4635-36, see Tr. 1131,
1239-40; contra Tr. 4630)).

(16) Determines the necessity for the use of models or assistants at
shows (Tr. 605, 825, 1395, 464749, 3905-06, 1549-50).

467-207—73——170
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(17) Selects the models or assistants to be used (Tr. 605, 825,
464748, 3905-06, 1549-50).

(18) Controls the conduct of all present in the sales booths
or rooms at shows, subject to the rules and regulations of the affiliate
involved (CX 684-B; Tr. 1395).

ArpEnDIx C

RESPONDENTS’ FINDINGS APPROVED BUT NOT INCLUDED IN THIS INITIAL
DECISION

Respondents’ numbered proposed findings of fact (commencing at
page 32 and ending at page 119) that may be taken to be a reasonably
accurate, unargumentative reflection of the credible evidence received
but that have been excluded as immaterial, repetitive, irrelevant, or
unnecessarily detailed are as follows:

87-91 ' : 220
93-94 ' 223

96-97 231—1st sentence only

104-110 232-235

114 238

115 except last sentence 242-243

- 117-118 248-251

120-139 252 correction CX 1263

142-143 253-254

146-164 257 correction 1964 instead of 1946,
166 1st line

168 258-281

171-172 287-288

175-177 280291

179-182 ’ ) : . (292-297 are. not found because in-
184-185 complete or argumentative; entire
187-188 : stipulations are in pleading files)
194-201 ‘

202-206 . 205 if words “so” on 2nd line thru
207 ' “following” on 4th line are stricken
200 and “as follows” substituted
212-217

OriNioN oF THE COMMISSION
JULY 20, 1970
I

Respondents herein, a national association of women’s and chil-
dren’s apparel salesmen, its local affiliates and certain individuals, are
charged with a violation of Section 5 of the Federal Trade Commis-
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sion Act by combining and conspiring to restrain trade in the sale of
women’s and children’s apparel and accessories. The hearing exam-
iner generally found the allegations of the complaint sustained and
the case is now before us on respondents’ appeal from that decision.

Respondents have raised a number of questions for consideration
on review. The main thrust of the appeal is directed to the issue of
whether the challenged practices of NAWCAS and its fellow re-
spondents are within the antitrust exemption for labor organiza-
tions; the remaining questions bear on the propriety of the examiner’s
order entered below. Respondents do not challenge the examiner’s
findings that they agreed and combined to restrict the times, places
and conditions under which clothing manufacturers may show and
sell their merchandise, and that the NAWCAS affiliates and their
individual members, as well as individual salesmen, have been simi-
larly restricted. Nor do respondents challenge the conclusion that
these practices standing alone constitute antitrust violations in con-
travention of the Federal Trade Commission Act.! They contend,
however, that their activities as those of a labor organization are
within the scope of labor’s antitrust exemption and therefore beyond
the Commission’s jurisdiction.

I

Before turning to the threshold issue, the applicability of the anti-
trust exemption for labor organizations, a brief outline of the
industry background and the nature of the function of respondents
is in order. It should be noted at this point that although we differ
with the examiner’s legal conclusions on the relevance of the NLRB
proceeding involving NAWCAS, the Commission adopts his factual
findings, which are bfxsed upon an unusually thorough and compre-

iensive review of the record.

The women’s and children’s apparel industry is comprised of some
10,000 manufacturers of women’s and children’s apparel and acces-
sories in the United States. The focus of the industry is centered
in the New York City area, but the industry is also growing in Cali-
fornia and there are some manufacturers in the Midwest. Approxi-
mately five firms have annual gross sales in excess of 100 million
dollars. Ninety percent of the manufacturers in this field, however,
have gross annual sales of one million dollars or less. Despite its
fragmented nature, respondents assert there is a trend toward con-

1 Respondents’ counsel, fn oral argument before the hearing examiner, conceded that if
NAWCAS were a trade assoclatlon the practices established by the. record would -consti-
tute a conspiracy in restraint of trade (tr. 5181).
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centration in this industry, which has put salesmen at an economic
disadvantage vis-a-vis the larger firms.

" The industry has a number of sales options available to it. The
manufacturers may sell direct in their own sales room or through
so-called resident or inside salesmen usually compensated on a straight
salary basis. In addition, goods are sold by traveling salesmen paid
on, generally, a commission basis and who may represent one or more
manufacturers. Customarily, traveling salesmen belong to one or
more NAWCAS affiliates, which conduct the trade shows which are
central to this proceedinrr Other sales methods are available to the
industry, but it is with these channels of d]StI'LbuthIl that this pro-
ceeding is concerned.

Respondent National Association of Women’s and Children’s Ap-
parel Salesmen, Inc. (NAWCAS), is a corporation comprised pri-
marily of wholesale clothing salesmen, affiliated organizations, and
groups of salesmen. It was organized in 1945 and its membership
varies from year to year, the lfltest data in the record showing be-
tween 12 to 13 thousand individual members and some 65 affiliated
organizations. The bulk of NAWCAS’ 1nd1v1dual membership con-
sists of traveling salesmen.

Most of the local NAWCAS affiliates, with the exception of those
in the Manhattan region, are comprised of traveling salesmen in the
women’s and children’s apparel field and are organized primarily
for the purpose of putting on trade shows where merchandise is
sold at wholesale to retail buyers. Typical of the respondent affiliates
is Style Exhibitors, Inc. (Exhibitors), of Chicago, Illinois, which
sponsors four trade shows a year, at which some 1500 to 2000 lines
of merchandise are shown.* Tts 900 members, who must be traveling
salesmen, are also members of NAWCAS. Exhibitors institutes and
enforces the rules and regulations governing its shows, including the
rules for behavior at such shows and rules excluding its members
from competing events and sales outlets. As already noted, it is
respondents’ operation of trade shows and restrictions on the parti-
cipation and the manner of participation in these events which gave
rise to this proceeding.

As the hearing examiner found, trade shows assist “the salesmen
members in obtaining commissions, they assist the manufacturers in
obtaining orders for merchandise, and they assist the retailers
who attend them in finding competitive goods assembled at a single

2 The examiner’s finding that the NAWCAS-affilinted organizations that put on trade
shows are a class and that respondent Exhibitors affords adequate representation to such
class is not challenged on appeal. .
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point for their convenience” (LD., p. 1032); moreover, the trade
shows of the respondent affiliates are in commercial competition with
the shows set up by the manufacturers and those of competing
groups, a finding of the examiner with which we agree.

The crucial importance of NAWCAS and the trade shows of its
affiliates for the women’s and children’s apparel industry is docu-
mented by respondents’ own estimate that their seventy-odd markets
with some 294 shows account for $3.5 to $4.5 billion dollars of annual
ready-to-wear sales.?® Clearly the amount of trade affected is sub-
stantial.

- NAWCAS, in addition to coordinating and supporting respond-
ents’ trade shows, engaged in a number of other activities alse
designed to further the economic well being of its individual mem-
bers. Certain of these had a direct bearing on the restrictions inherent
in the operations of respondents’ trade shows challenged in this
proceeding. As the examiner found, NAWCAS maintains a self-
insured or contributory benefit organization, an arbitration procedure
for handling the disputes of its members against manufacturers,* and
recommends a standard form of contract to be negotiated by its
salesmen. As noted below, attempts to enforce the arbitration pro-
cedure and the standard contract program was tied into the operation
of respondents’ trade shows and led to the institution of certain of
the restraints alleged illegal in the complaint by denying access to
this channel of distribution to those manufacturers deemed uncoop-
erative by NAWCAS, in the case of the arbitration procedure, or who
refused to enter approved contracts.

IIx

It is respondents’ trade shows which permitted them to fasten the
challenged restraints on the wholesale sale of women’s and children’s
apparel. Respondents’ utilization of the so-called “uncooperative
manufacturer” lists is, perhaps, the clearest illustration of the illegal
combination. The record sustains the finding that respondents circu-
lated among themselves lists of “uncooperative manufacturers” for
the purpose of precluding them from using trade shows to promote
and sell their merchandise.’ Apparel manufacturers and NAWCAS

3CX 16-F.

¢ CX 59, “The Arbitration Story.”

6 Respondents had ceased formal circulation of lists of uncooperative manufacturers
through the medium of the NAWCAS News in 1961, but they continued to circulate
such lists until approximately 1963, when they became aware of the Federal Trade inves-
tigation in this proceeding. Moreover, NAWCAS’ published rules and regulations continued
to retain an uncooperative manufacturers clause.



1090 FEDERAL TRADE COMMISSION DECISIONS
Opinion 7 F.1T.C.

members were further restricted in their participation in respondents’
trade shows by the requirement that any new member or any member
acquiring a new apparel line enter into the standard NAWCAS
.contract or a substantially similar agreement as a condition to parti-
cipating in any trade show operated by a NAWCAS affiliate. This
requirement, as the examiner found, effectively prohibited manu-
facturers and members without approved contracts from utilizing
respondents’ trade shows as a vehicle for distributing their goods.
The policing mechanism to enforce this requirement, described in
detail by the examiner, was systematically enforced and effective.

Manufacturers, in addition to the restrictions surrounding the
NAWCAS contract program, were subjected to regulations designed
to prevent them from engaging in “design piracy” (i.e., copying their
eompetitors’ design) and restricted in the operation of their sales-
rooms when a NAWCAS trade show was operated in the same city.
Moreover, NAWCAS and its affiliates, through the execution of
master leases, in certain merchandise marts requlred such marts
to operate in accordance with the wishes of the affiliate holding the
lease, thus channeling the sale of the manufacturer’s line through
the afiiliate’s trade show.

Reinforcing these restrictions were restrictions on the affiliate
meimbers, preventing the expelled member of one affiliate from join-
ing another until the cause of the expulsion had been removed, two
years had passed from the date of suspension, or the cause of ex-
pulsion waived by the expelling affiliate. Certain affiliates also re-
stricted the number of lines which a salesman could exhibit at trade
shows. Affiliates which were required to enforce the uncooperative
manufacturer’s rule and NAWCAS’ rules on contracts, were of neces-
sity restricted in their own operations as the result of such combi-
nation in the number of lines which -could be exhibited at their
shows. In addition, as the examiner found, the affiliates were required
to coordinate the dates of showing to prevent conflicts.

The same restrictions bearing on manufacturers and the respond-
ents’ affiliates bore even more heavily on the individual members. As
the examiner noted :

. The individual members, indeed, bear the brunt because their livell-
hood is dependent, in part, upon their ability to show the lines of the manu-
facturers they represent at trade shows. . . . (I.D., p. 1047.)

In addition, the record documents a combination among respon-
dents to restrain competition between individual salesmen by seeking
to prevent one salesman from representing those lines already repre-
sented by another (line piracy) and by restrictive qualifications on
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membership, which in turn may restrict the manufacturers’ oppor-
tunity for sales. Moreover, some of the regulations were, as the exam-
iner found, administered in an arbitrary and unreasonable manner,
e.g., one affiliate barred a prospective member because of his brother’s
alleged unethical activity. In another instance a salesman was fined
because the manufacturer he represented kept a salesroom open, over
which the salesman had no control.

v

The examiner found that NAWCAS is a trade association in its
involvement in trade show activities, but that the respondent is also
a labor organization insofar as it represents employees within the
meaning of the Norris-LaGuardia, National Labor Relations and
Clayton Acts. He concluded that the restrictive practices challenged
in this proceeding were carried out in connection with respondent’s
commercial operation of trade shows and thus. within the scope of
the Federal Trade Commission Act. He also found that these activi-
ties had been taken in concert with nonlabor groups.¢ In reaching his
decision the examiner concluded, in addition, that the National Labor
Relations Board does not have exclusive primary jurisdiction in de-
termining whether NAWCAS is a labor organization and that a
prior decision by an NLRB regional director on this point? is not
relevant to this Agency’s determination of whether respondents are
engaged in illegal commercial entrepreneurial activity.

Throughout the proceeding respondents have consistently main-
tained that the Labor Board “has exclusive original jurisdiction to
determine whether an organization is a ‘labor organization’ within
the meaning: of the National Labor Relations Act as amended . . .
Tand] that it is the duty of other tribunals to defer to the NLRB’s
- determination that an organization is a ‘labor organization’ until and
unless such determination has been authoritatively rejected by the
courts or by the NLRB itself.” 8

67.e., NAWCAS members who are representatives of management, members who are
self-employed independent contractors who are themselves employers, as well as merchan-
4ise marts and hotels,

7 Bambury Fashions, Inc., Cas. No. 2-RC14631 et al.,, Dec. 13, 1967, a proceeding
limited to the issue of whether NAWCAS is a labor organization within the meaning of
Section 2(5) of the National Labor Relations Act as amended.

8 Respondents' Appeal Brief, p. 7. Subsequently, respondents did oppose the introduc-
tion into this record of the Board's decision. That opposition was apparently grounded
not on a change of heart on respondents’ part that the Commission, as a general rule,
should defer to the NRLB’s deelsion on this point, but, rather, that the Board’s decision
is simply wrong in this instance. In this connection, respondents assert that they will
seek to appeal the NLRB’s ruling and that the evidence in the Labor Board proceeding
1s more limited than the data in this case relating to the status of traveling salesmen.
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The Regional Director’s decision that NAWCAS is a labor organ-
ization within the meaning of the National Labor Relations Act was
appealed to the Labor Board. That agency, by order and decision of
October 30, 1969, while not specifically reversing the Regional Direc-
tor’s finding that NAWCAS is a labor organization, held nevertheless
that the respondent association is disqualified from acting as a labor
organization under the laws entrusted to it for enforcement. Accord-
ingly, it dismissed the joint petition for certification under the Na-
tional Labor Relations Act. The Board’s action has direct relevance
to this proceeding for an organzation found disqualified by the
NLRB from acting as a labor organization cannot shelter behind
labor’s antitrust exemption. That result follows, since the applicabil-
ity of the labor antitrust exemption is to be determined on the basis
of a joint consideration of the antitrust and labor laws in order to
harmonize the policies embodied therein.® We agree with respondents
that we should defer to the finding of the Board on the issue, since,
after all, it is the national agency charged with the administration of
federal labor law.l? To that extent we modify the initial decision
before adopting it. We turn now to the Board’s decision dispositive
of this issue.

NAWCAS and District 65, Retail Wholesale and Department Store
Union, AFL~CIO (District 65), filed a joint petition for certification
by the NLRB under the National Labor Relations Act. The employ-
ers, in opposition to the joint petition, contended that NAWCAS is
not qualified to act as a labor organization because:

(1) its primary function is the operation of a business in direct com-
petition with the Xmployers, (2) high ranking officials of NAWCAS, who
set major policies, are also representatives of management or employers in
the industry in which NAWCAS seeks certification, (3) most members of
NAWCAS are independent contractors, (4) NAWCAS uses coercive means to
obtain and retain members, and (5) NAWCAS seeks certification to avoid
prosecution by the Federal Trade Commission in a restraint of trade com-
plaint proceeding. . . .2

We reject these contentions. The finding of the Board that the respondent associations
are dominated by traveling salesmen with the status of independent contractors is con-
sistent wiht the record of this case, as the examiner's findings demonstrate. The Board’s
conclusion that NAWCAS is disqualified as a labor organlzation and that trade shows
are a commercial enterprise in competition with manufacturers rests essentlally on that
finding. The fact that a different conclusion may or may not be justified as to the rela-
tlonship of traveling salesmen to a few of the larger manufacturers, as respondents
assert, does not vitlate the Board's decision on that score.

® See Allen Bradley Co. v. Local Union No. 8, International Broitherhood of Electrical
Workers, 325 U.S. 797, 806 (1945).

0 ¢f. Marine Engineers Beneficial Association v, Interlake Steamship Co., 370 U.S. 173,
181 (1962).

1 Bambury Fashions, Inc., 179 NLRB No. 75 (Oct. 30, 1969), slip op., p. 2.
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In reversing its regional director and determining that NAWCAS
is disqualified from acting as a labor organization within the scope
of the National Labor Relations Act, the Board made, essentially,
two findings. First, the Board found that the traveling salesmen,
constituting the great majority of affiliates holding shows, are inde-
pendent contractors rather than employees; and, second, that the
trade shows, insofar as they are operated for the benefit of such inde-
pendent contractors, are in competition with the manufacturers.

In reaching this result the Board applied the common law, right
of control test, which “turns essentially on whether the person for
whom the services are performed retains the right to control the
manner and means by which the result is to be accomplished, or con-
trols only the result. I1f the latter, the status is that of an independent
contractor. The resolution of this question depends on the facts of
the case. No one factor is determinative.” 12 In its determination that
under the right of control test the majority of NAWCAS traveling
salesmen should be held to be independent contractors, the Board
telied primarily on the NAWCAS standard contract. Traveling sales-
men, under the terms of that contract,)® the Board found, “are
-granted the right to control the means by which the manufacturer’s
line of apparel is sold within a defined territory, and the manufac-
turer retains the right to control only the result . . . Accordingly,
we find that the traveling salesmen who participate in NAWCAS
trade shows are independent contractors.”¢ With that determination,
which is entirely consistent with the findings of the examiner below,
we are in full agreement. It is these salesmen, as the Board found,
‘who, through their elected delegates to NAWCAS, exercise substan-
tial majority control over that respondent. Those salesmen who are
-employees, as the Board found, clearly have a minority voice in the
affairs of NAWCAS.

It is true that not all individual traveling salesmen who are mem-
bers of show-holding afliliates are under the precise form of the stan-
dard contract on which the Board relies (C~ 618 A-B). Use of that
form commenced in 1966, superseding prior forms, and, on occasion,
contracts with differing provisions were negotiated with certain man-
nacturers and approved by NAWCAS. Nevertheless, the presumption
is that the terms of the “standard” contract accurately reflect the
status of the great majority of the traveling salesmen who are mem-

3 Bambury Fashions, Inc., supre note 11, at 8, n.11. (Emphasis in original.)
13 CX 618 A-B. ‘
% Bambury Fashionsg, Inc., supra note 11, at 8-9,
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bers of NAWCAS and its affiliates.’s In this connection it may be
noted that NAWCAS and its officials, in documents, prior to the
litigation, frequently referred to the traveling salesmen as indepen-
dent, contractors.’® Moreover, as the Board noted, the recitation of
the record facts in this proceeding pertaining to the relationship of
traveling salesmen to manufacturers, set for in Appendix B of the
initial decision, is consistent with the right of control over the man-
ner and means of their work granted traveling salesmen in the

NAWCAS-sponsored contracts.

" Finally, as far as the salesmen’s conduct in the multi-billion dollar
trade show market is concerned, this is completely and minutely sub-
ject to respondents’ rules and regulations, which, of course, ultimately
depend on the consent of the individual members, the traveling sales-
men. As far as this crucial segment of the women’s and children’s
apparel market is concerned, the manufacturer’s right of control is
clearly nonexistent on the basis of the respondents’ own rules and
regulations, a fact recognized in respondents’ proposed findings.!?
The Board’s finding that NAWCAS is substantially comprised of
independent contractors, depending in large part on the same evi-
dence contained in this reeord, is consistent with the record herein

and we make the same finding.
The Board further found, in concluding that NAWCAS is dis-

16 As the examiner found:

“Under the requirements lald down by NAWCAS all salesmen were required by Jan-
uary 1, 1967, to have a written contract on NAWCAS Standard Contract form, or its
equivalent. As a practical matter, this requirement has not been enforced. But, NAWCAS
claims to have a total of over 15,000 contracts on file (approved and not approved) so
that its standard form is of some significance insofar as it specifies the rela tionship be-
tween the salesman and the manufacturer. This form has been changed from time to
time (CXs 616-618). It is not possible from the survey data in evidence (RX 174) to
determine how many contracts on each particular form are outstanding at the present
time. We accordingly take the latest form available (CX 618-A-B) as {llustrating the
present requirements of NAWCAS.” (I.D., Appendix B, p. 1082.)

10 Tlor example, the assistant executive director of NAWCAS, in a “research paper”,
“Does Present-Day Selling Meet Professional Standards” (1961) (CX 1568, p. 22), stated,
‘“[NAWCAS] composed of independent contractor salesmen, functions as a trade associ-
ation.” Similarly, the executive director of NAWCAS stated unequivocally, “Our men
are independent contractors . . .” (letter, August 11, 1960, to Ixecutive Secretary of
the Screen Actors Guild (RX 156) ). We note here that the examiner, who had the
opportunity to observe the testimony, stated that he accepted the recorded description in
these exhibits rather than the later recollection of the witnesses (I.D., pp. 1054-55).
According to the “NAWCAS Member Gulde Book™, over 90 percent of the members are self-
employed (CX 19, p. 35).

1%, . NAWCAS and its members realized that to most manufacturers, the laboriously
and cooperatively built prestige of the trade shows sponsored by the local NAWCAS
affiliates throughout the country and under the control not of the manufacturer but of
the salesmen themselves, through their membership in the sponsoring local NAWCAS
affiliates was considered an important element in promoting the sale of manufacturers”
merchandise . . . ."” Respondents’ Proposed Tindings, p. 28. (Emphasis in original.)
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qualified from acting as a labor organization, that NAWCAS “in its
trade show activities in behalf of independent contractors traveling
salesmen members, is engaged in the business of selling apparel in
direct competition with apparel manufacturers.” 18 Supporting this
finding, as the Board noted, are the provisions of the NAWCAS
Standard Contract providing that manufacturers are prohibited
from engaging in showroom sales of their line in the same city while
the traveling salesman is exhibiting the line at a trade show 19, and
paragraph 2 (e) which restricts manufacturers in their use of selling
alternatives to sales through the traveling salesmen in the latter’s
territory by requiring them to credit such salesmen for any sales of
the line made.

The commercial nature of the trade shows as a business enterprise,
as we have already noted, is clear, for “they assist the [independent
contractor] salesmen members in obtaining commissions, they assist
the manufacturers in obtaining orders for merchandise, and they
assist the retailers who attend them in finding competitive goods as-
sembled at a single point for their convenience.” 20 The very scale of
these trade shows, with an annual sales volume of $3.5 to $4.5 billion,

compels the same finding.
The Board, ruling that on this sct of facts NAWCAS is disqualified

from acting as a labor organization, held:

. .. what disqualifies a union from acting as such when it also conducts a
business enterprise in the same industry, is the latent danger that it may
bargain, not for the benefit of unit employees, but for the protection and
enhancement of its business interests which are in direct competition with
those of the employer at the other side of the bargaining table®

We are compelled to defer to that ruling. Under the circumstances,
the labor antitrust exemption is not available to NAWCAS. The

18 Bambury Fashions, Inc., suprae note 11, at 10.

1w« <, The Company further agrees that if the Salesman belongs to any orgarnized
apparel shows or salesmen’s groups within said territory that the Company’'s line
will be exhibited only at such shows or with such groups; provided, that this pro-
vision shall not require a Company which has its principal place of business within
said territory and maintains a show room on its premises to close such show room’
(paragraph 2(a), NAWCAS Standard Contract, CX 618-A).

This restriction on sales by competing manufacturer's outlets which ‘“became
crystallized as a clause in the NAWCAS Standard Contract”, as the hearing exam-
ifner found, “was enforced by withdrawing the manufacturer’s line from the trade
show if he failed to sign the contraet and by imposing a fine on the salesman
whether or not he had the power to comply with the showroom-closing rule” (I.D.,
p. 1043).

Moreover, NAWCAS trade shows are in competition with shows set up by manu-
facturers (I.D., p. 1032).

2 I.D., p. 1032.

2 Bambury Fashions, Inc., supra note 11, at 10.



1096 FEDERAL TRADE COMMISSION DECISIONS
‘Opinion 77 F.T.C.

policy behind that exemption clearly envisages that it apply only to
those organizations which can function in accordance with the statu-
‘tory requirements spelled out in the federal labor laws, and a cease
and desist order should issue to prevent repetition of the law viola-
tions documented in this proceeding.

A

‘We turn now to the question of remedy. The first objection that the
order is unenforceable because of the Norris-LaGuardia Act’s provi-
sions prohibiting injunctions against labor unions is patently unten-
able in light of our finding that the antitrust exemption does not
extend to NAWCAS. Clearly the anti-injunction’ provisions of the
Norris-LaGuardia Act do not shelter organizations not within the
scope of the exemption and whose antitrust violations arise essen-
tially out of a commercial enterprise.22

The Commission, nevertheless, is of the opinion that it should not
make a final decision on the form of the order before giving the
parties a further opportunity to file their recommendations, with
supporting data, regarding proposals for provisions to be included.
in a cease and desist order to terminate this proceeding. We take that
position because respondents’ trade shows, with annual sales volume
in excess of three billion dollars, obviously comprise a vital segment
of the women’s and children’s apparel market. The order should
therefore eliminate the practices found unlawful while facilitating
the continuance of the competitive function of respondents’ trade
shows. In short, the Commission needs further information on which
tc base an appropriate remedy in the light of the impact which a
cease and desist order in this proceeding may have on the industry.
Understandably, perhaps, in light of the parties’ preoccupation with
the question of the applicability of the antitrust exemption, these
questions have not been fully discussed on appeal.

In addition to the foregoing, the parties should address themselves
to the following issues. In light of the administrative burden involved
in seeking compliance as to a shifting population of some 12,000 indi-
vidual members of respondents, could not the same results be achieved

22 Ag Mr. Justice Goldberg stated: *“. .. The labor exemption is inapplicable where
the union acts not as a union but as an entrepreneur.” Concurring opinion, Local
Union No. 189, Amalgamated Meat Cutters & Butcher Workmen of North America,
AFL-(I0, et al. v. Jewel Tea Co., Inc., 381 U.S. 676, 733 (1965). See also Streiffer v.
Seaforers Sea Chest Corp:, 162 T. Supp. 602 (E.D., La. 1958).
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by limiting the coverage of the order to NAWCAS, its afliliate, and
their officers, agents and representatives? Respondents also object
that the order entered by the examiner is so vague that it is not pos-
sible to distinguish permissible from impermissible conduct. Respon-
dents’ contentions on this point, apparently embracing the whole
order, are themselves somewhat indefinite.23 Without passing on the
merits of respondents’ assertions on this question, we feel both parties
should have the opportunity to draft proposals for an order prohib-
iting the practices found illegal herein, incorporating such standards
as would facilitate compliance for respondents and enforcement for
the Commission. ;

We do not agree that paragraph II (C) and (D) and paragraph
II (3) and (4) are punitive. These prohibitions require that members
fined or expelled since May 30, 1964, pursuant to respondents’ llegal
practices, be recompensed or reinstated. We are of the view, however,
that further information is desirable to establish whether such pro-
visions are necessary to dissipate the effect of the illegal combination.
The parties should also submit information on whether such require-
ments would be practical in terms of the enforcement effort required
and the impact they would have on respondents’ future organization
of trade shows. Pertinent data on this point would include the num-
ber of ex-members and present members who would be affected by
the proposed restitution and reinstatement provisions, as well as the
expense involved in administering these provisions. In' this connec-
tion, respondents, if they are able to do so, should bring to the Com-
mission’s attention more specific information with respect to their
contention that the reinstatement provisions would require the expul-
sion of certain individuals comprising the current membership of
NAWCAS and its affiliates. In short, while we disagree that these
proposals are punitive, we are concerned with: getting as much rele-
vant data as possible to determine the practical impact of these
provisions. : :

Accordingly, we direct the parties to submit proposed forms of
order with supporting briefs presenting relevant views, data and
argument within 30 days of the receipt of this opinion and order.
When this information is before it the Commission will issue its final
order. :

Chairman Weinberger did not participate.

Commissioner Elman did not concur.

= The only concrete objection on this issue refers to paragraph I (15) of 'the order.
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Orprr ADOPTING Finpings AND CONCLUSIONS AND DEFERRING
ExTtrY OF FinaL OrpER 1

CONCLUSIONS

1. The Commission has jurisdiction of the subject matter of this
proceeding and of the respondents.

2. Section 5 of the Federal Trade Commission Act prohibits unfair
methods of competition and unfair acts and practices in commerce,
including agreements, understandings and combinations in restraint
of trade.

3. The agreements, understandings and combinations documented
by thls record, between and among respondents and with others, are
unfair methods of competltlon in commerce and unfair acts and prac-
tices in commerce in violation of Section 5 of the Federal Trade

Commuission Act.
ORDER

It is ordered, That the hearing examiner’s initial decision as modi-
fied and supplemented by the findings and conclusions embodied in
the accompanying opinion be, and it hereby is, adopted as the deci-
sion of the Commission.

It s further ordered, That the findings of fact and conclusions of
law contained in the accompanying opinion be, and they hereby are,
adopted as additional findings and conclusions of the Commission.

1t is further ordered, That complaint counsel and counsel for re-
spondents shall each file, within 30 days after the receipt of this order,
a proposed form of order and briefs in support thereof, in accordance
with the directions contained in the accompanying opinion.

1t is further ordered, That entry of the final order in this matter
be deferred until further order of the Commission.

By the Commission, with Chairman Weinberger not participating
and Commissioner Elman not concurring.

Ix Tae MaTTER OF
ZALE CORPORATION
CONSENT ORDER, ETC., IN REGARD TO TIIE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT
- Docket C-1774 Complaint, July 380, 1970—-Decision, July 30, 1970

Consent order requiring a Dallas, Texas, retail jeweler operating through
439 retail outlets and 110 additional outlets under other trade names to
cease using deceptive pricing practices, savings claims, and false guar-

antees.

! Final order to cease and desist issued February 235, 1971, 78 F.T.C. 446.



