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IN THE MATTER OF
WAYNE PHILLIPS, ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket 9237. Complaint, Feb. 12, 1990—Decision, Oct. 11, 1991

This consent order requires, among other things, that Wayne Phillips, a Scottsdale,
Arizona individual and two companies of which he was an officer, cease and
desist distributing the ‘“Government Grants” commercial and pay to the
Commission consumer redress of $50,000.

Appearances

For the Commission: Sylvia J. Kundig and Jeffrey A. Klurfeld.

For the respondents: Evic M. Rubin, Rubin, Winston, Diercks &
Harris, Washington, D.C.

COMPLAINT

The Federal Trade Commission, having reason to believe that
Wayne Phillips, individually and as an officer of Accelerated Systems,
Inc., and of United States Educational Services, Ine.; Accelerated
Systems, Inc., a corporation; and United States Educational Services,
Inc., a corporation (“respondents”); have violated the provisions of the
Federal Trade Commission Act, and it appearing to the Commission
that a proceeding by it in respect thereof would be in the public
interest, alleges:

PARAGRAPH 1. (a) Respondent Wayne Phillips is an individual who
has been an officer of Accelerated Systems, Inc., and of United States
Educational Services, Inc. At all times material to this case, he has
formulated, directed, and controlled the acts and practices of the
corporate respondents, including the acts and practices alleged in this
complaint. He resides at 15608 N. 55th Street, Scottsdale, Arizona,
and his principal office or place of business is located at 13610 North
Scottsdale Road #10-105, Scottsdale, Arizona.

(b) Respondent Accelerated Systems, Inc., is a corporation orga-
nized and doing business under the laws of the territory of the
Northern Marianas Islands. Its offices and principal places of business
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are located at 13610 North Scottsdale Road #10-105, Scottsdale,
Arizona 85254, and at P.O. Box 17878, Salt Lake City, Utah.

(¢) Respondent United States Educational Systems, Inc., is a
corporation organized and doing business under the laws of the state
of Nevada. Its office and principal place of business is located at 100
W. Grove Street #360, Reno, Nevada.

(d) Respondents have cooperated and acted together in carrying out
the acts and practices alleged in this complaint. [2]

PAR. 2. Respondents have directed, participated in, and assisted
others in the creation and dissemination to the public of advertise-
ments and promotional materials that offer for sale various materials
that are represented to feature information on obtaining government
grants to start small businesses, including but not necessarily limited
to a book titled How To Start Your Own Business By Doing Business
With The Government (hereinafter ‘‘the government grants book”)
and a service called the “Grant Alert Service.”

PAR. 3. The acts and practices of respondents alleged in this
complaint have been in or affecting commerce, as “‘commerce” is
defined in the Federal Trade Commission Act.

Par. 4. Typical of respondents’ advertising for the government
grants book and the Grant Alert Service, but not necessarily all-
inclusive thereof, is a 30-minute commercial that appears in the form
of a talk show titled “Money Money Money” (hereinafter “‘the
Government Grants commercial”’), a complete transcript of which is
attached hereto as Exhibit A. In the Government Grants commereial,
Hal Morris and Debra Morris are represented to be the hosts of a talk
show ‘“about how to get government grants. Grants means the
government gives you the money to go out and get involved in a
business.” (Ex. A, p. 1, 1. 4-10). Respondent Wayne Phillips, allegedly
“America’s foremost expert on low interest government loans and
government grants.” (Ex. A, p. 1, L. 10-11) and the author of the
government grants book, is purported to be a guest of the talk show.

COUNT 1

PAR. 5. The Government Grants commercial contains the following
statements:

(a) Debra Morris: “How much money does the government give out to help people
start new businesses?”’
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Wayne Phillips: “Well, for small businesses, Debbie, there’s 33 billion dollars.”
(Ex. A, p. 3, 1. 27 -p. 4, 1. 3)

(b) Wayne Phillips: “Understand, folks, with 33 billion dollars sitting out there for
small businesses. . . . If you were only to receive one one-thousandth of one
percent of this money,, you would have a $330,000 grant. And that’s a lot of
money. So I mean there is just so much money available, we couldn’t sell enough
books to get rid of all the money. Its almost an unlimited amount of money
available out there for any kind of job and opportunity.” (Ex. A., p. 22, 1. 25 - p.
23, 1. 6)

PAr. 6. By and through the use of the statements referred to in
paragraph five, and others of similar import and meaning in the
Government Grants commerecial or in other advertisements or promo-
tional materials and not specifically set forth herein, respondents have
represented, directly or by implication, that there is 33 billion dollars
in grants available from federal, state, and local governments to start
small businesses. [3]

PAR. 7. In truth and in fact, there is not 33 billion dollars in grants
available from federal, state, and local governments to start small
businesses. Therefore, respondents’ representation as set forth in
paragraph six is false and misleading.

COUNT II

Par. 8. The Government Grants commercial contains the following
statements:

(a) Wayne Phillips: “You can start a part-time business right now-you can go out

and start a part-time business in your house. Or if you wanted to you can go out
and get a franchise; a Pizza Hut, Burger King franchise. Or, export or import
goods.”
Hal Morris: “And you can get government money for those types of things?”
Wayne Phillips: “Well this is grant money or award money where they give you
the money, and again, you are not borrowing the money, you don’t have to pay it
back, so if the business doesn’t do too great, you don’t have to worry about going
bankrupt city, or anything like that.” (Ex. A, p. 8, 1. 12-25)

(b) Wayne Phillips: “There’s programs that you can go out and use and get some
free money, you know. There’s just about money available for every purpose that
you can think of. There’s programs for women and minorities, there’s programs
for people who own a business, and want to sort of get rid of that high debt load,
you name it, there's something for everybody out there.” (Ex. A, p. 4, 1. 9-14)

(c) Wayne Phillips: “They want to know what you are going to do with the money,
what type of jobs you are going to provide, and there is 108 business that are
approved by the government that you could start and this money would qualify
for. For instance, travel services . . .” (Ex. A, p. 4, 1. 21-24)

(d) Hal Morris: “Now you created “Wayne’s Road to Wealth.” You have come up
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”

with 5 steps that people need to follow . . .
Wayne Phillips: “Five proven steps that if they follow they can get $25,000 of
this money very quickly and rather easily, Hal.” (Ex. A, p. 5, 1. 5-10)

(e) Wayne Phillips: ““. . . I show the people how to get this information, but more
important than that, I show the people how to answer the government’s
questions. And Hal, I'm telling you, this is exciting. When you learn how to
answer the government’s questions, man, the government answers your
questions, and you get your money. And that is what this is all about, getting
your money, starting your business . . . " (Ex. A, p. 7, 1. 28 - p. 8, 1. 6) [4]

(f) Wayne Phillips: “But the point I'm trying to make is that in a short period of
time, the government will provide funds for you so that you can start your own
business. I mean, how many people here right now today are just sick and tired
of working from paycheck to paycheck, and who would love to tell your boss and
bill collectors to go shove it~come on, let me see your hands out there. Sure,
everybody would, wouldn’t you? Here’s an opportunity where you can start your
own business without having any risk involved, they pay you to start your own
business.” (Ex. A, p. 9, 1. 6-14)

(g) Audience member: “. . . so we’re exporting American-made products to other
countries. And, we need start-up capital, we were going to go the conventional
system with the bank loans. . .”

Wayne Phillips: “Right. Don’t do that. So the answer to your question, yes, there

is money available, either award or grant money . ..” (Ex. A., p. 19, 1. 20 - p.
20, 1. 15)
(h) Wayne Phillips: “. . . you can get $25,000 rather quickly, and safely, and very

fast, and there’s no risk involved.” (Ex. A, p. 25, 1. 8-10)

Par. 9. By and through the use of the statements referred to in
paragraph eight, and others of similar import and meaning in the
Government Grants commercial or in other advertisements or promo-
tional materials and not specifically set forth herein, respondents have
represented, directly or by implication, that it is easy for the average
consumer to obtain a government grant to start virtually any type of
small business.

PaR. 10. In truth and in fact, it is not easy for the average consumer
to obtain a government grant to start virtually any type of small
business. Therefore, respondents’ representation as set forth in
paragraph nine was and is false and misleading.

COUNT III
PAR. 11. The Government Grants commercial contains the following

statements:

(a) Hal Morris: “Now you created “Wayne’s Road to Wealth.” You can come up
with 5 steps that people need to follow . . .”
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Wayne Phillips: “Five proven steps that if they follow they can get $25,000 of
this money very quickly and rather easily, Hal.” (Ex. A, p. 5, 1. 5-10)
Wayne Phillips: ““. . . I show the people how to get this information, but more
important than that, I show the people how to answer the government’s
questions. And Hal, I'm telling you, this is exciting. When you learn how to
answer the government’'s questions, man, the government answers your
questions, and you get your money. And that is [5] what this is all about, getting
your money, starting your business . . .” (Ex. A, p. 7, 1. 27 - p. 8, 1. 6)
Audience member: “Would you have to be very very thorough, like maybe do
premarketing or whatever to present a proposal for a grant?”

Wayne Phillips: “An excellent question, and the answer to that, and this is my
little pet baby right here, in my book, I have a business plan, and I'm telling you
something, this is the piece de resistance that I've worked on for two years. This
business plan takes you step by step and shows you how not only, to answer your
question, but more importantly, how to answer the government’s questions. . . .
And you show the government what the government is going to get if they give
you a three to four hundred thousand dollar award. And when you show the
government what’s in it for them, you are going to show it, how the government
to give you the money, and you are going to get your business started, you're
going to get your money. And that is so important. So that is what the business
plan is all about here.” (Ex. A, p. 17, 1. 21 - p. 18, 1. 13)

Hal Morris: “All right, review for people, I'm sure they’re going to want to get
your book. Review for people what they’re going to get and how much it is.”
Wayne Phillips: “Well they're going to get the only book of its kind, Hal, ever
written in the United States. How to Start Your Own Business by Doing
Business With the Government, where you don’t borrow money, the government
pays you or gives you the money for providing a service or exporting goods . . .
There’s programs in here if you want to go to the trade shows. Perhaps you can
apply for money, and they’ll fly you over to Frankfurt to annual trade show over
there. They’ll make you fly on an American airline, though, they want that
money to stay with the United States. If you have a travel agency, you can
expand your business. If you own a business now, you can get money to sort of
pay down your overhead and refinance it. You know, you get everything that you
need to get started. Take advantage of this information. The opportunities are
there, the programs are there, and whether you do something or not about it,
folks, somebody else will be doing it if it is not you. And I think that is the
essence of this program. It is affordable, you can get $25,000 rather quickly, and
safely, and very fast, and there’s no risk involved.” (Ex. A, p. 24, 1. 11 - p. 25, 1.
10)

PAr. 12. By and through the use of the statements referred to in
paragraph eleven, and others of similar import and meaning in the
Government Grants commercial or in other advertisements or promo-
tional materials and not specifically set forth herein, respondents have
represented, directly or by implication, that the government grants
book consists primarily of information on how average consumers can
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easily obtain grants from federal, state, and local governments to
start virtually any kind of small business. [6]

Par. 13. In truth and in fact, the government grants book does not
consist primarily of information on how average consumers can easily
obtain grants from federal, state, and local governments to start
virtually any kind of small business. Therefore, respondents’ represen-
tation as set forth in paragraph twelve was and is false and
misleading.

COUNT 1V

Par. 14. The Government Grants commercial contains the following
statement:

(a) Wayne Phillips: “There is one program I would like to take just a moment to
mention, it is called an SBIR, I was mentioning that to Diane a little while before
the show, this is the Small Business Innovation Research Program, where there
is 400 million dollars in grants available right now. It is a federal program
administrated through the state government. You can apply through the State
government and get $25,000 very, very easily, and in a short period of time.”
(Ex. A, p. 14, 1. 13-20)

PaR. 15. By and through the use of the statements referred to in
paragraph fourteen, and others of similar import and meaning in the
Government Grants commercial or in other advertisements or promo-
tional materials and not specifically set forth herein, respondents have
represented, directly or by implication, that the Small Business
Innovation Research Program provides grants to consumers to start
virtually any kind of small business, and that average consumers can
obtain a $25,000 grant from the Small Business Innovation Research
Program to start a small business quickly and easily.

Par. 16. In truth and in fact, the Small Business Innovation
Research Program does not provide grants to consumers to start
virtually any kind of small business and average consumers cannot
obtain a $25,000 grant from the Small Business Innovation Research
Program to start a small business quickly or easily. Therefore,
respondents’ representations as set forth in paragraph fifteen were
and are false and misleading.

COUNT V

PAR. 17. The Government Grants commercial contains the following
statements:
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(a) Wayne Phillips: “And this is exciting because you can have bankruptey or bad
credit. It is not a loan-you don't apply for it. You are given the money or you are
paid to start your own business.” (Ex. A, p. 3, 1. 3-6)

(b) Audience member: “My name is JoAnne Joiner, and my question is, what sort of
credit rating do they want to look at?”
Wayne Phillips: “Good, JoAnne. You know, you don’t need a credit rating,
because you are not borrowing money. You see, you are given [7] money, or you
are paid to start a business. This is my whole point, and I failed if I haven’t
brought that across JoAnne to you. This is not a loan; you don’t apply for
anything. . . . You could have filed bankruptcy this morning, and go out and get
this money tomorrow afternoon. . . . Show the government what'’s in it for them
and, you know, you can forget about going to a bank and qualifying. See that is
the beauty of this. You are absolutely paid or given money where you don’t have
to qualify. And if you make 100,000 or 2 million dollars a year, or if you file for
bankruptcy, it doesn’t make a difference, because you are not borrowing
money.”
Audience member: “I see. Thank you.”
Hal Morris: “So Wayne, you don’t even fill out a financial statement?”
Wayne Phillips: “You don't even fill out a financial statement.” (Ex. A, p. 20, 1.
24 - p. 21, 1. 26)

Par. 18. By and through the use of the statements referred to in
paragraph seventeen, and others of similar import and meaning in the
Government Grants commercial or in other advertisements or promo-
tional materials and not specifically set forth herein, respondents have
represented, directly or by implication, that federal, state, and local
governments provide grants to consumers to start small businesses
without regard to the grant applicant’s financial history or resources.

PARr. 19. In truth and in fact, federal, state, and local governments
do not provide grants to consumers to start small businesses without
regard to the grant applicant’s financial history or resources. The
financial history and resources of the applicants are factors that are
considered by the federal, state, and local governments in making
grants. Therefore, respondents’ representation as set forth in para-
graph eighteen was and is false and misleading.

COUNT VI

PaR. 20. The Government Grants commercial contains the following
statements:

(a) Wayne Phillips: “A couple of years ago I was sitting on the plane and a
gentleman next to me recognized me from one of my many television
appearances and said, ‘Well I have made money with government programs, but
a little bit different than you have, Wayne. The government pays me or gives me
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grant money to start my own business.’” And the gentleman’s name is Bill
McConarty from back in Maryland. He has a company called AMAF, where they
make circuit boards for computers for the GSA office. And one thing led to
another and we talked for the entire plane trip across the country, and Bill got
me started looking into programs available for people who have little or no
money, or own a business, maybe you need to refinance it, where you can start
your own business without having, one, to borrow money and put your house and
your spouse [8] and yourself in hock, where the government will pay you to start
your own business.” (Ex. A, p. 2, 1. 3-18)

(b) Wayne Phillips: “Sandy Taylor, who came to one of my lectures and my
seminars, . . . [s]he came to my seminar, one because it wasn't free, there is no
free lunch, and two it wasn’t too expensive, it was I think $30 at that time.
Sandy went out and she used the information and this is a copy of her very first
bank statement that she got from a contract award, when the government paid
her to do business, she received the very first month, $66,675 and change.
That's $800,000 a year, just for going out and providing a service for the
government. Now I'm not going to promise to people, you know, here in the
audience today, that you're going to get such great success as Sandy, but on the
other hand, maybe your success will be a lot bigger than that. But the point I'm
trying to make is that in a short period of time, the government will provide
funds for you so that you can start your own business.” (Ex. A, p. 8, 1. 17 -p. 9,

1. 8)
(¢) [SUPER: FRED ARBAB FORMER TAXI DRIVER WHO USED WAYNE'S SYSTEM - NOW

GROSSING $400,000 MONTHLY.]
(Ex. A, p. 11, 1. 14-16)

PAR. 21. By and through the use of the statements referred to in
paragraph twenty, and others of similar import and meaning in the
Government Grants commercial or in other advertisements or promo-
tional materials and not specifically set forth herein, respondents have
represented, directly or by implication, that respondents’ claimed
success stories are true and/or illustrate and substantiate that the
information provided in the government grants book has been used
successfully by average consumers to start small businesses.

Par. 22. In truth and in fact, respondents’ claimed success stories
are not true and do not illustrate or substantiate that the information
provided in the government grants book has been used successfully by
average consumers to start small businesses. Therefore, respondents’
representations as set forth in paragraph twenty-one were and are
false and misleading.

COUNT VII

PAR. 23. The Government Grants commercial contains the following
statements:
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(a) [SUPER: SPECIAL BONUS IF YOU ORDER NOW! #1 GOVERNMENT GRANT ALERT

SERVICE.]
(Ex. A, p. 16, 1. 12-15) [9]
(b) Wayne Phillips (voice only): “I will also include my special ‘Grant Alert Service’
as a bonus for your benefit, which will alert you to all these opportunities in
your area . .." (Ex. A, p. 26, 1. 16-18)

PAR. 24. By and through the use of the statements referred to in
paragraph twenty-three, and others of similar import and meaning in
the Government Grants commercial or in other advertisements or
promotional materials and not specifically set forth herein, respon-
dents have represented, directly or by implication, that every
consumer who purchases the government grants book will receive, in
a timely manner and at no additional cost, respondents’ Grant Alert
Service, which consists of information that will alert consumers
promptly and preferentially of the availability, in their particular
geographic area, of government grants to start small businesses.

PAr. 25. In truth and in fact, every consumer who purchases the
government grants book has not received from respondents, in a
timely manner and at no additional cost, respondents’ Grant Alert
Service or any other information that will alert consumers promptly
and preferentially of the availability, in their particular geographic
area, of government grants to start small businesses. Therefore,
respondents’ representation as set forth in paragraph twenty-four was
and is false and misleading.

PaRr. 26. Respondents’ dissemination of the aforesaid false and
misleading representations, as alleged in paragraphs five through
twenty-five of this complaint, and respondents’ failure to provide to
purchasers of the government grants book the Grant Alert Service or
any other information that served to alert them promptly and
preferentially of the availability, in their particular geographic area, of
government grants to start small businesses, as alleged in paragraphs
twenty-three through twenty-five of this complaint, constitute unfair
and deceptive acts or practices in or affecting commerce in violation of
Section 5(a) of the Federal Trade Commission Act.

EXHIBIT A

Transeript of ‘“Government Grants” Commercial

[Music, “Money Money Money” Identification]
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Hal Morris: Thank you. Welecome to our show today. Today you're going to learn
about how to get government grants.
[SUPER: HAL MORRIS and DEBRA MORRIS]

Hal Morris: Grants means the government gives you the money to go out and get
involved in a business. We have America’s foremost expert on low interest
government loans and government grants, Mr. Wayne Phillips, who has a brand new
book called, “How to Start Your Own Business By Doing Business With the
Government.” And Deb, you may be interested in knowing that Wayne used to be
with the Charlie Byrd jazz band. He was a jazz drummer. You have come a long way
from the jazz band to America’s foremost expert on low interest government loans
and grants.

Wayne Phillips: It has been a long road.

Hal Morris: Bring us up to date on what has been happening as far as you are
concerned and what has been happening in the area of the government grants.

Wayne Phillips: Well, the last two years, Hal and Debbie, and thank you again for
inviting me on your program here today.

[SUPER: WAYNE PHILLIPS, GOVERNMENT GRANT EXPERT] [2]

Wayne Phillips: I've been doing a lot of research, basically doing the same thing 1
have been doing for the last 11 years, researching and using government programs. A
couple of years ago I was sitting on the plane and a gentlemen next to me recognized
me from one of my many television appearances and said, ‘Well I have made money
with government programs, but a little bit different than you have, Wayne. The
government, pays me or gives me grant money to start my own business.’ And the
gentleman’s name is Bill McConarty from back in Maryland. He has a company called
AMAF, where they make circuit boards for computers for the GSA office. And one
thing led to another an we talked for the entire plane trip across the country, and Bill
got me started looking into programs available for people who have little or no money,
or own a business, maybe you need to refinance it, where you can start your own
business without having, one, to borrow money and put your house and your spouse
and yourself in hock, where the government will pay you to start your own business.

Debra Morris: Why?

Wayne Phillips: Why, because number one, Debbie, the government is going to give
you the money, you are going to provide jobs. You are going to put money back into
the economy, you are going to hire people, and number two, you know, the
government is the biggest employer in the world, they need paper clips, they need
pencils provided for them. How about, a little bit later on you are going to meet a
gentlemen who is exporting. [3] If 10,000 people were to do what this one gentlemen
did, we would reduce our trade deficit by 50 billion dollars, and that would have a
tremendous impact. And this is exciting because you can have bankruptcy or bad
credit. It is not a loan—you don’t apply for it. You are given the money or you are
paid to start your own business.

Hal Morris: Okay, so you go through a process where you go to the government and
say “I'd like to go into the business of selling produets to some foreign country” or . . .

Wayne Phillips: Or right in your own backyard, Hal. You can start a part-time
business right now—you can go out and start a part-time business in your house. Or
if you wanted to you can go out and get a franchise, a Pizza Hut, Burger King
franchise. Or, export or import goods.
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Hal Morris: And you can get government money for those types of things?

Wayne Phillips: Well this is grant money or award money where they give you the
money, and again, you are not borrowing the money, you don’t have to pay it back, so
if the business doesn’t do too great, you don’t have to worry about going bankrupt
city, or anything like that.

Debra Morris: How much money does the government give out to help people start
new businesses? [4]

Wayne Phillips: Well, for small businesses, Debbie, there’s 33 billion dollars.

Debra Morris: (laughs)

Wayne Phillips: Just . . . under Executive Orders 11625 and 12138 the government
has set aside special money just for women and minorities. There’s programs that you
can go out and use and get some free money, you know. There’s just about money
available for every purpose that you can think of. There’s programs for women and
minorities, there’s programs for people who own a business, and want to sort of get
rid of that high debt load, you name it, there’s something for everybody out there.

Debra Morris: Now if they give you, okay, let’s say they give me a grant, what do
they expect in return?

Wayne Phillips: Well, Debbie, the government is just not going to say, “Here’s
$100,000, Debbie, go out and have a party.” They want to know what you are going
to do with the money, what type of jobs you are going to provide, and there is 108
businesses that are approved by the government that you could start and this money
would qualify for. For instance, travel services, or perhaps if you had an idea or an
invention there is money available for you inventors that would be out there who are
trying to raise, what do they call it, capital, you know, venture fund capital, the
government has money available for that. So [5] basically, if you answer the
government’s questions, Debbie, the government is going to answer your questions
and you get your money. And that is the bottom line, is getting your money.

Hal Morris: Now you created “Wayne's Road to Wealth.” You have come up with 5
steps that people need to follow . . .

Wayne Phillips: Five proven steps that if they follow they can get $25,000 of this
money very quickly and rather easily, Hal.

Hal Morris: All right. Let’s go to that right now. Let’s go to the screen and take a
look at “Wayne’s Road to Wealth.”

[SUPER: WAYNE'S ROAD TO WEALTH

1. FIND A BUSINESS YOU WOULD ENJOY

2. ORDER “HOW TO START YOUR OWN BUSINESS”

3. APPLY FOR YOUR GOVERNMENT GRANTS AND AWARDS
4. OBTAIN GOVERNMENT GRANTS

5. REPEAT THE PROCESS]

Wayne Phillips: Okay, now step number one, obviously is, I recommend that you
find a business that you’d be happy in, obviously you don’t want to be in a business
that you’re not going to be happy with. Number two is get the information. This [6] is
the only book of its kind in the United States.

Hal Morris: Order your book.

Wayne Phillips: Get this information. There is no other book like it. Three, you
really have got to go out and use the information and apply for these awards and the
grants. Number four, get the government contracts, so that you are paid for providing
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these services. And the most important thing of all, Hal and Debbie, is once you've
done this, don’t stop doing this just one or two times, repeat the process over, use it to
start another business or perhaps employ your family members. So it is an easy
process, and the most important thing is that it is very affordable. You know, a lot of
people, you see them march across television, talking about everybody making money
with a good program, but it costs three or four hundred dollars to buy the program.
What I have done this time, is I made it affordable for everyone. So that everybody
can go out and get this information.

Hal Morris: Okay, now one of the things that impressed me is this is 338 pages,
packed full of information . . .

Wayne Phillips: It is about the size of an average city telephone book. Look, it is two
years of my life into that darn thing, and it is hot off the press, and I mean literally,
hot off the press.

Hal Morris: And it’s not just how to get the grants, but it [7] shows you also how to
do business with governments.

Wayne Phillips: It shows you, well for instance, ah, Hal, I show people how to get
the information from the government. Here is a copy of a letter from the United
States embassy in Cairo, Egypt, where I wrote to them, I think it was for 5 or 10
bucks, I asked for this information, and the government sent me this telephone-sized
book, it is called, the A-Z Directory for Doing Business in Egypt. . . .

[STILL PHOTOGRAPH OF LETTER DATED MAY 22, 1988 TO W. PHILLIPS,
ASI, SCOTTSDALE, ARIZONA, ON U.S. EMBASSY LETTERHEAD]

Wayne Phillips: Now this is just one country. Addresses, phone numbers, banks,
contacts there, and as you see on the letter there, you know there is a lot of doubting
Thomases out there, “Oh, there is no grant money available,” that is a bunch of
poppycock. Right in that letter from the embassy in Cairo, Egypt it says on page 37,
“Mr. Phillips, you will find the information that you requested about the grants and
the low interest rate loans.” So, Hal and Debbie, now . . .

Hal Morris: So at no charge, you can get hold of it . . .

Wayne Phillips: Right, it costs about five or ten bucks, you know, the government is
running into tough times now. You know, you have to help them out a little bit here
and there. But I show the people how to get this information, but more important [8]
than that, I show the people how to answer the government’s questions. And Hal, I'm
telling you, this is exciting. When you learn how to answer the government’s
questions, man, the government answers your questions, and you get your money.
And that is what this is all about, getting your money, starting your business, putting
people back to work, exporting, reducing that federal trade deficit, this is the most—I
haven't been this excited about anything since I got that first low interest rate
government loan back in 1980, and that was a long time ago. This is incredible.

Hal Morris: Okay, so now you have a check, a copy of a check there. Tell us of the
story about the lady who, and show us this check.

Wayne Phillips: Well, this check right here, this a copy of a . . . Sandy Taylor, who
came to one of my lectures and my seminars . . .

[STILL PHOTOGRAPH OF BANK STATEMENT CONTAINING CREDIT ENTRY
OF $66,675.]

Wayne Phillips: She came to my seminar, one because it wasn’t free, there is no free
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lunch, and two it wasn't too expensive, it was I think $30 at that time. Sandy went
out and she used the information and this is a copy of her very first bank statement
that she got from a contract award, when the government paid her to do business, she
received the very first [8] month, $66,675 and change. That’s $800,000 a year, just
for going out and providing a service for the government. Now I'm not going to
promise to people, you know, here in the audience today, that you're going to get such
great success as Sandy, but on the other hand, maybe your success will be a lot bigger
than that. But the point I'm trying to make is that in a short period of time, the
government will provide funds for you so that you can start your own business. I
mean, how many people here right now today are just sick and tired of working from
paycheck to paycheck, and who would love to tell your boss and bill collectors to go
shove it—come on, let me see your hands out there. Sure, everybody would, wouldn’t
you? Here's an opportunity where you can start your own business without having
any risk involved, they pay you to start your own business. And if you are a female or
a minority, there are special programs under the Executive Orders 11625 and 12138.
This is the most, you know Hal, this is an opportunity that people, that they can use in
a short period of time to get control of their financial destiny. And I think that is
important. It is not get rich quick, or make a million dollars, but you can dramatically
improve your financial well being.

Debra Morris: If you would like to order Wayne Phillips book, for only $49.95, you
can call the phone number on the bottom of your screen [NO PHONE NUMBER
LISTED]. Dad, why don’t you go get some questions from the audience, and Wayne,
you can introduce the two people we’ve just been joined by. [10]

Wayne Phillips: Well, thanks Debbie. On my immediate left here, this lovely young
lady, her name is Diane Tavares. She is a former government employee who is a
business consultant. Diane actually writes the grants for the government.

Debra Morris: Wow!

Wayne Phillips: And the gentlemen, to Diane’s left, now my good friend, Mr. Fred
Arbab, and fate brought Fred and I together, who has an incredible story that I think
that if Fred has done, just about anyboedy can do it.

Debra Morris: Okay, well, why don’t you start by introducing, or telling us how you
and Fred met.

Wayne Phillips: Well, I'll let Fred tell the story, I came back off of a plane trip from
overseas and . . .

Fred Arbab: About a year ago I was a taxi driver. Mr. Wayne Phillips came in as a
passenger into my taxi, as I was loading his luggage into the back, in the trunk of the
taxi, I noticed a card frequent flyers, which one of the, most of the airlines they have
that for their frequent flyers. Sitting in the cab, I noticed that he is very tired. I ask
him if he has been overseas, he said yes, he has come overseas, he is very tired. I
wanted a very short conversation with him. I told him, yes, I noticed that frequent
flyers, you must be doing a lot of travelling. He said yes, I do. I'm almost 4 days of the
week [11] out of town, and giving seminars. I asked him what kind of seminars, he
told me the government loan, and how to start making your own business. During the
20 minute drive to his house to Scottsdale, I tried to pump him out as much as I could
... [LAUGHTER] ... After he told me what it cost to get that package I tried to get
as much as I could, because I didn’t have the money to pay for that. After that several
times 1 bothered him again at home, I called him, and, about starting in March, I
stopped driving a cab and I start my own import-export company. Within two months
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after I start the company, or three months rather, I got a contract from one of the
companies overseas for $400,000 a month, for one year. Total of four million dollars.

[SUPER: FRED ARBAB FORMER TAXI DRIVER WHO USED WAYNE'S
SYSTEM - NOW GROSSING $400,000 MONTHLY.]

Wayne Phillips: Four million, eight hundred thousand dollars on the first order!

Fred Arbab: First order.

Debra Morris: Oh wow!

Fred Arbab: That order is going to commence starting at the beginning of next
month, and will be going until October of 1989.

Debra Morris: And what are you . . . 7 [12]

Fred Arbab: This was through reading his book, talking to him, and get an initial
start and motivation, and the way he talked, very simple, very easy, so if I could
understand, everybody else could too.

Debra Morris: So, let me understand, you went from driving a taxicab to a contract
now making $400,000.

Fred Arbab: To the owner of an import-export company making $400,000.

Wayne Phillips: A month! That’s 4.8 million—just imagine, Debbie, if we can help
10,000 people do what Fred has done, we would reduce the federal trade deficit by
almost 50 billion dollars, and that folks would have a significant impact on our
financial future in this country. See, the, inch by inch, Debbie, it's a cinch. Now Diane
here, she is the lady that puts the mechanics, you know, I have the technique, she puts
the mechanics, and Diane has a very interesting story that as a former employee of
the state of Nevada.

Diane Tavares: Nevada.

[SUPER: DIANE TAVARES GOVERNMENT GRANT WRITER]

Diane Tavares: I worked for the State of Nevada for [18] 12 and 1/2 years, and
decided to go out on my own as a consultant, and one of the things I had done as an
employee was write grants, or work with people who were writing grants. And a state
agency will ask for 10,000 up to 80, 40, 50,000 dollars, whatever is available. You are
told in advance that this money will be available and different states will apply for it.
And so when I left the state agency, I talked with Wayne, had some conversations
with him, and a little bit like Fred, kept getting in touch with him about more
information. And now I'm working with people, particularly women, in small
businesses that are wanting to start businesses with child care centers, restaurants,
franchises, whatever.

Debra Morris: That is exciting!

Wayne Phillips: Yes.

Diane Tavares: Thank you.

Wayne Phillips: There are special programs just for women and minorities and
there’s opportunities there for people, there’s also if you happen to be a retired person,
there’s special opportunities out there so that if you just don’t want to go out and play
9 rounds, 9 holes of golf there, that you can start a little business and perhaps travel
the world, go to trade shows, and things like that. Its very gratifying, Debbie, to know
that, yes, I make money doing this, Fred and Diane and the people watching, now
they'll make money doing this, but I think [14] that the bottom line is that you are
really helping people. And that’s, that’s very gratifying.
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Debra Morris: And what I like about it is you can choose a business that you enjoy
doing. . . .

Wayne Phillips: Right.

Debra Morris: So many people are in jobs that they are unhappy in. And when you
can start your own business, that’s exciting.

Wayne Phillips: Right. There is one program I would like to take just a moment to
mention, it is called an SBIR, I was mentioning that to Diane a little while before the
show, this is the Small Business Innovation Research Program, where there is 400
million dollars in grants available right now. It is a federal program administrated
through the state government. You can apply through the State government and get
$25,000 very, very easily, and in a short period of time. And just think, if you started
your own business, Debbie, and you provided x y z service for the State of California,
and your profit was only $10,000, wouldn’t that make a substantial impact on your
financial well being, and take care of some of those credit card payments that we have
all ran up . . .

Debra Morris: Oh, yeah! [15]

Wayne Phillips: . . . during the last year or two? That is just one program that you
can get started with immediately. It's very exciting though.

Hal Morris: One of the programs that are out there has to do with minority
programs, and also welfare. I saw something the other day, where women who have
been on welfare are being set up in their own business and many times they are
operating it from at home while they are still taking care of the kids. But there are
grant programs in all types of different areas, isn’t that correct?

Wayne Phillips: Well, that’s true, Hal, and more importantly, the government will
pay professionals like Diane to help you set up your own business.

fMUSIC] [MONEY MONEY MONEY IDENTIFICATION]

[SUPER: “HOW TO START YOUR OWN BUSINESS BY DOING BUSINESS
WITH THE GOVERNMENT” $49.95 & $4 SHIPPING & HANDLING

1-800-453-3300

VISA, MASTERCARD, AMEX OR SEND CHECK, OR MONEY ORDER TO:
GOVERNMENT GRANTS, P.0. BOX 54880, PHOENIX, AZ 85078]

Wayne Phillips (vocal only): Go to the telephone, order this information now. Call
the toll-free number you see on your screen, or send your check or money order to the
address you see on the screen. Look, think about all of the ways that you can be
making money with this opportunity. Think about the people that you can be helping.
And . . .

[SUPER: SPECIAL BONUS IF YOU ORDER NOW!

#1 GOVERNMENT GRANT ALERT SERVICE

#2 LIST OF PRODUCTS & SERVICES THE GOVERNMENT WILL PAY YOU
FOR ON A DAILY BASIS.]

Wayne Phillips (vocal only): . . . if you do that, the first thousand people that order
from this broadcast, I will send you as a special bonus, my ‘Grant Alert Service.* Look,
this is the only service of its kind in the entire country, where you will be alerted
before anyone else to these government awards and contracts in your area. And, as a
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second special bonus, I'll even send you the list of businesses that the government will
pay you on a daily basis for. [17]

[SUPER: “HOW TO START YOUR OWN BUSINESS BY DOING BUSINESS
WITH THE GOVERNMENT” $49.95 & $4 SHIPPING & HANDLING

1-800-453-3300
VISA, MASTERCARD, AMEX OR SEND CHECK, OR MONEY ORDER TO:
GOVERNMENT GRANTS, P.0. BOX 54880, PHOENIX, AZ 85078]

Wayne Phillips (vocal only): So go to the telephone, call the toll-free number that
you see on the screen, or send your check or money order to the address on the screen.
Do it now!

[SUPER: ORDER NOW! CALL TOLL FREE! 1-800-453-3300]

Audience member: Would you have to be very very thorough, like maybe do
premarketing or whatever to present a proposal for a grant?

Wayne Phillips: An excellent question, and the answer to that, and this is my little
pet baby right here, in my book, I have a business plan, and I'm telling you something,
this is the piece de resistance that I've worked on for two years. This [18] business
plan takes you step by step and shows you how not only, to answer your question, but
more importantly, how to answer the government’s questions. As a matter of fact, I
have examples here, obviously you want to take my name off of it and put your name
on there, otherwise, what, if you want to put my name on then I'll be happy to start a
business with you, but I take you step by step. And you show the government what
the government is going to get if they give you a three to four hundred thousand
dollar award. And when you show the government what's in it for them, you are
going to show it, how the government to give you the money, and you are going to get
your business started, you're going to get your money. And that is so important. So
that is what the business plan is all about here.

Audience member: My question is, I'm interested in starting a riding school for
handicapped children. The second part of my question deals with, would the livestock
which are needed for this type of child come under that grant program?

Wayne Phillips: Well, the answer is yes and no. It all depends. You have to
remember the government wants to know that the more money they give you, the
more jobs they want you to put people to work with. So if you were to get a small
award, say $25,000, the answer would probably be “no.” However, if you were to
apply and receive say 250, or 3 or 400,000, and hire 2 or 3 or 4 full-time employees,
then the chances are very good that could in fact pay for the livestock that would be
included in your business. [19]

Hal Morris: Diane, you're shaking your head in agreement with that?

Debra Morris; Yes, I agree with Wayne and also I have found that the government
tends to go with grants that are dedicated to either women, children, handicapped, or
those things, and it may be your creative idea that they would choose to fund.

Audience member; 1 feel like fate brought me here . . .

Wayne Phillips: Well good.

Audience member: . . . because I am involved in a start-up business right now. It is
women and minority owned . . .

Wayne Phillips: That's great.
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Audience member: We are making plastic products, and exporting them to other
countries, . . .

Wayne Phillips: Great!

Audience member: . . . so we're exporting American-made products to other
countries. And, we need start-up capital, we were going to go the conventional system
with the bank loans . . .

Wayne Phillips: Right. Don’t do that. [20]

Audience member: So do you have any suggestions?

Wayne Phillips: Yes, absolutely Linda, for instance, and I'm glad you asked that
question, I have right here the name and address where you can apply for a mailing
list, this is a mailing list of 160,000 businesses overseas that are looking to buy your
product. In addition to that, something more important, if you are not a female or a
minority, and I would certainly qualify for that, what you do is that you form a little
sub-S corporation, have your wife, mother, sister, or daughter own 51% or more,
Linda, of that corporation, presto, you have formed a minority/female corporation. So
the answer to your question, yes, there is money available, either award or grant
money, plus, more important than that, you have the mailing list, the export mailing
list in here, that you can use for 160,000 businesses overseas looking to buy your
products.

Audience member: That's terrific. Thank you.

Wayne Phillips: Good luck to you. Thank you.

Audience member: My name is JoAnne Joiner, and my question is, what sort of
credit rating do they want to look at?

.Wayne Phillips: Good, JoAnne. You know, you don’t need a credit rating, because
you are not borrowing money. You see, you are given money, or you are paid to start
a business. This is [21] my whole point, and I failed if I haven’t brought that across
JoAnne to you. This is not a loan; you don’t apply for anything. You have to provide a
proposal—a business plan, where people like Diane help you with, or my business plan
in the book will help you with. But it is not a loan—you could have filed bankruptcy
this morning, and go out and get this money tomorrow afternoon. But you have to
remember this, JoAnne, you've got to show the government what's in it for them.
How many people are you going to hire if you start a little business? You know, what
kind of FICA is the government going to get? You know, the insurance, Social
Security insurance. Show the government what’s in it for them and, you know, you
can forget about going to a bank and qualifying. See that is the beauty of this. You
are absolutely paid or given money where you don’t have to quality. And if you make
100,000 or 2 million dollars a year, or if you file for bankruptey, it doesn’t make a
difference, because you are not borrowing money.

Audience member: I see. Thank you.

Hal Morris: So Wayne, you don't even fill out a financial statement?

Wayne Phillips: You don’t even fill out a financial statement. You have to fill out a
business plan and show them where the money’s gonna . . . JoAnne, you got to show
the government where the money’s going to go. I mean, you can’t take a trip to Las
Vegas and have a party, I mean, that’s a no-no. [22]

Hal Morris: Okay.

Audience member: Okay, hi, Wayne. My husband, Wayne, and I'm Elaine, we're
interested in starting a home appraisal business. What I want to know about this
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grant—how stringent are, is the government in policing the grant process, and how
often would we expeect audits or inspections or whatever if we were granted . . .

Wayne Phillips: Well, why don’t I allow Diane to answer that question. That’s more
of her area of expertise right there.

Diane Tavares: Thank you Wayne. I think that if you write your proposal and
particularly the business plan that's in the book I've found it to be very beneficial
because you address all the areas. And usually you're not accountable until a time
frame has come up, like your grant is for a one-year period, or for six months. And at
that time when you are re-applying for a grant, you would be stating what you had
done with it. Some of them may ask for a specific time frames, like a report once a
month, but very few of them do.

Wayne Phillips: Understand, folks, with 33 billion dollars sitting out there for small
businesses. See, the government understands that 7 out of 10 new jobs are going to
be created by the small entrepreneur, the small business person. If you were only to
receive one one-thousandth of one percent of this money, [23] you would have a
$3830,000 grant. And that’s a lot of money. So I mean there is just so much money
available, we couldn’t sell enough books to get rid of all the money. Its almost an
unlimited amount of money available out there for any kind of job and opportunity.

Audience member: Thank you.

Wayne Phillips: Thank you. Good luck to you.

Hal Morris: Wayne, earlier in giving your five steps to the road to wealth, you said
repeat the process.

Wayne Phillips: Repeat the process.

Hal Morris: And your point is, once you've done it successfully, then you are on the
track record, and you can do it over and over again.

Wayne Phillips: Right, and not only that, Hal, but the government will pay people to
come out and help set up your business. They will pay professional business
consultants like Diane. Or sometimes, there is a special program for instance, Debbie,
where the government sends out retired business executives to help you set up your
business for free. Why? Because these people have been in business all their lives, they
are retired, in their 70’s, and they believe in the free enterprise system, and they want
to pass this down from [24] generation to generation. Look, this is the greatest
country in the world. Now we’ve gotten off track somewhere along the line, but here’s
how we can put this country back on track. Reduce that Federal deficit. Yeah, we're
going to make a buck out of this, but that is what free enterprise is all about. You
know, helping people and helping yourself. And here is an opportunity that you can
have a dramatic impact on the financial well being of your life and the country of the
United States of America too.

Hal Morris: All right, review for people, I'm sure they’re going to want to get your
book. Review for people what they’re going to get and how much it is.

Wayne Phillips: Well they’re going to get the only book of its kind, Hal, ever written
in the United States. How to Start Your Own Business by Doing Business With the
Government, where you don’t borrow money, the government pays you or gives you
the money for providing a service or exporting goods, for instance like Fred has done.
They get my business plan. And I'll let Diane comment on that. I mean, you’d have to
spend what, a thousand dollars or more for a business plan. I give you the names,
addresses, telephone numbers of every Federal, state and local agency that wants you
to do business with them. There’s programs in here if you want to go to the trade
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shows. Perhaps you can apply for money, and they’ll fly you over to Frankfurt to
annual trade show over there. They’ll make you fly on an American airline, though,
they want that money to stay with the United States. If you have a travel agency, you
can expand your [25] business. If you own a business now, you can get money to sort
of pay down your overhead and refinance it. You know, you get everything that you
need to get started. Take advantage of this information. The opportunities are there,
the programs are there, and whether you do something or not about it, folks,
somebody else will be doing it if it is not you. And I think that is the essence of this
program. It is affordable, you can get $25,000 rather quickly, and safely, and very
fast, and there’s no risk involved.

[MUSIC] [“MONEY MONEY MONEY” IDENTIFICATION]

[SUPER: “HOW TO START YOUR OWN BUSINESS BY DOING BUSINESS
WITH THE GOVERNMENT” $49.95 & $4 SHIPPING & HANDLING

1-800-453-3300

VISA, MASTERCARD, AMEX OR SEND CHECK OR MONEY ORDER TO:
GOVERNMENT GRANTS, P.0. BOX 54880, PHOENIX, AZ 85078]

Wayne Phillips (voice only): Go to your telephone and call [26] the toll-free number
you see on the screen right now, or send your check into the address on the screen,
and get my book, “How to Start Your Own Business by Doing Business With the
Government.” So do it now! Heck, it’s only $49.95, which is less than 15 cents a day
for all this information, and . . . :

[SUPER: SPECIAL BONUS IF YOU ORDER NOW!

#1 GOVERNMENT GRANT ALERT SERVICE :

#2 LIST OF PRODUCTS & SERVICES THE GOVERNMENT WILL PAY YOU
FOR ON A DAILY BASIS.]

Wayne Phillips (voice only): . . . I will also include my special “Grant Alert Service”
as a bonus for your benefit, which will alert you to all these opportunities in your area
and you'll also receive the list of businesses the government will pay you for on a daily
basis. So go to the telephone, call the toll-free number on your screen, or send your
check in to the address on the screen, and think about all the ways you're going to be
making money. Do it now!

Hal Morris: Let’s just have a few closing thoughts as we go around. Fred, from your
vantage point, do you recommend Wayne and his program? [27]

Fred Arbab: Definitely.

Hal Morris: Tell us why.

Fred Arbab: One hundred percent. Because there is an example sitting right in front
of you.

[SUPER: FRED ARBAB FORMER TAXI DRIVER WHO USED WAYNE'S
SYSTEM - NOW GROSSING $400,000 MONTHLY.]

Hal Morris: You.

Fred Arbab: I did. Yes.

Hal Morris: You went from a taxi driver to a company doing $400,000 a month.
That’s exciting. Diane, how about you?

[SUPER: DIANE TAVARES GOVERNMENT GRANT WRITER]
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Diane Tavares: I definitely do. Both for the business plan, and the grant writing. It
gives the person an opportunity without going into debt to try and get their own
business started.

Hal Morris: And you know, there are consultants out there that want $1,000 to
$1,500 to set up the kind of business plan [28] that Wayne is talking about, aren’t
there?

Diane Tavares: Yes. That is what I would charge.

Hal Morris: Really?

Diane Tavares: Um-huh.

Hal Morris: And in his book, for $49.95, you have the same.

Diane Tavares: There is an excellent plan there. It is very thorough, it addresses all
the areas that you would need, particularly for grants, but it also starts your business
out on a footing that is very solid.

Hal Morris: That’s good, practical advice. Okay, Wayne, any last thoughts on your
part?

Wayne Phillips: Just do it, folks. Don't listen to the people who tell you what you
can’t do. Listen to the people who tell you what you can do. You can do it, Fred has
done it, Diane’s done it, I've done it, and you can do it too.

Hal Morris: Great. Let’s give him a hand. Thank you.

Wayne Phillips: God bless you. Thank you very much.

[MUSIC STARTS, CREDITS BEGIN TO ROLL] [29]

Debra Morris: What are some of the different businesses that people ean go into?

Wayne Phillips: Well Debbie, there’s 108 different businesses, but here’s just a few
of the different products and services that you will be paid on a daily basis for. For
instance, advertising, air conditioning, artwork, audio visual supplies, automobile
maintenance, automobile supplies and accessories . . .

[VOICES FADE OUT]
[SUPER EXECUTIVE PRODUCER CONNIE MORRIS

EDITOR BRAD THOMPSON

CATERING MICHAEL O'REILLY AND PATI HODGES
[SUPER THE GUESTS FEATURED ON THIS SHOW ARE RESPONSIBLE FOR ALL
CLAIMS AND REPRESENTATIONS REGARDING THEIR PRODUCT OR SERVICE.
THE PRODUCERS, STATIONS, CABLE NETWORKS, HOSTS, AGENCIES AND
RELATED COMPANIES ACCEPT NO RESPONSIBILITY FOR THE CLAIMS OF THE
PRODUCTS OR SERVICES OFFERED.]

[SUPER COPYRIGHT 1988 MONEY MONEY MONEY, INC.] [END]

DECISION AND ORDER

The Commission having issued its complaint charging the respon-
dents named in the above caption with violations of Section 5 of the
Federal Trade Commission Act, as amended, and the respondents
having been served with a copy of that complaint, together with a
notice of contemplated relief; and

The respondents, their attorneys, and counsel for the Commission
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having thereafter executed an agreement containing a consent order,
an admission by the respondents of all the jurisdictional facts set forth
in the complaint, a statement that the signing of the agreement is for
settlement purposes only and does not constitute an admission by
respondents that the law has been violated as alleged in the complaint,
and waivers and other provisions as required by the Commission’s
Rules; and

The Secretary of the Commission having withdrawn this matter
from adjudication in accordance with Section 3.25(c) of the Commis-
sion’s Rules; and

The Commission having considered the matter and having accepted
the executed consent agreement and placed such agreement on the
public record for a period of sixty (60) days, now in further conformity
with the procedure prescribed in Section 3.25(f) of its Rules, the
Commission makes the following jurisdictional findings and enters the
following order:

1. Respondent Wayne Phillips is an individual who has been an
officer of Accelerated Systems, Inc., and of United States Educational
Services, Inc. At all times material to this case, he has formulated,
directed, and controlled the acts and practices of the corporate
respondents, including the acts and practices alleged in this complaint.
He resides at 15608 N. 55th Street, Scottsdale, Arizona, and his
principal office or place of business is located at 13610 North
Scottsdale Road #10-105, Scottsdale, Arizona.

2. Respondent Accelerated Systems, Inc., is a corporation organized
and doing business under the laws of the territory of the Northern
Marianas Islands. Its office and principal place of business is located
at c/o ICS International, 918 Tower 3, China Hong Kong City,
Kowloon, Hong Kong.

3. Respondent United States Educational Systems, Inc., is a
corporation organized and doing business under the laws of the state
of Nevada. Its office and prineipal place of business is located at 100
W. Grove Street #360, Reno, Nevada.

4. The acts and practices of respondents alleged in this complaint
have been in or affecting commerce, as “commerce” is defined in the
Federal Trade Commission Act.

5. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.
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ORDER
DEFINITION

For purposes of this order, “grant” shall mean any money or item
of value that is given or awarded without a concomitant obligation to
repay or to provide goods or services.

L.

It is ordered, That respondents Accelerated Systems, Inc., a
corporation; United States Educational Services, Inc., a corporation;
their successors and assigns, and their officers; and Wayne Phillips,
individually and as an officer of the corporate respondents; and
respondents’ representatives, agents, and employees, directly or
through any corporation, subsidiary, division, or other device, in
connection with the advertising, promotion, offering for sale, sale, or
distribution of any product or service, in or affecting commerce, as
“commerce” is defined in the Federal Trade Commission Act, do
forthwith cease and desist from selling, broadcasting, disseminating,
or assisting or encouraging others to sell, broadcast or disseminate the
“Government Grants” commercial described in the complaint.

II.

It is further ordered, That respondents Accelerated Systems, Inc., a
corporation; United States Educational Services, Inc., a corporation;
their successors and assigns, and their officers; and Wayne Phillips,
individually and as an officer of the corporate respondents; and
respondents’ representatives, agents, and employees, directly or
through any corporation, subsidiary, division, or other device, in
connection with the advertising, promotion, offering for sale, sale, or
distribution of any product or service, in or affecting commerce, as
“commerce” is defined in the Federal Trade Commission Act, do
forthwith cease and desist from representing, directly or by implica-
tion:

A. That there is 33 billion dollars in grants available from federal,
state, and local governments to start small businesses;

B. That it is easy for the average consumer to obtain a grant from
federal, state, or local governments to start a small business:
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C. That the book How to Start Your Own Business By Doing
Business With The Government consists primarily of information on
how average consumers can obtain grants from federal, state, and
local governments to start a small business;

D. That the Small Business Innovation Research program provides
grants to consumers to start small businesses; or

E. That federal, state, and local governments provide grants to
consumers to start small businesses without regard to the grant
applicant’s financial history or resources.

III.

It is further ordered, That respondents Accelerated Systems, Inc., a
corporation; United States Educational Services, Inc., a corporation;
their successors and assigns, and their officers; and Wayne Phillips,
individually and as an officer of the corporate respondents; and
respondents’ representatives, agents and employees, directly or
through any corporation, subsidiary, division, or other device, in
connection with the advertising, promotion, offering for sale, sale, or
distribution of any product or service, in or affecting commerce, as
“commerce’ is defined in the Federal Trade Commission Act, do
forthwith cease and desist from making any direct or implied
representation concerning:

A. The availability of grants from any source for any purpose;

B. Whether any book or other writing contains information about a
particular subject or topic;

C. The terms or conditions upon which any person, firm, agency, or
institution will award a grant to any other person, firm, or
organization;

D. The terms or conditions of any government or private business
opportunity, business assistance program, grant program, loan
program, or procurement program; or

E. Any method or technique for starting, operating, or financing
any profession or business;

unless, at the time of making the representation, respondents possess
and rely upon competent and reliable evidence that substantiates the
representation; provided, however, that whenever respondents repre-
sent that any book or other writing contains information about a
particular subject or topic, subpart B. shall not be construed to require
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respondents to possess and rely upon evidence that such information
in said book or other writing is true, but only that it is present in said
book or other writing.

Iv.

It 1s further ordered, That respondents Accelerated Systems, Inc., a
corporation; United States Educational Services, Inc., a corporation;
their successors and assigns, and their officers; and Wayne Phillips,
individually and as an officer of the corporate respondents; and
respondents’ representatives, agents, and employees, directly or
through any corporation, subsidiary, division, or other device, in
connection with the advertising, promotion, offering for sale, sale, or
distribution of any product or service, in or affecting commerce, as
“commerce” is defined in the Federal Trade Commission Act, do
forthwith cease and desist from:

A. Using, publishing, or referring to any endorsement (as “‘endorse-
ment” is defined in Section 255(b), Part 255, Title 16, Code of Federal
Regulations) unless respondents have good reason to believe that at
the time of such use, publication, or reference, the endorsement
reflects the honest opinions, findings, beliefs, or experience of the
endorser and contains no representations which would be false or
unsubstantiated if made directly by respondents.

B. Representing, directly or by implication, that any endorsement of
the product or service represents the typical or ordinary experience of
members of the public who use the product or service unless such is
the case.

C. Failing to honor, in a timely manner, any offer or guarantee that,
in connection with the purchase of the product or service, another
product or service will be provided to the purchaser as a bonus, prize,
gift, award, or promotional item, or will be sold to the purchaser at a
reduced or special price.

V.

It is further ordered, That respondents Accelerated Systems, Inc., a
corporation; United States Educational Services, Inc., a corporation;
their successors and assigns, and their officers; and Wayne Phillips,
individually and as an officer of the corporate respondents; and
respondents’ representatives, agents, and employees, directly or
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through any corporation, subsidiary, division, or other device, in
connection with the advertising, promotion, offering for sale, sale, or
distribution of any product or service, in or affecting commerce, as
“commerce’” is defined in the Federal Trade Commission Act, do
forthwith cease and desist from creating, producing, selling, or
disseminating:

A. Any commercial or other advertisement for any such product or
service that misrepresents, directly or by implication, that it is an
independent program and not a paid advertisement.

B. Any commercial or other advertisement for any such product or
service longer than fifteen (15) minutes in length that does not display
visually, in a clear and conspicuous manner, within the first thirty (30)
seconds of the commercial and immediately before each presentation
of ordering instructions for the product or service, the following
disclosure:

“THE PROGRAM YOU ARE WATCHING IS A PAID
ADVERTISEMENT FOR [THE PRODUCT OR SERVICE].”

VI

1t is further ordered, That for three (3) years from the date that the
practices to which they pertain are last employed, respondents shall
maintain and upon request make available to the Federal Trade
Commission, at a place designated by Commission staff for inspection
and copying:

A. All advertisements, promotional materials, documents, or other

materials covered by this order;
B. All materials relied on to substantiate any claim or representa-

tion covered by this order;

C. All materials in their possession or control that contradict,
qualify, or call into question such representation or the basis on which
respondents relied for such representation; and

D. All materials that demonstrate respondents’ compliance with this

order.

VIIL.

1t 1s further ordered :
A. That respondents shall jointly and severally pay to the Commis-
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sion as consumer redress the sum of two million one hundred
thousand dollars ($2,100,000.00); provided however, that this liability
will be suspended, subject to the provisions of subparts B and D
below, upon the payment of fifty thousand dollars ($50,000.00) no
later than fifteen (15) days after the date of service of this order. Such
payment shall be made by cashier’s check or certified check payable to
the Federal Trade Commission and shall be delivered to the Federal
Trade Commission, 901 Market Street, Suite 570, San Francisco,
California 94103.

B. That, in the event of respondents’ default on the $50,000
payment set forth in subpart A above, the amount of two million one
hundred thousand dollars ($2,100,000.00), less the sum of any
payments made pursuant to subpart A above, shall become immedi-
ately due and payable without any notice required to be given to the
respondents, and interest computed at the rate prescribed under 28
U.S.C. 1961, as amended, shall immediately begin to accrue on the
unpaid balance.

C. That any funds paid by respondents pursuant to part VII. of this
order shall be paid into a redress fund administered by the
Commission and shall be used to provide direct redress to purchasers
of the book “How To Start Your Own Business By Doing Business
With The Government,” by respondent Wayne Phillips. If the
Commission determines, in its sole discretion, that redress to
purchasers is wholly or partially impracticable, any funds not so used
shall be paid to the United States Treasury. Respondents shall be
notified as to how the funds are disbursed, but shall have no right to
contest the manner of distribution chosen by the Commission.

D. That the Commission’s acceptance of this order is expressly
premised upon the respondents’ financial statements, depositions, and
related documents provided by respondents to the Commission for
purposes of this agreement. For a period of ten (10) years from the
date of the Commission’s acceptance of this order, or for a period of
thirty (30) months after the respondents’ last submission of docu-
ments as required by part VIII of this order, whichever period is
shorter, after service upon respondents of an order to show cause, the
Commission may reopen this proceeding to make a determination
whether there are any material misrepresentations or omissions in
said financial statements, depositions, and related documents. Re-
spondents shall be given an opportunity to present evidence on this
issue. If, upon consideration of respondents’ evidence and other
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information before it, the Commission determines that there are any
material misrepresentations or omissions in said financial statements
and related documents, that determination shall cause the entire
amount of monetary liability of two million and one hundred thousand
dollars ($2,100,000.00), less the sum of any payments made under
subpart A above, to become immediately due and payable to the FTC,
and interest computed at the rate prescribed in 28 U.S.C. 1961, as
amended, shall immediately begin to accrue on the unpaid balance.
Proceedings instituted under this subpart are in addition to, and not in
lieu of, any other civil or criminal remedies as may be provided by law,
including any other proceedings the Commission may initiate to
enforce this order.

VIIL

It 1s further ordered, That:

A. Each respondent shall submit to the Commission copies of all
federal tax returns (including but not limited to income tax, gift,
estate, partnership, etc.) that the respondent files with the United
States Internal Revenue Service for the years 1990 through 1994,
inclusive. These submissions shall be made within thirty (30) days of
the filing of the returns.

B. If Wayne Phillips does not timely file with the Internal Revenue
Service the federal tax returns referenced in subpart VIII.A., he shall
submit to the Commission, on a copy of the form attached hereto as
Exhibit A, a sworn statement describing his assets and liabilities for
the tax year involved. For purposes of this subpart, timely filed shall
mean within the time period, inclusive of extensions, allowed by the
Internal Revenue Service. The filing of sworn statements of assets
and liabilities shall not discharge Phillip’s obligation to provide the
Commission with copies of the federal tax returns referenced in
subpart VIIL.A. of this order.

C. If the corporate respondents do not timely file with the Internal
Revenue Service the federal tax returns referenced in subpart VIILA.,
they shall submit to the Commission, on a copy of the form attached
hereto as Exhibit B, a sworn statement describing their assets and
liabilities for the tax year involved. For purposes of this subpart,
timely filed shall mean within the time period, inclusive of extensions,
allowed by the Internal Revenue Service. The filing of sworn
statements of assets and liabilities shall not discharge the corporate
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respondents’ obligation to provide the Commission with copies of the
federal tax returns referenced in subpart VIIL.A. of this order.

D. Annually, for five (5) years after the date of service of this order,
respondent Wayne Phillips shall, within ninety (90) days of the
request, provide sworn answers to such written questions regarding
his finances, assets and liabilities and their sources as the staff of the
Commission may pose.

IX.

1t is further ordered, That the respondents shall, for five (5) years
from the date of entry of this order, distribute a copy of this order to
each present and future managerial employee.

X.

It is further ordered, That respondents Accelerated Systems, Inc.
and United States Educational Services, Inc. shall notify the Commis-
sion, at least thirty (30) days prior to the proposed change, of any
proposed change in the corporate respondent such as dissolution,
assignment, or sale resulting in the emergence of a successor
corporation, the creation or dissolution of subsidiaries, or any other
change in the corporation that may affect compliance obligations
arising out of the order.

XL

It is further ordered, That respondent Wayne Phillips, for a period
of five (5) years from the date of service of this order, shall promptly
notify the Commission, in writing, of his new affiliation with any
business or employment that engages in any act or practice covered by
any provision of this order. For each such new affiliation or
employment, the notice shall include the name and address of the new
business or employment, and a description of respondent’s duties and
responsibilities.

XIIL.

It 1s further ordered, That respondents shall, within sixty (60) days
after service of this order upon them and at such other times as the
Commission may require, file with the Commission a report, in
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writing, setting forth in detail the manner and form in which they
have complied with this order.
Commissioner Yao not participating.

EXHIBIT A

FINANCIAL STATEMENT OF DEBTOR
(Use Additional Sheets Where Needed)

This information is requested under the authority of Sections 6 & 9
of the Federal Trade Commission Act, 15 U.S.C. 46, 49.

The principal purpose for gathering this information is to evaluate
your financial status. Disclosure of this information is voluntary.
There is no penalty imposed for failure to provide the information
requested. Upon completing this statement, however, you will be
asked to certify that the above statement is true and that it is a
complete statement of all your income and assets. The making of any
false statements herein may be punishable by fines or imprisonment
as provided by law.

YOUR FULL NAME D.0.B. SOCIAL SECURITY NUMBER TELEPHONE
NUMBER
STREET ADDRESS CITY STATE ZIP CODE HOW LONG? YRS
SPOUSE'S NAME D.0.B. SOCIAL SECURITY NUMBER TELEPHONE
NUMBER
STREET ADDRESS CITY STATE ZIP CODE HOW LONG? YRS
CHILD'S NAME D.O.B. SOCIAL SECURITY NUMBER TELEPHONE
NUMBER
STREET ADDRESS CITY STATE ZIP CODE HOW LONG? YRS
CHILD’S NAME D.0.B. SOCIAL SECURITY NUMBER TELEPHONE
NUMBER
STREET ADDRESS CITY STATE ZIP CODE HOW LONG? YRS
CHILD'S NAME D.0.B. SOCIAL SECURITY NUMBER TELEPHONE
NUMBER

STREET ADDRESS CITY STATE ZIP CODE HOW LONG? YRS
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CHILD’S NAME D.0.B. SOCIAL SECURITY NUMBER TELEPHONE
NUMBER
STREET ADDRESS CITY STATE ZIP CODE HOW LONG? YRS
YOUR EMPLOYERS HOW LONG? YRS POSITION SALARY
(Per Year)
FIRM NAMES & ADDRESSES
(Past 10 Years)
BALANCE SHEET
ASSETS AMOUNT LIABILITIES AMOUNT
Cash in Banks (Schedule 1) $ _____ Accounts Payable $
Money Market Funds $
Installment
Collectible Accts Due You $ _____ Obligations $
Notes Receivable & Trust $ Commercial Notes
Payable to
Deeds Owned (Schedule 3) $ __ Banks (Schedule 2) $
Loans payable
Other Receivables $ __ to Others $
Securities (Schedule 4A) $ ___ Income Taxes
Payable $
Other investments
(Schedule 4B) $ __ Property Taxes
Payable $
Cash Value of Life
Insurance or Endowment Loans on Life
Policies (Schedule 5) $ _ Insurance
(Schedule 5) $
Real Estate (Schedule 6) $ _____ Real Estate Loans
(Schedule 7) $
Value of Annuities or IRAs
(Schedule 8) $
Other Liabilities
Motor Vehicles/Make & Year (Describe)
$ $
$ $
$
Household Furniture
and Goods $ $

Other Personal Property



WAYNE PHILLIPS, ET AL. 617

587 Decision and Order
ASSETS AMOQUNT LIABILITIES _ AMOUNT
(Schedule 9) $ —

Items Used in Trade

or Business $__ TOTAL LIABILITIES $
Other Assets (Describe) $___ NET WORTH
(Total Assets Less
Total Liabilities) $__
TOTAL ASSETS $ ____ TOTAL LIABILITIES
& NET WORTH $_
FOR MOST RECENT FISCAL YEAR (indicate dates): to
GROSS ANNUAL CONTINGENT
INCOME EXPENDITURES LIABILITIES
Residential
Property Taxes
Salary $ & Assessments $ As Endorser
Spouse’s Salary  $ Other Taxes $ As Guarantor
Dividends 6 Mortgage Payments$ On Damage Claims
Other )
Interest $ Fixed Payments § For Taxes
Fees or
Commissions S __ Living Expenses $ Other (Describe)
All Expenses on
Rentals $ Income Property $ ___ CHECK HERE
IF NONE
Other (describe) Other (describe)
$ $
$ $
$ $
$ $
TOTAL
TOTAL CONTINGENT
TOTAL INCOME §$ EXPENDITURES § LIABILITIES $___

GENRAL INSTRUCTIONS: Please fill all blanks, entering “None” where appropriate. Attach
supplemental schedules as needed. On all schedules, designate Pledged Assets with a “P” and
any Separate Property of your Spouse with an “S”.

SCHEDULE 1: CASH

CASH BALANCE
(On Date You
Sign Below) BANK WHERE CARRIED BRANCH OFFICE

o P R o
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$
TOTAL $

GENERAL INSTRUCTIONS: Please fill all blanks, entering “None” where appropriate. Attach
supplemental schedules as needed. On all schedules, designate Pledged Assets with a “P” and
any Separate Property of your Spouse with an “S”.

SCHEDULE 2: COMMERCIAL NOTES PAYABLE TO BANKS

METHOD OF
BORROWING
AMOUNT OWNED (UNSECURED, TYPE
(On Date you ANN. INT MATURITY OF COLLATERAL,
Sign Below) RATE DATE GUARANTEED, ETC.)
$
$
$
$
$
TOTAL $
SCHEDULE 3: NOTES RECEIVABLE AND TRUST DEEDS (MORTGAGES) OWNED
NAME OF HOW PAID BALANCE FINAL MATURITY COLLATERAL
DEBTOR DUE DATE
$ per $
$ per $
$  per $
$ per $
$ per $
$  per $
$  per $
$  per $
$  per $
$ per $
TOTAL $
SCHEDULE 4A: SECURITIES
CURRENT TOTAL VALUE
MARKET AT CURRENT TOTAL NAME OF
NO. OF PRICE MARKET YEARLY REGISTERED

DESCRIPTION SHARES  PER SHARES PRICE INCOME OWNER
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TOTALS $ $
SCHEDULE 4B: OTHER INVESTMENTS
CURRENT TOTAL VALUE
MARKET AT CURRENT TOTAL NAME OF
NO. OF PRICE MARKET YEARLY REGISTERED
DESCRIPTION  UNITS PER UNIT PRICE INCOME OWNER
TOTALS $ $
SCHEDULE 5: LIFE INSURANCE OR ENDOWMENT POLICIES
CURRENT
CASH
PRIMARY FACE SURENDER LOANS MATURITY
INSURED BENEFICIARY AMOUNT VALUE ON POLICY DATE

$ $

%%%%fﬁw%
9969{9%999?9969
B [en |em [en (e len
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$ $ $
$ $ $

TOTAL OF ALL POLICIES: $ $ $

SCHEDULE 6: REAL ESTATE—DESIGNATE ANY HOMESTEADED REAL
ESTATE WITH AN “H”

LOCATION ESTIMATED GROSS
PARCEL AND TYPE OF TITLE IN % OWNED YEAR PURCHASE PRESENT MONTHLY
NO. PROPERTY NAME OF BY WHOM ACQUIRED PRICE VALUE INCOME
1 $ $ $
2 $ $ $
3 $ $ $
4 $ $ $
5 $ $ $
6 $ $ $
TOTAL: $ $

SCHEDULE 7: REAL ESTATE LOANS

SHOW NO. OF YEAR OF
PARCEL FROM TO WHOM HOW ANN. FINAL PRESENT
SCHEDULE 6 PAYABLE PAYA- INT RATE ~ MATURITY AMOUNT OWING
BLE
$ PER $
$ PER $
TOTAL §

SCHEDULE 8: ANNUITIES AND IRA ACCOUNTS

WHERE DUE FACE AMOUNT/ CASH SURRENDER
DESCRIPTION LOCATED DATE VALUE VALUE
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TOTAL:

SCHEDULE 9: OTHER PERSONAL PROPERTY

DESCRIPTION INSURANCE ~ CURRENT
(e.g., paintings, vases, DATE OR ASSESSED MARKET
cars, jewelry, etc.) LOCATION ACQUIRED COST VALUATION VALUE

R |R (R (R R | |P |, | |eon
P R en | R (R | |on |om [
KRR |2 [n A | |en |~ | |en

Rl

Total:

PROPERTY TRANSFERS

List all transfers of property, including cash (by loan, gift, sale,
ete.), that you have made since January 1, 1988. (List only transfers
of cash or property exceeding $500)

DATE  AMOUNT PROPERTY TO WHOM RELATIONSHIP

TRANSFERRED (Name and
Address)
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Is anyone holding any money or property on your behalf?
If so, give details.

Have you gone through bankruptey or compromised a debt in the last
7 years? Yes No

If this is a statement of you and your spouse, are any assets your
spouse’s separate property? Yes No

Are any assets pledged or debts secured except as shown? Yes No
Executor of your will: '

NAME STREET ADDRESS CITY STATE ZIP CODE =~ TELEPHONE NO.

With knowledge of the penalties for false statements provided by 18
United States Code 1001 ($10,000 fine and/or five years imprison-
ment) and with knowledge that this financial statement is submitted
by me to affect action by the Federal Trade Commission, I certify that
the above statement is true and that it is a complete statement of all
my income and assets, real and personal, whether held in my name or
by another.

Date Signature

EXHIBIT B

FEDERAL TRADE COMMISSION
FINANCIAL STATEMENT OF CORPORATE DEFENDANT

(1) For Profit ( )

1. Name Type (2) Not for Profit ( )
Home
2. Business Addresses.
Street City State Zip
NOTE: ATTACH SCHEDULE OF ALL BUSINESS ADDRESSES
3. Foreign_____ Domestic
4, State-Incorporation______ Date-Incorporation

License to do business in
5. Name Registered Agent
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dress Registered Agent __ Phone

7. Names and Addresses of Principal Stockholders. Indicate the ownership of 75% of
the stock of the Corporation.
Number of shares owned by each.

(1)
@)
@)

8(A).

Names and Addresses of Current Officers and number of shares held by each.
Term Expires on
1)
(@)
(3)

(4)
(5)
8(B). Name and Address of Current Members of Board of Directors. Term Expires on_
1
(2)
(3
4)
(5)
9(A). Registration on National or Local Stock Exchange(s). (Give details, including
date of Registration and/or delisting).
ey
(@)
3)
9(B). Total Authorized Shares of each type issued and present market value per
share of each type of stock.
{1
(2)
3)
9(C). Total outstanding shares of each type stock currently being held as Treasury
Stock.
9(D). Total outstanding shares of each type of stock. Amount of bonded debt and

principal bondholders.

10. List States and Municipalities to which taxes have been paid and/or are being



624 FEDERAL TRADE COMMISSION DECISIONS

Decision and Order 114 F.T.C.

paid. Describe nature and amount of such taxes, state most recent year of
payment thereof and whether tax payments are current.

11. Has this Corporation filed United States Corporate Income Tax Returns during
the last 3 years. Yes ( ) No ( )

To What IRS Office(s)

What Years?

Are Federal Taxes Current? Yes ( ) No( )

12. Name and Address of:
Corporation’s Independent Certified Public Accountants

Corporate Attorney(s) retained by Corporation From to

18. Does this Corporation have a Profit and Loss Statement and Balance Sheet
for Year ( ) Years ( ){ ) ( ) (Yes) submit one copy of each. Submit
audited documents if available.

14. Does this Corporation maintain bank accounts? Give names and addresses of
Banks, Savings and Loan Associations, and other such entities, within the
United States or located elsewhere. Indicate name and number of accounts and

balances.
BALANCE

CHECKING ACCOUNT(S)

SAVINGS ACCOUNT(S)

OTHER ACCOUNT(S)

SAVINGS & LOAN ASSOCIATIONS OR OTHER SUCH ENTITIES

TRUST ACCOUNT(S)

OTHER ACCOUNT(S)

15. List all commerecial paper, negotiable or non-negotiable, in which the Corpora-
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tion has any interest whatsoever, presently in transit or in the possession of any
banking institution. Describe such paper and the Corporation’s interest therein,
and state its present location. List all accounts and loans receivable in excess of
$300 and specify if due from an officer, stockholder, or director.

16. From personal knowledge as President, Vice President, or Chairman of the
Board for the last taxable year, indicate in round figures:

(A) Gross Income 3
(B) Expenses (Fixed & Current) $
(C) Gross Profit(or Loss) $
(D) Net Profit After Taxes $
(E) (List approximate totals):
Payables:$ Receivables:$
17. Is this Corporation presently:
(A) Active Yes ( ) No ()
(B) Inactive Yes ( ) No ()
(C) Void and/or Terminated by State authority Yes ( ) No ()
(D) Otherwise dissolved Yes ( ) No ()
1. Date
2. By whom
3. Reason

18(A). List corporate salaries to or/and drawings of the following personnel for the
last three taxable years:
Position (Inc. officers) Years

(1) (2) (3)

President

Vice President
Chairman/Board
Secretary.
Treasurer.

18(B). List five most highly compensated employees or officers other than above,
describe position and set forth salary and/or bonus for last three taxable years:

Years

(1) @ ®3)

[SANE =L A I

18(C). Describe the nature of the compensation paid to the persons listed in (A) and
(B) above and set forth any stock options, pensions, profit sharing, royalties, or
other deferred compensation rights of said persons.
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19. List Corporate commercial activity (fields of activity resulting in income) Prime:

1.
2.
3.

4.
20. List all other supplementary fields of activity in which this Corporation is engaged

either directly, through subsidiaries, or affiliates, stating the name(s) and state(s)
of incorporation of such subsidiaries or affiliates.

21. Has the Corporation at any time been the subject of any proceeding under the
provisions of any State Insolvency Law, or the Federal Bankruptey Act, as
Amended? If so, supply the following information as to each such proceeding:

Date (Commencement)

Date (Termination)
Discharge or other disposition, if any, and operative affect thereof:

StateCourt ______ Federal Court
District

County

Docket No.
22(A). List all Real Estate and Personalty of an estimated value in excess of $500.00,

owned or under contract to be purchased by this Corporation and where
located: (include inventory, machinery, equipment, furniture, vehicles, and any

other personal property).

22(B). List and describe all judgments, recorded and unrecorded:
(1) Against the Corporation

(2) In favor of the Corporation
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22(C). List and describe all other encumbrances against Real Estate owned by the

Corporation: (Including but not limited to mortgages, recorded or unrecorded);

22(D). List and describe all other encumbrances (including but not limited to Security

Interest, whether perfected or not) against any such personalty owned by the
Corporation as is listed in 22(A) above.

22(E). List and describe location of Real Estate, including Real Estate being

238.

24.

25.

purchased under contract with name and address of Seller and contract price:

List all Life Insurance, now in force on any or all officers, Directors, and/or “key”’
employees, setting forth face amounts, names of Life Insurance companies and
policy numbers where this Corporation has an “Insurable interest,” and/or is
paying the premium or part of same. Where applicable indicate under which
policy(s) this Corporation is a Beneficiary, type policy(s), yearly premium, and
location of policy(s).

List all transfers of any or all assets (Real) or/and (Personal) and each (over
$300.00) made by this Corporation, OTHER THAN THE ORDINARY COURSE
OF BUSINESS, during the last three (3) calendar years and state to whom
transfer was made. Describe compensation paid by recipient and to whom.

Is this Corporation a party in any law suit now pending? ( ) Yes (Give details
below. () No.
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26. Please list names and addresses of any person or other business entity, holding
funds in escrow or in trust for this Corporation, or any of its subsidiaries or

affiliates.

217. Additional Remarks:

With knowledge of the penalties for false statements provided by 18 United States
Code 1001 ($10,000 fine and/or five years imprisonment) and with knowledge that
this financial statement is submitted by me as a responsible officer of this Corporation
to affect action by the Federal Trade Commission, I hereby certify that I completely
understand the above statement, and that the same is a true and complete statement
of all corporate income and assets, real and personal, whether held in the Corporate
name or otherwise.

DATE:

AFFIANT (Officer)

LIST CORPORATE POSITION

NOTARY PUBLIC

My Commission Expires



PEPSICO, INC. 629

629 Complaint
IN THE MATTER OF
PEPSICO, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE
FEDERAL TRADE COMMISSION ACT

Docket C-3347. Complaint, Oct. 15, 1991—Decision, Oct. 15, 1991

This consent order requires, among other things, a soft drink concentrate manufactur-
er and bottler to divest, within a nine-month period, the soft drink business of the
Twin Ports Bottling Company, which respondent acquired from MEI Corporation
in 1986. Respondent is also required, for a period of ten years, to seek prior
Commission approval before acquiring any soft drink distribution rights to non-
Pepsi brands, in the Duluth, Minnesota area.

Appearances

For the Commission: Constance M. Salemi and Marc G. Schild-
kraut.

For the respondent: Richard T. Colman, Raymond A. Jacobson,
Howrey & Stmon, Washington, D.C. Gerald W. Casey, Vice Presi-
dent & General Counsel, PepsiCo, Inc., Purchase, N.Y.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
(“FTC Act”), and by virtue of the authority vested in it by said Act,
the Federal Trade Commission (‘“Commission”), having reason to
believe that the respondent, PepsiCo, Inc., a corporation subject to the
jurisdiction of the Commission, has acquired the Twin Ports Seven-Up
Bottling Company from the MEI Corporation in violation of the
provisions of Section 7 of the Clayton Act, as amended, 15 U.S.C. 18,
and Section 5 of the FTC Act, 15 U.S.C. 45; that it appearing to the
Commission that a proceeding by it in respect thereof would be in the
publie interest, the Commission hereby issues its complaint pursuant
to Section 11 of the Clayton Act, 15 U.S.C. 21, and Section 5(b) of the
FTC Act, 15 U.S.C. 45(b), stating its charges as follows:



630 FEDERAL TRADE COMMISSION DECISIONS

Complaint 114 F.T.C.

1. DEFINITIONS

1. For the purposes of this complaint, the following definitions will
apply:

a. “PepsiCo” means PepsiCo, Inc., its predecessors, subsidiaries,
divisions, groups and affiliates controlled by PepsiCo, and their
respective directors, officers, employees, agents, representatives,
successors and assigns.

b. “Twin Ports” means Twin Ports Seven-Up Bottling Company,
an unincorporated division of the Pepsi-Cola Bottling Company of
Minneapolis and St. Paul, a wholly-owned subsidiary of PepsiCo.

¢. “MET’ means the MEI Corporation, its predecessors, subsidiar-
ies, divisions, groups and affiliates controlled by MEI, and their
respective directors, officers, employees, agents, representatives,
successors and assigns.

d. “CSD” means a carbonated soft drink, as presently classified
under the four-digit Standard Industrial Classification industry code
2086.

e. “Brand” means the trademarked name of any type of CSD,
excluding warehouse, private label and house brands.

f. “Person” means any natural person or any corporate entity,
partnership, association, joint venture, governmental entity, trust or
other organization or entity.

g. “Bottler” refers to a person that is engaged in distributing and
selling branded CSDs pursuant to an exclusive bottling appointment
by any manufacturer of CSD syrup or concentrate.

h. “Non-PepsiCo brand” product means a CSD sold under a
trademark owned by a person other than PepsiCo.

II. THE RESPONDENT

2. PepsiCo is a corporation organized and existing under the laws of
the State of North Carolina, with its executive offices located at 700
Anderson Hill Road, Purchase, New York.

3. In 1988, PepsiCo’s net CSD sales were $4.69 billion.

4, PepsiCo is, and at all times relevant herein, has been engaged in
commerce as “commerce’ is defined in Section 1 of the Clayton Act,
as amended, 15 U.S.C. 12, and is a corporation whose business is in or
affecting commerce as “commerce” is defined in Section 4 of the FTC
Act, as amended, 15 U.S.C. 44.
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III. THE ACQUISITION

5. About 1986, PepsiCo acquired the assets of Twin Ports from
MEIL PepsiCo is a manufacturer of concentrate and a bottler of CSDs
in several markets. MEI, through Twin Ports and other divisions or
subsidiaries, had also been a bottler of CSDs in several local markets.
After the acquisition, MEI ceased bottling CSDs in the relevant
section of the country and PepsiCo began bottling CSDs in the
relevant section of the country.

IV. RELEVANT MARKETS

6. A relevant line of commerce is branded CSDs. Another relevant
line of commerce is no broader than all CSDs.

7. A relevant section of the country is a 12-county area in Wisconsin
and Minnesota in which Twin Ports bottles CSDs. The counties or
portions of counties may include, but are not limited to, the following:
Douglas, Bayfield, and Ashland Counties in Wisconsin, and Cook,
Lake, Carlton, Aitkin, St. Louis, Itasca, Cass, Crow Wing, and
Koochiching Counties in Minnesota.

V. MARKET STRUCTURE

8. The bottling of CSDs in the relevant market is highly concentrat-
ed.

VI. ENTRY CONDITIONS

9. Competitively significant entry into the relevant market is
difficult.

VII. COMPETITION

10. PepsiCo is a supplier of concentrate to a bottler of PepsiCo and
non-PepsiCo brands in the relevant market. The acquisition made
PepsiCo a bottler of non-PepsiCo brands in the relevant market. As a
result of the acquisition, therefore, PepsiCo is a bottler in actual
competition with a bottler of PepsiCo brands in the relevant market.

VIII. EFFECTS

11. The acquisition may lessen or may have substantially lessened
competition in the relevant lines of commerce in the relevant section of
the country in violation of Section 7 of the Clayton Act, 15 U.S.C. 18,
and Section 5 of the FTC Act, 15 U.S.C. 45, in the following ways,
among others:
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a. By diminishing direct competition between Twin Ports and a
bottler of PepsiCo and other brands; and

b. By increasing the likelihood of, or facilitating, collusion in the
relevant market, thus increasing the likelihood that the bottlers will
increase prices and restrict output of branded CSDs in the relevant
market.

IX. VIOLATIONS CHARGED

12. The acquisition of Twin Ports by PepsiCo violates Section 5 of
the FTC Act, 15 U.S.C. 45, and Section 7 of the Clayton Act, 15

U.S.C. 18.
Commissioner Azcuenaga and Commissioner Starek recused.

DEcisioN aAND ORDER

The Federal Trade Commission (the “Commission’’) having initiated
an investigation of the acquisition of Twin Ports Seven-Up Bottling
Company (“Twin Ports”) by PepsiCo, Inc., (‘“PepsiCo”), from MEI
Corporation (“MEI”) and PepsiCo having been furnished with a copy
of a draft complaint that the Bureau of Competition has presented to
the Commission for its consideration; and which, if issued by the
Commission, would charge PepsiCo with violations of Section 5 of the
Federal Trade Commission Act, as amended, 15 U.S.C. 45, and
Section 7 of the Clayton Act, as amended, 15 U.S.C. 18; and

PepsiCo, its attorneys, and counsel for the Commission having
thereafter executed an agreement containing a consent order, an
admission by respondent of all the jurisdictional facts set forth in the
aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by the respondent that the law has been violated as alleged
in the complaint, and waivers and other provisions as required by the
Commission’s rules; and

The Commission, having thereafter considered the matter and
having determined that it had reason to believe that PepsiCo has
violated the said Acts, and that the complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, and having duly considered the
comments filed thereafter by interested persons pursuant to Section
2.34 of its Rules, now in further conformity with the procedures
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prescribed in Section 2.34 of its Rules, the Commission hereby issues
its complaint, makes the following jurisdictional findings and enters
the following order:

PepsiCo is a corporation organized, existing, and doing business
under the laws of the State of North Carolina, with its executive
offices located at 700 Anderson Hill Road, Purchase, New York.

The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding is
in the public interest.

ORDER
I.

For purposes of this order, the following definitions shall apply:

A. “PepsiCo” means PepsiCo, Inc., a North Carolina corporation, its
predecessors, any other corporations, partnerships, joint ventures,
companies, subsidiaries, divisions, groups and affiliates controlled by
PepsiCo, and their respective directors, officers, employees, agents
and representatives, and their respective successors and assigns.

‘B. “Twin Ports” means the Twin Ports Seven-Up Bottling
Company, an unincorporated division of the Pepsi-Cola Bottling
Company of Minneapolis and St. Paul, a wholly-owned subsidiary of
PepsiCo, which unincorporated entity is engaged in the soft drink
business.

C. “Acquisition”’ means PepsiCo’s acquisition of Twin Ports.

D. “Commaission” means the Federal Trade Commission.

E. “Duluth area’” means the Duluth, Minnesota area as described in
Exhibit 2 to this order.

F. “Person” means any natural person or any corporate entity,
partnership, association, joint venture, governmental entity, trust or
any other organization or entity.

G. “Twin Ports Soft Drink Business” means the carbonated and
noncarbonated soft drink assets, as described in Exhibit 1 to this
order, acquired by PepsiCo through the Acquisition.

H. “Soft drink” means a carbonated soft drink, as classified under
the four-digit Standard Industrial Classification industry code 2086.

1. “Primary bottler of PepsiCo-brand soft drinks” means the
bottler that distributes or sells more PepsiCo-brand soft drinks by
volume than any other bottler in the area.
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J. “Obligations” means all actual and contingent liabilities of Twin
Ports.

II.

It is ordered, That.:

A. Within nine (9) months from the date this order becomes final,
PepsiCo shall divest, absolutely and in good faith, the Twin Ports Soft
Drink Business. The purpose of the divestiture is to reestablish Twin
Ports as an independent competitor and to remedy the alleged
lessening of competition resulting from the Acquisition, as stated in
the draft complaint.

B. The divestiture shall be made only to an acquirer that receives
the prior approval of the Commission, and only in a manner that
receives the prior approval of the Commission.

C. Pending divestiture, PepsiCo shall take all measures necessary to
maintain the Twin Ports Soft Drink Business and to prevent any
deterioration, except for normal wear and tear, of any part of the
Twin Ports Soft Drink Business, so as not to impair the operating or
competitive viability or market value of the Twin Ports Soft Drink
Business.

II1.

It is further ordered, That:

A. At the time of the divestiture required by this order or at any
time thereafter, PepsiCo shall not interfere with any attempt by the
acquirer of the Twin Ports Soft Drink Business to employ, in
connection with the operation of the business to be divested, any
personnel previously or currently employed by Twin Ports, or
currently employed by PepsiCo and having significant responsibilities
for the Twin Ports Soft Drink Business in the Duluth area, nor seek to
enforce any employment contract against such personnel.

B. The Twin Ports obligations transferred by PepsiCo, if any, shall
be either those carried by Twin Ports at the time of its acquisition by
PepsiCo, or those carried by Twin Ports at the time of its divestiture
by PepsiCo, whichever is smaller in amount.
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1V.

It is further ordered, That:

A. If PepsiCo has not divested the Twin Ports Soft Drink Business
within the nine-month period provided in paragraph II of this order,
PepsiCo shall consent to the appointment of a trustee by the
Commission to divest the Twin Ports Soft Drink Business. In the event
the Commission or the Attorney General brings an action pursuant to
Section 5(1) of the Federal Trade Commission Act, 15 U.S.C. 45(1) or
any other statute enforced by the Commission, PepsiCo shall consent
to the appointment of a trustee in such action. Neither the appoint-
ment of a trustee nor a decision not to appoint a trustee under this
paragraph shall preclude the Commission or the Attorney General
from seeking civil penalties and any other relief available to it,
including a court-appointed trustee, pursuant to Section 5(1) of the
Federal Trade Commission Act, or any other statute enforced by the
Commission, for any failure by PepsiCo to comply with this order.

B. PepsiCo shall execute the trust agreement within sixty (60) days
of the appointment of a trustee.

C. If a trustee is appointed by the Commission or a court pursuant
to this paragraph, PepsiCo shall consent to the following terms and
conditions regarding the trustee’s powers, authority, duties, and
responsibilities:

(1) The Commission shall select the trustee, subject to the consent
of PepsiCo, which consent shall not be unreasonably withheld. The
trustee shall be a person with experience and expertise in acquisitions
and divestitures.

(2) The trustee shall have the exclusive power and authority, subject
to the prior approval of the Commission, to divest the Twin Ports Soft
Drink Business. The trustee shall have fifteen (15) months from the
date of appointment to accomplish the divestiture. If, however, at the
end of the fifteen-month period, the trustee has submitted a plan of
divestiture or believes that divestiture can be accomplished within a
reasonable time, the divestiture period may be extended by the
Commission and, in the case of a court-appointed trustee, by the
court.

(3) The trustee shall use his or her best efforts to negotiate the most
favorable price and terms available in each contract that is submitted
to the Commission, subject to PepsiCo’s absolute and unconditional
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obligation to divest and the purpose of the divestiture as stated in
paragraph II of this order and subject to the prior approval of the
Commission. If the trustee receives bona fide offers from more than
one prospective acquirer, and if the Commission approves more than
one such acquirer, the trustee shall divest to the acquirer selected by
PepsiCo from among those approved by the Commission.

(4) The trustee shall have full and complete access to the personnel,
books, records and facilities of the Twin Ports Soft Drink Business, or
any other information relevant to the Twin Ports Soft Drink Business,
as the trustee may reasonably request. PepsiCo shall cooperate with
the trustee and shall take no action to interfere with or impede the
trustee’s accomplishment of the divestiture. Any delays in divestiture
caused by PepsiCo shall extend the time for divestiture under this
paragraph in an amount equal to the delay, as determined by the
Commission or the court for a court-appointed trustee.

(5) The trustee shall serve, without bond or other security, at the
cost and expense of PepsiCo on such reasonable and customary terms
and conditions as the Commission or a court may set. The trustee shall
have authority to employ, at the cost and expense of PepsiCo, such
consultants, attorneys, investment bankers, business brokers, ac-
countants, appraisers, and other representatives and assistants as are
reasonably necessary to carry out the trustee’s duties and responsibili-
ties. The trustee shall account for all monies derived from the
divestiture and for all expenses incurred. After approval by the
Commission and, in the case of a court-appointed trustee, by the
court, of the account of the trustee, including fees for his or her
services, all remaining monies shall be paid to PepsiCo, and the
trustee’s power shall be terminated. The trustee’s compensation shall
be based at least in significant part on a commission arrangement
contingent on the trustee divesting the Twin Ports Soft Drink
Business.

(6) PepsiCo shall indemnify the trustee and hold the trustee
harmless against any losses, claims, damages, or liabilities arising in
any manner out of, or in connection with, the trustee’s duties under
this order, except for any losses, claims, damages, or liabilities
resulting from the trustee’s negligence or willful misconduct.

(7) Within sixty (60) days after appointment of the trustee and
subject to the prior approval of the Commission and, in the case of a
court-appointed trustee, of the court, PepsiCo shall, consistent with
provisions of this order, transfer to the trustee all rights and powers
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necessary to permit the trustee to effect the divestiture required by
this order.

(8) If the trustee ceases to act or fails to act diligently, a substitute
trustee shall be appointed in the same manner as provided in this
order.

(9) The Commission and, in the case of a court-appointed trustee,
the court may on its own initiative or at the request of the trustee
issue such additional orders or directions as may be necessary or
appropriate to accomplish the divestiture required by this order.

(10) The trustee shall have no obligation or authority to operate or
maintain the Twin Ports Soft Drink business.

(11) The trustee shall report in writing to PepsiCo and to the
Commission every sixty (60) days concerning the trustee’s efforts to
accomplish divestiture.

V.

It is further ordered, That, for a period commencing on the date
this order becomes final and continuing for ten (10) years, PepsiCo
shall not acquire, without the prior approval of the Commission,
directly or indirectly, through subsidiaries or otherwise, (1) any right
to distribute any soft drink in the Duluth area; (2) any interest in, or
any stock or share capital of any entity that owns or otherwise has
any right to distribute any soft drink in the Duluth area. Provided,
however, the prohibitions of this paragraph V. shall not apply to any
right to distribute any soft drink held by, or any interest in, or any
stock or share capital of the primary bottler of PepsiCo-brand soft
drinks in the Duluth area.

VI

It is further ordered, That on the first anniversary of the date this
order becomes final, on every anniversary thereafter for the following
ten (10) years, and at such other times as the Commission or its staff
may request, PepsiCo shall submit a verified written report setting
forth in detail the manner and form of its compliance with paragraph
V. of this order. Such reports filed by PepsiCo shall include a listing of
all acquisitions in the Duluth area made by PepsiCo without the prior
approval of the Commission under paragraph V. of this order.
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VIL

It is further ordered, That PepsiCo shall notify the Commission at
least thirty (30) days prior to any proposed corporate change in
respondent, such as dissolution, assignment or sale resulting in the
emergence of a successor entity, the creation or dissolution of
subsidiaries or any other change in the corporation, that may affect
compliance with the obligations arising out of this order.

Commissioner Azcuenaga and Commissioner Starek recused.

EXHIBIT 1

Twin Ports Soft Drink Business

The Twin Ports Soft Drink Business includes all franchises, licenses,
bottling appointments, distribution and other agreements with respect
to the Seven-Up, Dr Pepper, A&W, Squirt, and Lipton brands
distributed or sold in the Duluth area; together with four (4) trucks,
three (3) forklifts, three (3) vans, vending machines, visi-coolers,
fountain equipment, full goods inventory, and point-of-sale marketing
materials dedicated to those products in the Duluth area; funded
employee benefit pension plans for employees of the Twin Ports Soft
Drink Business in the Duluth area; supply arrangements; customer
lists; trade names and goodwill relating to the Twin Ports Soft Drink
Business in the Duluth area. The Twin Ports Soft Drink Business in
the Duluth area also includes all customer agreements or understand-
ings, whether formal or informal in effect at the time of divestiture,
and all customer records and files existing at the time of divestiture.

ExHiBiT 2
DuLuTH, MINNESOTA AREA

The Duluth, Minnesota area shall consist of: (1) Cook County and
Lake County, Minnesota; (2) Douglas County, Wisconsin; (3) Carlton
County, Minnesota, except for the town of Moose Lake for A&W, Dr
Pepper, Lipton, and Seven-Up; and the following additional counties
or portions thereof for the products specified:

A. Lipton

1. Aitkin County, Minnesota—That portion east of a line commenc-
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ing at the junction of the south boundary of Lakeside township and
Mille Lacs, drawn north to the northwest corner of Lakeside township;
thence east to the northeast corner of Lakeside township, thence north
to the northwest corner of Jevne township; thence east to the
northeast corner of McGregor township; thence north to the Aitkin-
Itasca County line.

2. St. Louis County, Minnesota—That portion south and east of an
east west line from the junction of the St. Louis-Lake County line and
the south boundary of Easset township, due west to the northwest
corner of Colvin township, thence south to the southeast corner of
Ellsburg township, thence west to the St. Louis-Itasca County line.

B. Squart

1. Aitkin County, Minnesota—That portion of Aitkin county north
of an east-west line drawn through a point two miles south of the
town of Aitkin.

2. St. Louis County, Minnesota-—That portion of St. Louis County
south of an east-west line drawn through a point two miles north of
the town of Cotton.

3. Bayfield County, Wisconsin—All of Bayfield County, except that
portion east of a line beginning at a point where Highway #13 crosses
the Ashland-Bayfield county line and extending from this point north
along with highway to the town of Red Cliff and excepting the town
of Red CIliff and all stops, towns and outlets on said highway.

C. AgW

1. Itasca County, Minnesota

2. Cass County, Minnesota—All of Cass county except that portion
bounded on the south by the southern boundary of Deerfield, Powers,
and Ponto Lake townships and on the east by the eastern boundary of
Ponto Lake, Woodrow and Pike Lake townships and a continuation of
this north-south line to the northern boundary of the county.

3. Crow Wing County, Minnesota—All of Crow Wing County except
the Village of Fort Ripley.

4. Koochiching County, Minnesota—The town of Cragville only.

5. St. Louis County, Minnesota—That portion of St. Louis County
south and east of a line starting at a point on the northern boundary
of St. Louis due north of east edge of Finsted Lake, thence south to
the east edge of Finsted Lake, thence southwest to a point two miles
due south of Gheen Corner, then due west to Koochiching-St. Louis
Line.
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6. Bayfield County, Wisconsin

7. Ashland County, Wisconsin—The townships of Ashland, Gingles,
La Pointe, Marengo, Morse, Sanborn, and White River only.

D. Dr Pepper

1. Itasca County, Minnesota

2. Aitkin County, Minnesota—That portion north of an east-west
line running through the most northern point on the boundary of the
town of McGregor. It is intended by this description to exclude from
the Duluth territory the town of McGregor and all other dealer outlets
located on the east-west line described herein. This description is as so
located on February 3, 1965.

3. St. Louis County, Minnesota—That portion south of an east-west
line drawn through the most southern point on the boundary of the
town of Cotton, Minnesota. It is intended by this description to
exclude from the Duluth franchised territory the towns of Ore, Cotton,
and Toivola and all other towns and dealer outlets located on the
above described east-west line. This description is as so located on
September 24, 1963.

4, Cass County, Minnesota—That portion north of an east-west line
running through the most northern point on the boundary of the town
of Walker and east of a line beginning at the most northern point on
the boundary of the town of Walker; thence, northeast on a straight
line to the point U.S. Highway No. 2 intersects the west boundary of
Bena; thence, northwest on a straight line to the Beltrami County line
due east of the town of Pennington. It is intended by this description
to exclude from the Duluth territory the towns of Walker and Bena
and all other dealer outlets located on the line described herein. This
entire description is as so located on February 3, 1965.

E. Seven-Up

1. Aitkin County, Minnesota—That portion east of a line commenc-
ing at the junction of the south boundary of Lakeside township and
Mille Laes, drawn north to the northwest corner of Lakeside township;
thence east to the northeast corner of Lakeside township; thence north
to the northwest corner of Jevne township; thence east to the
northeast corner of McGregor township; thence north to the Aitkin-
Itasca County line.

2. Itasca County, Minnesota—Goodland and Wawina townships
only. '
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3. St. Louis County, Minnesota—That portion south and east of an
east-west line from the junction of the St. Louis-Lake County line and
the south boundary of Basset township, due west to the northwest
corner of Colvin township, thence south to the southwest corner of
Ellsburg township, thence west to the St. Louis-Itasca County line.

4. Bayfield County, Wisconsin

5. Ashland County, Wisconsin—That portion north of the northern
boundary of Gordon Township.
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IN THE MATTER OF
SENTINEL GROUP, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC 7 OF THE CLAYTON ACT AND SEC. 5 OF THE
FEDERAL TRADE COMMISSION ACT

Docket C-3348. Complaint, Oct. 23, 1991—Decision, Oct. 23, 1991

This consent order requires, among other things, a Stamford, Connecticut, based
corporation to divest, to Commission-approved acquirers, one of its funeral homes
in each of three separate markets and to obtain Commission approval, for a
period of ten years, before acquiring any additional funeral homes in these and
three other markets.

Appearances

For the Commission: Mark Taylor.

For the respondent: Sutton Keany, Winthrop, Stimson, Putnam, &
Roberts, New York, N.Y.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission (‘“Commission”), having reason to believe that
Sentinel Group, Inc., a corporation subject to the jurisdiction of the
Commission, has acquired the assets of certain corporations subject to
the jurisdiction of the Commission, in violation of the provisions of
Section 7 of the Clayton Act, as amended, 15 U.S.C. 18, and Section §
of the Federal Trade Commission Act, as amended, 15 U.S.C. 45, and
it appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, hereby issues its complaint
stating its charges as follows:

1. DEFINITIONS

1. For the purposes of this complaint, the following definitions shall
apply:

a. “Sentinel” refers to the respondent Sentinel Group, Inc., its
parents, subsidiaries, divisions, groups controlled by Sentinel, succes-
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sors and assigns, and their respective directors, officers, employees,
agents, and representatives.

b. “Funeral Services” means a group of services that includes at
least: removal of the body from the place of death; its embalming or
other preparation; making available a place for visitation and viewing,
for the conduct of a funeral service, and for the display of caskets and
outside cases; and arrangement for and conveyance of the body to a
cemetery or crematory for final disposition.

II. THE RESPONDENT

2. Sentinel was incorporated in 1985, and exists under the laws of
the State of Delaware, with its headquarters located in Stamford,
Connecticut, at 1177 Summer Street.

3. Sentinel is, and at all times relevant herein has been engaged in
commerce, as ‘“‘commerce” is defined in Section 1 of the Clayton Act,
as amended, 15 U.S.C. 12, and is a corporation whose businesses are
in or affecting commerce, as “commerce” is defined in Section 4 of the
Federal Trade Commission Act, as amended, 15 U.S.C. 44.

III. THE ACQUISITIONS

4. Since 1985, Sentinel has acquired at least 70 funeral service
establishments located primarily in the Southeast, Southwest, and
Midwest.

Count I

5. On May 6, 1988, Sentinel acquired Little & Davenport Funeral
Home, Inc., in Gainesville, Hall County, Georgia.

6. On December 1, 1988, Sentinel acquired Ward’s Funeral Home,
Inc., also located in Gainesville, Hall County, Georgia.

Count II

7. On April 18, 1988, Sentine! acquired Miles-Odum Funeral Home,
Inc., in Waycross, Ware County, Georgia.

8. On September 30, 1988, Sentinel acquired Mincy-Fulford Funeral
Home, Inc., also located in Waycross, Ware County, Georgia.

Count III

9. On July 17, 1986, Sentinel acquired the J.D. Hill Chapel in
Summerville, Chattooga County, Georgia.
10. On December 6, 1988, Sentinel acquired the Erwin-Petitt
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Funeral Home, Inc., also located in Summerville, Chattooga County,
Georgia.

Count IV

11. On September 2, 1987, Sentinel acquired Fox & Weeks Funeral
Directors, Inc., a Savannah, Chatham County, Georgia funeral
establishment operating from 2 locations.

12. On September 3, 1987, Sentinel acquired Saxon-Massey
Funeral Services, Inc., also located in Chatham County, Georgia.

Count V

13. On September 29, 1988, Sentinel acquired Jennings Funeral
Home, Inc., in Rome, Floyd County, Georgia. Jennings operated from
2 locations and was the largest funeral establishment in its geographic
area.

14. On December 7, 1988, Sentinel purchased Daniels Funeral
Home, Inc., also located in Rome, Floyd County, Georgia.

15. On December 29, 1988, Sentinel purchased Talley Brothers
Funeral Home, also located in Rome, Floyd County, Georgia.

Count VI

16. On December 15, 1987, Sentinel acquired the 3 establishment
Edward-Fentress Funeral Homes, all of which are located in the Ft.

Smith, Arkansas area.
17. On December 31, 1987, Sentinel acquired Fingerhut Funeral

Home located in east Ft. Smith.
IV. TRADE AND COMMERCE

18. A relevant line of commerce in which to analyze Sentinel’s
acquisitions of the funeral service companies listed in Counts I-VI is
the provision of funeral services.

19. The relevant sections of the country in which to analyze
Sentinel’s acquisitions are the following:

a. For Count I the relevant geographic market is Gainesville and its
immediate environs.

b. For Count II the relevant geographic market is Waycross and its
immediate environs.

¢. For Count III the relevant geographic market is Summerville and
its immediate environs, whether or not the entirety of Chattooga
County is included.
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d. For Count IV the relevant geographic market is Savannah and its
immediate environs, whether or not the entirety of Chatham County is
included.

e. For Count V the relevant geographic market is Rome and its
immediate environs, whether or not the entirety of Floyd County is
included.

f. For Count VI the relevant geographic market is Ft. Smith and its
immediate environs.

20. In the particular markets where the acquisitions in question
have taken place, the funeral service industry is extremely concentrat-
ed; this is true whether measured by the Herfindahl-Hirschmann
Index or by two-firm or four-firm concentration ratios.

21. Entry into the relevant markets outlined in paragraph 19 is slow
and difficult.

22. In each of the relevant markets, the second and third
acquisitions described in Counts I through VI were acquisitions of
actual competitors of the establishments that Sentinel had previously
acquired in each market.

V. EFFECTS OF THE ACQUISITIONS

23. The effect of the aforesaid acquisitions may be to substantially
lessen competition in each of the relevant markets in violation of
Section 7 of the Clayton Act, as amended, 15 U.S.C. 18, and Section 5
of the Federal Trade Commission Act, as amended, 15 U.S.C. 45, in
the following ways, among others:

a. By eliminating actual competition between Sentinel and others in
the relevant markets; and

b. By significantly enhancing the possibility of collusion or
interdependent coordination among the remaining firms in the
relevant markets.

Commissioner Yao not participating.

DEcisioN AND ORDER

The Federal Trade Commission having initiated an investigation of
certain funeral home acquisitions of Sentinel Group, Inc., a corpora-
tion, and Sentinel, having been furnished with a copy of a draft of
complaint that the Atlanta Regional Office proposed to present to the
Commission for its consideration, and that, if issued by the Commis-
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sion, would charge Sentinel Group, Inc., with violations of the Clayton
Act and Federal Trade Commission Act; and

Respondent Sentinel, its attorneys, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by respondents of all the jurisdictional facts set forth in
the aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondent that the law has been violated as alleged in
such complaint, and waivers and other provisions as required by the
Commission’s Rules; and

The Commission, having thereafter considered the matter and
having determined that it had reason to believe that the respondent
had violated the said Acts, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings and enters the following order:

1. Respondent Sentinel is a corporation organized, existing and
doing business under and by virtue of the laws of the State of
Delaware, with its office and principal place of business located at
1177 Summer Street, in the City of Stamford, State of Connecticut.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of respondent, and the proceeding is in
the public interest.

ORDER

L.

As used in this order, the following definitions shall apply:

(a) “Sentinel” means Sentinel Group, Inc., its parents, subsidiaries,
divisions, groups controlled by Sentinel successors and assigns and
their respective directors, officers, employees, agents and representa-
tives.

(b) “Funeral home” means a facility devoted to the care or
preparation for burial or transportation of deceased human bodies,
and a facility in which funeral services may be conducted.
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(c) “Properties to be Divested” means the funeral home properties

described in paragraph II.
(d) “Commission” means the Federal Trade Commission.

II.

It is ordered, That, within twelve (12) months after the date this
order becomes final, Sentinel shall divest, absolutely and in good faith,
the following funeral homes: Mincy-Fulford Funeral Home in Way-
cross, Georgia; Ward’s Funeral Home in Gainesville, Georgia; and
Erwin-Pettit Funeral Home in Summerville, Georgia. These funeral
homes are hereinafter referred to as the “Properties to be Divested”.
The Properties to be Divested are to be divested only to an acquirer or
acquirers, and only in such manner, that receive the prior approval of
the Commission. The purpose of the divestiture required by this order
is to insure the continuation of the funeral homes as ongoing viable
enterprises and to remedy the lessening of competition alleged in the
Commission’s complaint.

II1.

It 1is further ordered, That, pending divestiture, Sentinel shall
maintain the viability and marketability of the Properties to be
Divested and shall not cause or permit the destruction, removal or
impairment of any assets or business of the Properties to be Divested,
except in the ordinary course of business and except for ordinary wear
and tear.

Iv.

It is further ordered, That the Properties to be Divested shall not be
divested, directly or indirectly, to anyone who is at the time of the
divestiture an officer, director, employee or agent of, or under the
control, direction or influence of Sentinel.

V.

It is further ordered, That:

(A) If Sentinel has not divested the Properties to be Divested as
required by paragraph II within twelve (12) months after the date this
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order becomes final, Sentinel shall consent to the appointment of a
trustee by the Commission to divest the remaining Properties to be
Divested. In the event the Commission or the Attorney General brings
an action pursuant to Section 5(1) of the Federal Trade Commission
Act, 15 U.S.C. 45 (1), or any other statute enforced by the
Commission, Sentinel shall similarly consent to the appointment of a
trustee in such action. Neither the appointment of a trustee nor a
decision not to appoint a trustee under this paragraph shall preclude
the Commission or the Attorney General from seeking civil penalties
or any other relief available to it, including a court-appointed trustee,
pursuant to Section 5(1) of the Federal Trade Commission Act, or any
other statute enforced by the Commission, for any failure by Sentinel
to comply with this order.

(B) If a trustee is appointed by the Commission or a court pursuant
to paragraph V.(A) of this order, Sentinel shall consent to the
following terms and conditions regarding the trustee’s powers,
authorities, duties and responsibilities:

1. The Commission shall select the trustee, subject to the consent of
Sentinel, which consent shall not be unreasonably withheld. The
trustee shall be a person with experience and expertise in acquisitions
and divestitures.

2. The trustee shall have the exclusive power and authority, subject
to the prior approval of the Commission, to divest the remaining
Properties to be Divested.

3. The trustee shall have eighteen (18) months from the date of
appointment to accomplish the divestiture, which shall be subject to
the prior approval of the Commission. If, however, at the end of the
eighteen-month period the trustee has submitted a plan of divestiture
or believes that divestiture can be accomplished within a reasonable
time, the divestiture period may be extended by the Commission, or by
the court for a court-appointed trustee; provided, however, that the
Commission or court may only extend the divestiture period two (2)
times.

4. The trustee shall have full and complete access to the personnel,
books, records and facilities relating to the remaining Properties to be
Divested, or any other relevant information, as the trustee may
reasonably request. Sentinel shall develop such financial or other
information as such trustee may reasonably request and shall
cooperate with any reasonable request of the trustee. Sentinel shall
take no action to interfere with or impede the trustee’s accomplish-
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ment of the divestitures. Any delays in divestiture caused by Sentinel
shall extend the time for divestiture under this paragraph in an
amount equal to the delay, as determined by the Commission or the
court for a court-appointed trustee.

5. Subject to Sentinel’s absolute and unconditional obligation to
divest at no minimum price and the purpose of the divestiture as
stated in paragraph II of the order, the trustee shall use his or her best
efforts to negotiate the most favorable price and terms available with
each acquiring entity for the divestiture of the remaining Properties to
be Divested. The divestiture shall be made in the manner set out in
paragraph II; provided, however, that if the trustee receives bona fide
offers from more than one acquiring entity or entities, and if the
Commission determines to approve more than one such acquiring
entity, the trustee shall divest to the acquiring entity or entities
selected by Sentinel from among those approved by the Commission.

6. The trustee shall serve, without bond or other security, at the cost
and expense of Sentinel, on such reasonable and customary terms and
conditions as the Commission or a court may set. The trustee shall
have authority to employ, at the cost and expense of Sentinel, such
consultants, accountants, attorneys, investment bankers, business
brokers, appraisers, or other representatives and assistants as are
reasonably necessary to carry out the trustee’s duties and responsibili-
ties. The trustee shall account for all monies derived from the sale and
all expenses incurred. After approval by the Commission and, in the
case of a court-appointed trustee, by the court, of the account of the
trustee, including fees for his or her services, all remaining monies
shall be paid at the direction of Sentinel and the trustee’s power shall
be terminated. The trustee’s compensation shall be based at least in a
significant part on a commission arrangement contingent on the
trustee’s divesting the remaining Properties to be Divested.

7. Except in cases of misfeasance, negligence, willful or wanton
acts, or bad faith by the trustee, the trustee shall not be liable to
respondent for any action taken or not taken in performance of the
trusteeship. Sentinel shall indemnify the trustee and hold the trustee
harmless against any losses, claims, damages, or liabilities arising in
any manner out of, or in connection with, the trustee’s duties under
this order, including all reasonable fees of counsel and other expenses
incurred in connection with the preparation for or defense of any claim
whether or not resulting in any liability, except to the extent such
liabilities, claims, or expenses result from misfeasance, negligence,
willful or wanton acts, or bad faith of the trustee.
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8. Within sixty (60) days after appointment of the trustee, and
subject to the prior approval of the Commission and, in the case of a
court-appointed trustee, of the court, Sentinel shall execute a trust
agreement that transfers to the trustee all rights and powers
necessary to permit the trustee to effect the divestiture required by
this order.

9. If the trustee causes to act or fails to act diligently, a substitute
trustee shall be appointed in the same manner as provided in
paragraph V.(A) of this order.

10. The Commission and, in the case of a court-appointed trustee,
the court, may on its own initiative or at the request of the trustee
issue such additional orders or directions as may be necessary or
appropriate to accomplish the divestiture required by this order.

11. The trustee shall have no obligation or authority to operate or
maintain the remaining Properties to be Divested.

12. The trustee shall report in writing to Sentinel and to the
Commission every sixty (60) days concerning the trustee’s efforts to
accomplish divestiture.

VI

It is further ordered, That, within sixty (60) days after the date this
order becomes final and every sixty (60) days thereafter until Sentinel
has fully complied with paragraph II of this order, Sentinel shall
submit to the Commission a verified written report setting forth in
detail the manner and form in which it intends to comply, is complying
or has complied with that provision. Sentinel shall include in its
compliance reports, among other things that are required from time to
time, a full description of all contacts or negotiations with prospective
acquirers for the divestiture required by this order, including the
identity of all parties contacted. Sentinel also shall include in its
compliance reports copies of all written communications to and from
such parties, and all internal memoranda, reports, and recommenda-
tions concerning the required divestiture.

VIL

It is further ordered, That, for a period of ten (10) years after the
date this order becomes final, Sentinel shall cease and desist from
acquiring, directly or indirectly, through subsidiaries or otherwise,
without the prior approval of the Commission, any funeral home
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located within the area extending fifteen (15) miles outward in any
direction from the city limits of: (a) Waycross, Georgia; (b) Summer-
ville, Georgia; (c) Gainesville, Georgia; (d) Rome, Georgia; (e)
Savannah, Georgia; and (f) Ft. Smith, Arkansas; provided, however,
that this prohibition shall not apply to the construction of new
facilities by Sentinel.

VIIL

It is further ordered, That, one year after the date this order
becomes final and annually thereafter for nine (9) years, Sentinel shall
file with the Commission a verified written report of its compliance
with paragraph VII of this order. Such reports shall include a listing of
all acquisitions made by Sentinel during the 12 months preceding the
date of the report.

IX.

It is further ordered, That for the purpose of determining or
securing compliance with this order, subject to any legally recognized
privilege, and upon written request with reasonable notice to Sentinel
made to its principal office, Sentinel shall permit any duly authorized
representative or representatives of the Commission:

(A) Access during the office hours of Sentinel, in the presence of
counsel, to inspect and copy all books, ledgers, accounts, correspon-
dence, memoranda and other records and documents in the possession
or under the control of Sentinel relating to compliance with this order;

(B) Upon five (5) days’ notice to Sentinel and without restraint or
interference from them, to interview officers or employees of Sentinel,
who may have counsel present, regarding any such matters.

X.

1t is further ordered, That Sentinel shall notify the Commission at
least thirty (30) days prior to any proposed change in its organization
such as dissolution, assignment or sale resulting in the emergence of a
suceessor corporation, the creation or dissolution of subsidiaries or any
other change that may affect compliance obligations arising out of
this order.

Commissioner Yao not participating.
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CONCURRING STATEMENT OF COMMISSIONER MARY L. AZCUENAGA

I concur in part with and dissent in part from the decision of the
Commission majority to issue the consent order against Sentinel
Group, Inc. The order remedies the potential anticompetitive effects of
Sentinel’s acquisitions of funeral homes in some, but not all, of the
affected communities. Based on the information available concerning
the level of concentration, conditions of entry, and other circum-
stances relevant to the state of competition in the funeral services
market, the Commission should require additional divestitures in order
to restore competition in more localities affected by Sentinel’s
acquisitions.
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IN THE MATTER OF
ALPHA ACQUISITION CORPORATION, ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE
FEDERAL TRADE COMMISSION ACT

Docket C-3349. Complaint, Oct. 29, 1991—Decision, Oct. 29, 1991

This consent order requires, among other things, RWE to grant the required
technology license used in producing high-purity alumina, and establish other
required agreements, subject to prior Commission approval, within six months of
the order, or else consent to the appointment of a trustee to effectuate these
requirements. In addition, for ten years, RWE is required to obtain prior FTC
approval before acquiring any entity that manufactures, distributes, or sells high-
purity alumina, with sales in the U.S. of 125,000 pounds or more in any six-
month period during the 86 months before the application.

Appearances

For the Commission: Robert S. Tovsky and Marc G. Schildkraut.

For the respondents: Wayne D. Collins, Shearman & Sterling,
New York, N.Y. David M. Foster and Dan Wellington, Fulbright &
Jaworski, Washington, D.C. and Allen F. Maulsby, Cravath, Swaine
& Moore, New York, N.Y.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and of the Clayton Act, and by virtue of the authority vested in it by
said Acts, the Federal Trade Commission, having reason to believe
that Alpha Acquisition Corporation, a corporation, RWE-DEA Aktien-
gesellschaft fur Mineraloel and Chemie, a corporation, and RWE
Aktiengesellschaft, a corporation, (collectively “RWE”), have entered
into an agreement with Vista Chemical Company (‘“Vista”), a
corporation, that violates said Acts, and it appearing to the Commis-
sion that a proceeding in respect thereof would be in the public
interest, hereby issues its complaint stating its charges as follows:

DEFINITIONS

PARAGRAPH 1. For purposes of this complaint, “high-purity alcohol
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process alumina” means the chemical intermediate product, also
known as aluminum oxide, which has the chemical formula Al,O;, and
is obtained via the hydrolysis of aluminum alkoxide in a manufactur-
ing process that uses aluminum metal as a raw material, and includes
all such aluminas regardless of any further processing steps.

THE .RESPONDENTS

PAR. 2. Respondent RWE Aktiengesellschaft (“RWE A.G.”) is a
corporation organized, existing and doing business under and by
virtue of the laws of the Federal Republic of [2] Germany, with its
principal office and place of business at Kruppstrasse 5, 4300 Essen 1,
Federal Republic of Germany.

Par. 3. RWE A.G. is a holding company that has interests
throughout the world in companies that are engaged in a wide variety
of industries. RWE A.G. is comprised of six different divisions: Energy
Division; Mining and Raw Materials Division; Petroleum and Chemi-
cals Division; Waste Management Division; Mechanical and Plant
Engineering Division; and Construction and Civil Engineering Divi-
sion.

Par. 4. RWE A.G.’s net income for the financial year 19893-90 was
DM 570 million on sales of DM 44 billion.

PaRr. 5. Respondent RWE-DEA Aktiengesellschaft fur Mineraloel
und Chemie (“RWE-DEA”) is a corporation organized, existing and
doing business under and by virtue of the laws of the Federal Republic
of Germany, with its principal office and place of business at
Uberseering 40, 2000 Hamburg 60, Federal Republic of Germany.
RWE-DEA is a majority-owned subsidiary of RWE Aktiengesell-
schaft. ’

Par. 6. RWE-DEA is engaged in the exploration, production and
refining of petroleum and natural gas, petroleum products, and a wide
variety of chemical products, including synthetic resins, solvents, fine
chemicals, alcohols, surfactants, and alumina. RWE-DEA engages in
the manufacture of alumina through its wholly-owned subsidiary,
Condea Chemie GmbH (“Condea”).

PaRr. 7. RWE-DEA’s net income for the year ending December 31,
1989, was DM 204 million on sales of DM 15.4 billion.

PaR. 8. Respondent Alpha Acquisition Corporation (“Alpha”) is a
corporation organized, existing and doing business under the laws of
Delaware, with its principal office and place of business at Uberseer-
ing 40, 2000 Hamburg 60, Federal Republic of Germany. Alpha is a
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wholly-owned subsidiary of RWE-DEA, and was established for the
purpose of acquiring the issued and outstanding common stock of
Vista Chemical Company.

PAR. 9. Respondent Vista Chemical Company (‘“Vista”) is a
corporation organized, existing and doing business under and by
virtue of the laws of Delaware, with its principal office and place of
business at 900 Threadneedle, Houston, Texas.

PAR. 10. Vista is engaged in the manufacture and marketing of a
variety of chemical products, including vinyl chloride monomer,
polyvinyl chloride, alcohols, surfactants and alumina. [3]

PaR. 11. Vista’s net income for the year ending September 30, 1990
was $63 million on net sales of $718 million.

PARr. 12. At all times relevant herein, each of the respondents or
their predecessors have been engaged in commerce, as ‘“‘commerce” is
defined in Section 1 of the Clayton Act, as amended, 15 U.S.C. 12;
and have been corporations whose business is in or affecting
commerce, as ‘“‘commerce” is defined in Section 4 of the Federal Trade
Commission Act, as amended, 15 U.S.C. 44.

THE ACQUISITION

Par. 18. On December 13, 1990, RWE and Vista entered into an
agreement for the acquisition by RWE of all of the issued and
outstanding common stock of Vista (‘‘the Acquisition’). The purchase
price for the Acquisition is $55 per share, or, together with assumed
indebtedness, $1.3 billion. ‘

THE RELEVANT MARKETS

Par. 14. For purposes of this complaint, the relevant line of
commerce in which to evaluate the effects of the acquisition is high-
purity aleohol process alumina.

Par. 15. For purposes of this complaint, the relevant geographic
market is the world.

PAR. 16. In 1989, approximately 90 million pounds of high-purity
alcohol process alumina was produced in the world. The relevant
market is highly concentrated, whether measured by the Herfindahl-
Hirschmann Index (“HHI”) or by two-firm concentration ratios.

Par. 17. It is difficult to enter into the manufacture and sale of
high-purity alcohol process alumina.

PAR. 18. At the time of the Acquisition described above, RWE and
Vista were actual competitors in the manufacture and sale of high-
purity aleohol process alumina in the world.
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THE EFFECTS OF THE ACQUISITION

PaR. 19. The effect of the Acquisition may be substantially to lessen
competition in each of the relevant markets in the world, in violation
of Section 7 of the Clayton Act, as amended, 15 U.S.C. 18, and
Section 5 of the Federal Trade Commission Act, as amended, 15
U.S.C. 45, because, among other things, the acquisition eliminates
substantial actual competition, between RWE and Vista in the
manufacture and sale of high-purity alcohol process alumina in the
world. [4]

THE VIOLATIONS CHARGED

PaR. 20. The Acquisition of Vista by RWE, and the agreement to
acquire Vista by RWE, violate Section 7 of the Clayton Act, as
amended, 15 U.S.C. 18, ,

PAR. 21. The Acquisition of Vista by RWE and the agreement to
acquire Vista by RWE violate Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. 45.

Commissioner Yao not participating.

DEcisioN AND ORDER

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of Complaint which the Bureau of Competition
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondents with
violations of the Federal Trade Commission Act and Clayton Act; and

The respondents, their attorneys, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondents of all the jurisdictional facts set forth
in the aforesaid draft of complaint, a statement that the signing of
said agreement is for settlement purposes only and does not constitute
an admission by respondents that the law has been violated as alleged
in such complaint, and waivers and other provisions as required by the
Commission’s Rules;

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondents
have violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
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consent agreement and placed such agreement on the public record
for a period of sixty (60) days, and having duly considered the
comments filed thereafter by interested persons pursuant to [2]
Section 2.34 of its Rules, now in further conformity with the
procedure described in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings and enters the following order:

1. Respondent Alpha Acquisition Corp. is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of Delaware, with its office and principal place of business
located at Uberseering 40, 2000 Hamburg 60, Federal Republic of
Germany.

2. Respondent RWE-DEA Aktiengesellschaft fur Mineraloel and
Chemie is a corporation organized, existing and doing business under
and by virtue of the laws of the Federal Republic of Germany, with its
office and principal place of business located at Uberseering 40, 2000
Hamburg 60, Federal Republic of Germany.

3. Respondent RWE Aktiengesellschaft (“RWE A.G.”) is a corpora-
tion organized, existing and doing business under and by virtue of the
laws of the Federal Republic of Germany, with its principal office and
place of business at Kruppstrasse 5, 4300 Essen 1, Federal Republic
of Germany.

4, Respondent Vista Chemical Company (‘‘Vista”) is a corporation
organized, existing and doing business under and by virtue of the laws
of Delaware, with its principal office and place of business at 900
Threadneedle, Houston, Texas.

5. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.

ORDER

L

As used in this order, the following definitions shall apply:

(A) “Acquisition” means the agreement and plan of merger
entered into on December 13, 1990, by which RWE agreed to make a
tender offer for all of the issued and outstandmg shares of Vista
common stock.
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(B) “Alumina Joint Venture” means the joint venture established
pursuant to either paragraphs IV or VI of this order, between RWE
and the Licensee.

(C) “Automotive Emissions Control Catalysts” means catalysts
that are employed to provide a catalytic process to control the release
of emissions in automotive systems. [3]

(D) “Chemical Catalysts” means catalysts that are useful in
chemical synthesis processes, excluding catalysts used solely for
petroleum refining applications other than 1) catalytic reforming
catalysts, 2) isomerization catalysts, and 3) any other petroleum
refining catalyst applications which Vista internally delineates as
chemical catalyst applications for purposes of alumina pricing.

(E) “Commission” means the Federal Trade Commission.

(F) “Construct” includes the building of a new facility or modifying
of an existing facility.

(G) “High-Purity Alumina’ means all grades and types of alumina
produced or sold by Vista as of the date that this order is accepted by
the Commission for public comment.

(H) “Hold Separate Agreement” means the Agreement to Hold
Separate, attached hereto and made a part hereof as Appendix I

() “Joint Venture Alumina” means all grades and types of Catapal
B and Catapal CF, other grades of Vista alumina used in Chemical
Catalysts and Automotive Emission Control Catalysts, and alumina
slurry which the joint venture may use, directly or indirectly,
exclusively for the production of Sol Gel Abrasives, in each case
manufactured by Vista at its Lake Charles plant as of the date this
order is accepted by the Commission for public comment.

(J) “Lake Charles Plant’ means Vista’s alcohol-alumina co-produc-
tion facility located at Vista’s Lake Charles Chemical Plant, Old
Spanish Trail Road, Westlake, Louisiana.

(K) “Licensee’” means the person licensed pursuant to paragraphs
II, III, or VI of this order.

(L) “License Agreements” means the Vista License Agreement and
RWE License Agreement.

(M) “North America’” means the United States and its territories
and possessions.

(N) “On-purpose” refers to a plant the principal output of which is
alumina or aluminum alkoxide.

(0) “Or” includes ‘“‘any” and may have either disjunctive or
conjunctive meaning; provided, however, that in sentences where “or”
is preceded by “‘either,” “or” has only disjunctive meaning.
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(P) “Precipitated Alumina’” means alumina obtained generally by
precipitating dissolved aluminum trihydrate (also known as “gibb-
site””), then usually followed by filtering, washing and spray-drying
the resulting alumina. [4]

(Q) “RWE” means RWE Aktiengesellschaft, RWE-DEA Aktien-
gesellschaft fur Mineraloel und Chemie, and Alpha Acquisition Corp.,
their predecessors, subsidiaries, divisions, groups and affiliates
controlled by RWE Aktiengesellschaft, RWE-DEA Aktiengesellschaft
fur Mineraloel und Chemie, and Alpha Acquisition Corp., and their
respective directors, officers, employees, agents, and representatives,
and their respective successors and assigns.

(R) “RWE License Agreement” means a license agreement
pursuant to which RWE Technology and RWE Patent Rights are
licensed to the licensee in accordance with paragraphs II, III, or VI of
this order.

(S) “RWE Patent Rights” means any patent existing or patent
application pending, in each case as of the date that this order is
accepted by the Commission for public comment, in the United States
relating to RWE’s process for On-purpose production of aluminum
alkoxide for use in High-Purity Alumina, or similar aluminas. For the
purposes of this definition, RWE excludes Vista.

(T) “RWE Technology” means all general and specific information
known to RWE prior to the date this order is accepted by the
Commission for public comment, relating to: 1) design, construction,
and operation of an On-purpose aluminum alkoxide production facility
and 2) production of aluminum alkoxide at an On-purpose facility
producing High-Purity Alumina or similar alumina, in each case
including (but not limited to) all technical information, data, specifica-
tions, drawings, design and equipment specifications, manuals,
engineering reports, manufacturing designs and reports, operation
manuals, and formulations. For purposes of this definition, RWE
excludes Vista. '

(U) “Sol Gel Abrasives” means the class of abrasives or abrasive
grains that employ high dispersible alumina as a raw material, and are
used in certain industrial processing applications.

(V) “Vista” means Vista Chemical Company, its predecessors
subsidiaries, divisions, groups and affiliates controlled by Vista and
their respective directors, officers, employees, agents, and representa-
tives, and their respective successors and assigns.

(W) “Vista License Agreement” means a License Agreement
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pursuant to which Vista Technology and Vista Patent Rights are
licensed to the licensee in accordance with paragraphs II, III, or VI of
this order.

(X) “Vista Patent Rights” means any Vista patent or patent
application pending, in each case, as of the date that this order is
accepted by the Commission for public comment, in the United States
relating to the production of or applications for Vista’s High-Purity
Alumina except thickeners, ceramics (excluding [5] Sol Gel Abra-
sives), and aluminas not produced in commercial quantities (excluding
Sol Gel Abrasives).

(Y) “Vista Technology” means all general and specific information
known to Vista prior to the date this order is accepted by the
Commission for public comment relating to: 1) design, construction,
and operation of an On-purpose High-Purity Alumina production
facility, 2) production at an On-purpose High-Purity Alumina produc-
tion facility of High-Purity Alumina, except thickeners and ceramics
(excluding Sol Gel Abrasives), and aluminas not produced in commer-
cial quantities (excluding Sol Gel Abrasives), and 3) the processing of
aluminum alkoxide or alumina slurry into all grades of alumina
powder, alumina sol or colloidal alumina for use in all applications
except thickeners, ceramics (excluding Sol Gel Abrasives), and
aluminas not produced in commercial quantities (excluding Sol Gel
Abrasives). Such technology shall include, but shall not be limited to,
all technical information, data, specifications, drawings, design and
equipment specifications, manuals, engineering reports, manufactur-
ing designs and reports, operating manuals, and formulations.

II.

It is ordered, That not later than six (6) months after the date this
order becomes final, RWE shall, absolutely and in good faith, grant a
perpetual license of Vista Technology, Vista Patent Rights, RWE
Technology, and RWE Patent Rights for the purposes of producing in
North America and marketing High-Purity Alumina or similar
aluminas to a person that obtains the prior approval of the
Commission and only in a manner and pursuant to License Agree-.
ments that receive the prior approval of the Commission. Such License
Agreements shall permit the Licensee to (1) design, construct or
operate one On-purpose alumina production facility utilizing the RWE
Technology or RWE Patent Rights and one or more alumina
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production facilities utilizing the Vista Technology or Vista Patent
Rights and (2) enter into a joint venture or other arrangement
controlled by the Licensee with any partners for the purpose of
designing, constructing, financing or operating alumina production
facilities; provided, however, if at any time after three (3) years from
the date of the formation of the Alumina Joint Venture the Licensee
has not commenced construction of an alumina production facility,
then the Licensee may (i) sublicense to a third party (the “Minority
Partner””) the right to design, construct, or operate one alumina
production facility and (ii) enter into a joint venture or .other
arrangement controlled by the Licensee with the Minority Partner for
the exclusive purpose of selling and marketing all or substantially all
the alumina produced by the alumina production facility designed,
constructed, or operated by the Minority Partner pursuant to such
sublicense, subject, in each case, to the approval of RWE, which
approval shall not be unreasonably withheld; provided, further, that
RWE need not approve such sublicense unless the [6] Licensee enters
into a joint venture or other arrangement pursuant to clause (ii) above
and agrees to forgo the construction of any alumina production facility
during the term of the Alumina Joint Venture unless the sublicense is
terminated prior to the construction or operation of the Minority
Partner’s alumina production facility. The purpose of granting such
License Agreements is to establish the licensee as a viable competitor
in the market for High-Purity Alumina or similar aluminas and to
remedy the lessening of competition resulting from the Acquisition as
alleged in the Commission’s complaint. Nothing in this order shall
prohibit the License Agreements from containing the following
provisions:

(A) A provision prohibiting assignment before construction of an
alumina production facility; provided, however, that the Licensee may
assign all of its rights under both License Agreements (1) to any
person who is under the control of the owners of such Licenses and, if
the Alumina Joint Venture has not been terminated prior to such
assignment, to the managing partner of the Alumina Joint Venture, or
(2) to any party, approved by RWE, which approval shall not be
unreasonably withheld, to whom the Licensee shall also sell its
interest in the Alumina Joint Venture pursuant to paragraph IV.(G) of
this order. The party so approved for the assignment shall thereafter
be the “Licensee” pursuant to this order.

(B) A provision prohibiting assignment of the License Agreements
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after the construction of one or more alumina production facilities
described in paragraph II of this order except by the Licensee to (1)
any person who is under the control of the owners of such Licenses or
(2) any owners of each such alumina production facility; provided,
however, that in no event may any License Agreement be assigned to
a person who does not own an alumina production facility utilizing the
applicable technology and patent rights licensed under such License
Agreement in accordance with paragraph II of this order.

(C) A provision prohibiting the Licensee from disclosing Vista
Technology, Vista Patent Rights, RWE Technology or RWE Patent
Rights to any non-licensee, except if such non-licensee needs to know,
and agrees to restrict the use of, such information for the purpose of
designing, constructing, financing the construction of, or operating
one or more alumina production facilities.

II1.

It 1s further ordered, That, in the event the first Licensee who has
held the Licenses for four (4) years either does not, within four (4)
years of the date of the grant of the licenses set out in paragraph II of
this order, commence construction of an alumina production facility
utilizing RWE Technology, RWE Patent Rights, [7] Vista Technology
or Vista Patent Rights, or does not complete construction within six
(6) years of the date of the grant of the licenses set out in paragraph
II of this order, or the Alumina Joint Venture terminates for any
reason other than those set out in paragraph IV.(A) of this order
(“failure dates”), RWE shall grant new licenses, or shall cause the
granting of new licenses, to a new Licensee within six (6) months of
the first such failure date, under the terms and conditions set out in
paragraph II of this order and may terminate the perpetual licenses
granted under paragraph II of this order.

Iv.

It 1s further ordered, That at the same time it grants the licenses
under paragraph II of this order, RWE shall absolutely and in good
faith, enter into an Alumina Joint Venture and an agreement to
supply Joint Venture Alumina consistent with paragraphs IV.(A)
through IV.(M) of this order with a Licensee that obtains the prior
approval of the Commission and only in a manner that receives the



ALPHA ACQUISITION CORPORATION, ET AL. 663

653 Decision and Order

prior approval of the Commission. The purposes of the Alumina Joint
Venture and supply agreement are to impart the practical, technologi-
cal and business skills the Licensee may need to produce and sell
High-Purity Alumina or similar aluminas, to establish the Licensee as
a viable competitor in the market for High-Purity Alumina or similar
“aluminas, and to remedy the lessening of competition resulting from
the Acquisition as alleged in the Commission’s complaint.

(A) The initial term of the Alumina Joint Venture shall be four (4)
years; provided, however, the Alumina Joint Venture term shall be
extended at the request of the Licensee for two (2) additional years if
the Licensee has started construction of a High-Purity Alumina or
similar alumina manufacturing facility within the first four (4) years;
provided, further, the Alumina Joint Venture shall in all events
terminate no later than sixty (60) days after the Licensee has finished
construction and commenced commercial operation of either (1) an
alumina production facility utilizing the Vista Technology, Vista
Patent Rights, RWE Technology or RWE Patent Rights or (2) a
Precipitated Alumina production facility.

(B) Upon thirty (30) days prior notice to the Commission, RWE also
may terminate the Alumina Joint Venture agreement, the supply
agreement, or the License Agreements due to the bankruptey,
insolvency or receivership of the Licensee or the Alumina Joint
Venture or material breach of any such agreement by the Licensee. If
the Alumina Joint Venture terminates for any reason other than those
set out in paragraph IV.(A) of this order, RWE shall, within six (6)
months of the termination of the Alumina Joint Venture, either cause
the Licensee to assign its rights, title and interest in the Alumina Joint
Venture to a new Licensee with the prior approval of the Commission,
or shall form a new Alumina Joint [8] Venture with a new Licensee
under the terms and conditions of paragraphs II-IV of this order.

(C) Any material breach of the License Agreements, the Alumina
Joint Venture agreement, or supply agreement by RWE shall
constitute a violation of this order. In the event that the Alumina Joint
Venture terminates due to the breach of RWE, then within six (6)
months of the termination, RWE shall form a new Alumina Joint
Venture with a Licensee under the terms and conditions of paragraphs
II-IV of this order.

(D) The Licensee either shall be the managing partner of the
Alumina Joint Venture, or otherwise have the managing responsibility
for day-to-day administrative control of the Alumina Joint Venture
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and with the authority to make all marketing, pricing and other
decisions not specifically delegated to the management committee or
subject to the approval of the limited or minority partner as set out in
the Alumina Joint Venture agreement that receives the prior approval
of the Commission. The Licensee shall be reimbursed by the Alumina
Joint Venture for all accounting, tax and other administrative services
it provides.

(E) The Alumina Joint Venture may have a management commit-
tee. The Licensee shall designate a majority of the members of the
management committee. The management committee may consider
and decide issues concerning substantial borrowing, contractual
obligations, capital expenditures, disposition of assets, incurring of
administrative expenses, incurring of research and development
expenses, incurring working capital obligations, and the maintenance
of reserves. ‘

(F) The Licensee shall own a 51% interest in the Alumina Joint
Venture. That interest shall increase to the extent the Licensee makes
disproportionate capital contributions to the Alumina Joint Venture.

(G) The Licensee may sell its interest in the Alumina Joint Venture
only to a party approved by RWE, which approval shall not be
unreasonably withheld, with the prior approval of the Commission;
provided, however, that the License Agreements are assigned to such
party.

(H) RWE shall make available to the Alumina Joint Venture all
Vista customer-specific marketing information, including copies of
Vista customer files, as of the date that this order is accepted by the
Commission for public comment, relating to Chemical Catalysts,
Automotive Emissions Control Catalysts, and Sol Gel Abrasives
(including prospective North American customer files relating to such
abrasives), except to the extent that a customer prohibits disclosure of
information provided to Vista pursuant to a confidentiality agreement,
or that a customer prohibits disclosure of information provided to
Vista on the basis that such information [9] constitutes such
customer’s trade secrets. RWE shall use its best efforts to secure
authority from customers to provide such information to the Licensee.
The Licensee may disclose any information made available by RWE to
the Alumina Joint Venture pursuant to this paragraph IV.(H) (other
than information independently known to Licensee on a non-confiden-
tial basis from sources other than RWE) only to a person who needs to
know, and agrees to use, such information for the purpose of
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designing, constructing, financing the construction of, or operating
one or more alumina manufacturing facilities in a manner consistent
with paragraph II of this order. At the request of the Licensee, RWE
shall provide engineering services and customer technical services,
from its North American operations, during the term of the Alumina
Joint Venture. In addition, RWE shall provide to the Alumina Joint
Venture, at the request of the Licensee, marketing, logistics and
distribution personnel, from its North American operations, for no
more than six months after the establishment of the Alumina Joint
Venture. RWE shall be reimbursed by the Alumina Joint Venture for
the services and personnel it provides. If, at the end of Alumina Joint
Venture term, the Licensee has employed the license to construct a
facility for the manufacture of High-Purity Alumina or similar
- alumina, the file and information provided to or generated by the
Alumina Joint Venture pursuant to this paragraph shall become the
property of the Licensee.

(I) RWE shall supply the Alumina Joint Venture with grades and
types of Joint Venture Alumina in the quantities the Licensee
specifies. In the initial year of the Alumina Joint Venture, RWE shall
supply up to [the specified volume] of Joint Venture Alumina.
Thereafter, until the expiration of the Alumina Joint Venture, RWE'’s
supply obligation shall increase by [the specified number] of pounds
per year, but in all events, its total obligation shall not exceed [the
specified volume] of Joint Venture Alumina. RWE is not required to
provide more than ten (10) percent of the supply obligation in the
form of alumina slurry. The quality of the alumina slurry supplied
shall be comparable to that used by Vista, on or before the date this
order is accepted by the Commission for public comment, to produce
test quantities of alumina for Sol Gel Abrasive applications. There
shall be no limitations on the applications for which the Alumina Joint
Venture may sell Joint Venture Alumina, except as provided in
paragraph I.(I) of this order.

(J) In connection with the formation of the Alumina Joint Venture,
RWE shall, on an expedited basis, use its best efforts to assign to the
Alumina Joint venture all Vista customers and contracts, as of the
date that this order is accepted by the Commission for public
comment, pertaining to Joint Venture Alumina used in Chemical
Catalysts and Automotive Emissions Control Catalysts. Without the
consent of the Licensee, RWE shall not supply customers assigned to
the Alumina Joint Venture with any Joint Venture Alumina manufac-
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tured in North America, other than [10] alumina for Sol Gel
Abrasives. »

(K) The base price of the alumina or alumina slurry supplied to the
Alumina Joint Venture shall be [the specified price]; provided,
however, that the pricing formula may contain reasonable adjustments
for inflation. '

(L) No RWE employee on the management committee or assigned
to the Alumina Joint Venture on a temporary basis shall disclose to
RWE “material confidential information” relating to the Alumina
Joint Venture’s assets and businesses not in the public domain, except
as such information would be available to RWE in the normal course
of business. ‘“Material confidential information,” as used herein,
means competitively sensitive or proprietary information not indepen-
dently known to RWE from sources other than the Alumina Joint
Venture, and includes but is not limited to customer lists, price lists,
marketing methods, patents, technologies, processes, or other trade
secrets. If upon dissolution of the Alumina Joint Venture, the Licensee
is not operating or is not in control of a joint venture or other
arrangement that is operating an alumina production facility pursuant
to a License Agreement (or is not in control of a joint venture or other
arrangement that will market and sell the output of an alumina
production facility that has been constructed pursuant to a sublicense
permitted by paragraph II of this order), all marketing, research and
development and technical services files created by the Alumina Joint
Venture or transferred pursuant to paragraph IV.(H) of this order will
become the exclusive property of RWE.

(M) RWE shall neither restrict nor limit the ability of the Alumina
Joint Venture or the Licensee to hire personnel employed by Vista as
of the date this order is accepted by the Commission for public
comment or thereafter; provided, however, RWE may enforce existing
confidentiality agreements covering information outside the scope of
Vista Technology and Vista Patent Rights, and the RWE Technology
and RWE Patent Rights.

V.

It is further ordered, That:

(A) RWE shall not, without prior approval of the Commission, make
or agree to any modifications to the License Agreements, Alumina
Joint Venture agreement, or agreement to supply Joint Venture
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Alumina or any other instruments approved by the Commission
pursuant to this order, other than those modifications permitted by
the License Agreements, Alumina Joint Venture agreement, or
agreement to supply Joint Venture Alumina or any other instruments
approved by the Commission pursuant to this order.

(B) RWE shall provide to the Commission, as promptly as [11]
possible and in any event no later than thirty (30) days after either
their receipt or transmittal, copies of all communications between
RWE and the Licensee or Alumina Joint Venture regarding breaches
of the License Agreements, Alumina Joint Venture agreement, or
agreement to supply Joint Venture Alumina or any other instruments
approved by the Commission pursuant to this order.

VI

It is further ordered, »That:

(A) If RWE has not licensed the RWE Technology, RWE Patent
Rights, Vista Technology and Vista Patent Rights absolutely and in
good faith and with the Commission’s approval as set out in
paragraphs II and III of this order, and established the Alumina Joint
Venture and supply agreement as set out in paragraph IV of this
order, within six (6) months of the date this order becomes final, or
within six months of the first to occur of a failure date as set out in
paragraph III of this order, or within six (6) months of the date the
Alumina Joint Venture terminates as set out in paragraph IV.(B) or
IV.(C), (i) RWE shall consent to the appointment by the Commission
of a trustee or (ii) in the event the Commission or the Attorney
General brings an action pursuant to Section 5(1) of the Federal Trade
Commission Act, 15 U.S.C. 45(1), or any other statute enforced by the
Commission, RWE shall consent to the appointment of a trustee in
such action. In each case, the trustee shall be authorized to license the
Vista Technology, Vista Patent Rights, the RWE Technology, and
RWE Patent Rights, consistent with the prévisions of paragraph II of
this order, and, unless the Alumina Joint Venture has terminated
pursuant to paragraph IV.(A) of this order, establish an Alumina Joint
Venture and supply agreement consistent with the provisions of
paragraph IV of this order. Neither the appointment of a trustee nor a
decision not to appoint a trustee under this paragraph shall preclude
the Commission or the Attorney General from seeking civil penalties
or any other relief available to it, including a court-appointed trustee,
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pursuant to Section 5(1) of the Federal Trade Commission Act, or any
other statute enforced by the Commission, for any failure by RWE to
comply with this order.

(B) If a trustee is appointed by the Commission or a court pursuant
to paragraph VL(A) of this order, RWE shall consent to the following
terms and conditions regarding the trustee’s powers, authorities,
duties and responsibilities:

1. The Commission shall select the trustee, subject to the consent of
RWE, which consent shall not be unreasonably withheld. The trustee
shall be a person with experience and expertise in acquisitions,
divestitures and licensing agreements. [12]

2. The trustee shall, subject to the prior approval of the Commis-
sion, have the exclusive power and authority to license the Vista
Technology, Vista Patent Rights, RWE Technology and RWE Patent
Rights, on terms and conditions consistent with paragraph II of this
order and such license shall contain the provisions contained in
paragraphs IL.(A), II.(B) and IL.(C) of this order.

3. If applicable, the trustee shall, subject to the prior approval of the
- Commission, have the exclusive power and authority to establish the
Alumina Joint Venture and supply agreement on terms and conditions
consistent with paragraph IV of this order. The Alumina Joint
Venture agreement shall provide that without the consent of the
limited or minority partner neither the managing partner nor the
management committee may take any of the following actions: (a)
enter into contracts with, or in favor of, Licensee or any of its
respective affiliates; (b) transfer, sell or dispose of any of the Alumina
Joint Venture's assets (other than the sale of alumina in the ordinary
" course of business) or merge the Alumina Joint Venture with another
entity; (¢) require the limited partner to make any capital contribution
(net of aggregate cash distributions to the limited partner) in excess
of $500,000; (d) admit any other person as a partner; (e) execute or
deliver any general assignment for the benefit of creditors of the
Alumina Joint Venture or file a voluntary petition in bankruptey on
behalf of the Alumina Joint Venture or fail to contest the filing of any
involuntary petition in bankruptcy against the Alumina Joint Venture
(or involving a substantial portion of its assets) within a reasonable
time.

4. The trustee shall have twelve (12) months from the date of
appointment to license the Vista Technology, Vista Patent Rights,
RWE Technology and RWE Patent Rights, and, if applicable, establish



ALPHA ACQUISITION CORPORATION, ET AL. 669

653 Decision and Order

the Alumina Joint Venture and supply agreement. If, however, at the
end of the twelve-month period the trustee has submitted a plan to
accomplish these objectives, or believes that they can be accomplished
within a reasonable time, the Commission may extend the period.

5. The trustee shall have full and complete access to the personnel,
books, records and facilities necessary to fulfill the trustee’s obliga-
tions. RWE shall develop such financial or other information as such
trustee may reasonably request and shall [13] cooperate with any
reasonable request of the trustee. RWE shall take no action to
interfere with or impede the trustee’s licensing of the technology and,
if applicable, the establishment of the Alumina Joint Venture and
. supply agreement. Any delays caused by RWE shall extend the time
under this paragraph in an amount equal to the delay, as determined
by the Commission or the court for a court-appointed trustee.

6. Consistent with RWE’s absolute and unconditional obligations
under paragraph II and paragraph IV of this order, the trustee shall
use his or her best efforts to negotiate the most favorable price and
terms available with the Licensee, consistent with the provisions of
paragraph II and paragraph IV of this order and the trustee’s
obligations under paragraph VI of this order.

7. The trustee shall serve, without bond or other security, at the cost
and expense of RWE, on such reasonable and customary terms and
conditions as the Commission or a court may set. The trustee shall
have authority to employ, at the cost and expense of RWE, such
consultants, accountants, attorneys, investment bankers, business
brokers, appraisers, and other representatives and assistants as are
reasonably necessary to carry out the trustee’s duties and responsibili-
ties. The trustee shall account for all monies derived or received from
the new Licensee and all expenses incurred. After approval by the
Commission and, in the case of a court-appointed trustee, by the
court, of the account of the trustee, including fees for his or her
services, all remaining monies shall be paid at the direction of RWE
and the trustee’s power shall be terminated. The trustee’s compensa-
tion shall be based at least in significant part on a commission
arrangement contingent on the trustee’s accomplishing the objectives
set out in paragraph VI.(A) of the order.

8. RWE shall indemnify the trustee and hold the trustee harmless
against any losses, claims, damages, or liabilities arising in any
manner out of, or in connection with, the trustee’s duties under this
order.
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9. If the trustee ceases to act or fails to act diligently, a substitute
trustee shall be appointed in the same manner as provided in
paragraph VI.(A) of this order. [14]

10. Within sixty (60) days after appointment of the trustee, and
subject to the prior approval of the Commission and, in the case of a -
court-appointed trustee, of the court, RWE either shall execute a trust
agreement or shall cause the execution of a trust agreement that
transfers to the trustee all rights and powers necessary to permit the
trustee to license the Vista Technology, Vista Patent Rights, RWE
Technology, and RWE Patent Rights and, if applicable, establish the
Alumina Joint Venture and supply agreement required by this order.

11. The Commission and, in the case of a court-appointed trustee,
the court may on its own initiative or at the request of the trustee
issue such additional orders or directions not inconsistent with
paragraphs II, IV, or VI of this order as may be necessary or
appropriate to license the Vista Technology, Vista Patent Rights,
RWE Technology, and RWE Patent Rights and, if applicable, set up
the Alumina Joint Venture and supply agreement required by this
order.

12. The trustee shall report in writing to RWE and to the
Commission every sixty (60) days concerning the trustee’s efforts to
license the Vista Technology, Vista Patent Rights, RWE Technology,
and RWE Patent Rights and, if applicable, set up the Alumina Joint
Venture and supply agreement.

VIL

It is further ordered, That:

(A) 1) within sixty (60) days after the date this order becomes final
and every sixty (60) days thereafter until RWE has received the prior
approvals of the Commission pursuant to paragraphs II and IV of this
order and 2) within sixty (60) days after the date any obligation of
RWE arises under paragraphs III, IV.(B), or IV.(C) of this order and
every sixty (60) days thereafter until RWE has received the prior
approvals required by paragraphs II and IV, RWE shall submit to the
Federal Trade Commission a verified written report setting forth in
detail the manner and form in which it intends to comply, is complying
and has complied with the order. RWE shall include in its compliance
reports, among other things that are required from time to time, a full
description of substantive contacts or negotiations concerning licens-
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ing the technology or establishing the Alumina Joint Venture and
supply agreement, including the identity of all parties contacted. RWE
also shall include in its compliance reports copies of all written
communications to and from such parties, memorializations of all [15]
oral communications, all internal memoranda, and reports and
recommendations concerning licensing, joint ventures or supply
agreements.

(B) One year from the date this order becomes final and annually
for the period of the Alumina Joint Venture and supply agreement, as
set out in paragraph IV of this order, RWE shall file a verified written
report setting forth in detail the manner and form in which it is
complying with the requirements of paragraph IV. RWE shall include
in its reports a full description of the Alumina Joint Venture and its
own participation, including its ownership share of the Alumina Joint
Venture, the profits it has obtained from the Alumina Joint Venture,
and any financial or other information that RWE has obtained from
the Alumina Joint Venture. RWE shall also include in its reports a full
description of the volumes of High-Purity Alumina or similar alumina
specified by the Licensee on behalf of the Alumina Joint Venture, the
pricing of alumina to the Alumina Joint Venture (including any price
changes and the reasons for), and any product performance deficien-
cies identified by the managing partner. RWE shall further include in
its reports copies of all written correspondence between itself and the
Alumina Joint Venture or the managing partner and the minutes of
management committee meetings.

VIII.

It is further ordered, That, for a period commencing on the date
this order becomes final and continuing for ten (10) years, RWE shall
cease and desist from acquiring, without the prior approval of the
Federal Trade Commission, directly or indirectly, through subsidiaries
or otherwise, assets located anywhere in the world used for the
production, distribution or sale of High-Purity Alumina or similar
aluminas in or into North America in an amount exceeding 125,000
pounds in any six (6) month period in the 36 months prior to the
application. RWE also shall cease and desist from acquiring, without
the prior approval of the Commission, directly or indirectly, through
subsidiaries or otherwise, any interest in, or the stock or share capital
of any entity that owns or operates assets located anywhere in the
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world engaged in the production, distribution or sale of High-Purity
Alumina or similar aluminas and which has sold more than 125,000
pounds of High-Purity Alumina or similar aluminas that were
consumed in North America in any six (6) month period in the 36
months prior to the application; provided, however, these prohibitions
shall not relate to the construction of new facilities. One year from the
date this order becomes final and annually for nine years thereafter,
RWE shall file with the Commission a verified written report of its
compliance with this paragraph. [16]

IX.

It is further ordered, That, for the purposes of determining or
securing compliance with this order, and subject to any legally
recognized privilege, upon written request and on reasonable notice to
RWE as practicable, made to its principal office, RWE shall permit
any duly authorized representatives of the Federal Trade Commission:

(A) Access, during office hours and in the presence of counsel, to
inspect and copy all books, ledgers, accounts, correspondence,
memoranda and other records and documents in the possession or
under the control of RWE, as applicable, relating to any matters
contained in this order; and

(B) Upon five days’ notice to RWE, as applicable, and without
restraint or interference from RWE, to interview officers or employees
of RWE, who may have counsel present, regarding such matters.

X.

It is further ordered, That, RWE shall notify the Federal Trade
Commission at least thirty (80) days prior to any proposed change in
any respondent such as dissolution, assignment or sale resulting in the
emergence of a successor corporation, the creation, dissolution or sale
of subsidiaries or any other change that may affect compliance
obligations arising out of the order.

XL

It is further ordered, That RWE shall comply with all terms of the
Agreement to Hold Separate, attached hereto and made a part hereof .

as Appendix I
Commissioner Yao not participating.
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APPENDIX 1
Agreement to Hold Separate

This Agreement to Hold Separate (the “Agreement”) is by and
among Alpha Acquisition Corp., a Delaware corporation, (‘“Alpha
Acquisition”), RWE-DEA Aktiengesellschaft fur Mineraloel und
Chemie (“RWE-DEA”), a German corporation, RWE Aktiengesell-
schaft (“RWE”) a German corporation (collectively the “Acquiring
Parties”), Vista Chemical Company (‘“Vista”), a Delaware corpora-
tion, and the Federal Trade Commission (‘“the Commission”), an
" independent agency of the United States Government, established
under the Federal Trade Commission Act of 1914, 15 U.S.C. 41 et seq.
(collectively, “the Parties”).

Whereas, Alpha Acquisition, a wholly-owned subsidiary of RWE-
DEA, over 99 percent of whose voting securities are currently held by
RWE, commenced a tender offer on December 18, 1990, for all of the
issued and outstanding shares of Vista, with the intent of effecting a
merger of Vista into Alpha Acquisition, pursuant to which Vista would
become a subsidiary of RWE-DEA, all as contemplated by and
provided for in that certain Agreement And Plan Of Merger entered
- into among Alpha Acquisition, RWE-DEA and Vista as of December

13, 1990; and

Whereas, the Commission is now investigating the transaction to
determine if the Acquisition would violate any of the statutes enforced
by the Commission; and

Whereas, if the Commission accepts the attached agreement
containing consent order (‘‘consent order”), the Commission must [2]
place it on the public record for a period of at least sixty (60) days and
may subsequently withdraw such acceptance pursuant to the provi-
sions of Section 2.34 of the Commission’s Rules; and

Whereas, the consent order provides for the disposition by RWE and
Vista of the RWE Patent Rights, the RWE Technology, the Vista
Patent Rights, and the Vista Technology to a Licensee approved by
the Commission and further provides for the formation of an Alumina
Joint Venture with such Licensee and an arrangement to supply the
Alumina Joint Venture with Joint Venture Alumina (such patent,
technology and contract rights collectively the “Subject Assets”); and

Whereas, RWE has submitted to the Commission an application for
the approval of Discovery Aluminas, Inc., a Louisiana Corporation
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(“Discovery”’) pursuant to paragraphs II and IV of the consent order;
and

Whereas, the Commission is concerned that if an understanding is
not reached, preserving the viability and independence of the Subject
Assets during the period prior to the final acceptance of the consent
order by the Commission (after the 60-day public notice period), relief
resulting from any proceeding challenging the legality of the
Acquisition might not be possible, or might be less than an effective
remedy; and

Whereas, the Commission is concerned that if the Acquisition is
consummated, it will be necessary to preserve the Commission’s
ability to require effective relief and the Commission’s right to seek to
establish a viable competitor; and

Whereas, the purpose of this Agreement and the consent order is to
preserve an independent competitor pending the license of technology
as required by the consent order, in order to remedy any anticompeti-
tive effects of the Acquisition; and

Whereas, the Acquiring Parties’ entering into this Agreement shall
in no way be construed as an admission by them that the Acquisition
is illegal; and

Whereas, the Acquiring Parties understand that no act or transac-
tion contemplated by this Agreement shall be deemed immune or
exempt from the provisions of the antitrust laws or the Federal Trade
Commission Act by reason of anything contained in this Agreement.

Now, Therefore, the Parties agree, upon understanding that the
Commission has not yet determined whether the Acquisition will be
challenged, and in consideration of the Commission’s agreement that,
unless the Commission determines to reject the consent order, it will
not seek further relief from the Acquiring Parties with [3] respect to
the Acquisition, except that the Commission may exercise any and all
rights to enforce this Agreement and the consent order to which it is
annexed and made a part thereof, and in the event the Subject Assets
have not been transferred to a Licensee approved by the Commission,
to seek the transfer of such assets as are held separate pursuant to
this Agreement, as follows:

1. The Acquiring Parties agree to execute and be bound by the
attached consent order.

2. In the event the Acquiring Parties or Vista fail to comply with the
terms of this Agreement, the Parties agree that the Commission or
the Attorney General may seek, in addition to any other remedies that
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may be available, any remedies, including civil penalties, that would
be available pursuant to Section 5(1) of the Federal Trade Commission
Act, or any other statute enforced by the Commission, as if this
Agreement were a final order of the Commission.

3. Upon the execution by the Parties of this Agreement, Vista, will
enter into the Alumina Joint Venture agreement, supply agreement
and License Agreement annexed as exhibits to the Application of
Discovery; and RWE will enter into the License Agreement and
transfer agreement annexed as exhibits to the Application of
Discovery. The Alumina Joint Venture agreement, supply agreement
and License Agreements shall be consistent with, except for the
duration of such agreements and the provisions requiring Commission
prior approval (each of which shall be governed by this Agreement),
the provisions of paragraphs II and IV of the agreement containing
consent order. Any material breach of the License Agreements, the
Alumina Joint Venture agreement, or the supply agreement executed
as part of the Alumina Joint Venture by RWE shall constitute a
breach of this Agreement.

4. If within one hundred fifty (150) days of the date the Application
of Discovery goes on the public record (i) Discovery becomes bankrupt
or goes into receivership before the Application is approved by the
Commission, (ii) the Alumina Joint Venture agreement, supply
agreement and License Agreements annexed as exhibits to the
Application of Discovery terminate for any reason, or (ili) the
Commission rejects the Discovery application, the Acquiring Parties
shall, as soon as practicable but in any event within thirty (30) days of
the occurrence of either (i), (ii), or (iii) cause to be created a new
corporation (“Newco”) on the following terms and conditions:

a. Newco shall be incorporated under the laws of Delaware and shall
have its principal place of business either in Texas or Louisiana.
Neweco’s Certificate of Incorporation and By-laws shall be substantial-
ly in the form of Exhibits A and B attached hereto. [4]

b. The purposes of Newco shall be to purchase from Discovery its
interest in the Subject Assets pursuant to the Transfer Agreement, to
hold and exploit such interest and to maintain a competitive presence
in the production and marketing of High Purity Alumina until such
time as RWE has complied with paragraphs II and IV of the
agreement containing consent order or a trustee has complied with
paragraph VI of the consent order.

¢. In connection with the formation of Newco, the Acquiring Parties
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shall purchase from Newco all its authorized common stock for $1.6
million pursuant to a subscription agreement substantially in the form
of Exhibit C attached hereto.

d. The Board of Directors of Newco shall consist of at least three-
members, no more than one of which shall be an officer or director of,
or otherwise affiliated with, the Acquiring Parties.

e. RWE shall cause Newco to employ or shall otherwise furnish to
Neweco suitable and sufficient personnel to carry out the purposes of
Neweco; such personnel shall have appropriate skills, experience and
abilities to carry out the duties for which they have been employed.

5. The Acquiring Parties agree that, in the event Newco is created
pursuant to paragraph 4, the Acquiring Parties shall hold all of
Neweco’s assets and business operations separate and apart on the
following terms and conditions:

a. The Newco assets and businesses shall be operated independently
of the Acquiring Parties and independently of any other Parties owned
in whole or in part by any of the Acquiring Parties, except to the
extent that RWE must exercise discretion and control over any Newco
assets to assure compliance with this Agreement or the consent order.

b. RWE shall not exercise direction or control over, or influence
directly or indirectly, any of Newco’s assets and businesses.

c. Except for the single RWE director, officer, employee, or agent
serving on the “New Board” (as defined in subparagraph 5.h), RWE
shall not permit any director, officer, employee, or agent of RWE to
also be a director, officer or employee of Newco.

d. Except as required by law, and except to the extent that
necessary information is exchanged in the course of evaluating the
Acquisition, or by virtue of RWE’s or [5] Vista’s participation in the
Alumina Joint Venture pursuant to the Alumina Joint Venture
agreement, defending investigations or litigation, obtaining legal
advice, or acting to assure compliance with this Agreement or the
consent order, RWE shall not receive or have access to, or the use of,
any “material confidential information” relating to Newco’s assets
and businesses not in the public domain, except as such information
would be available to the Acquiring Parties in the normal course of
business as if RWE and Newco were separate and unrelated entities.
Any such information that is obtained pursuant to this subparagraph
shall only be used for the purposes set out in this subparagraph.
“Material confidential information,” as used herein, means competi-
tively sensitive or proprietary information not independently known to
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the Acquiring Parties from sources other than Neweco, and includes
but is not limited to customer lists, price lists, marketing methods,
patents, technologies, processes, or other trade secrets.

e. The Acquiring Parties shall not change the composition of the
management of Newco except that the directors serving on the “New
Board” (as defined in paragraph 5.h), excluding the director who is an
officer, partner, employee or agent of RWE, shall have the power to
remove employees for cause and fill any vacancies which may arise.

f. RWE shall do nothing to diminish the viability and marketability
of Newco and shall not sell, transfer, encumber, or otherwise impair
the marketability or viability of its assets (other than in the normal
course of business or as provided herein).

g. All material transactions out of the ordinary course of business
and not otherwise precluded shall be subject to a majority vote of the
New Board (as defined in paragraph 5.h).

h. RWE may cause Newco to adopt new Articles of Incorporation
and By-laws, provided that they are not inconsistent with other
provisions of this Agreement, and may cause the election of a new
board of directors of Newco (“New Board”). RWE may elect the
directors to the New Board. Except as permitted by this Agreement,
the director of Newco who is also a partner, officer, employee or agent
of RWE shall not receive in his capacity as director of Newco material
confidential information relating to Newco’s business in high-purity
alumina, and shall not disclose any such information received under
this Agreement to RWE or to any company owned in whole or in part
by RWE. Nor shall such [6] director use such information to obtain
any advantage for RWE or for any company owned in whole or in part
by RWE. Said director of Newco shall enter into a confidentiality
agreement prohibiting disclosure of confidential information relating
to Newco’s business in high-purity alumina. Such director may
participate in matters that come before the New Board that do not
concern Newco’s business in high-purity alumina. Such director may
participate in matters that come before the New Board concerning
carrying out RWE’s and Vista’s responsibility to complete the
technology license, establish a joint venture and make a supply
agreement. Except as permitted by this Agreement, such director
shall not participate in, or attempt to influence the vote of any other
director with respect to, any matters that would involve a conflict of
interest if RWE and Newco were separate and independent entities.
Meetings of the Board during the term of this Agreement shall be



678 FEDERAL TRADE COMMISSION DECISIONS

Decision and Order - 114 F.T.C.

stenographically transcribed and the transcripts shall be retained for
two (2) years after the termination of this Agreement.

i. All earnings and profits of Newco shall be accounted for and
retained separately in Newco.

j- Should the Commission seek in any proceeding to compel RWE to
divest itself of the shares of stock or assets of Vista or Newco, or to
compel RWE to divest any assets or businesses they may hold, or to
seek any other injunctive or equitable relief, RWE shall not raise any
objection based upon the expiration of the applicable Hart-Scott-
Rodino Antitrust Improvements Act waiting period or the fact that the
Commission has permitted Vista stock to be acquired. RWE also
waives all rights to contest the validity of this Agreement.

k. Newco shall provide the Commission and RWE with quarterly
financial statements in the same form and eontent as Newco would be
required to file periodically with the Securities and Exchange
Commission and the New York Stock Exchange if Newco was a
publicly-held company whose stock was listed and traded on the New
York Stock Exchange.

6. If the Commission disapproves the consent order after public
comment, then within six (6) months of the closing date of the
transfer of Discovery’s interests in the Subject Assets to Newco (the
“Closing Date”), RWE shall submit for Commission approval a plan to
divest all the stock or assets of Newco. RWE shall have an absolute
and unconditional obligation to divest all the stock or assets and
assign all licensing and other agreements of Newco in accordance
with such plan within six (6) months of approval of such plan by the
Commission. If within eighteen (18) [7] months of the Closing Date
the Commission has not approved a plan submitted by RWE, RWE
shall consent to the appointment by the Commission of a trustee who
shall be authorized to sell and make assignments, consistent with the
provisions of paragraph VI of the consent order, all the stock or assets
of Newco. Provided, however, that the duration of each agreement
shall be extended by the amount of time that Newco is owned by
RWE, less the time between the submission of such plan to, and
approval of such plan by, the Commission.

7. This Agreement, except paragraph 2, shall terminate if any of
the following four events occurs:

a. The Commission approves the Application of Discovery;
b. If RWE has become obligated to create Newco pursuant to
paragraph 4 above, on the date on which RWE has performed the acts
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set forth in paragraphs II and IV of the agreement containing consent
order, whether or not the consent order has received final approval of
the Commission;

c. If RWE has become obligated to create Newco pursuant to
paragraph 4 above, on the date on which the trustee pursuant to
paragraph VI of the consent order has satisfied paragraphs II and IV
of the consent order;

d. In the event the Commission has not acted upon the Application
of Discovery within one hundred fifty (150) days of the of the date the
Application of Discovery goes on the public record, the Acquiring
Parties may, at their option, terminate this Agreement by delivering
written notice of termination to the Commission, which termination
shall be effective no earlier than ten (10) days after the Commission’s
receipt of such notice, and this Agreement shall thereafter be of no
further force and effect. If this Agreement is so terminated, the
Commission may take such action as it deems appropriate, including
but not limited to an action pursuant to Section 13 (b) of the Federal
Trade Commission Act, 15 U.S.C. 53(b).

Termination of this Agreement shall in no way operate to terminate
the agreement containing consent order to cease and desist that the
Acquiring Parties have entered into in this matter.

8. For the purpose of determining or securing compliance with this
Agreement, subject to any legally recognized privilege, and upon
written request with reasonable notice to the Acquiring Parties made
to their offices, RWE shall permit any duly authorized representative
or representatives of the Commission: [8]

a. Access during the office hours of RWE or Newco and in the
presence of counsel to inspect and copy all books, ledgers, accounts,
correspondence, memoranda, and other records and documents in the
possession or under the control of RWE and Newco relating to
compliance with this Agreement; and

b. Upon five (5) days notice to RWE or Newco, and without
restraint or interference from them, to interview partners, officers,
directors or employees of RWE or Newco, who may have counsel
present, regarding any such matters. [9]

9. This Agreement shall not be binding until approved by the
Commission. '



680 FEDERAL TRADE COMMISSION DECISIONS

Decision and Order 114 F.T.C.

EXHIBIT A

Certificate of Incorporation of [NEWCO]
ARTICLE FIRST
The name of the corporation is [NEWCO] (the “Corporation”).
ARTICLE SECOND

The address of the registered office of the Corporation in the State of Delaware is
1209 Orange Street, in the City of Wilmington, County of New Castle. The name of
the registered agent of the Corporation at such address is The Corporation Trust
Company.

ARTICLE THIRD

The purpose of the Corporation is to engage in any lawful act or activity for which
corporations may be organized under the General Corporation Law of the State of
Delaware (the “GCL").

ARTICLE FOURTH

The total number of shares of stock which the Corporation shall have authority to
issue is 1,000 shares of the par value of $.01 per share. All such shares shall be of one
class and shall be designated “Common Stock”.

ARTICLE FIFTH

The name and mailing address of the sole incorporator is as follows:

Name Address
[NAME] [ADDRESS]

ARTICLE SIXTH

For the management of the business and the conduct of the affairs of the
Corporation, and for further definition, limitation and regulation of the powers of the
Corporation and of its directors and stockholders, it is further provided that:

(1) The business and affairs of the Corporation shall be managed by or under the
direction of the Board of Directors;

(2) The directors shall have concurrent power with the stockholders to make, alter,
amend, change, add to or repeal the By-Laws of the Corporation;

(8) The number of directors of the Corporation shall be as from time to time fixed
by, or in the manner provided in, the By-Laws of the Corporation. Election of
directors need not be by written ballot unless the By-Laws so provide;

(4) No director shall be personally liable to the Corporation or any of its
stockholders for monetary damages for breach of fiduciary duty as a director, except
for liability (i) for any breach of the director’s duty of loyalty to the Corporation or its
stockholders, (ii) for acts or omissions not in good faith or which involve intentional
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misconduct or a knowing violation of law, (iii) pursuant to Section 174 of the GCL or
(iv) for any transaction from which the director derived an improper personal benefit.
Any repeal or modification of this Article Sixth by the stockholders of the Corporation
shall not adversely affect any right or protection of a director of the Corporation
existing at the time of such repeal or modification with respect to acts or omissions
occurring prior to such repeal or modification;

(5) Any director or any officer elected or appointed by the stockholders or by the
Board of Directors of the Corporation, or any committee thereof, may be removed at
any time by a unanimous written consent of the stockholders of the Corporation or in
such other manner as shall be provided in the By-Laws of the Corporation; and

(6) In addition to the powers and authority hereinbefore or by statute expressly
conferred upon them, the directors are hereby empowered to exercise all such powers
and do all such acts and things as may be exercised or done by the Corporation,
subject, nevertheless, to the provisions of the GCL, this Certificate of Incorporation,
and any By-Laws adopted by the stockholders; provided, however, that no By-Laws
hereafter adopted by the stockholders shall invalidate any prior act of the directors
which would have been valid if such By-Laws had not been adopted.

ARTICLE SEVENTH

The Corporation shall, to the full extent permitted by Section 145 of the GCL as
presently in effect or as it may hereafter be amended, indemnify all persons whom it
may indemnify pursuant thereto and advance expenses of litigation to directors and
officers when so requested.

ARTICLE EIGHTH

Meetings of stockholders may be held within or without the State of Delaware, as
the By-Laws may provide. The books of the Corporation may be kept (subject to any
provision contained in the GCL) outside the State of Delaware at such place or places
as may be designated from time to time by the Board of Directors or in the By-Laws
of the Corporation.

ARTICLE NINTH

The Corporation reserves the right to amend, alter, change or repeal any provision
contained in this Certificate of Incorporation, in the manner now or hereafter
prescribed by statute, and all rights conferred upon stockholders herein are granted
subject to this reservation.

IN WITNESS WHEREOF, 1, [NAME], the sole incorporator of [NEWCOQ], have
executed this Certificate of Incorporation on this day of , 1991, and DO
HEREBY CERTIFY under the penalties of perjury that the facts stated in this
Certifieate of Incorporation are true.

[NAME]
Sole Incorporator
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EXHIBIT B

By-Laws of [NEWCO]
(2 Delaware corporation) Adopted , 1991
ARTICLE 1
Offices

Section 1. Registered Office. The registered office of [NEWCO] (the “Corporation”)
in the State of Delaware shall be in the City of Wilmington, County of New Castle,
and the registered agent in charge thereof shall be The Corporation Trust Company.

Section 2. Other Offices. The Corporation may have such other offices in such
places, either within or without the State of Delaware, as the Board of Directors (the
“Board” or the “Board of Directors”) may from time to time determine or the
business of the Corporation may require. ‘

ARTICLE 1II

Meetings of Stockholders

Section 1. Place of Meetings. Meetings of the stockholders for the election of
directors or for any other purpose shall be held at such time and place, either within or
without the State of Delaware, as shall be designated from time to time by the Board
of Directors and stated in the notice of the meeting or in a duly executed waiver of
notice thereof. ‘ '

Section 2. Annual Meetings. The annual meetings of stockholders of the
Corporation (the “Annual Meetings”) shall be held on such date and at such time as
shall be designated from time to time by the Board of Directors and stated in the
notice of the meeting, at which meetings the stockholders shall elect by a plurality
vote a Board of Directors, and transact such other business as may properly be
brought before the meeting. Written notice of the Annual Meeting stating the place,
date and hour of the meeting shall be given to each stockholder entitled to vote at
such meeting not less than ten nor more than sixty days before the date of the
meeting.

Section 3. Special Meetings. Unless otherwise prescribed by law or by the
Certificate of Incorporation, special meetings of stockholders of the Corporation
(“Special Meetings™), for any purpose or purposes, may be called by either (i) the
Chairman, if there be one, or (i) the President, (iii} any Vice President, if there be
one, (iv) the Secretary or (v) any Assistant Secretary, if there be one, and shall be
called by any such officer at the request in writing of a majority of the Board of
Directors or at the request in writing of stockholders owning a majority of the capital
stock of the Corporation issued and outstanding and entitled to vote. Such request
shall state the purpose or purposes of the proposed meeting. Written notice of a
Special Meeting stating the place, date and hour of the meeting and the purpose or
purposes for which the meeting is called shall be given not less than ten nor more than
sixty days before the date of the meeting to each stockholder entitled to vote at such
meeting.
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Section 4. Quorum. Except as otherwise provided by law or by the Certificate of
Incorporation, the holders of a majority of the capital stock issued and outstanding
and entitled to be voted at the meeting, present in person or represented by proxy,
shall constitute a quorum at all meetings of the stockholders for the transaction of
business. If, however, such quorum shall not be present or represented at any meeting
of the stockholders, the stockholders entitled to vote at the meeting, present in person
or represented by proxy, shall have power to adjourn the meeting from time to time,
without notice other than announcement at the meeting, until a quorum shall be
present or represented. At such adjourned meeting at which a quorum shall be present
or represented, any business may be transacted which might have been transacted at
the meeting as originally noticed. If the adjournment is for more than thirty days, or if
after the adjournment a new record date is fixed for the adjourned meeting, a notice
of the adjourned meeting shall be given to each stockholder entitled to vote at the -
meeting. :

Section 5. Voting. Unless otherwise required by law, the Certificate of Incorpora-
tion or these By-Laws, any question brought before any meeting of stockholders shall
be decided by the vote of the holders of a majority of the stock represented and
entitled to vote at the meeting. Each stockholder represented at a meeting of
stockholders shall be entitled to cast one vote for each share of the capital stock
entitled to vote at the meeting held by such stockholder. Such votes may be cast in
person or by proxy but no proxy shall be voted on or after three years from its date,
unless such proxy provides for a longer period. The Board of Directors, in its
discretion, or the officer of the Corporation presiding at a meeting of stockholders, in
his discretion, may require that any votes cast at such meeting shall be cast by written
ballot.

Section 6. Consent of Stockholders in Lieu of Meeting. Unless otherwise provided
in the Certificate of Incorporation, any action required or permitted to be taken, by
the laws of the State of Delaware, at any Annual or Special Meeting may be taken
without a meeting, without prior notice and without a vote, if a consent in writing,
setting forth the action so taken, shall be signed by the holders of outstanding stock
having not less than the minimum number of votes that would be necessary to
authorize or take such action at a meeting at which all shares entitled to vote thereon
were present and voted. Prompt notice of the taking of the corporate action without a
meeting by less than unanimous written consent shall be given to those stockholders
who have not consented in writing.

Section 7. List of Stockholders Entitled to Vote. The officer of the Corporation who
has charge of the stock ledger of the Corporation shall prepare and make, at least ten
days before every meeting of stockholders, a complete list of the stockholders entitled
‘to vote at the meeting, arranged in alphabetical order, and showing the address of
each stockholder and the number of shares registered in the name of each
stockholder. Such list shall be open to the examination of any stockholder, for any
purpose germane to the meeting, during ordinary business hours, for a period of at
least ten days prior to the meeting, either at a place within the city where the meeting
is to be held, which place shall be specified in the notice of the meeting, or, if not so
specified, at the place where the meeting is to be held. The list shall also be produced
and kept at the time and place of the meeting during the whole time thereof, and may
be inspected by any stockholder of the Corporation who is present.

Section 8. Stock Ledger. The stock ledger of the Corporation shall be the only
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evidence as to who are the stockholders entitled to examine the stock ledger, the list

required by Section 7 of this Article II or the books of the Corporation, or to vote in
person or by proxy at any meeting of stockholders.

ARTICLE 1III

Board of Directors

Section 1. General Powers. The property, business and affairs of the Corporation
shall be managed by or under the direction of the Board, which may exercise all such
powers of the Corporation and do all such lawful acts and things as are not by law or
by the Certificate of Incorporation directed or required to be exercised or done by the
stockholders.

Section 2. Number and Election of Directors. The Board of Directors shall consist
of not less than one nor more than fifteen members, the exact number of which shall
initially be fixed by the Incorporator and thereafter from time to time by the Board of
Directors. Except as provided in Section 5 of this Article, directors shall be elected by
a plurality of the votes cast at Annual Meetings, and each director so elected shall
hold office until the next Annual Meeting and until his successor is duly elected and
qualified, or until his earlier resignation or removal. Any director may resign at any
time upon notice to the Corporation. Directors need not be stockholders of the
Corporation.

Section 8. Organization and Order of Business. At each meeting of the Board, the
President, if the President shall be a director, shall act as chairman of the meeting and
preside thereat. In the case of the absence of the President, or if the President shall
not be a director, any director chosen by a majority of the directors present at the
meeting shall act as chairman of the meeting and preside at the meeting. The
Secretary of the Corporation or, in the case of his absence, any person (who shall be
an Assistant Secretary, if an Assistant Secretary shall be present at the meeting)
whom the chairman shall appoint, shall act as secretary of such meeting and keep the
minutes thereof.

Section 4. Removal of Directors. Any director or the entire Board may be removed,
with or without cause, at any time by the holders of a majority of the shares then
entitled to vote at an election of directors.

Section 5. Vacancies. Vacancies and newly created directorships resulting from any
increase in the authorized number of directors may be filled by a majority of the
directors then in office, though less than a quorum, or by a sole remaining director,
and the directors so chosen shall hold office until the next annual election and until
their successors are duly elected and qualified, or until their earlier resignation or
removal.

Section 6. Duties and Powers. The business of the Corporation shall be managed by
or under the direction of the Board of Directors which may exercise all such powers of
the Corporation and do all such lawful acts and things as are not by statute or by the
Certificate of Incorporation or by these By-Laws directed or required to be exercised
or done by the stockholders.

Section 7. Meetings. The Board of Directors may hold meetings, both regular and
special, either within or without the State of Delaware. Regular meetings of the
Board of Directors may be held without notice at such time and at such place as may
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from time to time be determined by the Board of Directors. Special meetings of the
Board of Directors may be called by the Chairman, if there be one, the President, or
any director. Notice thereof stating the place, date and hour of the meeting shall be
given to each director either by mail not less than forty-eight hours before the date of
the meeting, by telephone or telegram on twenty-four hours’ notice, or on such
shorter notice as the person or persons calling such meeting may deem necessary or
appropriate in the circumstances.

Section 8. Quorum. Except as may be otherwise specifically provided by law, the
Certificate of Incorporation or these By-Laws, at all meetings of the Board of
Directors, one third of the total number of directors constituting the Board of
Directors shall constitute a quorum for the transaction of business, except that if one
director constitutes the Board of Directors, then one director shall constitute a
quorum, and the act of a majority of the directors present at any meeting at which
there is a quorum shall be the act of the Board of Directors. If a quorum shall not be
present at any meeting of the Board of Directors, the directors present thereat may
adjourn the meeting from time to time, without notice other than announcement at
the meeting, until a quorum shall be present.

Section 9. Actions of Board by Written Consent. Unless otherwise provided by the
Certificate of Incorporation or these By-Laws, any action required or permitted to be
taken at any meeting of the Board of Directors or of any committee thereof may be
taken without a meeting, if all the members of the Board of Directors or committee,
as the case may be, consent thereto in writing, and the writing or writings are filed
with the minutes of proceedings of the Board of Directors or committee.

Section 10. Meetings by Means of Conference Telephone. Unless otherwise provided
by the Certificate of Incorporation or these By-Laws, members of the Board of
Directors, or any committee designated by the Board of Directors, may participate in ‘
a meeting of the Board of Directors or such committee by means of a conference
telephone or similar communications equipment by means of which all persons
participating in the meeting can hear each other, and participation in a meeting
pursuant to this Section 10 shall constitute presence in person at such meeting.

Section 11. Commattees. The Board of Directors may, by resolution passed by a
majority of the entire Board of Directors, designate one or more committees, each
committee to consist of one or more of the directors of the Corporation. The Board of
Directors may designate one or more directors as alternate members of any
committee, who may replace any absent or disqualified member at any meeting of any
such committee. In the absence or disqualification of a member of a committee, and in
the absence of a designation by the Board of Directors of an alternate member to
replace the absent or disqualified member, the member or members thereof present at
any meeting and not disqualified from voting, whether or not he or they constitute a
quorum, may unanimously appoint another member of the Board of Directors to act at
the meeting in the place of any absent or disqualified member. Any committee, to the
extent allowed by law and provided in the resolution establishing such committee,
shall have and may exercise all the powers and authority of the Board of Directors in
the management of the business and affairs of the Corporation. Each committee shall
keep regular minutes and report to the Board of Directors when required.

Section 12. Compensation. The directors may be paid their expenses, if any, of
attendance at each meeting of the Board of Directors and may be paid a fixed sum for
attendance at each meeting of the Board of Directors or a stated salary as director.
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No such payment shall preclude any director from serving the Corporation in any
other capacity and receiving compensation therefor. Members of special or standing
committees may be allowed like compensation for attending committee meetings.
Section 18. Interested Directors. No contract or transaction between the Corpora-
tion and one or more of its directors or officers, or between the Corporation and any
other corporation, partnership, association, or other organization in which one or more
of its directors or officers are directors or officers, or have a financial interest, shall be
void or voidable solely for this reason, or solely because the director or officer is
present at or participates in the meeting of the Board of Directors or committee
thereof which authorizes the contract or transaction, or solely because his or their
votes are counted for such purpose, if (i) the material facts as to his or their
relationship or interest and as to the contract or transaction are disclosed or are
known to the Board of Directors or the committee, and the Board of Directors or
committee in good faith authorizes the contract or transaction by the affirmative
votes of a majority of the disinterested directors, even though the disinterested
directors be less than a quorum; (ii) the material facts as to his or their relationship or
interest and as to the contract or transaction are diselosed or are known to the
stockholders entitled to vote thereon, and the contract or transaction is specifically
approved in good faith by vote of the stockholders; or (iii) the contract or transaction
is fair as to the Corporation as of the time it is authorized, approved or ratified, by the
Board of Directors, a committee thereof or the stockholders. Common or interested
directors may be counted in determining the presence of a quorum at a meeting of the
Board of Directors or of a committee which authorizes the contract or transaction.

ARTICLE IV
Officers

Section 1. General. The officers of the Corporation shall be chosen by the Board of
Directors and shall be a President, a Secretary and a Treasurer. The Board of
Directors, in its diseretion, may choose one or more Vice Presidents, Assistant
Secretaries, Assistant Treasurers and other officers. The Board of Directors, in its
discretion, also may choose a Chairman of the Board of Directors and any Vice
Chairman of the Board of Directors (who must be directors). Any number of offices
may be held by the same person, unless otherwise prohibited by law, the Certificate of
Incorporation or these By-Laws. The officers of the Corporation need not be
stockholders of the Corporation nor, except in the case of the Chairman or Vice
Chairman of the Board of Directors, need such officers be directors of the
Corporation.

Section 2. Election. The Board of Directors at its first meeting held after each
Annual Meeting shall elect the officers of the Corporation who shall hold their offices
for such terms and shall exercise such powers and perform such duties as shall be
determined from time to time by the Board of Directors;. and all officers of the
Corporation shall hold office until their successors are chosen and qualified, or until
their earlier resignation or removal. Any officer elected by the Board of Directors may
be removed at any time by the affirmative vote of a majority of the Board of
Directors. Any vacancy occurring in any office of the Corporation shall be filled by the
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No such payment shall preclude any director from serving the Corporation in any
other capacity and receiving compensation therefor. Members of special or standing
committees may be allowed like compensation for attending committee meetings.

Section 13. Interested Directors. No contract or transaction between the Corpora-
tion and one or more of its directors or officers, or between the Corporation and any
other corporation, partnership, association, or other organization in which one or more
of its directors or officers are directors or officers, or have a financial interest, shall be
void or voidable solely for this reason, or solely because the director or officer is
present at or participates in the meeting of the Board of Directors or committee
thereof which authorizes the contract or transaction, or solely because his or their
votes are counted for such purpose, if (i) the material facts as to his or their
relationship or interest and as to the contract or transaction are disclosed or are
known to the Board of Directors or the committee, and the Board of Directors or
committee in good faith authorizes the contract or transaction by the affirmative
votes of a majority of the disinterested directors, even though the disinterested
directors be less than a quorum; (ii) the material facts as to his or their relationship or
interest and as to the contract or transaction are disclosed or are known to the
stockholders entitled to vote thereon, and the contract or transaction is specifically
approved in good faith by vote of the stockholders; or (iii) the contract or transaction
is fair as to the Corporation as of the time it is authorized, approved or ratified, by the
Board of Directors, a committee thereof or the stockholders. Common or interested
directors may be counted in determining the presence of a quorum at a meeting of the
Board of Directors or of a committee which authorizes the contract or transaction.

ARTICLE IV
Officers

Section 1. General. The officers of the Corporation shall be chosen by the Board of
Directors and shall be a President, a Secretary and a Treasurer. The Board of
Directors, in its discretion, may choose one or more Vice Presidents, Assistant
Secretaries, Assistant Treasurers and other officers. The Board of Directors, in its
discretion, also may choose a Chairman of the Board of Directors and any Vice
Chairman of the Board of Directors (who must be directors). Any number of offices
may be held by the same person, unless otherwise prohibited by law, the Certificate of
Incorporation or these By-Laws. The officers of the Corporation need not be
stockholders of the Corporation nor, except in the case of the Chairman or Vice
Chairman of the Board of Directors, need such officers be directors of the
Corporation,

Section 2. Election. The Board of Directors at its first meeting held after each
Annual Meeting shall elect the officers of the Corporation who shall hold their offices
for such terms and shall exercise such powers and perform such duties as shall be
determined from time to time by the Board of Directors; and all officers of the
Corporation shall hold office until their successors are chosen and qualified, or until
their earlier resignation or removal. Any officer elected by the Board of Directors may
be removed at any time by the affirmative vote of a majority of the Board of
Directors. Any vacancy occurring in any office of the Corporation shall be filled by the
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authorized officer to execute all bonds, mortgages, contracts and any other
instruments of the Corporation, under the seal of the Corporation or otherwise (as
shall the other officers of the Corporation when so authorized by these By-Laws, the
Board of Directors or the President). Each Vice President shall perform such other
duties and have such other powers as the Board of Directors from time to time may
prescribe. If there be no Chairman of the Board of Directors and no Vice President,
the Board of Directors shall designate the officer of the Corporation who, in the
absence of the President or in the event of the inability or refusal of the President to
act, shall perform the duties of the President, and when so acting, shall have all the
powers of and be subject to all the restrictions upon the President.

Section 8. Secretary. The Secretary shall attend all meetings of the Board of
Directors and all meetings of stockholders and record all the proceedings at the
meeting in a book or books to be kept for that purpose; the Secretary shall also
perform like duties for the standing committees when required. The Secretary shall
give, or cause to be given, notice of all meetings of the stockholders and special
meetings of the Board of Directors, and shall perform such other duties as may be
preseribed by the Board of Directors or President, under whose supervision he shall
be. If the Secretary shall be unable or shall refuse to cause to be given notice of all
meetings of the stockholders and Special Meetings, and if there be no Assistant
Secretary, then either the Board of Directors or the President may choose another
officer to cause such notice to be given. The Secretary shall have custody of the seal
of the Corporation and the Secretary or any Assistant Secretary, if there be one, shall
have authority to affix the same to any instrument requiring it and when so affixed, it
may be attested by the signature of the Secretary or by the signature of any such
Assistant Secretary. The Board of Directors may give general authority to any other
officer to affix the seal of the Corporation and to attest the affixing by his signature.
The Secretary shall see that all books, reports, statements, certificates and other
documents and records required by law to be kept or filed are properly kept or filed, as
the case may be.

Section 9. Treasurer. The Treasurer shall have the custody of the corporate funds
and securities and shall keep full and accurate accounts of receipts and disbursements
in books belonging to the Corporation and shall deposit all moneys and other valuable
effects in the name and to the credit of the Corporation in such depositories as may be
designated by the Board of Directors. He shall have the power alone or with any other
authorized officer to execute all bonds, mortgages, contracts and any other
instruments of these Corporation, under the seal of the Corporation or otherwise (as
shall the other officers of the Corporation when so authorized by these By-Laws, the
Board of Directors or the President). The Treasurer shall disburse the funds of the
Corporation as may be ordered by the Board of Directors, taking proper vouchers for
such disbursements, and shall render to the President and the Board of Directors, at
its regular meetings, or when the Board of Directors so requires, an account of all his
transactions as Treasurer and of the financial condition of the Corporation. If required
by the Board of Directors, the Treasurer shall give the Corporation a bond in such
sum and with such surety or sureties as shall be satisfactory to the Board of Directors
for the faithful performance of the duties of his office and for the restoration to the
Corporation, in case of his death, resignation, retirement or removal from office, of all
books, papers, vouchers, money and other property of whatever kind in his possession
or under his control belonging to the Corporation.
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Section 10. Assistant Secretaries. Except as may be otherwise provided in these
By-Laws, Assistant Secretaries, if there be any, shall perform such duties and have
such powers as from time to time may be assigned to them by the Board of Directors,
the President, any Vice President, if there be one, or the Secretary, and in the absence
of the Secretary or in the event of his disability or refusal to act, shall perform the
duties of the Secretary, and when so acting, shall have all the powers of and be
subject to all the restrictions upon the Secretary.

Section 11. Assistant Treasurers. Assistant Treasurers, if there be any, shall
perform such duties and have such powers as from time to time may be assigned to
them by the Board of Directors, the President, any Vice President, if there be one, or
the Treasurer, and in the absence of the Treasurer or in the event of his disability or
refusal to act, shall perform the duties of the Treasurer, and when so acting, shall
have all the powers of and be subject to all the restrictions upon the Treasurer. If
required by the Board of Directors, an Assistant Treasurer shall give the Corporation
a bond in such sum and with such surety or sureties as shall be satisfactory to the
Board of Directors for the faithful performance of the duties of his office and for the
restoration to the Corporation, in case of his death, resignation, retirement or removal
from office, of all books, papers, vouchers, money and other property of whatever
kind in his possession or under his control belonging to the Corporation.

Section 12. Other Officers. Such other officers as the Board of Directors may
choose shall perform such duties and have such powers as from time to time may be
assigned to them by the Board of Directors. The Board of Directors may delegate to
any other officer of the Corporation the power to choose such other officers and to
prescribe their respective duties and powers.

ARTICLE V
Stock

Section 1. Form of Certificates. Every holder of stock in the Corporation shall be
entitled to have a certificate signed, in the name of the Corporation (i) by the
Chairman of the Board of Directors, the President or a Viece President and (ii) by the
Treasurer or an Assistant Treasurer, or the Secretary or an Assistant Secretary of the
Corporation, certifying the number of shares owned by him in the Corporation.

Section 2. Signatures. Where a certificate is countersigned by (i) a transfer agent
other than the Corporation or its employee, or (ii) a registrar other than the
Corporation or its employee, any other signature on the certificate may be a facsimile.
In case any officer, transfer agent or registrar who has signed or whose facsimile
signature has been placed upon a certificate shall have ceased to be such officer,
transfer agent or registrar before such certificate is issued, it may be issued by the
Corporation with the same effect as if he were such officer, transfer agent or
registrar at the date of issue.

Section 3. Lost Certificates. The Board of Directors may direct a new certificate to
be issued in place of any certificate theretofore issued by the Corporation alleged to
have been lost, stolen or destroyed, upon the making of an affidavit of that fact by the
person claiming the certificate of stock to be lost, stolen or destroyed. When
authorizing such issue of a new certificate, the Board of Directors may, in its
discretion and as a condition precedent to the issuance thereof, require the owner of
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such lost, stolen or destroyed certificate, or his legal representative, to advertise the
same in such manner as the Board of Directors shall require and/or to give the
Corporation a bond in such sum as it may direct as indemnity against any claim that
may be made against the Corporation with respect to the certificate alleged to have
been lost, stolen or destroyed.

Section 4. Transfers. Stock of the Corporation shall be transferable in the manner
prescribed by law and in these By-Laws. Transfers of stock shall be made on the
books of the Corporation only by the person named in the certificate or by his attorney
lawfully constituted in writing and upon the surrender of the certificate therefor,
which shall be cancelled before a new certificate shall be issued.

Section 5. Record Date. In order that the Corporation may determine the
stockholders entitled to notice of or to vote at any meeting of stockholders or any
adjournment thereof, or entitled to express consent to corporate action in writing
without a meeting, or entitled to receive payment of any dividend or other distribution
or allotment of any rights, or entitled to exercise any rights in respect of any change,
conversion or exchange of stock, or for the purpose of any other lawful action, the
Board of Directors may fix, in advance, a record date, which shall not be more than
sixty days nor less than ten days before the date of such meeting, nor more than sixty
days prior to any other action. A determination of stockholders of record entitled to
notice of or to vote at a meeting of stockholders shall apply to any adjournment of the
meeting; provided, however, that the Board of Directors may fix a new record date
for the adjourned meeting.

Section 6. Beneficial Owners. The Corporation shall be entitled to recognize the
exclusive right of a person registered on its books as the owner of shares to receive
dividends, and to vote as such owner, and to hold liable for calls and assessments a
person registered on its books as the owner of shares, and shall not be bound to
recognize any equitable or other claim to or interest in such share or shares on the
part of any other person, whether or not it shall have express or other notice thereof,
except as otherwise provided by law.

ARTICLE VI
Notices

Section 1. Notices. Whenever written notice is required by law, the Certificate of
Incorporation or these By-Laws, to be given to any director, member of a committee
or stockholder, such notice may be given by mail, addressed to such director, member
of a committee or stockholder, at his address as it appears on the records of the
Corporation, with postage thereon prepaid, and such notice shall be deemed to be
given at the time when the same shall be deposited in the United States mail. Written
notice may also be given personally or by telegram, telex or cable.

Section 2. Waivers of Notice. Whenever any notice is required by law, the
Certificate of Incorporation or these By-Laws, to be given to any director, member of
a committee or stockholder, a waiver thereof in writing, signed, by the person or
persons entitled to said notice, whether before or after the time stated therein, shall
be deemed equivalent thereto.
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ARTICLE VII
General Provisions

Section 1. Dividends. Dividends upon the capital stock of the Corporation, subject
to the provisions of the Certificate of Incorporation, if any, may be declared by the
Board of Directors at any regular or special meeting, and may be paid in cash, in
property, or in shares of the capital stock. Before payment of any dividend, there may
be set aside out of any funds of the Corporation available for dividends such sum or
sums-as the Board of Directors from time to time, in its absolute discretion, deems
proper as a reserve or reserves to meet contingencies, or for equalizing dividends, or
for repairing or maintaining any property of the corporation, or for any proper
purpose, and the Board of Directors may modify or abolish any such reserve.

Section 2. Disbursements. All checks or demands for money and notes of the
Corporation shall be signed by such officer or officers or such other person or persons
as the Board of Directors may from time to time designate. '

Section 3. Fiscal Year. The fiscal year of the Corporation shall be fixed by
resolution of the Board of Directors.

Section 4. Corporate Seal. The corporate seal shall have inseribed thereon the name
of the Corporation, the year of its organization and the words “Corporate Seal,
Delaware”. The seal may be used by causing it or a facsimile thereof to be impressed
or affixed or reproduced or otherwise.

Section 5. Amendments. These By-Laws may be amended or repealed, or new By-
Laws may be adopted, by the Board of Directors at any meeting thereof (or by action
by written consent as provided under Section 141(f) of the Delaware General
Corporation Law); provided that By-Laws adopted by the Board may be amended or
repealed by the stockholders.

ARTICLE VIII
Indemnification

Section 1. Power to Indemnify in Actions, Suits or Proceedings Other Than Those
by or in the Right of the Corporation. Subject to Section 3 of this Article VIII, the
Corporation shall indemnify any person who is or was a party or is threatened to be
made a party to any threatened, pending or completed action, suit or proceeding,
whether civil, criminal, administrative or investigative (other than an action by or in
the right of the Corporation) by reason of the fact that he is or was a director, officer,
employee or agent of the Corporation, or is or was serving at the request of the
Corporation as a director, officer, employee or agent of another corporation,
partnership, joint venture, trust, employee benefit plan or other enterprise, against
expenses (including attorneys’ fees), judgments, fines and amounts paid in settlement
actually and reasonably incurred by him in connection with such action, suit or
proceeding if he acted in good faith and in a manner he reasonably believed to be ir. or
not opposed to the best interests of the Corporation, and, with respect to any eriminal
action or proceeding, had no reasonable cause to believe his conduct was unlawful.
The termination of any action, suit or proceeding by judgment, order, settlement,
conviction, or upon a plea of nolo contendere or its equivalent, shall not, of itself,
create a presumption that the person did not act in good faith and in a manner which
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he reasonably believed to be in or not opposed to the best interests of the Corporation,
and, with respect to any criminal action or proceeding, had reasonable cause to believe
that his eonduct was unlawful.

Section 2. Power to Indemnify in Actions. Suits or Proceedings by or in the Right
of the Corporation. Subject to Section 3 of this Article VIII, the Corporation shall
indemnify any person who is or was a party or is threatened to be made a party to any
threatened, pending or completed action or suit by or in the right of the Corporation to
procure a judgment in its favor by reason of the fact that he is or was a director,
officer, employee or agent of the Corporation, or is or was a director or officer of the
Corporation serving at the request of the Corporation as a director, officer, employee
or agent of another corporation, partnership, joint venture, trust, employee benefit
plan or other enterprise against expenses (including attorneys’ fees) actually and
reasonably incurred by him in connection with the defense or settlement of such
action or suit if he acted in good faith and in a manner he reasonably believed to be in
or not opposed to the best interests of the Corporation; except that no indemnification
shall be made in respect of any claim, issue or matter as to which such person shall
have been adjudged to be liable to the Corporation unless and only to the extent that
the Court of Chancery or the court in which such action or suit was brought shall
determine upon application that, despite the adjudication of liability, in view of all the
circumstances of the case, such person is fairly and reasonably entitled to indemnity
for such expenses which the Court of Chancery or such other court shall deem proper.

Section 8. Authorization of Indemnification. Any indemnification under this
Article VIII (unless ordered by a court) shall be made by the Corporation only as
authorized in the specific case upon a determination that indemnification of the
director, officer, employee or agent is proper in the circumstances because he has met
the applicable standard of conduct set forth in Section 1 or Section 2 of this Article
VIII, as the case may be. Such determination shall be made (i) by the Board of
Directors by a majority vote of a quorum consisting of directors who were not parties
to such action, suit or proceeding, or (ii) if such a quorum is not obtainable, or, even if
obtainable a quorum of disinterested directors so directs, by independent legal counsel
in a written opinion, or (iii) by the stockholders. To the extent, however, that a
director, officer, employee or agent of the Corporation has been successful on the
merits or otherwise in defense of any action, suit or proceeding described above, or in
defense of any claim, issue or matter therein, he shall be indemnified against
expenses (including attorneys’ fees) actually and reasonably incurred by him in
connection therewith, without the necessity of authorization in the specific case.

Section 4. Good Faith Defined. For purposes of any determination under Section 3
of this Article VIII, a person shall be deemed to have acted in good faith and in a
manner he reasonably believed to be in or not opposed to the best interests of the
Corporation, or, with respect to any criminal action or proceeding, to have had no
reasonable cause to believe his conduet was unlawful, if his action is based on the
records or books of account of the Corporation or another enterprise, or on
information supplied to him by the officers of the Corporation or another enterprise in
the course of their duties, or on the advice of legal counsel for the Corporation or
another enterprise or on information or records given or reports made to the
Corporation or another enterprise by an independent certified public accountant or by
an appraiser or other expert selected with reasonable care by the Corporation or
another enterprise. The term “another enterprise’” as used in this Section 4 shall
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mean any other corporation or any partnership, joint venture, trust, employee benefit
plan or other enterprise of which such person is or was serving at the request of the
Corporation as a director, officer, employee or agent. The provisions of this Section 4
shall not be deemed to be exclusive or to limit in any way the circumstances in which a
person may be deemed to have met the applicable standard of conduct set forth in
Sections 1 or 2 of this Article VIII, as the case may be.

Section 5. Indemnification by a Court. Notwithstanding any contrary determina-
tion in the specific case under Section 3 of this Article VIII, and notwithstanding the
absence of any determination thereunder, any director, officer, employee or agent
may apply to any court of competent jurisdiction in the State of Delaware for
indemnification to the extent otherwise permissible under Sections 1 and 2 of this
Article VIII. The basis of such indemnification by a court shall be a determination by
such court that indemnification of the director, officer, employee or agent is proper in
the circumstances because he has met the applicable standards of conduct set forth in
Sections 1 or 2 of this Article VIII, as the case may be. Neither a contrary
determination in the specific case under Section 3 of this Article VIII nor the absence
of any determination thereunder shall be a defense to such application or create a
presumption that the director, officer, employee or agent seeking indemnification has
not met any applicable standard of conduct. Notice of any application for
indemnification pursuant to this Section 5 shall be given to the Corporation promptly
upon the filing of such application. If successful, in whole or in part, the director,
officer, employee or agent seeking indemnification shall also be entitled to be paid the
expense of prosecuting such application.

Section 6. Expenses Payable in Advance. Expenses incurred by a director or officer
in defending or investigating a threatened or pending action, suit or proceeding may
be paid by the Corporation in advance of the final disposition of such action, suit or
proceeding upon receipt of an undertaking by or on behalf of such director, officer,
employee or agent to repay such amount if it shall ultimately be determined that he is
not entitled to be indemnified by the Corporation as authorized in this Article VIIIL.

Section 7. Nonexclusivity of Indemnification and Advancement of Expenses. The
indemnification and advancement of expenses provided by or granted pursuant to this
Article VIII shall not be deemed exclusive of any other rights to which those seeking
indemnification or advancement of expenses may be entitled under any By-Law,
agreement, contract, vote of stockholders or disinterested directors or pursuant to the
direction (howsoever embodied) of any court of competent jurisdiction or otherwise,
both as to action in his official capacity and as to action in another capacity while
holding such office, it being the policy of the Corporation that indemnification of the
persons specified in Sections 1 and 2 of this Article VIII shall be made to the fullest
extent permitted by law. The provisions of this Article VIII shall not be deemed to
preclude the indemnification of any person who is not specified in Sections 1 or 2 of
this Article VIII but whom the Corporation has the power or obligation to indemnify
under the provisions of the General Corporation Law of the State of Delaware, or
otherwise.

Section 8. Insurance. The Corporation may purchase and maintain insurance on
behalf of any person who is or was a director, officer, employee or agent of the
Corporation, or is or was a director or officer of the Corporation serving at the request
of the Corporation as a director, officer, employee or agent of another corporation,
partnership, joint venture, trust, employee benefit plan or other enterprise against any
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liability asserted against him and incurred by him in any such capacity, or arising out
of his status as such, whether or not the Corporation would have the power or the
obligation to indemnify him against such liability under the provisions of this Article
VIII.

Section 9. Certain Definitions. For purposes of this Article VIII, references to “the
Corporation” shall include, in addition to the resulting corporation, any constituent
corporation (including any constituent of a constituent) absorbed in a consolidation or
merger which, if its separate existence had continued, would have had power and
authority to indemnify its directors, officers, employees or agents, so that any person
who is or was a director, officer, employee or agent of such constituent corporation, or
is or was a director or officer of such constituent corporation serving at the request of
such constituent corporation as a director, officer, employee or agent of another
corporation, partnership, joint venture, trust, employee benefit plan or other
enterprise, shall stand in the same position under the provisions of this Article VIII
with respect to the resulting or surviving corporation as he would have with respect to
such constituent corporation if its separate existence had continued. For purposes of
this Article VIII, references to “fines” shall include any excise taxes assessed on a
person with respect to an employee benefit plan; and references to “‘serving at the
request of the Corporation” shall include any service as a director, officer, employee
or agent of the Corporation which imposes duties on, or involves services by, such
director, officer, employee or agent with respect to an employee benefit plan, its
participants or beneficiaries; and a person who acted in good faith and in a manner he
reasonably believed to be in the interest of the participants and beneficiaries of an
employee benefit plan shall be deemed to have acted in a manner “not opposed to the
best interests of the Corporation” as referred to in this Article VIII.

Section 10. Survival of Indemnification and Advancement of Expenses. The
indemnification and advancement of expenses provided by, or granted pursuant to,
this Article VIII shall, unless otherwise provided when authorized or ratified, continue
as to a person who has ceased to be a director, officer, employee or agent and shall
inure to the benefit of the heirs, executors and administrators of such a person.

Section 11. Limitation on Indemnification. Notwithstanding anything contained in
this Article VIII to the contrary, except for proceedings to enforce rights to
indemnification (which shall be governed by Section 5 hereof), the Corporation shall
not be obligated to indemnify any director, officer, employee or agent in connection
with a proceeding (or part thereof) initiated by such person unless such proceeding (or
part thereof) was authorized or consented to by the Board of Directors.

Section 12. Indemnification of Employees and Agents. The Corporation may, to
the extent authorized from time to time by the Board of Directors, provide rights to
indemnification and to the advancement of expenses to employees and agents of the
Corporation similar to those conferred in this Article VIII to directors and officers of
the Corporation.
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EXHIBIT C

RWE-DEA AKTIENGESELLSCHAFT
FUR MINERALOEL UND CHEMIE

, 1991

[NEWCO]

In care of The Corporation Trust Company
1209 Orange Street

Wilmington, Delaware 19801

Dear Sirs:

The undersigned, RWE-DEA Aktiengesellschaft far Mineraloel und Chemie, hereby
offers to subscribe and pay for 1,000 shares of Common Stock, par value $.01 per
share, of [NEWCO], a Delaware corporation, at a price of $1,600 per share.

Very truly yours,
RWE-DEA AKTIENGESELLSCHAFT
FUR MINERALOEL UND CHEMIE,

by
Name:
Title:
Name:
Title:

Accepted:

[NEWCO]

by

Name:

Title:



