FEDERAL TRADE COMMISSION DECISIONS

Findings, Opinions and Orders

IN THE MATTER OF
TRISTATE HOUSEHOLD GOODS TARIFF CONFERENCE, INC.

DISMISSAL ORDER IN REGARD TO ALLEGED VIOLATION OF SEC. 5 OF THE
FEDERAL TRADE COMMISSION ACT

Docket 9184. Complaint, Sept. 18, 1984—Order Dismissing Complaint, July 5, 1985

The Federal Trade Commission has dismissed the complaint in this matter since the
collective ratemaking activities of respondent are immunized by the state action
doctrine. The Commission has found that “further prosecution of this matter does
not appear to be in the public interest.”

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Tristate Household
Goods Tariff Conference, Inc., a corporation, hereinafter sometimes
referred to as “respondent,” has violated the provisions of said Act,
and it appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, hereby issues its complaint
stating its charges as follows:

For the purposes of this complaint the use of the present tense
includes the past tense and the following definitions apply:

Carrier means a common carrier of property by motor vehicle.

Intrastate transportation means the pickup or receipt, transporta-
tion and delivery of property for compensation wholly within any
State of the United States by a carrier authorized by that State to
engage therein.

Tariff means a publication and any supplements thereto stating the
rates of a carrier for the intrastate transportation of property, exclud-
ing general rules and regulations.

Member means any carrier or other person that pays dues or be-
longs to Tristate Household Goods Tariff Conference, Inc. or to any
successor corporation.
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Rate means a charge, payment or fixed price according to a ratio,
scale or standard for direct or indirect transportation service.

Collective rate means any rate or charge established under any
contract, agreement, understanding, plan, program, combination or
conspiracy between two or more competing carriers, or between any
carrier and respondent.

ParacraprH 1. Respondent, Tristate Household Goods Tariff Con-
ference, Inc., is a corporation organized, existing and doing business
under and by virtue of the laws of Delaware, with its office and
principal place of business located at 410 N. Governor Printz Boule-
vard, PA Route 291, Lester, Pennsylvania. Respondent publishes and
issues tariffs containing rates for the intrastate transportation of
property on behalf of its member carriers.

Par. 2. Carriers engaging in intrastate transportation of property
within Pennsylvania do so under certificates of public convenience
and necessity granted by the Pennsylvania Public Utilities Commis-
sion. Such carriers are subject to rate regulation by the said Commis-
sion and are required to charge just and reasonable rates. Carriers in
Pennsylvania are required to charge the rates filed once they have
been accepted by the said Commission.

Par. 3. The statute which provides for regulation of carriers en-
gaged in the intrastate transportation of property within Pennsyl-
vania does not compel, command, authorize or otherwise provide for
the establishment, operation or continuation of collective rates
among carriers or others on their behalf.

Par. 4. Except to the extent that competition has been restrained
as herein alleged, respondent’s members are now in competition
among themselves and with other carriers.

Par. 5. Respondent’s membership consists of approximately 450
carriers engaging in intrastate transportation of property within
Pennsylvania. Respondent’s members are entitled to and do, among
other things, vote for and elect the officers and directors of respond-
ent. The control, direction and management of respondent are vested
in the Board of Directors, which employs a general manager who acts
as chief administrative officer of the corporation with direct charge
of and supervision over the affairs of the corporation.

PaRr. 6. The acts and practices of respondent set forth in Paragraph
Eight are in or affecting commerce as “commerce” is defined in the
Federal Trade Commission Act, as amended, and respondent is sub-
ject to the jurisdiction of the Federal Trade Commission. Respond-
ent’s acts and practices:
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from businesses and other private parties to respondent’s members
for rendering intrastate transportation services;

(B) Affect respondent’s members’ purchase and use of equipment
and other goods and services which are shipped across state lines; and

(C) Are supported by the receipt of dues and fees which are sent
across state lines. .

Par. 7. Shippers use the intrastate services of respondent’s mem-
bers to transport property from warehouses and distribution centers
in Pennsylvania to customers in Pennsylvania, which property was
originally shipped into Pennsylvania from other states. For such in-
trastate deliveries of property from warehouses and distribution cen-
ters, carriers charge shippers or shippers’ customers the intrastate
rates published by respondent. These intrastate shipping charges are
factors which influence the prices of such property. The intrastate
delivery services of these carriers are an essential and integral part
of the interstate business transactions of such shippers. Thus, the
activities of these carriers have a substantial and direct effect upon
interstate commerce.

Par. 8. Respondent, its members, officers, directors, and others are
engaging in a combination, conspiracy, agreement, concerted action
or unfair and unlawful acts, policies and practices, the purpose or
effect of which is to unlawfully hinder, restrain, restrict, suppress or
eliminate competition among carriers engaged in the intrastate

- transportation of property within Pennsylvania.

Pursuant to and in furtherance thereof, respondent, its members
and others engage in the following acts, policies and practices, among
others:

(A) Initiating, preparing, developing, disseminating, and taking
other actions to establish and maintain collective rates for the intra-
state transportation of property within Pennsylvania;

(B) Participating in the collective rates; and

(O) Filing collective rates with the Pennsylvania Public Utilities
Commission.

Par. 9. The acts and practices of respondent, its members and
others as alleged in Paragraph Eight have the effect of:

(A) Fixing, stabilizing, raising, maintaining, or otherwise interfer-
ing or tampering with the rates charged by carriers for the intrastate
transportation of property within Pennsylvania;

(B) Restricting, restraining, hindering, preventing or frustrating
rate competition among carriers for the intrastate transportation of
property within Pennsylvania;

(C) Depriving shippers patronizing carriers for intrastate transpor-
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tation of property within Pennsylvania of the benefits of free and
open competition in the provision of said services; and

(D) Depriving consumers in Pennsylvania of the benefits of free and
open competition in the intrastate transportation of property.

Par. 10. The acts, policies and practices of respondent, its members
and others, as herein alleged, are all to the prejudice and injury of the
public and constitute unfair methods of competition in or affecting
commerce in violation of Section 5 of the Federal Trade Commission
Act, as amended. The acts and practices of respondent, as herein
alleged, are continuing and will continue in the absence of the relief
herein requested.

ORDER DISMISSING COMPLAINT

The Commission has considered this matter on complaint counsel’s
unopposed motion that the complaint be withdrawn.

In this case respondent has argued that its collective ratemaking
activities are immunized by the state action doctrine. Complaint
counsel now represents that all the elements of a state action defense
as articulated by the Supreme Court in Southern Motor Carriers Rate
Conference v. United States, 105 S.Ct. 1721 (1985), are available to the
respondent. Accordingly, further prosecution of this matter does not
appear to be in the public interest. The complaint is therefore dis-
missed.
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IN THE MATTER OF

ASSOCIATED MILLS, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF SEC. 5 OF
THE FEDERAL TRADE COMMISSION ACT

Docket 9169. Complaint, Oct. 24, 1983—Decision, July 23, 1985

This consent order requires the Chicago, Ill. manufacturer and seller of the Pollenex
Pure Air “99” Air Cleaner/Deodorizer Model 699, among other things, to cease
representing, contrary to fact, that this portable household air cleaning appliance
removes most tobacco smoke and substantially all ragweed pollen and dust from
the air people breathe under household conditions and that the appliance effective-
ly filters all the air in a 14 foot X 18 foot room in less than an hour. The order
also bars the firm from misrepresenting the ability of any such appliance or
equipment to clean or remove any quantity of indoor air contaminants, or the
conditions of use under which the appliance would remove the contaminents.
Further, the company is required to possess competent and reliable evidence to
support any claim relating to the performance characteristics of such appliance;
and maintain written records of all materials that substantiate, contradict, or
qualify performance claims.

Appearances

For the Commission: Judith Wilkenfeld, Elizabeth Toni Guarino
and Reid Horowitz. :

For the respondents: Robert L. Wald and Mark Schattner, Wald,
Harkrader & Ross, Washington, D.C.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
as amended, and by virtue of the authority vested in it by said Act,
the Federal Trade Commission, having reason to believe that As-
sociated Mills, Inc., hereinafter referred to as respondent, has violated
the provisions of said Act, and it appearing to the Commission that
a proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint stating its charges in that respect as fol-
lows:

ParAGRrAPH 1. Respondent is a corporation organized, existing and
doing business under and by virtue of the laws of the State of Illinois,
with its office and principal place of business located at 111 N. Canal
Street, Chicago, Illinois.

PAR. 2. Respondent is now, and at all times relevant to this com-
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plaint has been, engaged in the manufacture and sale of a portable,
electric household air cleaning appliance; the Pollenex Pure Air “99”
Air Cleaner/Deodorizer Model 699 (hereinafter referred to in the
complaint as “air cleaning appliance”), and other products to the
public. .

Pagr. 3. Respondent operates in various States of the United States
and in the District of Columbia. Respondent’s manufacture, sale and
distribution of air cleaning appliances mentioned herein constitutes
maintenance of a substantial course of trade in or affecting com-
merce, as “commerce” is defined in the Federal Trade Commission
Act.

Pag. 4. Respondent at all times mentioned herein has been and now
is in competition with individuals, firms and corporations engaged in
the sale of household air cleaning appliances and other products.

Par. 5. In the course and conduct of its business, and for the purpose
of promoting the sale and distribution of household air cleaning appli-
ances, respondent has disseminated and caused the dissemination of
advertising for household air cleaning appliances in national maga-
zines, newspapers and catalogs distributed by the mail and across
state lines. Respondent has also placed air cleaning appliance adver-
tisements with television stations having sufficient power to broad-
cast across state lines and into the District of Columbia. In addition,
respondent has distributed by mail or other means, product brochures
and other sales literature directly to consumers or to dealers for
display or distribution to consumers prior to or at the time of sale.

Par. 6. Typical statements and representations in said advertise-
ments and promotional materials, disseminated as previously de-
scribed, but not necessarily inclusive thereof, are found in
advertisements and promotional materials attached hereto as Exhib-
its A,B,C, D, E, F and G.

PaRr. 7. Through the use of the statements and representations
referred to in Paragraph Six and other representations contained in
advertisements and promotional materials not specifically set forth
herein, respondent has represented, and now represents directly or by
implication, the following claims:

a. The air cleaning appliance eliminates tobacco smoke from the air
people breathe under household living conditions.

b. The air cleaning appliance cleans the air of or removes most
tobacco smoke from the air people breathe under household living
conditions.

c. The air cleaning appliance “takes out 99% of ragweed pollen”
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d. The air cleaning appliance removes 80% of the dust from the air
people breathe under household living conditions.

e. One air cleaning appliance effectively filters all the air in a 14
foot X 18 foot room in approximately 25 minutes.

Pagr. 8. In truth and in fact, the direct or implied representations
set forth in Paragraph Seven are false, for reasons including but not
limited to the following:

a. The air cleaning appliance does not eliminate, does not clean the
air of and does not remove most tobacco smoke from the air people
breathe under household living conditions. Independent tests, when
extrapolated by generally accepted procedures to advertised room
conditions, show that the air cleaning appliance optimally can
remove no more than 12% of tobacco smoke from the indoor air
people breathe.

b. Respondent’s tests and independent tests, when extrapolated by
generally accepted procedures to advertised room conditions, show
that the air cleaning appliance cannot remove 99% of ragweed pollen
or 80% of dust from the indoor air people breathe.

c. Independent tests show that the air cleaning appliance cannot
effectively filter all the air in a 14 foot X 18 foot room in approximate-
ly 25 minutes or in less than an hour.

Therefore, the direct or implied representations set forth in Para-
graph Seven are false and misleading. '

Par. 9. Through the use of the advertisements and promotional
materials referred to in Paragraph Six and other advertisements and
promotional materials not specifically set forth herein, respondent
has represented, directly or by implication, that it possessed and re-
lied upon a reasonable basis for the representations set forth in Para-
graph Seven at the initial dissemination of the representations and
each subsequent dissemination. In truth and in fact, respondent did
not possess and rely upon a reasonable basis for making such repre-
sentations because, inter alia, respondent either did not conduct ap-
propriate tests or did not properly extrapolate test results by
generally accepted procedures to advertised room conditions. There-
fore, respondent’s representations are false and misleading.

PaRr. 10. The use by respondent of the aforesaid false and misleading
representations, and the placement in the hands of others of the
means and instrumentalities by and through which others may use
the aforesaid statements and representations, have had the capacity
and tendency to mislead consumers into the erroneous and mistaken
belief that said representations are true and complete and to induce
such persons to purchase air cleaning appliances sold by respondent
by reason of said erroneous and mistaken belief.
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Par. 11. The aforesaid acts and practices of respondent, as herein
alleged, were and are all to the prejudice and injury of the public and
of respondent’s competitors, and constituted and now constitute un-
fair and deceptive acts or practices in or affecting- commerce and
unfair methods of competition in violation of Section 5 of the Federal
Trade Commission Act, as amended.
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EXHIBIT A

COMPANY Assocated Mins, 1o,

Pouenex PRODUCT: © Pollenex Pure A 997 "t

"""""""""" COMMERCIAL TITLE: "Georye Burns 699 Potien™”
COMMERCIAL NO. Y APPO0SH

ASSOCIATED MILLS INC. LENGTH: P

e

WHEN | SMOKE CIGARS AT BECAUSE I'VE GOT A POLLENEX SMOKE GRABBER 6 STAGE
HOME MY FRIENDS NEVER PURE AIR 99", FILTER WITH ACTIVATED
OBJECT. CHARCOAL.

Q‘\\\\‘f .
D N
N

IT REMOVES SMOKE, POLLEN
AND DUST. . .EVERYTHING BUT
YOUR RELATIVES!

AND IT'S EXTRA LARGE THESE ARE MY FRIENDS, (LOCAL DEALER TAG)
FILTER TAKES OUT 99% OF THEY'RE CRAZY ABOUT MY
RAGWEED POLLEN PURE AIR 99" FROM

POLLENEX.
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EXHIBIT B

D R N N RN R

Pollenex

Air Cleaner/Deodorizer

Clears the air of smoke
in minutes. Lab tests prove it!

o Tests showed that in a matter of
minutes approximatelv 85% ot the
tobacco smoke 1n the chamber con-
taining Pure Air “99"™ had dissipated.

o Filter material proven in tests over 30
vears on puritiers retailing up to $100.

® Electrostatic dust and dirt trap.
Air passing through this basic filter
material, consisting ot thousands ot
interconnecting tibers, creates a highly
effective natural electrostatic charge
that captures and holds dust and dirt.

Filter proven to remove dust. pollen
and other impunties trom the air.

Activated charcoal proven to remove
smoke and other household odors.

@ Bigger filter capacity than major
competitors.

® Long-lasting lemon-lime tragrance
proven to treshen air.

® Lse on table. counter or mount
on wall.

® Two speeds of air re-circulation.

Backed by Pollenex’ name and
S3.000.000 Network Prime Time TV

Local TV, in top markets (over 300
GRP's per market).

® Network TV. game shows.

Watch for
George Burns
asTV
spokesperson

g ) Pollenex
for l’_ure Air “99 #1 No. 1in health care
starting Sept. 1. appliances.

See us at the Hardware Shaow. Baoths M-1002. \M-1101

p' TRF A 'D ‘OO warith $lha sesinurose L2180
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EXHIBIT D
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AIR CLEANER & DEODORIZER

Helps fiiter and treat air
containing pollen, dust,
tobacco smoke, kilchen
and other odors.
Freshens air witn a
lemon-lime fragiance.

Model 699
2 Speeds

AIR IS RECIRCULATED THROUGH  Exclusive Pollenex filter with activated
charcoal for air cleaning and deodonizing. Filter material peoven m tests over
30 years on Pollenex air itters.  Crystal particles saturated with a iemon-
Hme fragrance to freshen air.  Final fifter before air 1s recirculated to room.

Bontid oo A A M e 1V Cana SE O e 1L 50608
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EXHIBIT F

POLLENEX»+++PROFIT EDITION

Booming Sales Predicted for Indoor Air Cleaner

vver 102,000,000
Americans are
Bothered by
tobacco smoke

Ihe trend toward non
~mohers his been inereas
i rapndly over recent
vears Moreover, thise wha
find Itz subeeted ta to
bircea smoke offensive, ane
mereasingg substantradhy
number

The Pure A 707~ s
ideat for homes and offices

ot i’ Pollenex” has over 30 years experience in
e ol comann - Ar Filtering Systems

riety of reasons

Pollenex® has been o tawdhimge 7or as mueh s

e ————— pronmver i the Held ol adoor 24000
wr filterin r more than The I

theee deetdes, The basie a7 M

New way to deal v flenng mae  cumalatien ar - .
.‘th household ral hias bevn tested inusem g, plus aedern techoukoecquipnent

aors without e
chemical sprays ~ Qver 23,000,000 people are bothered
by Pollen in the air

The new Pure

e Adr THTT
< fight onlurs, 3

Ponens .

shinge lemon
timye Mrageraner

lir =99~

Air Cleaner/Deodorizer
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Pollenex :

wreAdr “93” ”

Air Cleaner/Deodorizer

Model 699 -~
2 Speeds N

NEW!

Exclusive “Stage 4™ Flltermg System

Freshens air with
a lemon-lime
fragrance

A specially designed fan
torces air through a {-way air
fitrahon system. helps clean
and deodonize air poliuted with
pollen. dust. tobacco smoke.
cooking odors. pet odors and
other pollutants. Filters about
the same amount of ar as
would normally be contained
n aroom 12 X 9 in approx-
imately 15 minutes and 1t
leaves behind a hght lemon-
@Enc!uliw Pollenex* tiltering materiat. O?AQQ" crystais saturated with lemon- hme tragrance

3 lime tragrance.
(@ Treated with activated charcoat. (O Final titter for fina

ir check.

€ 1981 Associated Mills Inc 111 N Canal Street Chicago IL 60606
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...........................

Paure Air “99*

Air Cleaner/Deodorizer

Use on counter
ortable

Hang on wall

Family Room or
Living Room
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Pollenex’ gives you the product, the package,
and all the point-of-sale material
you need to build a big booming business.

.
ao. A8

Dynamic Packaging

4 )

B . e 2

\: et ’:\ “7{_2_’ . 4-color graphics with full
+ =7

explanation of product, its
leatures and benefits and
where it can be used.

=
=

ramatic Counter Display Replacement Filter
~ompact, contemporary design. Made of Dispiay
durable piastic. Motivating selling message. For conunuous plus saies.
Can be used with unit connected or Filters need replacing every
disconnected. two to three months.

PRIME TIME
NETWORK T.V. AND MORE!

The biggest advertising program ever put e sl
bel ?nd an air cleaner/deodorizer. e New york G

Magazine Ads (Ihltagll a’nhune '
Big space. highly informative, in-depth sell ads f— .

in top magazines. reaching the best potential T, imes
customers. | Cos Angeles &/

w,/DaHas Times Herald |

1The hami Herald

ork T.V.
~ullion dollars in network lelevision
nga select groupof top T V. shows
tor Fall 1981

National Publicity
Programs

All over Amenca, in all media,
people will be heanng about
the amazing new Pollenex®
Pure Air "99"~.

Network Game Shows
Targeted 1o the best potentiat markel for
ar cleaners.

Local Market Spot T.V.
Highimpact, memorabie spots with locat
dealer names in hundreds of T.V. markets.
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Pollenex “Pure Alr 99"
Alr Puritier )

Reg. 34.95, sale 23.99 less
$4 manutacturer's rebate

Unique “smoke grabber”
fitter eliminates odors,
and smoke from the air.
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5 Decision and Order
DEcisioN AND ORDER

The Commission having heretofore issued its complaint charging
the respondent named in the caption hereof with violation of Section
5 of the Federal Trade Commission Act, as amended, and the respond-
ent having been served with a copy of that complaint, together with
a proposed form of order; and

The respondent, its attorneys, and counsel for the Commission hav-
- ing thereafter executed an agreement containing a consent order, an
admission by the respondent of all the jurisdictional facts set forth in
the complaint, a statement that the signing of said agreement is for
settlement purposes only and does not constitute an admission by
respondent that the law has been violated as alleged in such com-
plaint, and waivers and other provisions as required by the Commis-
sion’s Rules; and

The Secretary of the Commission having thereafter withdrawn this
matter from adjudication in accordance with Section 3.25(c) of its
Rules; and ~

The Commission having considered the matter and having there-
upon accepted the executed consent agreement and placed such
agreement on the public record for a period of sixty (60) days, now in
further conformity with the procedure prescribed in Section 3.25(f) of
its Rules, the Commission hereby makes the following jurisdictional
findings and enters the following order:

1. Respondent Associated Mills, Inc., is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of Illinois, with its office and principal place of business located
at 111 N. Canal Street, Chicago, Illinois.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest. '

ORDER

' !
For purposes of this order, the following definitions apply:

1. The terms air cleaning appliance or equipment and appliance or
equipment mean portable household electric cord connected room air
cleaners (excluding ashtrays), defined more specifically as machines
that (a) operate with an electrical source of power and contain a motor
and fan for drawing air through a filter(s); (b) incorporate electrically
charged plates in addition to a fan with a filter(s); (c) incorporate a
negative ion generator in addition to a fan with a filter(s); or (d)
incorporate a negative ion generator only.
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2. The term indoor air contaminants refers to one or more contami-
nants including, but not limited to, tobacco smoke, household dust,
pollen, or other forms of indoor air pollution.

3. The term performance characteristics means:

a. the power, strength or capacity of the appliance or equipment
whether expressed in terms of volume of air circulated or in terms of
room sizes or otherwise; '

b. the cleaning, filtration, or removal ability or speed of operation
of the appliance or equipment whether expressed generally or in
terms of a specific contaminant, in terms of the filtering media or
mechanism, or in terms of the appliance itself.

PART I

It is ordered, That respondent Associated Mills, Inc., a corporation,
its successors and assigns, and its officers, agents, representatives and
employees, directly or through any corporation, subsidiary, division
or other device, in connection with the advertising, offering for sale,
sale or distribution of the Pollenex Pure Air “99” Air Cleaner/Deo-
dorizer Model 699 in or affecting commerce, as “commerce” is defined
in the Federal Trade Commission Act, do forthwith cease and desist
from:

A. Representing, directly or by implication, contrary to fact, that
the Pollenex Pure Air “99” Air Cleaner/Deodorizer Model 699 cleans
the air of most or removes most tobacco smoke from the air people
breathe under household living conditions.

B. Representing, directly or by implication, contrary to fact, that
the Pollenex Pure Air “99” Air Cleaner/Deodorizer Model 699
removes substantially all ragweed pollen or dust from the air people
breathe under household living conditions.

C. Representing, directly or by implication, contrary to fact, that
the Pollenex Pure Air “99” Air Cleaner/Deodorizer Model 699 effec-
tively filters all the air in a 14 foot X 18 foot room in less than an
hour.

PART II

It is further ordered, That respondent, its successors and assigns,
and its officers, agents, representatives and employees, directly or
through any corporation, subsidiary, division or other device, in con-
nection with the advertising, offering for sale, sale or distribution of
the Pollenex Pure Air “99” Air Cleaner/Deodorizer Model 699 or any
other air cleaning appliance or equipment, in or affecting commerce,
as “commerce” is defined in the Federal Trade Commission Act, do
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A. Misrepresenting in any manner, directly or by implication, the
ability of any such appliance or equipment to clean or remove indoor
air contaminants. : _

B. Misrepresenting in any manner, directly or by implication, the
ability of any such appliance or equipment to clean or remove any
quantity of indoor air contaminants.

C. Misrepresenting in any manner, directly or by implication, the
conditions of use under which any such appliance or equipment will
clean or remove indoor air contaminants.

D. Misrepresenting in any manner, directly or by implication, the
ability of any such appliance or equipment to clean air or remove
indoor air contaminants from enclosures or rooms of any specified size
or within any specified period of time.

PART III

It is further ordered, That respondent, its successors and assigns,
and its officers, agents, representatives and employees, directly or
through any corporation, subsidiary, division or other device, in con-
nection with the advertising, offering for sale, sale or distribution of
the Pollenex Pure Air “99” Air Cleaner/Deodorizer Model 699 or any
other air cleaning appliance or equipment, in or affecting commerce,
as “commerce” is defined in the Federal Trade Commission Act, do
forthwith cease and desist from:

A. Representing, directly or by implication, the performance char-
acteristics of any such appliance or equipment unless respondent
possesses and relies upon a reasonable basis for such representation.
A reasonable basis shall consist of competent and reliable evidence
which substantiates such representation. To the extent the evidence
of a reasonable basis consists of scientific or professional tests, experi-
ments, analyses, research, studies or other evidence based on the
expertise of professionals in the relevant area, such evidence shall be
“competent and reliable” only if those tests, experiments, analyses,
research, studies, or other evidence are conducted and evaluted in an
objective manner by persons qualified to do so, using procedures gen-
erally accepted in the profession or science to yield accurate and
reliable results.

B. Representing, directly or by implication, that any air cleaning
appliance or equipment will perform under household living condi-
tions, unless respondent possesses and relies upon competent and
reliable scientific tests, experiments, analyses, research or studies
which either relate to those conditions or which have been extrapolat-
ed by generally accepted procedures to those conditions.
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PART IV

It is further ordered, That respondent, its successors and assigns,
and its officers, agents, representatives and employees, directly or
through any corporation, subsidiary, division or other device, in con-
nection with the advertising, offering for sale, sale or distribution of
any air cleaning appliance or equipment, in or affecting commerce, as
“commerce” is defined in the Federal Trade Commission Act, shall
maintain written records:

1. Of all materials relied upon in making any claim or representa-
tion covered by this order;

2. Of all test reports, studies, surveys or demonstrations in its
possession that materially contradict, qualify, or call into question the
basis upon which respondent relied at the time of the initial dissemi-
nation and each continuing or successive dissemination of any claim
or representation covered by this order.

Such records shall be retained by respondent for a period of three
years from the date respondent’s advertisements, sales materials,
promotional materials or post purchase materials making such claim
or representation were last disseminated. Such records shall be made
available to the Commission staff for inspection upon reasonable no-
tice.

PART V

It is further ordered, That respondent shall forthwith distribute a
copy of this order to each of its operating divisions and to each of its
officers, agents, representatives or employees engaged in the prepara-
tion and placement of advertisements or other sales materials.

PART VI

It is further ordered, That respondent shall notify the Commission
at least thirty (30) days prior to the effective date of any proposed
change in the corporate respondent such as dissolution, assignment
or sale, resulting in the emergence of a successor corporation, the
creation or dissolution of subsidiaries, or any other change in the
corporation which may affect compliance obligations arising out of
this order.

PART VII

It is further ordered, That respondent shall, within sixty (60) days
after this order becomes final, file with the Commission a report in
writing, setting forth in detail the manner and form in which it has
complied with the order.
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IN THE MATTER OF
HAWAII DENTAL SERVICE CORPORATION

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF SEC. 5 OF
THE FEDERAL TRADE COMMISSION ACT

Docket C-3158. Complaint, Juiy 26, 1985—Decision, July 26, 1985

This consent order requires the Hawaii Dental Service Corporation (“HDS”), an orga-
nization engaged in the administration and operation of pre-paid dental care pro-
grams whose dentist members provide dental care service for a fee, among other
things, to cease basing its decision to send dentists to the counties of Maui, Kauai,
and Hawaii, on the approval or consent of member dentists who reside in those
counties. The order bars the organization from denying membership to any dentist
licensed to practice in Hawaii, based in whole or in part on the approval of other
dentists in the geographic location of the dentist’s proposed practice, and from
inducing, encouraging, or assisting any dentist or other nongovernmental orga-
nization to take any of the prohibited actions. Within thirty days from the effective
date of the order, HDS is required to remove from its constitution and bylaws or
other guidelines, any provision, interpretation or policy statement that is incon-
sistent with the order and publish in its newsletter and another publication, a
notice of such removal.

.Appearances

For the Commission: Erika Woodinski and Ralph E. Stone.

For the respondents: Wesley Ishikawa, Honolulu, Hawaii.
COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act (15
U.S.C. 41 et seq.), and by virtue of the authority vested in it by said
Act, the Federal Trade Commission, having reason to believe that the
named respondent has violated the provisions of Section 5 of the
- Federal Trade Commission Act and that a proceeding by it in respect
thereof would be in the public interest, hereby issues this Complaint,
stating its charges as follows:

ParaGgrarH 1. Respondent Hawaii Dental Service Corporation
(“HDS”) is a dental service corporation formed pursuant to the laws
of the State of Hawaii with its mailing address at 700 Bishop Street,
Suite 700, Honolulu, Hawaii. HDS is engaged in the business of the
administration and operation of prepaid dental care programs.

PAR. 2. Members of HDS are engaged in the business of providing
dental care services for a fee. Except to the extent that competition
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has been restrained as herein alleged, members of HDS have been and
are now in competition among themselves and with other dentists.
Members of HDS elect the board of directors of HDS.

Par. 3. HDS engages in substantial activities which further its
members’ pecuniary interests. By virtue of its purposes and activities,
HDS is a corporation within the meaning of Section 4 of the Federal
Trade Commission Act, 15 U.S.C. 44.

Pag. 4. In the conduct of their business, members of HDS receive
and treat patients from other states, receive substantial sums of
money for rendering dental services, which monies flow across state
lines, and use supplies which are shipped in interstate commerce. The
acts or practices described below are in interstate commerce, or affect
the interstate activities of HDS’s members, third-party payers, other
third parties, and some patients of HDS’s members, and are in or
affect commerce within the meaning of Section 5(a)(1) of the Federal
Trade Commission Act, 15 U.S.C. 45(a)(1). '

Par. 5. One factor that consumers consider in deciding whether to
purchase a prepaid dental service plan is whether the plan has an
adequate supply of participating dentists. In the absence of the re-
straints on competition alleged in this complaint, HDS would be able
to make its plan more attractive to consumers by seeking to recruit
dentists and send them to be participating dentists in the counties of
Maui, Kauai, and Hawaii. Such activities by HDS could increase com-
petition among dentists and increase access to dental care in those
counties.

Par. 6. HDS has acted as a combination of at least some of its
members or has agreed with at least some of its members to limit,
foreclose, frustrate, or eliminate competition among dentists in the
State of Hawaii by agreeing to restrictions on its ability to freely
recruit and send dentists to the counties of Maui, Kauai, and Hawaii.

PaRr. 7. HDS has acted in furtherance of this combination or agree-
ment by enacting restrictions in its bylaws that prohibit HDS from
recruiting and sending dentists to the counties of Maui, Kauai, or
Hawaii without the approval of the majority of its members who
reside in the affected county, thereby according HDS’s members in
these counties the power to exclude competition.

Par. 8. Through the combination or agreement and the acts de-
scribed above, certain individual members or potential members of
HDS are likely to have been or are likely to be deterred from estab-
lishing practices in the counties of Maui, Kauai, and Hawaii, to the
effect that:

A. Competition among dentists for patients may have been and may
be limited, foreclosed, frustrated or eliminated; and
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B. Consumers may have been and may be deprived of the benefits
of competition among dentists.

Par. 9. The combination or agreement and the acts described above
~ constitute unfair methods of competition and unfair acts or practices
which violate Section 5 of the Federal Trade Commission Act, 15
- U.S.C. 45. Such combination or agreement is continuing and will
continue absent the entry against HDS of appropriate relief.

DEecisioN AND ORDER

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the San Francisco Regional Office
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondent with
violation of the Federal Trade Commission Act; and

The respondent and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the respondent of all the jurisdictional facts set forth in the aforesaid
draft of complaint, a statement that the signing of said agreement is
for settlement purposes only and does not constitute an admission by
respondent that the law has been violated as alleged in such com-
plaint, and waivers and other provisions as required by the Commis-
sion’s Rules; and

The Commission having thereafter considered the matter and hav-
ing determined that it had reason to believe that the respondent has
violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional find-
ings and enters the following order:

1. Respondent Hawaii Dental Service Corporation is a corporation,
existing and doing business under and by virtue of the laws of the
State of Hawaii with its office and principal place of business located
at 700 Bishop Street, Suite 700, Honolulu, Hawaii.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.
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ORDER

L

For purposes of this order, the following definitions shall apply:

A. HDS means respondent Hawaii Dental Service Corporation, its
Board of Directors, officers, committees, representatives, agents, em-
ployees, successors, and assigns; and

B. Member dentist means a dentist with whom HDS has a contractu-
al agreement to render dental care to beneficiaries of HDS dental care
plans.

IL.

It is ordered, That HDS, directly or indirectly, or through any corpo-
ration or other device, in connection with the administration and
operation of prepaid dental care programs in or affecting commerce,
as commerce is defined in the Federal Trade Commission Act, forth-
with cease and desist from:

A. Basing the decision to send dentists, dentist groups, or dentist
panels to the counties of Maui, Kauai, and Hawaii, in whole or in part,
on the approval or consent of other member dentists who reside in
those counties;

B. Denying membership in HDS to a dentist licensed to practice in
the State of Hawaii based in whole or in part on the approval or
consent of other member dentists to the geographic location of the
dentist’s proposed practice; and

C. Inducing, urging, encouraging, or assisting any dentist, group of
dentists, or any other non-governmental organization to take any of
the actions prohibited by Part II of this order.

III.

It is further ordered, That HDS shall:

A. Within thirty (30) days after this order becomes final, remove
from its constitution and bylaws, and from any other existing policy
statements or guidelines of HDS, any provision, interpretation or
policy statement which is inconsistent with Part II of this order, and
within sixty (60) days after this order becomes final, publish in the
Hawaii Dental Service Newsletter and one other publication generally
circulated to dentists practicing in the State of Hawaii, a notice of the
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removal of such provision, interpretation, policy statement or guide-
line; :

B. Within thirty (30) days after this order becomes final, distribute
a copy of this order to each of HDS’s supervisory personnel having
procedural or policy responsibilities with respect to the subject matter
of this order, and secure a signed statement acknowledging receipt of
said order;

C. Within ninety (90) days after this order becomes final, file a
written report with the Federal Trade Commission setting forth in
detail the manner and form in which it has complied with this order;

D. For a period of five (5) years after this order becomes final,
maintain and make available to the Commission staff, for inspection
and copying upon reasonable notice, records adequate to describe in
detail any action taken in connection with the activities covered by
this order; and ‘

E. Within one (1) year after this order becomes final, and annually
thereafter for a period of four (4) years, file, if requested by Commis-
sion staff, a written report with the Federal Trade Commission setting
forth in detail any action taken in connection with the activities
covered by this order.

Iv.

It is further ordered, That HDS shall notify the Commission at least
thirty (30) days prior to any proposed change in HDS, such as dissolu-
tion, assignment, or sale resulting in the emergence of a successor
corporation or association, or any other change in HDS which may
affect compliance obligations arising out of this order.
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IN THE MATTER OF

DECORATING PRODUCTS ASSOCIATION OF
CENTRAL FLORIDA

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF SEC. 5 OF
THE FEDERAL TRADE COMMISSION ACT

Docket C-3159. Complaint, July 26, 1985—Decision, July 26, 1985

This consent order requires Decorating Products Association of Central Florida
(DPACF), an association composed of wallcovering retailers and suppliers, among
other things, to cease, individually or in concert with others, engaging in conduct
having the purpose or effect of fixing prices, terms or conditions of sale of wallcov-
erings; coercing sellers of wallcoverings to adopt or abandon any practice or policy
concerning pricing, conditions of sale, distribution method, or choice of customers.
DPACEF is also barred from suggesting or recommending to its members that they
refuse to deal or otherwise attempt to affect a supplier’s pricing or distribution
methods; and from assisting any affiliated organization or its members in engaging
in the prohibited conduct. The organization is further required to mail a copy of
the order to each of its members and to publish it in its newsletter in a timely
fashion. Finally, the order obligates DPACF to require its members to agree in
writing to be bound by the terms of the order as a condition of membership; and
to terminate for a period of one year any member believed to have engaged in the
prohibited practices after the effective date of the order.

Appearances

For the Commission: Kevin T. Cronin and Joseph Eckhaus.

For the respondents: J. Thomas Cardwell, Akerman, Senterfitt &
Eidson, Orlando, Fla.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
as amended, 15 U.S.C. 41 et seq., and by virtue of the authority vested
in it by said Act, the Federal Trade Commission, having reason to
believe that the respondent named in the above caption has violated
the provisions of said Act and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest,
hereby issues this complaint stating its charges as follows:

ParacraPrH 1. For purposes of this complaint, the following defini-
tions shall apply:
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and commercial walls, such as simple wallpapers, vinyls, fabrics and
foils.

B. Supplier means a manufacturer or a distributor of wallcoverings
or an entity engaged in the sale of wallcoverings to others for resale
to consumers.

Par. 2. Respondent Decorating Products Association of Central
Florida (“DPACF”) is an unincorporated association, organized in or

“about May, 1980, with its mailing address at Post Office Box 183,
Orlando, Florida. DPACF is a local affiliate of the National Decorat-
ing Products Association (“NDPA”). Membership in DPACF consti-
tutes membership in NDPA. NDPA and DPACF are composed of full
voting members, which are retail businesses engaged in the promo-
tion and sale of wallcoverings, and non-voting associate members,
which are suppliers of wallcoverings. '

Par. 3. DPACF was organized, inter alia, to facilitate the exchange
of information among its members concerning methods for conduct-
ing business in the sale and distribution of wallcoverings. Its affairs
are discussed and policy determined at monthly meetings presided
over by DPACF’s president.

Pagr. 4. Full voting members of respondent are engaged in the oper-
ation of retail decorating products stores where wallcoverings are’
sold. Annual retail sales of wallcoverings in the United States are
approximately $1.5 billion. Except to the extent that competition has
been restrained as herein alleged, full voting members of respondent
have been and are now in competition among themselves and with
other retail sellers of wallcoverings.

Pagr. 5. Respondent engages in substantial activities which further
the pecuniary interests of its members. By virtue of its purposes and
its activities, respondents are corporations within the meaning of
Section 4 of the Federal Trade Commission Act, as amended, 15 U.S.C.
44. ‘

Pagr. 6. Respondent, and its members, engage in acts and practices,
including the acts and practices described below, which are in or
affect commerce within the meaning of the Federal Trade Commis-
sion Act, as amended. '

COUNT I

Par. 7. Respondent DPACF has acted as a combination of, or has
conspired with, at least some of its members to restrain competition
by refusing to deal with a supplier that was planning to open a chain
of retail wallcovering stores.

Par. 8. Respondent DPACF and at least some of its members have
engaged in various acts or practices in furtherance of this combina-
tion or conspiracy, including, among other things:
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A. Removing, or urging and encouraging members and others to
remove, certain wallcovering sample books from their store shelves;

B. Discontinuing, or urging and encouraging members and others
to discontinue, promotion of the products of certain suppliers;

C. Not placing, or urging and encouraging members and others not
to place, customer orders for wallcoverings through certain suppliers.

Par. 9. The combination or conspiracy and the acts and practices
alleged in Paragraphs Seven and Eight have had, or have the tenden-
cy or capacity to have, the following effects, among others:

A. Restraining competition in connection with the sale and distri-
bution of wallcoverings; - ,

B. Restraining the ability of suppliers to distribute wallcoverings in
a manner that would place suppliers in competition with respondents’
members and other retail sellers of wallcoverings;

C. Depriving consumers of the benefits of additional price, quality
and service competition in connection with the purchase and sale of
wallcoverings.

Par. 10. The combination or conspiracy and the acts and practices
alleged in Paragraphs Seven and Eight constitute unfair methods of
competition or unfair or deceptive acts and practices by respondent
in violation of Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. 45.

COUNT 11

Par. 11. Respondent DPACF and others have combined or con-
spired between and among themselves, and with at least some of their
members to restrain competition by attempting to fix or restrain the
prices paid to wallcovering suppliers by retailers, and by refusing or
threatening to refuse to deal with suppliers that imposed charges for
cutting single rolls of wallcovering.

Par. 12. Respondent DPACF and at least some of their members
and others have engaged in various acts or practices in furtherance
of these combinations or conspiracies, including, one or more of the
following:

A. Threatening, and urging members to threaten, to refuse to deal
with suppliers that imposed cutting charges;

B. Refusing to pay, or urging members to refuse to pay, cutting
charges imposed by suppliers;

C. Publishing and circulating to suppliers, and others, statements
implying that members would refuse to deal with suppliers imposing
cutting charges, or urging members to refuse to pay cutting charges
imposed by suppliers.
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alleged in Paragraphs Eleven and Twelve have had, or have the tend-
ency or capacity to have, the following effects, among others:

A. Fixing, maintaining, or stablizing prices of wallcoverings;

B. Restraining competition in connection with the sale and distribu-
tion of wallcoverings;

C. Depriving consumers of the benefits of additional price, quality
and service competition in connection with the purchase and sale of
wallcoverings.

PaRr. 14. The combination or conspiracy and the acts and practices
alleged in Paragraphs Eleven and Twelve constitute unfair methods
of competition or unfair or deceptive acts and practices by respondent
in violation of Section 5 of the Federal Trade Commission Act, as
amended.

COUNT IiI

PAR. 15. Respondent DPACF has acted as a combination of, or has
conspired with, at least some of its members to restrain competition
by refusing or threatening to refuse to deal with suppliers engaged in
the direct sale of wallcoverings to building contractors.

PAr. 16. Respondent DPACF and at least some of its members have
engaged in various acts or practices in furtherance of this combina-
tion or conspiracy, including, among other things:

A. Publishing statements urging members to refuse to deal with
suppliers that sell directly to building contractors;

B. Identifying in published statements a supplier involved in the
direct sale of wallcoverings to building contractors and urging mem-
bers to refuse to deal with such suppliers;

C. Threatening and attempting to coerce suppliers into discontinu-
ing their direct sales to building contractors.

Par. 17. The combination or conspiracy and the acts and practices
alleged in Paragraphs Fifteen and Sixteen have had, or have the
tendency or capacity to have, the following effects, among others:

A. Restraining competition in connection with the sale and distri-
bution of wallcoverings;

B. Depriving consumers of the benefits of additional price, quality
and service competition in connection with the purchase and sale of
wallcoverings. '

Par. 18. The combination or conspiracy and the acts and practices
alleged in Paragraphs Fifteen and Sixteen constitute unfair methods
of competition or unfair or deceptive acts and practices by respondent
in violation of Section 5 of the Federal Trade Commission Act, as
amended. These combinations or conspiracies, as well as those alleged
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in Counts I and II, are continuing and will continue in the absence of
appropriate relief.

DEecisioN AND ORDER

The Federal Trade Commission, having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Competition
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondent with
~ violation of the Federal Trade Commission Act; and

The respondent, its attorney, and counsel for the Commission hav-
ing thereafter executed an agreement containing a consent order, an
admission by the respondent of all the jurisdictional facts set forth in
the aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondents that the law has been violated as alleged in
such complaint, and waivers and other provisions as required by the
Commission’s Rules; and

The Commission having thereafter considered the matter and hav-
ing determined that it had reason to believe that the respondents
have violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional find-
ings and enters the following order:

1. Respondent is an unincorporated association with its mailing
address at P.O. Box 183, Orlando, Florida.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.

ORDER

L.

It is ordered, That for purposes of this order the following defini-
tions shall apply:

A. DPACF means the Decorating Products Association of Central



DECORATING PRODUCTS ASSOC. OF CENTRAL FLORIDA 30
30 Decision and Order

P.O. Box 183, Orlando, Florida), its members, officers, directors, com-
mittees, representatives, agents, employees, successors and assigns.

B. Wallcoverings mean flexible materials used to cover residential
and commercial walls, such as simple wallpapers, vinyls, fabrics and
foils. '

IL

It is further ordered, That DPACEF, individually or in concert with
any other person, directly or indirectly, or through any corporate or
other device, shall cease and desist from:

A. Conduct having the purpose or effect of:

1. fixing, maintaining, or stabilizing prices, terms or conditions of
sale of wallcoverings;

2. coercing any seller of wallcoverings to adopt, abandon, or refrain
from adopting or abandoning any practice or policy concerning prices,
terms or conditions of sale, or distribution methods or choice of cus-
tomers.

B. Expressly or impliedly advocating, suggesting, advising, or
recommending that any of DPACF’s members refuse to deal with any
seller of wallcoverings on account of; or that any of DPACF’s members
engage in any other act to affect, or to attempt to affect, the prices,
terms or conditions of sale, or distribution methods or choice of cus-
tomers of any seller of wallcoverings.

C. Publishing or circulating the results of any survey of, or other-
wise identifying, prices, terms or conditions of sale, distribution meth-
ods, or choice of customers of any seller of wallcoverings in order to
coerce, compel or induce any seller of wallcoverings to adopt or aban-
don or to refrain from adopting or abandoning any practice or policy
concerning prices, terms or conditions of sale, or distribution methods
or choice of customers.

D. Aiding or assisting any affiliates of the National Decorating
Products Association (“NDPA”) or NDPA members in engaging in
any of the acts prohibited by this Part II.

III.

It is further ordered, That this order shall not be construed to
prevent DPACF from providing information or its members’ views to
other sellers of wallcoverings, provided, however, that the informa-
tion or views are not presented in a manner constituting an actual or
threatened refusal to deal.
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It is further ordered, That DPACF shall:

A. Within 30 days following service of this order, mail a copy of this
order to each of its members.

B. Within 60 days following service of this order, publish this order
in an issue of DPACF’s newsletter in the same type size normally used
for articles in the DPACF’s newsletter.

C. As a condition of continued membership in DPACF, require
within 90 days following service of this order, or as a condition of
initial membership in DPACF, require within 90 days of such mem-
bership, that any members agree in writing to be bound by the provi-
sions of Part II of this order. '

D. Terminate for a period of one year its affiliation with any DPACF
member within one hundred and twenty (120) days after learning or
having reason to believe that said member has engaged, after the date
this order becomes final, in any act or practice that, if engaged in by
DPACF would be prohibited by Part II of this order.

V.

It is further ordered, That DPACF shall:

A. Within sixty (60) days following service of this order, file a writ-
ten report with the Commission, setting forth in detail the manner
and form in which it has complied with this order. Thereafter, addi-
tional reports shall be filed at such other times as the Commission
may, by written notice to DPACF, require.

B. For a period of three (3) years following service of this order,
maintain in its files a copy of all correspondence received from, or sent
to, sellers of wallcoverings, associations of sellers of wallcoverings, or
other DPACF members, and make such copies available for inspection
by representatives of the Federal Trade Commission upon written
request.

C. Notify the Commission at least thirty (30) days prior to any
proposed change in DPACF’s organization or operations, such as dis-
solution, assignment, or sale resulting in the emergence of a successor
corporation or association, or any other change that may affect com-

- pliance obligations arising out of this order.
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IN THE MATTER OF
SALOMON/NORTH AMERICA, INC.

MODIFYING ORDER IN REGARD TO ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSION ACT

Docket C-2859. Consent Order, Jan. 6, '1977—Modifying Order, July 30, 1985

This order modifies the 1977 consent order (89 F.T.C. 24) issued against respondent by
deleting provisions in the original order that prohibited the company from barring
transshipment (sales between retailers) or limiting the retail locations from which
dealers may sell its products. The modifying order is the result of respondent’s

- request to the Commission for modification of the terms of the original order.

ORDER REOPENING AND MODIFYING ORDER
ISSUED ON JANUARY 6, 1977

On March 25, 1985, respondent Salomon/North America, Inc.
(“Salomon”) filed its “Request of Salomon/North America, Inc. for
‘Modification of Consent Order” (“Request”), pursuant to Section 5(b)
of the Federal Trade Commission Act, 15 U.S.C. 45(b), and Section
2.51 of the Commission’s Rules of Practice. The Request asked the
Commission to reopen the proceeding in Docket No. C-2859 and to
modify the order issued by the Commission in this case on January
6, 1977, by deleting the provisions that restrict Salomon’s ability to
limit the transshipping of its products and that prohibit Salomon
from limiting the retail locations from which dealers may sell its
products. Salomon also requests deletion of Paragraph II of the order
which creates a limited exception to the order’s provision that re-
stricts Salomon’s ability to limit the transshipment of its products.
Salomon’s Request was on the public record for thirty days and no
~ comments were received.

After reviewing Salomon’s request and other available informa-
tion, the Commission has concluded that the public interest warrants
reopening and modification of the order in the manner requested by
Salomon. The transshipment and location restriction provisions of
the order (subparagraphs I.B and 1.C) were adopted principally as
“fencing-in” restraints ancillary to the order’s ban on resale price
maintenance (“RPM”). Salomon has shown that it does not fix the
prices at which its authorized dealers resell Salomon ski products,
that Salomon ski product prices vary from dealer to dealer, and that
the transshipment and location restriction provisions therefore have
served their purpose to encourage the emergence of intrabrand price
competition in Salomon products. To the extent that subparagraphs
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I.B and 1.C were intended as a remedy for the alleged anticompetitive
effects of transshipment and location restrictions independent of
RPM, the Supreme Court’s ruling in Continental T.V. Inc. v. GTE
Sylvania, Inc., 433 U.S. 26 (1977), constitutes a change in law that
justifies reexamination of the provisions. Such a reexamination,
based on the record presented by Salomon and other information,
demonstrates that transshipment and location restraints by Salomon
would pose no threat to interbrand competition.

Salomon’s inability to ban transshipping and sales from unauthor-
ized locations would likely cause Salomon significant competitive in-
jury by, among other things, lessening the efficiency of Salomon’s
distribution system, discouraging dealers from remaining with Salo-
mon, exposing Salomon’s customers to increased risk of injury and,
consequently, exposing Salomon to personal injury claims.

The transshipment and location restriction provisions in question
appear to have served their remedial purpose. There is no indication
that Salomon has engaged in RPM (or has breached the order’s trans-
shipping and location restriction provisions) from January 6, 1977, to
date, and nothing in the record suggests that there is a need to contin-
ue the order’s transshipment and location restriction provisions to
ensure that RPM is not reinstituted by Salomon.

Accordingly, it is ordered that this matter be, and it hereby is,
reopened and that subparagraphs 1.B, I.C and Paragraph II of the
order be, and they hereby are, deleted.
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IN THE MATTER OF
SOUTHWEST SUNSITES, INC,, ET AL.

CONSENT ORDER IN REGARD TO ALLEGED VIOLATION OF SEC. 5 OF THE
FEDERAL TRADE COMMISSION ACT

Docket 9134. Complaint,* April 29, 1980—Decision, Aug. 9, 1985

This consent order requires Porter Realty, Inc. and Irvin Porter, among other things,
to cease, in connection with the advertising or sale of land or the inducement of
payments for land, representing that the purchase of any land is a sound financial
investment; involves little monetary risk; is a way to achieve financial security;
and will result in economic benefit to the purchaser stemming from an increase
in the value of the land as a result of mineral rights, exploration, profitable resale
or as a hedge against inflation. Respondents are prohibited from representing that
any land is currently usable as a homesite, farm or ranch, unless that land is
immediately usable for the cited purpose without any substantial improvement or
development by the purchasers; and from misrepresenting in any manner the cost
of obtaining or availability of electric power, telephone service, potable water,
sewage disposal, or any utility; and any interest in land by respondents or others.
Respondents are further required to prepare a “Fact Sheet” containing specified
information and to distribute a copy to all purchasers in a prescribed manner.
Advertisements, promotional material and sales presentations must include state-
ments warning that investment is risky and that prospective buyers should consult
a qualified professional before purchasing; and that substantial expenditures may
be necessary to make lots suitable for use. Contracts must contain a seven-day
right-to-cancel provision and a disclosure that refunds will be made within 30 days
after the seller receives a cancellation notice. Additionally, respondents are re-
quired to provide consumers with cancellation forms; honor all valid cancellation
requests; and make refunds in a timely manner. The order further requires that
sales representatives receive a copy of the order; that respondents institute a
surveillance program designed to reveal those who fail to comply with the provi-
sions of the order and discontinue dealing with any person who engages in any
prohibited act or practice. '

Appearances

For the Commission: Gary D. Kennedy.

For the respondents: Aninslee R. Ferdie, Ferdie & Gouz, Coral Ga-
bles, Fla.

DEcistoN AND ORDER

The Commission having heretofore issued its complaint charging
the respondents named in the caption hereof with violation of Section
5 of the Federal Trade Commission Act, as amended, and the respond-

* Complaint previously published at 105 F.T.C. 7 (1985).
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ents having been served with a copy of that complaint, together with
a notice of contemplated relief, and

The respondents, their attorney, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by Porter Realty, Inc. and Irvin Porter of all the jurisdic-
tional facts set forth in the complaint, a statement that the signing
of said agreement is for settlement purposes only and does not consti-
tute an admission by respondents that the law has been violated as
alleged in such complaint, and waivers and other provisions as re-
quired by the Commission’s Rules; and

The Secretary of the Commission having thereafter withdrawn this
matter from adjudication in accordance with Section 3.25(c) of its
Rules; and

The Commission having considered the matter and having there-
upon accepted the executed consent agreement and placed such
agreement on the public record for a period of sixty (60) days, now in
further conformity with the procedure prescribed in Section 3.25(f) of
its Rules, the Commission hereby makes the following jurisdictional
findings and enters the following order:

(1) Respondent Porter Realty, Inc. is a corporation organized, exist-
ing and doing business under and by virtue of the laws of the State
of Florida, with its office and principal place of business located at 717
Ponce de Leon Boulevard, in the city of Coral Gables, State of Florida.

(2) Respondent Irvin Porter is an officer or former officer of re-
spondent, Porter Realty, Inc. During all relevant times, respondent
Porter has formulated, directed, and controlled the policies, acts, and
practices of said corporation, and his address is the same as that of
said corporation.

(3) The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.

ORDER

As used in this order, the following definitions shall apply:

(A) Respondents means respondent Porter Realty, Inc., its succes-
sors and assigns, and its officers, directors, representatives and em-
ployees, or respondent Irvin Porter, or both, and any corporation,
subsidiary, division, agent, or other device through which either cor-
porate or individual respondent acts.

(B) Seller means one who owns and, directly or indirectly, sells,
offers to sell, or advertises for sale any land.
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seller in selling, offering to sell, or advertising for sale any land, but
shall not include an attorney at law whose representation of another
person consists solely of rendering legal services.

(D) Land, property, or lot means any real property unimproved by
a commercial or residential building sold, offered for sale, or adver-
tised for sale by respondents, but shall not include any real property
sold or offered for sale to a purchaser pursuant to a single contract
for a sum in excess of $50,000.

(E) Purchaser or buyer means any individual who is a potential or
actual vendee of the land offered for sale or sold by respondents.

(F) Commission means the Federal Trade Commission and/or its
duly authorized representatives and employees.

(G) Homesite means any lot in which (1) potable water is available
at a reasonable cost, (2) the lot is suitable for a septic tank or there
is reasonable assurance that the lot can be served by a central sewage
system, (3) the lot is legally accessible, and (4) the lot is free from
periodic flooding.

I

It is ordered, That respondent Porter Realty, Inc., a corporation, its
successors and assigns, and its officers, representatives, and em-
ployees, and Irvin Porter, individually and as an officer or former
officer of said corporation, directly or through any corporation, sub-
sidiary, division, agent, or other device, in connection with the adver-
tising, marketing, offering for sale, sale, or inducement of payments
for land, in or affecting commerce, as commerce is defined in the
Federal Trade Commission Act, as amended, shall forthwith cease
and desist from: ’

A. Representing, directly or by implication, through the use of any
means, that: ‘

1. The purchase of any land has been, is, or will be a good, profitable,
short-term, safe, or sound financial investment;

2. There has been, is, or will be little or no financial risk involved
in the purchase of any land;

3. The resale of any land is not or will not be difficult, or such land
can be or has been resold within a certain time;

4. The purchase of any land is a way to achieve financial security
or self-sufficiency, to deal with inflation, or to make money;

5. The value of, or demand for, any land has increased, is increasing,
or will increase;

6. Purchasing any interest in land will result in any economic
benefit to the purchaser, including but not limited to a benefit result-
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ing from an increase in the value of the land from its use or develop-
ment for any purpose, or as a result of mineral rights, exploration, or
extraction; the land’s profitable resale; the provision of a hedge
against inflation; or the receipt of income or reduction of expenses
from growing any crop, raising any animal, or any other source;

7. Any land is suitable for use as a homesite, farm, or ranch, for
personal or commercial purposes;

unless such representation is not misleading and unless, at the time
such representation is made, respondents possess and rely upon
competent and reliable evidence which substantiates the representa-
tion, including, at a minimum, (a) data sufficient to demonstrate that
the typical owner of such land is likely to achieve the results repre-
sented, and (b) where the representation predicts or projects future
occurrences, evidence that would generally be accepted by the com-
munity of experts qualified to make such representations as providing
a reasonable basis for the projection.

B. Failing to maintain evidence in support of and upon which re-
spondents rely in making any representation about the value, suita-
bility, or use of land, including evidence substantiating = the
representations described in Paragraph I.A., such evidence to be re-
tained for three years from the date of respondents’ last use of such
representation and to be furnished to the Commission upon request.

C. Representing, directly or by implication, through the use of any
means, that any land is currently usable as a homesite, farm, or
ranch, unless such land is immediately usable for such purpose with-
out any substantial improvement or development by the purchaser.

D. Misrepresenting in any manner:

1. The cost of obtaining or availability of electric power, telephone
service, potable water, sewage disposal, or any utility;

2. The past, present, planned, proposed, or potential purchase, use,
or development of any interest in land by respondents or any other
party;

3. The extent, location, value, nature, or significance of any actual
or potential mineral right or resource or any activity related thereto.

II

It is further ordered, That respondents, in connection with the ad-
vertising, marketing, offering for sale, or sale of land in or affecting
commerce, as commerce is defined in the Federal Trade Commission
Act, as amended, shall:
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tion as is set forth or referred to in Attachment A to this order
(incorporated herein by reference), and distribute to all purchasers a
copy of the Fact Sheet in the following manner:

1. If respondents invite the purchaser by mail to attend a meeting
sponsored by respondents, respondents shall include the Fact Sheet
with the invitation;

2. If respondents arrange to meet with the purchaser in his or her
home or other location, respondents shall mail the Fact Sheet to the
purchaser, allowing sufficient time for the Fact Sheet to arrive at
least two days prior to the meeting;

3. If the initial contact with the purchaser is in person (for example,
at a booth located in a public place), respondents shall, after identify-
ing briefly the purpose of the contact, give the Fact Sheet to the
purchaser, request that he or she read it, and provide ample uninter-
rupted time for it to be read completely before continuing with any
sales presentation;

4. If the initial contact is by telephone or the sale is to be completed
entirely through the mail, the Fact Sheet shall accompany the initial
mailing to the purchaser.

B. Refrain from misrepresenting any information in the Fact Sheet.

C. Refrain from making any representation, directly or by implica-
tion, through the use of any means, about:

1. The present, planned, proposed, or potential development, im-
provement, or facilities of the land or of the subdivision or project in
which the land is located where such representation differs in any
material respect from the information contained in the Fact Sheet or
the Property Report required by the Interstate Land Sales Full Disclo-
sure Act and related regulations, 15 U.S.C. 1701 to 1720 (1982); 24
C.F.R.1700.1 et seq. (1983);

2. The respondents’ or purchasers’ rights or obligations where such
representation differs in any material respect from the parties’ rights
or obligations as stated in the contract, the Fact Sheet, or the Proper-
ty Report required by the Interstate Land Sales Full Disclosure Act
and related regulations.

D. Where respondents are sellers, honor any purchaser’s request to
rescind the contract and recover all payments thereunder at the pur-
chaser’s option, if respondents fail to distribute a copy of the Fact
Sheet to such purchaser as required by Paragraph IL.A., provided that
the purchaser makes such request within thirty days after receiving
a copy of the Fact Sheet.
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It is further ordered, That where respondents are sellers, in connec-
tion with the advertising, marketing, offering for sale, or sale of land
in or affecting commerce as commerce is defined in the Federal Trade
Commission Act, as amended, they shall:

A. Disclose clearly and prominently in every written promotional
material, magazine or newspaper advertisement greater than one-
quarter page, and oral sales presentation the following statements:

1. THE FUTURE VALUE OF LAND IS UNCERTAIN. THESE
LOTS ARE NOT BEING SOLD AS A FINANCIAL INVESTMENT.
YOU SHOULD NOT COUNT ON YOUR LOT RISING IN VALUE
OR YOUR BEING ABLE TO RESELL IT. DISCUSS ANY POSSIBLE
PURCHASE WITH A QUALIFIED PROFESSIONAL.

2. THESE LOTS MAY BE SUITABLE FOR USE ONLY WITH
SUBSTANTIAL EXPENDITURES FOR THE EXTENSION OF
UTILITIES, WATER, AND OTHER NECESSITIES. THESE EX-
PENDITURES VARY DEPENDING ON THE LOCATION OF THE
LOT AND COULD BE SO GREAT AS TO MAKE USE OF THE
LAND IMPRACTICAL.

B. Disclose clearly and prominently in every radio advertisement,
television advertisement, and magazine or newspaper advertisement
of one-quarter page or less the following statement:

REMEMBER—BUYING LAND MAY BE RISKY. CONSULT A
QUALIFIED PROFESSIONAL BEFORE BUYING.

C. Include clearly and prominently, immediately preceding the
space provided for the purchaser’s signature in each contract for the
sale of land, the following statement in 12-point boldface type:

SEVEN DAY RIGHT TO CANCEL

YOU HAVE THE RIGHT TO CANCEL YOUR CONTRACT, WITH-
OUT ANY PENALTY OR OBLIGATION, AT ANY TIME UNTIL
MIDNIGHT OF THE SEVENTH DAY AFTER YOU SIGN THIS
CONTRACT. SEE THE ATTACHED “RIGHT OF CANCELLATION”
FOR AN EXPLANATION OF THIS RIGHT.

IF YOU CHOOSE TO CANCEL WITHIN THIS TIME, ANY PAY-
MENT YOU MADE UNDER THIS CONTRACT WILL BE REFUND-
ED AND ANY DOCUMENT YOU SIGNED WILL BE CANCELLED
AND RETURNED WITHIN THIRTY DAYS AFTER THE SELLER
RECEIVES YOUR CANCELLATION NOTICE.
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TO RECONSIDER YOU DECISION AND CANCEL THIS CON-
TRACT WITH FULL REFUND, WE RECOMMEND THAT,
BEFORE SIGNING, YOU CONSIDER YOUR NEEDS CAREFULLY
AND HAVE THIS CONTRACT AND THE ATTACHED NOTICE TO
BUYERS REVIEWED BY A QUALIFIED PROFESSIONAL.

D. Furnish each purchaser, at or before the time the purchaser
signs a contract for the sale of land, with two copies of a form, contain-
ing only such information as is set forth or referred to in Attachment
B to this order (incorporated herein by reference), captioned in 12-
point boldface type, “RIGHT OF CANCELLATION,” and with all
other writing in 10-point boldface type.

Provided, however, That if respondents fail to distribute the
“RIGHT OF CANCELLATION” forms as required by this paragraph,
the period during which the purchaser may cancel the contract shall
be extended until seven days after the purchaser receives said
“RIGHT OF CANCELLATION.”

Provided further, That during the seven-day cancellation period
after a purchaser’s signing of a land purchase contract, respondents
shall not initiate any contact or communication, personal, telephonic,
or otherwise, with such purchaser, but if respondents initiate any
such contact, the period during which the purchaser may cancel the
contract shall be extended until thirty days after the date of purchase.

E. Honor any signed and timely exercise of a “RIGHT OF CANCEL-
LATION?” (or its functional equivalent) by the purchaser, and within
thirty business days after the receipt of such notice of cancellation,
(a) refund all payments made under the contract, and (b) cancel and
return any contract or other legal document executed by the purchas-
er.

F. Refrain from misrepresenting, soliciting, or obtaining any pur-
chaser’s assent to or otherwise imposing any condition, waiver, or
limitation upon the right of a purchaser to cancel a transaction or
receive a refund under any provision of this order or by any applicable
statute or regulation.

v

It is further ordered, That respondents shall, within thirty days of
a request by the Commission, Southwest Sunsites, Inc., Green Valley
Acres, Inc., Green Valley Acres, Inc. II, Sydney Gross, or Edwin
Kritzler, furnish to such requester a list of the names and last known
addresses for each purchaser of land in the subdivisions known as
Southwest Sunsites, Green Valley Acres, and Green Valley Acres II
who bought such land through respondents, insofar as this informa-
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tion appears in files or records within respondents’ custody and con-
trol.

Provided further, That whenever it appears that an address sup-
plied by respondents is not a purchaser’s correct present address and
whenever a subsequent request for such purchaser’s present address
is made by the Commission, Southwest Sunsites, Inc., Green Valley
Acres, Inc., Green Valley Acres, Inc. II, Sydney Gross, or Edwin
Kritzler, respondents shall, within ten days of such request, make all
reasonable efforts, including contacting credit bureaus, telephone and
utility companies, county land records, and purchasers’ relatives or
representatives whose addresses are in respondents’ files, to obtain
the correct present address of such purchaser and furnish it to the
requester.

A%

It is further ordered, That respondents shall:

A. Forthwith deliver by certified mail or in person, a copy of this
order to all present and future sales representatives and other em-
ployees, independent brokers, advertising agencies, and others who
sell or promote the sale of land or who otherwise have contact with
the public on behalf of respondents in connection with the sale of land.

B. Provide each person described in Paragraph V.A. with a form,
to be returned to respondents, clearly stating that person’s intention
to conform his or her sales practices to the requirements of this order.

C. Inform each person described in Paragraph V.A. that respond-
ents shall not use the services of any such person, unless such person
agrees to and does file notice with respondents that he or she will
conform his or her practices to the requirements of this order.

D. In the event such person will not agree to so file notice with
respondents and to conform his or her practices to the requirements
of this order, respondents shall not use the services of such person.

E. Inform the persons described in Paragraph V.A. that respond-
ents are obligated by this order to discontinue dealing with those
persons who engage on their own in the acts or practices prohibited
by this order, or who fail to adhere to the affirmative requirements
of this order.

F. Institute a reasonable program of continuing surveillance ade-
quate to reveal whether the practices of each person described in
Paragraph V.A. conform to the requirements of this order, and
promptly investigate and make good faith efforts to resolve any com-
plaints about any such person received by respondents, and maintain
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records of any such complaint, investigation, and disposition of the
complaint for ten years from the date of the complaint, such records
to be furnished to the Commission upon request.

G. Discontinue dealing with any person described in Paragraph
V.A. who more than once engages on his or her own in the acts or
practices prohibited by this order.

H. Forthwith deliver a copy of this order to each of respondents’
subsidiaries.

I. Notify the Commission at least thirty days prior to any proposed
change in the corporate respondent, such as dissolution, assignment,
reorganization, or sale resulting in the emergence of a successor cor-
poration, the creation or dissolution of subsidiaries, or any other
change in the corporation that may affect compliance obligations
arising out of this order.

J. Within sixty days after service upon it of this order and annually
for three years thereafter, file with the Commission a report, in writ-
ing, setting forth in detail the manner and form in which they have
complied with this order. ,

Commissioner Azcuenaga did not participate.

ATTACHMENT A

FACT SHEET FOR BUYERS

FACT SHEET CONCERNING: (insert name of subdivision)
NAMES OF SELLER/AGENT: (insert name of seller and agent)
EFFECTIVE DATE OF NOTICE: (insert date of notice)

IMPORTANT

YOU ARE ADVISED THAT THE FUTURE VALUE OF LAND IS UNCERTAIN.
THESE LOTS ARE NOT BEING SOLD AS A FINANCIAL INVESTMENT. YOU
SHOULD NOT COUNT ON YOUR LOT RISING IN VALUE OR YOUR BEING ABLE
TO RESELL IT. IF YOU OFFER YOUR LOT FOR SALE, YOU MAY FACE THE
COMPETITION OF THE SELLER’S OWN SALES PROGRAM, WHICH MAY IN-
VOLVE AN EXTENSIVE SALES CAMPAIGN. REAL ESTATE BROKERS ALSO
MAY NOT BE INTERESTED IN SELLING YOUR LOT OR LISTING IT FOR SALE.

YOU ARE ALSO ADVISED THAT THESE LOTS MAY BE SUITABLE FOR USE
ONLY WITH SUBSTANTIAL EXPENDITURES FOR THE EXTENSION OF UTILI-
TIES, WATER, AND OTHER NECESSITIES. THESE EXPENDITURES VARY DE-
PENDING ON THE LOCATION OF THE LOT AND COULD BE SO GREAT AS TO
MAKE USE OF THE LAND IMPRACTICAL.

AS OF THE DATE OF THIS FACT SHEET, THE SELLER HAS SOLD

(insert number) LOTS IN ‘(insert name of sub-
division). ___ (insert number) LOTS REMAIN UNSOLD AND AVAILABLE
FOR SALE. '

(In connection with any land for which federal property reports are not provided as
required by the Interstate Land Sales Full Disclosure Act and related regulations, 15
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U.S.C. §§1701 to 1720 (1982), 24 C.F.R. §§1700.1 et seq. (1983), provide the following
information:)

THIS FACT SHEET PROVIDES IMPORTANT INFORMATION ABOUT THE
VALUE OF THESE LOTS AND THE AVAILABILITY AND ESTIMATED COSTS TO
YOU OF UTILITIES, WATER, AND OTHER NECESSITIES.

WATER

(Provide the following information regarding water services:

(a) the method of water service to be used;

(b) if individual wells are to be used: whether the seller is responsible for installing
such wells; whether evidence exists that water can be found under every lot offered for
sale; the estimated depth at which water can be found in the applicable area; the
estimated cost of drilling a well for household purposes and for agricultural purposes
if agricultural use is feasible; and whether and under what conditions a refund or
exchange will be offered in the event a productive well cannot be installed;

(c) if water is to be provided by a central system: who is responsible for constructing
such a system; the estimated amount of any construction costs or any connection or use
fees to be paid by the purchaser, including the estimated cost of installing water mains
to either the most remote lot in the subdivision or the lot the prospective purchaser is
considering purchasing; the estimated service availability date of the water system,;
and, if the seller is responsible for constructing the system, whether a separate account
or fund has been established to finance such construction and the extent of construction
completed as of the date of the Fact Sheet.)

SEWER SERVICE

(Provide the following information about sewer service:

(a) the method of sewage disposal to be used;

(b) if sewage disposal is to be by septic tank or other individual system: whether the
seller is responsible for installing the system; the estimated cost of the system; whether
a permit is required for such a system; and whether and under what conditions a refund
or exchange will be offered if the purchaser is unable to install a septic tank or other
on-site sewage system;

(¢) if sewage disposal is to be by a central treatment and collection system: who is
responsible for constructing such a system; the estimated amount of any construction
costs or any connection or use fees to be paid by the purchaser; the estimated service
availability date of the system; and, if the seller is responsible for constructing the
system, whether a separate account or fund has been established to finance such
construction and the extent of construction completed as of the date of the Fact Sheet.)

ELECTRIC SERVICE

" (Provide the following information about electric service:

(a) whether primary service lines have been extended in front of, or adjacent to, each
lot;

(b) if not, the utility company’s policy and charges for extension of primary lines, and
the estimated cost for extending primary service to either the most remote lot in the .
subdivision or the specific lot the prospective purchaser is considering purchasing.)

TELEPHONE SERVICE

(Provide the following information about telephone service:
(a) whether primary service lines have been extended in front of, or adjacent to, each
lot;
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(b) if not, the utility company’s policy and charges for extension of primary lines, and
the estimated cost for extending primary service to either the most remote lot in the
subdivision or the specific lot the prospective purchaser is considering purchasing.)

IMPORTANT: BEFORE SIGNING ANY DOCUMENT, OBTAIN AND READ

THOROUGHLY THE CONTRACT AND THIS FACT SHEET. IT IS DESIRABLE TO
HAVE A QUALIFIED PROFESSIONAL EVALUATE THE TERMS OR MERITS OF
THIS PURCHASE BEFORE YOU SIGN ANYTHING.
(In connection with any land for which federal property reports are provided as re-
quired by the Interstate Land Sales Full Disclosure Act and related regulations, 15
U.S.C. §§1701 to 1720 (1982), 24 C.F.R. §§1700.1 et seq. (1983), provide the following
information:)

IMPORTANT: BEFORE SIGNING ANY DOCUMENT, OBTAIN AND READ
THOROUGHLY EACH PROPERTY REPORT AND CONTRACT. THE PROPERTY
REPORT CONTAINS ADDITIONAL INFORMATION THAT YOU SHOULD KNOW
AND UNDERSTAND BEFORE YOU SIGN A CONTRACT TO BUY THIS LAND. IT
IS DESIRABLE TO HAVE A QUALIFIED PROFESSIONAL EVALUATE THE
TERMS OR MERITS OF THIS PURCHASE BEFORE YOU SIGN ANYTHING.

ATTACHMENT B

RIGHT OF CANCELLATION

(insert date purchaser signed the contract)

Date of Transaction
(insert lot identification information)

Lot Identification

YOU HAVE THE RIGHT TO CANCEL YOUR CONTRACT, WITHOUT ANY PENAL-
TY OR OBLIGATION, AT ANY TIME UNTIL MIDNIGHT OF THE SEVENTH DAY
AFTER YOU SIGN THE CONTRACT. YOU SHOULD USE THIS TIME TO EXAM-
INE WITH CARE THIS CONTRACT AND THE FACT SHEET OR PROPERTY RE-
PORT. WE ALSO RECOMMEND THAT.YOU HAVE THIS CONTRACT AND OTHER
INFORMATION ABOUT THE PROPERTY REVIEWED BY A QUALIFIED PROFES-
SIONAL.

NO REPRESENTATIVE OF THE SELLER SHOULD CONTACT YOU IN ANY WAY
DURING THIS SEVEN DAY PERIOD. IF, HOWEVER, THE SELLER OR ITS REPRE-
SENTATIVE CONTACTS YOU DURING THIS SEVEN-DAY PERIOD, YOU MAY
. CANCEL THE PURCHASE BY NOTIFYING THE SELLER BY MIDNIGHT OF THE
THIRTIETH DAY AFTER THE DATE OF PURCHASE.

IF YOU CANCEL WITHIN THIS TIME, ANY PAYMENTS YOU MADE UNDER THE
CONTRACT WILL BE REFUNDED AND ANY DOCUMENT YOU SIGNED WILL BE
CANCELLED AND RETURNED WITHIN THIRTY DAYS AFTER THE SELLER RE-
'CEIVES YOUR CANCELLATION NOTICE.

TO CANCEL THE TRANSACTION, MAIL OR DELIVER A SIGNED COPY OF THIS
CANCELLATION NOTICE, OR ANY OTHER WRITTEN NOTICE OR TELEGRAM
STATING YOU ARE EXERCISING YOUR RIGHT TO CANCEL, TO (insert name of
seller), AT (insert address of seller’s place of business) POSTMARKED (if mailed) OR
FILED FOR TRANSMISSION (if telegraphed) NOT LATER THAN MIDNIGHT OF
(insert date not earlier than the seventh day following the date the purchaser signed
the contract).
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1(WE) HEREBY CANCEL THIS TRANSACTION. (EACH BUYER MUST SIGN THIS
NOTICE.)

~ (Date)

(Buyer’s signature) (Buyer’s signature)
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IN THE MATTER OF
WEIN PRODUCTS, INC,, ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF SEC. 5 OF
THE FEDERAL TRADE COMMISSION ACT

Docket C-3160, Complaint, Aug. 13, 1985—Decision, Aug. 13, 1985

This consent order requires four California firms and two individuals engaged in the
advertising, sale and distribution of “DECIMATE”, an ultrasonic pest control
product, among other things, to cease representing that DECIMATE or any other
ultrasonic pest control product will eliminate cockroaches, rats, mice, or other such
pests from a home or place of business; will eliminate them within a specified
period of time; will protect a home or place of business from rodent and insect
infestations or cause any area to be free of such pests; and will serve as an effective
alternative to the use of conventional pest control products. The firms are also
barred from making any performance or effectiveness claims for ultrasonic pest
control devices unless they possess and rely upon proper substantiating evidence
when making those claims.

Appearances

For the Commission: Harrison J. Sheppard.

For the respondents: Joseph W. Price, Price, Gess & Ubell, Newport
Beach, Calif.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Wein Products, Inc.,
a corporation, El Mar Trading Corporation, a corporation, El Mar
Corporation, a corporation; Stanley Weinberg, individually and as an
officer and director of Wein Products, Ine.; and Allen Schor, individu-
ally and as an officer and director of E1 Mar Trading Corporation and
El Mar Corporation, all of which corporate and individual respond-
ents are hereinafter sometimes referred to as respondents, have vi-
olated the provisions of said Act, and it appearing to the Commission
that a proceeding by it in respect thereof would be in the public

" interest, hereby issues its complaint stating its charges in that respect
as follows:

ParaGraPH 1. Respondent Wein Products, Inc. is a corporation
organized, existing, and doing business under and by virtue of the
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laws of the State of California, with its offices and principal place of
business located at 115 W. 25th Street, Los Angeles, California.

Respondents El Mar Trading Corporation and El Mar Corporation
are corporations organized, existing, and doing business under and by
virtue of the laws of the State of California, with their offices and
principal place of business located at 821 E. Artesia Boulevard, Car-
son, California. '

Respondent Stanley Weinberg is an officer and director of Wein
Products, Inc. He formulates, directs and controls the policies, acts
and practices of said corporation and his address is the same as that
of said corporation. .

Respondent Allen Schor is an officer and director of El Mar Trading
Corporation and El Mar Corporation. He formulates, directs and con-
trols the policies, acts and practices of said corporations, including the
acts and practices hereinafter set forth. His address is the same as
that of said corporations.

The aforesaid respondents cooperate and act together in carrying
out the acts and practices hereinafter set forth.

Par. 2. Respondents manufacture, advertise, offer for sale, sell and
distribute ultrasonic pest control products under the brand name of
“DECIMATE”. Wein Products, Inc. is the manufacturer of the DECI-
MATE and El Mar Trading Corporation and El Mar Corporation are
the sole distributors for the product.

Par. 3. Respondents, at all times mentioned herein, have main-
tained a substantial course of business, including the acts and prac-
tices as hereinafter set forth, which are in or affecting commerce, as
“commerce” is defined in the Federal Trade Commission Act.

Par. 4. In the course and conduct of their business, and for the
purpose of inducing the purchase of the DECIMATE ultrasonic pest
control product, rgspondents have disseminated, directly and through
their marketers and distributors, various promotional materials, in-
cluding suggested advertisements, sales brochures and promotional
pamphlets, which contain statements respecting the performance of
the DECIMATE ultrasonic pest control product. Examples of such
promotional materials are attached hereto as Exhibits A through E.

Pagr. 5. Typical statements in said promotional materials, but not
necessarily inclusive thereof, are:

A. DECIMATE is the safest, most effective and most economical method yet devised
for the control and elimination of common household pests. . . Now, scientific research
has proven that high intensity ultrasonic sound waves are effective in ridding an area
of many types of pests, including rats, roaches, mice and mosquitoes.

B. In four to six weeks your home will be free of pests, without the use of possible
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C. Say Goodbye to roaches, rodents, mosquitoes, crickets and other household pests
without toxic chemicals.

D. Effective—eliminates pests from your home in 4-6 weeks or sooner in an open
space up to 2000 sq. ft.

E. Proven effective against rats, roaches, fleas, flies, mice, spiders, and many more
pests.

F. Finally! An economical, effective solution to your pest problem. Would you believe
it if someone told you you could make one purchase that would keep your home or
business free of pests for years to come and yet cost only pennies a day? Believe
it—DECIMATE works! And without dangerous poisons or toxic chemicals.

G. . . . will have no effect on your home except to rid it of insects and rodents.

H. DECIMATE THE POWERFUL ... ULTRASONICALLY ELIMINATES INSECTS
AND RODENTS.

PART I
Pest Elimination Claims

Alleging violations of Section 5 of the Federal Trade Commission
Act, the allegations of Paragraphs One, Two, Three, Four and Five are
incorporated by reference herein.

Pagr. 6. Through the use of statements referred to in Paragraph Five
and others not specifically set forth therein, respondents have repre-
sented, and are now representing, directly or by implication, that use
of the DECIMATE:

1. Eliminates rats, mice, cockroaches, and other pests from a pur-
chaser’s home or place of business.

2. Eliminates rodent and insect problems from a purchaser’s home
or place of business within four to six weeks or sooner.

3. Prevents rodents and insects from remaining in or entering an
area in a purchaser’s home or place of business where the DECIMATE
device is in use. :

Par. 7. In truth and in fact, use of the DECIMATE does not:

1. Eliminate unwanted rats, mice, cockroaches, or other pests from
a purchaser’s home or place of business.

2. Eliminate rodents or insects from a purchaser’s home or place of
business within four to six weeks or sooner.

3. Prevent rodents or insects from remaining in or entering an area
in a purchaser’s home or place of business in which such product is
in use. '

Therefore, the representations set forth above were, and are, false
and misleading.
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PART II
Claims of Ability To Control Pests

Alleging further violation of Section 5 of the Federal Trade Com-
mission Act, the allegations of Paragraphs One, Two, Three, Four and
Five are incorporated by reference herein.

PARr. 8. Through the use of the statements referred to in Paragraph
Five, and others not expressly set out therein, respondents have
represented, and are now representing, directly or by implication,
that use of the DECIMATE:

1. Effectively controls rats and mice in the home or place of busi-
ness.

2. Effectively controls insects, such as cockroaches, in the home or
place of business.

3. Eliminates the need to use, in the home or place of business,
alternative rodent or insect control products such as traps, powders,

sprays or other chemicals. _
Par. 9. In truth and in fact, use of the DECIMATE:

1. Is ineffective for controlling rodents in the home or place of
business. Any reaction by rodents to the DECIMATE would, at best,
only be of short duration. Rodents habituate to ultrasound and will
return to their chosen nesting or feeding habitats even in the presence
of such ultrasonic products. ,

2. Is ineffective for controlling insects in the home or place of busi-
ness.

3. Does not eliminate the need to use alternative pest control
products such as chemicals, sprays, powders, or traps in the home or
place of business. ‘

Therefore, the representations set forth above were, and are, false
and misleading.

PART I
Area Coverage Claims

Alleging further violation of Section 5 of the Federal Trade Com-
mission Act, the allegations of Paragraphs One, Two, Three, Four and
Five are incorporated by reference herein.

Pagr. 10. Through the use of the statements referred to in Paragraph
Five, and others not expressly set out therein, respondents have
represented, and are now representing, directly or by implication,
that use of the DECIMATE will effectively cover an area of up to 2000
to 3500 square feet in the home or a place of business.
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cover areas of up to 2000 to 3500 square feet in the home or place of
business because, among other reasons, ultrasound:

1. loses intensity as it travels;

2. is absorbed by soft objects such as carpeting, curtains and drapes;

3. is reflected by hard surfaces such as partitions, appliances, furni-
ture, cabinets and shelving, creating sound “shadows;” or

4. is unable to penetrate to places of nesting and feeding that are
behind and within recesses of walls, under floors or within cracks or
crevices.

Therefore, the representations set forth above were, and are, false
and misleading.

PART IV
Reasonable Basis—Substantiation

Alleging further violation of Section 5 of the Federal Trade Com-
mission Act, the allegations of Paragraphs One, Two, Three, Four and
Five are incorporated by reference herein.

Pagr. 12. Through the use of the statements referred to in Paragraph
Five, and others not expressly set out therein, respondents have
represented and are now representing, directly or by implication, that
at the time of making the representations respondents possessed and
relied upon a reasonable basis for those representations.

Par. 13. In truth and in fact, at such times, respondents did not
possess and rely upon a reasonable basis for making those representa-
tions.

Therefore, the representations set forth above were, and are, false
and misleading.

Pagr. 14. The use by respondents of the aforesaid representations as
set forth in Parts I- IV, and the placement in the hands of distributors
and retailers of promotional materials through which others may
have conveyed those representations have had the tendency and
capacity to mislead consumers and to induce the purchase of respond-
ents’ ultrasonic pest control products.

PAr. 15. The acts and practices of respondents, as herein alleged,
constituted, and now constitute unfair and deceptive acts or practices
in or affecting commerce in violation of Section 5 of the Federal Trade
Commission Act. The acts and practices of respondents, as herein
alleged, are continuing and will continue in the absence of the relief
herein requested.
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ULTRASONIC PEST REPELLF

INTRODUCTION

DECIMATE is the satesl, most! eftective and most

- economical methoc yel devised for the control and

ebmination of cOMMON householo pests.

in recen: years, many giants of the Food Preparation

Industry have come 10 rely on the power of Ultrasomic

Soung Waves as the solution 1o the enormMous pes!

problemns they tace Now, because ol technological

breakthroughs in Oesign and manutactunng tech

mques. this method 1s avasiable 10 everyone al atioro
e pnees.

Unhi very recently the pnmary way man has dealt with
pests hes been throuph the use of chemical poisons
While chemical emadication car. be immediately etec
five, 11 can glso be 10xiC 10 humans and sntmals Now
sCentiiic research has proven thal high intensity ulitra

00K B0UNC waves are eflective in ndding an area of
many types o! pests, including rats, romches, mice
and mosquitoes

Thus non-1oxic but siower method of erradication has
no ettect or humans, bul in & few BhOM weeks, will
eftectively repe. many types of pests trom a prven
area The constan: pulsing of DECLMATE will torce
these pests 1C Qive up therr source of 1000, watet ang
sheiter 1! mus! be stressed that the ettect & & gradual
one as the creature: wili withstang tremengdous ner.
vous syster. abust before leaving

NOTE: Cenarr pestt are more susceplable 10 ultrs-
sounc dunng specific stages of therr lite cycle. Eggs
anc larvae are no! aHlectec

HOW [T WORKS

DECFMATE's soh0 stale circuitry oehivers a tremen
dous biast ol power 10 a specia: ullrasonic gnver that
produces 150 decibels of ultrasouncC Dressure leve:
The circuntry ther sweeps the ultrasonic waveform
trom 25KHz 10 65KHZ This tremendous blast of ultne
sonic energy dramatically disturbs pests’ eating. sieef-
¥ anc reprooucing pattems Because the wavetor.
. conunuously anc automatically vanable, pests have
no wav 10 develop immuntty 10 ultrasounc In four tc
S1x weeks your home will be tree of pests, wrthout the
us: 0! possible cancer-causing chemicals and pest:
cdes. This is an iceal method for allergy sutterers or
anyone who wants an environmentally safe methoc
of erradication
Do not expect pests to keave on first exposure but rely

on the tremendous power of your DECHMATE to pro
duce wha! scientists refer 10 as “NEGATIVE PHONO-

INSTALLATION

EErvy

TAXIS” in the pest Pests will sutter from continual
discomtornt white the DECHMATE is tumed on

MAINTENANCE

Installstion is simple Jus! plug DECHMATE into any
corwenien! 110 volt household outiet and it begins to
work immediately

DECI-MATE's Soho State Circuftry is designed 10 give
you ysars of maintenance free operation at less than s
penny 8 Gay. Just take care that the unit goes not
come into contact with water. Tow! power consumed
by DECHMATE is less than halt of & nite lite.
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APPENDIX B

" FINALLY!
- An Economical;

Effective Solution
- To Your Pest Problem.

N Would you believe 1t if someone told
"you you _couid make one purchase that would keep your
‘home of busmess tree of pests for years to come and yet
cost -only pennies a day? Believe it — DECIMATE works!
‘And.-without—dangerous .poisons Or toxiC - chemicais. The
-amazing DECIMATE is completely safe ‘for your family and
TRost —domestic:and commercia! .animais.. This

coutd beihedas\ ﬁoltar you spendon pes‘l control'

Proven Eﬁectxve A gamst

Rats-Roaches Fleas, Flies. Mice, -

Spiders,-and-many more pests.
-~ Guaranteed

£ach unit is waranteegd for a tull

'year-against defects and has a
30 gay money- back -guarantee.

NECTMATE

ULTRASONIC PEST REPELLER
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APPENDIX C

DECFMATE

SAYGOUD BYETO ROACHES,
RODENTS, MOSQUITOS, CRICKETS
AND OTHER HOUSEHOLD PESTS

WITHOUT TOXIC CHEMICALS

(@

SAFE, CLEAN,
ELECTRONICALLY
ULTRASONICALLY

» Safe for people, dogs and cats.
* Uses less energy than a nite lite.

* ldeal for home, apartment hospital,
store, warehouse: wherever pests can
find food or shelter.

* Upto-100 times more powertul than any
other comparable product on the market
today. Covers up 1o 2,000 sq. ft

EL MAR TRADWG CORP. Carson, CA 90746
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51 Decision and Order
DEcisioN AND ORDER

The Federal Trade Commission, having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of the draft complaint which the Bureau of Consumer Protection
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondents with
violation of the Federal Trade Commission Act; and

The respondents, their attorney, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by respondents of all the jurisdictional facts set.forth in
the aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondents that the law has been violated as alleged in
- such complaint, and also containing waivers and other provisions as
required by the Commission’s Rules; and

The Commission having thereafter considered the matter and hav-
ing determined that it had reason to believe that the respondents
have violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional find-
ings and enters the following order:

1. Respondent Wein Products, Inc., is a California corporation with
its offices and principal place of business located at 115 W. 25th
Street, Los Angeles, California.

Respondents El Mar Trading Corporation and El Mar Corporation
are California corporations with their offices and principal place of
business located at 821 E. Artesia Boulevard, Carson, California.

Respondent Stanley Weinberg is an officer and director of Wein
Products, Inc.

Respondent Allen Schor is an officer and director of the El Mar
corporations.

As such, the individual respondents formulate, direct and control
the policies, acts and practices of said corporations, and their business
addresses are the same as those for said corporations.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.
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ORDER
I

It is ordered, That respondents Wein Products, Inc., a corporation,
El Mar Trading Corporation, a corporation, and El Mar Corporation,
a corporation, their successors and assigns, and their officers; Stanley
Weinberg, individually and as an officer and director of Wein
Products, Inc.; and Allen Schor, individually and as an officer and
director of El Mar Trading Corporation and El Mar Corporation; and
respondents’ agents, representatives, and employees, directly or
through any corporation, subsidiary, division or other device, in con-
nection with the advertising, offering for sale, sale or distribution of
the “Decimate” or any other ultrasonic pest control product in or
affecting commerce, as “commerce” is defined in the Federal Trade
Commission Act, do forthwith cease and desist from:

A. Representing, directly or by implication, that the Decimate or
any other ultrasonic pest control product will:

(1) eliminate cockroaches, rats, mlce or other pests from a home or
place of business; ’

(2) eliminate rodents or insects from a home or place of business
within two to six weeks, or within any other specified period of time;

(3) protect an area where said product is in use in a home or place
of business from rodents or insects, or will cause an area to be free of
rodents or insects;

(4) protect, from rodent or insect infestations areas up to 2000
square feet in a home or place of business, or in any other specified
square footage area; or

(5) serve as an effective alternative to the use of conventional
products such as sprays, powders, traps or other chemicals in provid-
ing protection from insect and rodent infestation.

B. Representing, directly or by implication, any performance char-
acteristic of any ultrasonic pest control product, unless at the time of
making such representation respondents possess and rely upon
competent and reliable evidence which substantiates the representa-
tion. Evidence in the form of tests, experiments, analyses, research
studies, or other evaluations shall be competent and reliable only if
they are conducted in an objective manner by persons qualified to do
so, using procedures generally accepted in the relevant professions or
sciences to yield accurate, reliable, and reproducible results.

C. Representing, directly or by implication, that any ultrasonic pest
control product is effective in providing protectlon from insect or
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of making such representation respondents possess and rely upon
competent and reliable evidence which either directly relates to such
home or place of business use conditions, or which can properly be
applied to such conditions. Evidence in the form of tests, experiments,
analyses, research studies, or other evaluations shall be competent
and reliable only if they are conducted in an objective manner by
persons qualified to do so, using procedures generally accepted in the
relevant professions or sciences to yield accurate, reliable, and re-
producible results. v

II

It is further ordered, That for a period of three (3) years after the
last date of dissemination of any representation concerning the per-
formance characteristics or efficacy of any product covered by this
order, respondents shall maintain and upon request make available
to the Commission for inspection and copying copies of all materials
relied upon to substantiate the representation, and copies of all docu-
ments in respondents’ possession that contradict, qualify, or other-
wise call into question said representation, including complaints from
consumers. '

I

It is further ordered, That respondents shall for a period of three (3)
years distribute, or cause to be distributed, a copy of this order to all
present and future managerial employees, distributors, independent
sales agents, and direct purchasers.

v

It is further ordered, That for a period of ten years:

A. Corporate respondents shall notify the Commission at least
thirty (30) days prior to any proposed change in the corporate respond-
ents that may affect compliance obligations arising out of this order,
such as dissolution, assignment of the ultrasonic pest control busi-
ness, sale resulting in the emergence of a successor corporation, or the
creation or dissolution of subsidiaries.

B. Respondent Allen Schor shall promptly notify the Commission
of the discontinuance of his present business or employment in con-
nection with the marketing of ultrasonic pest control products and of
his affiliation with any new business or employment in the ultrasonic
pest control business, stating the nature of the business or employ-
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ment in which he is newly engaged, as well as a description of his
duties and responsibilities in connection with such new. ultrasonic
pest control business or employment and the address of such new
business or employment.

\%

It is further ordered, That respondents shall, within sixty (60) days
after service upon them of this order, file with the Commission a
report, in writing, setting forth in detail the manner and form in
which they have complied with this order.
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IN THE MATTER OF
LOUISIANA STATE BOARD OF DENTISTRY

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF SEC. 5 OF
THE FEDERAL TRADE COMMISSION ACT

Docket 9188. Complaint, Oct. 29, 1984—Decision, Aug. 26, 1985

This consent order requires the Louisiana State Board of Dentistry (the Board), the sole
licensing authority for dentists in Louisiana, among other things, to cease adopting
or maintaining any rule, regulation, policy or course of conduct that would tend
to prevent or hinder the advertising or publishing of pricing discounts for dental
products and services. The Board is also barred from prohibiting any dentist or
dental organization from advertising the availability of a discounted price; taking
or threatening to take disciplinary action against advertisers of such prices; declar-
ing the publication of discounted prices to be illegal, unethical, unprofessional or
otherwise improper; and inducing or encouraging any individual or organization
to take any of the actions prohibited by the order. The Board is additionally
required to distribute a copy of the order and an explanatory announcement to all
dentists licensed to practice in Louisiana; and provide such material to all those
applying for a license for a period of two years.

Appearances

For the Commission: Elizabeth R. Hilder and Oscar M. Voss.

For the respondent: John Gallagher, Jr. and Guy Wootan, Wootan,
Hennen, Pelayo & Gallagher, New Orleans, Louisiana and Phillip A.
Wittmann and Stephen G. Bullock, Stone, Pigman, Walther, Witt-
mann & Hutchinson, New Orleans, Louisiana.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
as amended, 15 U.S.C. 41 et seq., and by virtue of the authority vested
in it by said Act, the Federal Trade Commission, having reason to
believe that the named respondent has violated Section 5 of the Feder-
al Trade Commission Act, and that a proceeding by it in respect
thereof would be in the public interest, hereby issues this complaint
stating its charges as follows:

Respondent

1. Respondent Louisiana State Board of Dentistry (hereinafter “the
Board”) is organized, exists, and transacts business under the laws of
the State of Louisiana (Louisiana Revised Statutes Section 37:751 et
seq.), with its principal office at Ten-O-One Howard Avenue, Suite
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4308, New Orleans, Louisiana. The Board is subject to the Commis-
sion’s jurisdiction pursuant to Section 5 of the Federal Trade Commis-
sion Act.

2. The Board is composed of nine dentists and one dental hygienist,
as provided in La. Rev. Stat. Section 37:753.

3. While serving their membership terms, dentist members of the
Board may, and do, continue to engage in the business of providing
dental care services for a fee. Compensation for serving on the Board
is limited to fifty dollars per day and necessary traveling expenses for
each day actually engaged in the duties of Board membership, and is
paid out of fees collected by the Board.

4. The licensed dentists in each of the eight Louisiana congressional
districts select from among themselves nominees for appointment to
the Board. The Governor of Louisiana appoints from the nominees of
each congressional district one dentist to represent each district. The
Governor appoints a ninth dentist as an at large member.

5. The Board is the sole licensing authority for dentists in Louisi-
ana. It is unlawful for individuals to practice or to offer to practice
dentistry in Louisiana unless they hold a current license to practice
issued by the Board.

6. The Board is authorized by Louisiana law, La. Rev. Stat. Section
37:776(15), to take disciplinary action against any licensee who en-
gages in unprofessional conduct as defined in La. Rev. Stat. Section
37:775. Disciplinary action by the Board may include the suspension
or revocation of a license, or the imposition of a fine, probation; or
other limitations or restrictions on a licensee. ;

7. The dental hygienist serving on the Board may vote only on
matters pertaining to the profession of dental hygiene. Board actions
pertaining to dentists in the State of Louisiana are decided by nine
dentists, each of whose principal occupation is the private practice of
dentistry.

Trade and Commerce

8. Except to the extent that competition has been restrained as
alleged below, and depending on their specialties and geographic loca-
tion, dentists in Louisiana compete with each other and with dentists
serving on the Board.

9. There are more than 1800 dentists practicing in Louisiana. More
than $200 million is spent on dental care annually in Louisiana by
Louisiana residents, governmental entities, and private third-party
payors.

10. In the conduct of their businesses, dentists in Louisiana receive
and treat patients from other states, receive substantial sums of
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from private insurers for rendering dental services, prescribe or ad-
minister medicines that are shipped in interstate commerce, and use
supplies and equipment that are shipped across state lines. The acts
and practices described below are in interstate commerce, or affect
the interstate activities of dentists in Louisiana and third parties who
pay for dental services, and are in or affect commerce within the
meaning of Section 5(a)(1) of the Federal Trade Commission Act, 15
U.S.C. 45(a)1). :

State Regulation of Dental Advertising

11. The State of Louisiana does not ban truthful price advertising
by dentists.

a. In 1940, the Louisiana legislature enacted La. Rev. Stat. Section
37:775 defining unprofessional conduct by dentists, and included
provisions prohibiting the advertising of prices for dental services and
any other advertising by dentists other than publication of a profes-
sional card. La. Rev. Stat. Section 37:775(8) and (14).

b. In February 1978, following the United States Supreme Court’s
decision in Bates v. State Bar of Arizona, 433 U.S. 350 (1977), the
Louisiana Attorney General issued an opinion letter declaring that
the prohibition on price advertising by dentists “denies the public of
its right to receive vital information guaranteed by the free speech
provisions of the First Amendment to the United States Constitu-
tion,” and that “any attempt to enforce [La. Rev. Stat. Sections] 37:775
and 776 . . . against truthful and informative advertising would be
subject to constitutional attack and, in our opinion, [would be] in bad
faith.”

¢. In December 1978, the United States District Court for the East-
ern District of Louisiana held that truthful newspaper advertising
concerning the availability or cost of routine dental services is com-
mercial speech protected by the First Amendment, and that La. Rev.
State. Section 37:775(8) and (14), and La. Rev. Stat. Section 37:776(12)
[now Section 37:776(15)], are unconstitutional to the extent that they
restrict such advertising. Dewey v. Louisiana State Board of Dentistry,
491 F.Supp. 132 (1978), aff'd per curiam, 625 F.2d 499 (5th Cir. 1980).

12. The statutes of Louisiana now in effect do not prohibit dentists
from offering or truthfully advertising discounts from their usual
fees. The State of Louisiana has no established or articulated policy
of restricting dentists from offering or advertising discounts from
their usual fees.
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Board Conduct

13. The Board has restrained competition among dentists in Louisi-
ana by combining or conspiring with its members or others, or by
acting as a combination of its members or others, to restrict unreason-
ably the dissemination by dentists of truthful information about the
prices of their services. In particular, since at least February 1982,
respondent has combined or conspired to:

a. Prohibit licensed dentists from truthfully advertising discounts
from their usual fees; and

b. Coerce individual dentists into abandoning their efforts to adver-
tise truthful information about discounts from their usual fees.

14. The Board has engaged in various acts or practices in further-
ance of this combination or conspiracy, including, among other
things, the following:

a. The Board, since at least February 1982, has prohibited advertis-
ing by dentists of discounts from their usual fees, without regard to
the truth or falsity of the advertising, on the purported ground that
such advertising violates a Louisiana statutory provision that de-
clares the advertisement of free dental services as an inducement to
secure dental patronage to be unprofessional conduct (La. Rev. Stat.
Section 37:775(7));

b. The Board has intimidated dentists who advertised discounts
from their usual fees by sending them letters signed by the Board’s
attorney stating that such advertising is unprofessional conduct and
therefore grounds for suspension of a dental license under La. Rev.
Stat. Section 37:776(15), and demanding that they file a written state-
ment with the Board promising to cease advertising discounts;

¢. The Board has coerced dentists who advertised discounts from
their usual fees into ceasing such advertising, including a group of
dentists who advertised in August 1983, a “Back to School Special”
offering cleaning, examination, flouride treatment, and bitewing x-
rays for a specified price;

d. In August 1983, the Board brought disciplinary proceedings
under La. Rev. Stat. Section 37:776(15) against, and imposed a fine
and a public reprimand on, a dentist for advertising a discount from
his usual fees on the ground that his advertising of a discount con-
stituted unprofessional conduct; and

e. The Board has taken the above actions with knowledge that
restriction by the Board of truthful advertising of the cost and availa-
bility of routine dental services violates the United States Constitu-
tion, and, in particular, that use of La. Rev. Stat. Section 37:776(15)
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Louisiana State Board of Dentistry, 491 F.Supp. 132 (1978), aff'd per
curiam, 625 F.2d 499 (5th Cir. 1980).

Effects

15. The effects of the combination or conspiracy described above are
and have been to restrain competition unreasonably and injure con-
sumers in the following ways, among others:

a. Price competition among dentists for patients is being unreasona-
bly restrained; .

b. Consumers of dental care services are being deprived of the bene-
fits of vigorous price competition among dentists; some consumers
have paid higher prices for dental care and some consumers have
delayed or foregone needed dental care;

c. Dentists are being prevented from disseminating truthful infor-
mation about their fees, and restrained in their ability to make dental
care services fully and readily available to consumers needing such
services, including, for example, services provided through innovative
dental care financing arrangements that involve discounting of fees;
and

d. Consumers are being deprived of truthful information about den-
tists’ fees, such as information about dentists’ offering of discounts to
the elderly or others.

Violation

16. The combination or conspiracy and the acts and practices de-
scribed above constitute unfair methods of competition or unfair or
deceptive acts or practices that violate Section 5 of the Federal Trade
Commission Act. This combination or conspiracy is continuing and
will continue unless the Commission enters appropriate relief against
the Board.

DEcisioN AND ORDER

The Commission having heretofore issued its complaint charging
the respondent named in the caption hereof with violation of Section
5 of the Federal Trade Commission Act, as amended, and the respond-
ent having been served with a copy of that complaint, together with
a notice of contemplated relief; and

The respondent, its attorney, and counsel for the Commission hav-
ing thereafter executed an agreement containing a consent order, an
admission by the respondent of all the jurisdictional allegations set
forth in the complaint, a statement that the signing of said agreement
is for settlement purposes only and does not constitute an admission
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by respondent that the law has been violated as alleged in such com-
plaint, and waivers and other provisions as required by the Commis-
sion’s Rules; and ‘

The Secretary of the Commission having thereafter withdrawn this
matter from adjudication in accordance with Section 3.25(c) of its
Rules; and

The Commission having considered the matter and having there-
upon accepted the executed consent agreement and placed such
agreement on the public record for a period of sixty (60) days, now in
~ further conformity with the procedure prescribed in Section 3.25(f) of
its Rules, the Commission hereby makes the following jurisdictional
findings and enters the following order:

1. Respondent Louisiana State Board of Dentistry is organized, ex-
ists, and transacts business under the laws of the State of Louisiana,
with its principal office at Ten-O-One Howard Avenue, Suite 4308, in
the City of New Orleans, State of Louisiana.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.

ORDER
I

For the purposes of this order, the following definitions shall apply:

A. Board shall mean the Louisiana State Board of Dentistry, its
officers, committees, representatives, agents, employees, and succes-
sors. , ‘
B. Discounted price shall mean a price offered or charged by a
person or organization for any dental product or service that is less
than the price the person or organization usually offers or charges for
the product or service. Products or services expressly offered free of
charge shall not be deemed to be offered at a discounted price.

C. Price advertising shall mean advertising or publishing informa-
tion about the price of any dental product or service. It shall not
include express offers to provide a product or service free of charge.

D. Disciplinary action shall mean:

1. the revocation or suspension of, or refusal to grant, a license to
practice dentistry in Louisiana, or the imposition of a reprimand, fine,
probation, or other penalty or condition; or
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II.

It is ordered, That the Board, in or in connection with its activities
in or affecting commerce, as “commerce” is defined in Section 4 of the
Federal Trade Commission Act; shall cease and desist from, directly
or indirectly, or through any device:

A. Prohibiting, restricting, impeding, or discouraging any person or
organization from advertising the availability of, offering, or publish-
ing a discounted price, or otherwise engaging in price advertising.
Such conduct includes, but is not limited to: .

1. adopting or maintaining any rule, regulation, policy, or course of
conduct that prohibits or seeks to prohibit any person or organization
from advertising the availability of, offering, or publishing discounted
prices;

2. taking or threatening to take any disciplinary action against any
person or organization for advertising the availability of, offering, or
publishing discounted prices; and

3. declaring it to be an illegal, unethical, unprofessional, or other-
wise improper practice for any person or organization to advertise the
availability of, offer, or publish discounted prices; and

B. Inducing, urging, or encouraging any dentist, group of dentists,
or dental association to take any of the actions prohibited by this Part.

Provided, That nothing in this order shall prevent the Board from
adopting and enforcing reasonable rules, including reasonable affirm-
ative disclosure requirements, or taking disciplinary or other action,
to prevent advertising that the Board reasonably believes to be
fraudulent, false, deceptive, or misleading within the meaning of Lou-
isiana Revised Statutes Sections 37:775(3), 37:776(12), 37:776(16) or
any Louisiana statutory provision governing dental advertising
enacted subsequent to the date this Order becomes final, as limited
by the First and Fourteenth Amendments to the United States Consti-
tution.

In particular, nothing in this order shall prevent the Board from
finding to be fraudulent, false, deceptive, or misleading:

a. advertising by a dentist in which a price is represented to be a
discounted price when in fact it is the customary or usual price
charged by that dentist;

b. advertising by a dentist of a discounted price for a dental service
and failing to provide the same quality and components of service at
the discounted price that are normally provided at the regular, non-
discounted price for that service; and

c. a dentist’s failure to disclose the expiration date of an advertised
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discount offer if the dentist fails to make the discounted price avail-
able for a reasonable period of time from publication of the offer.

III.

It is further ordered, That this order shall not be construed to
prevent the Board from petitioning for or seeking legislation concern-
ing the practice of dentistry as defined in Louisiana Revised Statutes
Sections 37:751 et seq.

Iv.

It is further ordered, That the Board shall:

A. Distribute by mail an announcement in the form shown in Ap-
pendix A, and a copy of this order:

1. to each person licensed to practice dentistry in Louisiana, and to
each person who has at the time this order becomes final a pending
application for such a license, within sixty (60) days after this order
becomes final; and

2. for a period of two (2) years after this order becomes final, to each
person who hereafter applies for a license to practice dentistry in
Louisiana, within sixty (60) days after he or she applies for the license;

B. Within one hundred twenty (120 days after this order becomes
final, submit a written report to the Federal Trade Commission set-
ting forth in detail the manner and form in which the Board has
complied and is complying with this order;

C. For a period of five (5) years after this order becomes ﬁnal
maintain and make available to the Federal Trade Commission staff
for inspection and copying, upon reasonable notice, records adequate
to describe in detail any action taken in connection with any activity
covered by Part II of this order, including records of rulemaking and
enforcement proceedings, and written communications, and any sum-
maries of oral communications, to or from the Board regarding the
advertising of the availability of, or the offering or publishing of,
discounted prices, or other price advertising.

D. In addition to the report required by Part IV.B., at such times
as the Commission may by written notice to the Board reasonably
require, file a written report with the Federal Trade Commission

- setting forth in detail the manner and form in which the Board has
complied and is complying with this order; and

E. Notify the Federal Trade Commission at least thirty (30) days in
advance if possible, or otherw1se as soon as p0551b1e, of any change in
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ana that may affect compliance obligations arising out of this order,
such as the complete or partial elimination of that authority, the
complete or partial assumption of that authority by another govern-
mental entity, or the dissolution of the Board.

APPENDIX A

[Date]
ANNOUNCEMENT

As you may be aware, the Louisiana State Board of Dentistry has entered into a
consent agreement with the Federal Trade Commission that became final on [date]. The
order issued pursuant to the consent agreement provides that the Board may not
prohibit dentists from advertising the availability of discounts from their usual fees,
or otherwise restrict price advertising for dental services or products, except as pro-
vided below. In particular, with respect to advertising of discounts, the Board may not
(1) adopt rules, regulations, or policies prohibiting the advertising of discounted prices
for dental care, (2) take disciplinary action (such as the imposition of a fine, or the
suspension or revocation of a dental license) or threaten disciplinary action against
dentists who so advertise, or (3) declare it to be illegal or unethical for dentists to so
advertise, except as provided below. The Board is also prohibited from encouraging any
dentist or dental association to take actions that the order prohibits the Board from
taking.

The order does not affect the Board’s authority to prohibit, and discipline dentists
for, (1) advertising free dental services or examinations as an inducement to secure
dental patronage (which is expressly prohibited by Louisiana law), or (2) advertising
that is fraudulent, false, deceptive, or misleading. Furthermore, the order does not
affect the Board’s authority to adopt and enforce reasonable affirmative disclosure
requirements to prevent advertising that the Board reasonably believes is fraudulent,
false, deceptive, or misleading.

In particular, the order provides that the Board may find to be fraudulent, false,
deceptive, or misleading:

a. advertising by a dentist in which a price is represented to be a discounted price
when in fact it is the customary or usual price charged by that dentist;

b. advertising by a dentist of a discounted price for a dental service and failing to
provide the same quality and components of service at the discounted price that are
normally provided at the regular, nondiscounted price for that service; and

c. a dentist’s failure to disclose the expiration date of an advertised discount offer if
the dentist fails to make the discounted price available for a reasonable period of time
from publication of the offer.

For more specific information, you should refer to the attached FTC order.

President
Louisiana State Board of Dentistry
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IN THE MATTER OF

KAISER ALUMINUM & CHEMICAL CORPORATION

DISMISSAL ORDER IN REGARD TO ALLEGED VIOLATION OF SEC. 5 OF THE
FEDERAL TRADE COMMISSION ACT AND SEC. 7 OF THE CLAYTON ACT .

Docket 9080. Complaint, April 27, 1976—Dismissal Order, Aug. 27, 1985

The Federal Trade Commission has dismissed a complaint that charged Kaiser Alumi-
num & Chemical Corp. substantially lessened competition in the basic refractories
industry by acquiring two basic refractories plants from International Mineral and
Chemical Corp.’s Lavino Division. After the Commission placed a consent agree-
ment with respondent that would settle the charges on the public record for
comment (50 FR 19697), Kaiser sold all of its basic refractories plants to other
companies and indicated that it has no indication of remaining in the business. As
a result, the Commission has determined that it is in the public interest to reject
the consent agreement and dismiss the complaint.

COMPLAINT

The Federal Trade Commission having reason to believe that Kai-
ser Aluminum and Chemical Corporation, a corporation subject to the
jurisdiction of the Commission, has acquired the two operating basic
refractory plants, inventory and related assets of the Lavino division
of International Minerals and Chemical Corporation, a corporation,
in violation of Section 7 of the Clayton Act, as amended (15 U.S.C. 18),
and/or Section 5 of the Federal Trade Commission Act, as amended,
(15 U.S.C. 45), and that a proceeding in respect thereof would be in
the public interest, hereby issues its complaint charging as follows:

I. DEFINITIONS

1. For the purpose of this complaint the following definitions shall
apply:

(a) Basic refractories are non-metallic insulating materials ‘com-
posed predominately of magnesia, magnesite, dolomite, or chromite
or chrome ore, or a combination thereof.

(b) Basic refractory bricks and shapes are non-metallic insulating
materials composed predominately of magnesia, magnesite, dolomite,
or chromite or chrome ore, or a combination thereof and which are
formed during manufacture into bricks and other special shapes.

(c) Basic refractory specialties are non-metallic insulating materials
composed predominately of magnesia, magnesite, dolomite, or chro-
mite or chrome ore, or a combination thereof and which are sold in
a “hnltlk” ar non-chaned farm
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II. KAISER ALUMINUM & CHEMICAL CORPORATION

1. Respondent Kaiser Aluminum and Chemical Corporation (here-
inafter “Kaiser”) is now and was at the time of the acquisition here-
inafter described a Delaware corporation with its principal office and
place of business at 300 Lakeside Drive, Oakland, California.

2. Kaiser is a fully-integrated aluminum producer and a highly-
diversified industrial corporation engaged in a number of enterprises
including, but not limited to, the production of agricultural chemicals,
industrial chemicals, refractories materials and strontium products.
In addition, Kaiser is engaged in commodities trading and owns fifty
percent of Kaiser Aetna, a large real estate development firm. Kaiser
also is engaged in mining or manufacturing in more than a dozen
other countries. Kaiser Steel Corporation, an affiliated corporation of
Kaiser, is a major consumer of basic refractories and is supplied
primarily by Kaiser.

3. In 1973, Kaiser and its subsidiaries had total sales and revenues
of $1.28 billion, net income before extraordinary items of $66.54 mil-
lion, and total assets of $1.81 billion. Kaiser was ranked by Fortune
magazine as the 133rd largest in sales and 67th largest in assets in
1973 among the nation’s industrial corporations.

4. Kaiser, prior to the acquisition, operated seven refractory plants
in the United States and, in whole or in part, owned six additional
plants located in as many other countries.

5. Prior to and since the acquisition Kaiser has been a leading
domestic supplier of refractories to the steel, cement and glass indus-
tries.

6. In 1973, Kaiser had total domestic refractory shipments of $65.8
million, representing 8.4% of the total United States shipments of
refractory products.

7. In 1973, Kaiser had total domestic basic refractory sales of $38.5
million, representing 15.7% of the total United States sales of basic
refractory products and ranked number two among the nation’s basic
refractory producers. '

8. In 1973, Kaiser had total domestic basic refractory bricks and
shapes sales of $21.4 million, representing 12.2% of the total United
States basic refractory bricks and shapes sales and ranked number
five among the nation’s basic refractory bricks and shapes producers.

9.1n 1973, Kaiser had total basic refractory specialties sales of $17.1
million, representing 24.4% of the total United States basic refractory
specialties sales and ranked number one among the nation’s basic
refractory specialtites producers.

10. At all times relevant herein, Kaiser sold and shipped the rele-
vant products throughout the United States and was and is now
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engaged in commerce as “commerce” is defined in the amended Clay-
ton Act and in the amended Federal Trade Commission Act.

III. THE ACQUISITION

11. On February 28, 1974, Kaiser, at a cost of $16.9 million, acquired
two basic refractory plants and related assets located at Plymouth
Meeting, Pennsylvania and Gary, Indiana. These facilities comprised
the Lavino Division of International Minerals and Chemical Corpora-
tion (hereinafter “Lavino”).

IV. LAVINO

12. In 1973 Lavino had refractory shipments of $27.7 million repre-
senting 3.7% of the total United States shipments of refractory
products.

13.In 1973 Lavino had basic refractory sales of $27.7 million repre-
senting 11.3% of the total United States basic refractories sales and .
ranked number three among the nation’s basic refractory producers.

14. In 1973 Lavino had basic refractory bricks and shapes sales of
$25.5 million representing 14.5% of the total United States bricks and
shapes sales and ranked number two among the nation’s basic refrac-
tory bricks and shapes producers.

15. In 1973, Lavino had basic refractory specialties sales of $2.2
million representing 3.1% of the total United States basic refractory
specialties sales and ranked number five among the nation’s basic
refractory specialty producers. '

16. At all times relevant herein Lavino sold and shipped the rele-
vant products throughout the United States and was engaged in com-
merce as “commerce” is defined in the amended Clayton Act and in
the amended Federal Trade Commission Act.

V. TRADE AND COMMERCE

17. The relevant geographic market is the United States as a whole.
18. The relevant product market is the manufacture and sale of
basic refractories. The relevant product submarkets are:

(a) manufacture and sale of basic refractory bricks and shapes and
(b) manufacture and sale of basic refractory specialties.

A. Basic Refractories Market

19. Trade and commerce in the sale of basic refractories in the
United States is substantial, with 1973 sales amounting to $245.8

million.
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ture and sale of basic refractories was high with the top four firms
accounting for 57% of sales and the top eight accounting for 86%.

21. By virtue of the acquisition of Lavino, Kaiser controlled facili-
ties which accounted for 26.9% of the 1973 sales of basic refractories
and became pro forma the leading manufacturer of basic refractories
in that year. »

22. On a pro forma basis the acquisition of Lavino by Kaiser in-
creased the 1973 four-firm concentration from 57% to 66% and eight-
firm concentration from 86% to 90% in sales of basic refractories.

23. There have been no new entrants into the manufacture and sale
of basic refractories since 1962.

24, Barriers to entry into the manufacture and sale of basic refrac-
tories are high and are increasing.

B. Basic Refractory Bricks and Shapes

25. Trade and commerce in the sale of basic refractory bricks and
shapes in the United States is substantial, with 1973 sales amounting
to $175.7 million.

26. In 1973, prior to the acquisition, concentration in the manufac-
ture and sale of basic refractory bricks and shapes was high with the
top four firms accounting for 66% of sales and the top eight account-
ing for 94%. ’

27. By virtue of the acquisition of Lavino, Kaiser controlled facili-
ties which account for 26.7% of the 1973 sales of basic refractory
bricks and shapes and became pro forma the leading manufacturer of
basic refractory bricks and shapes in that year.

28. On a pro forma basis the acquisition of Lavino by Kaiser in-
creased the 1973 four-firm concentration from 66% to 79% and eight-
firm concentration from 94% to 96% in sales of basic refractory bricks
and shapes.

29. There have been no new entrants into the manufacture and sale
of basic refractory bricks and shapes since 1962.

30. Barriers to entry into the manufacture and sale of basic refrac-
tory bricks and shapes are high and are increasing.

C. Basic Refractory Specialties

31. Trade and commerce in the sale of basic refractory specialties
in the United States is substantial, with 1973 sales amounting to $70.1
million.

32. In 1973, prior to the acquisition, concentration in the manufac-
ture and sale of basic refractory specialties was high with the top four
firms accounting for 80% of sales and the top eight accounting for
92%. ‘

33. By virtue of the acquisition of Lavino, Kaiser controlled facili-
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ties which accounted for 27.5% of the 1973 sales of basic refractory
specialties and strengthened its position as the largest manufacturer
of basic refractory specialties in that year.

34. On a pro forma basis the acquisition of Lavino by Kaiser in-
creased the 1973 four-firm concentration from 80% to 83% and eight-
firm concentration from 92% to 94% in sales of basic refractory spe-
cialties.

35. There have been no new entrants into the manufacture and sale
of basic refractory specialties since 1962.

36. Barriers to entry into the manufacture and sale of basic refrac-
tory specialties are high and are increasing.

VI. EFFECTS OF THE ACQUISITION

37. The effects of the acquisition set forth in Paragraph 11 may be
substantially to lessen competition or tend to create a monopoly in the
relevant markets, in violation of Section 7 of the Clayton Act, as
amended, and the acquisition constitutes an unfair method of compe-
tition and unfair act and practice within the meaning of Section 5 of
the Federal Trade Commission Act, as amended, in the following ways
among others:

(a) eliminating substantial competition between Kaiser and Lavino
and among Kaiser, Lavino and other competitors in the relevant
markets;

(b) significantly increasing the already high levels of concentration
in the relevant markets;

(c) significantly raising the already high barriers to entry into the
relevant markets;

(d) increasing and threatening to still further increase concentra-
tion in the relevant markets through additional mergers by other
competitors; and

(e) strengthening the position of Kaiser in the relevant markets.

VII. VIOLATIONS CHARGED

38. The acquisition set forth in Paragraph 11 constitutes a violation
of Section 7 of the Clayton Act, as amended, (15 U.S.C. 18).

39. The acquisition set forth in Paragraph 11 constitutes a violation
of Section 5 of the Federal Trade Commission Act, as amended, (15
U.S.C. 45).
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FINAL ORDER RETURNING MATTER TO ADJUDICATION
AND DISMISSING COMPLAINT

On September 25, 1984, this matter was withdrawn from adjudica-
tion for consideration by the Commission of a proposed consent agree-
ment. The Commission accepted the proposed consent and placed it
on the public record on May 8, 1985, for comment pursuant to Section
3.25(f) of the Commission’s Rules of Practice and Procedures.

Having considered the views of the parties to the consent and the
comment received from the public, the Commission has determined
that the public interest would best be served by rejecting the consent
agreement and dismissing the complaint. In this instance, the re-
spondent has transferred control of all of its operating refractories
facilities in the United States to other entities and has stated that it
has no intention of engaging in the refractories business. Such being
the case, the public interest no longer requires that respondent be
subject to a Commission order. Therefore

It is ordered, That this matter be returned to adjudication and

It is further ordered, That the complaint issued in the matter be,
and it hereby is, dismissed.
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IN THE MATTER OF
MONTANA BOARD OF OPTOMETRISTS

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF SEC. 5 OF
THE FEDERAL TRADE COMMISSION ACT

Docket C-3161. Complaint, Aug. 29, 1985—Decision, Aug. 29, 1985

This consent order requires the Montana Board of Optometrists (the Board), among
other things, to cease adopting or maintaining any rule, regulation, policy or
course of conduct that has the effect of prohibiting, restricting, or discouraging any
qualified person from advertising price-related terms or claims of professional
superiority; and declaring such advertising to be illegal, unethical, or unprofession-
al. The Board is barred from taking or threatening disciplinary action against any
individual or organization that advertises price-related terms and claims of profes-
sional superiority; and from inducing or assisting others to take any of the prohibit-
ed actions. The Board is additionally required to distribute a copy of the order and
an explanatory announcement to all optometrists licensed to practice in Montana;
and provide such material to all those applying for a license for a period of five
years.

Appearances

For the Commission: Cynthia Wicker.

For the respondent: Geoffrey Brazier, Montana State Department
of Commerce, Helena, Mont.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
as amended, 15 U.S.C. 41 et seq., and by virtue of the authority vested
in it by said Act, the Federal Trade Commission, (“Commission”),
having reason to believe that the Montana Board of Optometrists
(“Board”) has violated Section 5 of the Federal Trade Commission
Act, and that a proceeding by it in respect thereof would be in the
public interest, hereby issues this complaint, stating its charges as
follows: ‘

RESPONDENT

1. Respondent Montana Board of Optometrists is organized, exists
and transacts business under the laws of the State of Montana, with
its principal office and place of business located at The Department
of Commerce, 1424 9th Avenue, Helena, Montana. Mont. Code Ann.
Titles 2 and 37. The Board is subject to the Commission’s jurisdiction

o - 1 1™ A ~ .
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2. The Board is composed of four members: three optometrists and
a public member. Board members are appointed to four year terms by
the Governor of the State of Montana, with the consent of the state
senate. Mont. Code Ann. § 2-15-1846.

3. When making appointments to the Board, the governor may
consider the recommendations of private assomatlons Mont. Code
Ann. § 37-1-132.

4. The governor often appoints to the Board optometrists who are
members of the Montana Optometric Association. All of the current
Board members who are optometrists are members of the Montana
Optometric Association.

5. The Board is the sole licensing authority for optometrists. It is
unlawful to practice optometry in Montana unless licensed by the
Board. Mont. Code Ann. § 37-10-301(1)(a).

6. The Board is responsible for establishing standards and rules
governing the licensing, certification, registration, and conduct of
optometrists in the state, so long as such standards and rules are
consistent with state law. Mont. Code Ann. §§ 37-1-131(1) and 37-10-
202(1). The Board is further authorized to discipline persons who
- violate its rules or the state laws relating to the practice of optometry.
These disciplinary actions include, but are not limited to, revocation,
suspension, limitation, or restriction of a license to practice optometry
in Montana. Mont. Code Ann. § 37-1-136.

7. While serving their membership terms, members of the Board
who are optometrists must engage in the “exclusive practice” of op-
tometry in Montana. Mont. Code Ann. § 2-15-1846. Board members
spend a relatively small percentage of their time on Board matters,
and compensation is limited to $50.00 per day of actual service. Mont.
Code Ann. § 37-1-133.

8. Except to the extent that competion has been restrained as al-
leged herein, optometrists compete with one another and Board mem-
bers who are optometrists compete with other optometrists they
regulate.

9. In the conduct of their business, optometrists in Montana adver-
tise in media having interstate circulation, receive and treat patients
from other states, receive substantial sums of money that flow across
state lines from the federal government and from private insurers for
rendering optometric services, prescribe or administer medicines that
are shipped in interstate commerce, and use supplies and equipment
that are shipped across state lines. The acts and practices described
below are in interstate commerce, or affect these and other interstate
activities, and are in or affect commerce within the meaning of Sec-
tion 5(a)(1) of the Federal Trade Commission Act. 15 U.S.C. 45(a)(1).
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STATE POLICY FAVORING TRUTHFUL, NONDECEPTIVE
ADVERTISING BY OPTOMETRISTS

10. Since at least 1981 the State of Montana has had a clearly
articulated policy protecting the dissemination of truthful, nondecep-
tive, information about optometric goods and services.

11. The Montana State Law relating to advertising by optometrists
is contained in Title 37, Chapter 10 of the Montana State Code. Prior
to 1981 Montana banned the advertising of optometric goods and
services “at a price or stated terms of a price or as being free.” Mont.
Code Ann. § 37-10-301(1)k). In 1980 the Office of the Legislative

Auditor, acting under the dictates of the Montana Sunset Law of 1977,
-~ reviewed the Montana Board of Optometrists. At the conclusion of
that review, the Legislative Auditor reported to the Legislative Audit
Committee of the Montana State Legislature that the above statute
appeared to be unconstitutional.

12. The Montana Legislative Audit Committee subsequently recom-
mended the introduction of a bill repealing Section 37-10-301(1)(k).
That bill passed, and became effective April 29, 1981.

13. The statute states that “(t)his chapter does not prohibit legiti-
mate or truthful advertising by a registered optometrist.” Mont. Code
Ann. § 37-10-311(). Title 37, Chapter 10’s restrictions on optometric
advertising are now limited to “advertis[ements] in which ambiguous
or misleading statements are made,” and “the use in advertising of
the expression ‘eye specialist’ or ‘specialist in eyes’ in connection with
the name of an optometrist.” Mont. Code Ann. § 37-10-311(h) & (i).

14. State law limits the Board’s rulemaking authority to rules “not
inconsistent with the provisions of [Chapter 10].” Mont. Code Ann. §
37-10-202.

BOARD CONDUCT

15. In direct violation of the state policy protecting truthful adver-
tising the Board has combined or conspired with its members or
others, or acted as a combination or conspiracy of its members or
others, to unreasonably restrain trade by preventing the dissemina-
tion of truthful, nondeceptive, information about ophthalmic goods
and services. In furtherance of this combination or conspiracy the
Board has adopted:

A. Rule 8.36.407(2), which declares that it constitutes unprofession-
al conduct to advertise:

1. Free eye examinations; ‘
2. Any stipulated amount of money as down payment, or that no
down payment is required;
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4. The terms “credit,” or “installment,” or any “similar word.”

B. Rule 8.36.406(f), which bans an optometrist from making claims
of professional superiority or of having equipment others cannot ob-
tain.

16. The Board has furthered this combination or conspiracy by
using these rules, and other means, to coerce individuals to abandon
their efforts to disseminate truthful information about the nature and
quality of ophthalmic goods and services.

17.In addition, the Board issued at least two cease and desist orders,
in which it cited a Board rule forbidding optometric advertisements
containing the terms “Contact Lens Clinic” and “Vision Center” after
that rule had been repealed.

18. By these and other means the Board has continued its course of
conduct, despite the fact that in 1979 the Montana Attorney General
advised it that the above described regulations violate state and feder-
al antitrust laws, and recommended that the Board repeal the regula-
tions.

CONSUMER AND COMPETITIVE INJURY

19. The acts and practices described above have restrained and
continue to restrain competition unreasonably and injure consumers
in the following ways, among others:

A. Consumers and potential consumers of ophthalmic goods and
services are deprived of the benefits of vigorous competition;

B. Consumers and potential consumers are deprived of truthful
information about free eye examinations or consultations;

C. Consumers and potential consumers are deprived of truthful
information about credit and payment terms for ophthalmic goods
and services;

D. Consumers and potential consumers are deprived of truthful
information about differences in skills, training and experience
among optometrists, and the services they provide;

E. Optometrists are prevented from disseminating truthful infor-
- mation about their fees, credit and payment terms;

F. Optometrists are prevented from disseminating truthful infor-
mation about their skills, training and experience, and the services
they provide; and

G. Optometrists in general are unreasonably restrained from com-
peting in the market for optometric goods and services, and new
optometrists in particular are confronted by artificial barriers to
entry into the market.

20. The acts and practices described above constitute unfair meth-
ods of competition and unfair acts or practices in violation of Section
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5 of the Federal Trade Commission Act. The acts and practices are
continuing and will continue absent the entry of an order for appro-
priate relief.

DEcisioN AND ORDER

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of the draft complaint which the Bureau of Consumer Protection
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondent with
violation of the Federal Trade Commission Act; and

The respondent, its counsel and counsel for the Commission having
thereafter executed an agreement containing a consent order, an
admission by respondent of all the jurisdictional facts set forth in the
aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondent that the law has been violated as alleged in
such complaint, and also containing waivers and other prov151ons as
required by the Commission’s Rules; and

The Commission having thereafter considered the matter and hav-
ing determined that it had reason to believe that the respondent has
violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, and having duly considered the com-
ments filed thereafter by interested parties pursuant to Section 2.34
of its Rules, the Commission hereby issues its complaint, makes the
following jurisdictional findings and enters the following order:

1. The respondent is organized, exists and transacts business under
the laws of the State of Montana, with its principal office and place
of business located at Department of Commerce, 1424 9th Avenue,
Helena, Montana.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.

ORDER

For the purposes of this order, the following definitions shall apply:

A. Board shall mean the Montana Board of Optometrists, its succes-
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B. Disciplinary action shall mean:

1. The refusal to grant, or the restriction, revocation or suspension
of, a license to practice optometry in Montana; the refusal to admit
a person to examination for a license to practice optometry; the issu-
ance of a formal or informal warning, reprimand, censure, or cease
and desist order against any person or organization; or the imposition -
of a fine, probation, or other penalty or condition; or

2. The initiation of an administrative, criminal, or civil court pro-
ceeding against any person or organization.

C. Price-related terms are terms that refer to:

1. Free eye examinations;

2. Down payments, or any stipulated amount of money as a down
payment, or any indication that no down payment is required;

3. Periodic payments, or any stipulated amount of money as period-
ic payments;

4. Credit, installment, or any other term relating to deferred pay-
ments. ‘

D. Professional superiority shall mean any truthful claim of special-
ization, skill, equipment, treatment, training, experience or service
offered, or any other information that would tend to distinguish an
advertiser’s practice from other ophthalmic practices.

L

It is ordered, That the Montana Board of Optometrists, its officers,
agents, committees, representatives, employees, successors, and as-
signs, directly or indirectly, through any device, in or in connection
with its activities in or affecting commerce, as “commerce” is defined
in the Federal Trade Commission Act, shall forthwith cease and desist
from:

A. Prohibiting, restricting, impeding, or discouraging any person
from advertising or publishing the prices, terms or conditions of sale
for any ophthalmic service or product offered for sale or made avail-
able by any person or organization that may lawfully offer the service
or product. Such actions include, but are not limited to:

1. adopting or maintaining any rule, regulation, policy, or course of
conduct that has the purpose or effect of prohibiting, restricting, or
discouraging any person from advertising price-related terms or
claims of professional superiority;

2. taking or threatening to take any disciplinary action against any
person or organization for advertising price-related terms or claims
of professional superiority;
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3. declaring it to be an illegal, unethical, unprofessional, or other-
wise improper practice for any person or organization to advertise
price-related terms or claims of professional superiority; and

B. Inducing, urging, encouraging or assisting any optometrist or
any optometric association, group of optometrists, hospital, insurance
_carrier or any other non-governmental organization to take any of the
actions prohibited by this part. :

Provided, That, nothing contained in this part shall prohibit the
Board from formulating, adopting, disseminating and enforcing rea-
sonable rules or taking disciplinary or other action to prohibit: (1)
advertising that uses the expression “eye specialist” or “specialist on
eyes” in connection with the name of an optometrist; or (2) advertising
in a manner that the Board reasonably believes is ambiguous or
misleading within the meaning of Mont. Code Ann. § 37-10-311(2)(h)
& ().

Provided further, That, this order shall not be construed to prevent
the Board from petitioning for or seeking legislation concerning the
practice of optometry.

IL.

It is further ordered, That the Board shall:

A. Distribute by first-class mail a copy of the announcement at-
tached hereto as Appendix A and a copy of this order:

1. to each person presently licensed to practice optometry in Mon-
tana, and to each person who has on the date of service of this order
a pending application for such a license, within thirty (30) days after
the date of service of this order; and

2. for a period of five (5) years after the date of service of this order,
to each person who hereafter applies for a license to practice optome-
try in Montana, within thirty (30) days after such person applies for
the license;

B. For a period of five (5) years after the date of service of this order,
maintain and upon request make available to the Federal Trade Com-
mission for inspection and copying, copies of all records relating to
advertising, including but not'limited to, written communications,
and any summaries of oral communications to or from the Board
regarding the offering, publishing or advertising of information about
ophthalmic services;

C. Notify the Federal Trade Commission at least thirty (30) days in
advance if possible, or otherwise as soon as possible, of any change in
the Board’s authority to regulate the practice of optometry in Mon-
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such as the complete or partial elimination of that authority, the
complete or partial assumption of that authority by another govern-
mental entity, or the dissolution of the Board; '

D. Within sixty (60) days after the date of service of this order,
submit to the Federal Trade Commission a report, in writing, setting
forth in detail the manner and form in which the Board has complied
with this order.

APPENDIX A

[Date]
ANNOUNCEMENT

As you may be aware, the Montana Board of Optometrists has entered into a consent
agreement with the Federal Trade Commission that became final on [date]. The order
issued pursuant to the consent agreement provides that the Board may not prohibit
optometrists from truthfully advertising their services. The Board may not (1) adopt
or maintain rules, regulations, or policies that prohibit truthful advertising of price-
related terms and claims of professional superiority with respect to the sale of optomet-
ric services, (2) take disciplinary action (such as the suspension or revocation of a
certificate of license) or threaten disciplinary action against any person or organization
so advertising or (3) declare it to be illegal or unethical for persons to so advertise. The
Board is also prohibited from encouraging any optometrist or any professional group
or association to take actions that the order prohibits the Board from taking. The order
does not affect the Board’s authority to prohibit and discipline licensees for advertising
that is ambiguous or misleading.

For more specific information, you should refer to the FTC order itself. A copy of the
order is enclosed. Further information may be obtained from the FTC by calling Jack
L. Young at (202) 523-3596.

[Title]
Montana Board of Optometrists
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IN THE MATTER OF
ORANGE COUNTY BOARD OF REALTORS, INC., ET AL.

CONSENT ORDER IN REGARD TO ALLEGED VIOLATION OF SEC. 5 OF THE
FEDERAL TRADE COMMISSION ACT

Docket C-3162. Complaint, Sept. 9, 1985—Decision, Sept. 9, 1985

This consent order requires, among other things, that an Orange County, N.Y. Board
of Realtors and its wholly-owned subsidiary, which provide a multiple listing ser-
vice for its member real estate brokers, cease restricting or interfering with any
broker’s offering or acceptance of an exclusive agency listing or with the publishing
of such listing on the multiple listing service. The companies are further required
to publish exclusive agency listings in a non-discriminatory manner, and to timely
amend their by-laws, rules and regulations, and other materials to conform to the
provisions of the order.

Appearances

For the Commission: L. Barry Costilo, Jacques Feuillan and Alan
dJ. Friedman. ‘

For the respondents: James R. Loeb, Rider, Drake, Summers & Loeb,
Newburgh, New York.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that respondents Orange
County Board of Realtors, Inc., and Multiple Listing Service of the
Orange County Board of Realtors, Inc., have violated and are violat-
ing Section 5 of the Federal Trade Commission Act, 15 U.S.C. 45, and
it appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, hereby issues this complaint
stating its charges as follows:

1. As used in this complaint:

a. Member or member firm shall mean any real estate brokerage
firm that is entitled to participate in the multiple listing service
offered by respondents.

b. Listing shall mean any agreement between a real estate broker
and a property owner for the provision of real estate brokerage ser-
vices.
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the property owner appoints the broker as his or her exclusive agent
for the sale of the property and agrees to pay the broker an agreed
commission if the property is sold, whether by the broker or any other
person including the owner.

d. Exclusive agency listing shall mean any listing under which the
property owner appoints a broker as his or her exclusive agent at an
agreed commission, but reserves the right to sell the property person-
ally with no commission owed or at an agreed reduction in commis-
sion.

2. Respondents Orange County Board of Realtors, Inc., and Multiple
Listing Service of the Orange County Board of Realtors, Inc., are
corporations organized, existing, and doing business under and by
virtue of the laws of the State of New York. Respondents’ principal
offices and places of business are at 50 North Church Street, Goshen,
New York, in Orange County. The population of Orange County is
approximately 260,000.

3. Each respondent is now and has been at all times relevant herein
a corporation organized in substantial part for the profit of its mem-
bers within the meaning of Section 4 of the Federal Trade Commis-
sion Act, 15 U.S.C. 44.

4. Respondent Orange County Board of Realtors controls the acts
and practices of its wholly-owned subsidiary, respondent Multiple
Listing Service of the Orange County Board of Realtors. Only mem-
bers of the Orange County Board of Realtors may be members of the
Multiple Listing Service of the Orange County Board of Realtors.
Respondents coordinate and act together in carrying out the business
of the Multiple Listing Service of the Orange County Board of Real-
tors.

5. Respondents are now and have been since at least 1974 providing
a multiple listing service (“MLS”) for member real estate brokerage
firms doing business in Orange County. The member firms are owned
and operated by real estate brokers who, for a commission, provide
the service of bringing together buyers and sellers of residential real
- estate, as well as other related services designed to facilitate such
sales. Each member firm agrees to submit all of its Orange County
exclusive right to sell residential property listings for publication on
the multiple listing service to the entire MLS membership and to
share brokerage commissions with those member firms that success-
fully locate purchasers for properties it has listed. Only members may
participate in the MLS.

6. Membership in respondents’ multiple listing service provides
valuable competitive advantages in the brokering of residential real
estate in Orange County. It significantly increases the opportunities
of brokerage firms to enter into listings with residential property
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owners. It also significantly reduces the costs of obtaining up-to-date
and comprehensive information on listings and sales that is impor-
tant for brokerage firms to compete effectively in the market.

7. Respondents’ multiple listing service is the only real estate multi-
ple listing service serving Orange County. The vast majority of the
active, full-time residential real estate brokerage firms doing business
in Orange County have been and are now members of the MLS.
Approximately 105 firms are members of respondents’ MLS, includ-
ing the ten largest Orange County residential real estate brokerage
firms in terms of dollar sales.

8. Publication of listings on respondents’ multiple listing service is
generally considered by sellers and their brokers to be the fastest and
most effective and convenient means of obtaining the broadest mar-
ket exposure for residential property in Orange County.

9. For each year since at least 1974, the vast majority of the total
dollar volume of residential real estate sales in Orange County oc-
curred through brokerage firms and involved listings published on
respondents’ MLS. Sales of real estate listings published on respond-
ents’ MLS totaled about $58 million for 1982 and $86.5 million for
1983. Almost the entire dollar sales volume of MLS-published listings
represents sales of residential real estate in Orange County.

10. Except to the extent that competition has been restrained as
described in Paragraph 12 below, respondents’ members are now and
have been in competition among themselves and with other firms in
" the provision of residential real estate brokerage services.

11. In adopting the policies and engaging in the acts and practices
described in Paragraph 12 below, respondents have been and are now
acting as a combination of their members, or in conspiracy with some
of their members, to restrain trade in the provision of residential real
estate brokerage services. :

12. Through MLS regulations in effect since at least 1974, respond-
ents have been refusing to publish any exclusive agency listing on
their multiple listing service, restricting the multiple listing service
to only exclusive right to sell listings. These regulations have effec-
tively prevented property owners and brokers from arranging a
brokerage contract that allows the owner to pay less or no commission
if the owner locates the buyer independently of any broker.

13. The purposes or effects, and the tendency and capacity, of the
policies, acts, and practices of respondents as described in Paragraph
12 above have been and are to unreasonably restrain competition in
one or more of the following ways, among others:

a. restrain price competition among brokerage firms;
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to accept different contract terms that may be attractive and benefi-
cial to consumers;

c. substantially limit the ability of consumers to negotiate lower
prices for brokerage services and brokerage contract terms that may
be more advantageous than an exclusive right to sell listing;

d. substantially limit the ability of residential property sellers to
compete with real estate brokers in locating purchasers; and

e. substantially limit consumers’ ability to choose among a variety
of brokerage firms competing on the basis of price, contract terms,
and services.

14. In the conduct of their businesses and through the policies, acts,
and practices described in Paragraph 12 above, respondents and their
members involve or affect:

a. a substantial interstate flow of funds used in the financing of
Orange County real estate;

b. a substantial amount of Orange County real estate financing
guaranteed or insured under federal government programs;

c. the sale of a substantial amount of title and homeowners’ insur-
ance by interstate insurers to Orange County property owners;

d. the franchise operations of those interstate chains of real estate
brokerage firms that include one or more members of respondents’
MLS; and

e. the interstate or international sale of computer services to re-
spondents’ MLS.

As a result of these and other events and effects, the policies, acts, and
practices of respondents and their members as described in Para-
graph 12 above are in or affecting commerce within the meaning of
Section 5 of the Federal Trade Commission Act, 15 U.S.C. 45.

15. The policies, acts, practices, and combinations or conspiracies
described in Paragraph 12 above constitute unfair methods of compe-
tition or unfair acts or practices in violation of Section 5 of the Federal
Trade Commission Act, 15 U.S.C. 45. The alleged conduct is continu-
ing in nature and will continue in the absence of the relief requested.

DEcisioN AND ORDER

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Competition
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondents with
violation of the Federal Trade Commission Act; and
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The respondents, their attorney, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondents of all the jurisdictional facts set forth
in the aforesaid draft of complaint, a statement that the signing of
said agreement is for settlement purposes only and does not constitute
an admission by respondents that the law has been violated as alleged
in such complaint, and waivers and other provisions as required by
the Commission’s Rules; and ,

The Commission having thereafter considered the matter and hav-
ing determined that it had reason to believe that the respondents
have violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional find-
ings and enters the following order:

1. Each respondent is a corporation organized, existing and doing
business under and by virtue of the laws of the State of New York.
Respondents’ offices and principal places of business are located at 50
North Church Street, in the City of Goshen, State of New York.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of each respondent, and the proceeding
is in-the public interest.

ORDER

Definitions
- For the purposes of this order, the following definitions shall apply:

1. Member shall mean any real estate brokerage firm that is enti-
tled to participate in the multiple listing service offered by respond-
ents Orange County Board of Realtors, Inc., and Multiple Listing
Service of the Orange County Board of Realtors, Inc.

2. Listing shall mean any agreement between a real estate broker
and a property owner for the provision of real estate brokerage ser-
vices.

3. Exclusive right to sell listing shall mean any listing under which
the property owner appoints the broker as his or her exclusive agent
for the sale of the property and agrees to pay the broker an agreed
commission if the property is sold, whether by the broker or any other

person including the owner.
4. Exclusive asencv listing shall mean anv lictino under which the
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property owner appoints a broker as his or her exclusive agent for the
sale of the property at an agreed commission, but reserves the right
to sell the property personally with no commission owed or at an
agreed reduction in the commission.

L

It is ordered, That each respondent and its directors, officers, com-
mittees, representatives, agents, employees, subsidiaries, successors,
and assigns, directly or indirectly or through any device, in or in
connection with the operation of a multiple listing service in or affect-
ing commerce, as “commerce” is defined in the Federal Trade Com-
mission Act, shall cease and desist from:

A. Restricting or interfering with:

1. any broker’s offering or acceptance of any exclusive agency list-
ing; or

2. the publishing on respondents’ multiple listing service of any
exclusive agency listing of a member.

B. Publishing on respondents’ multiple listing service any exclusive
agency listing:

1. in any manner different from the publishing of any exclusive
right to sell listing; or
2. in any category separate from exclusive right to sell listings;

provided, however, that nothing contained in subparts I.A. or I.B.
shall prohibit respondents from: (a) including a simple designation,
such as a code or symbol, that a published listing is an exclusive ,
agency listing; and (b) applying reasonable terms and conditions
equally applicable to, and not discriminatory in their impact upon,
the publication of any listing, whether exclusive agency or exclusive
right to sell.

II.

It is further ordered, That each respondent shall:

A. Within sixty (60) days after this order becomes final, amend its
by-laws and rules and regulations and any other of its materials to
conform to the provisions of this order.

B. For a period of five (5) years after this order becomes ﬁnal
furnish promptly a copy of this order to any person who requests a

copy.
C. For a period of ten (10) years after thls order becomes ﬁnal make
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available to the Federal Trade Commission staff for inspection and -
copying, upon reasonable notice, all documents that relate to deter-
mining whether either respondent has been and is complying with
this order.

III.

It is further ordered, That respondents shall jointly:

A. Within thirty (30) days after this order becomes final, furnish a
copy of this order to each member of the multiple listing service.

B. Within sixty (60) days after this order becomes final, submit a
written report to the Federal Trade Commission setting forth in detail
the manner and form in which respondents have complied and are
complying with this order.

C. Notify the Federal Trade Commission at least thirty (30) days
prior to any proposed change in either respondent, such as dissolu-
tion, assignment or sale resulting in the emergence of a successor
corporation, the creation or dissolution of subsidiaries, or any other
change in either corporation that may affect compliance obligations
arising out of this order.



