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IN THE MATTER OF

OCCIDENTAL PETROLEUM CORPORATION AND
VULCAN MATERIALS COMPANY

CONSENT ORDER, ETC., INREGARD TO ALLEGED VIOLATIONS OF
SEC.7 OF THE CLAYTON ACT AND SEC.5 OF THE FEDERAL TRADE
COMMISSION ACT

Docket C-4139; File No. 0510009
Complaint, July 13, 2005--Decision, July 13, 2005

This consent order addresses the acquisition by Respondent Occidental
Chemical Company of the chemical assets of Respondent Vulcan M aterials
Company. The order, among other things, requires the respondents to divest a
facility owned by Vulcan in Port Edwards, Wisconsin -- and assets relating to
the research, development, marketing, sales, and production of chemicals
produced at that facility, including chlorine, caustic soda (sodium hydroxide),
KOH (potassium hydroxide), APC (anhydrous potassium carbonate), and
hydrochloric acid (“Port Edwards business”) -- to ERCO Worldwide (‘ERCO”)
or to another buyer approved by the Commission. An accompanying Order to
Maintain Assets requires the respondents to preserve the Port Edwards business
as a viable, competitive, and ongoing operation until the divestiture is achieved.

Participants

For the Commission: John B. Warden, Susan Huber, Wallace
W. Easterling, Kristina Martin, April Tabor, Eric D. Rohlck,
Jacqueline Tapp, Sara S. Brown, Ria M. Williams, Michael H.
Knight, Daniel P. Ducore, Louis Silvia, and Mark Frankena.

For the Respondent: Deborah L. Feinstein and Mark R.
Merley, Arnold & Porter LLP and Joseph P. Larson, Wachtell,
Lipton, Rosen & Katz.

COMPLAINT

Pursuant to the Federal Trade Commission Act and the Clayton
Act, and by virtue of the authority vested in it by said Acts, the
Federal Trade Commission (“Commission”), having reason to
believe that Occidental Petroleum Corporation, a corporation subject
to the jurisdiction of the Commission, has entered into an agreement
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to acquire the chemicals business of Vulcan Materials Company, a
corporation subject to the jurisdiction of the Commission, and that
the acquisition, if consummated, would result in a violation of
Section 5 of the Federal Trade Commission Act, 15 U.S.C. § 45, and
Section 7 of the Clayton Act, 15 U.S.C. § 18, and it appearing to the
Commission that a proceeding in respect thereof would be in the
public interest, hereby issues its complaint, stating its charges as
follows:

A. THE RESPONDENTS

1. Respondent Occidental Petroleum Corporation (“Occidental”)
is a corporation organized, existing, and doing business under and by
virtue of the laws of the State of Delaware with its headquarters and
principal place of business at 10889 Wilshire Boulevard, Los
Angeles, CA. It is the parent company of Occidental Chemical
Corporation (“OxyChem”), whose headquarters and principal place
of business is located at Occidental Tower, 5005 LBJ Freeway,
Dallas, Texas 75244.

2. Occidental, through its subsidiary OxyChem, owns and
operates eight U.S. chloralkali plants and holds a 76 percent interest
in OxyVinyls LP which has two additional U.S. chloralkali plants.
The large majority of chloralkali plants produce chlorine and caustic
soda (sodium hydroxide or NaOH); however, some chloralkali
facilities produce chlorine and KOH (potassium hydroxide or caustic
potash). OxyChem produces KOH at its chloralkali facilities in
Delaware City, Delaware; Mobile, Alabama; and Muscle Shoals,
Alabama. OxyChem is the largest producer of KOH in the United
States.

3. OxyChem owns 50 percent of Armand Products Company
(“Armand”), a joint venture with Church & Dwight. Armand
produces potassium carbonate (“potcarb”) and potassium
bicarbonate at a facility in Muscle Shoals, Alabama that is operated
by OxyChem and located next to OxyChem’s Muscle Shoals
chloralkali facility. Armand is the largest producer of potcarb in the
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United States. Most of Armand’s production is of the solid form of
potcarb, known as APC or anhydrous potassium carbonate.

4. Respondent Occidental is, and at all times relevant herein has
been, engaged in commerce, as “commerce” is defined in Section 1
of the Clayton Act, 15 U.S.C. § 12, and is a corporation whose
business is in or affecting commerce as “commerce” is defined in
Section 4 of the Federal Trade Commission Act, 15 U.S.C. § 44.

5. Respondent Vulcan Materials Company (“Vulcan”) is a
corporation organized, existing, and doing business under and by
virtue of the laws of the State of New Jersey, with its headquarters
and principal place of business located at 1200 Urban Center Drive,
Birmingham, Alabama 35242.

6. Respondent Vulcan’s chemicals business consists of three
chloralkali plants and related assets. Vulcan’s plants are located in
Port Edwards, Wisconsin; Geismar, Louisiana; and Wichita, Kansas.
In addition, Vulcan and Mitsui & Co. Ltd. are joint venture partners
in a second chloralkali plant and an ethylene dichloride plant in
Geismar, Louisiana. Vulcan produces KOH and potcarb at its Port
Edwards, Wisconsin facility and sells these chemicals to customers
in the United States. Vulcan produces the second largest volume of
potassium hydroxide and potassium carbonate in the United States.

7. Respondent Vulcan is, and at all times relevant herein has
been, engaged in commerce, as “commerce” is defined in Section 1
of the Clayton Act, 15 U.S.C. § 12, and is a corporation whose
business is in or affecting commerce as “commerce” is defined in
Section 4 of the Federal Trade Commission Act, 15 U.S.C. § 44.

B. THE PROPOSED TRANSACTION

8. On October 12, 2004, Respondents announced that they had
entered into an agreement whereby Occidental, through its subsidiary
OxyChem, would purchase Vulcan’s chemical business, including
Vulcan’s three plants and related transportation and distribution
assets and assume certain liabilities. Included in the transaction is
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the Vulcan-Mitsui joint venture at Geismar. The purchase price is
$214 million plus certain contingent future payments, projected to
equal approximately $145 million. Throughout this Complaint this
transaction is referred to as “the proposed transaction.”

C. THE RELEVANT MARKETS

9. For the purposes of this Complaint, the relevant product
markets in which to analyze the effects of the proposed transaction
are research, marketing, manufacture, and sale of (1) potassium
hydroxide (also known as KOH); (2) potcarb; and (3) anhydrous
potassium carbonate or APC.

10. KOH is a chemical made by the electrolytic decomposition
of potassium chloride brine into chlorine and KOH. 1t is the most
commonly used intermediate form in which inorganic potassium
chemicals are manufactured. KOH is the raw material for the
production of many potassium chemicals, such as potassium
carbonate, potassium permanganate, citrate, acetate, cyanide,
benzoate, iodide, and sorbate.

11. Potcarb is the highest volume potassium chemical produced
using KOH. It is produced through the carbonation of KOH. End
uses for potcarb include nutrition supplements for dairy cattle, video
glass for television and computer monitors, other specialty glass,
potassium silicates, fertilizers, gas processing, industrial
intermediaries, photographic development processes, detergents, and
food products.

12. Potcarb can be produced in liquid or solid form. The solid
form is known as anhydrous potassium carbonate or APC. The
majority of total potcarb production in the United States is of APC.
APC requires a more sophisticated production process and greater
capital investment than does liquid potcarb production. Most APC
users cannot economically substitute liquid potcarb for APC.

13. Therelevant geographic market in which to assess the impact
of the proposed acquisition is no broader than the United States.
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Competition is national in scope, with U.S. producers of the relevant
products marketing and selling their products to customers
throughout the United States. Imports of the relevant products are
limited. The potential for increased imports is limited by
transportation costs and by customer requirements for security and
timeliness of supply.

D. MARKET STRUCTURE
a. KOH

14. The market for KOH is highly concentrated. In 2004, there
were three producers of KOH in the United States: OxyChem,
Vulcan, and ASHTA Chemicals (“ASHTA”). In that year,
production by OxyChem and Vulcan accounted for over 80% of total
U.S. production and capacity.

15. In 2005, Olin Corp. entered the domestic KOH market. Olin
partially converted half of its chloralkali facility in Tennessee to be
able to produce either KOH or caustic soda. With the addition of
Olin’s KOH capacity, the combined KOH capacity of OxyChem and
Vulcan is approximately 70% of total U.S. capacity. It is expected
that Olin’s production in 2005 will represent a small portion of total
U.S. production.

16. As measured by capacity, including Olin, the proposed
transaction would increase the Herfindahl-Hirschman Index (“HHI”)
of concentration in domestic KOH by over 1300 points to over 5000.

b._PotCarb

17. The market for potcarb is highly concentrated. There are
four producers of potcarb in the United States: Armand, Vulcan,
ASHTA, and Na-Churs/Alpine Solutions. ASHTA and Na-Churs
produce only liquid potcarb. Armand and Vulcan together accounted
the great majority of potcarb produced in the United States in 2004
and controlled over 80% of total capacity. Imports of potcarb
account for less than 2% of'total potcarb sales.
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18. If'the proposed transaction is consummated, OxyChem will
own the potcarb production assets of Vulcan. Because of the
relationship between Armand and OxyChem, they are not
independent competitors and their capacity and production are
considered jointly for concentration analysis.

19. The proposed transaction would increase the HHI for
potcarb, as measured by capacity, by over 1800 points to a
postmerger HHI of over 7000 points.

c. APC

20. The market for APC is very highly concentrated. Armand
and Vulcan are the only two producers of APC in the United States.
Together they accounted for all of the APC produced and over 95%
of the APC sold in the United States. ASHTA also owns a facility
that can produce APC; however, the company idled the facility atthe
end of 2002.

21. For APC, the proposed transaction would increase the HHI
for production to 10,000 points, an increase of over 2000 points.
Taking into account the available capacity of ASHTA’s idled APC
facility, the transaction would result in an HHI of over 8500 and an
increase of over 2000 points.

E. COMPETITION

22. KOH and potcarb are commodity products. The majority of
customers have no preference based on product composition for
KOH or potcarb from a particular manufacturer, although customers
may require products of differing granularity.

23. OxyChem and Vulcan are direct competitors in the sale of
KOH in the United States. Many KOH customers obtain bids or
quotes from both companies and use competition between them to
obtain better pricing.
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24. OxyChem, through Armand, and Vulcan are direct
competitors in the sale of potcarb and APC in the United States. The
companies compete with one another to supply customers with
potcarb and APC, often participating in competitive bidding
processes to be a particular customer’s supplier of potcarb and/or
APC.

F. ENTRY CONDITIONS

25. New entry will notbe timely, likely, or sufficient to constrain
OxyChem from exercising market power if the proposed transaction
is consummated. To constrain OxyChem sufficiently, entry or
expansion would have to be of a size and scope that would replicate
the competitive impact of Vulcan.

26. New entry will not be timely, likely, or sufficient in the KOH
market. Prior to Olin’s entry into the KOH market in 2005, the most
recent entrant into the KOH market had been Vulcan, which entered
the market in the mid-1980s, also through conversion of caustic soda
capacity at an existing chloralkali plant. Only caustic soda
production facilities using mercury cell or membrane technology are
suitable for conversion to KOH for the U.S. market. These
production technologies account for less than 35% of U.S. caustic
soda capability and a number of plants are too large to be viably
converted to KOH production for the smaller KOH market. There
are at least two caustic soda manufacturers with facilities
theoretically suitable for conversion, in whole or part, to the
production of KOH; however, it is unlikely that either of these would
enter the KOH market, even if KOH pricing increases a small but
significant amount as a result of the proposed transaction. De novo
construction of a KOH facility is extremely unlikely and would not
be timely. It would require a significant capital expenditure and take
over two years to complete.

27. Entry into the potcarb market will not be timely, likely, or
sufficient. The vast majority of potcarb customers in the U.S.
require APC, the solid form of potcarb; therefore, a new producer of
liquid potcarb would not be sufficient to replace the competition lost
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by the exit of Vulcan as a result of the proposed transaction. It is
very unlikely a manufacturer without its own source of KOH would
find it economically viable to invest in an APC production facility
and compete with manufacturers with internal sources of product.

28. Market conditions in the potcarb market are not conducive
to additional APC entry. Thereis excess APC capacity in the United
States due to a decrease in demand over the past several years.
Further, available KCI for use in KOH production is extremely tight
due to increasing demand in the agricultural market and it is unlikely
that increased supplies will be available at least over the next 12 to
24 months. Given the current market conditions and other factors,
it is unlikely that either Olin or ASHTA would find it economically
viable to enter the APC market within the next two years, even in
response to a small but significant increase in price. Further, unless
Olin were to make the decision to enter relatively quickly, its
putative entry would not be timely as it can take up to 2 years to
construct an APC facility.

G. EFFECTS OF THE PROPOSED ACQUISITION

29. The effect of the acquisition may be substantially to lessen
competition and to tend to create a monopoly in the relevant markets
in violation of Section 7 of the Clayton Act, as amended, 15 U.S.C.
§ 18, and Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 45, in the following ways, among others:

a. It will substantially increase concentration in the markets
for KOH, potcarb and APC;

b. It will eliminate Vulcan as the most significant competitor
in the KOH market and the only significant competitor in the
potcarb and APC markets; and

c. Itwill lead to a reduction in competition and an increase in
the likelihood that OxyChem and Armand will increase prices in
the markets for KOH, potcarb, and APC.
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H. VIOLATIONS CHARGED

30. The proposed transaction between Occidental and Vulcan
violates Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 45.

31. The proposed transaction between Occidental and Vulcan, if
consummated, would violate Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. § 45, and Section 7 of the
Clayton Act, as amended, 15 U.S.C. § 18.

WHEREFORE, THE PREMISES CONSIDERED, the Federal
Trade Commission on this 13" day of July, 2005, issues its
Complaint against said Respondents.
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DECISION AND ORDER

The Federal Trade Commission (“Commission’) having
initiated an investigation of the proposed acquisition by
Respondent Occidental Petroleum Corporation, hereinafter
referred to as “Respondent Oxy,” of three chemical plants and
related assets from Vulcan Chloralkali, LLC and Vulcan
Materials Company, hereinafter collectively referred to as
“Respondent Vulcan,” and Respondent Oxy and Respondent
Vulcan (“Respondents”) having been furnished thereafter with a
draft of Complaint that the Bureau of Competition proposed to
present to the Commission for its consideration and that, if issued
by the Commission, would charge Respondents with violations of
Section 7 of the Clayton Act, as amended, 15 U.S.C. § 18, and
Section 5 of the Federal Trade Commission Act, as amended, 15
U.S.C. § 45; and

Respondents, their attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Orders (“Consent Agreement”), containing an admission by
Respondents of all the jurisdictional facts set forth in the aforesaid
draft of Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondents that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that Respondents
have violated the said Acts, and that a Complaint should issue
stating its charges in that respect, and thereupon having issued its
Complaint and Order to Maintain Assets, and having accepted the
executed Consent Agreement and placed such Consent
Agreement on the public record for a period of thirty (30) days for
the receipt and consideration of public comments, now in further
conformity with the procedure described in Commission Rule
2.34, 16 C.F.R. § 2.34, the Commission hereby makes the
following jurisdictional findings and issues the following
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Decision and Order (“Order”):

1. Respondent Occidental Petroleum Corporation is a publicly
traded company, organized, existing and doing business under
and by virtue of the laws of the State of Delaware, with its office
and principal place of business located at 10889 Wilshire
Boulevard, Los Angeles, California 90024-4201.

2. Respondent Vulcan Materials Company is a publicly traded
company, organized, existing and doing business under and by
virtue of the laws of the State of New Jersey with its office and
principal place of business located at 1200 Urban Center Dr.,
Birmingham AL 35242.

3. The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of Respondents, and the
proceeding is in the public interest.

4. ERCO Worldwide (USA) Inc. is a company organized,
existing, and doing business under and by virtue of the laws of
Delaware, with its office and principal place of business located at
302 The East Mall, Suite 200, Toronto, Ontario, Canada, M9B
6C7, and is a subsidiary of Superior Holdings (USA) Inc., which
is a subsidiary of Superior Plus, Inc. (a Canadian company).

ORDER
I

IT IS ORDERED that, as used in this Order, the following

definitions shall apply:

A. “Respondent Oxy”’or “Oxy” means Occidental Petroleum
Corporation, a corporation, its directors, officers,
employees, agents, attorneys, representatives, predecessors,
successors, and assigns; its joint ventures, including
Armand Products Company, subsidiaries, including
Occidental Chemical Corporation (“OxyChem”) and Basic
Chemicals Company, LLC, divisions, groups and affiliates
controlled by Occidental Petroleum Corporation, and the
respective directors, officers, employees, agents, attorneys,
representatives, predecessors, successors, and assigns of
each.
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. “Respondent Vulcan” or “Vulcan” means Vulcan Materials

Company, a corporation, its directors, officers, employees,
agents, attorneys, representatives, predecessors, successors,
and assigns; its joint ventures, including Vulcan Chloralkali
LLC, subsidiaries, divisions, groups and affiliates controlled
by Vulcan Materials Company, and the respective directors,
officers, employees, agents, attorneys, representatives,
predecessors, successors, and assigns of each.

. “ERCO” means ERCO Worldwide (USA) Inc., a

corporation organized and doing business under the laws
Delaware, with its executive offices at 302 The East Mall,
Suite 200, Toronto, Ontario, Canada, M9B 6C7, and which
is a subsidiary of Superior Holdings (USA) Inc. which is a
subsidiary of Superior Plus, Inc. (a Canadian company).

. “Commission” means the Federal Trade Commission.
. “Acquirer” means either ERCO or any other entity that

receives the prior approval of the Commission to acquire
the Port Edwards Assets pursuant to Paragraphs Il or V of
this Order.

. “Acquisition” means the proposed acquisition by

Respondent Oxy of three chloralkali plants and related
assets in Geismar, Louisiana, Port Edwards, Wisconsin, and
Wichita, Kansas, from Vulcan pursuant to and as described
in the Asset Purchase Agreement dated October 11, 2004,
between Basic Chemicals Company, LLC, and Vulcan.

. “Acquisition Date” means the date the Acquisition is

consummated.

. “Assigned Contract Customer” means a KOH or potassium

carbonate customer of the Acquirer whose contract was
assigned as a part of the Divestiture Agreement and is listed
in Confidential Appendix C.

“Confidential Business Information” means all information
that is not in the public domain related to research,
development, manufacture, marketing, commercialization,
distribution, importation, cost, pricing, supply, sales, sales
support, or use of the particular assets.

“Divestiture Agreement” means either the ERCO
Acquisition Agreement or any other agreement that receives
the prior approval of the Commission between Respondents



FEDERAL TRADE COMMISSION DECISIONS 13
VOLUME 140

Decision and Order

and an Acquirer (or between a Divestiture Trustee and an

Acquirer), as well as all amendments, exhibits, attachments,

agreements, and schedules thereto, related to the divestiture

of the Port Edwards Assets pursuant to Paragraphs Il or V

of this Order.

K. “Divestiture Trustee” means any trustee appointed by the
Commission pursuant to Paragraph V of this Order.

L. “Designated Vulcan Staff” means those persons, or persons
filling the positions, identified in Confidential Appendix A
to this Order.

M. “Dual Contract Customer” means an Assigned Contract
Customer who, at the time this Order is issued, is supplied
either KOH or potassium carbonate, by contract or
otherwise, by Respondent Oxy and is listed in Confidential
Appendix C.

N. “ERCO Acquisition Agreement” means the April 11, 2005,
Asset Purchase and Sale Agreement, with amendments,
attachments, exhibits, and schedules, between Basic
Chemicals Company, LLC, and ERCO Worldwide (USA)
Inc. attached as Confidential Appendix B to this Order.

O. “Effective Date of Divestiture” means the date on which
Respondents (or a Divestiture Trustee) divests to the
Acquirer the Port Edwards Business completely and as
required by Paragraphs Il or V of this Order.

P. “Governmental Entity” means any Federal, state, local or
non-U.S. government or any court, legislature,
governmental agency or governmental commission or any
judicial or regulatory authority of any government.

Q. “Person” means any individual, partnership, association,
company or corporation.

R. “Port Edwards Assets” means the chlorine, KOH (potassium
hydroxide), caustic soda (sodium hydroxide), hydrochloric
acid, and potassium carbonate manufacturing facility,
located at 100 State Highway 73, Port Edwards, Wisconsin,
54469, and includes:

1. all tangible and real assets used in the operation of the
facility, including any leasehold, ownership, fee, or any
other interest in real estate at the facility grounds in Port
Edwards, Wisconsin, and in the production or
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distribution of the products produced at the facility, and
includes, but is not limited to,

the main plants;

rail cars, trucks, and other vehicles owned by
Respondents related to the transportation and
distribution of products produced or used in the
facility; and

raw materials, work-in-process inventories, stores and
spares, inventories, packaging materials, finished
goods inventories, finished goods in transit to offsite
storage or to customers, and offsite inventory.

all books, records, and documents, including but not
limited to electronically stored documents and records
produced in an electronically readable form, together
with all necessary instructions and software, or access to
software licenses to the Acquirer, relating to the facility
and to the production, marketing, distribution, or sale of
products produced at the facility; PROVIDED,
HOWEVER, that if any such books, records, or
documents also include matters not related to the facility
or products produced at the facility, then only those
portions of the books records and documents that relate
to the facility or the products produced at the facility
shall be included;

. an exclusive right to all intellectual property used solely

in the operation of the facility or in the production,
marketing, distribution, or sale of the products produced
at the facility, and a non-exclusive right to all other
intellectual property used in the operation of the facility
and in the production, marketing, distribution, or sale of
the products produced at the facility;

all licenses and permits used in the operation of the
facility and in the production, marketing, distribution, or
sale of the products produced at the facility;

. at the Acquirer’s option, all contracts, agreements, and

understandings, other than Shared Customer Contracts
and Shared Terminal Contracts, relating to the
manufacture, transportation, storage, terminaling,
marketing, distribution, or sale of the products produced
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at the facility, which includes but is not limited to:
agreements under which the facility receives
potassium and sodium salts, electricity, natural gas,
and carbon dioxide or other inputs at or for the
facility;

agreements for services provided to the facility,
including, but not limited to, rail, trucking, capital
maintenance, and technology;

agreements and contracts with customers for products
produced exclusively by the facility;

agreements and contracts with terminals for products
produced exclusively by the facility;

. all joint ventures relating to the operation of the facility

and the production, marketing, distribution, or sale of the
products produced at the facility;

. all plans (including proposed and tentative plans,

whether or not adopted), specifications, drawings, and
other assets (including the non-exclusive right to use
patents, know-how, and other intellectual property
relating to such plans) related to the operation of the
facility;

. existing easements and rights of way;
. related facilities required for the operation or the storage

of products produced or used at the facility including, but
not limited to, truck, rail, and pipeline facilities,
including truck and rail racks, for the receipt and delivery
of products produced or used at the facility;
approximately 34 acres of land located at 100 State
Highway 73, Port Edwards, Wisconsin, 54469, on
which the Port Edwards facility sits, including the
parcels described in Schedule 2.1(a) to the ERCO
Acquisition Agreement;
all licenses, permits, contracts, agreements, and
understandings relating to the ownership and
operation of the facility.

. “Potash Contract” means the Product Supply Agreement
entered into on March 15, 2005, between PCS Sales (USA),
Inc. and OxyChem for the supply of potassium chloride
chicklets.
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T. “Shared Customer Contracts” means contracts under which
customers receive Hydrochloric Acid, Chlorine, or Caustic
Soda produced both by the Port Edwards facility and by
other chemical facilities owned by Vulcan prior to the
Acquisition Date that are not subject to divestiture under
this order.

U. “Shared Terminal Contracts” means contracts or
agreements with terminals, including those owned by
Vulcan, for storage of products produced both by the Port
Edwards facility and by other chemical facilities owned by
Vulcan prior to the Acquisition Date that are not subject to
divestiture under this order.

V. “Terminaling Agreement” means an agreement between the
Acquirer and Respondent Oxy in which the Acquirer will
use a terminal or facility owned by Respondent Oxy to store
or transfer products produced by the Acquirer at the Port
Edwards facility.

IL.
IT IS FURTHER ORDERED that:

A. Within ten (10) days after the Acquisition Date,
Respondents shall divest the Port Edwards Assets in good
faith to ERCO, pursuant to and in accordance with the
ERCO Acquisition Agreement (which agreement shall not
vary or contradict, or be construed to vary or contradict, the
terms of this Order, it being understood that nothing in this
Order shall be construed to reduce any rights or benefits of
ERCO or to reduce any obligations of Respondents under
such agreements), and such agreement, if approved by the
Commission as the Divestiture Agreement, is incorporated
by reference into this Order and made a part hereof as
Confidential Appendix B.

PROVIDED, HOWEVER, at the option of the Acquirer and
with approval of the Commission, Respondent Oxy may (1)
agree to a long-term lease for the real estate upon which the
Port Edwards facility sits, as a substitute for an acquisition
of the real estate; and (2) exclude the divestiture of the
groundwater collection, monitoring, and treatment systems.
PROVIDED, FURTHER, HOWEVER, with respect to assets
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that are to be divested or agreements entered into pursuant
to this paragraph at the Acquirer’s option, Respondents
need not divest such assets or enter into such agreements
only if the Acquirer chooses not to acquire such assets or
enter into such agreements and the Commission approves
the divestiture without such assets or agreements.

. If, at the time the Commission determines to make this

Order final, the Commission notifies Respondents that

ERCO is not an acceptable acquirer of the Port Edwards

Assets or that the manner in which the divestiture was

accomplished is not acceptable, then, after receipt of such

written notification:

1. Respondent Oxy shall immediately notify ERCO of the
notice received from the Commission and shall as soon
as practicable effect the rescission of the ERCO
Acquisition Agreement; and

2. Respondents shall, within six (6) months from the date
this Order becomes final, divest the Port Edwards Assets
absolutely and in good faith, at no minimum price, to an
acquirer that receives the prior approval of the
Commission and in a manner that receives the prior
approval of the Commission. PROVIDED, HOWEVER,
at the option of the Acquirer and with approval of the
Commission, Respondent Oxy may (1) agree to a long-
term lease for the real estate upon which the Port
Edwards facility sits, as a substitute for an acquisition of
the real estate; and (2) exclude the divestiture of the
groundwater collection, monitoring, and treatment
systems. PROVIDED, FURTHER, HOWEVER, with
respect to assets that are to be divested or agreements
entered into pursuant to this paragraph at the Acquirer’s
option, Respondents need not divest such assets or enter
into such agreements only if the Acquirer chooses not to
acquire such assets or enter into such agreements and the
Commission approves the divestiture without such assets
or agreements.

3. The Commission may appoint a Monitor pursuant to
Paragraph IV of this Order to assist Respondents in:

a. effectuating modifications to the Divestiture
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Agreement or manner of divestiture of the Port
Edwards Assets (including, but not limited to,
entering into additional agreements or arrangements)
as the Commission may determine are necessary to
satisfy the requirements of this Order; and
b. taking such actions as are necessary to maintain the
full economic viability, marketability and
competitiveness of the Port Edwards Assets,
including, but not limited to, monitoring the exchange
of Confidential Business Information about the Port
Edwards Assets to and between Respondents, to
minimize any risk of loss of competitive potential for
the businesses associated with the Port Edwards
Assets, and to prevent the destruction, removal,
wasting, deterioration, or impairment of any of the
Port Edwards Assets except for ordinary wear and
tear.
C. Any Divestiture Agreement that has been approved by the
Commission between the Respondents (or a Divestiture
Trustee) and an Acquirer of the Port Edwards Assets shall
be deemed incorporated into this Order, and any failure by
Respondents to comply with any term of such Divestiture
Agreement shall constitute a failure to comply with this
Order.
D. Until the Effective Date of Divestiture, Respondents shall:
1. take such actions as are necessary to maintain the
viability and marketability of the Port Edwards Assets
and to prevent the destruction, removal, wasting,
deterioration, or impairment of the Port Edwards Assets,
except for ordinary wear and tear; and

2. not sell, transfer, encumber or otherwise impair the full
economic viability, marketability, or competitiveness of
the Port Edwards Assets.

E. No later than the Effective Date of Divestiture, Respondents
shall secure all assignments, consents, and waivers,
including rights of approval and rights of first refusal, from
all private and Governmental Entities that are necessary for
the divestiture of the Port Edwards Assets to the Acquirer.

F. Respondent Oxy shall, no later than the Effective Date of
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Divestiture and as part of the Divestiture Agreement, assign

the Potash Contract to the Acquirer.

G. Respondents shall, at the option of the Acquirer, no later
than the Effective Date of Divestiture, and as part of the
Divestiture Agreement, enter into one or more transition
agreements for the short-term provision of services
provided by Respondents to the Acquirer.

H. Respondents and Respondents’s employees shall not
receive, or have access to, or use or continue to use any
Confidential Business Information about the Port Edwards
Assets or about the production, transportation, delivery,
storage, distribution, marketing, and sale of products of the
Acquirer from the Port Edwards facility except:

1. As otherwise allowed in the Order to Maintain Assets or
this Order;

2. As provided for in a transition services agreement;

3. As consented to by the Acquirer for provision to
Respondent Vulcan;

4. As required by law;

5. To the extent that necessary information is exchanged in
the course of consummating the Acquisition;

6. In negotiating agreements to divest assets pursuant to
this Order and engaging in related due diligence;

7. In complying with this Order or the Order to Maintain
Assets;

8. To the extent necessary to allow Respondents to comply
with the requirements and obligations of the laws of the
United States and other countries;

9. In defending legal claims, investigations or enforcement
actions threatened or brought against or related to the
Port Edwards Assets;

10. In obtaining legal advice.

Respondents shall require any Persons with access to

Confidential Business Information to immediately enter into

agreements with the Respondents and Acquirer not to

disclose any Confidential Business Information to the

Respondents or to any third party except for the purposes

set forth this paragraph.

I. The purposes of this Paragraph are (1) to ensure the
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continuation of Port Edwards Assets as a going concem in
the same manner in which it conducted business as of the
date the Consent Agreement is signed, and (2) to remedy
the lessening of competition resulting from the Acquisition
as alleged in the Commission’s Complaint.

I11.
IT IS FURTHER ORDERED that:

A. For Shared Customer Contracts, Respondents shall, no later
than the Effective Date of Divestiture of the Port Edwards
Assets and as part of the Divestiture Agreement, assign
Shared Customer Contracts in whole or in part, or
contribute to the Acquirer additional customer contracts
held by them, or modify the Shared Customer Contracts or
other customer contracts held by them, to insure that, as a
result of the divestiture, the Acquirer receives:

1. customers of comparable financial strength as measured
by credit rating or some other similar widely accepted
measure;

2. customers requiring delivery to locations at distances
similar to or shorter than the delivery distances for
products from the Port Edwards facility prior to the
divestiture and consistent with the historical delivery
distances for products delivered by the Port Edwards
facility;

3. customers requiring quantities similar to or exceeding
the quantities of product delivered by the Port Edwards
facility prior to the divestiture and consistent with
historical amounts of product delivered by the Port
Edwards facility; and

4. customer contracts of similar or longer lengths of time
for the products delivered by the Port Edwards facility
prior to the divestiture.

B. Respondents shall, no later than the Effective Date of
Divestiture of the Port Edwards Assets, at the option of the
Acquirer, and as part of the Divestiture Agreement, assign
Shared Terminal Contracts in whole or in part, modify
current Shared Terminal Contracts or enter into new
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terminal contracts to insure that, as a result of the
divestiture, the Acquirer receives:

1.

2.

the same terminals as, or terminals of a quality similar
to, those retained by Respondent Oxy;

terminal space equal to or exceeding the capacity of
terminal space used for products delivered by the Port
Edwards facility prior to the divestiture and consistent
with historical amounts of products delivered by the Port
Edwards facility;

. terminal contracts of similar or longer lengths of time

that existed for the products delivered by the Port
Edwards facility prior to the divestiture; and

. terminal capacity in locations similar to the locations

used for products delivered by the Port Edwards facility
prior to the divestiture.

. Respondents shall:

1

2

. not receive Confidential Business Information about the

transportation, delivery, storage, distribution, marketing,
and sale of product by the Acquirer at a terminal owned
by Respondents and used by the Acquirer, PROVIDED,
HOWEVER, individual employees of the Respondents
may receive and use Confidential Business Information
only to the extent required for the operation of a
Terminaling Agreement or to the extent necessary to
allow Respondents to comply with the requirements and
obligations of the laws of the United States and other
countries, and to prepare consolidated financial reports,
tax returns, reports required by securities laws, and
personnel reports. Respondents shall require any
Persons with access to Confidential Business
Information to immediately enter into agreements with
the Respondents and Acquirer not to disclose any
Confidential Business Information to the Respondents or
to any third party except for the purposes set forth this
paragraph.

. include in any Terminaling Agreement:

a. aprovision prohibiting Respondents or any employee
of Respondents from receiving Confidential Business
Information about the transportation, delivery,
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storage, distribution, marketing, and sale of product
by the Acquirer at a terminal owned by Respondents
and used by the Acquirer, except at otherwise
provided in this Paragraph II1.C.; and

b. a provision consistent with the proviso in Paragraph
III.C.1., above, regarding non-disclosure of
Confidential Business Information.

D. The purposes of this Paragraph are (1) to ensure the
continuation of the Port Edwards Assets as a going concern
in the same manner in which it conducted business as of the
date the Consent Agreement is signed, and (2) to remedy
the lessening of competition resulting from the Acquisition
as alleged in the Commission’s Complaint.

Iv.
IT IS FURTHER ORDERED that:

A. At any time after Respondents sign the Consent Agreement
in this matter, the Commission may appoint a Monitor to
assure that Respondents expeditiously comply with all of
their obligations and perform all of their responsibilities as
required by this Order;

B. The Commission shall select the Monitor, subject to the
consent of Respondents, which consent shall not be
unreasonably withheld. If the Respondents have not
opposed, in writing, including the reasons for opposing, the
selection of a proposed Monitor within ten (10) days after
notice by the staff of the Commission to Respondents of the
identity of any proposed Monitor, Respondents shall be
deemed to have consented to the selection of the proposed
Monitor.

C. Not later than ten (10) days after appointment of the
Monitor, Respondents shall execute an agreement that,
subject to the prior approval of the Commission, confers on
the Monitor all the rights and powers necessary to permit
the Monitor to monitor Respondents’s compliance with the
relevant terms of the Order in a manner consistent with the
purposes of the Order.

D. If a Monitor is appointed pursuant to this Paragraph IV,
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Respondents shall consent to the following terms and
conditions regarding the powers, duties, authorities, and
responsibilities of the Monitor:

1. The Monitor shall have the power and authority to

e

monitor the Respondents’s compliance with the terms of
the Order, and shall exercise such power and authority
and carry out the duties and responsibilities of the
Monitor in a manner consistent with the purposes of the
Order and in consultation with the Commission
including, but not limited to:

Assuring that Respondents expeditiously comply with
all of their obligations and perform all of their
responsibilities as required by the Order to Maintain
Assets and the Decision and Order in this matter;
Monitoring Terminaling Agreements;

Monitoring any transition services agreements;
Assuring that Confidential Business Information is
not received or used by Respondents or Acquirer,
except as allowed in the Order to Maintain Assets and
the Decision and Order in this matter.

2. The Monitor shall act in a fiduciary capacity for the

3.

benefit of the Commission.

Subject to any demonstrated legally recognized
privilege, the Monitor shall have full and complete
access to Respondents’s personnel, books, documents,
records kept in the normal course of business, facilities
and technical information, and such other relevant
information as the Monitor may reasonably request,
related to Respondents’s compliance with their
obligations under the Order. Respondents shall
cooperate with any reasonable request of the Monitor
and shall take no action to interfere with or impede the
Monitor's ability to monitor Respondents’s compliance
with the Order.

. The Montitor shall serve, without bond or other security,

at the expense of Respondents on such reasonable and
customary terms and conditions as the Commission may
set. The Monitor shall have authority to employ, at the
expense of the Respondents, such consultants,
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accountants, attorneys and other representatives and
assistants as are reasonably necessary to carry out the
Monitor's duties and responsibilities. The Monitor shall
account for all expenses incurred, including fees for
services rendered, subject to the approval of the
Commission.

5. Respondents shall indemnify the Monitor and hold the
Monitor harmless against any losses, claims, damages,
liabilities, or expenses arising out of, or in connection
with, the performance of the Monitor's duties, including
all reasonable fees of counsel and other reasonable
expenses incurred in connection with the preparations
for, or defense of, any claim, whether or not resulting in
any liability, except to the extent that such losses, claims,
damages, liabilities, or expenses result from misfeasance,
gross negligence, willful or wanton acts, or bad faith by
the Monitor.

6. The Monitor Agreement shall state that within one (1)
month from the date the Monitor is appointed pursuant to
this paragraph, and every sixty (60) days thereafter, the
Monitor shall report in writing to the Commission
concerning performance by Respondents of their
obligations under the Order.

7. Respondents may require the Monitor and each of the
Monitor’s consultants, accountants, attorneys, and other
representatives and assistants to sign a customary
confidentiality agreement; PROVIDED, HOWEVER,
such agreement shall not restrict the Monitor from
providing any information to the Commission.

. The Commission may, among other things, require the

Monitor and each of the Monitor’s consultants, accountants,
attorneys, and other representatives and assistants to sign an
appropriate confidentiality agreement relating to
Commission materials and information received in
connection with the performance of the Monitor’s duties.

. If the Commission determines that the Monitor has ceased

to act or failed to act diligently, the Commission may
appoint a substitute Monitor in the same manner as
provided in this Paragraph IV.
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G. The Commission may on its own initiative, or at the request
of the Monitor, issue such additional orders or directions as
may be necessary or appropriate to assure compliance with
the requirements of the Order.

H. A Monitor appointed pursuant to this Order may be the
same person appointed as the monitor appointed pursuant to
the Order to Maintain Assets in this matter or the
Divestiture Trustee pursuant to the relevant provisions of
this Order.

V.
IT IS FURTHER ORDERED that:

A. If Respondents have not fully complied with the obligations
to divest the Port Edwards Assets as required by Paragraph
II of this Order, the Commission may appoint a Divestiture
Trustee to divest the Port Edwards Assets in a manner that
satisfies the requirements of Paragraph IL
In the event that the Commission or the Attorney General
brings an action pursuant to § 5(1) of the Federal Trade
Commission Act, 15 U.S.C. § 45(1), or any other statute
enforced by the Commission, Respondents shall consent to
the appointment of a Divestiture Trustee in such action to
divest the Port Edwards Assets. Neither the appointment of
a Divestiture Trustee nor a decision not to appoint a
Divestiture Trustee under this Paragraph V shall preclude
the Commission or the Attorney General from seeking civil
penalties or any other relief available to it, including a
court-appointed Divestiture Trustee, pursuant to § 5(1) of
the Federal Trade Commission Act, or any other statute
enforced by the Commission, for any failure by
Respondents to comply with this Order.

B. The Commission shall select the Divestiture Trustee,
subject to the consent of Respondents, which consent shall
not be unreasonably withheld. The Divestiture Trustee shall
be a person with experience and expertise in acquisitions
and divestitures. If Respondents have not opposed, in
writing, including the reasons for opposing, the selection of
any proposed Divestiture Trustee within ten (10) days after
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notice by the staff of the Commission to Respondents of the
identity of any proposed Divestiture Trustee, Respondents
shall be deemed to have consented to the selection of the
proposed Divestiture Trustee.

. Not later than ten (10) days after the appointment of a

Divestiture Trustee, Respondents shall execute a trust
agreement that, subject to the prior approval of the
Commission, transfers to the Divestiture Trustee all rights
and powers necessary to permit the Divestiture Trustee to
effect the divestitures required by this Order.

. If a Divestiture Trustee is appointed by the Commission or

a court pursuant to this Paragraph V, Respondents shall
consent to the following terms and conditions regarding the
Divestiture Trustee’s powers, duties, authority, and
responsibilities:

1. Subject to the prior approval of the Commission, the
Divestiture Trustee shall have the exclusive power and
authority to divest the Port Edwards Assets.

2. The Divestiture Trustee shall have one (1) year after the
date the Commission approves the trust agreement
described herein to divest the Port Edwards Assets
absolutely and in good faith, at no minimum price, to
an Acquirer that receives the prior approval of the
Commission and in a manner that receives the prior
approval of the Commission. If, however, at the end of
the one (1) year period, the Divestiture Trustee has
submitted a plan of divestiture or believes that the
divestiture can be achieved within a reasonable time,
the divestiture period or periods may be extended by
the Commission; PROVIDED, HOWEVER, the
Commission may extend the divestiture period only two
(2) times.

3. Subject to any demonstrated legally recognized
privilege, the Divestiture Trustee shall have full and
complete access to the personnel, books, records and
facilities related to the relevant assets that are required
to be divested by this Order and to any other relevant
information, as the Divestiture Trustee may request.
Respondents shall develop such financial or other
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information as the Divestiture Trustee may request and
shall cooperate with the Divestiture Trustee.
Respondents shall take no action to interfere with or
impede the Divestiture Trustee’s accomplishment of the
divestiture. The Divestiture Trustee shall have the right
and authority to negotiate and modify contracts to
satisfy the provisions of Paragraph III of this Order.
Any delays in divestiture caused by Respondents shall
extend the time for divestiture under this Paragraph V
in an amount equal to the delay, as determined by the
Commission.

The Divestiture Trustee shall use best efforts to
negotiate the most favorable price and terms available
in each contract that is submitted to the Commission,
subject to Respondents’s absolute and unconditional
obligation to divest expeditiously and at no minimum
price. The divestiture shall be made in the manner and
to an acquirer as required by this Order;

PROVIDED, HOWEVER, if the Divestiture Trustee
receives bona fide offers from more than one acquiring
entity, and if the Commission determines to approve
more than one such acquiring entity, the Divestiture
Trustee shall divest to the acquiring entity selected by
Respondents from among those approved by the
Commission;

PROVIDED FURTHER, HOWEVER, that Respondents
shall select such entity within five (5) days after
receiving notification of the Commission’s approval.
The Divestiture Trustee shall serve, without bond or
other security, at the cost and expense of Respondents,
on such reasonable and customary terms and conditions
as the Commission or a court may set. The Divestiture
Trustee shall have the authority to employ, at the cost
and expense of Respondents, such consultants,
accountants, attorneys, investment bankers, business
brokers, appraisers, and other representatives and
assistants as are necessary to carry out the Divestiture
Trustee’s duties and responsibilities. The Divestiture
Trustee shall account for all monies derived from the



28

10.

11.

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 140

Decision and Order

divestiture and all expenses incurred. After approval by
the Commission of the account of the Divestiture
Trustee, including fees for the Divestiture Trustee’s
services, all remaining monies shall be paid at the
direction of the Respondents, and the Divestiture
Trustee’s power shall be terminated. The compensation
of the Divestiture Trustee shall be based at least in
significant part on a commission arrangement
contingent on the divestiture of all of the relevant assets
that are required to be divested by this Order.
Respondents shall indemnify the Divestiture Trustee
and hold the Divestiture Trustee harmless against any
losses, claims, damages, liabilities, or expenses arising
out of, or in connection with, the performance of the
Divestiture Trustee’s duties, including all reasonable
fees of counsel and other expenses incurred in
connection with the preparation for, or defense of, any
claim, whether or not resulting in any liability, except
to the extent that such losses, claims, damages,
liabilities, or expenses result from misfeasance, gross
negligence, willful or wanton acts, or bad faith by the
Divestiture Trustee.

The Divestiture Trustee shall have no obligation or
authority to operate or maintain the relevant assets
required to be divested by this Order.

The Divestiture Trustee shall act in a fiduciary capacity
for the benefit of the Commission.

The Divestiture Trustee shall report in writing to
Respondents and to the Commission every sixty (60)
days conceming the Divestiture Trustee’s efforts to
accomplish the divestiture.

Respondents may require the Divestiture Trustee and
each of the Divestiture Trustee’s consultants,
accountants, attorneys and other representatives and
assistants to sign a customary confidentiality
agreement; PROVIDED, HOWEVER, such agreement
shall not restrict the Divestiture Trustee from providing
any information to the Commission.

The Commission may, among other things, require the
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Divestiture Trustee and each of the Divestiture
Trustee’s consultants, accountants, attorneys, and other
representatives and assistants to sign an appropriate
confidentiality agreement relating to Commission
materials and information received in connection with
the performance of the Divestiture Trustee’s duties.

E. If the Commission determines that a Divestiture Trustee has
ceased to act or failed to act diligently, the Commission
may appoint a substitute Divestiture Trustee in the same
manner as provided in this Paragraph V.

F. The Commission or, in the case of a court-appointed
Divestiture Trustee, the court, may on its own initiative or
at the request of the Divestiture Trustee issue such
additional orders or directions as may be necessary or
appropriate to accomplish the divestiture required by this
Order.

G. The Divestiture Trustee(s) appointed pursuant to Paragraph
V of this Order may be the same Person appointed as the
Monitor pursuant to Paragraph IV of this Order.

VL.

IS FURTHER ORDERED that until December 31, 2006,
Respondent Oxy, including, but not limited to, its agents and
Armand Products Company, shall not solicit any Assigned
Contract Customer in an attempt to sell, currently or in the future,
such customer KOH (if the contract assigned to the Assigned
Contract Customer was for KOH) or potassium carbonate (if the
contract assigned to the Assigned Contract Customer was for
potassium carbonate) including, but not limited to, making offers
pursuant to a “meet or release” or “competitive price” or similar
clause in customer contracts. PROVIDED, HOWEVER,
Respondent Oxy may discuss the terms of Respondent Oxy’s
contract or supply with a Dual Contract Customer, but shall not
otherwise solicit an Assigned Contract Customer as prohibited by
this Paragraph VI. PROVIDED, FURTHER, HOWEVER, if an
Assigned Contract Customer is no longer under contract with the
Acquirer, this Paragraph VI no longer applies to Respondent Oxy
in relation to that Assigned Contract Customer.
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VIIL.

IT IS FURTHER ORDERED that Respondents shall
facilitate the hiring of any Designated Vulcan Staff by the
Acquirer prior to the Effective Date of Divestiture by:

A. Allowing the Acquirer an opportunity to interview each
person identified as Designated Vulcan Staff before they are
hired pursuant to this Paragraph VII;

B. Allowing the Acquirer to inspect the personnel files and
other documentation relating to the Designated Vulcan
Staff, to the extent permissible under applicable laws,
before they are hired pursuant to this Paragraph VII;

C. Not offering any incentive to the Designated Vulcan Staff to
decline employment with the Acquirer;

D. Not interfering with any negotiations by the Acquirer to
employ any Designated Vulcan Staff;

E. Removing any contractual impediments with the
Respondents that may deter any Designated Vulcan Staff
from accepting employment with the Acquirer and
assigning any confidentiality agreements or restrictions,
except as to information related solely to products or
businesses not transferred to the Acquirer and any non-
compete agreements; and

F. Vesting all pension rights, current and accrued, of any
Designated Vulcan Staff as of the date of transition to
employment with the Acquirer.

VIIIL.

IT IS FURTHER ORDERED that for a period of ten (10)
years from the date this Order is issued, Respondent Oxy,
including its joint venture, Armand Products Company, shall not,
without providing advance written notification to the Commission
in the manner described in this Paragraph VIII, directly or
indirectly:

A. Acquire any stock, share capital, equity or other interest in
any Person, corporate or non-corporate that produces, or
assets used in the production or sale of, potassium
hydroxide, potassium carbonate, or potash; or
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B. Enter into any contracts to manage or operate any Person
that produces potassium hydroxide, potassium carbonate, or
potash.

Said notification shall be given on the Notification and Report
Form set forth in the Appendix to Part 803 of Title 16 of the Code
of Federal Regulations as amended (herein referred to as “the
Notification”), and shall be prepared and transmitted in
accordance with the requirements of that part, except that no
filing fee will be required for any such notification, notification
shall be filed with the Secretary of the Commission, notification
need not be made to the United States Department of Justice, and
notification is required only of Respondent Oxy and not of any
other party to the transaction. Respondent Oxy shall provide the
Notification to the Commission at least thirty days prior to
consummating the transaction (hereinafter referred to as the “first
waiting period”). If, within the first waiting period,
representatives of the Commission make a written request for
additional information or documentary material (within the
meaning of 16 C.F.R. § 803.20), Respondent Oxy shall not
consummate the transaction until thirty days after submitting such
additional information or documentary material. Early
termination of the waiting periods in this paragraph may be
requested and, where appropriate, granted by letter from the
Bureau of Competition.

PROVIDED, HOWEVER, that prior notification shall not be
required by this paragraph for a transaction for which Notification
is required to be made, and has been made, pursuant to Section
7A of the Clayton Act, 15 U.S.C. § 18a.

PROVIDED, FURTHER, HOWEVER, that prior notification
shall not be required by this paragraph for an acquisition, if
Respondent Oxy acquires no more than one percent of the
outstanding securities or other equity interest in an entity
described in subparagraphs VIILA and VIII.B.

IX.
IT IS FURTHER ORDERED that:
A. Within thirty (30) days after the date this Order becomes
final, and every sixty (60) days thereafter until Respondents
have fully complied with Paragraphs Il and V of this Order,
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Respondents shall submit to the Commission a verified
written report setting forth in detail the manner and form in
which they intend to comply, are complying, and have
complied with this Order. Respondents shall submit at the
same time a copy of their report concerning compliance
with this Order to the Divestiture Trustee or the Monitor, if
any Divestiture Trustee or Monitor has been appointed
pursuant to this Order. Respondents shall include in their
reports, among other things that are required from time to
time, a full description of the efforts being made to comply
with the relevant Paragraphs of the Order, including a
description of all substantive contacts or negotiations
related to the divestiture of the relevant assets and the
identity of all parties contacted. Respondents shall include
in their reports copies of all written communications to and
from such parties, all internal memoranda, and all reports
and recommendations concerning completing the
obligations.

. Within thirty (30) days after the date this Order is issued,

and annually for ten (10) years on the anniversary of the
date this Order is issued, Respondents shall submit to the
Commission a verified written report setting forth in detail
the manner and form in which they have complied, are
complying, and will comply with this Order. Respondents
shall include in their compliance reports, among other
things that are required from time to time, a full description
of the efforts being made to comply with the Order and
copies of all written communications to and from all
persons relating to this Order.

PROVIDED, HOWEVER: Respondents Vulcan shall submit
annual reports pursuant to this Paragraph IX.B for two (2)
years on the anniversary of the date this Order is issued.
PROVIDED FURTHER, HOWEVER, if either Paragraph
IL.B or Paragraph V come into effect, Respondent Vulcan
shall submit annual reports pursuant to this Paragraph IX.B
for five (5) years on the anniversary of the date this Order is
issued.
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X.

IT IS FURTHER ORDERED that Respondent Oxy shall
notify the Commission at least thirty (30) days prior to any
proposed (1) dissolution of the Respondent Oxy, (2) acquisition,
merger or consolidation of Respondent Oxy, or (3) any other
change in the Respondent Oxy that may affect compliance
obligations arising out of the order, including but not limited to
assignment and the creation or dissolution of subsidiaries.

XI.

IT IS FURTHER ORDERED that, for the purpose of
determining or securing compliance with this Order, and subject
to any legally recognized privilege, and upon written request with
reasonable notice, Respondents shall permit any duly authorized
representative of the Commission:

A. access, during office hours of Respondents and in the
presence of counsel, to all facilities and access to inspect
and copy all books, ledgers, accounts, correspondence,
memoranda and all other records and documents in the
possession or under the control of Respondents related to
compliance with this Order; and

B. upon five (5) days’ notice to Respondents and without
restraint or interference from Respondents, to interview
officers, directors, or employees of Respondents, who may
have counsel present, regarding such matters.

XII.
IT IS FURTHER ORDERED that this Order shall
terminate ten (10) years from the date it is issued.

By the Commission.
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CONFIDENTIAL APPENDIX A

[Redacted From the Public Record Version But Incorporated
By Reference|

CONFIDENTIAL APPENDIX B

[Redacted From the Public Record Version But Incorporated
By Reference|

CONFIDENTIAL APPENDIX C

[Redacted From the Public Record Version But Incorporated
By Reference|
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Analysis of the Complaint and Proposed Consent Order to
Aid Public Comment

1. Introduction

The Federal Trade Commission (“FTC” or “Commission”) has
accepted, subject to final approval, an Agreement Containing
Consent Orders (“Consent Agreement”) from Occidental Chemical
Company (“OxyChem”) and Vulcan Materials Company (“Vulcan”)
(collectively “Respondents”). The Consent Agreement is intended
to resolve anticompetitive effects stemming from OxyChem’s
proposed acquisition of the chemical assets of Vulcan. The Consent
Agreement includes a proposed Decision and Order (“Order”) which
requires Respondents to divest Vulcan’s facility in Port Edwards,
Wisconsin and assets relating to the research, development,
marketing, sales, and production of chemicals produced at the
facility including chlorine, caustic soda (sodium hydroxide), KOH
(potassium hydroxide), APC (anhydrous potassium carbonate), and
hydrochloric acid (“Port Edwards business”). The Order calls for
divestiture of the Port Edwards business to ERCO Worldwide
(“ERCO”) or, in the event the Commission requires recision of such
acquisition, another approved buyer. The Consent Agreement also
includes an Order to Maintain Assets, which requires Respondents
to preserve the Port Edwards business as a viable, competitive, and
ongoing operation until the divestiture is achieved.

The Consent Agreement, if finally accepted by the Commission,
would settle charges that OxyChem’s proposed acquisition of
Vulcan’s chemical assets may have substantially lessened
competition in the markets for KOH, potassium carbonate, and APC.
The Commission has reason to believe that OxyChem’s proposed
acquisition of Vulcan’s Port Edwards business would have violated
Section 7 of the Clayton Act and Section 5 of the Federal Trade
Commission Act.

II. The Proposed Complaint
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According to the Commission’s proposed complaint, the relevant
product markets in which to analyze the effects of OxyChem’s
proposed acquisition of Vulcan’s chemical assets are the production
and sale of KOH, potassium carbonate, and APC. KOH is the raw
material for the production of many potassium chemicals, such as
potassium permanganate, citrate, acetate, cyanide, benzoate, iodide,
and sorbate. The largest end use of KOH is the production of
potassium carbonate, commonly known as potash. End uses for
potassium carbonate include nutrition supplements for dairy cattle,
video glass for television and computer monitors, other specialty
glass, potassium silicates, fertilizers, gas processing, industrial
intermediaries, photographic development processes, detergents; and
food products. Potassium carbonate can be produced in liquid or
flake (solid) form. Over 90% of total potcarb production in the
United States is of the flake form, known as APC. For most APC
customers, liquid potassium carbonate is not an economically viable
substitute.

The proposed complaint alleges that the markets for KOH,
potcarb, and APC are highly concentrated and that OxyChem and
Vulcan have been the primary competitors in these markets for many
years and are the only producers of APC in the U.S. As the proposed
Complaint describes, customers have relied on the competition
between these companies to maintain competitive pricing levels.
The proposed complaint alleges that OxyChem’s proposed
acquisition of Vulcan’s chemical assets would reduce competition
by eliminating direct competition between these two companies.
The proposed complaint further alleges that entry into the relevant
markets would not be timely, likely, or sufficient to deter or offset
the acquisition’s adverse competitive effects.

III. Terms of the Proposed Order

The proposed Order also requires that, within 10 days of
OxyChem’s acquisition of Vulcan’s chemical assets, OxyChem
divest the Port Edwards business to ERCO Worldwide (USA) Inc.,
an indirect subsidiary of Superior Plus, Inc., a Canadian company.
The Port Edwards business will become part of ERCO Worldwide,
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a division of Superior Plus whose parent, Superior Plus Income
Fund, is a Canadian income fund. Superior Plus, Inc. has four
divisions: Superior Propane; ERCO Worldwide; Winroc; and
Superior Energy Management. The market value of the fund is Cdn
$2.5 billion. ERCO’s total revenues in 2004 were Cdn $396 million.

The assets to be divested under the proposed Order include Port
Edwards’s manufacturing facilities, related transportation assets
(including railcars and terminal contracts), raw material supply
agreements, and customer contracts. Port Edwards is Vulcan’s only
manufacturing facility that has the capacity to produce KOH and
APC. The divested assets are sufficient to allow ERCO to
effectively continue the production and marketing of KOH, APC,
HCI, caustic soda, and chlorine at Port Edwards in amounts, and
under terms, equivalent to the historical production and sale of these
chemicals from the facility.

The Order further provides that if, at the time the Commission
makes this Order final, the Commission notifies Respondents that
ERCO is not an acceptable acquirer of the Port Edwards business or
that the manner in which the divestiture was accomplished is not
acceptable, then, the divestiture to ERCO shall be rescinded and
within a six-month period, OxyChem shall divest the Port Edwards
business to an acquirer acceptable to the Commission. If, following
this six month period, the Port Edwards Assets have not been
divested, then the Commission may appoint a Divestiture Trustee to
divest the assets in a manner acceptable to the Commission.

The proposed Order to Maintain Assets that is also included in
the Consent Agreement requires that Respondents maintain the Port
Edwards business as a viable and competitive operation until the
business is transferred to ERCO or another Commission-approved
acquirer. Furthermore, the order contains measures designed to
ensure that no material confidential information is exchanged
between Respondents and the Port Edwards business (except as
otherwise provided in the Order to Maintain Assets) and measures
designed to prevent interim harm to competition in the relevant
markets pending divestiture.
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The proposed Order also provides for the Commission to appoint
a Monitor Trustee to oversee OxyChem’s compliance with the terms
of the order, and in the Order to Maintain Assets, the Commission
appoints Richard M. Klein as Monitor Trustee. Mr. Klein has a
Ph.D in Inorganic Chemistry and was the President and CEO of
Sybron Chemicals from 1979 to 2001. He serves on the boards of
a number of companies and has been appointed by the Commission
as Monitor Trustee or Hold Separate Trustee in other FTC matters.

Within thirty (30) days after the date this Order becomes final,
and every sixty (60) days thereafter until Respondents have fully
divested the Port Edwards business, Respondents are required to
submit a verified written report describing how they are complying,
have complied, and intend to comply with the terms of the Order.
Further, within thirty (30) days after the date this Order is issued, and
annually for ten (10) years on the anniversary of the date this Order
is issued, Respondent OxyChem must submit a verified written
report to the Commission describing how it is complying, has
complied, and intends to comply with the terms of the Order.
Finally, within thirty (30) days after the date this Order is issued and
annually for two (2) years on the anniversary of the date this Order
is issued, Respondent Vulcan shall submit to the Commission a
verified written report describing how it has complied, is complying,
and will comply with this Order; however, if either Paragraph II.B
or Paragraph V of the Order come into effect, Respondent Vulcan
shall submit annual reports for five (5) years on the anniversary of
the date this Order is issued.

IV. Opportunity for Public Comment

The proposed Order has been placed on the public record for
thirty (30) days to receive comments by interested persons.
Commentsreceived during this period will become part ofthe public
record. After thirty (30) days, the Commission will review the
Consent Agreement and comments received and decide whether to
withdraw its agreement or make final the Consent Agreement’s
proposed Order and Order to Maintain Assets.
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The purpose of this analysis is to facilitate public comment on the
proposed Order. This analysis is not intended to constitute an
official interpretation of the Consent Agreement, the proposed
Order, or the Order to Maintain Assets, or in any way to modify the
terms of the Consent Agreement, the proposed Order, or the Order
to Maintain Assets.
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IN THE MATTER OF

VALERO L.P,, ET. AL.

CONSENT ORDER, ETC., INREGARD TO ALLEGED VIOLATIONS OF
SEC.7 OF THE CLAYTON ACT AND SEC.5 OF THE FEDERAL TRADE
COMMISSION ACT

Docket C-4141; File No. 0510022
Complaint, June 14, 2005--Decision, July 22, 2005

This consent order addresses the acquisition by Respondents Valero L.P. and
Valero Energy Corporation -- collectively engaged in the transportation and
storage of crude oil, and in the refining, transportation, and marketing of
petroleum products and related petrochemical products -- of Respondents
Kaneb Services LLC and Kaneb Pipe Line Partners, L.P., which collectively
own and operate refined petroleum product pipelines and petroleum and
specialty liquids storage and terminaling facilities. The order, among other
things, requires the respondents to divest three Kaneb petroleum terminals in
the Greater Philadelphia, Pennsylvania area; to divest a Kaneb pipeline system
that originates in Casper, Wyoming, and terminates in Rapid City, South
Dakota (and includes Kaneb petroleum terminals in Rapid City, South Dakota,
Cheyenne, Wyoming, Denver, Colorado, and Colorado Springs, Colorado); and
to divest Kaneb petroleum terminals in Martinez and Richmond, California.
The consent order also requires Respondent Valero L.P. to ensure that
customers and prospective customers have non-discriminatory access to
commingled terminaling of ethanol at its retained San Francisco Bay terminals -
- on terms and conditions no less advantageous than those given to Valero
Energy -- and to create firewalls that prevent the transfer of competitively
sensitive information between the merged firm and Valero Energy.

Participants

For the Commission: Peter Richman, Marc W. Schneider,
Robert E. Friedman, Brian J. Telpner, Vadim M. Brusser,
Natasha Allen, Jacob Swanton, Sara S. Brown, Nick Pedersen
Phillip L. Broyles, Naomi Licker, Elizabeth A. Piotrowski, Daniel
P. Ducore, Mark D. Williams, Louis Silvia and Mark Frankena.

For the Respondents: Ilene Knable Gotts, Wachtell, Lipton,
Rosen & Katz, and Daniel Wellington, Fulbright & Jaworski LLP
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COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act and the Clayton Act, and by virtue of the authority vested in it
by said Acts, the Federal Trade Commission (“FTC” or
“Commission”), having reason to believe that Respondents Valero
L.P. and Valero Energy Corporation and Respondents Kaneb
Services LLC and Kaneb Pipe Line Partners, L.P. (together
“Kaneb”) have entered into agreements and plans of merger
whereby Valero L.P. proposes to acquire all of the outstanding
common stock of Kaneb, that such agreement and plan of merger
violates Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 45, and Section 7 of the Clayton Act, as
amended, 15 U.S.C. § 18, and it appearing to the Commission that
a proceeding in respect thereof would be in the public interest,
hereby issues its complaint, stating its charges as follows:

I. RESPONDENTS

Valero L.P.

1. Respondent Valero L.P. is a publicly-traded limited partnership
organized, existing, and doing business under and by virtue of
the laws of the state of Delaware, with its office and principal
place of business located at One Valero Way, San Antonio,
Texas 78249.

2. Respondent Valero L.P. is, and at all times relevant herein has
been, a diversified transportation and terminaling company
engaged, either directly or through affiliates, in the
transportation and terminaling of crude oil, intermediate
refinery feed stocks, finished petroleum product blend
components, gasoline, diesel fuel, and aviation fuel; and other
related businesses.

3. Valero GP, LLC is the general partner of Riverwalk Logistics,
L.P., which is in turn the general partner of Valero L.P. Valero
GP, LLC manages the operations and employs the full-time
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personnel of Valero L.P. Riverwalk Logistics, L.P. owns a two
percent general partnership interest in Valero L.P. At all times
relevant herein, Valero GP, LLC and Riverwalk Logistics, L.P.
have been indirect wholly owned subsidiaries of Valero Energy
Corporation.

. Respondent Valero L.P. is, and at all times relevant herein has

been, engaged in commerce as “commerce’ is defined in
Section 1 of the Clayton Act, as amended, 15 U.S.C. § 12, and
is an entity whose business is in or affecting commerce as
“commerce” is defined in Section 4 of the Federal Trade
Commission Act, as amended, 15 U.S.C. § 44.

Valero Energy Corporation

. Respondent Valero Energy Corporation is a corporation

organized, existing, and doing business under and by virtue of
the laws of the state of Delaware, with its office and principal
place of business located at One Valero Way, San Antonio,
Texas 78249.

. Respondent Valero Energy Corporation is, and at all times

relevant herein has been, a diversified energy company
engaged, either directly or through affiliates, in the refining of
crude oil into refined petroleum products, including gasoline,
aviation fuel, and other light petroleum products; the
transportation, terminaling, and marketing of gasoline, diesel
fuel, and aviation fuel; and other related businesses.

. Respondent Valero Energy Corporation is, and at all times

relevant herein has been, engaged in commerce as “commerce”
is defined in Section 1 of the Clayton Act, as amended, 15
U.S.C. § 12, and is a corporation whose business is in or
affecting commerce as “commerce” is defined in Section 4 of
the Federal Trade Commission Act, as amended, 15 U.S.C. §
44,
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Kaneb Pipe Line Partners, L.P.

Respondent Kaneb Pipe Line Partners, L.P. is a publicly-traded
limited partnership organized, existing, and doing business
under and by virtue of the laws of the state of Delaware, with
its office and principal place of business located at 2435 North
Central Expressway, Richardson, Texas 75080.

. Respondent Kaneb Pipe Line Partners, L.P. is, and at all times

relevant herein has been, a diversified transportation and
terminaling company engaged, either directly or through
affiliates, in the transportation and terminaling of crude oil,
intermediate refinery feed stocks, finished petroleum product
blend components, gasoline, diesel fuel, and aviation fuel; and
other related businesses.

Respondent Kaneb Pipe Line Partners, L.P. is, and at all
times relevant herein has been, engaged in commerce as
“commerce” is defined in Section 1 of the Clayton Act, as
amended, 15 U.S.C. § 12, and is an entity whose business is
in or affecting commerce as “commerce” is defined in
Section 4 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 44.

Kaneb Services LLC

Respondent Kaneb Services LLC is a publicly-traded
limited liability company organized, existing, and doing
business under and by virtue of the laws of the state of
Delaware, with its office and principal place of business
located at 2435 North Central Expressway, Richardson,
Texas 75080.

Respondent Kaneb Services LLC is, and at all times
relevant herein has been, a company that manages and
operates a refined petroleum products and anhydrous
ammonia pipeline business and a terminaling of petroleum
products and specialty liquids business through the general
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partner interest owned by one of its subsidiaries in Kaneb
Pipe Line Partners, L.P., a Delaware limited partnership,
which in turn owns those systems and facilities through its
subsidiaries, and other related businesses.

Respondent Kaneb Services LLC is, and at all times
relevant herein has been, engaged in commerce as
“commerce” is defined in Section 1 of the Clayton Act, as
amended, 15 U.S.C. § 12, and is a corporation whose
business is in or affecting commerce as “commerce” is
defined in Section 4 of the Federal Trade Commission Act,
as amended, 15 U.S.C. § 44.

II. THE MERGERS

Pursuant to (1) the Agreement and Plan of Merger, dated as
of October 31, 2004, by and among, Valero L.P.; Riverwalk
Logistics, L.P.; Valero GP LLC; VLI Sub A LLC; and
Kaneb Services LLC; and (2) the Agreement and Plan of
Merger, dated as of October 31, 2004, by and among Valero
L.P.; Riverwalk Logistics, L.P.; Valero GP LLC; VLI Sub B
LLC; Kaneb Pipe Line Partners, L.P.; and Kaneb Pipe Line
Company LLC, Valero L.P. intends to acquire all of the
equity interests of Kaneb Services LLC and Kaneb Pipe
Line Company, L.P. in exchange for cash, Valero L.P
partnership units, or a combination of cash and Valero L.P.
partnership units. The value of the transaction at the time of
the agreements was approximately $2.8 billion. The
surviving entity is to be called Valero L.P.

III. TRADE AND COMMERCE

Relevant Product Markets

A line of commerce in which to analyze the effect of the
proposed transaction is the provision of terminaling services
for light petroleum products, fuel blending components,
intermediate feed stocks for refinery units, and crude oil.
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A line of commerce in which to analyze the effect of the
proposed transaction is the pipeline transportation of light
petroleum products.

A line of commerce in which to analyze the effect of the
proposed transaction is the bulk supply of light petroleum
products.

Light petroleum product terminals are specialized facilities
with large storage tanks used to receive light petroleum
products by pipeline, by water, or direct from refinery
production; for storage; and for redistribution by pipeline,
water carrier, or local distribution by truck.

Terminaling services consist of a cluster of services related
to the storage and throughput of petroleum products.
Terminals receive, store, and handle bulk quantities of light
petroleum products for redelivery by pipeline, into water
vessels, or across truck racks in tankwagon quantities. They
also perform value-added services, such as handling and
injection of motor fuel additives (including ethanol) as light
petroleum products are redelivered across the truck rack.
Terminals also receive, store, and redeliver bulk quantities
of crude oil, refinery feedstocks, and other blending
components for finished fuels.

Light petroleum products include motor gasoline, distillates,
and jet fuel.

Motor gasoline is produced in various grades and types,
including conventional unleaded gasoline, reformulated
gasoline, CARB gasoline, and others. Reformulated
gasoline is gasoline formulated for use in motor vehicles,
the composition and properties of which meet the
requirements of the reformulated gasoline regulations
promulgated by the U.S. Environmental Protection Agency
under Section 211K of the Clean Air Act. Reformulated
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gasoline also includes oxygenated fuels program
reformulated gasoline. CARB gasoline is gasoline meeting
the specifications of the California Air Resources Board,
and which also meet or exceed U.S. Environmental
Protection Agency gasoline specifications for the areas in
which they are used. There is no substitute for gasoline as a
fuel for automobiles and other vehicles that are designed to
use gasoline.

Diesel fuel is a petroleum distillate with the referenced
sulfur specification to meet on-road, off-road, or home
heating uses. There is no substitute for the appropriate
diesel fuel as a fuel for trucks, railroad engines, farm
equipment, other vehicles and equipment designed to burn
diesel fuel. Jet fuel is a kerosene product meeting the
specifications for use as turbojet and turboprop engines.
Military jet fuel meets the specifications for kerosene
products designated for military use (JP-8 and JP-5).

Blend components are petroleum products and other
chemicals blended with unfinished gasoline to produce
finished gasoline. Examples of common blend components
include CARBOB, reformate, alkylate, MTBE, and ethanol.
Ethanol is an anhydrous denatured aliphatic alcohol. The
use of ethanol as a gasoline blending component and
oxygenate has become increasingly prevalent in some parts
of the country, especially as some states, (e.g., California,
New York) have recently prohibited the use of oxygenates
such as MTBE.

Crude oil is the primary feedstock distilled and further
refined to produce finished fuel products and other refined
products. Intermediate feedstocks are semi-refined
petroleum products used as feedstocks to blend into finished
petroleum products.
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Relevant Geographic Markets

Relevant sections of the country in which to analyze the
proposed transaction are the following:

. Greater Philadelphia Area, consisting of the metropolitan

statistical areas (“MSAs”) of Philadelphia, Pennsylvania,
Wilmington, Delaware, and Camden, New Jersey, where the
mergers would reduce competition in terminaling services
for, and among bulk suppliers of, light petroleum products,
as alleged below;

. Colorado Front Range, consisting of the portion of Colorado

east of the Continental Divide, including the MSAs of
Denver, Colorado Springs, Fort Collins, and Boulder,
Colorado, where the mergers would reduce competition in
pipeline transportation and terminaling services for, and
among bulk suppliers of, light petroleum products, as
alleged below; and

. Northern California, consisting of California counties north

of, but not including, San Luis Obispo, Kern, and San
Bernardino counties, and narrower markets contained
therein, where the mergers would reduce competition in
terminaling services for crude oil, light petroleum products,
blend components, and intermediate refinery feedstocks,
and among bulk suppliers of light petroleum products and
blend components (including ethanol), as alleged below.

Market Structure

Greater Philadelphia Area

Refineries produce light petroleum products and deliver
them either into storage tanks or terminals on the refinery
premises or into pipelines or deepwater marine vessels, that,
in turn, deliver the fuel products into terminals located near
the final consumer.
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Refineries, deepwater-capable terminals, and pipeline
terminals are direct horizontal competitors from which firms
produce or to which firms deliver bulk supplies of light
petroleum products. In the Greater Philadelphia Area, local
refiners and bulk suppliers sell to independent discount
gasoline retailers, oil companies, and wholesalers of light
petroleum products.

Bulk suppliers of light petroleum products require terminals
that can receive, store, and transfer the products to marine
vessel, pipeline or truck. There is no substitute for light
petroleum products terminals for bulk suppliers.

Firms that purchase truck-load quantities of light petroleum
products to supply their retail or commercial pumps have no
effective alternative to using local light petroleum product
terminals.

Valero and Kaneb are direct horizontal competitors in the
provision of terminaling services for bulk suppliers in the
Greater Philadelphia Area.

Kaneb is an independent commercial terminal operator.
Kaneb does not own or sell any light petroleum products to
retail or commercial customers. Thus, in Philadelphia,
Kaneb derives its revenue solely from the provision of
terminaling services, including receipt and throughput of
bulk supplies.

Bulk suppliers may purchase light petroleum products from
an integrated refiner and terminal operator in the Greater
Philadelphia Area (“local suppliers”). The local suppliers in
the Philadelphia area include Valero, ConocoPhillips,
Premcor, Sunoco, ExxonMobil, and Hess.

A reasonable substitute for bulk suppliers to purchasing
light petroleum products made by local refineries in the
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Greater Philadelphia Area for a significant portion of the
time is the purchase of wholesale light petroleum products
produced outside the area and physically delivered by a
pipeline or marine vessel. The primary sources of these
imports are refiners located in the U.S. Gulf Coast region
(“Gulf Coast”) and outside the United States.

Valero L.P. owns a light petroleum products terminal in
Paulsboro, New Jersey, from which light petroleum
products are delivered by truck into, among other places, the
Greater Philadelphia Area. The Valero L.P. terminal is
supplied by Valero Energy’s Paulsboro refinery.

Kaneb owns three terminals in the greater Philadelphia area:
two in Philadelphia and one in Paulsboro, New Jersey.
Kaneb’s “north” Philadelphia terminal is connected to the
Colonial Pipeline and is capable of receiving bulk
shipments of light petroleum products produced in the Gulf
Coast. The terminal also has a dock that permits it to
receive bulk marine shipments by barge. Kaneb’s “south”
Philadelphia terminal is connected to the Colonial Pipeline
but does not currently have access to marine shipments.
Kaneb’s Paulsboro terminal can receive bulk shipments
both from the Colonial Pipeline and from deepwater
tankers.

On April 25, 2005, Valero Energy announced its intent to
acquire Premcor Inc. in a transaction valued at
approximately $8 billion. The transaction includes
Premcor’s Delaware City, Delaware, refinery. For the
purposes of analyzing the proposed Valero/Kaneb
transaction, the Commission assumes a combined Valero,
Kaneb, and Premcor.

Post-merger, the combined Valero, Kaneb, and Premcor will
control a significant share of bulk supply and terminaling
services for light petroleum products in the greater
Philadelphia area. The proposed transaction would
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significantly increase market concentration, and post-merger
the market would be highly concentrated. Without Premcor,
post-merger, the combined Valero and Kaneb would still
control a significant share of bulk supply and terminaling
services for light petroleum products in the Greater
Philadelphia area.

As an independent terminal operator, Kaneb today provides
Philadelphia area customers access to bulk supply
originating outside the area. Without this competitive
constraint, Philadelphia prices, generally limited by either
Gulf Coast prices plus pipeline tariff or New York Harbor
prices adjusted by the water-borne transportation costs,
could rise.

Kaneb’s terminals are the only Philadelphia area terminals
accessible to independent delivery, storage, and throughput
of bulk imports of light petroleum products delivered by
marine vessel (deepwater and barge) and Colonial Pipeline
into the Greater Philadelphia area. Loss of access would
reduce the total supply to the Greater Philadelphia area and
increase wholesale prices for light petroleum products.

After the mergers, the combined firm could effectively
coordinate with the other providers in the Greater
Philadelphia area to raise prices in bulk supply of and
terminaling services for light petroleum products in the
greater Philadelphia area.

Colorado Front Range

Valero and Kaneb are direct horizontal competitors in the
provision of pipeline transportation to and terminaling
services for bulk suppliers of light petroleum products in the
Colorado Front Range and in narrower markets contained
therein. Other providers of bulk supply and terminaling
services for light petroleum products in the Colorado Front
Range are Sinclair, Suncor, ConocoPhillips, and Magellan.
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Kaneb is an independent pipeline and terminal operator in
the Colorado Front Range. Kaneb does not own or sell any
of the product that it transports on its pipeline or stores in its
terminal. Thus, Kaneb derives its revenue solely from
providing pipeline transportation and terminaling services.

Bulk supply customers in Denver may purchase light
petroleum products from local suppliers. The local
suppliers in the Colorado Front Range are Valero, Suncor,
ConocoPhillips, and Sinclair.

For bulk supply customers, a reasonable substitute for
purchasing from local refiners for a significant portion of
the time is purchasing wholesale light petroleum products
from refineries located outside of the Colorado Front Range
and physically delivered into the area by pipeline. Refiners
outside of the area, in Montana, Wyoming, Kansas, and
Texas, that supply the Colorado Front Range are Frontier,
Sinclair, ExxonMobil, ConocoPhillips, and CHS.

Valero L.P. owns the McKee-Denver pipeline that
originates at the Valero Energy refinery in McKee, Texas,
and serves Denver. Valero L.P. has a partial interest in the
Borger-Denver pipeline. This pipeline runs from the
ConocoPhillips refinery in Borger, Texas, through the
Valero Energy refinery in McKee, Texas, and connects to a
Valero L.P. terminal in Denver, Colorado.

Kaneb owns the West Pipeline system, which originates in
Casper, Wyoming, and runs to terminals in Fountain,
Colorado (near Colorado Springs), and Dupont, Colorado
(near Denver), among other locations. The West Pipeline
connects to a Frontier refinery in Cheyenne, Wyoming; a
Sinclair refinery in Casper, Wyoming; and the Seminoe
Pipeline, from which it receives light petroleum products
from the ExxonMobil, ConocoPhillips, and CHS refineries
in Billings, Montana.
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Post-merger, the combined Valero and Kaneb will control a
significant share of bulk supply, and of terminaling services
for bulk suppliers, of light petroleum products in the
Colorado Front Range. The proposed transaction would
significantly increase market concentration, and post-merger
the market would be highly concentrated. The proposed
transaction would result in Valero having a monopoly in the
Colorado Springs area.

After the mergers, the combined firm could effectively
coordinate with others to raise prices in the markets for bulk
supply of, and terminaling services for, light petroleum
products in the Colorado Front Range, or unilaterally in
parts contained therein.

Kaneb’s West Pipeline, along with Magellan’s Chase
Pipeline, provides the only independent access to pipeline
deliveries of light petroleum products from refineries
outside of the Colorado Front Range. Loss of independent
access would reduce the number of competitors capable of
supplying the Colorado Front Range, reduce the amount of
supply in the market and increase wholesale prices for light
petroleum products.

Northern California

Valero and Kaneb are direct horizontal competitors in the
provision of terminaling services for bulk suppliers of
refining components, most blending components, and light
petroleum products in Northern California. The other
participants are Tesoro, ConocoPhillips, Shell, and
Chevron. BP and IMTT also participate in this market.
However, these terminals have constrained access to the
Kinder Morgan pipeline system.

Kaneb is an independent commercial terminal operator.
Kaneb does not own or sell any light petroleum products to
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wholesale or commercial customers. Thus, Kaneb derives
its revenue solely from the provision of terminaling
services, including receipt of bulk supplies.

Kinder Morgan owns the only common carrier pipeline that
serves the interior of Northern California. This pipeline
provides the only economic means of distributing light
petroleum products to Northern California terminals outside
of the East Bay.

Bulk supply of light petroleum products in Northern
California comes from two sources: (1) domestic production
by integrated refiner/terminal operators in Northern
California and (2) imports via marine vessel by petroleum
product traders, largely on behalf of, or for the integrated
refiner/marketers in California.

Kaneb owns three terminals that participate in this market:
Martinez, Richmond, and Selby. All three of the terminals
are both accessible to the Kinder Morgan pipeline system
and capable of receiving deepwater marine vessels.

Valero owns a refinery at Benicia and associated storage
tanks. The refinery and associated tanks are used by Valero
for its own terminaling and bulk supply needs. Valero L.P.
controls crude storage facilities.

Post-transaction, Valero and Kaneb will control a significant
share of bulk supply and terminaling services for light
petroleum products in Northern California. The proposed
transaction would significantly increase market
concentration, and post-merger the market would be highly
concentrated.
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After the transaction, the combined firm could more
effectively coordinate with others to raise prices in the
market for bulk supply of and terminaling services for
refining components, blending components, and light
petroleum products in Northern California.

The Kaneb terminals are the only independent marine-
accessible terminals with unconstrained access to the Kinder
Morgan pipeline system. The Kaneb terminals are therefore
the only terminals through which a products trader and other
marketers can import and distribute light petroleum
products throughout Northern California. Wholesale bulk
prices in Northern California would likely increase without
access to the Kaneb terminals. In addition, Kaneb provides
storage to some Northern California refiners for blending
components and feedstocks. Loss of access to this storage
would likely result in reduced production at these refineries.

Northern California Bulk Ethanol Terminaling

The U.S. Environmental Protection Agency and the
California Air Resources Board have mandated the use of
oxygenates at various times and in various places in
California. Federal regulations require oxygenated gasoline
year round in the counties of Los Angeles, Ventura, San
Bernardino (partial), Riverside (partial), San Diego,
Sacramento, Yolo, El Dorado (partial), Placer (partial),
Solano (partial), and Sutter (partial). California regulations
require oxygenated gasoline year round in the counties listed
above and in Imperial County from November 1 through
February 2.

California has prohibited the use of oxygenates such as
methyl tert butyl ether (‘MTBE”). Ethanol is the oxygenate
of choice in areas where oxygenated gasoline is required by
the U.S. Environmental Protection Agency.
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Ethanol requires its own storage and cannot be commingled
with other light petroleum products. Ethanol can be shipped
in bulk quantities from production facilities into California
only by rail or by marine vessel. Ethanol cannot be brought
into the state by pipeline. Once bulk ethanol shipments
have been placed in storage, tank trucks transport ethanol to
outlying terminals, where it can be placed in smaller storage
tanks pending final blending with pre-oxygenated gasoline
(“CARBOB”) at the truck rack.

Kaneb’s Richmond, Selby, and Stockton terminals are the
only terminals in Northern California not associated with
refineries capable of receiving and distributing bulk
volumes of ethanol. Northern California terminals could
not be economically supplied with ethanol trucked from
Southern California or other locations.

Because satellite terminals must receive ethanol supplies by
truck, trucking economics strongly influence which bulk
ethanol terminal will supply ethanol to finished gasoline
terminals.

Valero Energy is a significant user and supplier of ethanol
for its own finished gasoline sales.

After the proposed transaction, Valero could increase prices
for or deny access to bulk ethanol terminaling services,
causing increased prices for, or reduced supply of, ethanol
or finished CARB gasoline.

Entry

Entry into the relevant markets into relevant sections of the
country would be difficult and would not be likely, timely,
or sufficient to prevent the anticompetitive effects that are
likely to result from the proposed transaction.
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IV. VIOLATIONS CHARGED

First Violation Charged

Valero L.P. and Kaneb are competitors in the market for
terminaling services for bulk suppliers of light petroleum
products in the Greater Philadelphia Area.

The effect of the proposed transaction, if consummated,
may be substantially to lessen competition in the provision
of terminaling services for light petroleum products and the
bulk supply of light petroleum products in the Greater
Philadelphia Area, in violation of Section 7 of the Clayton
Act, as amended, 15 U.S.C. § 18, and Section 5 of the
Federal Trade Commission Act, as amended, 15 U.S.C.

§ 45, in the following ways, among others:

a. by eliminating direct competition between Valero and
Kaneb in the provision of terminaling services for bulk
suppliers of light petroleum products;

b. by increasing the likelihood of, or facilitating, collusion or
coordinated interaction between the combination of Valero
and Kaneb and their competitors in the provision of
terminaling services for bulk suppliers; and

c. by increasing the likelihood of, or facilitating, collusion or
coordinated interaction between Valero and the other bulk
suppliers of light petroleum products;

each of which increases the likelihood that the wholesale price
of light petroleum products will increase in the relevant section
of the country.
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Second Violation Charged

Valero and Kaneb are competitors in pipeline transportation
and terminaling services for bulk suppliers of light
petroleum products in the Colorado Front Range.

The effect of the proposed transaction, if consummated,
may be substantially to lessen competition in the provision
of terminaling services for light petroleum products and the
bulk supply of light petroleum products to the Colorado
Front Range, and in narrower markets contained therein, in
violation of Section 7 of the Clayton Act, as amended, 15
U.S.C. § 18, and Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. § 45, in the
following ways, among others:

. by eliminating direct competition between Valero and

Kaneb in the provision of pipeline transportation and
terminaling services for bulk suppliers of light petroleum
products;

. by increasing the likelihood of, or facilitating, collusion or

coordinated interaction between the combination of Valero
and Kaneb and their competitors in the provision of pipeline
transportation and terminaling services for bulk suppliers;

. by increasing the likelihood that the combination of Valero

and Kaneb will unilaterally exercise market power in the
provision of pipeline transportation and terminaling services
for bulk suppliers of light petroleum products in the
Colorado Springs area; and

. by increasing the likelihood of, or facilitating, collusion or

coordinated interaction between Valero and the other bulk
suppliers of light petroleum products;



58

71.

72.

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 140

Complaint

each of which increases the likelihood that wholesale prices of
light petroleum products will increase in the relevant sections
of the country.

Third Violation Charged

Valero and Kaneb are competitors in terminaling services
for bulk suppliers of refining components, blending
components, and light petroleum products in Northern
California.

The effect of the proposed transaction, if consummated,
may be substantially to lessen competition in the provision
of terminaling services for crude oil, light petroleum
products, blend components, and intermediate refinery
feedstocks, and the bulk supply of light petroleum products
and blend components (including ethanol) in Northern
California, in violation of Section 7 of the Clayton Act, as
amended, 15 U.S.C. § 18, and Section 5 of the Federal
Trade Commission Act, as amended, 15 U.S.C. § 45, in the
following ways, among others:

a. by eliminating direct competition between Valero and
Kaneb in the provision of terminaling services for bulk
suppliers of crude oil, refining components, light petroleum
products, blend components, and intermediate refinery
feedstocks,

b. by increasing the likelihood of, or facilitating, collusion or
coordinated interaction between the combination of Valero
and Kaneb and their competitors in the provision of
terminaling services for bulk suppliers; and

c. by increasing the likelihood of, or facilitating, collusion or
coordinated interaction between Valero and the other bulk
suppliers of light petroleum products;
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each of which increases the likelihood that wholesale prices of
light petroleum products will increase in the relevant section of
the country.

Fourth Violation Charged

Kaneb provides services in the upstream market for
terminaling for bulk ethanol in Northern California through
its terminals at Selby and Stockton. No other independent
terminals in Northern California can economically receive
and distribute bulk supplies of ethanol.

Valero Energy is a significant user of ethanol for the
oxygenation of gasoline and a significant seller in the
downstream market for CARB gasoline in Northern
California.

Valero could use information on the use of Kaneb's ethanol
terminaling facilities to facilitate collusion in the bulk
supply of CARB gasoline in Northern California.

The effect of the proposed transaction, if consummated,
may be substantially to lessen competition in bulk supply of
CARB gasoline in Northern California, in violation of
Section 7 of the Clayton Act, as amended, 15 U.S.C. § 18,
and Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 45, by increasing the likelihood of
collusion, which would increase prices of CARB gasoline in
the relevant section of the country.

Statutes Violated

The proposed transaction between Valero L.P. and Kaneb
violates Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 45, and would, if consummated,
violate Section 7 of the Clayton Act, as amended, 15 U.S.C.
§ 18, and Section 5 of the Federal Trade Commission Act,
as amended, 15 U.S.C. § 45.
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WHEREFORE, THE PREMISES CONSIDERED, the Federal
Trade Commission on this fourteenth day of June, 2005, issues its
complaint against said Respondents.
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DECISION AND ORDER

The Federal Trade Commission (“Commission”), having
initiated an investigation of the proposed acquisition by
Respondent Valero L.P. of Respondent Kaneb Services LLC and
Respondent Kaneb Pipe Line Partners, L.P., and Respondents
having been furnished thereafter with a copy of a draft of
Complaint that the Bureau of Competition proposed to present to
the Commission for its consideration and which, if issued by the
Commission, would charge Respondents with violations of
Section 7 of the Clayton Act, as amended, 15 U.S.C. § 18, and
Section 5 of the Federal Trade Commission Act, as amended, 15
U.S.C. § 45; and

Respondents, their attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Orders (“Consent Agreement”), containing an admission by
Respondents of all the jurisdictional facts set forth in the aforesaid
draft of Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondents that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and

The Commission, having thereafter considered the matter and
having determined that it had reason to believe that Respondents
have violated the said Acts, and that a Complaint should issue
stating its charges in that respect, and having thereupon issued its
Complaint and an Order to Hold Separate and Maintain Assets
(“Hold Separate”) and having accepted the executed Consent
Agreement and placed such Consent Agreement on the public
record for a period of thirty (30) days for the receipt and
consideration of public comments, now in further conformity with
the procedure described in Commission Rule 2.34, 16 C.F.R.

§ 2.34, the Commission hereby makes the following jurisdictional
findings and issues the following Decision and Order (“Order”):
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1. Respondent Valero Energy Corporation is a corporation,
organized, existing, and doing business under and by virtue of the
laws of the state of Delaware, with its office and principal place of
business located at One Valero Way, San Antonio, Texas 78249.

2. Respondent Valero L.P. is a publicly-traded limited
partnership, organized, existing, and doing business under and by
virtue of the laws of the state of Delaware, with its office and
principal place of business located at One Valero Way, San
Antonio, Texas 78249.

3. Respondent Kaneb Pipe Line Partners, L.P. is a publicly-
traded limited partnership, organized, existing, and doing business
under and by virtue of the laws of the state of Delaware, with its
office and principal place of business located at 2435 North
Central Expressway, Richardson, Texas 75080.

4. Respondent Kaneb Services LLC is a publicly-traded
limited liability company, organized, existing, and doing business
under and by virtue of the laws of the state of Delaware, with its
office and principal place of business located at 2435 North
Central Expressway, Richardson, Texas 75080.

5. The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of Respondents, and the
proceeding is in the public interest.

ORDER
I.

IT IS ORDERED that, as used in this Order, the following
definitions shall apply:

A. “Valero” means Valero L.P., its general partners, directors,
officers, employees, agents, representatives, predecessors,
successors, and assigns; its joint ventures, subsidiaries,
divisions, groups and affiliates controlled by Valero, and
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the respective directors, officers, employees, agents,
representatives, predecessors, successors, and assigns of
each. Valero includes Riverwalk Logistics, L.P., and
Valero G.P., LLC. Valero does not include VEC.

“VEC” means Valero Energy Corporation, its directors,
officers, employees, agents, representatives, predecessors,
successors, and assigns; its joint ventures, subsidiaries,
divisions, groups and affiliates controlled by VEC, and the
respective directors, officers, employees, agents,
representatives, predecessors, successors, and assigns of
each. VEC does not include Riverwalk Logistics, L.P.,
Valero GP, LLC, or Valero.

“KPP” means Kaneb Pipe Line Partners, LP, its general
partners, directors, officers, employees, agents,
representatives, predecessors, successors, and assigns; its
joint ventures, subsidiaries, divisions, groups and affiliates
controlled by KPP, and the respective directors, officers,
employees, agents, representatives, predecessors,
successors, and assigns of each.

“KSL” means Kaneb Services LLC, its directors, officers,
employees, agents, representatives, predecessors,
successors, and assigns; its joint ventures, subsidiaries,
divisions, groups and affiliates controlled by KSL; and the
respective partners, directors, officers, employees, agents,
representatives, successors, and assigns of each.

”Acquirer” means a Person that receives the prior approval
of the Commission to acquire assets to be divested

pursuant to Paragraphs IL., IIL, IV., or V. of this Order.

”Alternative San Francisco Bay Terminals” means the San
Francisco Bay Terminals and the Selby Terminal.

“Commission” means the Federal Trade Commission.
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“Kaneb” means Kaneb Services LLC and Kaneb Pipe Line
Partners, L.P., collectively and individually.

“Merger” means the merger of Valero and Kaneb pursuant
to: (1) the Agreement and Plan of Merger, dated as of
October 31, 2004, by and among Valero L.P.; Riverwalk
Logistics, L.P.; Valero GP LLC; VLI Sub A LLC; and
Kaneb Services LLC; and (2) the Agreement and Plan of
Merger, dated as of October 31, 2004, by and among Valero
L.P.; Riverwalk Logistics, L.P.; Valero GP LLC; VLI Sub B
LLC; Kaneb Pipe Line Partners, L.P.; and Kaneb Pipe Line
Company LLC.

“Non-Public Customer Information” means any information
that is not in the public domain relating to the shipment
(including but not limited to volume information, timing of
shipments, and end-customer identification), receipt,
scheduling, rates, or inventory of products by customers of
the Retained San Francisco Bay Terminals.

“Person” means any individual, partnership, firm, trust,
association, corporation, joint venture, unincorporated
organization, or other business or governmental entity.

. “Philadelphia Area Terminals” means Kaneb’s one

Paulsboro, New Jersey, and two Philadelphia, Pennsylvania,
refined petroleum product storage and distribution terminals
and all assets relating to each of the terminals, including but
not limited to:

1. all of Kaneb’s rights, title, and interest in and to all
tangible assets that are located at, or used in connection
with Terminaling at, the terminals, including but not
limited to:

a. real estate, including existing rights or way and
easements;

b. storage tanks;

c. local connector pipelines;
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d. loading and unloading racks, equipment and facilities;

e. inventory, equipment, pumps, COMpressors,
machinery, fixtures, tools, and spare parts;

f. all books, records, and files relating to the terminals;

g. offices, buildings, and warehouses; and

h. all other tangible assets;

2. an exclusive right to all intellectual property used solely
in the operation of the terminals, and a non-exclusive
license to all other intellectual property necessary for the
operation of the terminals;

3. all governmental licenses and permits used in the
operation of the terminals;

4. all storage, throughput, and Terminaling contracts, and
all other contracts, agreements or understandings relating
to the terminals or their operation; and

5. all other intangible assets.

M. “Respondents” means:
1. before the Merger, Valero, VEC, KSL, and KPP,
individually and collectively, and
2. after the Merger, Valero, VEC, and the entity surviving
after the Merger.

N. “Retained San Francisco Bay Terminals” means:

1. If the San Francisco Bay Terminals are divested pursuant
to Paragraph IV.A. of the Order, the terminals located at
Stockton and Selby, California, which at the time of the
Merger were owned by Kaneb; but

2. If the Alternative San Francisco Bay Terminals are
divested pursuant to Paragraph V.C.3. of this Order, the
terminal located at Stockton, California, which at the
time of the Merger was owned by Kaneb.

O. “San Francisco Bay Terminals” means Kaneb’s Martinez
and Richmond, California, refined petroleum product
storage and distribution terminals and all assets relating to
the two terminals, including but not limited to:
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1. all of Kaneb’s rights, title, and interest in and to all

tangible assets that are located at, or used in connection
with Terminaling at, the two terminals, including but not
limited to:

a. real estate, including existing rights or way and

easements;

storage tanks;

local connector pipelines;

loading and unloading racks, equipment and facilities;

inventory, equipment, pumps, COmpressors,

machinery, fixtures, tools, and spare parts;

f. all books, records, and files relating to the two

terminals;
g. offices, buildings, and warehouses; and
h. all other tangible assets;

opo o

2. an exclusive right to all intellectual property used solely

in the operation of the terminals, and a non-exclusive
license to all other intellectual property necessary for the
operation of the terminals;

. all governmental licenses and permits used in the
operation of the terminals;

. all storage, throughput, and Terminaling contracts, and
all other contracts, agreements or understandings relating
to the terminals or their operation; and

5. all other intangible assets.

P. “Selby Terminal” means the Kaneb terminal located at 90

Q.

San Pablo Avenue, Crockett, California 94525.

“Terminaling” means the services performed by a facility
that provides temporary storage of refined petroleum
products received via pipeline, marine vessel, tank trucks,
rail, or transport trailers, and the re-delivery of refined
petroleum products from storage tanks into tank trucks,
rail cars, transport trailers, or pipelines.

R. “West Pipeline System” means Kaneb’s West Pipeline

System of approximately 550 miles of refined petroleum
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products pipelines, originating near Casper, Wyoming, and
terminating in Rapid City, South Dakota, and Colorado
Springs, Colorado; four refined petroleum products
terminals; and numerous pump stations; and all assets
relating to Kaneb’s West Pipeline System, including but not
limited to:

1.

o no o

lmz)

2.

all of Kaneb’s rights, title, and interest in and to all
tangible assets relating to Kaneb’s West Pipeline System,
including but not limited to all of Kaneb’s rights, title,
and interest in and to all tangible assets that are located
at, or used in connection with Terminaling at, all
terminals owned by Kaneb located anywhere on the West
Pipeline System (including the Kaneb terminals in Rapid
City, South Dakota; Cheyenne, Wyoming; Dupont,
Colorado; and Fountain, Colorado), including but not
limited to:

real estate, including existing rights or way and
easements;

storage tanks;

local connector pipelines;

loading and unloading racks, equipment and facilities;
inventory, equipment, pumps, COmpressors,
machinery, fixtures, tools, and spare parts;

all books, records, and files relating to the West
Pipeline System or the terminals;

offices, buildings, and warehouses; and

all other tangible assets relating to the West Pipeline
System;

an exclusive right to all intellectual property used solely
in the operation of the West Pipeline System and the
terminals located on that system, and a non-exclusive
license to all other intellectual property necessary for the
operation of the West Pipeline System and the terminals
located on that system;

. all governmental licenses and permits used in the

operation of the West Pipeline System and the terminals
located on that system;
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4. all storage, throughput, and Terminaling contracts, and
all other contracts, agreements or understandings relating
to the West Pipeline System or the terminals located on
that system or their operation; and

5. all other intangible assets relating to the West Pipeline
System and the terminals located on that system.

I1.

IT IS FURTHER ORDERED that:

A.

Respondents shall divest the West Pipeline System
absolutely and in good faith, at no minimum price, within
six (6) months after the date on which the Merger is
effectuated.

Respondents shall divest the West Pipeline System only to
a single Acquirer that receives the prior approval of the
Commission and only in a manner that receives the prior
approval of the Commission.

In the event that Respondents are unable to satisfy all
conditions necessary to divest any intangible asset,
Respondents shall: (1) with respect to permits, licenses or
other rights granted by governmental authorities (other
than patents), provide such assistance as the Acquirer may
reasonably request in the Acquirer’s efforts to obtain
comparable permits, licenses or rights, and (2) with respect
to other intangible assets (including patents and
contractual rights), substitute equivalent assets or
arrangements, subject to the prior approval of the
Commission. A substituted asset or arrangement will not
be deemed to be equivalent unless it enables the pipeline
or terminal to perform the same function at the same or
less cost.

The purpose of this Paragraph II. is to ensure the continued
use of the West Pipeline System in the same business in
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which it was engaged at the time of the announcement of
the proposed Merger and to remedy the lessening of
competition in the pipeline transportation and Terminaling
of light petroleum products resulting from the proposed
Merger, as alleged in the Commission’s Complaint.

I11.

IT IS FURTHER ORDERED that:

A.

B.

Respondents shall divest the Philadelphia Area Terminals
absolutely and in good faith, at no minimum price, within
six (6) months after the date on which the Merger is
effectuated.

Respondents shall divest the Philadelphia Area Terminals
only to a single Acquirer that receives the prior approval of
the Commission and only in a manner that receives the prior
approval of the Commission.

In the event that Respondents are unable to satisfy all
conditions necessary to divest any intangible asset,
Respondents shall: (1) with respect to permits, licenses or
other rights granted by governmental authorities (other
than patents), provide such assistance as the Acquirer may
reasonably request in the Acquirer’s efforts to obtain
comparable permits, licenses or rights, and (2) with respect
to other intangible assets (including patents and
contractual rights), substitute equivalent assets or
arrangements, subject to the prior approval of the
Commission. A substituted asset or arrangement will not
be deemed to be equivalent unless it enables the pipeline
or terminal to perform the same function at the same or
less cost.

The purpose of this Paragraph IIL is to ensure the
continued use of the Philadelphia Area Terminals in the
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same business in which they were engaged at the time of
the announcement of the proposed Merger and to remedy
the lessening of competition in the Terminaling of light
petroleum products resulting from the proposed Merger, as
alleged in the Commission’s Complaint.

IVv.

IT IS FURTHER ORDERED that:

A.

B.

Respondents shall divest the San Francisco Bay Terminals
absolutely and in good faith, at no minimum price, within
six (6) months after the date on which the Merger is
effectuated.

Respondents shall divest the San Francisco Bay Terminals
only to a single Acquirer that receives the prior approval of
the Commission and only in a manner that receives the prior
approval of the Commission.

. In the event that Respondents are unable to satisfy all

conditions necessary to divest any intangible asset,
Respondents shall: (1) with respect to permits, licenses or
other rights granted by governmental authorities (other than
patents), provide such assistance as the Acquirer may
reasonably request in the Acquirer’s efforts to obtain
comparable permits, licenses or rights, and (2) with respect
to other intangible assets (including patents and contractual
rights), substitute equivalent assets or arrangements, subject
to the prior approval of the Commission. A substituted
asset or arrangement will not be deemed to be equivalent
unless it enables the pipeline or terminal to perform the
same function at the same or less cost.

The purpose of this Paragraph IV. is to ensure the
continued use of the San Francisco Bay Terminals in the
same business in which they were engaged at the time of
the announcement of the proposed Merger and to remedy



FEDERAL TRADE COMMISSION DECISIONS 71
VOLUME 140

Decision and Order

the lessening of competition in the Terminaling of refining
components, blending components, and light petroleum
products resulting from the proposed Merger, as alleged in
the Commission’s Complaint.

V.

IT IS FURTHER ORDERED that:

A.

B.

C.

If Respondents have not divested the West Pipeline
System, the Philadelphia Area Terminals, or the San
Francisco Bay Terminals, absolutely and in good faith, as
required by Paragraphs II., IIL., or IV., respectively, of this
Order, the Commission may appoint a trustee to divest the
applicable assets as described in Paragraph V.C. below, in
a manner that satisfies the requirements of Paragraphs IL,
III., or IV, of this Order, whichever is applicable.

In the event that the Commission or the U.S. Attorney
General brings an action pursuant to § 5(/) of the Federal
Trade Commission Act, 15 U.S.C. § 45(/), or any other
statute enforced by the Commission, Respondents shall
consent to the appointment of a trustee in such action to
divest the respective assets in accordance with the terms of
this Order. Neither the appointment of a trustee nor a
decision not to appoint a trustee under this Paragraph shall
preclude the Commission or the U.S. Attorney General from
seeking civil penalties or any other relief available to it,
including a court-appointed trustee, pursuant to § 5(/) of the
Federal Trade Commission Act, or any other statute
enforced by the Commission, for any failure by Respondents
to comply with this Order.

If Respondents have not satisfied the requirements of
1. Paragraphs II.A and II.B. of this Order, the Commission
may appoint a trustee to divest the West Pipeline System;
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. Paragraphs IIL.A. and III.B. of this Order, the

Commission may appoint a trustee to divest the
Philadelphia Area Terminals

Paragraphs IV.A. and IV.B. of this Order, the
Commission may appoint a trustee to divest the San
Francisco Bay Terminals or the Alternative San
Francisco Bay Terminals.

The Commission shall select the trustee, subject to the
consent of Valero, which consent shall not be
unreasonably withheld. The trustee shall be a person with
experience and expertise in acquisitions and divestitures.
If Valero has not opposed, in writing, including the
reasons for opposing, the selection of any proposed trustee
within ten (10) days after notice by the staff of the
Commission to Valero of the identity of any proposed
trustee, Valero shall be deemed to have consented to the
selection of the proposed trustee.

E. Within ten (10) days after appointment of a trustee, Valero
shall execute a trust agreement that, subject to the prior
approval of the Commission, transfers to the trustee all
rights and powers necessary to permit the trustee to effect
the divestiture required by this Order.

F. If a trustee is appointed by the Commission or a court
pursuant to this Order, Respondents shall consent to the
following terms and conditions regarding the trustee’s
powers, duties, authority, and responsibilities:

1.

Subject to the prior approval of the Commission, the
trustee shall have the exclusive power and authority to
divest assets as required by this Order.

The trustee shall have twelve (12) months from the date
the Commission approves the trust agreement described
herein to accomplish the required divestiture, which shall
be subject to the prior approval of the Commission. If,
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however, at the end of the twelve (12) month period, the
trustee has submitted a divestiture plan or believes that
the divestiture can be achieved within a reasonable time,
the divestiture period may be extended by the
Commission; provided, however, the Commission may
extend the divestiture period for no more than two (2)
additional periods of twelve (12) months each.

. The trustee shall have full and complete access to the
personnel, books, records, and facilities related to the
assets to be divested and to any other relevant
information, as the trustee may request. Respondents
shall develop such financial or other information as the
trustee may request and shall cooperate with the trustee.
Respondents shall take no action to interfere with or
impede the trustee's accomplishment of the divestiture.
Respondents shall cooperate with the efforts of the
trustee to divest the required assets. Any delays in
divestiture caused by Respondents shall extend the time
for divestiture under this Paragraph V. in an amount
equal to the delay, as determined by the Commission.

. The trustee shall use commercially reasonable best
efforts to negotiate the most favorable price and terms
available in each contract that is submitted to the
Commission, subject to Respondents absolute and
unconditional obligation to divest expeditiously and at no
minimum price. The divestiture shall be made only in a
manner that receives the prior approval of the
Commission and only to an Acquirer that receives the
prior approval of the Commission; provided, however, if
the trustee receives bona fide offers from more than one
acquiring entity, and if the Commission determines to
approve more than one such acquiring entity, the trustee
shall divest to the acquiring entity selected by Valero
from among those approved by the Commission;
provided further, however, that Valero shall select such
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entity within five (5) days of receiving notification of the
Commission's approval.

. The trustee shall serve, without bond or other security, at

the cost and expense of Valero, on such reasonable and
customary terms and conditions as the Commission may
set. The trustee shall have the authority to employ, at the
cost and expense of Valero, such consultants,
accountants, attorneys, investment bankers, business
brokers, appraisers, and other representatives and
assistants as are necessary to carry out the trustee’s duties
and responsibilities. The trustee shall account for all
monies derived from the divestiture and all expenses
incurred. After approval by the Commission, of the
account of the trustee, including fees for the trustee’s
services, all remaining monies shall be paid at the
direction of Valero, and the trustee’s power shall be
terminated. The compensation of the trustee shall be
based at least in significant part on a commission
arrangement contingent on the divestiture of assets as
required by this Order.

. Valero shall indemnify the trustee and hold the trustee

harmless against any losses, claims, damages, liabilities,
or expenses arising out of, or in connection with, the
performance of the trustee’s duties, including all
reasonable fees of counsel and other expenses incurred in
connection with the preparation for, or defense of, any
claim, whether or not resulting in any liability, except to
the extent that such losses, claims, damages, liabilities, or
expenses result from misfeasance, gross negligence,
willful or wanton acts, or bad faith by the trustee.

. The trustee shall have no obligation or authority to

operate or maintain the assets required to be divested
pursuant to this paragraph.
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8. The trustee shall act in a fiduciary capacity for the benefit
of the Commission.

9. The trustee shall report in writing to the Commission
every sixty (60) days concerning the trustee’s efforts to
accomplish the divestiture.

10. Valero may require the trustee and each of the
trustee’s consultants, accountants, attorneys, and other
representatives and assistants to sign a customary
confidentiality agreement; provided, however, such
agreement shall not restrict the trustee from providing
any information to the Commission.

G. If the Commission determines that a trustee has ceased to
act or failed to act diligently, the Commission may appoint
a substitute trustee in the same manner as provided in this
Paragraph V.

H. The Commission may on its own initiative or at the
request of the trustee issue such additional orders or
directions as may be necessary or appropriate to
accomplish the divestiture required by this Order.

VL
IT IS FURTHER ORDERED that:

A. Valero shall not, directly or indirectly, provide, disclose, or
otherwise make available any Non-Public Customer
Information to VEC; provided, however, that

Valero may provide Non-Public Customer Information only
to VEC personnel whose responsibilities do not involve
refining, supply, or marketing operations in the State of
California and only for the purposes listed below:

1. to ensure compliance with legal and regulatory
requirements; to perform required auditing functions; to
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provide accounting, information technology and credit-
underwriting services, to provide legal services
associated with actual or potential litigation and
transactions; and to monitor and ensure compliance with
governmental environmental, health, and safety
requirements; or

2. for inclusion within the periodic financial reports that
Valero may provide VEC but only to the extent that any
Non-Public Customer Information is aggregated so that
data as to individual customers are not disclosed.

. VEC shall not use any Non-Public Customer Information

obtained from Valero except for the purposes listed in
VI.A.2., above.

. Respondents shall operate the Retained San Francisco Bay

Terminals in a reasonable and non-discriminatory manner
and shall ensure that all customers and prospective
customers of commingled Terminaling of ethanol at the
Retained San Francisco Bay Terminals have access to
commingled Terminaling of ethanol on terms and
conditions consistent with past practices, but in no event on
terms and conditions less advantageous than those given
VEC for like services under like circumstances. The terms
and conditions Respondent will maintain include, but are
not limited to:

1. Respondents shall provide access to the Retained San
Francisco Bay Terminals to offload into or withdraw
from the commingled tanks ethanol on a first-come-first-
serve nondiscriminatory basis, subject, where applicable,
to (1) standard notice of readiness and scheduling
procedures for all products, and (2) preference for
shipments of the U.S. Department of Defense.

2. Respondent shall continue the current procedure of
permitting a customer to withdraw from the commingled
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tanks the ethanol inventory of another customer, upon
written approval of both affected customers.

D. Respondents shall take steps to ensure that all of their
employees comply with the requirements of subparagraphs
VI.A., B. and C., above, including establishing and
disseminating applicable policies and procedures to all
employees no later than 30 (thirty) days after the Order
becomes final.

E. Valero shall provide written notification to the staff of the
Commission at least 30 (thirty) days prior to leasing to VEC
the use, on an exclusive basis, of any of the tanks (or any
portion thereof) at the Retained San Francisco Bay
Terminals that, as of the date Respondents executed the
Consent Agreement, was designated for commingled
storage of ethanol; provided, however, that such notice is
not required for tanks leased to VEC at the Selby Terminal
so long as at least four hundred thousand (400,000) shell
barrels of tankage remains designated for commingled
storage of ethanol at the Selby Terminal.

F. The purpose of this Paragraph V1. is to ensure continued
access to the Retained San Francisco Bay Terminals for
customers at least at the same level of access that they had
at the time of the announcement of the proposed Merger and
to remedy the lessening of competition in the Terminaling
of bulk ethanol resulting from the proposed Merger, as
alleged in the Commission’s Complaint.

VII.
IT IS FURTHER ORDERED that:
A. For a period commencing on the date this Order becomes

final and continuing for ten (10) years, Respondents shall
not, without prior written notification to the Commission,
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acquire, directly or indirectly, the Philadelphia Area
Terminals or any portion thereof.

B. The prior notification required by the Paragraph VIL.A. shall
be given on the Notification and Report Form set forth in
the Appendix to Part 803 of Title 16 of the Code of Federal
Regulations as amended (hereinafter referred to as the
“Notification”), and shall be prepared and transmitted in
accordance with the requirements of that part, except that no
filing fee will be required for any such Notification,
Notification shall be filed with the Secretary of the
Commission, Notification need not be made to the United
States Department of Justice, and Notification is required
only of Respondents and not of any other party to the
transaction. Respondents shall provide the Notification to
the Secretary of the Commission at least thirty (30) days
prior to consummating any such transaction (hereinafter
referred to as the “first waiting period”). If, within the first
waiting period, representatives of the Commission make a
written request for additional information or documentary
material (within the meaning of 16 C.F.R. § 803.20),
Respondents shall not consummate the transaction until
thirty (30) days after submitting such additional information
or documentary material. Early termination of the waiting
periods in this Paragraph may be requested and, where
appropriate, granted by letter from the Commission’s
Bureau of Competition; provided, however, that prior
notification shall not be required by this Paragraph for a
transaction for which notification is required to be made,
and has been made, pursuant to Section 7A of the Clayton
Act, 15 U.S.C. § 18a.

VIII.
IT IS FURTHER ORDERED that:

A. Within thirty (30) days after the initial report is required to
be filed pursuant to the Consent Agreement in this matter,
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and every sixty (60) days thereafter until Respondents
have fully complied with Paragraphs IL, I1I., IV., or V. of
this Order, Respondents shall submit to the Commission a
verified written report setting forth in detail the manner
and form in which they intend to comply, are complying,
and have complied with this Order; provided, however,
that Respondents may consolidate all required information
into one report and submit one consolidated report on
behalf of all Respondents. Respondents shall include in
the reports, among other things that are required from time
to time, a full description of the efforts being made to
comply with the relevant Paragraphs of the Order,
including a description of all substantive contacts or
negotiations related to the divestiture of the relevant assets
and the identity of all parties contacted. Respondents shall
include in the reports copies of all written communications
to and from such parties, all internal memoranda, and all
reports and recommendations concerning its obligations
under this Order.

B. One (1) year from the date this Order becomes final,
annually for the next nine (9) years on the anniversary of the
date this Order becomes final, and at other times as the
Commission may require, Respondents shall file a verified
written report with the Commission setting forth in detail
the manner and form in which they have complied and are
complying with this Order.

IX.

IT IS FURTHER ORDERED that each Respondent shall
notify the Commission at least thirty (30) days prior to (1) any
proposed dissolution of that Respondent, (2) any proposed
acquisition, merger or consolidation of that Respondent, or (3) any
other change in that Respondent that may affect compliance
obligations arising out of this Order, including but not limited to
assignment, the creation or dissolution of subsidiaries, or any
other change in that Respondent.
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X.

IT IS FURTHER ORDERED that, for the purpose of
determining or securing compliance with this Order, and subject
to any legally recognized privilege, and upon written request with
reasonable notice to any Respondent, Respondents shall permit
any duly authorized representative of the Commission:

A. Access, during office hours of that Respondent and in the
presence of counsel, to all facilities and access to inspect
and copy all books, ledgers, accounts, correspondence,
memoranda, and all other records and documents in the
possession or under the control of that Respondent related
to compliance with this Order; and

B. Upon five (5) days’ notice to that Respondent and without
restraint or interference from that Respondent, to interview
officers, directors, or employees of that Respondent, who
may have counsel present, regarding such matters.

XI.

IT IS FURTHER ORDERED that if: (1) within the time
period required for divestiture pursuant to Paragraphs IL, III., or
IV., of this Order, Respondents have submitted a complete
application in support of the applicable divestiture (including the
acquirer, manner of divestiture, and all other matters subject to
Commission approval) as required by such paragraphs; and (2) the
Commission has approved the applicable divestiture and has not
withdrawn its acceptance; but (3) Respondents have certified to
the Commission prior to the expiration of the applicable time
period that (a) notwithstanding timely and complete application
for approval by Respondents to the State of California under an
applicable consent decree to which the State of California and
Respondents are parties, the State of California has failed to
approve the divestiture that is also required under this Order, or
(b) the State of California has filed a timely motion in court
seeking to enjoin the proposed divestiture or other relief under an
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applicable consent decree to which the State of California and
Respondents are parties, then, (4) with respect to the particular
divestiture that remains unconsummated, the time in which the
divestiture is required under this Order to be complete shall be
extended (a) for ninety (90) days or (b) until the disposition of the
motion filed by the State of California pertaining to the proposed
divestiture, whichever is later. During such period of extension,
Respondents shall exercise utmost good faith and best efforts to
resolve the concerns of the State of California.

XII.

IT IS FURTHER ORDERED that this Order shall terminate
ten (10) years from the date this Order becomes final.

By the Commission.



82 FEDERAL TRADE COMMISSION DECISIONS
VOLUME 140

Analysis

Analysis of Proposed Consent Order To Aid Public Comment
I. Introduction

The Federal Trade Commission (“Commission” or “FTC”) has
issued a complaint (“Complaint”) alleging that Valero L.P.’s
proposed acquisition of Kaneb Services LLC and Kaneb Pipe Line
Partners, L.P. (collectively “Kaneb”) would violate Section 7 of
the Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the
Federal Trade Commission Act, as amended, 15 U.S.C. § 45, and
has entered into an agreement containing consent orders
(“Agreement Containing Consent Orders”) pursuant to which
Valero L.P., Valero Energy, and Kaneb (collectively
“Respondents”) agree to be bound by a proposed consent order
that requires divestiture of certain assets (“Proposed Consent
Order”) and a hold separate order that requires Respondents to
hold separate and maintain certain assets pending divestiture
(“Hold Separate Order”). The Proposed Consent Order remedies
the likely anticompetitive effects arising from the proposed
acquisition, as alleged in the Complaint. The Hold Separate Order
preserves competition pending divestiture.

II. Description of the Parties and the Transaction

Valero L.P. is a publicly traded master limited partnership
based in San Antonio, Texas. Valero L.P. shares its headquarters
with Valero Energy, which owns 46% of Valero L.P.’s common
units. Valero L.P. is engaged in the transportation and storage of
crude oil and refined petroleum products and currently derives
98% of its total revenues from services provided to Valero
Energy. The remaining 2% of revenue is generated from third
parties who pay fees to use Valero L.P.’s pipelines and terminals.
Valero L.P. reported 2004 net income of $78.4 million on total
revenue of $221 million.

Respondent Valero Energy Corporation is an independent
domestic refining company, headquartered in San Antonio, Texas.
It is engaged in national refining, transportation, and marketing of
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petroleum products and related petrochemical products. Valero
Energy reported 2004 net income of $1.8 billion on revenues of
nearly $55 billion.

Kaneb is a single company represented by two publicly traded
entities: Kaneb Pipe Line Partners, L.P. (“KPP”’) and Kaneb
Services LLC (“KSL”). Kaneb owns and operates refined
petroleum product pipelines and petroleum and specialty liquids
storage and terminaling facilities. KPP is a master limited
partnership that owns Kaneb’s pipeline and terminaling assets.
KSL owns the general partnership in KPP and five million of
KPP’s limited partnership units. KSL’s wholly owned subsidiary,
Kaneb Pipeline Company LLC, manages and operates KPP’s
pipeline and terminaling assets. KSL reported 2004 consolidated
net income of $24 million on total revenue of approximately $1
billion.

Pursuant to the terms of the Agreements and Plans of Merger
between Valero L.P. and the Kaneb entities, (1) Valero L.P. will
pay $525 million in cash for the entirety of KSL’s partnership
units, and (2) Valero L.P. will exchange $1.7 billion in Valero
L.P. partnership units for all outstanding KPP partnership units.
As a result of the transactions, both KSL and KPP will be wholly
owned subsidiaries of Valero L.P., and Valero Energy’s equity
ownership in Valero L.P. would be reduced to 23%.

ITI. The Investigation and the Complaint

The Complaint alleges that the merger of Valero L.P. and
Kaneb would violate Section 7 of the Clayton Act, as amended, 15
U.S.C. § 18, and Section 5 of the Federal Trade Commission Act,
as amended, 15 U.S.C. § 45, by substantially lessening
competition in each of the following markets: (1) terminaling
services for bulk suppliers of light petroleum products in the
Greater Philadelphia Area; (2) pipeline transportation and
terminaling services for bulk suppliers of light petroleum products
in the Colorado Front Range; (3) terminaling services for bulk
suppliers of refining components, blending components, and light
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petroleum products in Northern California; and (4) terminaling for
bulk ethanol in Northern California.

To remedy the anticompetitive effects of the merger, the
Proposed Consent Order requires Respondents to divest the
following assets: (1) in the Greater Philadelphia Area, Kaneb’s
Paulsboro, New Jersey, Philadelphia North, and Philadelphia
South terminals; (2) in the Colorado Front Range, Kaneb’s West
Pipeline system, which originates in Casper, Wyoming, and
terminates in Rapid City, South Dakota, and Colorado Springs,
Colorado, and includes Kaneb’s terminals in Rapid City, South
Dakota, Cheyenne, Wyoming, Denver, Colorado, and Colorado
Springs, Colorado; and (3) in Northern California, Kaneb’s
Martinez and Richmond terminals. Finally, the Order also
requires Valero L.P. not to discriminate in favor of or otherwise
prefer Valero Energy in bulk ethanol terminaling services and to
maintain customer information confidentiality at the Selby and
Stockton terminals.

The Commission’s decision to issue the Complaint and enter
into the Agreement Containing Consent Orders was made after an
extensive investigation in which the Commission examined
competition and the likely effects of the merger in the markets
alleged in the Complaint and in other markets.! The Commission
has concluded that the merger is unlikely to reduce competition
significantly in markets other than those alleged in the Complaint.

The Complaint alleges that the merger would violate the
antitrust laws in four product and geographic markets, each of
which is discussed below. The analysis applied in each market

' The Commission conducted the investigation leading to the

Complaint in collaboration with the Attorney General of the State
of California. As part of this joint effort, Respondents have
entered into a State Decree with California settling charges that
aspects of the transaction affecting California consumers would
violate both state and federal antitrust laws.
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requiring structural relief follows the analysis set forth in the FTC
and U.S. Department of Justice Horizontal Merger Guidelines
(1997) (“Merger Guidelines™). The relief obtained in the bulk
ethanol terminaling market is consistent with the Commission’s
past remedies in similarly-structured mergers.

In addition, the Commission focused on the identity and
corporate control of the merging parties. Valero Energy owns the
general partner of Valero L.P. The general partner is presumed to
exercise all operational rights afforded by the partnership
agreements and applicable state corporation law. In light of this
relationship, and for purposes of competitive analysis, the
Commission attributes Valero Energy’s assets and incentives to
Valero L.P. The Commission further determined that Valero
Energy may have incentives to operate the Valero L.P. assets less
competitively than would Kaneb, by maximizing product prices
rather than terminal or pipeline revenues. Given the trend toward
master limited partnerships holding midstream petroleum
transportation and terminaling assets, Commission staff will
continue to scrutinize the ownership and control of limited
partnerships in its evaluation of midstream asset transactions.
Where it appears an operator’s interests may be more closely
aligned with downstream output reductions than increased
transportation and terminaling throughput, the Commission will
apply the analysis conducted during this investigation.

Countl Terminaling Services for Bulk Suppliers of Light
Petroleum Products in the Greater Philadelphia
Area

The Complaint charges that the proposed merger would likely
reduce competition in the market for terminaling services for bulk
suppliers of light petroleum products in the Greater Philadelphia
Area, thereby increasing the price for terminaling services and
bulk supply of transportation fuels, by (1) eliminating direct
competition between Valero L.P. and Kaneb; and (2) increasing
the ability and likelihood of coordinated interaction between the
combined company and its competitors in the Greater
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Philadelphia Area. The proposed merger reduces the number of
suppliers of terminaling services for transportation fuels and
eliminates Kaneb as a source of imported transportation fuel,
thereby increasing the likelihood of coordination.

Valero L.P. and Kaneb compete in the supply of terminaling
services for bulk suppliers of light petroleum products in the
Greater Philadelphia Area, a relevant antitrust market.
Terminaling customers such as refiner-marketers, independent
marketers, and traders rely on terminals to supply transportation
fuel to the area. There are no substitutes for terminals in
supplying and distributing transportation fuels in the Greater
Philadelphia Area.

The Greater Philadelphia Area includes the city of
Philadelphia, the Philadelphia suburbs, and portions of southern
New Jersey and northern Delaware. Terminals outside the Greater
Philadelphia Area are not economic substitutes for terminals
within the area because of additional costs of transporting product
by truck from more distant terminals. Post-merger, the remaining
terminal operators could profitably impose a small but significant
and nontransitory price increase in terminaling services for
transportation fuels because no additional terminals can serve the
Greater Philadelphia Area without significantly raising the cost of
distributing fuel.

Seven firms currently provide terminaling services for
transportation fuels in the Philadelphia area: Valero L.P., Kaneb,
Sunoco, ConocoPhillips, Hess, Premcor, and ExxonMobil. Each
of these firms owns or has contractual rights to one or more
terminals in the Greater Philadelphia Area. The proposed merger
would significantly increase market concentration, and post-
merger the market would be highly concentrated. The change in
market concentration understates the competitive significance of
the merger because Kaneb is the only terminal system in the
Greater Philadelphia Area capable of facilitating imports into the
market.
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Valero L.P.’s purchase of Kaneb’s terminals in the Greater
Philadelphia Area would allow the remaining terminaling owners
to profitably impose a small but significant and nontransitory
price increase in the price of terminaling services. Eliminating
Kaneb as an independent terminaling service competitor would
have additional anticompetitive effects in the sale of bulk supplies
of transportation fuels. Kaneb does not own or market any of the
product in its terminals and earns its revenue solely from
providing terminaling services to third parties. The other
terminaling services providers, including Valero, also provide
bulk supply to the market and sell their own transportation fuels
through downstream marketing assets. These terminal owners use
their terminal assets primarily for their own marketing needs and
often do not provide terminaling services to third parties.

Because Kaneb does not earn any revenue from the sale of
product, it has no economic interest in the price of the product.
Kaneb’s incentive is strictly to obtain as much third party
terminaling business as it can. Thus, third party marketers can
reliably use the Kaneb terminals to receive and throughput bulk
supplies imported by pipeline and by water from outside the
Greater Philadelphia Area. These imports are critical in
maintaining a competitive market and to keeping prices low for
transportation fuels in the Greater Philadelphia Area. The
proprietary terminal operators have different incentives from
Kaneb. As downstream marketers, higher product prices increase
their profitability from their marketing operations, which typically
accounts for a much larger portion of their business than
terminaling. Post-merger, Valero would control the Kaneb
terminals and could restrict access by third parties to these
terminals. Without open access to the Kaneb terminals, it would
be much more difficult for third party marketers to import product
into the Greater Philadelphia Area. The elimination of imports
would reduce competitive pressure on the local bulk suppliers,
including Valero, thereby allowing them to maintain higher prices
for bulk supplies of transportation fuel in the Greater Philadelphia
Area.
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Entry into the terminaling market is difficult and would not be
timely, likely, or sufficient to preclude anticompetitive effects
resulting from the proposed merger. Building a new terminal
requires significant sunk costs and would be a very long process,
in part due to lengthy permitting requirements. Converting a non-
transportation fuel terminal is also expensive and time consuming,
and would not be likely in the Greater Philadelphia Area.

The efficiencies proposed by the Respondent, to the extent they
relate to this market, are not cognizable under the Merger
Guidelines, and are small compared to the extent of the potential
anticompetitive harm. Even if the proposed efficiencies were
achieved, they would not be sufficient to reverse the merger’s
potential to raise the price of bulk supply and terminal services.

Count II Pipeline Transportation and Terminaling Services
for Bulk Suppliers of Light Petroleum Products in
the Colorado Front Range

The Complaint charges that the proposed acquisition would
likely substantially reduce competition in pipeline transportation
and terminaling services for bulk suppliers of light petroleum
products in Denver and Colorado Springs by (1) eliminating direct
competition between Valero L.P. and Kaneb, (2) increasing the
ability and likelihood of coordinated interaction between the
combined company and its competitors in the Denver area, and
(3) eliminating all competition in Colorado Springs, making
Valero L.P. a monopolist in pipeline transportation and
terminaling services. While the relevant market is pipeline
transportation and terminaling services, any purchaser of light
petroleum products would have to pay for the product to get to the
market through pipeline transportation and/or terminals.
Therefore, a price increase in these relevant markets would also
cause an increase in light petroleum products prices.

Valero L.P. and Kaneb compete in the pipeline transportation
and terminaling services for bulk suppliers of light petroleum
products in both Denver and Colorado Springs. While light
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petroleum products can be trucked to Denver and Colorado
Springs, pipeline transportation is the only economic means to
ship bulk supplies of light petroleum products to either Denver or
Colorado Springs. There is no economically feasible substitute to
pipeline transportation to reach these geographic areas.

Light petroleum products reach Denver and Colorado Springs
through terminals that can receive product from either pipelines or
refineries. Tank trucks pick up the light petroleum products from
these local terminals and deliver them short haul distances to retail
outlets and other customers. Terminals outside of Denver and
Colorado Springs cannot economically supply those areas due to
the costs of shipping light petroleum products by truck.

Therefore, terminaling services provided by those terminals in the
Denver and Colorado Springs areas is a relevant market.

Following the merger, the combined firm would control a
significant share of bulk supply and terminaling services for light
petroleum products in the Colorado Front Range. The proposed
transaction would significantly increase market concentration, and
post-merger the market would be highly concentrated. Moreover,
the proposed transaction would result in the combined firm having
a monopoly in the Colorado Springs area. The change in market
concentration underestimates the likely competitive harm because
it does not take into account how Valero L.P.’s incentives differ
from Kaneb’s current incentives in operating the Kaneb West
Pipeline system.

Entry is difficult and would not be timely, likely, or sufficient
to prevent anticompetitive effects arising from the proposed
acquisition. Pipeline entry in Denver or Colorado Springs is very
unlikely because of the high expense of constructing a new
pipeline to these geographically isolated areas. It is highly
improbable, if not impossible, that a new pipeline originating in a
distant market could be both approved and constructed within the
two-year period required by the Merger Guidelines.
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Terminal entry in Denver or Colorado Springs is also very
unlikely. Each refinery in and each pipeline to the Denver and
Colorado Springs markets is accommodated by an existing
terminal. Given the sufficient terminal capacity for the existing
refinery and pipeline infrastructure, it is highly unlikely that a
potential entrant could find a financial incentive to make a major
investment, involving high sunk costs, in the construction of a
new terminal.

The efficiency claims of the Respondents, to the extent they
relate to these markets, are not cognizable under the Merger
Guidelines, are small as compared to the magnitude of the
potential harm, and would not be sufficient to reverse the merger’s
potential to raise the price of bulk supply and terminal services.

The proposed acquisition would create a highly concentrated
market in Denver and Colorado Springs and create a presumption
that the acquisition “will create or enhance market power or
facilitate its exercise. . .” Merger Guidelines § 1.5(c). These
anticompetitive effects could result from the coordinated
interaction between Valero L.P. and the remaining firms with
enough excess capacity to defeat a price increase in Denver, and
from a unilateral reduction in supply or price increase instituted by
Valero L.P. in Colorado Springs.

Count III Terminaling Services for Bulk Suppliers of
Refining Components, Blending Components, and
Light Petroleum Products in Northern California

The Complaint charges that the proposed acquisition would
likely substantially reduce competition in terminaling services for
bulk suppliers of refining components, blending components, and
light petroleum products in Northern California by (1) eliminating
direct competition between the firms in the provision of
terminaling services for bulk suppliers of refining components,
blending components, and light petroleum products, and (2)
increasing the ability and likelihood of coordinated interaction
between the combined company and its competitors in Northern
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California. Downstream effects will likely result in increased
prices for light petroleum products.

Valero L.P. and Kaneb compete in providing terminaling
services for bulk suppliers of refining components, blending
components, and light petroleum products in Northern California.
Refiner-marketers, independent marketers, and traders use
Kaneb’s three marine-accessible Northern California terminals to
receive and store imported products and to distribute light
petroleum products via pipeline to other Northern California
terminals. In addition, refiners use the Kaneb terminals to store
refining components, blending components, and light petroleum
products that are needed to optimize production from their
refineries. There are no substitutes for terminaling services for
these products.

Northern California is a relevant geographic market. Due to
trucking costs, firms need access to the Kinder Morgan intrastate
pipeline to distribute bulk volumes of California gasoline and
other light petroleum products throughout the state, and Southern
California terminals are not connected to Kinder Morgan’s
Northern California pipeline network. In addition, constraints in
Southern California terminal infrastructure make it unlikely that
Southern California terminals could handle excess volume in the
event of a Northern California terminal services price increase.

The market for terminaling services for bulk suppliers of
refining components, blending components, and light petroleum
products in Northern California will be highly concentrated
following the proposed acquisition. Participants in the market
include Kaneb and the five San Francisco Bay Area refiners
(Valero Energy, Chevron Corp., ConocoPhillips, Shell, and
Tesoro). Other terminals lack sufficient capacity into the Kinder
Morgan pipeline system to transport excess product in the event of
a price increase. The proposed acquisition would significantly
increase market concentration, and post-merger the market would
be highly concentrated.
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Post-acquisition, Valero L.P. would have an incentive to
increase light petroleum prices by restricting products moving into
and through the three marine-accessible Kaneb terminals in
Northern California. Valero L.P. could limit the amount of
product reaching that market by (1) limiting out-of-state marine
shipments of California-grade gasoline and other products into
Northern California; (2) limiting the volume of product entering
the Kinder Morgan pipeline system in Northern California; and
(3) limiting the ability of other Bay Area refiners to produce
California-grade gasoline by restricting their storage for refining
components, blending components, and other products needed to
optimize refinery output.

The acquisition increases the likelihood of coordinated
interaction among the remaining market participants by
eliminating the terminal services provider with different
incentives. Kaneb is the only market participant that does not also
own or market light petroleum products in Northern California.
Because after the merger all market participants will benefit from
higher prices for light petroleum products, Valero L.P.’s
restriction of terminaling services would likely not trigger an
offsetting response from its terminaling competitors.

Entry into the market for Northern California terminaling
services for these products would not be likely or timely, for the
reasons discussed in other terminal markets. Indeed, if anything,
entry is even more difficult in California, given that the state
imposes an extensive and costly permitting process that would
prolong any attempt to secure and develop new terminal space.

The efficiency claims of the Respondents, to the extent they
relate to any of these three markets with horizontal overlaps, are
not cognizable under the Merger Guidelines, are small as
compared to the magnitude of the potential harm, and would not
be sufficient to reverse the merger’s potential to raise the price of
bulk supply and terminal services.
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Count IV Terminaling for Bulk Ethanol in Northern
California

The Complaint charges that the proposed acquisition would
likely substantially reduce competition in terminaling services for
bulk ethanol in Northern California by changing the owner of
Kaneb’s Selby and Stockton terminals. Ethanol is a necessary
input in producing California-grade “CARB” gasoline. This is the
Commission’s first opportunity to examine a merger’s
competitive effects on ethanol since California adopted it as the
preferred oxygenate.

In Northern California, Kaneb’s Selby, Stockton, and
Richmond terminals are the only terminals capable of receiving
and storing bulk quantities of ethanol. From these terminals,
ethanol is offloaded from large rail or marine shipments, placed
into storage tanks, and loaded onto trucks for delivery to other
nearby terminals. Once the ethanol reaches these other terminals,
ethanol is blended at the truck rack to produce CARB gasoline.

Terminal services for bulk ethanol is the relevant product
market. There are no substitutes for these services; large
quantities of ethanol received from producers must be broken into
smaller volumes for distribution to remote gasoline terminals.
Because remote terminals must receive ethanol supplies by truck,
the geographic market is limited to Northern California. It is
simply not feasible to supply Northern California terminals with
ethanol trucked from Southern California terminals. Similarly,
customers currently using Kaneb’s Stockton terminal would face
additional trucking costs if forced to use either of Kaneb’s Selby
or Richmond terminals.

The proposed acquisition raises vertical issues relating to
ethanol terminaling services with likely effects in finished
gasoline sales. Valero Energy and the other Northern California
refiners do not offer ethanol terminaling services that compete
with Kaneb and would not likely be able to do so in the event of a
price increase. Post-acquisition, Valero L.P.’s ownership of the
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Kaneb terminals would give it control over an input necessary to
finish gasoline for portions of Northern California. Valero Energy
refines and markets CARB gasoline. By virtue of the merger,
Valero L.P. could use control over bulk ethanol terminaling to
limit access to ethanol storage by refusing to renew storage
agreements with terminaling customers, by canceling contracts at
some terminals to force competitors to truck longer distances, or
by simply raising prices or abusing confidential information for
ethanol terminaling. Because a percentage of ethanol must be
added to CARB gasoline where oxygenation is required, any of
these actions could increase the price of finished gasoline in
Northern California. Because Kaneb does not market CARB
gasoline, Kaneb currently has no incentive to manipulate ethanol
access in these ways.

New entry into the market for Northern California bulk ethanol
terminaling services would not be likely or timely, for the same
reasons that entry would not be timely or likely for terminaling
services for refining components, blending components, and light
petroleum products in Northern California.

IV. The Proposed Consent Order

The Commission has provisionally accepted the Agreement
Containing Consent Orders executed by Valero L.P., Valero
Energy, and Kaneb in the settlement of the Complaint. The
Agreement Containing Consent Orders contemplates that the
Commission would issue the Complaint and enter the Proposed
Order and the Hold Separate Order for the divestiture of certain
assets described below. Under the terms of the Proposed Order,
the merged firm must: (1) divest Kaneb’s Paulsboro, New Jersey,
Philadelphia North, and Philadelphia South terminals; (2) divest
the Kaneb West Pipeline System; (3) divest Kaneb’s Martinez and
Richmond terminals; (4) ensure that customers and prospective
customers have non-discriminatory access to commingled
terminaling of ethanol at its retained San Francisco Bay terminals,
on terms and conditions no less advantageous to those given to
Valero Energy; and (5) create firewalls that prevent the transfer of
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competitively sensitive information between the merged firm and
Valero Energy. The Commission will appoint James F. Smith as
the hold separate trustee.

A. Kaneb’s Paulsboro, Philadelphia North, and
Philadelphia South Terminals

To remedy the lessening of competition in the supply of
terminaling services for bulk suppliers of light petroleum products
in the Greater Philadelphia Area alleged in Count I of the
Complaint, Paragraph III of the Proposed Order requires
Respondents to divest Kaneb’s Paulsboro, New Jersey,
Philadelphia North, and Philadelphia South terminals. The assets
to be divested include the three terminals, and all assets located at
or used in connection with these terminals, including truck racks,
local connector pipelines, storage tanks, real estate, inventory,
customer contracts, and real estate.

The divestiture is designed to ensure that, post-merger, the
same number of players will compete in supplying terminaling
services as at present. In addition, divesting the Philadelphia area
package to an independent terminal operator that does not benefit
from higher product prices will complicate the ability of the
integrated terminal owners in the Greater Philadelphia Area to
coordinate their bulk supply decisions and will maintain the pre-
merger competition in this market.

These terminal assets must be divested within six months of
the date the merger is effectuated to a buyer that receives that
prior approval of the Commission. In a separate Order to Hold
Separate and Maintain Assets, Respondents are required to hold
all assets to be divested separate and to maintain the viability and
marketability of the assets until they are divested.

B. Kaneb West Pipeline System

To remedy the lessening of competition in pipeline
transportation and terminaling services for bulk suppliers of light
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petroleum products in the Colorado Front Range alleged in Count
IT of the Complaint, Paragraph II of the Proposed Order requires
Respondents to divest the Kaneb West Pipeline System. The
assets to be divested include: (1) a refined products pipeline
originating near Casper, Wyoming, and terminating in Rapid City,
South Dakota, and Colorado Springs, Colorado; (2) refined
products terminals in Rapid City, South Dakota; Cheyenne,
Wyoming; Dupont, Colorado; and Fountain, Colorado. The assets
to be divested also include all assets located at, or used in
connection, with these pipelines and terminals, including truck
racks, local connector pipelines, storage tanks, real estate,
inventory, customer contracts, and real estate.

This divestiture is designed to maintain the likelihood that the
new owner of the Kaneb West Pipeline System will not restrict
Montana and Wyoming refiners’ ability to send product to Denver
and Colorado Springs. The divestiture will eliminate the ability of
the combined company to raise light petroleum product prices in
Denver and Colorado Springs by restricting access to the West
Pipeline System. It also ensures that the current competition for
pipeline transportation to and terminaling services in Denver and
Colorado Springs will be maintained, with the same number of
competitors post-acquisition as pre-acquisition. The divestiture of
the West Pipeline System will also complicate the ability of the
terminal and pipeline owners in these markets to coordinate in
raising their pipeline transportation or terminaling service fees.
Finally, the divestiture prevents Valero L.P. from controlling light
petroleum product pipeline transportation to and terminaling in
Colorado Springs. It effectively maintains the pre-merger
competition in this market.

These pipeline and terminal assets must be divested within six
months of the date the merger is effectuated to a buyer that
receives the prior approval of the Commission. In a separate
Order to Hold Separate and Maintain Assets, Respondents are
required to hold all assets to be divested separate and to maintain
the viability and marketability of the assets until they are divested.
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C. Kaneb’s Martinez and Richmond Terminals

To remedy the lessening of competition in terminaling services
for bulk suppliers of refining components, blending components,
and light petroleum products in Northern California as alleged in
Count III of the Complaint, Paragraph IV of the Proposed Order
requires Respondents to divest Kaneb’s Martinez and Richmond
terminals to a Commission-approved buyer. The assets to be
divested include both terminals, and all assets located at or used in
connection with these terminals, including truck racks, local
connector pipelines, storage tanks, real estate, inventory, customer
contracts, and real estate.

The divestiture is ordered to maintain the likelihood that the
new owner of these terminals does not restrict access to these
terminals or otherwise limit imports into the Northern California
market. The divestiture also complicates the ability of the
remaining terminal owners in the market to coordinate to raise the
prices of terminaling services. Although Valero L.P. will acquire
Kaneb’s Selby terminal, the presence of an independent operator
of Martinez and Richmond will check Valero L.P.’s incentive and
ability to restrict access at that terminal.

These terminal assets must be divested within six months of
the date the Merger is effectuated to a buyer that receives the prior
approval of the Commission. In a separate Order to Hold
Separate and Maintain Assets, Respondents are required to hold
all assets to be divested separate and to maintain the viability and
marketability of the assets until they are divested.

In considering an application to divest any of these three asset
packages, to one or more buyers, the Commission will consider
factors such as the acquirer’s ability and incentive to invest and
compete in the businesses in which Kaneb was engaged in the
relevant geographic markets alleged in the Complaint. The
Commission will consider whether the acquirer has the business
experience, technical judgment, and available capital to continue
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to invest in the terminals in order to maintain current levels of
competition.

D. Terminaling Services for Bulk Ethanol in Northern
California

To remedy the lessening of competition in terminaling services
for bulk ethanol in Northern California alleged in Count IV of the
Complaint, Paragraph VI of the Proposed Order requires
Respondents to maintain an information firewall. The Paragraph
also requires that the Respondents not discriminate in offering
access to commingled terminaling of ethanol at its retained
Northern California terminals in Stockton and Selby, and offer
access to third parties on terms and conditions no less
advantageous to those given to Valero Energy. This remedy is
ordered to ensure that the Respondents do not use confidential
business information or limit access to ethanol storage to maintain
competition in the terminaling of ethanol and the sale of finished
gasoline in Northern California.

E. Other Terms

Paragraph VII requires the Respondents to provide written
notification prior to acquiring the Paulsboro, New Jersey,
Philadelphia North, or Philadelphia South terminals, or any
portion thereof. It further requires Respondents to provide reports
to the Commission regarding compliance with the Proposed
Order. Paragraph IX requires the Respondents to provide written
notification prior to any proposed dissolution, acquisition, merger,
or consolidation, or any other change that may affect compliance
obligations arising out of the Proposed Order. Paragraph X
requires the Respondents to provide the Commission with access
to their facilities and employees for purposes of determining or
securing compliance with the Proposed Order. Paragraph XI
provides for an extension of time to complete divestitures required
under the Proposed Order if the particular divestiture has been
challenged by a State.
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V. Opportunity for Public Comment

The Proposed Order has been placed on the public record for
thirty days for receipt of comments by interested persons.
Comments received during this period will become part of the
public record. After thirty days, the Commission will again
review the Proposed Order and the comments received and will
decide whether it should withdraw from the Proposed Order or
make it final. By accepting the Proposed Order subject to final
approval, the Commission anticipates that the competitive
problems alleged in the complain will be resolved. The purpose
of this analysis is to invite public comment on the Proposed
Order, including the proposed divestitures, to aid the Commission
in its determination of whether to make the Proposed Order final.
This analysis is not intended to constitute an official interpretation
of the Proposed Order, nor is it intended to modify the terms of
the Proposed Order in any way.
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IN THE MATTER OF

CHEVRON CORPORATION, ET. AL.

CONSENT ORDER, ETC., INREGARD TO ALLEGED VIOLATIONS OF
SEC.7 OF THE CLAYTON ACT AND SEC.5 OF THE FEDERAL TRADE
COMMISSION ACT

Docket C-4144; File No. 0510125
Complaint, July 27, 2005--Decision, July 27, 2005

This consent order addresses the merger of Respondent Chevron Corporation --
a major international energy firm engaged in exploring for, developing and
producing crude oil and natural gas; refining crude oil into finished petroleum
products; marketing crude oil, natural gas, and other finished products derived
from petroleum; and transporting crude oil, natural gas, and finished petroleum
products by pipeline, marine vessels, and other means -- and Respondent
Unocal Corporation, another major international energy firm engaged primarily
in oil and gas exploration, development and production. The order, among
other things, requires the respondents to cease and desist from any and all
efforts to assert or enforce any of Unocal’s relevant U.S. patents — including in
particular patents covering technology that refiners must use to produce
California Air Resources Board compliant reformulated gasoline, the only type
of gasoline that can be sold in California — against any person to recover any
damages or costs for alleged infringements of any of these patents, or to collect
any fees, royalties or other payments, in cash or in kind, for the practice of any
of these patents. The consent order also requires the respondents, within thirty
days, to file with the United States Patent and Trademark Office the necessary
documents to disclaim or dedicate to the public the remaining term of the
patents. In addition, the consent order requires the respondents, within thirty
days, to dismiss with prejudice all pending legal actions relating to the alleged
infringement of any of the patents.

Participants

For the Commission: Dennis F. Johnson, Chong S. Park,
Frank Lipson, Geary A. Gessler, Phillip Broyles, Geoffrey D.
Oliver, Daniel P. Ducore, Jeffrey H. Fischer and Mark Frankena.

For the Respondent: Martin R. Lueck and David W. Beehler,
Robins, Kaplan, Miller & Ciresi, David S. Neill, Wachtell, Lipton,
Rosen & Katz, and Joe Sims, Jones Day.
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COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act and the Clayton Act, and by virtue of the authority vested in it
by said Acts, the Federal Trade Commission (“FTC” or
“Commission”), having reason to believe that Respondent
Chevron Corporation (“Chevron”) and Respondent Unocal
Corporation (“Unocal”) have entered into an agreement and plan
of merger whereby Chevron proposes to acquire all of the
outstanding common stock of Unocal, that such agreement and
plan of merger violates Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. § 45, and Section 7 of
the Clayton Act, as amended, 15 U.S.C. § 18, and it appearing to
the Commission that a proceeding in respect thereof would be in
the public interest, hereby issues its complaint, stating its charges
as follows:

I. RESPONDENTS
Chevron Corporation

1. Respondent Chevron, formerly ChevronTexaco Corporation, is
a corporation organized, existing and doing business under and
by virtue of the laws of the state of Delaware, with its office
and principal place of business located at 6001 Bollinger
Canyon Road, San Ramon, California 94583.

2. Respondent Chevron is, and at all times relevant herein has
been, a diversified energy firm engaged, either directly or
through affiliates, in the exploration for, and production of,
petroleum products; the pipeline transportation of crude oil and
natural gas; the refining of crude oil into refined products,
including gasoline and other light petroleum products; the
transportation, terminaling, and marketing of gasoline, diesel
fuel, and aviation fuel; and other related energy businesses.

3. Respondent Chevron is, and at all times relevant herein has
been, engaged in commerce as “commerce’ is defined in
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Section 1 of the Clayton Act, as amended, 15 U.S.C. § 12, and
is a corporation whose business is in or affecting commerce as
“commerce” is defined in Section 4 of the Federal Trade
Commission Act, as amended, 15 U.S.C. § 44.

Unocal Corporation

. Respondent Unocal is a corporation organized, existing and

doing business under and by virtue of the laws of the state of
Delaware, with its office and principal place of business
located at 2141 Rosecrans Avenue, Suite 4000, El Segundo,
California 90245.

. Respondent Unocal is, and at all times relevant herein has

been, an energy firm engaged, either directly or through
affiliates, in the exploration for, and production of, petroleum
products; the pipeline transportation of crude oil, natural gas
and other petroleum products; and other related energy
businesses.

Respondent Unocal is, and at all times relevant herein has
been, engaged in commerce as “commerce’ is defined in
Section 1 of the Clayton Act, as amended, 15 U.S.C. § 12, and
is a corporation whose business is in or affecting commerce as
“commerce” is defined in Section 4 of the Federal Trade
Commission Act, as amended, 15 U.S.C. § 44.

II. THE PROPOSED MERGER

Pursuant to an agreement and plan of merger dated April 4,
2005, Chevron intends to acquire all of the outstanding
common stock of Unocal in exchange for cash and common
stock of Chevron. At the time of the agreement, the value of
the transaction was approximately $18 billion.
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III. TRADE AND COMMERCE

Gasoline is a motor fuel that is used in automobiles and other
vehicles. It is refined from crude oil at refineries in the United
States and throughout the world. Gasoline is produced in
various grades and formulations, including conventional
unleaded gasoline, low emissions reformulated gasoline
(“RFG”), California Air Resources Board (“CARB”) compliant
reformulated gasoline, and others. There is no substitute for
gasoline as a fuel for automobiles and other vehicles that are
designed to use gasoline.

CARB compliant reformulated gasoline (“CARB RFG”) is a
motor fuel that meets the specifications of the California Air
Resources Board. CARB RFG is cleaner burning and causes
less air pollution than conventional unleaded gasoline. The
sale of any gasoline other than CARB RFG is prohibited in
California. There is no substitute for CARB RFG as a fuel for
automobiles and other vehicles that use gasoline purchased in
California.

CARB RFG is produced primarily in California and at a few
other locations on the West Coast. Chevron is a leading
refiner and marketer of CARB RFG. Unocal is not engaged
in the refining or marketing of CARB RFG.

Through its wholly-owned subsidiary, Union Oil Company
of California, Unocal owns a portfolio of five U.S. patents
relating to reformulated gasoline. Unocal’s RFG patents
cover the production and supply of CARB RFG, particularly
in the warmer weather months. Refiners must use the
technology covered by the Unocal RFG patents for
producing a substantial portion of CARB RFG during
warmer weather months —i.e., CARB “summertime”
gasoline.

Unocal licenses its RFG patents to others in exchange for
payments ranging from 1.2 to 3.4 cents per gallon. In
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addition, Unocal has won a patent infringement suit against
major refiners of CARB RFG and obtained a court
judgment awarding Unocal royalties of 5.75 cents per
infringing gallon produced in California.

Relevant Product Market

Relevant lines of commerce in which to analyze the effects
of the proposed merger are the marketing and refining of
CARB RFG.

Relevant Geographic Market

Relevant sections of the country in which to analyze the
proposed merger are the State of California and smaller
areas contained therein.

Market Structure

The relevant markets for the refining and marketing of
CARB RFG are either highly concentrated or moderately
concentrated.

Entry Conditions

Entry into the relevant lines of commerce in the relevant
sections of the country is difficult and would not be timely,
likely or sufficient to prevent anticompetitive effects
resulting from the proposed merger.

IV. VIOLATION CHARGED

Because of factors such as Unocal’s perception of possible
actions by the California Air Resources Board or other
governmental authorities, Unocal is likely to be constrained
in charging the full monopoly level price to licensees of the
Unocal patents. Unocal has no operations at downstream
levels of the industry through which it could attempt to



FEDERAL TRADE COMMISSION DECISIONS 105
VOLUME 140

Complaint

recoup any additional profits. Because of its significant
operations at the refining and marketing levels, Chevron
will have a greater ability than Unocal to obtain additional
profits by coordinating with its competitors at the
downstream refining and marketing levels.

18.  As part of Unocal’s license agreements, Unocal regularly
collects detailed reports from licensees about their
production of CARB RFG and other refinery operations.
Such information is not otherwise available to members of
the industry, and could be used to facilitate coordination
among refiners and marketers of CARB RFG.

19. The effect of the proposed merger, if consummated, may be
substantially to lessen competition in the marketing and
refining of CARB RFG in the relevant sections of the
country, in violation of Section 7 of the Clayton Act, as
amended, 15 U.S.C. § 18, and Section 5 of the Federal
Trade Commission Act, as amended, 15 U.S.C. § 45, in the
following ways, among others:

a. By increasing the likelihood of, or facilitating, collusion or
coordinated interaction between Chevron and its
competitors in the refining of CARB RFG in the relevant
sections of the country,

b. By increasing the likelihood of, or facilitating, collusion or
coordinated interaction between Chevron and its
competitors in the marketing of CARB RFG in the relevant
sections of the country,

each of which increases the likelihood of anticompetitive price
increases for CARB RFG in the relevant sections of the
country.

20. The proposed merger between Chevron and Unocal violates
Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 45, and would, if consummated,
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violate Section 7 of the Clayton Act, as amended, 15 U.S.C.
§ 18, and Section 5 of the Federal Trade Commission Act,
as amended, 15 U.S.C. § 45.

WHEREFORE, THE PREMISES CONSIDERED, the Federal
Trade Commission on this 27" day of July, 2005, issues its
complaint against said Respondents.
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DECISION AND ORDER

The Federal Trade Commission (“Commission”), having
initiated an investigation of the proposed merger between
Respondent Chevron Corporation (“Chevron’) and Respondent
Unocal Corporation (“Unocal”) (collectively “Respondents”), and
Respondents having been furnished thereafter with a copy of a
draft of Complaint that the Bureau of Competition proposed to
present to the Commission for its consideration and which, if
issued by the Commission, would charge Respondents with
violations of Section 7 of the Clayton Act, as amended, 15 U.S.C.
§ 18, and Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 45; and

Respondents, their attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Order (“Consent Agreement”), containing an admission by
Respondents of all the jurisdictional facts set forth in the aforesaid
draft of Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondents that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and

The Commission, having thereafter considered the matter and
having determined that it had reason to believe that Respondents
have violated the said Acts, and that a Complaint should issue
stating its charges in that respect, and having thereupon issued its
Complaint and having accepted the executed Consent Agreement
and placed such Consent Agreement on the public record for a
period of thirty (30) days for the receipt and consideration of
public comments, now in further conformity with the procedure
described in Commission Rule 2.34, 16 C.F.R. § 2.34, the
Commission hereby makes the following jurisdictional findings
and issues the following Decision and Order (“Order”):
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1. Respondent Chevron Corporation is a corporation
organized, existing, and doing business under and by virtue of the
laws of the state of Delaware, with its office and principal place of
business located at 6001 Bollinger Canyon Road, San Ramon,
California 94583.

2. Respondent Unocal Corporation is a corporation organized,
existing and doing business under and by virtue of the laws of the
state of Delaware, with its office and principal place of business
located at 2141 Rosecrans Avenue, Suite 4000, El Segundo,
California 90245.

3. The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of Respondents, and the
proceeding is in the public interest.

ORDER

IT IS ORDERED that, as used in this Order, the following
definitions shall apply:

A. “Chevron” means Chevron Corporation (formerly
ChevronTexaco Corporation), its directors, officers,
employees, agents, representatives, successors, and assigns;
and its joint ventures, subsidiaries, divisions, groups and
affiliates controlled by Chevron Corporation, and the
respective directors, officers, employees, agents,
representatives, successors, and assigns of each.

B. “Unocal” means Unocal Corporation, its directors, officers,
employees, agents, representatives, successors, and assigns;
and its joint ventures, subsidiaries (including but not limited
to Union Oil Company of California), divisions, groups and
affiliates controlled by Unocal Corporation, and the
respective directors, officers, employees, agents,
representatives, successors, and assigns of each.
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. “Respondents” means Chevron and Unocal.
. “Commission” means the Federal Trade Commission.

. “Action” means any lawsuit or other action, whether legal,
equitable, or administrative, as well as any arbitration,
mediation, or any other form of private dispute resolution,
in the United States or anywhere else in the world.

. “License Agreement” means any contract, agreement,
arrangement or other understanding between Unocal and
any other party or parties that requires, calls for, or
otherwise contemplates, payment of fees, royalties or other
monies, in cash or in kind, to practice under the Relevant
U.S. Patents.

. “Merger” means the proposed merger between Chevron and
Unocal, as contemplated by the Agreement and Plan of
Merger dated as of April 4, 2005 among Unocal
Corporation, ChevronTexaco Corporation, and Blue Merger
Sub Inc.

. “Merger Effective Date” means the earlier of the following
dates:

1. the date that the certificate of merger for the Merger is
filed with the Secretary of State of Delaware or such later
time as specified in such certificate of merger, or

2. the date that Chevron acquires control of Unocal
Corporation, as "control" is defined by 16 C.F.R. §
801.1(b).

. “Person” means both natural persons and artificial persons,
including, but not limited to, corporations, unincorporated
entities, and governments.
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J. “Relevant U.S. Patents” means United States Patent
Numbers 5,288,393, 5,593,567, 5,653,866, 5,837,126,
6,030,521, and any other patents presently in existence or to
be issued in the future that claim priority to United States
Patent Application Number 07/628,488, filed December 13,
1990.

I1.

IT IS FURTHER ORDERED that, immediately upon the
Merger Effective Date, Respondents shall cease and desist from
any and all efforts, and shall not undertake any new efforts, by any
means, directly or indirectly, in or affecting commerce as
“commerce” is defined in Section 4 of the Federal Trade
Commission Act, 15 U.S.C. § 44, to assert or enforce any of the
Relevant U.S. Patents against any Person, to recover any damages
or costs for alleged infringements of any of the Relevant U.S.
Patents, or to collect any fees, royalties or other payments, in cash
or in kind, for the practice of any of the Relevant U.S. Patents,
including but not limited to fees, royalties, or other payments, in
cash or in kind, to be collected pursuant to any License
Agreement, provided, however, that nothing in this Order
obligates or requires Respondents to refund any fees, royalties or
other payments collected in connection with any of the Relevant
U.S. Patents prior to the Merger Effective date.

I11.
IT IS FURTHER ORDERED that:

A. Within thirty (30) days following the Merger Effective Date,
Respondents shall file, or cause to be filed, with the United
States Patent and Trademark Office, the necessary
documents pursuant to 35 U.S.C. § 253,37 C.F.R. § 1.321,
and the Manual of Patent Examining Procedure to disclaim
or dedicate to the public the remaining term of the Relevant
U.S. Patents, provided, however, that such disclaimer or
dedication to the public shall not constitute an admission or
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representation by Respondents with respect to the validity or
patentability of the claims of the Relevant U.S. Patents.

B. Respondents shall correct as necessary, and shall not
withdraw or seek to nullify, any disclaimers, or dedications
filed pursuant to Paragraph III. A.

IVv.

IT IS FURTHER ORDERED that, within thirty (30) days
following the Merger Effective Date, Respondents shall move to
dismiss, with prejudice, all Actions relating to the alleged
infringement of any Relevant U.S. Patents, including but not
limited to the following actions pending in the United States
District Court for the Central District of California: Union Oil
Company of California v. Atlantic Richfield Company, et al., Case
No. CV-95-2379-CAS and Union Oil Company of California v.
Valero Energy Corporation, CV-02- 00593 SVW.

V.
IT IS FURTHER ORDERED that:

A. Within thirty (30) days after the date this Order becomes
final, Respondents shall distribute a copy of this Order and
the complaint in this matter to:

1. any Person that either Respondent has contacted
regarding possible infringement of any of the Relevant
U.S. Patents,

2. any Person against which either Respondent is, or was, in
any Action regarding possible infringement of any of the
Relevant U.S. Patents,

3. any licensee or other Person from which either
Respondent has collected any fees, royalties or other
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payments, in cash or in kind, for the practice of the
Relevant U.S. Patents, and

4. any Person that either Respondent has contacted with
regard to the possible collection of any fees, royalties or
other payments, in cash or in kind, for the practice of the
Relevant U.S. Patents.

. Within thirty (30) days after the date this Order becomes

final, Respondents shall distribute a copy of this Order and
the complaint in this matter to every officer and director of
Respondents having responsibility for any of Respondents’
obligations under this Order, and to every employee or agent
having managerial responsibility for any of Respondents’
obligations under this Order.

. For a period of five (5) years after the date this Order

becomes final, Respondents shall furnish a copy of this
Order and the complaint in this matter to each new officer
and director of Respondents who will have responsibility for
any of Respondents’ obligations under this Order, and to
each new employee or agent of Respondents who will have
managerial responsibility for any of Respondents’
obligations under the Order. Such copies shall be furnished
within thirty (30) days after each such person assumes his or
her position as officer, director, employee, or agent. For
purposes of this Paragraph V.C., “new employee or agent”
shall include, without limitation, Respondents’ employees
and agents whose duties change during their employment or
agency relationship to include managerial responsibility for
any of Respondents’ obligations under this Order.

VI

IT IS FURTHER ORDERED that:

A. Respondents shall, within sixty (60) days after the date this

Order becomes final, submit to the Commission a verified
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written report setting forth in detail the manner and form in
which each Respondent intends to comply, is complying,
and has complied with this Order.

B. Respondents shall, one year from the date this Order
becomes final and annually thereafter for five (5) years,
submit a verified written report to the Commission setting
forth in detail the manner and form in which each
Respondent has complied and is complying with the Order.

VIIL.

IT IS FURTHER ORDERED that, for the purpose of
determining or securing compliance with this Order, and subject
to any legally recognized privilege, and upon written request with
reasonable notice to Respondents, Respondents shall permit any
duly authorized representative of the Commission:

A. Access, during office hours of Respondents and in the
presence of counsel, to all facilities and access to inspect
and copy all books, ledgers, accounts, correspondence,
memoranda, and all other records and documents in the
possession or under the control of Respondents related to
compliance with this Order; and

B. Upon five (5) days’ notice to Respondents and without
restraint or interference from Respondents, to interview
officers, directors, or employees of Respondents, who may
have counsel present, regarding such matters.

VIII.

IT IS FURTHER ORDERED that Respondents shall notify the
Commission at least thirty (30) days prior to any proposed (1)
dissolution of either Respondent, (2) acquisition, merger, or
consolidation of either Respondent, or (3) other change in either
Respondent that may affect compliance obligations arising out of
this Order, including but not limited to assignment, the creation or
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dissolution of subsidiaries, or any other change in either
Respondent.

IX.

IT IS FURTHER ORDERED that this Order will terminate
twenty (20) years after the date it becomes final.
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Analysis of Proposed Consent Order to Aid Public Comment
I. Introduction

The Federal Trade Commission (“Commission” or “FTC”) has
issued a complaint (“Complaint”) alleging that the proposed
merger of Chevron Corporation (“Chevron,” formerly
ChevronTexaco Corporation) and Unocal Corporation (“Unocal”)
(collectively “Respondents”) would violate Section 7 of the
Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the
Federal Trade Commission Act, as amended, 15 U.S.C. § 45, and
has entered into an agreement containing consent order
(“Agreement Containing Consent Order”) pursuant to which
Respondents agree to be bound by a proposed consent order
(“Proposed Consent Order””). The Proposed Consent Order
remedies the likely anticompetitive effects arising from
Respondents’ proposed merger, as alleged in the Complaint.

II.  Description of the Parties and the Transaction
A. Chevron

Chevron is a major international energy firm with operations in
North America and about 180 foreign countries in Europe, Africa,
South America, Central America, Indonesia, and the Asia-Pacific
region. Its petroleum operations consist of exploring for,
developing and producing crude oil and natural gas; refining crude
oil into finished petroleum products; marketing crude oil, natural
gas, and various finished products derived from petroleum; and
transporting crude oil, natural gas, and finished petroleum
products by pipeline, marine vessels, and other means. The
company operates light petroleum refineries for products such as
gasoline, jet fuel, kerosene and fuel oil at Pascagoula, Mississippi;
El Segundo, California; Richmond, California; Salt Lake City,
Utah; and Kapolei, Hawaii. Chevron is a major refiner and
marketer of gasoline that meets the requirements of the California
Air Resources Board (“CARB”). Chevron also has operations for
the manufacture and marketing of commodity petrochemicals for
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industrial uses and additives for fuels and lubricants. For 2004,
the company had total revenues of approximately $155.3 billion
and total assets of approximately $93.2 billion.

B. Unocal

Unocal is also a major international energy firm with
operations in North America, Asia, and other locations around the
world. Its primary activities are oil and gas exploration,
development and production. It has oil and gas operations located
in various countries, including Thailand, Myanmar, Indonesia,
Azerbaijan, Bangladesh, and Vietnam. Unocal sold most of its
downstream operations in the United States to another company in
the mid-1990's. As a result, Unocal has no downstream
operations in refining or gasoline retailing, and with a few
exceptions almost all of Unocal’s operations are in the upstream
segment of the industry, i.e., exploration and production. The
company had total revenues for 2004 of approximately $8.2
billion and total assets of approximately $13.1 billion.

III. The Transaction

Pursuant to an Agreement and Plan of Merger dated April 4,
2005, Chevron plans to acquire 100% of the voting securities of
Unocal. Unocal will merge into a direct wholly-owned subsidiary
of Chevron, with the subsidiary continuing as the surviving entity
and a wholly-owned subsidiary of Chevron. Under the terms of
the agreement, Unocal shareholders may elect to receive 1.03
shares of Chevron stock, $65 in cash, or the combination of
$16.25 in cash and 0.7725 of a share of Chevron common stock.
The election is subject to the limitation that 75% of the
outstanding shares of Unocal common stock will be exchanged for
Chevron common stock and 25% will be exchanged for cash, with
prorationing in the event the cash election is oversubscribed or
undersubscribed. The total value of the transaction is estimated at
approximately $18 billion, which includes approximately $1.6
billion in assumed debt.
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The transaction is subject to various closing conditions,
including the approval of Unocal shareholders and the expiration
or early termination of the waiting period under the Hart-Scott-
Rodino Act, 15 U.S.C. § 18A. The parties expect to close the
transaction as soon as practicable after the last of the conditions to
closing have been satisfied.

IV. The Complaint

The Complaint alleges that the merger of Chevron and Unocal
would violate Section 7 of the Clayton Act, as amended, 15
U.S.C. § 18, and Section 5 of the Federal Trade Commission Act,
as amended, 15 U.S.C. § 45, by substantially lessening
competition in the refining and marketing of reformulated
gasoline that has been approved by the California Air Resources
Board (“CARB”) for sale in California. Through its wholly-
owned subsidiary, Union Oil Company of California (“Union
Oil”), Unocal owns a portfolio of five U.S. patents relating to
reformulated gasoline (“RFG”). These patents (the “Relevant
U.S. Patents”) cover the production and supply of CARB RFG,
particularly in warmer weather months. To remedy the alleged
anticompetitive effects of the merger, the Proposed Consent Order
requires Respondents to take certain actions, including (1) to
cease and desist from any efforts to assert or enforce any of the
Relevant U.S. Patents against any person, to recover any damages
or costs for alleged infringements of any of the Relevant U.S.
Patents, or to collect any fees, royalties or other payments for the
practice of the Relevant U.S. Patents; and (2) to take the necessary
actions to dedicate to the public the remaining terms of the
patents.

According to the Complaint, gasoline is a motor fuel used in
automobiles and other vehicles. It is produced in various grades
and formulations, including conventional unleaded gasoline, low
emissions reformulated gasoline (“RFG”), California Air
Resources Board (“CARB”) compliant reformulated gasoline, and
others. CARB compliant reformulated gasoline (“CARB RFG”)
is a type of gasoline that meets the specifications of the California



118 FEDERAL TRADE COMMISSION DECISIONS
VOLUME 140

Analysis

Air Resources Board. CARB RFG is cleaner burning and causes
less air pollution than conventional unleaded gasoline. The sale
of any gasoline other than CARB RFG is prohibited in California,
and there is no substitute for CARB RFG as a fuel for automobiles
and other vehicles that use gasoline purchased in California. As a
result, CARB RFG is arelevant line of commerce in which to
analyze the potential effects of the merger.

CARB RFG is produced primarily in California and at a few
other locations on the West Coast. The Complaint alleges that the
state of California, and smaller areas contained therein, are
relevant sections of the country in which to analyze the potential
effects of the merger.

Chevron is a leading refiner and marketer of CARB RFG.
Unocal does not refine or market CARB RFG. However, through
its wholly-owned subsidiary, Union Oil, Unocal owns Relevant
U.S. Patents relating to CARB RFG. Refiners must use the
technology covered by the Unocal Relevant U.S. Patents for
producing CARB RFG during warmer weather months —i.e.,
CARB “summertime” gasoline. Thus, Unocal controls an
important input used by CARB refiners to produce CARB
gasoline.

Unocal licenses its RFG patents to others in exchange for
payments ranging from 1.2 to 3.4 cents per gallon. In addition,
Unocal has won a patent infringement suit against major refiners
of CARB RFG and obtained a court judgment awarding Unocal
royalties of 5.75 cents per infringing gallon produced in
California.

There are relatively few producers of CARB RFG. As a result,
the relevant markets for the refining and marketing of CARB RFG
are either highly concentrated or moderately concentrated. The
Complaint further alleges that entry into the relevant lines of
commerce in the relevant sections of the country is difficult and
would not be timely, likely or sufficient to prevent anticompetitive
effects resulting from the proposed merger.
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The Complaint states that, because of factors such as Unocal’s
perception of possible actions by the California Air Resources
Board or other governmental authorities, Unocal is likely to be
constrained in charging the full monopoly level price to licensees
of the Unocal patents. Moreover, Unocal has no operations at
downstream levels of the industry through which it could attempt
to recoup any additional profits.

Because of its significant operations at the refining and
marketing levels, Chevron will have a greater ability than Unocal
to obtain additional profits by coordinating with its competitors at
the downstream refining and marketing levels. As part of
Unocal’s license agreements, Unocal regularly collects detailed
reports from licensees about their production of CARB RFG and
other refinery operations. By obtaining the Unocal patents,
Chevron would receive additional information about the
production of competitors and other information not otherwise
available to members of the industry. Chevron could facilitate
coordination among refiners and marketers of CARB RFG by
using this information to monitor a collusive agreement and thus
detect cheating on a collusive agreement. The anticompetitive
effects from such coordination would be likely to outweigh any
efficiencies that would be obtained by the integrated firm.

As aresult, the Complaint charges that the effect of the
proposed merger, if consummated, may be substantially to lessen
competition in the marketing and refining of CARB RFG in the
relevant sections of the country, in violation of Section 7 of the
Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the
Federal Trade Commission Act, as amended, 15 U.S.C. § 45.

V. Resolution of the Competitive Concerns
The Commission has provisionally entered into an Agreement

Containing Consent Order with Chevron and Unocal in settlement
of the Complaint. The Agreement Containing Consent Orders
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contemplates that the Commission would issue the Complaint and
enter the Proposed Consent Order requiring the relief described
below.

In order to remedy the anticompetitive effects that have been
identified, Chevron and Unocal have agreed to take several
actions. First, they will cease and desist from any and all efforts,
and will not undertake any new efforts, to assert or enforce any of
Unocal’s Relevant U.S. Patents against any person, to recover any
damages or costs for alleged infringements of any of the Relevant
U.S. Patents, or to collect any fees, royalties or other payments, in
cash or in kind, for the practice of any of the Relevant U.S.
Patents, including but not limited to fees, royalties, or other
payments, in cash or in kind, to be collected pursuant to any
License Agreement. These obligations become effective as of the
“Merger Effective Date,” which is defined as the earlier of (1) the
date that the certificate of merger for the Merger is filed with the
Secretary of State of Delaware or such later time as specified in
such certificate of merger, or (2) the date that Chevron acquires
control of Unocal Corporation, as “control” is defined by 16
C.F.R. § 801.1(b).

Second, the Proposed Consent Order requires that, within thirty
(30) days following the Merger Effective Date, Respondents shall
file, or cause to be filed, with the United States Patent and
Trademark Office, the necessary documents pursuant to 35 U.S.C.
§ 253,37 C.F.R. § 1.321, and the Manual of Patent Examining
Procedure to disclaim or dedicate to the public the remaining term
of the Relevant U.S. Patents. The Proposed Consent Order further
requires that Respondents shall correct as necessary, and shall not
withdraw or seek to nullify, any disclaimers or dedications filed
pursuant to the order.

Third, the order requires that, within thirty (30) days following
the Merger Effective Date, Respondents shall move to dismiss,
with prejudice, all pending legal actions relating to the alleged
infringement of any Relevant U.S. Patents, including but not
limited to the following actions pending in the United States
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District Court for the Central District of California: Union Oil
Company of California v. Atlantic Richfield Company, et al., Case
No. CV-95-2379-CAS and Union Oil Company of California v.
Valero Energy Corporation, Case No. CV-02- 00593 SVW.

Paragraph V of the Proposed Consent Order requires
Respondents to distribute a copy of the Order and the Complaint
in this matter to certain interested parties, including (1) any person
that either Respondent has contacted regarding possible
infringement of any of the Relevant U.S. Patents, (2) any person
against which either Respondent is, or was, involved in any legal
action regarding possible infringement of any of the Relevant U.S.
Patents, (3) any licensee or other person from which either
Respondent has collected any fees, royalties or other payments, in
cash or in kind, for the practice of the Relevant U.S. Patents, and
(4) any person that either Respondent has contacted with regard to
the possible collection of any fees, royalties or other payments, in
cash or in kind, for the practice of the Relevant U.S. Patents.

Paragraph V also requires Respondents to distribute a copy
of the Order and the Complaint to present and future officers and
directors of Respondents having responsibility for any of
Respondents’ obligations under the Order, and to employees and
agents having managerial responsibility for any of Respondents’
obligations under the Order.

Paragraphs VI, VII and VIII of the Proposed Consent
Order contain standard reporting, access, and notification
provisions designed to allow the Commission to monitor
compliance with the order. Paragraph IX provides that the Order
shall terminate twenty (20) years after the date it becomes final.

VI.  Opportunity for Public Comment

The Proposed Consent Order has been placed on the
public record for thirty (30) days for receipt of comments by
interested persons. Comments received during this thirty day
comment period will become part of the public record. After



122 FEDERAL TRADE COMMISSION DECISIONS
VOLUME 140

Analysis

thirty (30) days, the Commission will again review the Proposed
Order and the comments received and will decide whether it
should withdraw from the Proposed Order or make final the
agreement’s Proposed Order.

By accepting the Proposed Order subject to final approval,
the Commission anticipates that the competitive problems alleged
in the Complaint will be resolved. The purpose of this analysis is
to invite public comment on the Proposed Order, and to aid the
Commission in its determination of whether it should make final
the Proposed Order contained in the agreement. This analysis is
not intended to constitute an official interpretation of the Proposed
Order, nor is it intended to modify the terms of the Proposed
Order in any way.
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IN THE MATTER OF

UNION OIL COMPANY OF CALIFORNIA

CONSENT ORDER, ETC., INREGARD TO ALLEGED VIOLATIONS OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket D-9305; File No. 0110214
Complaint, March 4, 2003--Decision, July 27, 2005

This consent order addresses a series of actions taken by Respondent Union Oil
Company of California, an international energy firm, with respect to
proceedings conducted by the California Air Resources Board (“CARB”) to set
regulations and standards governing the composition of low emissions,
reformulated gasoline (“RFG”), in an effort to reduce California air pollution
levels. The order, among other things, requires the respondent to cease and
desist from any and all efforts to assert or enforce any of its relevant U.S.
patents — including in particular patents covering technology that refiners must
use to produce CARB-compliant reformulated gasoline, the only type of
gasoline that can be sold in California — against any person to recover any
damages or costs for alleged infringements of any of these patents, or to collect
any fees, royalties or other payments, in cash or in kind, for the practice of any
of these patents. The consent order also requires the respondent, within thirty
days, to file with the United States Patent and Trademark Office the necessary
documents to disclaim or dedicate to the public the remaining term of the
patents. In addition, the consent order requires the respondent, within thirty
days, to dismiss with prejudice all pending legal actions relating to the alleged
infringement of any of the patents.

Participants

For the Commission: J. Robert Robertson, Chong S. Park,
David F. Conn, Peggy Bayer Femenella, John Roberti, Lisa
Fialco, Suzanne Michel, Sean P. Gates, Lore Unt, Thomas
Krattenmaker, Dean C. Graybill, John S. Martin, Richard B.
Dagen, Geoffrey D. Oliver, Daniel P. Ducore, Terri Martin,
Robert A. Walters, Elizabeth J. Grimm, Paige E. Pidano, Jessica
Picone, Diana Cowen, Guru Raj, Kathleen Jones, Yasmine
Carson, Mark D. Williams, Jeffrey H. Fischer, and Mark
Frankena.
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For the Respondent: Martin R. Lueck and David W. Beehler,
Robins, Kaplan, Miller & Ciresi, and Joseph Kattan and Chris
Wood, Gibson, Dunn & Crutcher.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act, and by virtue of the authority vested in it by said Act, the
Federal Trade Commission (“Commission”), having reason to
believe that Union Oil Company of California (hereinafter,
“Unocal” or “Respondent”) has violated Section 5 of the Federal
Trade Commission (“FTC”) Act, as amended, 15 U.S.C. § 45, and
it appearing to the Commission that a proceeding in respect
thereof would be in the public interest, hereby issues its
complaint, stating its charges as follows:

Nature of the Case

1. This case involves Unocal’s subversion of state regulatory
standard-setting proceedings relating to low emissions gasoline
standards. To address California’s serious air pollution
problems, the California Air Resources Board (“CARB”)
initiated rulemaking proceedings in the late 1980s to determine
“cost-effective” regulations and standards governing the
composition of low emissions, reformulated gasoline (“RFG”).
Unocal actively participated in the CARB RFG rulemaking
proceedings and engaged in a pattern of bad-faith, deceptive
conduct, exclusionary in nature, that enabled it to undermine
competition and harm consumers. Through a pattern of
anticompetitive acts and practices that continues even today,
Unocal has illegally monopolized, attempted to monopolize,
and otherwise engaged in unfair methods of competition in
both the technology market for the production and supply of
CARB-compliant “summer-time” RFG and the downstream
CARB “summer-time” RFG product market.
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2. During the RFG rulemaking proceedings in 1990-1994, Unocal
made materially false and misleading statements including, but
not limited to, the following:

a. Representing to CARB and other participants that its
emissions research results showing, inter alia, the
directional relationships between certain gasoline properties
(most notably the midpoint distillation temperature of
gasoline or “T50") on automobile emissions were
“nonproprietary,” were in “the public domain,” or otherwise
were available to CARB, industry members, and the general
public, without disclosing that Unocal intended to assert its
proprietary interests (as manifested in pending patent
claims) in these research results;

b. Representing to CARB that a “predictive model” - i.e., a
mathematical model that predicts whether the resulting
emissions from varying certain gasoline properties
(including T50) in a fuel are equivalent to the emissions
resulting from a specified and fixed fuel formulation --
would be “cost-effective” and “flexible,” without disclosing
that Unocal’s assertion of its proprietary interests would
undermine the cost-effectiveness and flexibility of such a
model;

c. Making statements and comments to CARB and other
industry participants relating to the cost-effectiveness and
flexibility of the regulations that further reinforced the
materially false and misleading impression that Unocal had
relinquished or would not enforce any proprietary interests
in its emissions research results.

3. Through its knowing and willful misrepresentations and other
bad faith, deceptive conduct, Unocal created and maintained
the materially false and misleading impression that it did not
possess, or would not enforce, any relevant intellectual
property rights that could undermine the cost-effectiveness and
flexibility of the CARB RFG regulations.
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4. Although Unocal knew by July 1992 that most of the pending
patent claims based on its emissions research had been allowed
by the United States Patent and Trademark Office, Unocal
concealed this material information from CARB and other
participants in the CARB RFG proceedings. Until Unocal’s
public announcement of its RFG patent rights on January 31,
1995, Unocal continued to perpetuate the false and misleading
impression that it did not possess, or would not enforce, any
proprietary interests relating to RFG.

5. But for Unocal’s fraud, CARB would not have adopted RFG
regulations that substantially overlapped with Unocal’s
concealed patent claims; the terms on which Unocal was later
able to enforce its proprietary interests would have been
substantially different; or both. Unocal’s misrepresentations,
on which CARB and other participants in the rulemaking
process reasonably and detrimentally relied, have harmed
competition and led directly to the acquisition of monopoly
power for the technology to produce and supply California
“summer-time” reformulated gasoline (mandated for up to
eight months of the year, from approximately March through
October). Unocal’s “patent ambush” also has permitted it to
undermine competition and harm consumers in the downstream
product market for “summer-time” reformulated gasoline in
California.

6. Unocal did not announce the existence of its proprietary
interests and patent rights relating to RFG until shortly before
CARB’s Phase 2 regulations were to go into effect. By that
time, the refining industry had spent billions of dollars in
capital expenditures to modify their refineries to comply with
the CARB Phase 2 RFG regulations. After CARB and the
refiners had become locked into the Phase 2 regulations,
however, Unocal commenced its patent enforcement efforts by
publicly announcing its RFG patent rights and its intention to
collect royalty payments and fees. Since Unocal’s public
announcement of the issuance of its first RFG patent on
January 31, 1995, Unocal has obtained four additional patents
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and vigorously enforced its RFG patent rights through
litigation and licensing activities.

. The anticompetitive conduct by Unocal that is at issue in this
action has materially caused or threatened to cause substantial
harm to competition, and will in the future materially cause or
threaten to cause further substantial injury to competition and
to consumers.

. The threatened or actual anticompetitive effects of Unocal’s
conduct include but are not limited to the following:

a. increased royalties (or other payments) associated with the
use of technology to refine, produce, and supply low
emissions, reformulated gasoline for the California market;

b. increases in the price of low emissions, reformulated
gasoline in California;

c. reductions in the manufacture, output, and supply of low
emissions, reformulated gasoline for the California market;
and

d. decreased incentives, on the part of refiners, blenders, and
importers, to produce and supply low emissions,
reformulated gasoline to the California market.

. Unocal’s enforcement of its patent rights has resulted, inter
alia, in a jury determination of a 5.75 cents per gallon royalty
on gasoline produced by ARCO, Shell, Exxon, Mobil,
Chevron, and Texaco that infringed the first of Unocal’s five
RFG patents — United States Patent No. 5,288,393 (the “’393
patent”). These major refiners are still embroiled with Unocal
in a pending accounting action to determine the total amount of
infringement damages owed to Unocal for the period August
1996 through December 2000. Unocal also has sued Valero
Energy Company (“Valero”) seeking the imposition of a 5.75
cents per gallon royalty (and treble damages) on gasoline
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produced by Valero that infringes the ‘393 patent and the
fourth of Unocal’s five RFG patents — United States Patent No.
5,837,126 (the “’126 patent”). Taken together, the major
refiners and Valero comprise approximately 90 percent of the
current refining capacity of CARB-compliant RFG in the
California market. Unocal has publicly announced that its
“uniform” RFG licenses, with fees ranging from 1.2 to 3.4
cents per gallon, are available to “non-litigating” refiners.

Were Unocal to receive a 5.75 cents per gallon royalty on all
gallons of “summer-time” CARB RFG produced annually
for the California market, this would result in an estimated
annual cost of more than $500 million (assuming
approximately 14.8 billion gallons per year California
consumption, with up to 8 months of CARB summer-time
gasoline requirements). Unocal’s own economic expert has
testified under oath that 90 percent of any royalty would be
passed through to consumers in the form of higher retail
gasoline prices.

Respondent

Union Oil Company of California is a public corporation
organized, existing, and doing business under, and by virtue
of, the laws of California. Its office and principal place of
business is located at 2141 Rosecrans Avenue, Suite 4000,
El Segundo, California 90245. Since 1985, Union Oil
Company of California has done business under the name
“Unocal.” Unocal is a wholly-owned, operating subsidiary
of Unocal Corporation, a holding company incorporated in
Delaware.

Unocal is, and at all relevant times has been, a corporation
as “corporation” is defined by Section 4 of the Federal
Trade Commission Act, 15 U.S.C. § 44; and at all times
relevant herein, Unocal has been, and is now, engaged in
commerce as “‘commerce” is defined in the same provision.
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Prior to 1997, Unocal owned and operated refineries in
California as a vertically integrated producer, refiner, and
marketer of petroleum products. In March 1997, Unocal
completed the sale of its west coast refining, marketing, and
transportation assets to Tosco Corporation. Currently,
Unocal’s primary business activities involve oil and gas
exploration and production, as well as production of
geothermal energy, ownership in proprietary and common
carrier pipelines, natural gas storage facilities, and the
marketing and trading of hydrocarbon commodities.

In its annual report for the year 2001 filed with the United
States Securities and Exchange Commission, Form 10-K,
Unocal lists as another of its key business activities:
“[p]ursuing and negotiating licensing agreements for
reformulated gasoline patents with refiners, blenders and
importers.” Unocal has publicly announced that it expects
to reap up to $150 million in revenues a year from licensing
its RFG patents.

Unocal is the owner, by assignment, of the following patents
relating to low emissions, reformulated gasoline: United
States Patent No. 5,288,393 (issued February 22, 1994);
United States Patent No. 5,593,567 (issued January 14,
1997); United States Patent No. 5,653,866 (issued August 5,
1997); United States Patent No. 5,837,126 (issued
November 17, 1998); United States Patent No. 6,030,521
(issued February 29, 2000). These patents all arise from the
same scientific discovery and are related in that they all
claim priority based on patent application No. 07/628,488,
filed on December 13, 1990. These patents share the
identical specification.

California Air Resources Board (CARB)

The California Air Resources Board is a department of the
California Environmental Protection Agency. Established
in 1967, CARB’s mission is to protect the health, welfare,
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and ecological resources of California through the effective
and efficient reduction of air pollutants, while recognizing
and considering the effects of its actions on the California
economy. CARB fulfills this mandate by, among other
things, setting and enforcing standards for low emissions,
reformulated gasoline.

California’s Administrative Procedures Act governs
CARB’s rulemaking proceedings and requires, infer alia,
notice of any proposed regulations, the development of an
evidentiary basis for any proposed regulations, the
solicitation of public comments, and the conduct of
hearings. Given the scientific and technical nature of the
issues involved, CARB relies on the accuracy of the data
and information presented to it in the course of rulemaking
proceedings.

All CARB regulations are subject to review by California’s
Office of Administrative Law to ensure that such
regulations meet statutory standards of necessity, authority,
clarity, consistency, reference and nonduplication. CARB’s
regulations are subject to judicial review to determine
whether the agency acted within its delegated authority,
whether the agency employed fair procedures, and whether
the agency’s action was arbitrary, capricious, or lacking in
evidentiary support.

Reformulated Gasoline in California

CARB’s RFG regulations had their genesis in an effort by
California to study the viability of alternative fuels for
motor vehicles, such as methanol. In 1987, the California
legislature passed AB 234, which resulted in the formation
of a panel to study the environmental impact of alternative
fuels and to develop a proposal to reduce emissions. This
panel included representatives from the refining industry,
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including Roger Beach, a high level Unocal executive who
later became the Chief Executive Officer and Chairman of
the Board of Unocal.

Based in substantial part on the representations of oil
industry executives that the oil industry could, and would,
develop gasoline that would be cleaner-burning and cheaper
than methanol, the AB 234 study panel eventually
recommended exploring reformulated gasoline as an
alternative to methanol.

In late 1988, the California legislature amended the
California Clean Air Act to require CARB to take actions to
reduce harmful car emissions, and directed CARB to
achieve this goal through the adoption of new standards for
automobile fuels and low-emission vehicles. CARB’s
authority in conducting its Phase 2 RFG rulemaking
proceedings was circumscribed by an express and limited
delegation of authority by the legislature. CARB’s specific
legislative mandate, set forth in California Health and Safety
Code Section 43018, provided, inter alia, that CARB
undertake the following actions:

a. Take “necessary, cost-effective, and technologically
feasible” actions to achieve “reduction in the actual
emissions of reactive, organic gases of at least 55
percent, a reduction in emissions of oxides of nitrogen of
at least 15 percent from motor vehicles” no later than
December 31, 2000;

b. Take actions “to achieve the maximum feasible reduction
in particulates, carbon monoxide, and toxic air
contaminants from vehicular sources”;

c. Adopt standards and regulations that would result in “the
most cost-effective combination of control measures on
all classes or motor vehicles and motor vehicle fuels”
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including the “specification of vehicular fuel
composition.”

Following the 1988 California Clean Air Act amendments,
CARB embarked on two rulemaking proceedings relating to
low emissions, reformulated gasoline. In these rulemaking
proceedings — Phase 1 and Phase 2, respectively - CARB
prescribed limits on specific gasoline properties.

The Phase 1 RFG proceedings resulted in the adoption of
regulations in 1990 mandating a reduction in Reid Vapor
Pressure (“RVP”), the elimination of leaded gasoline, and a
requirement that deposit control additives be included in
gasoline. The Phase 1 regulations did not require refiners to
make large capital investments.

CARB’s Phase 2 RFG proceedings represented an effort by
CARB to develop stringent standards for low emissions,
reformulated gasoline. Participants to the Phase 2 RFG
proceedings understood that the CARB Phase 2 RFG
regulations would require refiners to make substantial
capital investments to reconfigure their refineries to produce
compliant gasoline.

In its Phase 2 RFG proceedings, CARB did not conduct any
independent studies of its own, but relied on industry to
provide the needed research and resulting knowledge.

CARB’s Phase 2 RFG proceedings were quasi-adjudicative
in nature. In the course of these proceedings, CARB
adhered to the procedures set forth in the California
Administrative Procedures Act. CARB provided notice of
proposed regulations; provided the language of these
proposed regulations and a statement of reasons; solicited
and accepted written comments from the public; and
conducted lengthy hearings at which oral testimony was
received. CARB also issued written findings on the results
of its rulemaking proceedings. Following adoption of the
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regulations, several parties sought judicial review of the
CARB Phase 2 RFG regulations that provided small refiners
with a two-year exemption for compliance with the
regulations.

Unocal management and employees understood that
information and data relating to the potential costs of
complying with, or relating to the cost-effectiveness of, the
Phase 2 regulations were material to CARB’s RFG
rulemaking proceedings.

Unocal’s RFG Research

By 1989, Unocal management knew that CARB intended to
achieve significant emissions reductions by regulating the
chemical and physical properties of gasoline sold in
California. Unocal scientists from the company’s Science
and Technology Division began to design experiments to
determine how controlling various properties of gasoline
affected automobile emissions. In January 1990, Unocal
scientists conducted in-house emissions testing of various
gasoline fuels in a single car to determine which gasoline
properties had the greatest emissions impact.

On May 14, 1990, Unocal scientists Michael Croudace and
Peter Jessup presented the preliminary results of the
emissions research program to the highest levels of
Unocal’s management to obtain approval and funding for
additional, confirmatory research. These research results
were presented to the members of Unocal’s Executive
Committee, including Richard Stegemeier, the Chief
Executive Officer and Chairman of the Board of Unocal.
Unocal management approved funding for additional
emissions testing, and this project became known as the
“5/14 Project.”

Unocal management approved the filing of a patent
application covering the invention and discovery that sprang
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from the “5/14 Project,” specifically the Unocal scientists’
purportedly novel discovery of the directional relationships
between eight fuel properties — RVP, T10 (the temperature
at which 10 percent of a fuel evaporates), T50 (the
temperature at which 50 percent of a fuel evaporates), T9O
(the temperature at which 90 percent of a fuel evaporates),
olefin content, aromatic content, paraffin content, and
octane — and three types of tailpipe emissions — i.e.,
incompletely burned or unburned hydrocarbons (“HC”),
carbon monoxide (“CO”), and nitrogen oxides (“NOx”).

Unocal management made prosecution of the patent
application a high priority. Unocal’s chief patent counsel,
Gregory Wirzbicki, personally undertook the task of
prosecuting the patent application.

On December 13, 1990, Unocal filed with the United States
Patent and Trademark Office a patent application, No.
07/628,488. This application presented Unocal’s emissions
research results, including the regression equations and
underlying data; detailed the directional relationships
between the fuel properties and emissions studied in the
“5/14 Project;” and set forth composition and method
claims relating to low emissions, reformulated gasoline.
All five Unocal RFG patents referred to in paragraph 15 are
the progeny of the '488 application.

Unocal’s Conduct Before CARB

Prior to and after the filing of the patent application on
December 13, 1990, Unocal employees and management
discussed and considered the potential competitive
advantage and corporate profit that could be extracted
through effectuating an overlap between the CARB
regulations and Unocal’s patent claims.

During the same time that Unocal participated in the CARB
RFG rulemaking proceedings, specific discussions took
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place within the company concerning how to induce the
regulators to use information supplied by Unocal so that
Unocal could realize the huge licensing income potential of
its pending patent claims.

Beginning in 1990, and continuing throughout the CARB
Phase 2 RFG rulemaking process, Unocal provided
information to CARB for the purpose of obtaining
competitive advantage. Unocal gave CARB this
information in private meetings with CARB, through
participation in CARB’s public workshops and hearings, as
well as by participating in industry groups that also were
providing input into the CARB regulations. This
information was materially misleading in light of Unocal’s
suppression of facts relating to its proprietary interests in its
emissions research results and Unocal’s active prosecution
of patents based on these research results.

On June 11, 1991, CARB held a public workshop regarding
the Phase 2 RFG regulations. This workshop included
discussions of CARB staff’s proposed gasoline
specifications — i.e, the levels at which certain gasoline
properties should be set — to reduce the emissions from
gasoline-fueled vehicles. The set of specifications proposed
by CARB for discussion at this public workshop did not
include a T50 specification.

On June 20, 1991, Unocal presented to CARB staff the
results of its “5/14 Project” to show CARB that “cost-
effective” regulations could be achieved through adoption of
a “predictive model” and to convince CARB of the
importance of T50. Unocal’s pending patent application
contained numerous claims that included T50 as a critical
limitation, in addition to other fuel properties that CARB
proposed to regulate.
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Prior to the presentation to CARB, Unocal management
decided not to disclose Unocal’s pending *393 patent
application to CARB staff.

On July 1, 1991, Unocal provided CARB with the actual
emissions prediction equations developed in the “5/14
Project.” Unocal requested that CARB “hold these
equations confidential, as we feel that they may represent a
competitive advantage in the production of gasoline.” But
Unocal went on to state:

If CARB pursues a meaningful dialogue on a predictive
model approach to Phase 2 gasoline, Unocal will
consider making the equations and underlying data
public as required to assist in the development of a
predictive model.

Following CARB’s agreement to develop a predictive
model, Unocal made its emissions research results,
including the test data and equations underlying its “5/14
Project,” publicly available.

On August 27, 1991, Unocal unequivocally stated in a letter
to CARB that its emissions research data were
“nonproprietary.” Specifically, Unocal stated:

Please be advised that Unocal now
considers this data to be non-proprietary
and available to CARB, environmental
interest groups, other members of the
petroleum industry, and the general
public upon request.

At the time Unocal submitted its August 27, 1991 letter to
CARRB, it did not disclose to CARB its proprietary interests
in the “5/14 Project” data and equations, its prosecution of a
patent application, or its intent to enforce its proprietary
interests to obtain licensing income. Read separately or in
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conjunction with Unocal's July 1, 1991 letter, the August 27,
1991 letter created the materially false and misleading
impression that Unocal agreed to give up any "competitive
advantage" it may have had relating to its purported
invention and arising from its emissions research results.

In reasonable reliance on Unocal’s representation that the
information was no longer proprietary, CARB used
Unocal’s equations in setting a T50 specification.
Subsequently, in October 1991, CARB published Unocal’s
equations in public documents supporting the proposed
Phase 2 RFG regulations.

On November 22, 1991, the CARB Board adopted Phase 2
RFG regulations that set particular standards for the
composition of low emissions, reformulated gasoline.
These regulations specified limits for eight gasoline
properties: RVP, benzene, sulfur, aromatics, olefins,
oxygen, T50, and T90. Unocal’s pending patent claims
recited limits for five of the eight properties specified by the
regulations: T50, T90, olefins, aromatics, and RVP.

Unocal’s misrepresentations and materially false and
misleading statements caused CARB to adopt Phase 2 RFG
regulations that substantially overlapped with Unocal’s
concealed patent claims. Specifically, for example, CARB
included a specification for T50 in its Phase 2 RFG
regulations and eventually adopted a “predictive model” that
included T50 as one of the parameters.

Prior to the final approval of the CARB Phase 2 RFG
regulations in November 1992, Unocal submitted
comments and presented testimony to CARB opposing
CARB’s proposal to grant small refiners a two-year
exemption for complying with the regulations. Unocal
vigorously opposed this proposed exemption on the grounds
that it would increase the costs of compliance and
undermine the cost-effectiveness of the CARB Phase 2 RFG
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regulations. In making these statements, Unocal again
failed to disclose that it had proprietary rights that would
materially increase the cost and reduce the cost-
effectiveness and flexibility of the regulations that CARB
had adopted in reasonable reliance on Unocal’s
representations.

CARB amended the Phase 2 regulations in June 1994 to
include a predictive model as an alternative method of
complying with the regulations that was intended to provide
refiners with additional flexibility. At the urging of
numerous companies, including Unocal, this “predictive
model” permits a refiner to comply with the RFG
regulations by producing fuel that is predicted — based on
its composition and the levels of the eight properties — to
have equivalent emissions to a fuel that meets the strict
gasoline property limits set forth in the regulations.

During the development of the predictive model, Unocal
continued to meet with CARB, providing testimony and
information. Unocal submitted comments to CARB touting
the predictive model as offering “flexibility” and furthering
CARB’s mandate of “cost-effective” regulations. These
statements were materially false and misleading because
Unocal suppressed the material fact that assertion of its
proprietary rights would materially increase the cost and
reduce the flexibility of the proposed regulations.

On February 22, 1994, the United States Patent Office
issued the ’393 patent. CARB first became aware of
Unocal’s ’393 patent shortly after Unocal’s issuance of a
press release on January 31, 1995.

Unocal’s Participation in Industry Groups

During the CARB RFG rulemaking, Unocal actively
participated in the Auto/Oil Air Quality Improvement
Research Program (“Auto/Oil” or the “Program™), a
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cooperative, joint research program between the automobile
and oil industries. By agreement dated October 14, 1989,
the big three domestic automobile manufacturers — General
Motors, Ford, and Chrysler — and representatives from
fourteen oil companies, including Unocal, entered into a
joint research agreement in accordance with the National
Cooperative Research Act of 1984 (“Auto/Oil Agreement”).

The stated objective of the Auto/Oil joint research venture
was to plan and carry out research and tests designed to
measure and evaluate automobile emissions and the
potential improvements in air quality achievable through the
use of reformulated gasolines, methanol, and other
alternative fuels, and to evaluate the relative cost-
effectiveness of these various improvements.

The Auto/Oil Agreement provided that “[t]he results of
research and testing of the Program will be disclosed to
government agencies, the Congress and the public, and
otherwise placed in the public domain.” This agreement
specifically provided for the following dedication of any and
all intellectual property rights to the public:

No proprietary rights will be sought nor
patent applications prosecuted on the
basis of the work of the Program unless
required for the purpose of ensuring that
the results of the research by the
Program will be freely available, without
royalty, in the public domain.

While the Auto/Oil Agreement permitted participating
companies to conduct independent research, and further
permitted them to withhold the fruits of such independent
research from the Auto/Oil Group, once data and
information were in fact presented to the Auto/Oil Group,
they became the “work of the Program.”
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Unocal viewed its participation in industry groups, such as
Auto/Oil, as an integral part of its strategy of deception for
the purpose of obtaining a competitive advantage therefrom.
On September 26, 1991, Unocal presented to Auto/Oil the
results of Unocal’s emissions research, including the test
data, equations, and corresponding directional relationships
between fuel properties and emissions derived from the
“5/14 Project.” Unocal management authorized this
presentation, which was substantially similar to that made to
CARB on June 20, 1991. Unocal informed Auto/Oil
participants that the data had been made available to CARB
and were in the public domain. Unocal also represented that
the data would be made available to Auto/Oil participants.
Unocal’s 5/14 work thus became part of the “work” of the
Auto/Oil Program.

Unocal’s 5/14 work also became part of the Auto/Oil
Program through the subsequent testing — as part of the
Program — of the 5/14 fuel property relationships.

During the CARB Phase 2 RFG rulemaking proceedings,
Unocal also actively participated in the Western States
Petroleum Association (“WSPA”), an oil industry trade
association that represents companies accounting for the
bulk of petroleum exploration, production, refining,
transportation and marketing in the western United States.
WSPA, as a group, actively participated in the CARB RFG
rulemaking process. WSPA commissioned, and submitted
to CARB, three cost studies in connection with the CARB
Phase 2 RFG rulemaking.

One cost study commissioned by WSPA incorporated
information relating to process royalty rates associated with
non-Unocal patents and was used by CARB to determine
the cost-effectiveness of the proposed CARB Phase 2 RFG
standards. This WSPA cost study estimated the costs of the
proposed regulations on a cents-per-gallon basis and
estimated the incremental costs associated with regulating
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specific gasoline properties. This WSPA study could have
incorporated costs associated with potential royalties
flowing from Unocal’s pending patent rights.

On September 10, 1991, Unocal presented its “5/14 Project”
emissions research results to WSPA. Unocal management
authorized the presentation of the research results to WSPA.
This Unocal presentation created the materially false and
misleading impression that Unocal’s emissions research
results, including the data and equations, were
nonproprietary and could be used by WSPA or its individual
members without concern for the existence or enforcement
of any intellectual property rights.

None of the participants in the WSPA or Auto/Oil groups
knew of the existence of Unocal’s proprietary interests
and/or pending patent rights at any time prior to the issuance
of the *393 patent in February 1994, by which time most, if
not all, of the oil company participants to these groups had
made substantial progress in their capital investment and
refinery modification plans for compliance with the CARB
Phase 2 RFG regulations.

Unocal’s Patent Prosecution and Enforcement

Following the November 1991 adoption of CARB Phase 2
RFG specifications, Unocal amended its patent claims in
March 1992 to ensure that the patent claims more closely
matched the regulations. In some cases, Unocal’s patent
claims were narrowed to resemble the regulations.

On or about July 1, 1992, Unocal received an office action
from the U.S. Patent and Trademark Office indicating that
most of Unocal’s pending patent claims had been allowed.
Unocal did not disclose this information to CARB or other
participants to the CARB Phase 2 RFG rulemaking.
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Subsequently, after the submission of additional
amendments, Unocal received a notice of allowance from
the U.S. Patent and Trademark Office for all of its pending

claims in February 1993. Unocal did not disclose this
information to CARB or other participants to the CARB
Phase 2 RFG rulemaking.

In June 1993, Unocal filed a divisional application (No.
08/77,243) of its original patent application that allowed
Unocal to pursue additional patents based on the discoveries
of the “5/14 Project.”

The U.S. Patent and Trademark Office issued the "393
patent to Unocal on February 22, 1994. Unocal waited until
January 31, 1995, to issue a press release announcing
issuance of the ’393 patent. The Unocal press release stated
that the *393 patent “covers many of the possible fuel
compositions that refiners would find practical to
manufacture and still comply with the strict California Air
Resources Board (CARB) Phase 2 requirements.”

In March 1995, Unocal met separately with California
Governor Pete Wilson and CARB and made assurances that
Unocal would not enjoin or otherwise impair the ability of
refiners to produce and supply to the California market
gasoline that complied with the CARB Phase 2 RFG
regulations. In or about the same time period, CARB
expressed its own concern to Unocal about the coverage of
the patent and even sought and received from Unocal a
license to use the *393 patent in making and using test fuels.

On March 22, 1995, five days after meeting with CARB
staff, Unocal filed a continuation patent application (No.
08/409,074) claiming priority to the original December

1990 application. Unocal did not inform CARB or Governor
Wilson that it intended to obtain additional RFG patents.
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Unocal subsequently filed additional continuation patent
applications on June 5, 1995 (No. 08/464,544), August 1,
1997 (No. 08/904,594), and November 13, 1998 (No.
08/191,924), all claiming priority based on Unocal’s
original December 13, 1990 patent application.

On April 13, 1995, ARCO, Exxon, Mobil, Chevron,
Texaco, and Shell filed suit in the United States District
Court for the Central District of California seeking to
invalidate Unocal’s ’393 patent. Unocal filed a
counterclaim for patent infringement of the ‘393 patent.
The jury in this private litigation determined that Unocal’s
’393 patent was valid and infringed, and found that the
refiners must pay a royalty rate of 5.75 cents per gallon for
the period from March through July 1996 for sales of
infringing gasoline in California.

The United States Court of Appeals for the Federal Circuit
subsequently affirmed the trial court’s judgment. The
United States Supreme Court denied the refiner-defendants’
petition for a writ of certiorari. The refiner-defendants have
made payments totaling $91 million to Unocal for damages,
costs, and attorneys’ fees.

An accounting action is still ongoing in the United States
District Court for the Central District of California to
determine damages for infringement of the *393 patent by
the refiners for the period from August 1, 1996, through
December 31, 2000. The court ruled in August 2002 that
the 5.75 cents per gallon royalty fee awarded by the jury
would apply to all infringing gasoline produced and/or
supplied in California.

On January 23, 2002, Unocal sued Valero Energy Company
in the Central District of California for willful infringement
of both the *393 patent and the *126 patent (see Paragraph
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9). In its complaint, Unocal seeks damages at the rate of
5.75 cents per gallon for all infringing gallons, and treble
damages for willful infringement.

Unocal also has enforced its patent claims through licensing
activities. To date, Unocal has entered into license
agreements with eight refiners, blenders and/or importers
covering the use of all five RFG patents. The terms of these
license agreements are confidential. Unocal has announced
that these license agreements feature a “uniform” licensing
schedule that specifies a range from 1.2 to 3.4 cents per
gallon depending on the volume of gasoline falling within
the scope of the patents. As a licensee practices under the
license more frequently, the licensing fee per gallon is
reduced.

Relevant Product and Geographic Markets

Unocal has obtained and exercised market power and/or
monopoly power in two relevant product markets.

One relevant product market consists of the technology
claimed in patent application No. 07/628,488 (filed on
December 13, 1990) and Unocal’s issued RFG patents, and
any alternative technologies that enable firms to refine,
produce, and supply CARB-compliant “summer-time” RFG
for sale in California at comparable or lower cost, and
comparable or higher effectiveness, without practicing the
Unocal technology. The relevant geographic market for
such technology is worldwide.

Another relevant market consists of CARB-compliant
“summer-time” RFG produced and supplied for sale in
California. The relevant geographic market is California.
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Unocal’s Materially False and Misleading Statements

During CARB’s RFG Proceedings Led to its Market Power

76.

77.

78.

By engaging in fraudulent conduct in connection with the
CARB rulemaking proceedings, Unocal unlawfully obtained
market power. Unocal obtained unlawful market power
through affirmative misrepresentations, materially false and
misleading statements, and other bad-faith, deceptive
conduct that caused CARB to enact regulations that
overlapped almost entirely with Unocal’s pending patent
rights.

Unocal, through its management and authorized employees,
made knowing and willful misrepresentations to CARB by
making materially false and misleading statements and/or by
suppressing facts while giving information of other facts
that were likely to mislead for want of communication of
the suppressed facts. Unocal’s statements were materially
false and misleading in that they failed to disclose Unocal’s
proprietary interests in its emissions research data, and/or
Unocal’s intention and efforts to obtain competitive
advantage and corporate profit through enforcement of its
intellectual property rights.

Unocal’s knowing and willful misrepresentations to CARB
include, but are not limited to, the following:

a. Unocal presented its emissions research results to CARB
on June 20, 1991, for the purpose, inter alia, of showing
CARRB the relationship between T50 and automobile
exhaust emissions; and it represented that a predictive
model that included T50 would be “cost effective” and
flexible without disclosing that the assertion of its
proprietary rights would materially increase the cost and
reduce the flexibility of such a model. Unocal
represented that these data and equations were
confidential to Unocal, and “may represent a competitive
advantage” to Unocal.
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b. Having previously asserted that its equations might

provide it with a competitive advantage, Unocal
informed CARB by letter, dated August 27, 1991, that its
emissions research data thereafter would be
“nonproprietary” and available to CARB, industry
members, and the general public. By this representation,
Unocal created the materially false and misleading
impression that Unocal had relinquished or would not
enforce any proprietary interests in its emissions research
results.

. On numerous occasions after August 27, 1991, Unocal

made statements and comments to CARB relating to the
“cost effectiveness” of CARB Phase 2 regulations, and
the “flexibility” offered by the implementation of a
predictive model to reduce refiner compliance costs.
These statements and comments include, but are not
limited to, both written and/or oral statements made to
CARB on the following dates: October 29, 1991,
November 21, 1991, November 22, 1991, March 16,
1992, June 19, 1992, August 14, 1992, September 4,
1992, June 3, 1994, and June 9, 1994. Under the
circumstances, these statements further reinforced the
materially false and misleading impression that Unocal
had no proprietary interests in its emissions research
results and/or that Unocal had disclaimed any and all
such proprietary rights and would not seek to enforce
these rights.

Throughout its communications and interactions with
CARB prior to January 31, 1995, Unocal failed to disclose
that it had pending patent rights, that its patent claims
overlapped with the proposed RFG regulations, and that
Unocal intended to charge royalties. Unocal hence failed to
disclose material information that would have impacted
CARB’s analysis of the cost-effectiveness of the Phase 2
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RFG regulations. Unocal instead perpetuated false and
misleading impressions concerning the nature of its
proprietary interests in its “5/14 Project” research results.

CARB reasonably relied on Unocal’s misrepresentations
and materially false and misleading statements in
developing the Phase 2 RFG regulations. But for Unocal’s
fraud, CARB would not have adopted RFG regulations that
substantially overlapped with Unocal’s concealed patent
claims; the terms on which Unocal was later able to enforce
its proprietary interests would have been substantially
different; or both.

Unocal, through its management and authorized employees,
made knowing and willful misrepresentations to participants
in the Auto/Oil joint venture by making materially false and
misleading statements and/or by suppressing facts while
giving information of other facts which were likely to
mislead for want of communication of the suppressed facts.

Unocal made a presentation to Auto/Oil on September 26,
1991, at which Unocal shared its research results with the
group. Unocal informed Auto/Oil that CARB also had been
provided with Unocal’s data and equations, and that these
data and equations were in the public domain. Unocal
represented that it would supply its data to the Auto/Oil
Group and its members. Unocal’s statements were
materially false and misleading in that they failed to disclose
Unocal’s proprietary interests in its emissions research
results and Unocal’s intention and efforts to obtain
competitive advantage through enforcement of its
intellectual property rights.

Throughout all of its communications and interactions with
Auto/Oil prior to January 31, 1995, Unocal failed to
disclose that it had pending patent rights, that its