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IN THE MATTER OF
THE DOW CHEMICAL COMPANY

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE
FEDERAL TRADE COMMISSION ACT

Docket C-3785. Complaint, Feb. 20, 1998--Decision, Feb. 20, 1998

This consent order requires, among other things, the Michigan-based chemical
company to divest, simultaneously with its acquisition of Sentrachem, Limited,
a South African chemical company, the Hampshire Chemical Company's
chelant business to Akzo Nobel N.V., which imports small volumes of chelants
into the United States.

Appearances

For the Commission: Morris Bloom, Joseph Krauss, Howard .
Morse and William Baer.

Fortherespondent: Robert Schlossberg and Peter Halle, Morgan,
Lewis & Bockius, Washington, D.C. and Scott R. Pennock, in-house
counsel, Midland, MI.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Clayton Act, and by virtue of the authority vested in it by said
Acts, the Federal Trade Commission, having reason to believe that
the Dow Chemical Company's proposed acquisition of the South
African company, Sentrachem Limited ("Sentrachem"), including its
U.S. subsidiary, Hampshire Chemical Corporation ("Hampshire"),
would violate Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. 45, and would violate Section 7 of the Clayton
Act, as amended, 15 U.S.C. 18, and it appearing to the Commission
that a proceeding in respect thereof would be in the public interest,
hereby issues its complaint stating its charges as follows:

I. THE RESPONDENT
The Dow Chemical Company

1. Respondent Dow is a corporation organized, existing and doing
business under and by virtue of the laws of Delaware, with its office
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and principal place of business located at 2030 Dow Center, Midland,
Michigan. In 1996 Dow had worldwide sales of approximately $20
billion.

2. Dow produces chemicals, plastics, and agricultural and
consumer products. Through its Chemical Division, it is the leading
producer in the U.S. of aminopolycarboxylic chelating agents, also
known as chelants.

3. At all times relevant herein, Dow has been, and is now, a
corporation as "corporation" is defined in Section 4 of the Federal
Trade Commission Act, 15 U.S.C. 44; and at all times relevant
herein, Dow has been, and is now, engaged in commerce as
"commerce" is defined in Section 4 of the Federal Trade Commission
Act, 15 U.S.C. 44, and Section 1 of the Clayton Act, 15 U.S.C. 12.

II. THE ACQUIRED COMPANY

4. Sentrachem, a South African company, develops, manufac-
tures, and markets a number of different commodity and specialty
chemical products. In 1996 Sentrachem had worldwide sales of
approximately $1 billion. Sentrachem competes in the U.S. chelant
market through its U.S. subsidiary, Hampshire, a Delaware corpora-
tion, with its principal place of business in Lexington, Massachusetts.
In 1996, Hampshire's sales were approximately $200 million.

I1I. THE ACQUISITION

5. On or about August 5, 1997, Dow announced a cash tender
offer to acquire all of the shares of Sentrachem for approximately
$425 million.

IV. THE RELEVANT MARKET

6. One relevant line of commerce in which to analyze the
proposed acquisition is the research, development, manufacture, and
sale of chelants, which are chemicals used to inactivate iron, calcium,
copper, magnesium and other metal ions in water solutions. Chelants
are used in cleaners, pulp and paper, water treatment, photography,
agriculture, and food and pharmaceutical applications. Chelant
customers use chelants because they are high quality metal ion
control chemicals that are cost effective across a wide variety of
applications. Chelants are an extremely small part of the customer's
overall product or processing costs. Because of the time and cost
associated with researching and qualifying an alternative to chelants,
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customers do not reformulate away from chelants. There are no
economic substitutes for chelants to which customers would switch
in response to a price increase in chelants.

7. The United States is one relevant geographic area within which
to analyze the likely effect of the proposed acquisition on competition
in the chelant market. Chelants produced overseas are not economic
substitutes for most chelants sold in the United States, particularly
those diluted in water, because shipping costs are high and there are
too many uncertainties and delays inherent in long distance shipping.
Imports of chelants are less than 4 percent of U.S. consumption.

V.CONCENTRATION

8. Based on 1996 dollar sales, Dow and Hampshire are the two
leading of only three producers of chelants in the United States, with
a combined market share of over 70 percent. The U.S. chelant market
is highly concentrated as measured by the Herfindahl-Hirschmann
Index ("HHI"). The proposed acquisition would increase the HHI by
more than 2,800 points to more than 6,100 points.

VI. ENTRY CONDITIONS

9. Entry into the chelant market would not be timely, likely, or
sufficient to deter or offset the adverse effects of the proposed
acquisition on competition. A new entrant would have to build both
a chelant production plant and a plant to produce hydrogen cyanide
("HCN"), a key input in the production of chelants, which would take
over two years and entail large fixed, and mostly sunk, costs. In
addition to the time to construct these facilities, a new firm must
secure the environmental permits to produce HCN, a toxic substance.
In order to recoup its investment, a new entrant would need to obtain
a market share at least as large as that held by any of the current
domestic producers, which would be difficult because of the
significant amount of chelant sales that are subject to long term
supply agreements. All these factors make entry into the U.S. chelant
market unlikely.

VII. EFFECT OF THE PROPOSED MERGER ON COMPETITION

10. The proposed acquisition would substantially lessen
competition or tend to create a monopoly in the U.S. chelant market,
because, among other things:
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a. It increases concentration substantially in a highly
concentrated market;

b. It eliminates actual, direct, and substantial, competition
between Dow and Hampshire;

c. It facilitates the unilateral exercise of market power by the
merged firm; and

d. It will likely result in increased prices for chelants.

VIII. VIOLATIONS CHARGED

11. The proposed acquisition by Dow of all the shares of
Sentrachem, described in paragraph five, would violate Section 5 of
the Federal Trade Commission Act, as amended, 15 U.S.C. 45, and
Section 7 of the Clayton Act, as amended, 15 U.S.C. 18.

Commissioner Azcuenaga and Commissioner Thompson not
participating.

DECISION AND ORDER

The Federal Trade Commission ("the Commission"), having
initiated an investigation of the proposed acquisition by The Dow
Chemical Company ("Dow"), through its wholly-owned subsidiary,
Dow South Africa Holdings (Pty) Ltd., of the entire issued share
capital of Sentrachem Limited ("Sentrachem"), which in turn owns
Hampshire Chemical Corporation ("Hampshire"), and having been
furnished thereafter with a copy of a draft of complaint which the
Bureau of Competition proposed to present to the Commission for its
consideration and which, if issued by the Commission, would charge
respondent with a violation of Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. 45, and a violation of
Section 7 of the Clayton Act, as amended, 15 U.S.C. 18; and

The respondent, its attorneys, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondent of all the jurisdictional facts set forth
in the aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondent that the law has been violated as alleged in
such complaint, and waivers and other provisions as required by the
Commission's Rules; and
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The Commission, having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the said Acts, and that a complaint should issue stating
its charges in that respect, and having thereupon accepted the
executed consent agreement and placed such agreement on the public
record for a period of sixty (60) days, now in further conformity with
the procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings and enters the following order:

1. Respondent Dow is a corporation organized, existing and doing
business under and by virtue of the laws of the state of Delaware,
with its office and principal place of business located at 2030 Dow
Center, Midland, Michigan.

2.The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
1s in the public interest.

ORDER
L

1t is ordered, That, as used in this order, fhe following definitions
shall apply:

A. "Commission" means the Federal Trade Commission.

B. "Respondent” or "Dow" means The Dow Chemical Company,
its directors, officers, employees, agents and representatives, its
predecessors, successors, and assigns; subsidiaries, divisions, and
groups and affiliates controlled by Dow, and the respective directors,
officers, employees, agents, representatives, successors and assigns
of each.

C. "Sentrachem" means Sentrachem Limited, a South African
company, with its principal place of business at 5 Protea Place
Sandown 2196, 2146 Sandton, Republic of South Africa.

D. "Hampshire" means Hampshire Chemical Corporation, a
wholly-owned subsidiary of Sentrachem Limited, with its principal
place of business at 55 Hayden Avenue, Lexington, Massachusetts.

E. "Akzo" means Akzo Nobel N.V., a company located in The
Netherlands, with its principal place of business at Velperweg 76,
6800 SB Amhem, The Netherlands, and its subsidiary Akzo Nobel
Chemicals Inc.
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F. "Acquisition” means the acquisition by Dow, through its
subsidiary, Dow South Africa Holdings (Pty) Ltd., of the entire
issued share capital of Sentrachem Limited. ’

G. "Chelating agents" means chemicals used to react with metal
ions to form ring structures incorporating the metal ion within the
molecule.

H. "Chelant products" means ethanoldiglycine sodium ("EDG")
and diethanolglycine sodium ("DEG") and aminopolycarboxylic
acids and salts, including, but not limited to, ethylene-
diaminetetraacetic acid ("EDTA"), diethylenetriaminepentaacetic acid
("DTPA"), hydroxyethylenediaminetriacetic acid ("HEDTA"),
nitrilotriacetic acid ("NTA"), ethylenediaminetriacetic ("ED3A"), and
the salts and nitrile precursors of EDTA, DTPA, HEDTA, ED3A, and
any other chelating agents, but excluding propylenediaminetetraacetic
acid ("PDTA").

L. "Hampshire Chelant Products" means all chelant products that
have been, at any time in the two (2) years preceding the Acquisition,
researched, developed, manufactured, distributed or sold by
Hampshire in the United States or Canada, including, but not limited
to, all projects in research and development by Hampshire that relate
to improving existing or developing new chelant products, or
improving processes for manufacturing chelant products.

J. "Hampshire Non-Chelant Products” means any product other
than Hampshire Chelant Products, that have been, at any time in the
two (2) years preceding the Acquisition, researched, developed,
manufactured, distributed, or sold at the Lima Facility or Other
Hampshire Facilities, including, but not limited to, all projects in
research and development by Hampshire that relate to improving
-existing or developing new Hampshire Non-Chelant Products, or
improving processes for manufacturing Hampshire Non-Chelant
Products. . :

K. "Hampshire Products” means Hampshire Chelant Products
and Hampshire Non- Chelant Products.

L. "Lima Facility" means Hampshire's Lima, Ohio manufacturing
facility. , _

M. "Other Hampshire Facilities" means Hampshire's facilities
located at Deer Park, Texas and Nashua, New Hampshire.

N. "dkzo Lima Expansion” means such improvements, additions,
and expansions to the Lima Facility to produce no less than 175
million pounds per annum (on a solution pound basis) of chelant
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products and to provide sufficient hydrogen cyanide ("HCN"), nitrile,
and other raw material storage, chelant products warehouse space and
related facilities, to enable the Hampshire Chelant Business to operate
at sustained levels of output no less than 175 million pounds per
annum (on a solution pound basis) of chelant products.

O. "dkzo Lima Expansion Milestones" means: (i) the submission
by Akzo of complete applications for any and all federal, state, and
local governmental permits that may be required to complete the
Akzo Lima Expansion, within twelve (12) months after the date this
order becomes final; (ii) the receipt by Akzo of all federal, state, or
local governmental permits that are required to complete the Akzo
Lima Expansion, within eighteen (18) months after the date this order
becomes final; provided, however that if Akzo has not received
approval or final disapproval of its permit application(s) within
eighteen (18) months after the date this order becomes final, this
second milestone shall be extended until Akzo receives approval or
final disapproval for a period up to, but in no event longer than,
twelve (12) months; (iii) the completion by Akzo of the structural
steel installation required for the Akzo Lima Expansion, within
twelve (12) months after permitting.

P. "Dow's Competing Chelant Business" means all assets,
properties, business and goodwill, tangible and intangible of Dow
relating to the research, development, manufacture, distribution or
sale of chelant products, its employees, agents, representatives, and
any other personnel assigned to such business, or to whom such
persons report directly or indirectly.

Q. "Dow's Contract Manufacturing Services" means the Dow
business unit engaged in the contract manufacture of chemical and
polymer products and services for independent firms.

R. "Hampshire Chelant Business" means all assets, properties,
business and goodwill, tangible and intangible, of Hampshire relating
to the research, development and manufacture in the United States,
and the distribution and sale in North America, of Hampshire Chelant
Products, including, but not limited to:

1. All rights, title and interest in and to owned or leased real
property at the Lima Facility (including completion of the current
nitrile expansion project underway), together with its appurtenances,
licenses and permits; but excluding real property at (i) the Other
Hampshire Facilities; (ii) Hampshire's Lexington, Massachusetts
facility; and (iii) Hampshire's Teeside, United Kingdom facility;
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2. All machinery, fixtures, equipment, vehicles, transportation
facilities, furniture, tools and other tangible personal property located
at the Lima Facility, but excluding machinery, fixtures, equipment,
transportation facilities located at (i) the Other Hampshire Facilities;
(ii) Hampshire's Lexington, Massachusetts facility; and (iii)
Hampshire's Teeside, United Kingdom facility;

3. All intangible assets associated with Hampshire Chelant
Products, including, but not limited to, processes, process
improvements projects, production projects, permits, supporting data
and documents, patents, patent applications and other intellectual
property relating to any Hampshire Chelant Product;

4. All intellectual property used by Hampshire at the Lima
Facility and all intellectual property used for the research,
development, manufacture or sale of Hampshire Chelant Products,
including, but not limited to, trade secrets, test data, technology and
know-how (including, but not limited to, manufacturing know-how
and application know-how), and all patents, patent applications,
patent rights, licenses, registrations, submissions and approvals;

5. All books, records and files, customer lists, customer records
and files, vendor lists, catalogs, sales promotion literature, advertising
materials, specifications, designs, drawings, and quality control data;

6. All right, title and interest in and to contracts and agreements
entered into in the ordinary course of business with customers
(together with associated bid and performance bonds), joint ventures,
suppliers, sales representatives, distributors, agents, personal property
lessors, personal property lessees, licensors, licensees, consignors and
consignees, including, but not limited to, Hampshire's existing
contract with BP Chemicals Inc. for the supply of liquid hydrogen
cyanide and the related service agreements and land lease; and all
existing Hampshire contracts for railcars used in the transport of
Hampshire Chelant Products;

7. All projects in research and development by Hampshire as of
the date of the Acquisition that relate to improving existing chelant
products, or developing chelant products, including, but not limited
to, all research materials, technical information, inventions, trade
secrets, intellectual property, patents, technology, know-how
(including, but not limited to, manufacturing know-how and
application know-how), specifications, designs, drawings, processes,
quality control data, and formulas, as well as licenses thereto, relating
to all such projects in research and development;
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8. All research materials and inventions and intellectual property
used for research and development relating to Hampshire Chelant
Products or processes, including, but not limited to, trade secrets, test
data, technology and know-how, and all patents, patent applications,
patent rights, licenses, registrations, submissions and approvals;

9. All rights under warranties and guarantees, express or implied;

10. All rights, titles and interests in registrations or other
governmental approvals for manufacture and sale of any Hampshire
Chelant Products or research and development efforts for Hampshire
Chelant Products; and

11. All Hampshire (including Hampshire UK) brand names and
trademarks for Hampshire Chelant Products worldwide, but
excluding the Hampshire corporate name and any brand names or
trademarks that include the full word "Hampshire."

In addition, the "Hampshire Chelant Business" shall include all
intellectual property used by Hampshire in the research, development,
and manufacture in the United States, and the distribution and sale
worldwide, of PDTA.

S. "Hampshire Business Unit" means the Hampshire Chelant
Business and all assets, properties, business and goodwill, tangible
and intangible of Hampshire relating to the research, development
and manufacture in the United States, and the distribution and sale in
North America of Hampshire Products, including, but not limited to:

1. All right, title and interest in and to owned or leased real
property at the Lima Facility and Other Hampshire Facilities together
with its appurtenances, licenses and permits;

2. All machinery, fixtures, equipment, vehicles, transportation
facilities, furniture, tools and other tangible personal property located
at the Lima Facility and Other Hampshire Facilities;

3. All inventory and storage capacity;

4. All intangible assets associated with Hampshire Products,
including, but not limited to, processes, process improvements
projects, production projects, permits, supporting data and
documents, patents, patent applications and other intellectual property
relating to any Hampshire Product;

5. All intellectual property used for the research, development,
manufacture or sale of Hampshire Products, including, but not limited
to, trade secrets, test data, technology and know-how (including, but
not limited to, manufacturing know-how and application know-how),
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and all patents, patent applications, patent rights, licenses,
registrations, submissions and approvals;

6. All books, records and files, customer lists, customer records
and files, vendor lists, catalogs, sales promotion literature, advertising
materials, specifications, designs, drawings, and quality control data;

7. All right, title and interest in and to contracts and agreements
entered into in the ordinary course of business with customers
(together with associated bid and performance bonds), joint ventures,
suppliers, sales representatives, distributors, agents, personal property
lessors, personal property lessees, licensors, licensees, consignors and

“consignees including, but not limited to, all existing contracts with
BP Chemicals Inc. for the supply of liquid hydrogen cyanide and the
related service agreements and land lease; and all existing contracts
for railcars used in the transport of Hampshire Products;

8. All projects in research and development as of the date of the
divestiture required by this order pursuant to paragraph IV.B that
relate to improving existing, or developing new, Hampshire Products,
including, but not limited to, all research materials, technical
information, inventions, trade secrets, intellectual property, patents,
technology, know-how (including, but not limited to, manufacturing
know-how and application know-how), specifications, designs,
drawings, processes, quality control data, and formulas, as well as
licenses thereto, relating to all such projects in research and
development;

9. All research materials and inventions and intellectual property
used for research and development relating to Hampshire Products,
including, but not limited to, trade secrets, test data, technology and
know-how, and all patents, patent applications, patent rights, licenses,
registrations, submissions and approvals;

10. All rights under warranties and guarantees, express oOr
implied;

11. All items of prepaid expense;

12. All rights, titles and interests in registrations or other
governmental approvals for manufacture and sale of any Hampshire
Non-Chelant Products, or research and development efforts for
Hampshire Non-Chelant Products; and

13. All Hampshire (including Hampshire UK) brand names and
trademarks for Hampshire Products worldwide, including the
Hampshire corporate name and any brand names or trademarks that
include the full word "Hampshire."
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II.
1t is further ordered, That:

A. Respondent shall divest, absolutely and in good faith, as an
ongoing business, simultaneously with consummation of the
Acquisition, the Hampshire Chelant Business to Akzo pursuant to the
agreement between Dow and Akzo dated as of November 15, 1997.
Provided, however, that respondent may retain (i) a non-exclusive,
fully-paid and global license from Akzo to intangible assets and
intellectual property used by the Hampshire Chelant Business in the
research, development or manufacture of Hampshire Chelant
Products to make, have made, use and sell Hampshire Non-Chelant
Products; and (ii) a non-exclusive, fully-paid and global license
relating to the manufacture of ED3A to make, have made, use and sell
ED3A for use as a precursor for surfactants; and (iii) a non-exclusive,
fully-paid, and global license to intellectual property used in the
manufacture of PDTA to make, have made, use and sell PDTA in any
part of the world.

B. The purpose of the divestiture of the Hampshire Chelant
Business is to ensure the continuation of the Hampshire Chelant
Business as an ongoing, viable business engaged in the research,
development, manufacture, distribution and sale of chelant products
independent of Dow, and in competition with Dow, and to remedy the
lessening of competition resulting from the Acquisition as alleged in
the Commission's complaint. .

‘C. On reasonable notice to respondent, respondent shall provide
technical assistance and know-how to Akzo with respect to the
Hampshire Chelant Business. Such technical assistance shall include,
without limitation, consultation with knowledgeable employees of
Hampshire and training at the manufacturing facilities of Hampshire.
Respondent may charge the reasonable costs incurred in providing
such technical assistance, including reimbursement (commensurate
with the salary and benefits of Hampshire personnel involved) for the
time plus expenses of Hampshire personnel providing the technical
assistance. Hampshire shall continue to provide such technical
assistance until Akzo is satisfied that it is capable of producing, and
of developing for production, commercially saleable chelant products
utilizing the assets of the Hampshire Chelant Business; provided,
however, Hampshire shall not be required to continue providing such
technical assistance and training after the earlier of (i) one (1) year
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after the Akzo Lima Expansion is fully operational and released to
production; or (ii) three (3) years after the date this order becomes
final.

MI.
It is further ordered, That:

A. Respondent shall exclusively toll manufacture for Akzo
Hampshire Chelant Products at the Other Hampshire Facilities, at no
more than Hampshire's historical cost as provided for in the
agreement between Dow and Akzo dated as of November 15, 1997,
in order to provide Akzo with sufficient time to accomplish the Akzo
Lima Expansion for such period as Akzo may request, but in no event
to extend beyond the earlier of (i) the date the Akzo Lima Expansion
is fully operational and released to production or (ii) four (4) years
after the date this order becomes final. Upon the Akzo Lima
Expansion being released to production, respondent shall not
manufacture at the Other Hampshire Facilities any chelant products
for a period of one (1) year.

B. Dow's Contract Manufacturing Services shall (i) oversee the
production of Hampshire Chelant Products at the Other Hampshire
Facilities for Akzo, and (ii) administer and control the supply and
allocation of HCN from Akzo at Lima, Ohio to respondent. Dow's
Contract Manufacturing Services shall maintain any information
arising from its obligations under paragraph IILB as confidential and
not disclose such information to Dow's Competing Chelant Business.
Any Dow or Hampshire employees supervised by Dow's Contract
Manufacturing Services in carrying out the obligations of this
paragraph IIL.B shall also maintain such information as confidential
and not disclose such information to Dow's Competing Chelant
Business.

C. Respondent shall use information relating to the Hampshire
Chelant Business only to fulfill its obligations in paragraphs II.C and
IIL.A, and shall not provide, disclose or otherwise make available to
Dow's Competing Chelant Business, any information relating to
Hampshire Chelant Products or the Hampshire Chelant Business,
including information obtained as a result of the Acquisition, or
directly or indirectly from Dow's Contract Manufacturing Services,
or from respondent's operations of the Other Hampshire Facilities,
and Dow shall not use any such information in Dow's Competing
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Chelant Business, until respondent has fulfilled all obligations under
paragraph III.A, above.

IV.
1t is further ordered, That:

A. In the event that any of the Akzo Lima Expansion Milestones
is not achieved, respondent shall acquire back from Akzo, within
thirty (30) days, the Hampshire Chelant Business pursuant to the
agreement between Dow and Akzo dated as of November 15, 1997.

B. Upon its acquisition of the Hampshire Chelant Business
pursuant to paragraph IV.A, above, respondent shall divest,
absolutely and in good faith, within sixty (60) days after respondent
has obtained from Akzo all assets pursuant to paragraph IV.A the
Hampshire Business Unit as a viable and competitive business.
Provided, however, respondent may seek Commission approval to
divest, in lieu of the divestiture of the Hampshire Business Unit, less
than all assets of the Hampshire Business Unit and/or such other
assets if such divestiture meets the purpose of paragraph IV.C, below.
Respondent shall divest the Hampshire Business Unit or such other
assets approved by the Commission only to an Acquirer that receives
the prior approval of the Commission and only in a manner that
receives the prior approval of the Commission.

C. The purpose of the divestiture of the Hampshire Business Unit
is to ensure the continuation of the Hampshire Chelant Business as an
ongoing, viable enterprise engaged in the research, development,
manufacture, distribution and sale of chelant products independent of
Dow, and in competition with Dow, and to remedy the lessening of
competition alleged in the Commission's complaint.

D. Respondent shall take such actions as are necessary to
maintain the viability and marketability of the Hampshire Business
Unit and shall not cause or permit the destruction, removal, wasting,
deterioration, or impairment of the Hampshire Business Unit, except
in the ordinary course of business and except for ordinary wear and
tear, until the Akzo Lima Expansion Milestones are achieved, or until
the divestiture required by paragraph IV.B, above.
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V.
It is further ordered, That:

A. In the event that any of the Akzo Lima Expansion Milestones
is not achieved, and if respondent has not divested, absolutely and in
good faith and with the Commission's prior approval, the Hampshire
Business Unit or such other assets approved by the Commission
pursuant to paragraph IV.B within the time required by paragraph IV
of this order, then the Commission may appoint a trustee to divest the
Hampshire Business Unit. The trustee shall have all rights and powers
necessary to permit the trustee to effect the divestiture of the
' Hampshire Business Unit in order to assure the viability,
competitiveness, and marketability of the Hampshire Business Unit
S0 as to expeditiously accomplish the remedial purposes of this order.
In the event the Commission or the Attorney General brings an action
pursuant to Section 5(1) of the Federal Trade Commission Act, 15
U.S.C. 45(1), or any other statute enforced by the Commission,
respondent shall consent to the appointment of a trustee in such
action. Neither the appointment of a trustee nor a decision not to
appoint a trustee under this paragraph shall preclude the Commission
or the Attorney General from seeking civil penalties or any other
relief (including, but not limited to, a court-appointed trustee)
pursuant to the Federal Trade Commission Act or any other statute,
for any failure by respondent to comply with this order.

B. If a trustee is appointed by the Commission or a court pursuant
to paragraph V.A of this order, respondent shall consent to the
following terms and conditions regarding the trustee's powers, duties,
authority, and responsibilities:

1.The Commission shall select the trustee, subject to the consent
of respondent, which consent shall not be unreasonably withheld. The
trustee shall be a person with experience and expertise in acquisitions
and divestitures. If respondent has not opposed, in writing, including
the reasons for opposing, the selection of any proposed trustee within
ten (10) days after notice by the staff of the Commission to
respondent of the identity of any proposed trustee, respondent shall
be deemed to have consented to the selection of the proposed trustee.

2. Subject to the prior approval of the Commission, the trustee
shall have the exclusive power and authority to divest the Hampshire
Business Unit in order to accomplish the divestiture required by this
order.
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3.Within ten (10) days after appointment of the trustee,
respondent shall execute a trust agreement that, subject to the prior
approval of the Commission (and, in the case of a court-appointed
trustee, of the court), transfers to the trustee all rights and powers
necessary to permit the trustee to effect the divestiture of the
Hampshire Business Unit, and to divest such additional ancillary
assets of Sentrachem and effect such additional arrangements, in
order to assure the viability, competitiveness, and marketability of the
Hampshire Business Unit so as to expeditiously accomplish the
remedial purposes of this order.

4.The trustee shall have twelve (12) months to accomplish the
divestiture required by this order, which shall be subject to the prior
approval of the Commission. If, however, at the end of the twelve
(12) month period, the trustee has submitted a plan of divestiture or
believes that divestiture can be achieved within a reasonable time, the
divestiture period may be extended by the Commission (or, in the
case of a court-appointed trustee, by the court); provided, however,
the Commission may extend this period for no more than two (2)
additional terms.

5. The trustee shall have full and complete access to the
personnel, books, records, and facilities related to the Hampshire
Business Unit, or to any other relevant information as the trustee may
request. Respondent shall develop such financial or other information
as such trustee may request and shall cooperate with the trustee.
Respondent shall take no action to interfere with or impede the
trustee's accomplishment of the divestiture. Any delays in divestiture
caused by the respondent shall extend the time for divestiture under
this paragraph V in an amount equal to the delay, as determined by
the Commission (or, in the case of a court-appointed trustee, by the
court).

6. The trustee shall use his or her best efforts to negotiate the most
favorable price and terms available in each contract that is submitted
to the Commission, subject to respondent's absolute and
unconditional obligation to divest expeditiously at no minimum price.
The divestiture shall be made in the manner, and to the acquirer or
acquirers, as set out in paragraph IV of this order; provided, however,
if the trustee receives bona fide offers from more than one acquiring
entity, and if the Commission approves more than one such acquiring
entity, then the trustee shall divest to the acquiring entity or entities
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selected by respondent from among those approved by the
Commission.

7. The trustee shall serve, without bond or other security, at the
cost and expense of respondent, on such reasonable and customary
terms and conditions as the Commission or a court may set. The
trustee shall have authority to employ, at the cost and expense of
respondent, such consultants, accountants, attorneys, investment
bankers, business brokers, appraisers, and other representatives and
assistants as are necessary to carry out the trustee's duties and
responsibilities. The trustee shall account for all monies derived from
the divestiture and all expenses incurred. After approval by the
Commission (and, in the case of a court-appointed trustee, by the
court) of the account of the trustee, including fees for his or her
services, all remaining monies shall be paid at the direction of
respondent and the trustee's power shall be terminated. The trustee's
compensation shall be based at least in significant part on a
commission arrangement (based on sales price) contingent on the
trustee's accomplishing the divestiture required by this order.

8. Respondent shall indemnify the trustee and hold the trustee
harmless against any losses, claims, damages, liabilities, or expenses
arising out of, or in connection with, the performance of the trustee's
duties, including all reasonable fees of counsel and other expenses
incurred in connection with the preparation for, or defense of any
claim, whether or not resulting in any liability, except to the extent
that such liabilities, losses, damages, claims, or expenses result from
misfeasance, gross negligence, recklessness, willful or wanton acts,
or bad faith by the trustee.

9. If the trustee ceases to act or fails to act diligently, a substitute
trustee shall be appointed in the same manner as provided in
paragraph V.A of this order.

10. The Commission (or, in the case of a court-appointed trustee,
the court) may on its own initiative or at the request of the trustee
issue such additional orders or directions as may be necessary or
appropriate to accomplish the divestiture required by this order.

11. The trustee shall have no obligation or authority to operate or
maintain the Hampshire Business Unit.

12. The trustee shall report in writing to respondent and the
Commission every thirty (30) days concerning the trustee's efforts to
accomplish the divestiture.
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VI

It is further ordered, That within thirty (30) days after the date
this order becomes final, and every ninety (90) days thereafter until
respondent has fully complied with the provisions of paragraphs II
and III of this order, respondent shall submit to the Commission
verified written reports setting forth in detail the manner and form in
which respondent intends to comply, is complying, and has complied
with paragraphs II and III of this order. Provided, however, that
within ten (10) days of Akzo's failure to meet any of the Akzo Lima
Expansion Milestones, and every thirty (30) days thereafter until
respondent has fully complied with the provisions of paragraphs IV
and V of this order, respondent shall submit to the Commission
verified written reports setting forth in detail the manner and form in
which respondent intends to comply, is complying, and has complied
with paragraphs IV and V. Respondent shall include in its compliance
reports, among other things that are required from time to time, a full
description of the efforts being made to comply with paragraphs II,
IIL, IV and V of the order, including a description of all substantive
contacts or negotiations for any divestiture required under paragraph
IV and the identity of all parties that have contacted respondent or
that have been contacted by respondent. Respondent shall include in
its compliance reports copies of all written communications to and
from such parties, all internal memoranda, and all reports and
recommendations concerning divestiture.

VIL

It is further ordered, That respondent shall notify the Commission
at least thirty (30) days prior to any proposed change in the corporate
respondent, such as dissolution, assignment, sale resulting in the
emergence of a successor corporation, or the creation or dissolution
of subsidiaries or any other change in Dow that may affect
compliance obligations arising out of the order.

VIIL

It is further ordered, That, for the purpose of determining or
securing compliance with this order, respondent shall permit any duly
authorized representatives of the Commission:

A. Access, during office hours and in the presence of counsel, to
inspect and copy all books, ledgers, accounts, correspondence,



394 FEDERAL TRADE COMMISSION DECISIONS

Decision and Order 125F.T.C.

memoranda and other records and documents in the possession or
under the control of respondent relating to any matters contained in
this order; and

B. Upon five (5) days' notice to respondent, and without restraint
or interference, the right to interview officers, employees, or agents
of respondent.

IX.

It is further ordered, That this order shall terminate on
February 20, 2008.

Commissioner Azcuenaga and Commissioner Thompson not
participating. -
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IN THE MATTER OF
SEARS, ROEBUCK AND CO.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3786. Complaint, Feb. 20, 1998--Decision, Feb. 20, 1998

This consent order prohibits, among other things, the Illinois-based retail
corporation from misrepresenting that any reaffirmation agreement it obtains
will be filed with the bankruptcy court, that any reaffirmation agreement is
binding, or any other material fact while attempting to collect debts subject to
a pending bankruptcy proceeding. In addition, the consent order prohibits the
respondent from collecting debts that have been discharged in bankruptcy
proceedings. The consent order also preserves the Commission's right to file
an action in federal district court to seek full redress for consumers if Sears'
refunds to debtors pursuant to a separate class action lawsuit settlement total
less than $100 million.

Appearances

For the Commission: Paul Block, John Dugan and Phoebe Morse.

For the respondent: Stephen H. Olesky, Hale & Dorr, Boston,
MA. Theodore N. Mirvis, Wachtell, Lipton, Rosen & Katz, New
York,N.Y. and Ronald L. Rose, Dykema Gossett, Bloomfield Hills,
MI.

COMPLAINT

The Federal Trade Commission, having reason to believe that
Sears, Roebuck and Co., a corporation ("respondent™), has violated
the provisions of the Federal Trade Commission Act, and it appearing
to the Commission that this proceeding is in the public interest,
alleges:

1. Respondent Sears, Roebuck and Co. is a New York corporation
with its principal office or place of business at 3333 Beverly Road,
Hoffman Estates, Illinois. Respondent is engaged in, among other
things, the consumer retail business. In the course and conduct of its
business, respondent has regularly extended credit for the purpose of
facilitating consumers' purchase of respondent's products and services
(hereinafter referred to as "consumer credit accounts™).
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2. The acts and practices of respondent alleged in this complaint
have been in or affecting commerce, as "commerce" is defined in
Section 4 of the Federal Trade Commission Act.

THE UNITED STATES BANKRUPTCY CODE

3. Under the United States Bankruptcy Code (11 U.S.C. 1-1330),
a debtor may be granted a discharge in a Chapter 7 bankruptcy
proceeding from debts that have arisen prior to the filing of the
bankruptcy petition (hereinafter referred to as "pre-petition debts"),
meaning that the debtor is no longer individually liable for these
debts. The granting of a discharge "operates as an injunction against
the commencement or continuation of an action, the employment of
process, or an act, to collect, recover or offset any such debt as a
personal liability of the debtor, whether or not discharge of such debt
is waived. .. ." 11 U.S.C. 523(a)(2). The purpose of the injunction is
to protect the debtor's "fresh start" by ensuring that no debt collection
efforts are taken against the debtor personally for pre-petition debts.

4. The United States Bankruptcy Code provides, however, that a
debtor may agree with a creditor that the creditor can enforce what
would otherwise be a discharged debt. In other words, a debtor may
reaffirm his or her pre-petition debts, as long as certain requirements
are met. These so-called "reaffirmation agreements" are enforceable
only if, among other things, the agreement is filed with the
bankruptcy court. If the debtor is not represented by an attorney, the
bankruptcy court must hold a hearing to determine that the
reaffirmation agreement would not impose an undue hardship on the
debtor and is in the best interest of the debtor, and must approve the
reaffirmation agreement before it becomes enforceable. 11 U.S.C.
524(c) and (d). -

5. If the requirements of 11 U.S.C. 524(c) and (d) are not met, an
agreement to reaffirm a debt is not binding and a creditor violates the
bankruptcy code if it attempts to collect that debt. 11 U.S.C. 524(a).

VIOLATIONS OF SECTION 5(a) OF THE
FEDERAL TRADE COMMISSION ACT

6. From at least 1985 to 1997, respondent regularly induced
consumers who had filed for protection under Chapter 7 of the United
States Bankruptcy Code to enter into agreements reaffirming some or
all of their pre-petition consumer credit account debts that would
otherwise be discharged through bankruptcy proceedings.
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7. In numerous instances, respondent represented, expressly or by
implication, to consumers that their reaffirmation agreements would
be filed with the bankruptcy courts, as required by the United States
Bankruptcy Code.

8. In truth and in fact, in many cases respondent did not intend to
file, and in fact did not file, the reaffirmation agreements with the
bankruptcy courts. Therefore, the representation made in paragraph
seven was, and is, false or misleading.

9. In numerous instances, respondent represented, expressly or by
implication, to consumers that their reaffirmation agreements were
legally binding on the consumers and that the consumers were legally
required to pay their pre-petition debts.

10. In truth and in fact, in many cases, the reaffirmation
agreements were not legally binding on the consumers and the
consumers were not legally required to pay their pre-petition debts for
reasons including, but not necessarily limited to, the following: (a)
respondent did not file the reaffirmation agreements with the
bankruptcy courts; or (b) respondent filed the reaffirmation
agreements, but the agreements were then not approved by the
bankruptcy courts. Therefore, the representation made in paragraph
nine was, and is, false or misleading.

11. In the course and conduct of its business, respondent regularly °
collected from consumers debts that had been legally discharged in
bankruptcy proceedings and that respondent was not permitted by law
to collect. Respondent's actions have caused or were likely to cause
substantial injury to consumers that is not offset by any
countervailing benefits and is not reasonably avoidable by these
consumers. 15 U.S.C. 5(n). Therefore, respondent's collection of
debts that it was not permitted by law to collect was, and is, unfair.

12. The acts and practices of respondent as alleged in this
complaint constitute unfair or deceptive acts or practices in or
affecting commerce in violation of Section 5(a) of the Federal Trade
Commission Act.

Commissioner Azcuenaga not participating.
DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
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copy of a draft of complaint which the Boston Regional Office and
the Division of Credit Practices proposed to present to the
Commission for its consideration and which, if issued by the
Commission, would charge respondent with violation of the Federal
Trade Commission Act; and

The respondent, its attorneys, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondent of all the jurisdictional facts set forth
in the aforesaid draft of complaint, and waivers and other provisions
as required by the Commission's Rules;-and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
had violated the said Act, and that a complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, and having duly considered the
comments filed thereafter by interested persons pursuant to Section
2.34 of its Rules, now in further conformity with the procedure
prescribed in Section 2.34 of its Rules, the Commission hereby issues
its complaint, makes the following jurisdictional findings and enters
the following order:

1. Respondent Sears, Roebuck and Co. is a corporation organized,
existing, and doing business under and by virtue of the laws of the
State of New York, with its offices and principal place of business
located at 3333 Beverly Road, Hoffman Estates, Illinois.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.

ORDER
DEFINITIONS
For purposes of this order, the following definitions shall apply:

1. Unless otherwise specified, "respondent” shall mean Sears,
Roebuck and Co., a corporation, its successors and assigns, and its
officers, agents, representatives, and employees.

2. "Debt" shall mean any obligation or alleged obligation of a
consumer to pay money arising out of any transaction.
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3. "Reaffirmation agreement" shall mean any agreement between
a creditor and debtor in bankruptcy whereby a debt that is otherwise
dischargeable with respect to the personal liability of the debtor is
reaffirmed by the debtor.

4. "Commerce" shall mean as defined in Section 4 of the Federal
Trade Commission Act, 15 U.S.C. 44.

I.

It is ordered, That respondent, directly or through any
corporation, subsidiary, division, or other device, in connection with
the collection of any debt, shall not:

A. Misrepresent, expressly or by implication, to consumers who
have filed petitions for bankruptcy protection under the United States
Bankruptcy Code that reaffirmation agreements will be filed in
bankruptcy court;

B. Misrepresent, expressly or by implication, to consumers who
have filed petitions for bankruptcy protection under the United States
Bankruptcy Code that any reaffirmation agreement is legally binding
on the consumer; or

C. Collect any debt (including any interest, fee, charge, or
expense incidental to the principal obligation) that has been legally
discharged in bankruptcy proceedings and that respondent is not
permitted by law to collect.

II.

It is further ordered, That respondent, directly or through any
corporation, subsidiary, division, or other device, shall not make any
material misrepresentation, expressly or by implication, in the
collection of any debt subject to a pending bankruptcy proceeding.

II1.

1t is further ordered, That respondent Sears, Roebuck and Co.,
and its successors and assigns, for five (5) years after the date of
issuance of this order, shall maintain and upon request make available
to the Federal Trade Commission business records demonstrating
their compliance with the terms and provisions of this order,
including but not limited to all reaffirmation agreements signed by
consumers and records sufficient to show that such reaffirmation
agreements were filed in bankruptcy courts and were subsequently
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approved by bankruptcy courts as part of the underlying bankruptcy
proceedings, if required by the United States Bankruptcy Code.

Iv.

It is further ordered, That respondent Sears, Roebuck and Co.,
and its successors and assigns, for five (5) years after the date of
issuance of this order, shall deliver a copy of this order to all current
and future principals, officers, directors, managerial employees, and
bankruptcy court representatives having debt collection responsi-
bilities with respect to the subject matter of this order, and shall
secure from each such person a signed and dated statement
acknowledging receipt of the order. Respondent shall, for five (5)
years after each such statement acknowledging receipt of the order is
signed and dated, maintain and upon request make available to the
Federal Trade Commission for inspection and copying such
statements. Respondent shall deliver this order to current personnel
within thirty (30) days after the date of service of this order, and to
future personnel within ninety (90) days after the person assumes
such position or responsibilities. o

V.

1t is further ordered, That respondent Sears, Roebuck and Co.,
and its successors and assigns, shall notify the Commission at least
thirty (30) days prior to any change in the corporation(s) that may
affect compliance obligations arising under this order, including but
not limited to a dissolution, assignment, sale, merger, or other action
that would result in the emergence of a successor corporation; the
creation or dissolution of a subsidiary, parent, or affiliate that engages
in any acts or practices subject to this order; the proposed filing of a
bankruptcy petition; or a change in the corporate name or address.
Provided, however, that, with respect to any proposed change in the
corporation about which respondent learns less than thirty (30) days
prior to the date such action is to take place, respondent shall notify
the Commission as soon as is practicable after obtaining such
knowledge. All notices required by this Part shall be sent by certified
mail to the Associate Director, Division of Enforcement, Bureau of
Consumer Protection, Federal Trade Commission, Washington, D.C.
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VI

It is further ordered, That respondent, and its successors and
assigns, shall provide notification of all proposed settlement terms
relating to the action filed by the United States Attorney for the
District of Massachusetts in United States of America v. Sears,
Roebuck and Co., Civil No. 97- 10839JLT, allegations made by the
Attorneys General of various states and any other currently pending
legal actions by government entities not cited herein, and all currently
pending class action lawsuits, against respondent or any of its
predecessors or affiliates, that challenge conduct similar to that
challenged by the Commission in this proceeding, to the Associate
Director, Division of Enforcement, Bureau of Consumer Protection,
Federal Trade Commission, in writing, at least ten (10) days before
any such proposed settlement is submitted to a court for final
approval.

VIIL

1t is further ordered, That respondent Sears, Roebuck and Co.,
and its successors and assigns, shall, within sixty (60) days after the
date of service of this order, and at such other times as the Federal
Trade Commission may require, file with the Commission a report,
in writing, setting forth in detail the manner and form in which they
have complied with this order.

VIIL

This order will terminate on February 20, 2018, or twenty (20)
years from the most recent date that the United States or the Federal
Trade Commission files a complaint (with or without an
accompanying consent decree) in federal court alleging any violation
of the order, whichever comes later; provided, however, that the filing
of such a complaint will not affect the duration of:

A. Any Part in this order that terminates in less than twenty (20)
years;

B. This order's application to any respondent that is not named
as a defendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this Part.
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Provided, further, that if such complaint is dismissed or a federal
court rules that the respondent did not violate any provision of the
order, and the dismissal or ruling is either not appealed or upheld on
appeal, then the order will terminate according to this Part as though
the complaint had never been filed, except that the order will not
terminate between the date such complaint is filed and the later of the
deadline for appealing such dismissal or ruling and the date such
dismissal or ruling is upheld on appeal.

Commissioner Azcuenaga not participating.
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IN THE MATTER OF
AMERICA ONLINE, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 907 OF THE ELECTRONIC FUND TRANSFER ACT, REGULATION
E AND SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3787. Complaint, March 16, 1998--Decision, March 16, 1998

This consent order prohibits, among other things, the Virginia-based Internet
service provider from: misrepresenting the terms or conditions of any online
service trial offer; or representing that online service is free or otherwise
representing that consumers need not pay for the online service, unless any
obligation to cancel or to take other action to avoid charges is disclosed clearly
and prominently in the instructional materials, and all other advertisements
include a statement directing consumers to where this disclosure is available.
In addition, the consent order requires the respondent to disclose the manner
in which fees or charges are assessed or calculated and prohibits
misrepresentations concerning the terms or conditions of any electronic fund
transfer from a consumer account.

Appearances

For the Commission: Lucy Morris, David Medine, Nina Chang
and Steven Silverman.
For the respondent: Kevin Duke, in-house counsel, Dulles, VA.

COMPLAINT

The Federal Trade Commission, having reason to believe that
America Online, Inc. ("America Online" or "respondent") has
violated the provisions of the Federal Trade Commission Act ("FTC
Act"), 15 U.S.C. 45-58, as amended, as well as the Electronic Fund
Transfer Act ("EFTA"), 15 U.S.C. 1693-1693r, as amended, and its
implementing Regulation E, 12 CFR 205, and it appearing to the
Commission that this proceeding is in the public interest, alleges:

1. America Online is a Delaware corporation with its principal
office or place of business at 22000 AOL Way, Dulles, Virginia.

2. America Online has developed, advertised, offered for sale,
sold, and distributed to the public its online service for personal
computer users. Through its online service, America Online provides
consumers with a range of options including electronic mail,
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interactive magazines and newspapers, transactional services, and
access to the Internet.

3. America Online has been and is now engaged in the regular
practice of making "electronic fund transfer[s]" from "consumer"
"account[s]" as those terms are defined in the EFTA and its
implementing Regulation E.

4. The acts and practices of America Online alleged in this
complaint have been in or affecting commerce as "commerce" is
defined in Section 4 of the FTC Act.

AMERICA ONLINE'S COURSE OF BUSINESS

5. America Online has disseminated or has caused to be
disseminated advertisements for its online service through various
media including, but not limited to, print, television, direct mail,
promotional materials, and instructional materials. These advertise-
ments include, but are not limited to, the attached Exhibits A and B,
which contain the following statements:

Exhibit A

OPEN HERE TO BEGIN YOUR FREE TRIAL
1t Just Takes 3 Easy Steps . . . To explore America Online® for TEN Hours on us.
So, go for it and we'll see you online soon!

k ok 3k
You NEED America Online . . . To access the Internet with graphical ease . . . to
download over 120,000 software files and get computing support . . . To investigate
your special interests or discover new ones AND MUCH MORE! All For Ten
Hours, FREE!

The advertisement contains a statement at the bottom of an inside
panel, in fine print, that provides:

Use of America Online requires a major credit card or checking account. Users
outside the United States pay an additional per-minute surcharge at all times,
including trial time. . . . Additional phone charges may apply. Your free trial time
must be used within 30 days of your initial sign-on. Limit one free trial per
household.
Exhibit B

Open Here For Free Software.
Try America Online FREE For 10 Hours! Try the nation’s most exciting online
service -- FREE.

% % k
Just Use This Software To Try America Online Free. . . . Start using your 10 FREE
hours today.

% % %k

Special Trial Offer 10 FREE Hours To Explore America Online....
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The advertisement contains a statement at the bottom of an inside
panel, in fine print, that provides:

Communication surcharges may apply. See online registration information for
details on your free trial offer. Use of America Online requires a major credit card
or checking account. Limit one free trial per household. Your free trial time must

be used within 30 days of your initial sign-on. Members outside the 48 contiguous
United States may pay a surcharge at all times, including trial time. . . .

6. Consumers choosing to participate in the free trial offer do so
by connecting to the America Online service through a telecom-
munication modem attached to their personal computers. Upon their
initial connection to the service, consumers view a series of
registration screens including, but not limited to, the attached
Exhibits C and D. The registration screens obtain identification and
billing information from consumers, prompt consumers to select
screen names and passwords for future access to the online service,
and provide basic information about the online service, including the
following details about the terms of the free trial offer:

Exhibit C
HERE'S HOW YOUR FREE TRIAL WORKS:
So you can explore America Online at no risk:
Your first TEN hours of connect time are free.
The monthly membership fee of $9.95 has been waived for your first month.
Your free trial time must be used within 30 days of your first sign-on. You will not
be charged unless you use more than your 10 free hours.

In addition, the registration screens display basic membership terms
including the monthly charges incurred by America Online members:

Exhibit D
YOUR AMERICA ONLINE MEMBERSHIP . . .. ;
Your monthly membership fee of $9.95 (charged at the end of your first month)
INCLUDES FIVE free hours of connect time EACH month.
After your five free hours, you may use additional time at the rate of $2.95 per

hour. . ..

7. Upon completion of the registration process, consumers are
provided an opportunity to review America Online's Terms of Service
Agreement and Rules of the Road. To do so, consumers must access
the Members' Service area, available online. These documents, along
with the Membership Conditions viewed during the registration
process, are collectively referred to by America Online as the Terms
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of Service and comprise the contract between America Online and its
members.

8. While the hourly charge for use of the America Online service
is disclosed during the registration process, neither the registration
screens nor the Terms of Service disclose the manner in which
America Online calculates the time that consumers spend online.
Consumers may, however, obtain information on this subject by
accessing online resource areas, including an online explanation of
America Online's billing practices. This explanation, attached hereto
as Exhibit E, provides in relevant part:

Exhibit E
CONNECT RATE[:] If you use MORE time online this month than the number of
free hours noted at the top of this screen [5 hours/month], you will be charged a
connect rate. You will be charged for your extra [connect] time on America Online
in one- minute increments. . . .

AMERICA ONLINE'S VIOLATIONS OF SECTION 5(a) OF THE FTC ACT

9. Through the means described in paragraphs five through eight,
America Online has represented, expressly or by implication, that
consumers who participate in its free trial offer will not be charged,
provided only that they use the trial time within thirty days of their
initial sign-on and do not exceed ten hours of online use.

10. In truth and in fact, consumers who participate in America
Online's free trial offer and use less than ten hours of online time
during the thirty days following their initial sign-on, but who fail to
cancel their memberships during the trial period, incur charges.
Therefore, the representation set forth in paragraph nine was, and is,
false or misleading.

11. In the advertising and sale of its online service, America
Online has represented, expressly or by implication, that consumers
who participate in its free trial offer will not be charged, provided
only that they use the trial time within thirty days of their initial
sign-on and do not exceed ten hours of online use. America Online
has failed to disclose adequately to consumers that, upon completion
of ten hours of online use or thirty days from the date of initial
sign-on, whichever is earlier, consumers who fail to contact America
Online and cancel their trial memberships are automatically enrolled
as members of America Online and are charged a monthly
membership fee plus applicable hourly fees. These fees continue to
accrue until the consumers affirmatively cancel their memberships.
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Such facts would be material to consumers in their purchase or use of
the America Online service. The failure to disclose these facts in light
of the representation made was, and is, a deceptive practice.

12. Through the means described in paragraphs five through
eight, America Online has represented, expressly or by implication,
that it calculates online connect time at the rate of $2.95 per hour,
prorated by one-minute increments, for time spent online beyond the
five free hours of monthly connect time. In addition, America Online
rounds up portions of a minute to the next highest whole minute.
Thus, America Online has represented, for example, that an online
session lasting 2 minutes and 46 seconds would be billed as 3
minutes.

13. In truth and in fact, America Online does not merely calculate
online connect time at the rate of $2.95 per hour, prorated by
one-minute increments, with portions of a minute rounded up to the
next whole minute. Rather, America Online adds 15 seconds of
connect time to each online session, allegedly representing the time
required for a user's modem to connect to America Online at the start
of an online session and the time required to disconnect from
America Online at the close of a session. When online usage consists
of a whole minute plus 46-59 seconds, the additional 15 seconds
causes the total connect time to exceed the next whole minute. Thus,
for example, an online session of 2 minutes and 46 seconds, with the
15 second supplement, totals 3 minutes and 1 second and is billed as
4 minutes. Likewise, when an online session consists of a whole
minute exactly, the additional 15 seconds causes the session to be
rounded to the next whole minute. Therefore, the representation set
forth in paragraph twelve was, and is, false or misleading.

14. In the advertising and sale of its online service, America
Online has represented, expressly or by implication, that it calculates
online connect time at the rate of $2.95 per hour, prorated by
one-minute increments, for time spent online beyond the five free
hours of monthly connect time. America Online has failed to disclose
adequately to consumers its practice of adding 15 seconds of connect
time to each online session, as described in paragraph thirteen. Such
facts would be material to consumers in their purchase or use of the
America Online service. The failure to disclose these facts in light of
the representation made was, and is, a deceptive practice.
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15. In the course of the online registration process, consumers
view a screen titled "Billing Options," attached as Exhibit F, that
states:

Exhibit F

Choose a billing method

To ensure that we have the correct billing information on file for charges incurred
beyond your trial time, please select one of the following payment options:
VISA

MasterCard

American Express

DiscoverCard

Checking

Consumers choosing the Checking option are first informed that

America Online will deduct automatically from their checking

accounts each month any charges that they incur in using the online

service. Until at least September 1995, such consumers also viewed
a screen, attached as Exhibit G, that states:

Exhibit G
Processing your Checking Authorization '
Thank you for trying America Online. In the next few days you will receive a
checking authorization form in the mail. This form gives America Online
authorization to deduct the charges you incur from your checking account
automatically every month. We request that this form be returned at your earliest
convenience. Until it is received, your account will be limited to $50.00.

16. Through the means described in paragraph fifteen, America
Online has represented, expressly or by implication, that it would not
debit consumers' checking accounts before it received the
authorization forms permitting it to do so.

17. In truth and in fact, America Online in many instances debited
the checking accounts of consumers before receiving their
authorization forms or without ever receiving such forms. Therefore,
the representation set forth in paragraph sixteen was, and s, false or
misleading.

AMERICA ONLINE'S VIOLATIONS OF SECTION 907 OF THE EFTA

 18. As described in paragraph seventeen, in the course and
conduct of its business, America Online in many instances has
debited consumers' checking accounts before receiving their
authorization forms or without ever receiving such forms. In addition,
in the course and conduct of its business, America Online in many
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instances has failed to provide consumers with advance written notice
of transfers from their accounts varying in amount from previous
transfers.

19. America Online's aforesaid practices violate Sections 907(a)
and (b) of the Electronic Fund Transfer Act, 15 U.S.C. 1693¢(a) and
(b), and Sections 205.10(b) and (d) of Regulation E, 12 CFR
205.10(b) and (d), as more fully set out in Section 205.10 of the
Federal Reserve Board's Official Staff Commentary to Regulation E,
12 CFR 205, Supp. L.

20. The acts and practices of America Online as alleged in this
complaint constitute deceptive acts or practices in or affecting
commerce, in violation of Section 5(a) of the Federal Trade
Commission Act. Such acts and practices additionally violate
Sections 907(a) and (b) of the Electronic Fund Transfer Act, 15
U.S.C. 1693e(a) and (b), and Sections 205.10(b) and (d) of
Regulation E, 12 CFR 205.10(b) and (d).

Commissioner Azcuenaga not participating.
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EXHIBIT A
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EXHIBIT A
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EXHIBIT C
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A Welcome to America Online!
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EXHIBITE
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EXHIBITF
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EXHIBIT G
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft complaint which the Bureau of Consumer Protection
proposed to present to the Commission for its consideration and
which, ifissued by the Commission, would charge the respondent

with violation of the Federal Trade Commission Act and the
Electronic Fund Transfer Act and its implementing Regulation E; and

The respondent, its attorneys, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondent of all the jurisdictional facts set forth
in the aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by the respondent that the law has been violated as alleged
in such complaint, or that the facts as alleged in such complaint, other
than jurisdictional facts, are true and waivers and other provisions as
required by the Commission's Rules; and _

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the said Acts and Regulation, and that a complaint
should issue stating its charges in that respect, and having thereupon
accepted the executed consent agreement and placed such agreement
on the public record for a period of sixty (60) days, now in further
conformity with the procedure prescribed in Section 2.34 of its Rules,
the Commission hereby issues its complaint, makes the following
jurisdictional findings and enters the following order:

1. Respondent America Online, Inc. is a Delaware corporation,
with its principal office or place of business at 22000 AOL Way,
Dulles, VA.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.

ORDER

DEFINITIONS

For purposes of this order, the following terms shall have the
meanings set forth below, unless specifically stated otherwise:
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1. "dccount” means a demand deposit (checking), savings, or
other consumer asset account (other than an occasional or incidental
credit balance in a credit plan) held either directly or indirectly by a
financial institution, as defined below, and established primarily for
personal, family, or household purposes.

2. "Financial institution” means a State or National bank, a State
or Federal savings and loan association, a mutual savings bank, a
State or Federal credit union, or any other person who, directly or
indirectly, holds an account belonging to a consumer.

3. "Consumer" means a natural person or other entity which may
be billed for online services; provided that, for purposes of
paragraphs V, VI, and VIII(A) of this order, "consumer" shall only
mean a natural person.

4. "Electronic Fund Transfer," as defined by the Electronic Fund
Transfer Act, 15 U.S.C. 1693a(6), means any transfer of funds, other
than a transaction originated by check, draft, or similar paper
instrument, which is initiated through an electronic terminal,
telephone, or computer or magnetic tape so as to order, instruct, or
authorize a financial institution to debit or credit an account, except
that it does not mean a transaction made using a debit card or debit
card account which a consumer has identified as a credit card or
credit card account.

5. "Online Service" shall mean a respondent-controlled access,
information, communication, or transaction service which is made
available to consumers as a paid service via connection by computers,
modems, or other means, to a proprietary or non-proprietary network
of telecommunication or computer facilities.

6. Unless otherwise specified, "respondent"” shall mean America
Online, Inc., its successors and assigns, and its officers, agents,
servants, divisions, and employees.

7. "Respondent-controlled” shall mean respondent makes the
management decisions affecting compliance with the provisions of
this order. ,

8. "In or affecting commerce" shall mean as defined in Section 4
of the Federal Trade Commission Act, 15 U.S.C. 44.

L

It is ordered, That respondent, directly or through any
respondent-controlled corporation, subsidiary or other device, in
connection with the advertising, promotion, offering for sale, sale, or
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distribution of any Online Service in or affecting commerce, shall not
misrepresent, expressly or by implication, the terms or conditions of
any trial offer of any Online Service.

IL.

It is further ordered, That respondent, directly or through any
respondent-controlled corporation, subsidiary, or other device, in
connection with the advertising, promotion, offering for sale, sale, or
distribution of any Online Service in or affecting commerce, shall not
represent, expressly or by implication, that the Online Service is
offered "free," "without risk," "without charge," "without further
obligation," or words of similar import denoting or implying the
absence of any obligation on the part of the recipient of such offer to
pay for the Online Service unless respondent discloses clearly and
prominently any obligation of the recipient to cancel or take other
affirmative action to avoid charges for use of the Online Service.

Provided, that for purposes of this paragraph II, "clearly and
prominently" shall mean with respect to any representation, described
in the foregoing paragraph and made in respondent's detailed
instructional materials (e.g., starter kits, guidebooks) distributed to
consumers, a disclosure in a type size and in a location that are
sufficiently noticeable so that an ordinary consumer could notice,
read, and comprehend it.

Provided, further, that for purposes of this paragraph II, "clearly
and prominently" shall mean, as to any representation described
above in this paragraph, apart from any representation covered by the
preceding proviso, and made in the context of any advertisement or
promotion of the Online Service through any media, including radio,
television or other broadcast media, direct mail, interactive network
(except as provided in paragraph IV below), or print media (including
promotion packages attached thereto), a statement directing
consumers to a location where the disclosure required herein will be
available (e.g., "For conditions and membership details," followed
by: "load up trial software" or "see registration process" or words of
similar effect.) In the case of an audio statement, the statement shall
be delivered in a volume and cadence sufficient for an ordinary
consumer to notice, hear, and comprehend it. In the case of a video
statement, the statement shall be of a size and shade and shall appear
for a duration sufficient for an ordinary consumer to notice, read, and
comprehend it. In the case of print media, the statement shall be in a
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type size and in a location sufficient for an ordinary consumer to
notice, read, and comprehend it.

.Nothing contrary to, inconsistent with, or in mitigation of the
disclosure shall be permitted. ‘

HI.

It is further ordered, That respondent, directly or through any
respondent-controlled corporation, subsidiary, or other device, in
connection with the advertising, promotion, offering for sale, sale,
distribution of, or billing for any Online Service in or affecting
commerce, shall not misrepresent, expressly or by implication, the
fees or charges assessed for such Online Service.

IV.

It is further ordered, That respondent, directly or through any
respondent-controlled corporation, subsidiary, or other device, in
connection with the advertising, promotion, offering for sale, sale,
distribution of, or billing for any Online Service in or affecting
commerce, shall disclose, clearly and prominently, during the final
registration process, and prior to the consumer incurring any financial
obligation or liability to respondent, the terms of all mandatory
financial obligations to respondent which will be incurred by the
consumer as a result of using such Online Service, including but not
limited to the following:

A. The financial terms and conditions of any plan or practice
(e.g., trial offer) by which consumers enroll in or renew enrollment
in such Online Service and by which, accordingly, respondent
charges the consumer; provided, that if such plan or practice exists,
respondent must also disclose clearly and prominently any obligation
of the recipient to cancel or take other affirmative action to avoid
charges for use of the Online Service and provide at least one
reasonable means by which the consumer may effectively cancel his
or her enrollment by a date certain and thereby avoid further charges;

B. Any mandatory membership, enrollment, or usage fees (e.g.,
monthly or hourly usage charges); and

C. The manner in which such fees or charges are assessed and
calculated, provided, that respondent may satisfy this provision by
disclosing that: (i) additional charges might apply; (ii) information
about assessing and calculating the consumer's fees or charges can be
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found online; and (iii) the exact location, such as the particular area
online (e.g., Keyword: Billing), where consumers can find detailed
information about assessing and calculating the consumer's fees or
charges.

Provided, however, that for purposes of this paragraph IV, a
disclosure is "clearly and prominently" made if it is of a size and
shade, and appears for a duration sufficient for an ordinary consumer
to notice, read, and comprehend it. In addition to the foregoing, such
disclosure shall not be avoidable by consumers. Provided, further,
that such disclosure shall not be deemed avoidable for purposes of
this order based solely on an ordinary consumer's failure to read it.

Nothing contrary to, inconsistent with, or in mitigation of the
disclosure shall be permitted.

V.

It is further ordered, That respondent, directly or through any
respondent-controlled corporation, subsidiary, or other device, in
connection with any Electronic Fund Transfer from any consumer
account, shall not misrepresent the terms or conditions of such
Electronic Fund Transfer.

- VL

It is further ordered, That respondent, directly or through any
respondent-controlled corporation, subsidiary, or other device, in
connection with any Electronic Fund Transfer from any consumer
account, shall not:

A. Fail to obtain consumer authorization before initiating any
Electronic Fund Transfer from any consumer account as required by
Section 907(a) of the Electronic Fund Transfer Act, 15 U.S.C.
1693e(a), and Section 205.10(b) of Regulation E, 12 CFR 205.10(b),
as more fully set out in Section 205.10 of the Federal Reserve Board's
Official Staff Commentary to Regulation E, 12 CFR 205, Supp. L.

B. Fail to provide any consumer with advance notice of Electronic
Fund Transfers from the consumer's account varying in amount from
previous transfers as required by Section 907(b) of the Electronic
Fund Transfer Act, 15 U.S.C. 1693e(b), and Section 205.10(d) of
Regulation E, 12 CFR 205.10(d), as more fully set out in Section
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205.10 of the Federal Reserve Board's Official Staff Commentary to
Regulation E, 12 CFR 205, Supp. L.

VIIL.

1t is further ordered, That respondent, directly or through any
respondent- controlled corporation, subsidiary, or other device, shall,
for five (5) years after the last date of dissemination of any
representation covered by paragraphs I - V of this order, maintain and
upon request make available to the Federal Trade Commission for
inspection and copying business records demonstrating compliance
with the terms and provisions of this order, except as provided for in
paragraph VIII of this order, including, but not limited to:

A. All advertisements, promotional materials, and instructional
materials distributed or accessible to consumers containing the
representation;

B. For five (5) years after the date of receipt or generation, all
written complaints from consumers, governmental or consumer
protection organizations and responses thereto; provided, however,
that in lieu of maintaining all electronic mail communications,
respondent may comply with this provision by maintaining a
representative sample of such communications.

VIIIL.

It is further ordered, That respondent, directly or through any
respondent-controlled corporation, subsidiary, or other device, shall,
for two (2) years after the date of issuance of this order, maintain and
upon request make available to the Federal Trade Commission for
inspection and copying:

A. All documents pertaining to respondent's use of Electronic
Fund Transfers from consumer accounts, including written
complaints from consumers, governmental or consumer protection
organizations and responses thereto; provided, however, in lieu of
maintaining all electronic mail communications, respondent may
comply with this provision by maintaining a representative sample
of such communications; and

B. All business records which demonstrate respondent's
compliance with paragraph VI of this order; provided, however, in
lieu of maintaining all electronic mail communications, respondent
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may comply with this provision by maintaining a representative
sample of such communications.

IX.

It is further ordered, That respondent, and its successors and
assigns shall deliver a copy of this order to all current and future
principals, officers, directors, senior managers (e.g., vice-presidents
or above), and agents (including, without limitation, advertising
agencies) having responsibilities with respect to the subject matter of
this order, and shall secure from each such person a signed and dated
statement acknowledging receipt of the order. Respondent and its
successors and assigns, shall prepare a summary of this order, and
shall distribute a copy of that summary to all current and future
managers with responsibilities or duties affecting compliance with the
terms of this order.

- X

It is further ordered, That respondent, directly or through any
respondent-controlled corporation, subsidiary, or other device, shall
notify the Commission at least thirty (30) days prior to any change in
the corporation that may affect compliance obligations arising under
this order, including but not limited to dissolution, assignment, sale,
merger, or other action that would result in the emergence of a
successor corporation; the creation or dissolution of a parent or
respondent-controlled subsidiary or respondent-controlled affiliate
that engages in any acts or practices subject to this order; the
proposed filing of a bankruptcy petition; or a change in the corporate
name or address. Provided, however, that, with respect to any
proposed change in the corporation about which respondent learns
less than thirty (30) days prior to the date such action is to take place,
respondent shall notify the Commission as soon as is practicable after
obtaining such knowledge. All notices required by this Part shall be
sent by certified mail to the Associate Director, Division of
Enforcement, Bureau of Consumer Protection, Federal Trade
Commission, Washington, D.C.

XI.

It is further ordered, That respondent, directly or through any
respondent-controlled corporation, subsidiary, or other device, shall,
within sixty (60) days after the date of service of this order, and at
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such other times as the Federal Trade Commission may require, file
with the Commission a report, in writing, setting forth in detail the
manner and form in which it has complied with this order.

XII.

It is further ordered, That, no later than six (6) months from the
effective date of this order, respondent shall establish and implement
a program to educate consumers about consumer use of electronic
payment systems. Such program:

A. May be established jointly with, or under the auspices of, an
appropriate trade association or other consumer education program
(e.g., Project Open);

B. Shall have a duration of not less than one (1) year from the
date of implementation;

C. Shall be of a scope and employ media reasonably necessary to
reach a wide audience of consumers, including but not limited to:

1. At least 50,000 color brochures designed, produced, printed,
and disseminated by respondent directly to consumers and
organizations with direct access to consumers likely to use electronic
payments systems;

2. The Internet;

3. Reference on respondent's Online Service; and

4. A direct link to the Internet from respondent’s Online Service;
and

D. Shall include, but not be limited to, information about: various
types of electronic payment systems available to consumers;
obligations of consumers, merchants, and financial institutions in
using such systems; how such payment systems are used, including
the means by which consumers may attempt to prevent the fraudulent
use of those systems; various legal protections available to consumers
under each system; and organizations, including law enforcement
agencies, from which consumers may obtain further information or
assistance.

No later than ninety (90) days from the date of issuance of this order,
respondent shall submit for review and approval to the Associate
Director, Division of Credit Practices, a draft plan for the program
and drafts of any materials to be disseminated pursuant to paragraph



AMERICA ONLINE, INC. 429

403 Decision and Order

XII(C) above. Such approval shall not be unreasonably withheld.
Such description and materials should be sent by overnight delivery
to the Associate Director, Division of Credit Practices, Bureau of
Consumer Protection, Federal Trade Commission, Washington, D.C.

XIII.

This order will terminate on March 16, 2018, or twenty (20) years
from the most recent date that the United States or the Federal Trade
Commission files a complaint (with or without an accompanying
consent decree) in federal court alleging any violation of the order,
whichever comes later; provided, however, that the filing of such a
complaint will not affect the duration of:

A. Any Part in this order that terminates in less than twenty (20)
years; :

B. This order's application to any respondent that is not named
as a defendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this Part.

Provided, further, that if such complaint is dismissed or a federal
court rules that the respondent did not violate any provision of the
order, and the dismissal or ruling is either not appealed or upheld on
appeal, then the order will terminate according to this Part as though
the complaint had never been filed, except that the order will not
terminate between the date such complaint is filed and the later of the
deadline for appealing such dismissal or ruling and the date such
dismissal or ruling is upheld on appeal.

Commissioner Azcuenaga not participating.
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IN THE MATTER OF
PRODIGY SERVICES CORPORATION

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 907 OF THE ELECTRONIC FUND TRANSFER ACT, REGULATION
E AND SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3788. Complaint, March 16, 1998--Decision, March 16, 1998

This consent order prohibits, among other things, the New York-based Internet
service provider from: misrepresenting the terms or conditions of any online
service trial offer; or representing that online service is free or otherwise
representing that consumers need not pay for the online service, unless any
obligation to cancel or to take other action to avoid charges is disclosed clearly
and prominently in the instructional materials, and all other advertisements
include a statement directing consumers to where this disclosure is available.

Appearances

For the Commission: Lucy Morris, David Medine, Nina Chang
and Steven Silverman.

For the respondent: Richard Kurnit, Frankfurt, Garbus, Klein &
Salz, New York, N.Y.

COMPLAINT

The Federal Trade Commission, having reason to believe that
Prodigy Services Company, a general partnership, which has been
succeeded by Prodigy Services Corporation, a corporation, has
violated the provisions of the Federal Trade Commission Act ("FTC
Act"), 15 U.S.C. 41-58, as amended, as well as the Electronic Fund
Transfer Act ("EFTA"), 15 U.S.C. 1693-1693r, as amended, and its
implementing Regulation E, 12 CFR 205, and it appearing to the
Commission that this proceeding is in the public interest, alleges:

1. Prodigy Services Company was a New York general
partnership comprised of two equal partners: International Business
Machines Corporation and Sears, Roebuck and Company. Prodigy
Services Corporation, a Delaware corporation with its principal office
or place of business at 445 Hamilton Avenue, White Plains, New
York, is a successor corporation to Prodigy Services Company, a
general partnership. Prodigy Services Company, a general
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partnership, and Prodigy Services Corporation, a successor
corporation, shall be hereinafter collectively referred to as "Prodigy."

2. Prodigy has developed, advertised, offered for sale, sold, and
distributed to the public its online service for personal computer
users. Through its online service, Prodigy has provided consumers
with a range of options including electronic mail, interactive
magazines and newspapers, transactional services, and access to the
Internet.

3. Prodigy has been and is now engaged in the regular practice of
making "electronic fund transfer[s]" from "consumer" "account[s]" -
as those terms are defined in the Electronic Fund Transfer Act and its
implementing Regulation E. -

4. The acts and practices of Prodigy alleged in this complaint
have been in or affecting commerce, as "commerce" is defined in
Section 4 of the Federal Trade Commission Act.

PRODIGY'S COURSE OF BUSINESS

5. Prodigy has disseminated, or has caused to be disseminated,
advertisements for its online service through various media including,
but not limited to, print, television, the Internet, direct mail,
promotional materials, and instructional materials. These
advertisements include, but are not limited to, the attached Exhibits
A and B, which contain the following statements:

Exhibit A
10 free* hours
10 free hours* of prodigy to surf the internet
Free Trial!
FREE PRODIGY SOFTWARE*
FREE 1ST MONTH’S MEMBERSHIP
FREE 10 HOURS to explore PRODIGY in youf first month

The advertisement contains a statement at the bottom of the back
panel, in fine print, that provides:

* This trial offer includes the first month’s membership fee and 10 free hours of
trial usage the first month. Usage beyond the trial offer will result in extra fees,
even during the first month. 10 free hours will not carry over into future billing
months and may not be used for certain features. Some features may be charged for
separately.

Offer details available during online enrollment. . . .
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Exhibit B

Get 10 free hours* of Prodigy with easy Internet access!
Get 10 free hours to explore the Internet
To get free software and 10 free hours CALL US AT 1-800-PRODIGY

After your 10 free hours, Prodigy is only $9.95 a month for 5 hours, with no extra
charge for Internet access.

The advertisement contains a statement at the bottom of the front
panel, in fine print, that provides:

*This offer includes first month's membership fee and 10 free hours of usage in the
first month. Usage beyond the trial offer will result in extra fees. Some features
charged for separately. . . .

6. Consumers choosing to participate in the free trial offer do so
by connecting to the Prodigy service through a telecommunication
modem attached to their personal computers. Upon their initial
connection to the service, consumers view a series of enrollment
screens which request identification and billing information, prompt
them to select passwords for future access to the online service, and
provide basic information about the online service.

7. At times relevant to this complaint, the online enrollment
process included a "Welcome" screen, attached as Exhibit C, that
provides, in part:

Exhibit C
Welcome to the PRODIGY service. There's never been a better time to connect
with the PRODIGY service. Live on PRODIGY, right now, you can have instant
access to investment advice, sports scores, business news, travel tips, games, an
encyclopedia, and so much more!

To continue with the enrollment process, consumers next must
choose one of three icons or "buttons" arrayed vertically on the right
side of the "Welcome" screen. These buttons provide, in descending
order, the following three options: "Enroll Now," "Plan Details," and
"Guarantee." The "Enroll Now" button has a flashing border.

a. When consumers select the "Enroll Now" button from the
"Welcome" screen, the enrollment process continues without display
of either the "Plan Details" screen or the "Guarantee" screen.

b. The "Plan Details" button leads to a screen that provides:
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Exhibit D
Plan Details
Prodigy offers several Membership Plans. For details about your Plan, please refer
to the materials included with your software. Other plans are available online.
Certain features are priced separately and prices are designated online. Charges for
extra-fee features used by your household will be billed to your account when

online, Jump: fees for details about pricing.
If you have any questions, please call us at 1-800-PRODIGY (1-800-776-3449).

From this screen, consumers next must choose one of two buttons to
view another screen: "Previous Page" or "Enroll Now." The
"Previous Page" button leads back to the "Welcome" screen.
Choosing the "Enroll Now" button causes the enrollment process to
continue without display of the "Guarantee" screen.

c. From the "Welcome Screen," the "Guarantee" button leads to
a screen that provides:

Exhibit E
Satisfaction Guarantee
We want you to be completely satisfied with the service. If you're not, let us know
during your first month and we'll cancel your Membership. Otherwise, we'll
automatically continue your Membership. Other plans are available online.

From this screen, consumers next must choose one of two buttons to
view another screen: "Previous Page" or "Enroll Now." The
"Previous Page" button leads back to the "Welcome" screen.
Choosing the "Enroll Now" button causes the enrollment process to
continue without display of the "Plan Details" screen.

8. In the course of the enrollment process, Prodigy requires
consumers to choose a billing method. Consumers must provide a
credit, charge, or debit card number. Alternatively, consumers may
choose an automatic checking account debiting program called
AutoPay. Prodigy requires consumers choosing AutoPay to submit
a written authorization form before debiting their accounts. Prodigy
does not require such written authorization from consumers choosing
to pay by debit card.

PRODIGY'S VIOLATIONS OF SECTION 5(a) OF THE FTC ACT

9. Through the means described in paragraphs five through eight,
Prodigy has represented, expressly or by implication, that consumers
who participate in its free trial offer will not be charged, provided
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only that they use the trial time within one month of their initial
sign-on and do not exceed ten hours of online use.

10. In truth and in fact, consumers who participate in Prodigy's
free trial offer and do not exceed ten hours of online time during the
month following their initial sign-on, but who fail to cancel their
memberships during the trial period, incur charges. Therefore, the
representation set forth in paragraph nine was, and is, false or
misleading. ’ .

11. In the advertising and sale of its online service, Prodigy has
represented, expressly or by implication, that consumers who
participate in its free trial offer will not be charged, provided only that
they use the trial time within one month of their initial sign-on and do
not exceed ten hours of online use. Prodigy has failed to disclose
adequately to consumers that, upon completion of ten hours of online
use or one month from the date of initial sign-on, whichever is earlier,
consumers who fail to contact Prodigy and cancel their trial
memberships are automatically enrolled as members of Prodigy and
are charged a monthly membership fee plus applicable usage fees.
These fees continue to accrue until the consumers affirmatively
cancel their memberships. Such facts would be material to consumers
in their purchase or use of the Prodigy service. The failure to disclose
these facts in light of the representation made was, and is, a deceptive
practice.

PRODIGY'S VIOLATIONS OF SECTION 907 OF THE EFTA

12. As described in paragraph eight, in the course and conduct of
its business, Prodigy in many instances has debited consumers'
accounts via their debit cards without their written authorization. In
addition, in the course and conduct of its business, Prodigy in many
instances has failed to provide consumers with advance written notice
of transfers from their accounts varying in amount from previous
transfers.

13. Prodigy's aforesaid practices violate Sections 907(a) and (b)
of the Electronic Fund Transfer Act, 15 U.S.C. 1693¢(a) and (b), and
Sections 205.10(b) and (d) of Regulation E, 12 CFR 205.10(b) and
(d), as more fully set out in Section 205.10 of the Federal Reserve
Board's Official Staff Commentary to Regulation E, 12 CFR 205,
Supp.I.

14. The acts and practices of Prodigy as alleged in this complaint
constitute deceptive acts or practices in or affecting commerce, in
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violation of Section 5(a) of the Federal Trade Commission Act. Such
acts and practices additionally violate Sections 907(a) and (b) of the
Electronic Fund Transfer Act, 15 U.S.C. 1693e(a) and (b), and
Sections 205.10(b) and (d) of Regulation E, 12 CFR 205.10(b) and
(d). ‘

Commissioner Azcuenaga not participating.
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EXHIBIT A
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The best Interner access
While there are plenty of online services
out me.rg today, there's only one that gives
you the easiest access to the [nterner. And
that's Prodigy. Dunng a recent comparison
test at the spring /nzerner World show,
Prodigy was unanimously voted the best
for internet acceys.

Build your own home page
Prodigy is now the only online service that
allows you to
Create your own

bome page on the Internet's World Wide
Web. That way anyone surfing the Net can
find out more about you, what you do,
your interests, orwénwhemyvuﬂﬁn.k
you can find the best Bloody Mary.

Explore your interests
You could also choose to explore any of
your other interests, Music. Investments.
The mating rirual of the three-toed tree
sloth. Because whatever you're into,
we've got it

To get free software

and 10 free hours
CALL US AT 1-800-PRODIGY ext. 661, email
us at freemial @prodigy.com or download
the software directly from our World Wide
Web location, www.aszanet.com (check
your screen for our icon rst; you may
already have Prodigy insualled). After your
10 free hours, Prodigy is only $9.95
4 month for § hours. with no eara charge

for [ntemet access.

CALL 1-800-PRODIGY
(ext. 661)

Sprodigy

angtever voure Mo
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EXHIBITD
PRODIGY Ser..ce Enroliment
bl l how

Plan Detailz

l
Prodigy offers several Membership Plans. For [ = =0
details about your Plan, please refer fo the [ _Previovs Page
materials included with your soffware. Other

plans are available gnline.

Certain fealiyres are priced separatfely and
prices are designated online. Charges for
extra-fee features used by your household
will be billed to your account. When online,
Jump: fees for details about pricing.

MEMBER SERUICES

If you have any questions, please call us
at 1-800-PRODIGY (1-B00-776-3449).

copied from the PRODIGY(R) service 07/21/95 11:42
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EXHIBITE

PRODIGY Serwvice Enrolliment
Satisfaction Guaraniee L Enroll Mo )

We want you fo be complefely salisfied i Previous Page

with the service. If you're not, let us hnow
during your first month and we'll cancel your
Membership Otherwise, we'll aulomatically
continye your Membership

Other plans are avarlable online

MEMBER SERUICES
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft complaint which the Bureau of Consumer Protection
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge the respondent
with violation of the Federal Trade Commission Act and the
Electronic Fund Transfer Act and its implementing Regulation E; and

The respondent, its attorneys, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondent of all the jurisdictional facts set forth
in the aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by the respondent that the law has been violated as alleged
in such complaint, or that the facts as alleged in such complaint, other
than jurisdictional facts, are true and waivers and other provisions as
required by the Commission's Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the said Acts and Regulation, and that a complaint
should issue stating its charges in that respect, and having thereupon
accepted the executed consent agreement and placed such agreement
on the public record for a period of sixty (60) days, now in further
conformity with the procedure prescribed in Section 2.34 of its Rules,
the Commission hereby issues its complaint, makes the following
jurisdictional findings and enters the following order:

1. Respondent Prodigy Services Corporation is an Ohio
corporation with its principal place of business or office at 445
Hamilton Avenue, White Plains, New York.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.

ORDER

DEFINITIONS

For purposes of this order, the following terms shall have the
meanings set forth below, unless specifically stated otherwise:
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1. "Account” means a demand deposit (checking), savings, or
other consumer asset account (other than an occasional or incidental
credit balance in a credit plan) held either directly or indirectly by a
financial institution, as defined below, and established primarily for
personal, family, or household purposes.

2. "Financial institution” means a State or National bank, a State
or Federal savings and loan association, a mutual savings bank, a
State or Federal credit union, or any other person who, directly or
indirectly, holds an account belonging to a consumer.

3. "Consumer" means a natural person or other entity that may be
billed for online services; provided that, for purposes of paragraphs
IV and VI of this order, "consumer" shall only mean a natural person.

4. "Electronic Fund Transfer," as defined by the Electronic Fund
Transfer Act, 15 U.S.C. 1693a(6), means any transfer of funds, other
than a transaction originated by check, draft, or similar paper
instrument, which is initiated through an electronic terminal,
telephone, or computer or magnetic tape so as to order, instruct, or
authorize a financial institution to debit or credit an account, except
that it does not mean a transaction made using a debit card or debit
card account which a consumer has identified as a credit card or
credit card account.

5. "Online Service" shall mean a respondent-controlled access,
information, communication, or transaction service which is made
available to consumers as a paid service via connection by computers,
modems, or other means, to a proprietary or non-proprietary network
of telecommunication or computer facilities.

6. Unless otherwise specified, "respondent” shall mean Prodigy
Services Corporation, its successors and assigns, and its officers,
agents, servants, divisions, and employees.

7. "Respondent-controlled"” shall mean respondent makes the
management decisions affecting compliance with the provisions of
this order.

8. "In or affecting commerce" shall mean as defined in Section 4
of the Federal Trade Commission Act, 15 U.S.C. 44.

L

It is ordered, That respondent, directly or through any
respondent-controlled corporation, subsidiary or other device, in
connection with the advertising, promotion, offering for sale, sale, or
distribution of any Online Service in or affecting commerce, shall not
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misrepresent, expressly or by implication, the terms or conditions of
any trial offer of any Online Service.

II.

It is further ordered, That respondent, directly or through any
respondent-controlled corporation, subsidiary, or other device, in
connection with the advertising, promotion, offering for sale, sale, or
distribution of any Online Service in or affecting commerce, shall not
represent, expressly or by implication, that the Online Service is
offered "free," "without risk," "without charge," "without further
obligation," or words of similar import denoting or implying the
absence of any obligation on the part of the recipient of such offer to
pay for the Online Service unless respondent discloses clearly and
prominently any obligation of the recipient to cancel or take other
affirmative action to avoid charges for use of the Online Service.

Provided, that for purposes of this paragraph II, "clearly and
prominently” shall mean with respect to any representation, described
in the foregoing paragraph and made in respondent's detailed
instructional materials (e.g., starter kits, guidebooks) distributed to
consumers, a disclosure in a type size and in a location that are
sufficiently noticeable so that an ordinary consumer could notice,
read, and comprehend it.

Provided, further, that for purposes of this paragraph II, "clearly
and prominently" shall mean, as to any representation described
above in this paragraph, apart from any representation covered by the
preceding proviso, and made in the context of any advertisement or
promotion of the Online Service through any media, including radio,
television or other broadcast media, direct mail, interactive network
(except as provided in paragraph IV below), or print media (including
promotion packages attached thereto), a statement directing
consumers to a location where the disclosure required herein will be
available (e.g., "For conditions and membership details," followed
by: "load up trial software" or "see registration process" or words of
similar effect.) In the case of an audio statement, the statement shall
be delivered in a volume and cadence sufficient for an ordinary
consumer to notice, hear, and comprehend it. In the case of a video
statement, the statement shall be of a size and shade and shall appear
for a duration sufficient for an ordinary consumer to notice, read, and
comprehend it. In the case of print media, the statement shall be in a
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type size and in a location sufficient for an ordinary consumer to
notice, read, and comprehend it.

Nothing contrary to, inconsistent with, or in mitigation of the
disclosure shall be permitted.

II1.

1t is further ordered, That respondent, directly or through any
respondent-controlled corporation, subsidiary, or other device, in
connection with the advertising, promotion, offering for sale, sale,
distribution of, or billing for any Online Service in or affecting
commerce, shall disclose, clearly and prominently, during the final
registration process, and prior to the consumer incurring any financial
obligation or financial liability to respondent, the terms of all
mandatory financial obligations to respondent which will be incurred
by the consumer as a result of using such Online Service, including
but not limited to the following:

A. The financial terms and conditions of any plan or practice
(e.g., trial offer) by which consumers enroll in or renew enrollment
in such Online Service and by which, accordingly, respondent
charges the consumer; provided, that if such plan or practice exists,
respondent must also disclose clearly and prominently any obligation
of the recipient to cancel or take other affirmative action to avoid
charges for use of the Online Service and provide at least one
reasonable means by which the consumer may effectively cancel his
or her enrollment by a date certain and thereby avoid further charges;
and

B. Any mandatory membership, enrollment, or usage fees (e.g.,
monthly or hourly usage charges).

Provided, however, that for purposes of this paragraph III, a
disclosure is "clearly and prominently" made if it is of a size and
shade, and appears for a duration sufficient for an ordinary consumer
to notice, read, and comprehend it. In addition to the foregoing, such
disclosure shall not be avoidable by consumers. Provided, further,
that such disclosure shall not be deemed avoidable for purposes of
this order based solely on an ordinary consumer's failure to read it.

Nothing contrary to, inconsistent with, or in mitigation of the
disclosure shall be permitted.
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Iv.

It is further ordered, That respondent, directly or through any
respondent-controlled corporation, subsidiary, or other device, in
connection with any Electronic Fund Transfer from any consumer
account, shall not:

A. Fail to obtain consumer authorization before initiating any
Electronic Fund Transfer from any consumer account as required by
Section 907(a) of the Electronic Fund Transfer Act, 15 U.S.C.
1693e(a), and Section 205.10(b) of Regulation E, 12 CFR 205.10(b),
as more fully set out in Section 205.10 of the Federal Reserve Board's
Official Staff Commentary to Regulation E, 12 CFR 205, Supp. L

B. Fail to provide any consumer with advance notice of Electronic
Fund Transfers from the consumer's account varying in amount from
previous transfers as required by Section 907(b) of the Electronic
Fund Transfer Act, 15 U.S.C. 1693e(b), and Section 205.10(d) of
Regulation E, 12 CFR 205.10(d), as more fully set out in Section
205.10 of the Federal Reserve Board's Official Staff Commentary to
Regulation E, 12 CFR 205, Supp. 1.

V.

It is further ordered, That respondent, directly or through any
respondent-controlled corporation, subsidiary, or other device, shall,
for five (5) years after the last date of dissemination of any
representation covered by paragraphs I - III of this order, maintain
and upon request make available to the Federal Trade Commission
for inspection and copying business records demonstrating
compliance with the terms and provisions of this order, except as
provided for in paragraph VI of this order, including, but not limited
to:

A. All advertisements, promotional materials, and instructional
materials distributed or accessible to consumers containing the
representation;

B. For five (5) years after the date of receipt or generation, all
written complaints from consumers, governmental or consumer
protection organizations and responses thereto; provided, however,
- that in lieu of maintaining all electronic mail or similar
communications, respondent may comply with this provision by
maintaining a representative sample of such communications.
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It is further ordered, That respondent, directly or through any
respondent-controlled corporation, subsidiary, or other device, shall,
for two (2) years after the date of issuance of this order, maintain and
upon request make available to the Federal Trade Commission for
inspection and copying all business records which demonstrate
respondent's compliance with paragraph IV of this order; provided,
however, that in lieu of maintaining all electronic mail or similar
communications, respondent may comply with this provision by
maintaining a representative sample of such communications.

VIL

It is further ordered, That respondent, and its successors and
assigns, shall deliver a copy of this order to all current and future
principals, officers, directors, senior managers (e.g., vice-presidents
or above), and agents (including, without limitation, advertising
agencies) having responsibilities with respect to the subject matter of
this order, and shall secure from each such person a signed and dated
statement acknowledging receipt of the order. Respondent, and its
successors and assigns, shall prepare a summary of this order, and
shall distribute a copy of that summary to all current and future
managers with responsibilities or duties affecting compliance with the
terms of this order.

VIIIL.

It is further ordered, That respondent, directly or through any
respondent-controlled corporation, subsidiary, or other device, shall
notify the Commission at least thirty (30) days prior to any change in
the corporation that may affect compliance obligations arising under
this order, including but not limited to dissolution, assignment, sale,
merger, or other action that would result in the emergence of a
successor corporation; the creation or dissolution of a parent or
respondent-controlled subsidiary or respondent-controlled affiliate
that engages in any acts or practices subject to this order; the
proposed filing of a bankruptcy petition; or a change in the corporate
name or address. Provided, however, that, with respect to any
proposed change in the corporation about which respondent learns
less than thirty (30) days prior to the date such action is to take place,
respondent shall notify the Commission as soon as is practicable after
obtaining such knowledge. All notices required by this Part shall be
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sent by certified mail to the Associate Director, Division of
Enforcement, Bureau of Consumer Protection, Federal Trade
Commission, Washington, D.C.

IX.

It is further ordered, That respondent, directly or through any
respondent-controlled corporation, subsidiary, or other device, shall,
within sixty (60) days after the date of service of this order, and at
such other times as the Federal Trade Commission may require, file
with the Commission a report, in writing, setting forth in detail the
manner and form in which it has complied with this order.

X.

This order will terminate on March 16, 2018, or twenty (20) years
from the most recent date that the United States or the Federal Trade
Commission files a complaint (with or without an accompanying
consent decree) in federal court alleging any violation of the order,
whichever comes later; provided, however, that the filing of such a
complaint will not affect the duration of:

A. Any Part in this order that terminates in less than twenty (20)
years;

B. This order's application to any respondent that is not named
as a defendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this Part.

Provided, further, that if such complaint is dismissed or a federal
court rules that the respondent did not violate any provision of the
order, and the dismissal or ruling is either not appealed or upheld on
appeal, then the order will terminate according to this Part as though
the complaint had never been filed, except that the order will not
terminate between the date such complaint is filed and the later of the
deadline for appealing such dismissal or ruling and the date such
dismissal or ruling is upheld on appeal.

Commissioner Azcuenaga not participating.
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IN THE MATTER OF
COMPUSERVE, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 907 OF THE ELECTRONIC FUND TRANSFER ACT, REGULATION
E AND SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3789. Complaint, March 16, 1998--Decision, March 16, 1998

This consent order prohibits, among other things, the Ohio-based Internet service
provider from: misrepresenting the terms or conditions of any online service
trial offer; or representing that online service is free or otherwise representing
that consumers need not pay for the online service, unless any obligation to
cancel or to take other action to avoid charges is disclosed clearly and
prominently in the instructional materials, and all other advertisements include
a statement directing consumers to where this disclosure is available.

Appearances

For the Commission: Lucy Morris, David Medine, Nina Chang
and Steven Silverman.

For the respondent: Brian Dengler, in-house counsel, Columbus,
OH.

COMPLAINT

The Federal Trade Commission, having reason to believe that
CompuServe, Inc. ("CompuServe" or "respondent") has violated the
provisions of the Federal Trade Commission Act ("FTC Act"), 15
U.S.C. 41-58, as amended, as well as the Electronic Fund Transfer
Act ("EFTA"), 15 U.S.C. 1693-1693r, as amended, and its
implementing Regulation E, 12 CFR 205, and it appearing to the
Commission that this proceeding is in the public interest, alleges:

1. CompuServe is an Ohio corporation with its principal office or
place of business at 5000 Arlington Centre Boulevard, Columbus,
Ohio.

2. CompuServe has developed, advertised, offered for sale, sold,
and distributed to the public its online service for personal computer
users. Through its online service, CompuServe provides consumers
with a range of options including electronic mail, interactive
magazines and newspapers, transactional services, and access to the
Internet.
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3. CompuServe has been and is now engaged in the regular
practice of making "electronic fund transfer[s]" from "consumer"
"account[s]" as those terms are defined in the EFTA and its
implementing Regulation E.

4. The acts and practices of CompuServe alleged in this complaint
have been in or affecting commerce as "commerce" is defined in
Section 4 of the FTC Act.

COMPUSERVE'S COURSE OF BUSINESS

5. CompuServe has disseminated or has caused to be
disseminated advertisements for its online service through various
media including, but not limited to, print, television, the Internet,
direct mail, promotional materials, and instructional materials. These
advertisements include, but are not limited to, the attached Exhibits
A and B, which contain the following statements:

Exhibit A
Take a joy ride on the information superhighway! . .. Courtesy of your friends at
CompuServe®. C'mon, your first 10 hours are FREE!

* % ok

Hop on the information highway with CompuServe for 10 free hours of fun, news,

games, live chat, entertainment, and lots more!
* *® %* .

Get more out of life, work, and play -- and get 10 hours plus your first month’s
membership FREE!

%* * *

Dear friend . . . .

[Y]ou can take a 10-hour free ride on that highway right now with CompuServe®.
All you need is your computer, a modem, and the two free CompuServe disks
included with this letter.

* %* *

You really have nothing to lose. You've got everything you need right now. Your
first month's membership is free. And during your first month, you and your family
will have 10 free hours to explore CompuServe and the world of the Internet. If
you decide that CompuServe isn't for you, you can cancel at any time with no
obligation whatsoever,

The advertisement contains an insert card attached to which are two
computer disks that permit access to CompuServe's online service.
On the reverse side of this card, a bold-face statement provides:

Go now. Go fast. Go free.
To start enjoying your 10 free hours on CompuServe, use the two disks on the back

of thiscard . . ..
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A fine-print statement at the bottom of the card provides:

Please have your credit card ready. If you use more than ten hours during your first
month's free membership, you will be billed $2.95 per hour by CompuServe.
Thereafter you will be billed $9.95 per month for membership, plus $2.95 for each
hour after 5 hours.

Exhibit B
GET CONNECTED TODAY FOR FREE! COMPUSERVE CONNECTS YOU TO
A WORLD OF EDUCATION, FUN, BUSINESS COMMUNICATION AND
MORE.

* % *

CONNECT TO COMPUSERVE TODAY AND TRY VIRTUALLY
EVERYTHING WE OFFER - ON US.

* %k *

EXPLORE COMPUSERVE FOR ONE MONTH FREE!

For a monthly membership fee of $9.95 US*,you and your family have access to
a phenomenal world of education, entertainment and communication. And it's easy
to begin. All you need is your home computer, your regular phone line and a
modem. Plus, to help you get started, we'll give you one FREE month of
membership (a $9.95 US* value) plus 10 FREE* hours your first month to explore
virtually everything we offer.

‘The advertisement contains a statement at the bottom of the final
panel, in fine print, that provides:

*All pricing quoted in US dollars.

Some premium services carry additional charges. Communication surcharges may
apply in some areas. Some mail services are not included within your 5 free hours.
CompuServe is for use subject to the terms, operating rules and conditions found
online.

6. Consumers choosing to participate in the free trial offer
typically do so by connecting to the CompuServe service through a
telecommunication modem attached to their personal computers.
Upon their initial connection to the service, consumers view a series
of registration screens including, but not limited to, the attached
Exhibit C. The registration screens obtain identification and billing
information from consumers, verify the consumers' user identification
numbers and passwords, and provide basic information about the
online service, including the following details about the terms of the
free trial offer:
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Exhibit C
10 FREE HOURS TO START.
To help you get started on CompuServe, we're giving you one free month of
membership (a $9.95 value) and 10 free hours during your first month to explore
the services you choose. Surf the Internet..Send e-mail..Set up travel reservations.
It's all completely up to you.
But what if you don't use all 10 hours your first month? Or what if you use more?
No problem. Use as many or as little of your 10 hours as you want -- just be sure
you use them within your first month (30 days) online. After that, they expire. If
you do go over 10 hours, additional time is only $2.95 US per hour.

The registration screen continues with basic membership terms
including the monthly charges incurred by CompuServe members:

5 FREE HOURS A MONTH.

Then, if you choose to continue your membership (and we're certain you will!)
you'll get 5 FREE hours each month. And -- starting at the beginning of your
second month -- you'll pay a monthly membership fee of $9.95 US. Remember that
your hours can't be carried over to the next month. Additional online hours are only
$2.95 each. '

COMPUSERVE'S VIOLATIONS OF SECTION 5(a) OF THE FTC ACT

7. Through the means described in paragraphs five and six,
CompuServe has represented, expressly or by implication, that
consumers who participate in its free trial offer will not be charged,
provided only that they use the trial time within one month from their
initial sign-on and do not exceed ten hours of online use.

8. In truth and in fact, consumers who participate -in
CompuServe's free trial offer and use less than ten hours of online
time during the month following their initial sign-on, but who fail to

‘cancel their memberships during the trial period, incur charges.
Therefore, the representation set forth in paragraph seven was, and is,
false or misleading.

9. In the advertising and sale of its online service, CompuServe
has represented, expressly or by implication, that consumers who
participate in its free trial offer will not be charged, provided only that
they use the trial time within one month from their initial sign-on and
do not exceed ten hours of online use. CompuServe has failed to
disclose adequately to consumers that, upon completion of ten hours
of online use or one month from the date of initial sign-on, whichever
is earlier, consumers who fail to contact CompuServe and cancel their
memberships are treated as members of CompuServe and are charged
a monthly membership fee plus applicable hourly fees. These fees
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continue to accrue until the consumers affirmatively cancel their
memberships. Such facts would be material to consumers in their
purchase or use of the CompuServe service. The failure to disclose
these facts in light of the representation made was, and is, a deceptive
practice.

COMPUSERVE'S VIOLATIONS OF SECTION 907 OF THE EFTA

10. In the course of the online registration process, consumers
must select one of several payment options listed on a registration
screen titled "Signup - Billing/Country." These options include credit
and charge cards and a payment method referred to as "Direct Debit."
CompuServe automatically debits the checking accounts of
consumers choosing the Direct Debit option, but requires such
consumers to sign and submit a written authorization form before
debiting their accounts. Additionally, although CompuServe does not
identify debit cards as a payment option, its payment system will
process debit cards presented by consumers in place of credit cards.
CompuServe does not, however, obtain written authorization under
such a circumstance.

11. In the course and conduct of its business, CompuServe has
debited consumers' accounts via their debit cards without their written
authorization. In addition, in the course and conduct of its business,
CompuServe in many instances has failed to provide consumers with
advance written notice of transfers from their accounts varying in
amount from previous transfers.

12. CompuServe's aforesaid practices violate Sections 907(a) and
(b) of the Electronic Fund Transfer Act, 15 U.S.C. 1693e(a) and (b),
and Sections 205.10(b) and (d) of Regulation E, 12 CFR 205.10(b)
and (d), as more fully set out in Section 205.10 of the Federal Reserve
Board's Official Staff Commentary to Regulation E, 12 CFR 205,
Supp. L.

13. The acts and practices of CompuServe as alleged in this
complaint constitute deceptive acts or practices in or affecting
commerce, in violation of Section 5(a) of the Federal Trade
Commission Act. Such acts and practices additionally violate
Sections 907(a) and (b) of the Electronic Fund Transfer Act,
15 U.S.C. 1693¢e(a) and (b), and Sections 205.10(b) and (d) of
Regulation E, 12 CFR 205.10(b) and (d).

Commissioner Azcuenaga not participating.
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Buddy, it’s just
a mouse click away!
- Sure do, Sis,

3]

Couxtesy of your friends at

@

("mon, your firs 10 hours arz FREH

- They've got it alll

125 F.T.C.
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&
Hop on the information highway with CompuServe

for 10 free hours of fun, news, games, live chat,
enfertainment, and lofs more!

Dear friend:

The informazion ~arway's 5lling up with xCiting rew ways ©o w2k to erae, play aames,
chep, get informaticr, ana nave unl '

And yeu can Tsxe 3 1C-~cur “ree ride on that highway right ncw with CompuServed. All you

need is your corrguten 3 meaem, and the pwe free CompuGerve dicks included wich chis letzer

vcul be on the emootrest, easiest. and meet breath-taking
ComguServe g the worid's pramier sniing ezrmdce.

With CempuSere wou can —
ara cruige the 'Werid Wide Wep with the click of a sutzeni

When vou ac with
ride imaginasie. That'z cezaves

Z
L]

AT X

* 5UrT the intemes
crze, and weather.

® get inetanc rwe, 22CrTs EC
¢ review rew movize mefzre veu take your family.
* excharge z-ma. witn over 2.8 miilion CompuServe members ard millions more

on the intermert.

* join special interzst groups for live online chat.
=

—
* save mcney cn airfare and travel plans. €
* manage your money more sitectively. P /

Get more out of life, work, and play —
and get 10 hours pius your first month’s membership FREE!
We've invited miiiicne = icin aur member famity. Cver 3.6 miilion zeople from around the .

worid have alreaay signed ur. Trcusards mcre are joining every day.
igiirg .. cur ~emrerenio invitation right ncw. Join ue today, and you'll enioy

And yeu'rs
‘C free AQLez =

fres month.

222 cme — Z free Tonue nours flus £ mere helrs durirg vour first
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Yeur (O 'e mempersnip, cur men
Cuide, ara Directory of Serices add up To & 2622

Aot compietely eatisfies o

abegiuzens ng etr=ae 57 sacren if you'rs ¢
e. Mo questiong aekeal

CArCa Nour fubes=orion 5T 3

No online service offers you more, for so [ittle!

ComzuSene ¢ trz ore Crire zervice That you'l never outarsw. We eay that because no

cuT I g lrelrni

other z2rsice — <27 Tezlng., 23 ACL, net Microects Network — Zan put g0 much at your
nnae. N
Your Compudenie ~emrerecic aives instans accees 1o cver 2,000 services. No matter

wnat your intersets, rormize, socupation, or dreame — CompuSerse can e There ... with

infermazion ... keir Srom 2ce2izugEts ... and advics and ideas for memuers in .—"’ countries.

Somefhing for every member of your family!

CempuSerce ~32 sometning “or sveryone, Whether it's To your home or yeur cffice,

ComrruServe G
o fnancisi 22-72¢ — nestrg funds fer coileas tuition cr reziremenz? Dc = yourself by
4 acceesirg tr2 zame ~icrmation that Wall Street brokers us2 every dav. Cneck out
| Corperate c2isrmance. Track your mutual funde. Taik to marxet anaiystz iive. Even'buy'

Sriing seokerel

¢ grierainmans — 222 ~ow Roger Evert rates the mevies (ard creck their ratings and
why they act snemm: sefcre taking the family. Cet the iatest =cilywced geesip. Check up
on your faverize T zcage when you can't see them. See what's not and what's not in the
current issues cf fecple Magazine and Rolling Stone. Talk wc stare. Join a fan club.
Preview music efcre you aet chat CD.

* news — Ferget the morning paper, TV news, and all those surscripticns. You get
The worid's 2vents as they happen with AP Oriine and CNN Cniline, dozens of news-

2, Newe and Vcrid Report, nationaily acclaimed cclumnists,

papers, magacires ke J.
and mere.

» weather — G2t tre compiete weather gicoure for where yeu are now or wiere you're
glarning << 2 ‘or cuzirees, vacaticn, or weskerd trips. View contiruaily usdated sateflite

Accu-Weatrs— mare. Gc oniine with the Weatner Channei zrum?,

[ oo

o refgrence — 21, a2tz :an Jet The facts frem Crclier's Acagemic -,

ZeoVCicTes b, Srezesan m2otage DicTiorary. Zrersens (oiege Giide, sra over 1,0CO

AaTarases Sra crofzsl-3ts il fing 3 43T carge of Susiress, cademic,
FoiErT i, e T2nrlG TeANES For making rizrmed aecizIre arut 2mzraing
JTTCrTLMTgE, Srarary Tarkts, ana soreumer treras.

o mens e — ;;3‘.'.—' arman wil Sma G wrCz a2 Irire 22m02 22T 2NCiU gwveny 20

S co 3= mAzegtE e e
SATLTEMUE A0S o2

1ease megiTe
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aTeet 22Crez ara

s know T ail, ComouServe’s got the s

ne comgiete piay-ofi picture. ana in-ser

L 1T5 ail iust geconds away.

<ing lots. Shep Tne Ziectronic Mail® and

Iy
10
3
a

“
u
©

xN
[}
B
m

shogrirg — Aveid The 2ot
izr ;oo k2 Laraz E.-:a 5 ccks Brothere.

vigit cver "EC gopuia ers. JCPenney, ana Sersice

Mercranaizz. Comrare 2 he 7est vargain (and make the rignt cncice with

Conzumer Reperzs:.

LIr. < aiadds up o an incredible vaive for you and your

Mo eniire e2rice cfizrz
fariy. Ang it'z ail youre ~cw <27 *J ~surs “ree during your first month.

Unleash the potential of your home computer!
i5 the newees versicn of v.racwe nant “or you? Sheuld you buy it now or wait?
Yeu'll find the arewers cn Co~cz.Zzre. sice3 with freg cechnical advice, shareware
software aemce, bug fxes, 4ra 3cC22s TS axcerts. Plus lote more.

A few mouee ciicks 6 i < Takes 1o g2t one-eICp accees to today's leading
cre calling Theee alwaye busy computer heip hrc=

hardware and sciware comeoares, Mo
Jugt guick ares ere from mao-mcgi ~eorecsmzativeg aT .BM, Appie, Compaa, Aldus, -

<2227, ana many, many more — over LCOO in aill

Winga

Hewlett-Packara. Neveil, \Wera

You can aigs share tics 3-a tecnriaues with grog in desktop publiching, araphice,

muitimedia, netwerking, ana razarazz Forum eites, Download and preview new scfoware demos,
aet fres shareware, cheasers “2r topav's ~o7 somruter aames iike DOOM, Marathen, and Dark

Forces. Accees emplates “cr caae ‘aveuts. spreadehests, ana newsletters. We've aot scme

20.000 files in aill Availaple zc you any time —— day or night.

Nlake new friends and expand your horizons.

Thousands of people from arcund the world are chatting live on CompuServe right nowl
And they're discugging aimess 2 .. crafts, fashicn, and home decorating
. the latest computer games ... the best care. Tney're
Trading recizes, Tips on garacring ard cratiz. and ‘aghion trends. Discussing emerging
marksTs and investment stratesies. Searcring for their family rcots arcund the werid.
if it's part &F your werd, ol fira 1o and scmesne To share it with cn CompuZervei
. And the number continues to arcw as

very imaanable tovic .
Ineg nCTIEST teams in sports

¢ ‘4l inzgreat Sorum Git

Teday we have over ¢
mere gesrie like Lou jein cur “3miy.
Get onthe Internet wnﬁ the click of a button!

T S ACwW ACmE TS "'IHICT'—- _'

N2t f L .ﬂl"-:‘C.""C&.d a2 J2oome

veryady JImrLl2r ugers
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e-maii, dewnicad Fies. ans sccees an ncredivie array G researcn materiaiz. An

ail at no ccst with your °C freg roursi

Cefting s¥aried ic easy — and help's just a free phone call away.

friendly advice.

Yoy rezily have ngthira 49 Joz2. Youve 20T everything you nesd riakd rew. Your first morch's
membership is free. Ana sumra ,cur Srez month, you and your famiiy will have 10 # 2 Acurs £
explore CompuSenie ana 2 wera cf <re Internet. If vou decide thas CompuZerve ient for you,
YOu can ¢ance! at any time witn =2 oriiaaticn whatscever.

Why wait ancther miruze? 2.2 your “-z2 sign-up diske in your computer and hit the “info

Highway™ coday!

Sincereiy,
] ,
Fauletze White

Vice President

Marketing Communicaticre

F.S. This epecial ofier of 1C FREE noure and first month’s membership to CompuServe is
available exclusiveiy to new members and comes with no obligation zc buy anythina. If yeu

are already a member, why not pass cthis special cffer along to a friend?
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AL 20 SO ML b 32 1g SR E - Y0y "3 2

Go now, Go fast: Go free!

Ja staxt enjoying youn 10 free frouns an CompuServe, use the twe diolts on the baclt
of this cand and fsllow these 2...:&«@8?985:8..

@ Mlace WinCIM disk 1 in your computer's A: or B: disk drive.

Q From Windows Program Manager, select

MNete: for Windems 15, releet

Run from the File menu, and enter "A:SETUP” (or B:SETUT).

Sun fram the SLact It ton mems and enter SASEIUI (o ISRV,

@ Follow the on-screen prompts, paying speclal attention to the those related to “Winsock™
(this is what your computer recognizes as your Internet connectlon).

@ stall disk 2 when prompted.

@ To complere installation, follow the remaining
on-screen instructions.

199" anyunare st
)
na«o:«. US 12345-6789

When signing up, you will fe ashred ta entex
the [ollowing information:

Fhat's all thexe is to il. Alver yn
you can click the CompuSorne o en tao grt ¢
AGREEMENT NUMBER: XXXX99 ronnection
SERIAL NUMBER: 999999

A hirect Inte

Cuestions alloet gelting otarted?
Calt 1-800-336 GIV23.

X

£
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_;_ you twesd oy yaur
Ve g CompuiServe!

(3F Conpasoryy
. CompuServe \llsﬁ?- Nenagere

i Informatisn Menager® Disk 2., ~M~u
for Windows™
Oisk tof2

v._a Instalt: P

Choose Rim from the Fite E.I. ﬁr
metu of Windows Program

Manager {or choose Run 95"&-&%2@
froin tee Windovss 95 Stan
nen); type A:SETUP (or

B.SETUP) and click OK.

Compuseryy

Wincime 20

Swig

WinCIm* Ver 2.0

~

CS WA

1 OACE Aars ona the roprity o Lk seaprctive bkt s
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w *y ,d £ £ ‘nstailing yeur CompuSarie scttware. Dunr
h ] 15Laling yeur Lomousane 2ot 2. ]
eve gOT a wor 'OT iun cheinstailaten grocess, yeu'l be walkea
fOY e'./e-' yone. . Throuan a serigs of acreene and asked o
I . - enter your name, sadrese, grene numper, and
No cniire service =ag ~ore oo s uou — T B ! P
: : . ¢ Sther information. Yeu can sress the “Fi” ey
ara very memper 5f uoLr 3y — tran ; o y
~ s y : on your xeyooard at any time or informaticn
LempuServe’, No matier wras ;cur aaz o -
L i N and nints apbcut zach screer.
ACW 71g your rarmiy i¢ — ou" fra s ez :
bie Jariety of things <c ac ara z22 wee- sCu 2. 31gn up z: secome a ~emper of
9 criire with ua. Zempuderve. After instailing she softwars,
yeu can click cn she “Sign Me Up™ butten .
wnen asked or ciick on the “Membpership Sign
Up” icen on your computer's desitop. You can
aiways crese the "7 cey for neipful hints cn
the sign-up process. At this point, you'll need
the Agreement Number and Serial Number
You'l aiso find scme usetul pnone numpers listed en th‘. disk carrier card. Enter :h.s
for gezzing nelp, as weil as ‘aces. srvia, 3na . apprepriate information when promptea.
bits of info you may #na ugefui as you segin

=Y -V

excicring Cyrerspace with CompuSere. 3¢

Ve make getiira s1aea zasy. frazrze

ra 3rcuta’e

yeL'ee cnii
238y 1SC. And in
fira scme uee
frec CompuServe softwars, _sing tne szrvice.
and “surfing” the intermes.

If you have any questions at all or nesd
additional help, feel free to call 1-800-226-

keec :T hanay wren yeu're ~saay T ~cp Sriins: i €623,
Fi 7 ; 3. 60 anllne. You'rz row ready to connect p
Fiuat tﬁulg"’ ﬁ 2 20 CompuServe. Just double-click the ’

ZemguServe informaticn Manager icon to
gegin. Then ciick the “Conrec:” button. The
<hat casy.

1. Install your software. --_- ==
discz are aviacnea ©o 3 “tisc zar
wnat acludes casy-to-friicw stezs for

software aces the rest.
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Staut exploving!

Fea a3 Ecres of

AS 4 new memeer, .C
usetui menus ana sncricuiz “or aett.rig arcura
CempuServe, excicring tre -rterres, ana finding
help when you need <.

Our Brewse menu can axe cu o some
of our mest ccrular egcts at <re suzx of the
mouge. And for a auick .tec s ComzuServe,
nothing beats the Weicsme zater. which you
car. access vy clickirg or. cre Co (Traffic Light)
iccn and typina in “Neicome™ for irstant access
©0 uger tips, the Help Forum, and mcre.

465

Suifing the Jntewnet
Internes Trafic i scyrocketing. You can
find cus why by goira criine with CompuServe.
We make 't incredibly sasy fer you 1o “sur™ sne
Intemest Sy giving cre->utton access with our
built-in Werid Wide Ne> sreweer.” With just a
litze practice, you can be trading pics
and info with feike frem down under,
across the Atlantic, or down the slock.
So open up your eyes {and ears) w0 the
world waiting on CompuZerve. Take advantage
of your 10 free hours ard first morth's free
membersnio. And stars expioring the new
frontier of the Internet.
Cur SLat-t AT STw s Jeed JTIrE IOUTS
. ne rzermy =Xt 3ty S23ren, 20 Sorwary

OF TACK. IrIE TR Mg TOYC MU The rardy
meny sar nTiime

Ve T Art e $ 1 T T
Lo sy v v ampare T A Aoy
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ey,

The cImouter r T
&

Dacs as ©or .

_neraing \gt o7 spes s T2z ara 1 fwn ori-
-ccavuiary

s of She

<c Jyger

vate iinge. Maxirg

I8¢ A2 29 S0 27
micreatin Maragés s

TETT2a:-088L3 <
fren e-crierea 3

((Frequentty called numbers )

\eea hes retading your sciramrel
Call 1-800-336-6823

2% or metailaTon aisce?

4 4 22Araara.
‘es over o Nesa g gifferen

Call 1-800-368-3343

S O

s
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Why CunpuSewe?

ere = croces rom. U oA

2% Jra eI

o~

SOU ZSUM 20 mER 3 Trovet zaae
- orereer 813T.9 9 rasealr ‘acii Ty St

aGe At .
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reiaes Prozagy ara 250U
Py 1

~gre serrces — were sran 3200 n ait
» proTesmcra Jatacases — over \ICC!

ez broweer == ComouSerae’s SGuSNe NET Srowser 2o

EITCN
surrors for 2B.B aresa mcocms | oIt sereces O
) fer aster, wore ecsrerted file acwmcaaing 3ra

smy v

w0
mage rzImoIL
sucvers for virdows S5, Nnacws 2.\, Macr.
ana CS/2

“cil-ree LeeTrone sutTers. ;
e morzriy ZomouSere Magazse for memsers. .
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That's one of the first questions people
ask when they hear about our new member
offer. But frankly we can't think of a better
way ¢ introducing you to everything
CompuZerve has to offer.

With s0 many services and so many
things to do, you could spend hundreds of
hours online with CompuServe and still have
plenty left to explore. And while we can't
offer you unlimited.free access, your 10 free
houre and first month's free membership
will give you a good idea if CompuServe is
right for you. .

If CompuServe isn't what you're looking
for, no problem. You can cancel at any time —
no auestions asked. | guarantee it.

L s

Tom Cuilivan
Cireczar. Customer Promations
Compuserve

p-14
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Oh boy,
now L ean play gamen
BREL and get free dowont

1ean v down bargoiy
), vaeation tpol, even resarve
our plrline tickelst

ol Street watch il
. How | ean be wy own broker,

Jean't walt I join the
Scence 6 Math Forwnd Then 1 downlosd those
N “chuates” snd bat boddy ot Rebd Aravit

RN t\\ \\\\\ |
/. \
= 1) |V

= _ ;%/ 10 hours of FREE fun for
~ the whole family.

Com

Free disks and details inside.
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COMPUSERVE

CONNECTS YOU

TO A WORLD

OF EDUCATION,

FUN, BUSINESS

COMMUNICATION

AND MORE. .y
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* HPORE COMPLSENE O O

MONTH FAEE

For o monthly Mmembership fee of

$9.95 USY, you and your family have
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft complaint which the Bureau of Consumer Protection
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge the respondent
with violation of the Federal Trade Commission Act and the
Electronic Fund Transfer Act and its implementing Regulation E; and

The respondent, its attorneys, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondent of all the jurisdictional facts set forth
in the aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by the respondent that the law has been violated as alleged
in such complaint, or that the facts as alleged in such complaint, other
than jurisdictional facts, are true and waivers and other provisions as
required by the Commission's Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the said Acts and Regulation, and that a complaint
should issue stating its charges in that respect, and having thereupon
accepted the executed consent agreement and placed such agreement
on the public record for a period of sixty (60) days, now in further
conformity with the procedure prescribed in Section 2.34 of its Rules,
the Commission hereby issues its complaint, makes the following
jurisdictional findings and enters the following order:

1. Respondent CompuServe, Inc. is an Ohio corporation with its
principal place of business or office at 5000 Arlington Centre
Boulevard, Columbus, Ohio.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.
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ORDER
DEFINITIONS

For purposes of this order, the following terms shall have the
meanings set forth below, unless specifically stated otherwise:

1. "Account" means a demand deposit (checking), savings, or
other consumer asset account (other than an occasional or incidental
credit balance in a credit plan) held either directly or indirectly by a
financial institution, as defined below, and established primarily for
personal, family, or household purposes.

2. "Financial institution” means a State or National bank, a State
or Federal savings and loan association, a mutual savings bank, a
State or Federal credit union, or any other person who, directly or
indirectly, holds an account belonging to a consumer.

3. "Consumer" means a natural person or other entity that may be
billed for online services; provided that, for purposes of paragraphs
IV and VI of this order, "consumer” shall only mean a natural person.

4. "Electronic Fund Transfer," as defined by the Electronic Fund
Transfer Act, 15 U.S.C. 1693a(6), means any transfer of funds, other
than a transaction originated by check, draft, or similar paper
instrument, which is initiated through an electronic terminal,
telephone, or computer or magnetic tape so as to order, instruct, or
authorize a financial institution to debit or credit an account, except
that it does not mean a transaction made using a debit card or debit
card account which a consumer has identified as a credit card or
credit card account.

5. "Online Service" shall mean a respondent-controlled access,
information, communication, or transaction service which is made
available to consumers as a paid service via connection by computers,
modems, or other means, to a proprietary or non-proprietary network
of telecommunication or computer facilities.

6. Unless otherwise specified, "respondent” shall mean
CompuServe, Inc., its successors and assigns, and its officers, agents,
servants, divisions, and employees.

7. "Respondent-controlled" shall mean respondent makes the
management decisions affecting compliance with the provisions of
this order. :

8. "In or affecting commerce" shall mean as defined in Section 4
of the Federal Trade Commission Act, 15 U.S.C. 44,
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L.

It is ordered, That respondent, directly or through any respondent-
controlled corporation, subsidiary or other device, in connection with
the advertising, promotion, offering for sale, sale, or distribution of
any Online Service in or affecting commerce, shall not misrepresent,
expressly or by implication, the terms or conditions of any trial offer
of any Online Service.

II.

It is further ordered, That respondent, directly or through any
respondent-controlled corporation, subsidiary, or other device, in
connection with the advertising, promotion, offering for sale, sale, or
distribution of any Online Service in or affecting commerce, shall not
represent, expressly or by implication, that the Online Service is
offered "free," "without risk," "without charge," "without further
obligation," or words of similar import denoting or implying the
absence of any obligation on the part of the recipient of such offer to
pay for the Online Service unless respondent discloses clearly and
prominently any obligation of the recipient to cancel or take other
affirmative action to avoid charges for use of the Online Service.

Provided, that for purposes of this paragraph II, "clearly and
prominently" shall mean with respect to any representation, described
in the foregoing paragraph and made in respondent's detailed
instructional materials (e.g., starter kits, guidebooks) distributed to
consumers, a disclosure in a type size and in a location that are
sufficiently noticeable so that an ordinary consumer could notice,
read, and comprehend it.

Provided, further, that for purposes of this paragraph II, "clearly
and prominently" shall mean, as to any representation described
above in this paragraph, apart from any representation covered by the
preceding proviso, and made in the context of any advertisement or
promotion of the Online Service through any media, including radio,
television or other broadcast media, direct mail, interactive network
(except as provided in paragraph IV below), or print media (including
promotion packages attached thereto), a statement directing
consumers to a location where the disclosure required herein will be
available (e.g., "For conditions and membership details," followed
by: "load up trial software" or "see registration process” or words of
similar effect.) In the case of an audio statement, the statement shall
be delivered in a volume and cadence sufficient for an ordinary
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consumer to notice, hear, and comprehend it. In the case of a video
statement, the statement shall be of a size and shade and shall appear
for a duration sufficient for an ordinary consumer to notice, read, and
comprehend it. In the case of print media, the statement shall be in
a type size and in a location sufficient for an ordinary consumer to
notice, read, and comprehend it.

Nothing contrary to, inconsistent with, or in mitigation of the
disclosure shall be permitted.

III.

1t is further ordered, That respondent, directly or through any
respondent-controlled corporation, subsidiary, or other device, in
connection with the advertising, promotion, offering for sale, sale,
distribution of, or billing for any Online Service in or affecting
commerce, shall disclose, clearly and prominently, during the final
registration process, and prior to the consumer incurring any financial
obligation or financial liability to respondent, the terms of all
mandatory financial obligations to respondent which will be incurred
by the consumer as a result of using such Online Service, including
but not limited to the following:

A. The financial terms and conditions of any plan or practice
(e.g., trial offer) by which consumers enroll in or renew enrollment
in such Online Service and by which, accordingly, respondent
charges the consumer; provided, that if such plan or practice exists,
respondent must also disclose clearly and prominently any obligation
of the recipient to cancel or take other affirmative action to avoid
charges for use of the Online Service and provide at least one
reasonable means by which the consumer may effectively cancel his
or her enrollment by a date certain and thereby avoid further charges;
and

B. Any mandatory membership, enrollment, or usage fees (e.g.,
monthly or hourly usage charges).

Provided, however, that for purposes of this paragraph III, a
disclosure is "clearly and prominently” made if it is of a size and
shade, and appears for a duration sufficient for an ordinary consumer
to notice, read, and comprehend it. In addition to the foregoing, such
disclosure shall not be avoidable by consumers. Provided, further,
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that such disclosure shall not be deemed avoidable for purposes of
this order based solely on an ordinary consumer's failure to read it.

Nothing contrary to, inconsistent with, or in mitigation of the
disclosure shall be permitted.

Iv.

It is further ordered, That respondent, directly or through any
respondent-controlled corporation, subsidiary, or other device, in
connection with any Electronic Fund Transfer from any consumer
account, shall not:

A. Fail to obtain consumer authorization before initiating any
Electronic Fund Transfer from any consumer account as required by
Section 907(a) of the Electronic Fund Transfer Act, 15 U.S.C.
1693e(a), and Section 205.10(b) of Regulation E, 12 CFR 205.10(b),
as more fully set out in Section 205.10 of the Federal Reserve Board's
Official Staff Commentary to Regulation E, 12 CFR 205, Supp. L.

B. Fail to provide any consumer with advance notice of Electronic
Fund Transfers from the consumer's account varying in amount from
previous transfers as required by Section 907(b) of the Electronic
Fund Transfer Act, 15 U.S.C. 1693e(b), and Section 205.10(d) of
Regulation E, 12 CFR 205.10(d), as more fully set out in Section
205.10 of the Federal Reserve Board's Official Staff Commentary to
Regulation E, 12 CFR 205, Supp. I.

V.

It is further ordered, That respondent, directly or through any
respondent-controlled corporation, subsidiary, or other device, shall,
for five (5) years after the last date of dissemination of any
representation covered by paragraphs I - III of this order, maintain
and upon request make available to the Federal Trade Commission
for inspection and copying business records demonstrating
compliance with the terms and provisions of this order, except as
provided for in paragraph VI of this order, including, but not limited
to:

A. All advertisements, promotional materials, and instructional
materials distributed or accessible to consumers containing the
representation;
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B. For five (5) years after the date of receipt or generation, all
written complaints from consumers, governmental or consumer
protection organizations and responses thereto; provided, however,
that in lieu of maintaining all electronic mail or similar
communications, respondent may comply with this provision by
maintaining a representative sample of such communications.

VI

It is further ordered, That respondent, directly or through any
respondent-controlled corporation, subsidiary, or other device, shall,
for two (2) years after the date of issuance of this order, maintain and
upon request make available to the Federal Trade Commission for
inspection and copying all business records which demonstrate
respondent's compliance with paragraph IV of this order; provided,
however, that in lieu of maintaining all electronic mail or similar
communications, respondent may comply with this provision by
maintaining a representative sample of such communications.

VIIL

It is further ordered, That respondent, and its successors and
assigns, shall deliver a copy of this order to all current and future
principals, officers, directors, senior managers (e.g., vice-presidents
or above), and agents (including, without limitation, advertising
agencies) having responsibilities with respect to the subject matter of
this order, and shall secure from each such person a signed and dated
statement acknowledging receipt of the order. Respondent, and its
successors and assigns, shall prepare a summary of this order, and
shall distribute a copy of that summary to all current and future
managers with responsibilities or duties affecting compliance with the
terms of this order.

VIII.

It is further ordered, That respondent, directly or through any
respondent-controlled corporation, subsidiary, or other device, shall
notify the Commission at least thirty (30) days prior to any change in
the corporation that may affect compliance obligations arising under
this order, including but not limited to dissolution, assignment, sale,
merger, or other action that would result in the emergence of a
successor corporation; the creation or dissolution of a parent or
respondent-controlled subsidiary or respondent-controlled affiliate
that engages in any acts or practices subject to this order; the
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proposed filing of a bankruptcy petition; or a change in the corporate
name or address. Provided, however, that, with respect to any
proposed change in the corporation about which respondent learns
less than thirty (30) days prior to the date such action is to take place,
respondent shall notify the Commission as soon as is practicable after
obtaining such knowledge. All notices required by this Part shall be
sent by certified mail to the Associate Director, Division of
Enforcement, Bureau of Consumer Protection, Federal Trade
Commission, Washington, D.C.

IX.

It is further ordered, That respondent, directly or through any
respondent-controlled corporation, subsidiary, or other device, shall,
within sixty (60) days after the date of service of this order, and at
such other times as the Federal Trade Commission may require, file
with the Commission a report, in writing, setting forth in detail the
manner and form in which it has complied with this order.

X.

This order will terminate on March 16, 2018, or twenty (20) years
from the most recent date that the United States or the Federal Trade
Commission files a complaint (with or without an accompanying
consent decree) in federal court alleging any violation of the order,
whichever comes later; provided, however, that the filing of such a
complaint will not affect the duration of:

A. Any Part in this order that terminates in less than twenty (20)
years;

B. This order's application to any respondent that is not named
as a defendant in such complaint; and .

C. This order if such complaint is filed after the order has
terminated pursuant to this Part.

Provided, further, that if such complaint is dismissed or a federal
court rules that the respondent did not violate any provision of the
order, and the dismissal or ruling is either not appealed or upheld on
appeal, then the order will terminate according to this Part as though
the complaint had never been filed, except that the order will not
terminate between the date such complaint is filed and the later of the
deadline for appealing such dismissal or ruling and the date such
dismissal or ruling is upheld on appeal.

Commissioner Azcuenaga not participating.
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IN THE MATTER OF

RECKITT & COLMAN PLC

SET ASIDE ORDER IN REGARD TO ALLEGED VIOLATION OF
SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE
FEDERAL TRADE COMMISSION ACT

Docket C-3306. Consent Order, Sept. 26, 1990--Set Aside Order, Mar. 24, 1998

This order reopens and sets aside a 1990 consent order with Reckitt & Colman,
(113 FTC 827), thus removing the Commission's prior approval requirement
for acquiring the assets of or the rights related to any rug cleaning product
businesses in the United States.

ORDER SETTING ASIDE ORDER

~ On December 5, 1997, Reckitt & Colman plc ("R&C"), the
respondent named in the above-referenced consent order ("order")
issued by the Commission on September 26, 1990, filed its Petition
to Reopen and Modify Consent Order ("Petition") in this matter.
R&C asks that the Commission reopen and modify the order pursuant
to Section 5(b) of the Federal Trade Commission Act, 15 U.S.C.
45(b), and Section 2.51 of the Commission's Rules of Practice and
Procedure, 16 CFR 2.51, and consistent with the Statement of
Federal Trade Commission Concerning Prior Approval and Prior
Notice Provisions, issued on June 21, 1995 ("Prior Approval Policy
Statement")." The Petition requests that the Commission reopen and
modify the order to eliminate the prior approval provision set forth in
paragraph V of the order, or, in the alternative, substitute a prior
notification requirement for the prior approval requirement. The
thirty-day public comment period on the Petition ended on January
13, 1998. No comments were received. For the reasons discussed
below, the Commission has determined to grant R&C's Petition.
The complaint in this matter alleges that R&C's agreement with
American Home Products Corporation ("AHP") to acquire the
Boyle-Midway Division of AHP violated Section 5 of the Federal
Trade Commission Act ("FTC Act"), 15 U.S.C. 45, and Section 7 of
the Clayton Act, as amended, 15 U.S.C. 18, by lessening competition
and tending to create a monopoly in the rug cleaning products
business in the United States.

! 60 Fed. Reg. 39,745-47 (Aug. 3, 1995); 4 Trade Reg. Rep. (CCH) 7 13,241.
Complaint §§ IV, V, and V1.
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The order required R&C to divest "R&C's Assets to be Divested,"
as defined in paragraph LI of the order.’> On December 4, 1990, the
Commission approved R&C's application to divest the "R&C's Assets
to be Divested" to Joh. A. Benckiser GmbH. Under the order, R&C
is prohibited for a ten-year period from acquiring without the prior
approval of the Commission any stock or related assets of any
concern engaged in the "rug cleaning products business" in the United
States.*

The Commission, in its Prior Approval Policy Statement,
“concluded that a general policy of requiring prior approval is no
longer needed," citing the availability of the premerger notification
and waiting period requirements of Section 7A of the Clayton Act,
commonly referred to as the Hart-Scott-Rodino ("HSR") Act, 15
U.S.C. 18a, to protect the public interest in effective merger law
enforcement.” The Commission announced that it will "henceforth
rely on the HSR process as its principal means of learning about and
reviewing mergers by companies as to which the Commission had
previously found a reason to believe that the companies had engaged
or attempted to engage in an illegal merger.""As a general matter,
"Commission orders in such cases will not include prior approval or
prior notification requirements."

The Commission stated that it will continue to fashion remedies
as needed in the public interest, including ordering narrow prior
approval or prior notification requirements in certain limited
circumstances. The Commission said in its Prior Approval Policy
Statement that "a narrow prior approval provision may be used where
there is a credible risk that a company that engaged or attempted to
engage in an anticompetitive merger would, but for the provision,
attempt the same or approximately the same merger." The
Commission also said that "a narrow prior notification provision may
be used where there is a credible risk that a company that engaged or
attempted to engage in an anticompetitive merger would, but for an
order, engage in an otherwise unreportable anticompetitive merger."’
As explained in the Prior Approval Policy Statement, the need for a
prior notification requirement will depend on circumstances such as

Order §§ 1.1 and 11.

Order V.

Prior Approval Policy Statement at 2.
Id.

Id at3.

N N bW
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the structural characteristics of the relevant markets, the size and
other characteristics of the relevant markets, the size and other
characteristics of the market participants, and other relevant factors.

The Commission also announced, in its Prior Approval Policy
Statement, its intention "to initiate a process for reviewing the
retention or modification of these existing requirements" and invited
respondents subject to such requirements "to submit a request to
reopen the order."® The Commission determined that, "when a
petition is filed to reopen and modify an order pursuant to . . . [the
Prior Approval Policy Statement], the Commission will apply a
rebuttable presumption that the public interest requires reopening of
the order and modification of the prior approval requirement
consistent with the policy announced" in the Statement.’

The presumption is that setting aside the general prior approval
requirement of paragraph V is in the public interest. There is no
evidence in the record that suggests that this matter presents any of
the circumstances identified by the Prior Approval Policy Statement
as appropriate for retaining a narrow prior approval provision, nor is
there any indication of the circumstances that would warrant the
substitution of a prior notice provision for the prior approval
provision. There is nothing to suggest that the respondent would

- attempt the same or essentially the same merger that gave rise to the
original complaint. In addition, it appears likely that future mergers
within the relevant market would be HSR reportable. R&C completed
the divestiture required by the order. Nothing to overcome the
presumption having been presented, and because the only remaining
obligation under the order is the prior approval requirement in
paragraph V and the attendant reporting requirements, the
Commission has determined to reopen the proceeding in Docket No.
C-3306 and set aside the order.

Accordingly, It is hereby ordered, That this matter be, and it
hereby is, reopened, and that the Commission's order issued on
September 26, 1990, be, and it hereby is, set aside as of the effective
date of this order.

'gld. at4.
? 1d.



