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_substantial number of small businesses.
small governments, or small
organizations. The reasons for this
conclusion are discussed in the June 30,
1992 proposal.

List of Subjects in 40 CFR Part 180

Administrative practice and
procedure, Agricultural commodities,
Pesticides and pests, Reporting and

recordkeeping requirements.
Dated: June 8, 1993.
Susan H. Wayland, *

Acting Assistant Administrator for
Prevention, Pesticides and Toxic Substances.

Therefore, 40 CFR part 180 is
amended as follows:

PART 180—{AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

§180.319 [Amended]
2. In the table to § 180.319 Interim

tolerances by removing the entry for
silvex from the list.

§180.340 [Removed]

3. By removing § 180.340 Silvex;
tolerances for residues.

[FR Doc. 8314196 Filed 6-15-93; 8:45 am]
BILUNG CODE 85860-50-F

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 90
[PR Docket No. 91-66; FCC 83-262]

Private Land Moblle Radio Services;
Secondary Fixed Operations in the
450470 MHz Frequency Band

AGENCY: Federal Communications
Commission.

ACTION: Final rule; petition for
reconsideration.

SUMMARY: In response to petitions for
clarification received, this document
clarifies frequsncy coordination
procedures for secondary fixed
opersations in the 450—470 MHz band.
EFFECTIVE DATE: June 16, 1983.

FOR FURTHER INFORMATION CONTACT:
Eugene Thomson, Rules Branch, Land
Mobile and Microwave Division, Private
Radio Bureau, (202) 634—2443.

SUPPLEMENTARY INFORMATION:

Summary of Memorandum Opinion
and Order

In response to petitions submitted by
Forest Industries Telecommunications

(FIT) and the Manufacturers Radio
Frequency Advisory Committee
(MRFAC), this Memorandum Opinion
and Order clarifies rules adopted in the
Report and Order, PR Docket No. 9166,
57 FR 24991, June 12, 1992, concerning
the procedures frequency coordinators
use when recommending frequencies in
the 450-470 MHz band for secondary
fixed use. It also denies the request by
FIT that the Commission reconsider its
decision to permit secondary fixed use
of the frequencies in urban areas.
Regulatory Flexibility Analysis

A Final Regulatory Flexibility
Analysis was prepared for the Report
and Order in this proceeding. None of
the rules adopted in this Memorandum
Opinion and Order modify the effect
this proceeding has on small businesses
and it is, therefors, unnecessary for us
to modify our Final Regulatory
Flexibility Analysis.

Paperwork Reduction Act Statement

The action contained herein has been
analyzed with respect to the Paperwork
Reduction Act of 1980 and found to
contain no new or modified form,
information collecting end/or
recordkeeping, labeling, disclosure, or
record retention requirements, and will
not increase burden hours imposed
upon the public.

List of Subjects in 47 CFR Part 90
Radio, Secondary fixed.
Amendatory Text

Part 80 of Chapter I of Title 47 of the
Code of Federal Regulations is amended
as follows:

PART S0—PRIVATE LAND MOBIL
RADIO SERVICES .

1. The authority citation for part 80
continues to read:
Authority: Sections 4, 303, and 332, 48

Stat. 1066, 1082, as amended; 47 U.S.C. 154,
303. end 332, unless otherwise noted.

2. Section 90.261 is amended by

revising paragraph (e) to read as follows:

§90.261 Assignment and use of the
trequencies in the band 450-470 MHz for
fixed operations.

- - - * L]

(¢) Coordination of assignable
frequencies subject to the provisions of
this secticn will be permitted by any
certified frequency coordinator. If an
applicant elects to obtain & frequency
recommendation from the certified
frequency coordinator for the service in
which the applicant is eligible, the
coordinetor shall first attempt to
recommend a frequency within the
applicant’s own radio service. If none

are available, the coordinator may then
recommend a frequency allocated to
another radio service. If an applicant
elects to obtain a frequency
recommendation from a certified
coordinator of a service in which the
applicant is not eligible, that
coordinator may only recommend a
frequency allocated to the service for
which the coordinator is certified. If a
coordinator recommends a frequency
allocated to a service where the
epplicant is not eligible on a primary
basis, or if & recommended frequency is
shared by more than one radio service
on a primary basis, then the coordinator
must notify all coordinators certified to
recommend that frequency on a primary
basis. If any of these coordinators
objects to & recommendation, they must
notify the coordinator making the
frequency recommendation of such ,
objection within 10 working days, as
calculated in accordance with § 1.4 of
the Rules, from receipt of the

- notification. The recommending

coordinator should attempt to resolve
any objections raised by the notified
coordinators and mey not submit the

application to the Commission priorto -.

the expiration of this 10-day period.
L] - - R 4 - N
Federal Communications Commission. -
Donna R. Searcy, B
Secretary. .
[FR Doc. 93-14091 Fided 6~15-93; 8:45 arh) ~
BILLING CODE 6712-01-4 S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration ) o

50 CFR Part 226
[Docket No. 920783-3085)

Designated Critical Habitat;
Sacramento River Winter-Run Chinook
Salmon

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.
ACTION: Final rule.

" SUMMARY: NMFS is designating critical

habitat for the Sacramento River winter-
run chinook salmon (Oncorhynchus
tshawytscha) pursuant to the
Endangered Species Act (ESA). The
habitat for designation includes: The’
Sacramento River from Keswick Dam,
Shasta County (River Mile 302) to
Chipps Island (River Mile 0) at the
westward margin of the Sacramento-San
Joaquin Delte; all waters from Chipps
Island westward to Carquinez Bridge,
including Honker Bay, Grizzly Bay,
Suisun Bay, and Carquinez Streit; all
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waters of San Pablo Bay westward of the
Carquinez Bridge; and all waters of San
Francisco Bay {north of the San
Francisco/Oakland Bay Bridge) from
San Pablo Bay to the Golden Gate
Bridge. Maps are available on request
(see ADDRESSES). In addition, the critical
habitat designation identifies those
hysical and biological features of the
Eabitat that are essential to the
conservation of the species and that may
require special management
consideration or protection. The
economic and other impacts resulting
from this critical habitat designation,
over and above those arising from the
listing of the species under the ESA, are
expected to be minimal. The
designation of critical habitat provides
explicit notice to Federal agencies and
the public that these areas and features
are vital to the conservation of the
species.
EFFECTIVE DATE: July 16, 1993. )
ADDRESSES: Requests for maps should’
be addressed to William W. Fox, Jr., -
Director, Office of Protected Resources,
NMFS, 1335 East-West Highway, Silver

-Spring, MD 20910, or Gary Matlock,

Acting Regionel Director, Southwest
Region, NMFS, 501 W. Ocean Bivd.,
suite 4200, Long Beach, CA 80802.

FOR FURTHER INFORMATION CONTACT:
James H. Lecky, NMFS, Southwest
Region, Profected Species Management
Division, (310) 9804015, or Margaret
Lorenz, NMFS, Office of Protected
Resources, (301) 713-2322.

SUPPLEMENTARY INFORMATION:

Background

Although winter-run chinook salmon
are currently listed as threatened (55 FR
46515, November S, 1990), NMFS
published a proposed rule to reclassify
the species as endangered on June 18,
1992 (57 FR 27416).

On August 14, 1992 (57 FR 36662),
NMFS published a proposed rula to
designate critical habitat for Sacramento
River, California, winter-run chinook
salmon. NMFS also completed an
assessment that focused on identifying
the economic consequences (costs and
benefits) of implementing alternative
water management strategies to achieve
specific temperature and flow criteria
for various alternative critical habitat
designations (Fina! Report, Evaluation
of Economic Impacts of Alternstives for
Designation of Winter-run Chinook
Salmon Critical Habitat in the
Sacramento River, Hydrosphere
Resource Consultants, July 1991). In
eddition, NMFS prepared an
environmental assessment (EA),
pursuant to the National Environmental
Policy Act (NEPA), to evaluate both the

environmental and economic impacts of
the proposed critical habitat
designations.

NMFS is designating critical habitat
for the Sacramento River winter-run
chinook salmon as described in the
proposed rule, excluding South San
Francisco Bay, Because the area
designated is consistent with the criteria
established by the definition of critical
habitat under section 3(5)(A) of the ESA.
No significant new infcrmation
regarding winter-run chinook salmon
biology or Federal agency activities was
received during the comment period.

Comments and Responses

State agencies, county governments,
Federal agencies and other interested
parties were notified and requested to
comment on the proposed rule. Public
hearings on the proposed rule were held
November 18, 17, and 18, 1992, in
Fresno, Sacramento, and Willows,
California, respectively. Thirty-three
individuals presented testimony at these
hearings. During the 154-day. comment
period, NMFS received 4% written *
cottifiiéhts from government agencies,
non-government orgenizations and
individuals on the proposed rule. These
comments are addressed below.

Geographic Extent of Critical Habitat

Comments: Several commenters
recommended that the proposed
geographic rangs of critical habitat for
winter-run chinook salmon be revised.
For example, five commenters
recommended that NMFS includs the
open ocean habitat used by winter-run
chinook salmon in the designation. One
commenter recommended that only the
McCloud and Pitt Rivers be designated
as critical habitat for winter-run
chinook. Another suggested that Clear
Creek and Cottonwood Creek be
included in the designation. One
commsnter recommended that the
designation be expanded to include
severe! tributaries of the San Joaquin
River and portions of the Mokelumne
River, Georgiansa Slough, and other
waterways in the Sacramento-San

- Joaquin Delta. Two others

recommended that San Francisco Bay
and San Pablo Bay not be included.
Several commenters expressed concern
that the definition of riparian zone in
the critical habitat designation was too
vague.

Response: Critical habitat is defined
in section 3(5) of the ESA as the specific
&reas within the geographic area
occupied by the species on which are
found those physical or biological .
features that are essential to the
conservation of the species and that may

require special management
considerations or protection.

Atth e&t&i"{mpoﬂmt. a Shas

wqt inclu e.apen acean-habitat.
used by, wintar-run ehinook sElmoms
because this area does not appear to be
in need of special management
consideration or protection. Degradation
of this portion of the species habitat,
and other factors associated with the
open ocean, such as commercial and
recreational fishing, do not appear to be
significant factors in the decline of the
species. In eddition, existing laws
appear adequate to protect tiese areas,
-and special management of this habitat
is not considered necessary at this time.
Also, during the comment period,
NMFS did not receive any new
information indicating that degradation
of ocean habitat or other factars
associated with the open ocean are
significant factors in the decline of the
species. However, NMFS will continue
to monitor activities in the open ocean
to determine if it needs to be included
in the critical habitat designation, and
will continue to consult under section 7
of the ESA to address Federal actions
that may affect the species or result in
takings in the open ocean.

Areas outside the current
geographical area occupied by a ies
that are determined to essenti:I for
its conservation slso may be included in
a critical habitat designation under =~ -
section 3(5) of the ESA. Before o
construction of Shasta and Keswick
Dams, winter-run chinook were
reported to have spawned in the upper
reaches of the McCloud, lower Pitt? and :
Little Sacramento Rivers. However, the -
g phic extent of spawning habitat
on these rivers before canstruction of
Shesta and Keswick dams is largely -
speculative or unknown. Significant
hydropower development in the 1920’s
is thought to have significantly reduced
any available habitat for winter-run .,
spawning on the Pitt River. =~
Construction of Shasta and Keswick
Dams in the early 1940's completely
blocked access by winter-run chinook to
any spawning habitat above the dams,
and construction of passage facilities is
not practical. However, subsequent
operations of these dams by the Bursau
of Reclamation (Bureau) created new *
habitat below Keswick Dam due to the
release of cold water from Shasta
reservoir into the mainstem of the
Secramento River. This hahitat did not
exist before operation of Shasta/Keswick
Dams, but is now essential to the
continued existence of winter-run
chinook salmon.

NMFS agrees that Clear Creek,
Cottonwood Creek, and other tributaries
of the Sacramento River deliver gravel
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for spawning substrate for winter-run
chinook salmon and that clean gravel is
an essenwal physical feature for the
conservation of the species. However,
since these tributaries are not, in
themselves, essential for the
conservation of winter-run chinook
salmon, NMFS has not included them in
the critical habitat designation. But,
agency actions that may destroy or
modify critical habitat features, even if
the actions occur outside the designated
habitat area, are subject to section 7 of
the ESA. NMFS will monitor activities
that occur in these tributaries that may
adversely impact winter-run chinook or
essential habitat features to ensure that
recovery of the species is not impeded.

Until 1884, a small number of winter-
run chinook salmon returned annually
to a tributery to the lower San Josquin
River in the upper Calavaras River and
spawned below New Hogan Dam.
Exceptionally low flows due to the
operation of New Hogan Dam and the
1987-1982 drought appear to have
eliminated this group. NMFS has
determined that the San Joaquin River
Basin is not essential for the
conservation of the Sacramento River
winter-run chinook salmon population.
Therefore, the upper Calavaras River is
not included in the critical habitst
designation for Sacramento River
winter-run chinook salmon.

The Sacramento-San Joaquin Delta
contains less suitable habitat for winter-
run chinook salmon than habitat that is
found in the Sacramento River. It has
been estimated that as much as 25 to 40
percent of juvenile winter-run chinook
salmon may be diverted into the Delta
at the Delta Cross Channel. Once
diverted through the Cross Channel,
juveniles are subject to adverse
conditions that decrease their survival.
For instance, diverted juveniles may be
subject to a longer migration route
where fish are exposed to predstion,
higher water temperatures, unscreened
diversions, poor water quality, reduced
availability of food, and entertainment
in Delta pumps.

NMFS' goal is to minimize diversicn
of winter-run chinook salmon in the
Cross Channel. However, NMFS
included measures in its 1992 and 1993
biological opinions on the operation of
the Cantral Valley Project and State
Water Project to exclude winter-run
chinook salmon from the central Deita.
For these reasons, rivers and sloughs of
the Delta are not essential for the
conssrvation of winter-run chinook
salmon and are not included in the
critical habitat designation.

Water quality is an essential feature of
winter-run chinook salmon habitat. For
instance, dredging activities may

degrade habitat used by winter-run
chinook salmon in San Francisco Bay
and sisewhere. In the past. NMFS has
evaluated dredging projects both in
terms of their quantitative and
qualitative impact on water quality.
Currently, small scale dredging projects,
typically of 100,000 cubic yards or less,
are thought to have minor impact while
larger projects are thought to have
potentially significant impacts on water
quality. Because juvenile winter-run
chinook saimon may ingest prey
organisms with high levels of
contaminants (i.e., DDT, PCB's) during
their outmigration through San
Francisco Bay, dredging activities in the
Bay will most likely continue to require
special management considerations to
conserve winter-run chinook. No new
information on the effects of dredging
on water quality was received during
the comment period.

Also, NMFS wants to clarify that
South San Francisco Bay is not included
in the critical bhabitat designation
because it is not considered an essential
component of winter-run chinook
salmon's migration corridor to the
Pacific Ocean. However, all the waters
of San Pablo Bay and San Francisco Bay
north of the San Francisco/Oakland Bay

. Bridge are included in the critical

habitat designation.

Riparian zones. In the Sacramento
River, critical habitat includes the river
water, river bottom, end the adjacent
riparian zone. According to & 1983
report by the Dept. of Agriculture,
riparian zones are those adjacent
terrestrial areas that directly affect a
freshwater aquatic ecosystem. A 1982
report by the U.S. Fish and Wildlife
Service states that riparian streambanks
are composed of natural, eroding
substrates supporting vegetation that
either overhangs or protrudes into the
water and, consequently, provides
shade and escape cover for salmonids
and other wildlife. Riparian vegetation
also increases river productivity which,
in turn, provides prey for salmonids.

Riparian zones on the Sacramento
River are considered essential for the
conservation of winter-run chinook
salmon because they provide important
areas for fry and juvenile rearing. For
example, studies of chinook salmon
smolts in the middle reaches of the
Sacramento River found higher
densities in natural, eroding bank
habitats with woody debris (Michny
1988). Because adverse modification of
riparian zones along the Sacramento
River may impede the recovery of
winter-run chinook salmon, the
“‘adjacent riparian zone" is included in
the critical habitat designation for
winter-run chinook. However, because

influences of riparian vegetation
progressively decrease away from the
water source (e.g., river), riparian areas
cannot be definad by discrete boundary
zones. Therefore, NMFS is limiting the
“‘adjacent riparian zones' to only those
areas above a streambank that provide
cover and shade to the nearshore
aquatic areas.

Economic Impacts—Incremental
Approach

Comments: Nine commenters believe
that NMFS improperly minimized the
economic impacts by separating the
designation of critical habitat from the
listing process (i.e., incremental
approach). These are concerned that by
separating the costs associated with the
various regulatory actions (e.g., listing,
critical habitat designation, section 7),
NMFS underestimated the real
economic consequences of protection of
winter-run chinook salmon as required
by the ESA. Several commenters
objected to NMFS' interpretation that
the irmnpact of critical habitat designation
only duplicates the protection provided -
under section 7 of the ESA. Alsq,
several commenters believe that using
an incremental approach for critical
habitat designation renders sections of
the ESA meaningless and circumvents .
the intent of Congress. S

Response: S concludes that the
economic impact of designating critical
habitat will have only a small
incremental increase in impacts above
those resulting from the listing. The law
is unambiguous in both its prohibition
of the consideration of economics in the
listing process and its requirement to
analyze the economic impact of
designating critical habitat. These
disparate requirements for each
determination lead to an incremental
analysis in which only the economic
impacts resulting from the designation
of the critical habitat are considered.

NMFS disagrees with the assertion
that the incremental approach to critical
habitat designation renders designation
meaningless. Critical habitat is _
important because it identifies habitat
that is essential for the continued
existence of a species and that may
require special management measures.
This facilitates and enhances Federal
agencies' ability to comply with section
7 by ensuring they are aware of the
habitat that should be considered in
analyzing the effects of their activities
on listed species and habitats essential
to support them. In addition to aiding
Federal agencies in determining when
consultations are required pursuant to
section 7(a)(2), critical habitat can aid
an agency in fulfilling its broader
obligation under section 7(a)(1) to use

= 1N
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its authority to carry out programs for
the conservation of listed species.

Several commenters asserted that the
incremental approach fails to take into
account the substantial effect on non-
Federal interests that will suffer the
effects of designation to the extent they
must recsive Federal approvals or funds
to conduct,their activities. Whether or
not critical habitat is designated, non-
Federal interests must conduct their
actions consistent with the requirements
of the ESA. When a species is listed,
non-Federal interests must comply with
the prohibitions on takings under
section 9 or associated regulations. If the
activity is funded, permitted or
authorized by a Federal agency, that
agency must comply with the non-
jeopardy mandate of section 7 of the
ESA. In addition, once critical habitat is
designated, the agency must avoid
actions that destroy or adversely modify
that critical habitat. However, given
definitions under 50 CFR 402.02, any
action that destroys or adversely
modifies critical habitat is likely to
jeopardize the continued existence of
the species. Therefore, NMFS does not
anticipate that the designation will
result in additional requirements for
non-Federal interests.

Economic Impact Analysis

Comments: Fifteen comments
questioned the adequacy of NMFS'
economic impact analysis (Hydrosphere
1991). Several commenters objected to
NMFS' determination that the proposed
designation would have only minimal
economic impacts. There were several
comments on the expected costs of the
proposed designation. Commenters also
expressed concerr that the analysis
entirely ignored impacts resulting from
possible reduction in water supply to
areas south of the Sacramento-San
Joaquin Delta. Two commenters believe
the analysis failed to evaluate the
impact of dredging delays or curtailed
dredging on the economy of the San
Francisco Bay Area. One commenter
stated that the analysis contained no
justification for the apparent economic
benefits and two commenters stated that
the analysis overestimated the beneficial
impacts of the proposed rule on
hydropower usage. One commenter
believed that the additional
administrative impacts of the proposed
designation for winter-run chinook
salmon were underestimated.

Response: Under section 4(b)(2) of the
ESA., the Secretary is required to
designate critical habitat on the basis of
the best scientific data available and
afler taking into account the economic
impact, and other relevant impacts, of
specifying any particular area as critical

habitat. An area may be excluded from
a critical habitat designation if the
overall benefits of exclusion outweigh
the benefits of designation and the
exclusion will not result in the
extinction of the spscies.

NMFS has concluded, based on an
assessment of the economic impacts of
designating critical habitat for winter-
run chinook salmeon, that the
designation is not likely to have any
additional adverse impacts on Federal,
state, or private actions beyond those
that already occur as a result of listing
a species under the ESA. Although
many of the comments recsived on the
economic impact of the pro&osed
designation suggested that the
designation will have major economic
costs, these costs are attributable to the
economic impacts resulting from the
listing of the species and not from
designating its critical habitat.

Currently, Federal agencies active
within the range of the winter-run
chinook salmon are required to consult
with NMFS regarding projects and
activities they permit, fund, or
otherwise carry out that ma{laffect the
species since the species is listed as
threatened under tge ESA. Thus, even
without this critical habitat designation,
Federal agencies would be required to
consult with NMFS, in most if not all
situations, if winter-run chinook salmon
habitat might be adversely affected since
any action that is likely to affect the
habitat of winter-run chinook salmeon
would also be expected to affect the
species. For example, on February 12,
1993, NMFS issued a biological opinian
to the Bureau and the California
Department of Water Resources (DWR)
addressing the effects of Central Valley
Project and State Water Project activities
on winter-run chinook salmon. The
biological opinion concluded that the
proposed operation of these projects
would likely jeopardize the continued
existence of winter-run chinook salmon.
With respect to Shasta and Keswick
Dams, NMFS identified a specific
reasonable and prudent alternative to
avoid jeopardy that requires the Bureau
to maintain end-of-water-year
(September 30) carryover storage in
Shasta Reservoir of 1.8 million acre fest.
The alternatives ensure that suitable
water temperature conditions are
maintained in the upper Sacramento
River during winter-run chinock salmon
spawning and incubation periods and
implement protective measures in the
Delta to limit loss of juvenile fish at
pumping plants. NMFS recognizes ths
requirements could have significant
economic impacts. However, these
measures are clearly required as a result
of the listing of winter-run chinock

salmon, not critical habitat designation,
since critical habitat had not been
designated at the time the biological
opinion was issued.

Hydrosphere evaluated the economic
impacts of implementing various water
management alternatives (i.e., specific
temperature and instream flow criteria
within the geographically defined
critical habitat) that NMFS believes
would improve the critical habitat of
winter-run chinook salmon and,
therefore, benefit the species. NMFS is
currently using these same general
hydrologic attributes to determine
whether proposed or existing actions are
likely to result in jeopardy to winter-run
chinook salmon. For this reason, it is
difficult to separate the estimated costs
of the critical habitat designation from
the costs associated with listing the
species and the resulting prohibition on
teking. For the purposs oF this analysis,
costs associated with achieving the
identified hydrologic attributes (e.g.,
minimum flow requirements and
temperature goals) within the critical
habitat designation were analyzed. The .
resulting changes in bydrology and
associated economic costs or benefits
were then estimated. : :

Although information was requestsd -
from relevant Federsal agencies on the _:
potential impacts of the proposed
designations on their operations and
management of systems over which they
have direct control orregulatary . . ...:
authority, a few agencies, including the. .
Bureau, could not provide the requested
information. Therefors, without - .
responses from all Federal agencies,
some costs associated with alternative . .-
management measures had tobe - :
estimated or were not identified. - .
Although NMFS recognizes that the . .
Hydrosphere report may notbe =
complete, the analysis was broader then .
the impacts of a critical habitat
designation. Therefore, it is not S
necessary to revise or update the
Hydrosphere report before final
designation of critical habitat.

Seasonal Designation

Comments: One commenter
recommended that critical habitat for
winter-run chinook salmon be
designated on a seasonal basis,
suggesting that tit could be based on the
seasonal distribution of different winter-
run chinook life history stages (e.g.,
breeding and rearing areas).

Response: A seasonal criticel habitat
designation for Sacramento river winter-
run chinook salmon is not appropriate
because it would not be practical or
beneficial for the conservation of the
species. Due to the life history of winter-
run chinook salmon, either eggs, fry,
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year-round in the Sacramento River. under section 4(A)(3)(b) of the ESA. expertise to late water quality and

quantity criteria for Federally-permitted
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“Therefore, impacts to winter-run critical 4
- habitat need to'be evaluated on a year- LWT

round basis,

Comment:Unsé commenter believd

Comments: Three commenters were
concerned about the impacts of the
critical habitat designation on public

. health, One coinmenter believed that

water projects. Requiring Federal
agencies to use their own expertise
through the section 7 consuitation

- process is a more effective method of

obtaining adequate water quality and

. that designation of critical habitat is not g‘ iﬁca(lzgabitﬂif“igmﬁxg could restrict quantity standards.
i ustified and is no longer necessary utte County Mosquito Abatement - -
' : {)ecausa of the mm;;g fn the 1992 District's ability to use pesticides to Procedural Methodology
‘spawning escapement. control disease-vectoring mosquitos that Comments: One commenter expressed

.. .

o it eyt e =

T R

N

B

Response: The designation of critical
habitat is a statutory requirement under
section 4{a)(3) of the ESA. -
Improvements in spawning escapement
do not affect this statutory requirement.

- Impact of Critical Habitat Designation

Comment: Several commenters stated
that designating critical hebitat for
winter-run chinook salmon was a
“major rule” because the economic

- under E.O. 12261 and under the .
- Regulatory Flaxibility Act. Two other.

-commenters recommended that NMFS

_prepare an environmental impact
statement (EIS) pursuant to the National
" Environmental Policy Act on the critical

adequate eveluation of the impacts of
the critical habitat designation.
Response: In 1992, NMFS appointed a

_ recovery team to develop a recovery

-plan for Sacramento River winter-run
chinook salmon. The team will likely
require & year to complete a draft |
recovery plan. NMFS does not have the
authority to delay the designation of
critical habitat. Howaver, if new -
information becomes available from the
Recovery Tearh or ather sources, NMFS

use the back-waters of the Sacramento
River as breeding grounds an ’
harborage. .

Response: Actions such as these that
may adversely impact critical habitat
may also adversely affect the species,
and would be evaluated under section 7
or 10 of the ESA with or without critical
habitat designation..

KNotice of Proposed Rule

Comuments: Two commenters stated

run chinook salmon. B
Response: After NMFS became aware
that some counties that may be affected
by the winter-run chinook sslmon
critical habitat designation were not
notified of the proposed rulemaking,

habitat; rather, this discussion is to alert
the public to recommendations that
NMFS may make on a case-by-case basis
as part of the section 7 consultation
process. For instance, NMFS has
required some of these criteria to be

achieved through a biological opinion .

issued to the Bureau of Reclamation that

includes requirements for reasonablée -

and prudent alternativestobe - - . -
implemented to achieve a likelihood
non-jepardy to winter-run.chinogk.

concern that NMFS did not publish the
standards it used to evaluate the
econoniic impacts of winter-run’
chinook salmon critical habitat
designation. This commenter
recommended that NMFS publish the
standards it will use to evaluate
economic impacts such as direct or
indirect job losses, regional or national
analysis, short-term or long-term’
analysis. .

Response: Due to the variety of

gﬁr&&;ﬁl& mm;mnﬂfai&?lws that they were not provided with habitats and human activities, NMFS
* conducta reg\ﬂhtl ; jmpact analysis " adequate notice of the Emposed' , analyzes economic impacts of particular
Pt ory AL ¥ designation of critical habitat for winter- actions on a case-by-case basis. The -

economic study conducted by NMFS
does describe the accounting
perspective in terms of both a state-wide
and national pers(fecﬁve. The analysis
also considers indirect impacts of

the best available information, include
(1) access from the Pacific Ocean to

-appropriate spawning areas in the upper

Sacramento River, (2) the availability of
clean gravel for spawning substrate, (3)
adequate river flows for successful
spawning, incubation of eggs, fry
development and emergence, and
downstream transport of juveniles, (4)

' water temperatures between 42.5 and

.57.6°F(5.8 and 14.1°C) for successful
spawning, egg incubation, and fry

TSNV X N " , specific management measures as well
: habitat designation because designation  \\FS extended the public comment - ,,E direct impagcts; - ’
L is a major Federal action and will have ~,.,4 o1 additional 60 days. -
[ a significant impact on the environment. " " o Water Quality Criteria and Standards—

4 thResponse':_NMFTS has ?onélu_ded that Primary Constituent Elements Decision 1630 1
‘the economic impacts of designating - . Comments: Two commenters . Comment: A commenter suggested ]
critical habitat for winter-run chinook ~ recommended that “primary constituent  that conditions requited by tllllgeg critical
salmon are minimal and the designation elements” (e.g., weter.quality and habitat designation should take into
is not a major rule because these .quantity standards) specified in the ‘consideration the new regulatory
economic costs are not greater than $100 proposed rule under “Need for Special  framework set forth by the State Water
million. Also, NMFS completedan - Management Considerationor - Resources Control Board's Decision
-Environmental Assessment pursuantto  Protection” should beincluded as part 1630. : ;
NEPA and concluded that this measure  of the regulatory requirements of the - Response: Since the State Water i
would not'result in any significant critical habitat designation for winter-  Resources Control Board has not 5
adverse environmental impacts. . - run chinook salmon.’ : adopted Decision 1630 (which includes 3
Therefore, NMFS has determined that a Response: The primary constituent criteria for water quality and quantity !

' regulatory impact analysis and/or an EIS elements that are described under the standards), NMFS did not consider it in H
-are not necessary.. . “Need for Special Management - the critical habitat designation for ‘
) Considerations or Protection” discussed winter-run chinook salmon. 3
_ in the proposed rule are provided to . e t
* .. Comment: One commenter inform the public and to provide general Essential Habitat of the Sacramento ’
recommended that NMFS delay critical  guidance to Federal agencies. The ° River Winter-run Chinook Salmon
habitat designation for winter-run - recommended temperature and flow Physical and biological features that
chinook salmon until a recovery plan is  criteria have not been included in the are essential for the conservation of
4 developed in order to allow for an regulatory text describing critical winter-run chinook salmon, based on
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vdevel;)pment;,(sl habitat areas and -

adequate prey that are not

contaminated, (6) riparian habitat that
provides for successful juvenile
development and survival, and (7)
access downstream so that juveniles can
migrate from the spawning grounds to
San Francisco Bay and the Pacific .
Ocean. T R

Need for Special Management
Considerations or Protection .

" In the identified habitat areas, NMFS
has determined that certain physical
and biological features may require
special management considerations or
protection. In particular, specific water
temperature criteria, minimum instream
flow criteria, and water quality =
standards represent physical features of
the winter-run chinook salmon’s habitat
that are essential for the species’ .
conservation and that may require .
special management. Similarly,
biological features of the designated
critical habitat that are considered vital
for winter-run chinook salmon include
unimpeded adult upstream migration
routes, spawning habitat, egg incubation -
and fry emergence areas, rearing areas
for juveniles, and unimpeded
downstream migration routes for -
juveniles. Again, these habitat features
m;y require special management. -

pecial considerations and protection
for these and other habitat features will
be evaluated during the section 7
process and in the development and
implementation of a recovery plan for
winter-run chinook salmen. If adequate
protection cannot be provided through
consultation or through the recovery
planning process, separate management
actions with binding requirements may
be cansidered. .
Activities That May Affect the Essential
Habitat o _ '

A wide range of activities may affoct

_ the essential habitat requirements of

winter-run chinook salmon. These
activities include water management
operations by the Bureau of
Reclamation's Central Valley Project
(e.g., Shasta and Keswick Dams, Red .
Bluff Diversion Dam, the Tehama-
Colusa Canal, the Delta Cross Channel,
and delta export facilities) that affect the
Sacramento River and Delta, water
management operations by the
California Department of Water
Resource’s State Water Project
(including export of water from the
Sacramento-San Joaquin Delta) that
affect both the Sacramento River and
Delta, small and large water diversions
by private entities such as the
Anderson-Cottonwood Irrigation District
and the Glenn-Colusa Irrigation District

that are located on the Sacramento
River, bank restoration activities by the
U.S. Army Corps of Engineers (Corps) in
the Sacram,entolRiver ;nd Sacramento-
San Joaquin Delta, and Corps permitting
activities that authorize dredging and
other construction-related activities in
the Sacramento River, Sacramento-San
}oacl:xin Delta, and San Francisco Bay.
The Federal agencies that mast li
will be affected by this critical habitat

_designation include the U.S. Bureeu of

Reclamation, the Corps, the U.S. Fish
and Wildlife Service, the Federal
Regulatory Commission, the U.S. Navy,
and NMFS. This designation will
provide clear notification to these
agencies, private entities, and the public
of the existence of critical habitat for
winter-run chinook salmon and the
boundaries of the habitat and the
protection provided for that habitat by

. the section 7 consultation process. This

designation will also assist these
agencies, and others as required, in
evaluating the potential effects of their _
activities on the winter-run chinoek

-salmon and its critical habitat, and in

determining when consultation with
NMFS would be appropriate.
Expected Impacts of Designation
Critical Habitat R

Under section 7 of the ESA, Federal

‘agencies are required to ensure that

their actions are not likely to jeopardize
the continued existence of listed speck
or to result in the destruction ar asvelse
modification of listed species’ critical
habitat. Also, takings of winter-run
chinook salmon are prohibited under
regulations issued when the species was
listed as threatened.

This action identifies specific habitat
areas that have been determined to be
essential for the conservation of the
winter-run chinook salmon and that
may be in need of special management

" considerations or pratection. Also, this

designation requires Federal agencies to
evaluate their activities with resped to
the critical habitat of winter-run
chinook salmon and to consult with
NMFS pursuant to section 7 of the ESA
before engaging in any action that may
affect the critical habitat. Federal
agencies must ensure that their
activities are not likely to result in the
destruction or adverse modification of
this critical habitat.

Currently, Federal agencies active
within the range of the winter-run
chincok salmon are required to consult
with NMFS regarding projects and
activities they permit, fund or otherwise
carry out that may affect the species
since it is listed as threatened under the
ESA. Even without this critical habitat
designation, Federal agencies are

aegpuived Wncomsuk with NMFS, in most
Wwmett el sitathiams, if winter-run
<hitneok st habitat might be
alvenselly sifictind since any acfion that
is Bilaly toaffixct the habitat of winter-
mam Binosk seftmon would also be

P eh e

i inx aff critical habitat for
wAnur-mm chimook salmon is not likely
% hwve amy sddiitions] direct adverse
eomemii anpsts on Federal, state, or
prvvate anttixties beyond those that :
alreuty axzur es & result of listing a
spaaas umihr the ESA., Following
ﬁuﬁmﬁmaf armitical habitat, Federal -
sgenies wil camstinue to engage in
satim 7 dons to determine if
the ations tey suthorize, fund, or

canvy eutt s lilkely to jeo ize the
cemtitned existtance of Wﬁ:trgl-mn :
chinsok saitnom. With the designation,
thwry willi aitsr mesed to address explicitly
i v tie sppecies’ critical habitat as

.Mﬁ:.is_note od to -
manerially afixttthe stope o future
comsuitatiiors arwesalt in greater
ecRuMiC inparts since the impacts to
wWints-rum dtinmok on habitat are
alreniy camsidermed in section 7
comsutatiions

evaluated the economic
umpadts affy alt. various special
waner nanmpamnt shternatives (i.e.,
spasciic tamyerattore and instream flow
e witthir e A ’

bahitst of weinterrrun chinook salmon
and, fieraffow, Temnefit theu:pecies.
NMIFS is @urentfly using these same
m‘ hydiriogiic attributes 1o

witathier proposed or existing -

actiions aree lleiy to result in jeopardy
to winter-sunchiimook salmon. For this
reason, it i 4 ffimult to se te the
estimmited! oxes aff the critical habitat
dessigmatiom $nmm the costs associated
witth sting tie species and the taking
g:?.ihnum darwesver, for the purpase of
iis sxnlysis, costis assoctated with
achileting tteidemntified hydrologie
stinithates (e g, mimimum flow .
mnwtmpemture goals)
ithin the criicall habitat designation
wene malyest The resulting changes in
kydirdl:gy ant asmociated economic
costts e benmiiis weere then estimated.
Som: acttinrs that would improve
winfterrum Raititstt were not included in
e andysiis tmdincted by hydrosphere
stoe ey (fe g, the Shasta temperature
conttrd dewita) are already in the

m ar Inamring stages and are
tro 1 immplemented regardless
of whether criicl habitat for winter-run
chimodk sallmon iis designated,
An emluxinmx af m‘uociated with
spmcifiad c
schiening ogi

st e minimum flow
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requirements and temperature goals,
within the designated critical habitat - ;

“concluded that total economic benefits
and costs would be about $82.5 million
and $69.6 million, respectively, with en
overall net economic bensfit of $12.9
million (hydrosphers 1991).

Critical Habitat; Essential Featyres

Based on available information,
NMFS is designating critical habitat that
is considered essential for the survival
and recovery of the winter-run chinook

- salmon end that ires special. .
management consideration or
protection. The critical habitat .
designated by this rule includes areas
that are currently used by winter-run
chinook salmon including the
Sacramento River, all waterways and
bays westward of Chipps Island to San
Francisco Bay, and San Francisco Bay.

" Specific critical habitat includes (1{
the Sacramento River from Keswick
‘Dam, Shasta County (River Mile 302) to .-

_Chipps Island.(River Mile 0) at the -
‘westward margin of the Sacramento-San-
Joaguin Delta, (2} all waters from Chipps
Island westward to Carquinez Bridge,
including Honker Bay, Grizzly Bay,
‘Suisun Bay, and Carquinex Strait, (3) all -
waters of San Pablo Bay westward of the
Carquinez Bridge, and (4) all waters of
San Francisco Bay (north of the San
Francisco/Oakland Bay Bridge) from
San Pablo Bay to the Golden Gate Bridge
and north of the San Francisco-Oakland
Bay Bridge. . - -

_ Within the amento River, this -
designation includes tha river water,
river bottom (including those areas and
associated gravel used by winterrun
chinook salmon as spawning substrate),
and adjacent riparian zone used by fry
and juveniles for rearing. Also, in the
areas westward from Sherman Island to
Chipps Island, it includes Kimball
Island, Winter Island, and Browns
Island. In the areas westward from
Chipps Island, including San Francisco
Bay to4he Golden Gate Bridge, it
includes the estuarine water column
and essential foraging habitat and food -
resources used by winter-run chinook
salmon as part of their juvenile
outmigration or adult spawning
migration. This designation does not
include any estuarine sloughs within
San Francisco Bay or San Pablo Bay.

Although it is important, critical
habitat does not include the open ocean
habitat used by winter-run chinook
salmon because this area does not
appear to be in need of special
management consideration. Degradation
of this portion of the species’ habitat,
and other factors associated with the
open ocean such as commercial and
recreations! fishing, do not appear to be

significant factors in the decline of the |
species. In addition, laws -
appear adequate to protect these areas,
and special management of this habitat
is not considered necessary at this time.

However, NMFS will continue to

" monitor-activities in this areato

determine if it needs to be included in -
the critical habitat designation.

NMFS has not included specific areas
outside the current geographical area -
occupied by winter-run chinock salmon
in this designation since these areas are
not considerad essential for
conservation of the species. Although
some may recommend removing dams
(e.g.. Shasta and Keswick) along the
Sacramanto River so that the former

- upriver habitat could once again be -

made available to winter-run chinook
salmon, NMFS has concluded that *
groper manageiment of the existing
abitat is sufficient to provide for the
survival and recovery of this species.
Howevear, if sufficient habitat is not
maintained below Shasta Reservoir to
satisfy the spawning and survival
requirements of winter-run chinook
salmon,; the future existence of the

species would be jeopardized.

Classification .
The Assistant Administrator for
Fisheries, NOAA, has determined that

this is not a “major rule” requiring a

regulatory impact analysis under E.O.
12291. The regulations are not likely to
result in (1) an annual effect on the
economy of $100 million or more, (2) a
major increase in costs or prices for -
consumers, individual industries,
Federal, state, or local government
agencies, or geographic regions, or 3)a
significant adverse effect on -
competition, employment, investment,

-productivity, innovation, or on the

ability of U.S.-based enterprises to
compéte with foreign-based enterprises
in domestic or export markets.

The General Counsel of the

" Department of Commerce has certified

that this rule will not have a significant
economic impact on a substantial
number of small entities as described in
the Regulatory Flexibility Act. The
designation of critical habitat only
duplicates and reinforces the :
substantive protection resulting from
listing; therefore, the economic and
other impacts resulting from designation
are expected to be minimal, and a
regulatory flexibility analysis is not
required. - T

his rule does not containa
collection-of-information requirement
for purposes of the Paperwork

uction Act. : »

This rule does not contain policies

with federalism implications sufficient

- Coastal Zone Management Act. Because
_the State did not respond within the

. states that critical habitat designations

.evaluate the minimal impacts of the

to warrant preparation of a federalism
assessment under E.O. 12612,

The Assistant Administrator -
determined that this designation is .
consistent to thé maximum extent .
practicable with the approved Coastal
Zone Management Program of the State
of California. This determination was
submitted for review by the responsible
State agency under sectian 3.7 of the

statutory time period, agreement with
the determination is inferred.
NOAA Administrative Order 2166

under the ESA, generally, are
categorically excluded from the -
requirement to prepare an _
environmental assessment or an
environmental impact statement.
However, in order to more clearly

critical habitat designation, NMFS ,
prepared an environmental assessment;
copies are available on request (see
ADDRESSES).

List of Subjects in 50 CFR Part 226
" Endangered and threatened species.
Dated: June 9, 1993.
Nancy Foster, ‘ .
Acting Assistant Administrator for Fisheries.
For the reasons set forth in the

preamble, 50 CFR part 226 is amended
as follows: =~ R

PART 226—DESIGNATED CRITICAL
HABITAT

1. The suthority citation for part 226
continues to read as follows:

Authority: 16 U.S.C. 1533.
. 2. Subpart C, which was reserved, is
added to part 226 to read as follows:
Subpart C—Critical Habitat for Fish

Sec.

- 226.21 Sacramento River winter-run
chinook salmon (Oncorhynchus
tshawytschi).

Subpart C—Critical Habitat for Fish

. §226.21 Sacramento River winter-run

chinook salmon (Oncorhynchus
tshawytscha). :

" The following waterways, bottom and
water of the waterways and adjacent
riparian zones: The Sacramento River
from Keswick Dam, Shasta County
(River Mile 302) to Chipps Island (River
Mile 0) at the westward margin of the
Sacramento-San Joaquin Delta, all
waters from Chipps Island westward to
Carquinez Bridge, including Honker
Bay, Grizzly Bay, Suisun Bay, and
Carquinez Strait, all ' waters of San Pablo

- Bay westward of the Carquinez Bridge.
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and all waters-of San Francisco Bay times to 30 minutes allows fishermen to . expected since NCDMF personnel were 1K

(north of the San Frenciseo/QOakland
Ba¥ Bridge) from San Pablo Bay to the
Golden Gate Bridge. : '
{FR Doc: 93-14133 Filed 6-15-93; 8:45 am}
BILLING CODE 3510-22-M :

S0CFRPart227
{Docket No. 820780-2180)

Sea Turtle Conservation; Shrimp
Trawling Requirements

AGENCY: National Marine Fisheries

Service (NMFS), NOAA, Commerce.

ACTION: Turtle excluder device
exemption. ‘ '

SUMMARY: NMFS will continue to allow
30-minute tow times as an alternative to
the requirement to use turtle excluder
devices (TEDs) by shrimp trawlers in a
small area off the coast of North
Carolina for 30 days. NMFS will - -
monitor the situation to ensure there is
adequate protection for sea turtles in
this area when tow-time limits are
allowed it liew of TEDs and to .
determine whether algal concentrations
continue to make TED use
impracticable. - C

EFFECTIVE DATES: This rule is effective
from June 11, 1993 through July 12,
1993. - oo :
ADDRESSES: Comments on the
coHection-of-information requirement in
this action should be directed to the
Office of Protected Resources, NMFS,
1335 East-West Highway, Silver Spring,
MD 20910; Attention: Phil Williams,

- and to the Office of Information and
Regulatory Affairs, OMB, Washingten,
DC 20503, Attention: Desk Officer for
NOAA.

FOR FURTHER INFORMATION CONTACT:
phil Williams, NMFS National Sea
Turtle Coordinator (301/713-2322) or
Charles A. Oravetz, Chief, Protected
Species , Southeast Region,
NMFS, (813/893-3366]. :
SUPPLEMENTARY INFORMATION:
Background ’

In regulations published April 15,
1993 (58 FR 19361), and on May 17,
1993 (58 FR 28793), NMFS allowed
limited tow times as an alternative to
the requirement to use TEDs by shrim
trawlers in a small erea off the coast or
North Carolina. This area seasonally
exhibits high concentrations of brown
algae, Diclyopteris spp., and & red alga,
Halymenia sp. Shrimp live within the
algae, which shrimpers harvest. Use of
TEDs under these conditions {s
impractical because they clog or exclude
a large partion of the algae. Limiting tow:

harvest shrimp efficiently and maintains
adequate protection for sea tustles that
maybenesﬁnginth’isma.NMFSwﬂl
continue to monitor the situation to
ensure there is adequate protection for
sea turtles in this area when tow-time
limits are allowed in lieu of TEDs and -
to determine whether algal ‘
concentrations continue to make TED

. use impracticable.

The Assistant Administrator for
Fisheries, NOAA (Assistant
Administrator), has determined that

"immediate action {s necessary to
‘conserve sea turtles pursuant to the

regulations at 50 CFR 227.72(e)(6). The
Assistant Administrator has also
determined that incidental tekings of
sea turtles during shrimp trawling are
unauthorized unless these takings are
consistent with the applicable biological
opinions and associated incidental take
statements described in-the previous
TED exemption published at 58 FR
28793 (May 17, 1993). ‘

Recent Events

The North Carolina sea turtle
stranding network reported that nine sea
turtles stranded in the North Carolina
Restricted Area during the previcus
exemption period: Eight logperheads
and one green turtle. None of the turtles
were nesting females, although it is :
nesting season. Recent aerjal surveys
have shown as many as 80 loggerhead
turtles in offshore waters adjacent to the
restricted area. This number of
strandings compares with five
loggerheads and one leatherback, which
stranded during May 1992

In addition, the merine mamm
stranding network reperted seven
bottlenose dolphins stranded in the
restricted area during this time. The
majority of the turtle and dolphin
strandings eccurred near Fopsail Island,
in the southern portion of the restricted

area. :
The cause of the strandings is not
certain as both shrimp trawlers and

- gilinet vessels have been operating in

and near the restricted area. The North
Carolina Division of Marine Fisheries
(NCDMF), which monitors fishing
activity in the restricted ares, reported
that, at most, one shrimp trawler was
fishing at any given time. NCOMF
reported compliance by trawlers
observed in the restricted area with the
30-minute tow-lime requirement.
Residents in the restricted area reported
to.NMFS greater shrimgigg activity
(zero to six trawlers fishing at any given
time}, though some of the vessels may
have been trawling outside the
restricted area. This difference in
reported fishing activity is to be

only able to observe fisking for 1 to 2
hours dha&ly

NCDMF also reported that a coastal
gillnet fishery for finfish is operating in
the region. North Carolina does not

. regulate gillnet fishing in its waters and

no estimate of activity is available.
Several of the bottlenose dalphins
stranded on beaches had net marks
characteristic of gillnet interactions.
Consultatfon under section 7 of the
Endangered Species Act (ESA) has been
reinitiated for the continuation of this

~ TED exemption because the strandings

of eight sea turtles mz:i represent
incidental takings in the restricted area
in excess of those authorized for the
previous exemption (April 1, 1983). As
a condition to continuing the TED
exemption in the North Carolina
Restricted Area, NMFS will place
observers on shrimp trawlers in this
area on & weekly basis during the sea
turtle nesting season to monitor any
incidental capture of turtles and to
monitor environmenta! conditions.
NMFS may fmpose more ~
conservation measuves, including the
use of TEDs, if it is determined that
turtles are not adequately protected in -
the restricted area. - -

- NMFS has determired that the
environmental conditions in the

© restricted area continue te render TED
use impracticable. Therefore, the

Assistant Administrator extends the
authorization to use restricted tow times

‘previcusly issued on May 12, 1993 (58

FR 28793, May 17, 1993}, as an
alternative to the requirement to use
TEDs in the North Carolina restricted
area. Specifically, el shrimp trawlers in

- the North Carolina restricted area are

authorized, as an alternative to the
otherwise use of TEDs, to limit
tow \imwtoacnﬂnm“&mwdays;

i 3 shrimpers in the
North Carolina restricted area with
immediate relief from having to-comply
withi the TED-use requirement while
comments are being received on a
propesed rule, published at 58 FR 30007
(May 25, 1993}, that would amend 50
CFR parts 217 and 227 to provide
permanent relief. The tow-time limit
and other requirements imposed by this
action will provide adequate protection
for endangered and threatened sea
turtles in the Nerth Carolina restricted
area.

Sea Turtle Conservation Measures

The sea turtle conservation measures
published at 58 FR 28793 (May 17,
1993) are extended here for another 30
days. The owner or operatos of a shrimp
trawler trawling in the North Carolina
restricted area must register with the

Syt
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