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1. THE PROCEEDINGS

These are proceedings pursuant to Section 15(b) and 15A of the
Securities Exchange Act of 1934 ("Exchange Act") to determine whether
1£ is in the public 1nterést to revoke the registration as a broker
and dealer of M, J. Merritt & Co., Inc. ("the registrant"); whether,
pending final determination of the question of revocation, it is nec-
essary or appropriate in the public interest or for the protection of
investors to suspend the registration of the registrant; whether it
is necessary or appropriate in the public interest or for the protection
of investors to suspend for a period not exceeding twelve (12) months
or to expel registrant from membership in the National Association of
Securities Dealers, Inc.; whether, within the meaning of Section
15A(b)(4) of the Exchange Act the Commission should find that Matthew
J. Merritt, Jr., James S. Vickers, Henry G. Vickers, Charles Nardi,
alleged principals of the registrant, and Edward Abramson, William
Perles, Lloyd Fetner, Robert Sharon, Burton W. Teague, Jules Winters,
John Costiera, William Downey, Robert Hines, Earle Sperer, Paul Walker
and Richard Treistman, salesmen of the registrant, are causes of any
order of revocation, suspension or expulsion which may be entered
herein;l/ and whether 'a notice of withdrawal from registration filed
by the registrant, but which has not become effective, should be per-
mitted to become effective, and if so, whether it is necessary in the

public interest or for the protection of investors to impose terms and

1/ Merritt, James S. Vickers, and Charles Nardi were principals in the

registrant, The status of Henry G. Vickers is in dispute. The others
named, at all times material, were salesmen of the registrant.
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conditions upon which the said notice of withdrawal may be permitted
to become effective,

The matters put in issue by the order for these proceedings are:

A. Whether, during the period from June 18, 1959 to the

date of the order (November 20, 1962) Benry G. Vickers participated in
and directed the business operations of registrant and was a person
directly and indirectly controlling it and tha; registrant willfully
violated Section 15(b) of the Exchange Act and Rule 17 CFR 240,15b-1
thereunder and Merritt, James S. Vickers, Henry G. Vickers and Charles
Nardi aided and abetted such willful violation in that they singly and
in concert made statements in registrant's application for registration
and in documents supplemental thereto which were at the time and in the
light of the circumstances under which they were made, false and misleading
with regpect to statements that no person not named in said application
and amendments directly and indirectly controlled the business of regis-
trant when, in fact, Henry G. Vickers directly and indirectly controlled
the business of registrant. It is further alleged that statements were
made in registrant's application for fegistration and numerous amendments
thereto that no person controlling or controlled by registrant had been
found by the Commission to have violated any provision of the Exchange

Act or the Securities Act of 1933 when, in fact, Henry G. Vickers had
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been found by the Commission to have violated a provision of the

2/

Exchange Act and a rule thereunder.

B. Whether, during the period above mentioned registrant

willfully violated Section 15(b) of the Exchange Act and Rule 17 CFR

240.15b-2 thereunder and Merritt, James S. Vickers, Henry G. Vickers

and Charles Nardi aided and abetted such violation, in that registrant

failed to promptly file an amendment correcting the alleged inaccuracy

of the information supplied in registrant's application for registration

3/

and amendments thereto.

C. Whether, during the ﬁeriod from about May 31, 1960

to about August 31, 1961, the registrant willfully violated Section

15(c)(3) of the Exchange Act and Rule 17 CFR 240.15c3-1 thereunder,

the net capital rule, and Merritt, James S. Vickers and Henry G. Vickers

4/

aided and abetted such violations.

2/

By order dated April 30, 1959 the Commission revoked the broker-dealer
registration of Vickers Brothers and expelled it from membership in
the National Association of Securities Dealers, Inc., upon a finding
that Vickers Brothers willfully violated the net capital provisions
of the Exchange Act and applicable rules promulgated by the Commission
thereunder and that Henry G. Vickers, one of its general partners, was
a cause of the order of revocation and expulsion (39 S.E.C. 83, 1959).

Every registered broker-dealer, pursuant to these provisions, is required
to promptly file an amendment to its broker-dealer registration if the
information contained in the original application or any amendment
supplemental thereto is or becomes inaccurate for any reason.

A registered broker-dealer, pursuant to the above provisions is pro-
hibited from making use of the means and instrumentalities of interstate
commerce to effect transactions in and to induce the sale of securities,
otherwise than on a national securities exchange, when the aggregate
indebtedness of the registrant exceeds two thousand per centum of its
net capital.
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D. Whether, during the period from about April, 1959 to the
date of the order, the registrant, Merritt, James S. Vickers, Henry G.
Vickers, Charles Nardi and registrant's salesmen above named willfully
violated the anti-ffaud provisions of the Securities Actsélin the offer
and sale of the common stock of Minerals Corporation of America, Inc.
(Minerals) and in connection therewith they made false and misleading
statements of material facts and omitted to state material facts to
purchasers and prospective purchasers of Minerals stock and engaged in
other conduct and activities which constituted a fraud and deceit upon
certain persons.

Pursuant to notice, a hearing was held in New York, N. Y. before
the'undersigned Hearing Examiner. No appearances were made on behalf of
Burton W. Teague and Jules Winters. The records of the Commission show
that the original order for these proceedings was served upon both of
tﬁese resbondents (File No. 8-7416-1-1, Postoffice receipts Nos. 812566
and 812570). Earle Sperer has signed a stipulation consenting to the
‘entry of an order finding that he had violated the Securities Acts as
charged in the order for the proceeding and finding him a cause of any
order of revocation 1ssued against the registrant, as charged. Edward

Abramson, in the course of an investigation, entered into a stipulation

3/ Section 17(a) of the Securities Act and Sections 10(b) and 15(c)(l)
of the Exchange Act and Rules 10b-5 and 15cl1-2 (17 CFR 240.10b-5 and
15¢1-2) thereunder are sometimes referred to as the anti-fraud provi-
sions of the Securities Acts. The composite effect of these provisions,
as applicable here, is to make unlawful the use of the mails or inter-
state facilities in connection with the offer or sale of any security
by means of a device or scheme to defraud or untrue or misleading state-
ments of a material fact, or any act, practice, or course of conduct
which operates or would operate as a fraud or deceit upon a customer or
by means of any other manipulative or fraudulent device.



similar in content to that outlined above.

All parties named in the order for the proceedings, except those
specifically ﬁentioned above, appeared either by counsel or in person.
Ail parties were afforded full opportunity to be heard and to examine
and cross-examine witngsses. At the conclusion of the presentation of
evidence, opportunity was afforded the parties to state their positions
orally on the record. Oral argument was waived. Opportunity was then
afforded the parties for filing proposed findings of fact and conclusions
of law, or both, together with briefs in support thereof. Proposed find-
ings and briefs were submitted by the Division and on behalf of most of
the respondents. |

Upon the entire record and from his observation of the witnesses,
the undersigned makes the following:

II. FINDINGS OF FACT

A. The registrant

1. The registrant has been registered with the Commission as a
bfoker-dealer pursuant to Section 15(b) of the Act since June 18, 1959
‘and its registration is still in effect., On October 23, 1962, registrant
filed a notice of withdrawal of its registration, which withdrawal has
not become effective.

2, Matthew J. Merritt, Jr. is president, a director and owner of
10Z or more of the common and preferred stock of the registrant.

3. James S. Vickers was originally reported to be an officer,
director and owner of 10%Z or more of the common stock of the registrant

until reported to be no longer such in an amendment filed on April 12,



1961.
4. Charles Nardi is a vice-president and director of the registrant.
S. The tegi;trant is a member of the National Association of
Securities Dealers, Inc., a national securities association registered
pursuant to Section 15A of the Exchange Act.
6. The registrant is permanently enjoined by an order of the
United States District Court for the Southern District of New York,
entered on or about April 25, 1961, by consent, from further violating
the net capital provisions of the Exchange Act and rules promulgated
thereunder,

Connection of Henry G.
Vickers with the registrant

7. 1t is alleged that in the period here relevant, Henry G.
Vickers éarticipated in and directed the business operations of the
registrant and was a person directly and indirectly controlling it.

8, Henry G, Vickers owned a 907 interest in Vickers Brothers,

a registéred broker-dealer. As previously noted, on April 30, 1959 the
Commigsion, on a stipulation and consent joined in by Vickers, found
that Vickers Brothers had willfully violated the net capital rulie, It
ordered the revocation of the registration of Vickers Brothers and its
expulsion from membership in the N,A.S.D. and named Henry G. Vickers and
Norman L. Martin, another partner of the firm, as causes of the order

of revocation and expulsion.

9, This registrant filed its application for registration on
April 27, 1959. 1Its then three principals had previously been asso-

ciated with Vickers Brothers. The new firm listed the Vickers Brothers
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address, 37 Wall Street, New York, N, Y. as its own and when its
registration became effective, it took over the premises occupied by
Vickers Brotﬁers and the remaining portion of the lease which, by its
térms, expired in Jﬁly, 1960. Henry G, Vickers transferred the furniture
and fixtures and the customerkcard files of Vickers Brothers, as well as
some of its stationery supplies, to James S. Vickers. According to both
James and Henry Vickers, this transfer was in discharge of an indebtedness.
James S. Vickers in turn transferred this property to the registrant as his
capital contribution to the firm,

10.. Henry G. Vickers was permitted to maintain the records of
Vickers Brothers on the premises of the registrant until about June, 1960.
when he was on the registrant's premises, on the average several days a
week, Henry G, Vickers used the desk of James F. Vickers and had his
nameplate on the desk or used the conference room. No rent was charged.
At or about the time the lease on the premises at 37 Wall Street expired,
his books and records were-méved by Henry G.Vickers to Connecticut,

11, It is contended, on behalf of Henry G. Vickers, that he was
on the premises at 37 Wall Street intermittently from approximately June,
1959 to June, 1960 for thé sole'pufpose of winding up the affairs of
Vickers Brothers and that the books and records of Vickers Brothers were
kept on the registrant's premises as a matter of convenience and to permit
Norman L. Martin, the registrant's cashier, who also had previously been
associated with Vickers Brothers, to assist in working on the latter'§
books and records. The Division.contends that in addition to any work

he may have been doing on the books and records of Vickers Brothers, Henry
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G. Vickers also directed the business operations of the registrant. It
is undisputed that after the registrant moved from 37 Wall Street in
July, 1960, Henry G. Vickers did not visit the offices of the registrant
except three or four times and that he conducted no business from there.

12. As part of. its liquidation activities, Vickers Brothers main-
tained a customer's account with the registrant which was under the control
of Henry G. Vickers. This account was closed out prior to the removal of
the registrant from the Wall Street premises. A good deal of the evidence
on the issue of control relates to the activities of Vickers Brothers and
Henry G. Vickers in the shares of Minerals. Vickers Brothers had been the
underwriter of an issue of 300,000 shares of Minerals at an offering price
‘ of $1 per share. The Offering Circular is dated May &4, 1955. As of
April, 1959, Vickers Brothers owned 47,000 shares of Minerals stock and
thegse ghares were liquidated through the registrant during the period
July, 1959 through April, 1960.

13. In addition, Vickers Brothers had loaned Mineréls $24,000 in
1956 or 1957 and $19,000 was advanced by certain individuals to Minerals
through Vickers Brothers in 1957. These debts were outstanding while
Henry Vickers made use of the registrant's premises. The debts were not
satisfied until September, 1960 when 500,000 shares of Minerals were
received by Vickers Brothers in discharge of both debts. Of this amount
Vickers Brothers retained 300,000 shares. These shares, which wefe
investment stock, were turned over to Merritt by Henry Vickers in
October, 1960. Vickers maintained the transaction was a loan of stock;

Merritt testified that they were received in satisfaction of a debt.
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14. Henry Vickers followed closely merger negotiations in the spring
of 1960 involving Minerals. He attended negotiation meetings and went with
Merritt and others to Florida to inspect properties involved in the pending
Merger.

15. Michael S. Snyder was employed as a trader for the registrant
from July, 1959 antil the early part of 1960. He testified that he took
his orders from Merritt, Nardi, and James Vickers. One time when they
were not available, he obtained a quotation on Mineralg from Henry Vickers.
Vickers also gave him about three or four trading orders, he declared, which
Snyder executed. One of these was a sale of Minerals stock wh;ch Snyder
executed after obtaining Merritt's appro&al.

16. Snyder also recalled that Henry Vickers attended a sales meeting
" together with the president of Minerals and answered questions., Snyder
also obtained additional information on Minerals from Henry Vickers from
time to time.

17. Joel K, Plattner was employved by the registrant as assistant
trader to Snyder from December, 1959 until the latter left. Then he became
the trader. He testified that the registrant maintained a market in
Minerals, although there Qas not trading every day. While Sn&der was
employed, he obtained quotations from him. Afterwards, according to
Plattner, he received daily quotations from Merritt, James Vickers, or
Henry Vickers, whoever was available at the time (Tr. 747). He could not
estimate how many times he received quotations from Henry Vickers,
asserted that it was more than once or twice but that he could not say

whether it was as much as twenty or thirty-five. He recalled asking



- 12 -

Henry Vickers for a quotation on Minerals on one occasion and being
referred to another brokerage house. He further testified at another
point he obtained quotations about once a week (Tr. 1019).

18, There is additional evidence that Henry Vickers attended saies
meet ings of the registrant and gave the salesman information on Minerals.
Rober t Hines recalled‘being present at one meeting addressed by Henry
Vickers. John Costa estimated that Henry Vickers spoke to three or four
such meetings, Merritt testified that he asked Henry Vickers to speak
on one occasion.

19. The Division also relies upon an alleged sale of Minerals
stock by Henry G. Vickers on behalf of the registrant to one of its
customers, Miss M.E.B. Miss B. had bought Minerals stock in 1955 from
Vickers Brothers, through Henry G. Vickers, when he was a member in that
firm., Miss B. testified that in July, 1960 she received a telephone call
from a person who identified himself as Henry A. Vickers, associated with
the registrant. The caller made certain statements to her about Minerals
and its future, and stated that a purchase at that time would average down
the cost of the total stock she had purchased. Miss B. did not want to
make the investment, according to her testimony.

20. A few days after this conversation Miss B. received a con-
firmation from the registrant, dated July 15, 1960, for 500 shares of
Minerals at a.price of $225 (Div. Ex. 22). She did not make any remittance
even though she received two notices from the registrant to remit the

amount ,
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21, She received a follow-up telephone call severaldays after
the second notice requesting payment, Miss B, testified, from a man
"who identified himself as Mr, Vickers. He demanded payment and became
angry when Miss B. stated that she had not ordered the stock and did not
intend to pay for it,

22. Henry G. Vickers denied having any transactions with Miss B,
after he sold her stock in 1955, It is pointed out that the purported
sale to Miss B. took place in mid-July, 1960, which was after the period
that Henry G, Vickers testified he had taken his possessions from the
offices of the registrant. Furthermore, the confirmation of the transac-
tion bears the initials "EA", the initials of a salesman of thé registrant,
Miss B. also testified that the person who called her gave her the name
Henry A. Vickers rather than the middle initial "G'", the correct middle
initial of Henry G. Vickers.

23. There is no évidence that Henry G. Vickers made or attempted
to make any sales of stock on behalf of the registrant except this one
transaction. In view of this fact and the other factors involved here,
particularly the initials appearing on the confirmation and the evidence
that this transaction took place at a time when Henry G. Vickers had
either moved out of the registrant's offices or was in the process of
doing so, the undersigned credits the testimony of Henry G. Vickers that
he never dealt with Miss B. in 1960. It is clear, however, that Miss B,
did receive telephone calls from a peréon who acted on behalf of the
registrant. Details of those conversations are admissible against the

registrant, therefore, and will be dealt with in another section of this
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decision. The undersigned credits Miss B.'s testimony that the person
who telephoned her on behalf of the registrant used the name Henry Vickers,
but he credits Henry G. Vicker's denial that he was the one who made the

6/
telephone call referred to in Miss B.'s testimony.

24, The Division further contends that Vickers Brothers, through
Henry G. Vickers, acted for the registrant in certain transactions involving
purchases of Minerals stock by J.C.A. Mr. A. invested a sum of money in
registrant's stock in June, 1959. Some time prior thereto, he h;d been
shown an outline of a proposal to set up a new brokerage firm which would
include Henry G. Vickers. There is no proof that Henry G. Vickers had
anything to do with the drafting of this outline. Actually Mr. A. made
his investment in the registrant at the suggestion of Burton W, Teague,
also one of the investors in the registrant who acted as a saiesman.

25. Mr. A. purchased 10,000 shares of Minerals from Vickers
Brothers on or about February 27, 1959 (Div. Ex. 152). He received an
acknowledgment of his payment from Vickers Brothers and a receipt for
the shares which were being held in safekeeping for his account (Div.

Ex. 149),

26, According to Mr. A., he purchased an additional 20,000 shares
of Minerals from the registrant through Teague on or about October 15,
1959. He first received a confirm#tion bearing the legend '"FOR INVESTMENT
PURPOSES ONLY" (Div. Ex. 153). Mr. A, testified that he protested to
Teague about the use of this legend and received a second confirmation

labelled "DUPLICATE CONFIRMATION" bearing the same information as the

6/ See N. Sims Organ & Co., Inc., 40 S.E.C. 573, 576 (1961); aff'd 293
F. 2d 78 (1961); cert. denied 368 U.S. 968 (1962); U.S. v. Benjamin,
328 F. 2d 854, 861 (1964).
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previous confirmation except that the legend was omitted (Div. Ex. 150).

27. Prior to his purchase from the registrant, Mr. W. received
letters from Vickers Brothers notifying him that the firm of Vickers
Bfothers was being liquidated and to advise whether he wished to have
his stock left in safekeeping with the registrant or wished to make
some other arrangements (Div., Ex. 156, 157 and 158). Mr. A. requested
that the stock be forwarded to him but, according to his testimony, this
was not done (Div, Exs. 159 and 160). By letter dated June 27, 1960,
on the stationery of Vickers Brothers, Henry G. Vickers advised Mr. A,
that Vickers Brothers were holding 30,000 shares of Minerals for his
account and that this stock would be transferred as soon as certain
matters were cleared up (Div. Ex. 154).

28. Mr. A. further testified that after receipt of the aforemen-
tioned letter, he received three certificates for 10,000 shares each with
the endorsement on the back reading ‘''Vickers Brothers'". Mr. A. wrote to
Teague on November 21, 1960 objecting to the endorsement and asked Teague
to obtain for him "proper instruments of ownership 16 my own name' (Div.
Ex. 155). A. never did receive any certificates,

29. Henry G. Vickers recalled that Vickers Brothers had some
transactions with Mr. A. in Minerals stock. He was vague as to the
details of the transaction but thought that A. had bought some stock
from Vickers Brothers and was given some investment stock in lieu of it
(Tr. 1817-1821). He denied that any stock that A, received from Vickers
Brothers had anything to do with any dealings that A. had had with the

registrant in Minerals stock.
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30. Merritt testified that tﬁe confirmation sent Mr. A. for
20,000 shares on the étationery of registrant was never sent by it and
that no payment was received for the amount indicated on the confirmation,
aﬁd that the registrant's ledgers did not reflect the transaction (Tr.
2543-2553).

31. However, there is documentar& proof that A. mailed a check to
the registrant within twelve days of the alleged sale to him in the
exact amount required by the confirmation (Div. Ex. 161) and that the
check was deposited to the credit of the registrant (Div. Exs. 162 and
163). Under all the circumstances, the undersigned concludes that the
registrant was obligated in October, 1959 to make delivery of 20,000
shares of Minerals and in the transaction had acted as broker for Mr. A.
There is no proof that any such delivery was made other than the transac-
tions Mr. A. had with Vickers Brothers. Henry G. Vicke:s was very uncertain
as to why his firm would have delivered 30,000 shares of Minerals to Mr.
A. when it was obligated to deliver just 10,000. While he speculated as
to what the reason might be, no evidence was submitted to fortify his
surmise. Under the circumstances, the undersigned concludes that the
evidence establishes that some arrangement was entered into by and between
the registrant and Vickers Brothers, through Henry G. Vickers, whereby the
obligation of the registrant to deliver 20,000 shares of Minerals to Mr.
A. was assumed by Vickers Brothers which then had substantial holdings of

that stock.
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32. It is clear that Henry G. Vickers was given special treatment
on the premises of the registrant. This was due to his friendship with
the principals, the association of his brother with the registrant, aﬁd
his part in mutually satigfactory arrangements whereby the registrant
took over the lease of.the premises from Vickers Brothers. However,
there is no proéf that Henry G. Vickers made any monetary investment in
the registrant or owned any stock. There is no proof that he acted for
the registrant in transactions with customers in the purchase or sale of
stock. 1In the one instance where such evidence was presented, that in the
case of Miss M,E.B., it has been concluded that it was not established
that Henry G. Vickers took part in the transactions involved.

33. It has been found that both the oral and written evidence
presented establishes that Henry G. Vickers, acting for Vickers Brothers,
assumed the obligation of the registrant to deliver a block of 20,000
shares of Minerals purchased by J,C.A. from the registrant, actiﬁg as
broker for J.C.A. There is no proof that this arrangement was made
with the knowledge or consent of J.C.A.

34. There is no proof that Henry G. Vickers gave any instructions
or directions to the registrant's salesman or to its principals. The
only tangible evidence relating in any way to any control function by
Henry G. Vickers was that presented by the traders of the registrant.

In the case of Michael S. Snyder, who was a trader from July, 1959 until
the early part of 1960, it appears that on one occasion he obtained a
quotation on Minerals from Henry G. Vickers and that Vickers gave him

three or four trading orders, which he executed. This was in a period
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of approximately eight or nine months. This evidence, in the opinion
of the undersigned, falls short of establishing that Henry G. Vickers
ekercised control over Snyder's activities.

35. Joel K. Plattner, who succeeded Snyder, testified that he
recgived quotations on Minerals frequently from Henry G. Vickers.
Plattner was the trade; for the last three or four months of Henry
G. Vickers' stay on the premises of the registrant. Henry G. Vickers'
visits to the offices tapered off toward the end of the period and he
was not there regularly. Plattner was uncertain as to how often he
actually obtained quotations on Minerals from Henry G. Vickers. His
testimony in that regard is confusing and contradictory, particularly
in the light of his own testimony that as much as he could, he tried
to act on his own authority and tried to avoid specific directions from
others in his trading activities. The undersigned concludes that there
is no substantial evidence that Henry G. Vickers controlled the activities
of the traders. While there is evidence of some accommodation arrangement
in the case of the stock transaction with J.C.A., referred to above, the
undersigned concludes that the evidence does not establish that Henry G.
Vickers was a person who directly and indirectly controlled the regis-
trant and should have been listed in registrant's application for regis-
tration and amendments thereto.

B. Violations of the
net capital rule

36. An issue raised in the order for the proceeding is whether,

during the period from about May 31, 1960 to about August 31, 1961, the
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registrant willfully violated Section 15(c)(3) of the Exchange Act and
Rule 17 CFR 240.15¢c3-1, both collectively referred to as the net capital
rule. It is also alleged that Merritt, James F, Vickers and Henry G.
Vickers aided and abetted such violations.

37. Investigators employed by the.éommission testified in detail
concerning the financigl condition of the registrant at variouf times as
revealed by trial balances submitted by it. The financial condition of

the registrant, according to one of these witnesses, as of May 31, 1960,

as computed pursuant to requirements of the net capital rule may be

summarized as follows:

Aggregate Indebtedness $110,311.73
Required Adjusted Net Capital 5,515.59
Net Current Capital Deficit $5,799.21
Add: market value 16,637.56

proprietary securities
Adjusted Net Capital Deficit 22,436.77
Net Capital Deficiency $ 27,952.36

(Div. Exs. 109 & 110; R. 1052, 1054 and 1055).

38. The registrant had a net capital deficiency of $27,952,36 and
needed that amount to bring it up to compliance with the net capital rule
(Div. Ex. 110; Tr. 1054),

39. A similar analysis of a trial balance as at September 15,
1960, as submitted by the registrant, reveals the following net capital

deficiency:
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Aggregate Indebtedness
Required Adjusted Net Capital
Net Current Capital Deficit
Add: market value
proprietary securities
Adjusted Net Capital Deficit
 Net Capital Deficiency
(Div.

Exs. 111 & 1123 R,

40,

as at December 30, 1960 revealed a continued net capital deficiency as

follows:

Aggregate Indebtedness
Required Adjusted Net Capital

Net Current Capital

Less: market value
proprietary securities

Adjusted Net Capital Deficit

Net Capital Deficiency

(Div.

Exs. 113, 114; R,

§85,747.43
4,287.38

$39,613.25

20,495.13

$60,108.38
$64,395.76

1056, 1057 and 1060).

An analysis of the trial balance submitted by the registrant

$59,855,98
2,992.80

$23,960.00

31,413,08

_7,453.08

$ 10,445.88

1062 and 1064).

41. Further analyses of registrant's trial balance were presented
by the Division indicating a net capital deficiency on March 15, 1961
of $9,912.38; (Biv. Ex., 115, 117, Tr. 1068-1070); on July 31, 1961 of
1269),

$5,366.80 ‘and $9,237.11 as of August 31, 1961 (Div. BEx. 130, Tr.

(Div. Ex. 127-128, Tr. 1263-67),.

42. The registrant took issue with the above calculations maintain-
ing that it Qhould have received certain credits which were not allowed.
On November 2, 1960, the registrant entered into an agreement with a

D. M. Berdine in which Berdine agreed to lend, and did lend, the registrant
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$4,000. This agreement was signed by Merritt on behalf of the registrant .
and by Burton W. Teague, acting as attorney-in-fact for Berdine (H.
Vickers Ex. 8). Thé registrant contends that this loan was an indebt-
edness subordinated to the claims of general creditors pursuant to a
satisfactory subordination agreement as defined in Rule 15c3-1 and that
the amount of the‘loan should have been excluded in the computation of
aggregate indebtedness which Division analysts admittedly did not do.

The Division urges that the contention of the registrant should be re-
jected for the reason that a copy of Teague's power of attorney, although
requested by it, was never filed.

43, Merritt testified that the question of the proof of Teague's
authority was not raised until after the March 15, 1961 trial balance had
been submitted and that according to his understanding, Teague took this
matter up with a Commission attorney and satisfied him on that point.
Unfortunafely both Teague and the attorney with whom he presumably dealt
did not testify in this proceeding. There is no written evidence of com-
munications on this subject other than agreement that on March 20, 1961,
Merritt sent the Commission at its New York office a copy of the subordina-
tion agreement. The Division also produced a file copy of a letter to the
registrant dated October 15, 1961 informing it that it was in violation of
the net capital rule and that no consideration had been given to the sub-
ordination agreement because it did not meet requirements (Tr. 2275-2279).

44. Even if the registrant were given full credit for the $4,000
loan as a satisfactory subordinated loan, the ultimate findings of viola-

tions of the net capital rule by registrant still must be found, although
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the extent of the respective deficiencies would be less. Since the loan
agreement is dated November 2, 1960, it would not affect the net capital
deficiencies found for prior periodé; that of May 31, 1960 of $27,952.36,
and that of $64,395.76 as of September 15, 1960. The deficiency found as
of July 31, 1961 of $5,366.80 w;uld have been reduced to §1,116.81 if full
credit had been given to the $4,000 loan as a satisfactory subordinated
loan, but there would still have been a deficiency. A similar recalcula-
tion of the net capital deficiency of $9,237.11 as of August 31, 196l
would have reduced the deficiency to $5,037.11 (Tr. 2285).

45, It is further argued on behalf of the registrant that no credit
was given it in the net capital calculations for certain shareholdings which
should have been credited. The registrant listed in its portfolio, as of
August 31, 1961, 21,400 shares of Tresdor Larder stock at a market price of
6¢ a share for a total value of $1,284. No value was allowed for this stock
in the net capital calculations, the comment being made '‘no value allowed
as no Bid or asked prices appear in the 'pink sheets' or in the case of
Canadian stocks the Financial Chronicle, 10 days before or 10 days after
Trial Balance date" (Div. Ex. 130). The registrant produced a letter from
a Canadian securities firm stating that this stock was currently being
quoted as 4%-5%¢ (Canadian funds). However, this letter is dated October
18, almost two months after the date of the trial balance. The net capital
rule provides that in computing the net capital of a broker, pursuant to
the net capital rule, there shall be deducted assets which cannot be
readily converted into cash. The Commission has stressed that the type

of asset for which a broker may receive full credit is one which is subject


http:$27,952.36
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to “prompt liquidation to meet customer's demands made in the course of
a securities business. . ."Z,

46. The undersigned finds that the standard followed by those who
célculated the net capital deficiency of the registrant, as set forth above;
was a reasonable one ip the light of the provisions of the net capital rule
and the stress placed by the Commission on the requirement that it must be
apparent that any assets in a portfolio can readily be converted into cash.
The registrant has not produced any evidence that as of the date of the
trial balance there was a ready market at any price for the Tresdor Larder
stock.

47. It is also claimed that on its August 31, 1961 trial balance
registrant itself made a mistake in listing itself as short some Cutter
Laboratory stock when actually it was not. However, even when Merritt
attempted to recalculate the net capital position of the registrant as
of August ‘31, taking into account all the contentions he advanced on
behalf of the registrant, it was found on examination that the result
would still be a net capital deficiency of §2,347.63 (Regist. Exs. 8-3
and D). Only as of July 31 would there have been a surplus using Merritt's
calculations (Regist. Ex. 8-A and 8-C).

48. The registrant fufther contended that the net capital defic-
iency of March 15, 1961 was specifically affected by certain mistakes on
the trial balance itself and by registrant's failure to list certain secur-

ities among its assets. It was conceded that this still would have resulted

7/ Carter Harrison Corbrey, 29 S,E.C. 283, 287 (1949). See to the same
effect, Guy D. Marianette, 11 S.E.C. 967, 970 (1942).
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in a small deficiency (Tr. 1944). However, there is no proof fhat a cor-
rected trial balance was ever submitted to the Commission in substitution
of the statements submitted. Calculations can only be made on trial
balances submitted by a registrant as supplemented by any investigation
made.

49, It is also argued that the registrant was not aware of any
violation of the net capital rule until the injunction proceeding was
brought on March 24, 1961 and that it corrected the deficiencies re-
vealed in the Maréh 15, 1961 statement promptly and was not in violation
of the net capital rule thereafter. The net capital rule was designed
for the protection of investors in the public interest. It places upon a
broker the duty of keeping in compliance with that rule at all times.

A broker cannot wait until notice by the staff to exert efforts to achieve
compliance. It has also been noted that the registrant did not keep in
compliance with the net capital rule after March 15, 1961,

50. The evidence reveals that the registrant was in violation of
the net capital rule at various times during the period May 31, 1960 to
August 31, 1961. In view of the long period of time over which these
violations occurred, and the substantial amounts of the deficiencies
found, it is concluded that the violations were willful.ﬁl

51. Merritt was a person in control of the registrant all during
the period involved. James S. Vickers also was a person in control of
the operations of the registrant until he severed his connection with

that firm at the end of 1960. 1t is concluded that Merritt and James S.

8/ Churchill Securities Corp., 38 S.E.C. 856, 859 (1959); Sebastian
& Company, 38 S.E.C, 865, 868 (1959),
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Vickers aided and abetted in registrant's violation of the net capital
9/
rule.

C. Activities of the Registrant
in the Sale of Minerals Stock

1. Operational history and financial
condition of Minerals

52. Minerals was incorporated under the name of Uranium Ventures,
Inc. on February 11, 1955. 1Its name was changed to its present name on
April 6, 1955. Minerals was organized for the purpose of acquiring
certain mineral property and to engage generally in the exploration,
development and mining of uranium and other ores, James S. Vickers
had an early association with ﬁinerals as secretary-treasurer and dir-
ector for the first sear and a half of that company's existence; He
became a director ugain in 1958 for a six months period. As previously
noted, Vickers Brothers had been underwriter of an issue of 300,000 shares
of Minerals stock offered to the public on May 4, 1955 at $1 per share.

53. Testimony presented at the proceeding establishes that
Minerals did not have an economically successful program. Conrad Norman,
who was president and chairman of the board of directors of Minerals from
approximately the end of 1957 until approximately June, 1960 testified
that during his entire period of office the only moneys accruing to
Minerals as the result of the operation of certain mineral and oil
claims was approximately $6,000 or $7,000 (Tr. 975, 995, 996). Federal

income tax returns filed by Minerals reflect the results of unprofitable

9/ All during the period involved here, and particularly on the specific
dates when violations of the net capital rule occurred, registrant
was transacting business in securities and using the mails in the
regular course of its business.
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operations., For the years 1955 through 1959 its deficit steadily
increased from $82,604.20 to $338,543.89 (Div. Exs\2101~106). Accu-
mulated tax loss for the period also increased from §140,014.82 to
3338,543.89 (Div. Exs. 101, 102, 104-106). The balance sheet submitted
vith the returns reflected net losses for each of the years 1956 through
1959 in substantial amounts (Div. Ex. 103-106). 1Its balance sheet as

of May 31, 1960 reflected a retained income deficit of $420,866, Its
principal assets as at the times material herein consisted primarily of
various properties which were exploration claims of doﬁbtful value and a
substantial tax loss.

54. While Norman was president of Minerals, no financial statement
was made available to the public and actually its books and records were
not kept in good order and up-to-date from about December 31, 1956 through
December 31, 1960 (Tr. 866, 873). The evidence establishes that Norman
relayed information about the condition of Minerals to Merritt, James S.
Vickers and Henry G. Vickers, all of whom had a keen interest in the con-
dition of that company.

55. By agreement dated March 15, 1960, approved by the stockholders
of Minerals on June 1, 1960, Minerals acquired all of the capital stock of
Macksey Corporation and the Greene-Macksey Corporation, real estate develop-
ment firms, in exchange for 80% of all the shares of capital stock of
Minerals (Div, Ex. 107; Div. Ex. 88, note A). Among other things the
agreement of March 15, 1960 noted that it was entered into " . . . with
a full realization of the speculative nature of the value of the assets

of Minerals; and Minerals makes no representation or warranties whatsoever
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with respect to the value thereof, whether present or prospective"
(Div. Ex. 107, p. 15). Attached to the agreement was a list of the
assets and liabilities of Minerals noting an estimated los; carried
fdfward of $300,000. Also attached was a list of four ag;éements to
whiqh fhe Macksey interests were parties. These all dealt with parcels
of real estate which wére to be developed.

56. One of the real estate developments mentioned in the agreement
of March 15, 1960 was the so-called Emerald Harbors Development. Its
value, as ref;ected on the balance sheets of ﬁacksey Corﬁorationiand
Macksey Construction Company, was such that the actual equity in it
was zero as of August 31, 1958; $3,312.50 as of August 31, 1959; and
minus $5,375 as of August 31, 1960 (Div. Ex. 86).12/ As of December
31, 1960, the‘balance sheets of Minerals showed an equity of minus
$6,706 (Div. Ex. 88, note H). It appears there that it was successful
in selling 23 lots in the Emerald Harbors development by December 31,

1960 out of 80 lots available, with 6 lots being sold later. 1t did not

10/ Div. Ex. 86 is a financial statement prepared by Alfred Coleman, an
accountant and tax consultant. He prepared this statement at the
request of Macksey Corporation in 1960 after re-creation of the
books and records of Macksey Corporation from available records
and consultation with the president of the company. Objection
was made to the use of this statement because it was based on
financial data obtained from the books and records of Minerals and
Macksey interests, which books were assertedly not before the Com-
mission, Basic records prepared by Coleman for the Macksey interests
and identified by him were in the hearing room and available for
cross-examination. The financial statement was prepared by Coleman
as one of the items of regular business for the Macksey Corporation
and was the best evidence available, some records having been lost
in a flood. The statement, therefore, may be used as the basis for
the finding of the financial condition of Macksey Corporation.



- 28 -

proceed with other contemplated developments. As at December 3i, 1960,
the stock of Green-Macksey Corporation was worthless (Div. Ex. 93; Div.
Eg. 88, Note A). The Consolidating and consolidated balance sheet of
Minerals and its subsidiary, Macksey Corporation, shows that as of
December 31, 1960, there was a deficit of $485,943. There was a net
loss from operations for the seven months ending December 31, 1960
of $43,724.ll/
2. Purchase and Sales Transactions

by Registrant in the Stock of

Minerals and the activities of
its individual salesmen therein

57. During the period here relevant the registrant took an active

and continued interest in Minerals stock during the period June 19, 1959
to December, 1960, a period of its greatest activity in trading in the
stock. The registrant purchased 589,275 shares of Minerals and sold
405,173, leaving a balance of 184,102. Purchases were made at a price
range from .05¢ per share to a high of 5/8. Sales were made from a low
of 15¢ to a high of 9/16., Lower prices prevailed toward the end of the
period involved (Div. Ex. 123). The evidence indicates that while the
registrant also dealt in other stocks, its activity in Minerals con-

stituted a substantial part of its total business.

11/ The auditor's report referred to above was prepared from the books
and records of Minerals which included records obtained from the
Macksey interests. Detailed testimony was given as to the prepara-
tion and the undersigned overruled objections to its use in this
proceeding.
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58. The registrant's business was initially carried ?n at 37
Wall Street. Salesmen sat in one room, which was open space; Later,
during the time when the registrant was there, a smaller room also
bécame available and two or three salesmen occupied it at times.
Merritt testified that at no time did the registrant have more than
six salesmen on its pa&roll. The registrant moved to 125 Maiden Lane
in July, 1960 and there the salesmen occupied one room. There was some
partitioning at each location but they were not floor to ceiling parti-
tions and according to Merritt and others who testified the occupants
of the saiesrooms could hear each other. Anyone having supervisory
authority could also hear their conversations by stationing himself at
a central point. The registrant had customer card files maintained by
Vickers Brothers, turned over to it by James $. Vickers, as part of his
investment., It developed additional leads of its own as a result of
various mailings it made, a list of stockholders of Minerals, and leads
that its own salesmen had developed for themselves. Staff meetings were
held from time to time. Estimates as to the number of these varied
widely, but it appears that Minerals was discussed at about ten of those
meetings.

59. The activities of each of the principals of the registrant
and their salesmen will now be considered separately:

Matthew J, Merritt, Jr.

60. Merritt, at all times here relevant was president of the

registrant, a director and beneficial owner of 107 or more of its stock.
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During most of this period, Merritt was in daily attendance at the offices
of the registrant and among other things supervised and directed the office
and sales personnel., Merritt testified that he became especially inter-
ested in Minerals cdmmencing approximately in the fall of 1959 when a large
broker evidenced interest in the stock and merger negotiations for the
Macksey interests began. Merritt followed those developments closely,

in part, he stated, because he was interested in the registrant participat-
ing in a future stock issue by Minerals if there was a decision to make
such an offer. He attended some of the negotiating meetings among the
parties in New York City. He also went to Florida for about ten days in
the spring of 1960 and was shown the properties which the Macksey interests
were developing or hoped to develop. He maintained that he was told by the
head of the Macksey group that they owned all the properties which he was
shown (Tr. 2209-2213),

61. Continuing his testimony, Merritt stated that when he returned
to his offices, he kept in touch with Mr. Tom Macksey, head of the Macksey
group, and on the basis of information obtained from him, prepared material
on Minerals which he put in registrant's publication '"Market Views", a
publication regularly distributed to a mailing list of approximately
3,000 persons. The second page of the March issue of Market Views was
devoted to a discussion of the land equities and of Minerals in particular.
The discussion of Minerals is as follows:

A new entry into this field is MINERALS CORPORATION

OF AMERICA, a low priced speculative stock, which has been

dormant for quite some time. They recently concluded a

merger agreement to be approved by the stockholders in

April with the Macksey interests of Sarasota, Florida. These
interests are composed of the following four subdivisions:
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»

EMERALD HARBORS, an exclusive development for the
high income bracket, has lots starting at $12,000 and
going as high as $30,000, and homes beginning at approx-
imately $35,000 and going as high as one may desire. We
have seen the plans for the properties development and they
are quite beautiful and outstanding, with all homesites
having water-frontage. The RIVERDALE subdivision is very
large, with, as we understand, 1500 homesites already
having been sold. These too are all water-front properties,
with land and homes to be built thereon starting at $12,000.
This will certainly attract the retiring individual and those
wishing to just invest in real estate. The BRENTWOOD division
is also large, although not a water-front property, and will
consist of low-cost housing, which should do verywell. The
fourth piece of property is referred to presently as ROUTE
30l. A goodly amount of this subdivision is commercial
property along Route 301, which will prove highly profit-
able, since the corporation is considering building a
shopping center and renting the sites thereon. The remain-
ing acreage will be devoted to low-cost housing.

The Macksey interests have projected that the net
profits, before taxes, from the sale of these properties
should be better than $7 million. Likewise, when the
building on these properties is completed, the profit, which
would not include the Route 301 acreage, would be better
than $4 million. Consider also that in the Riverdale de-
velopment MINERALS CORP, OF AMERICA are the owners of the
utilities (water and sewerage ), which would bring to the
corporation better than $100,000 a month net. Over and
above this, it is important to know that they are also the
owners of the construction companies and all of the subcon-
tractors with whom they deal, except for the electricians.
They own the real estate company through whom the purchases
and sales of the parcels are made.

The Macksey Brothers have been in the development busi-
ness for over thirty years. They have eight subdivisions in
Detroit at the present time, which have done extremely well.
These assets, it has been said, will eventually find them-
selves in MINERALS CORP. OF AMERICA, as will their other
assets. MINERALS CORP. will continue to expand so that it
will be in direct competition with Arvida, General Developers,
etc, We feel convinced of the new management's ability and
integrity to accomplish this feat, and consider that of all
the Florida land speculations, this is the most outstandingl n 12/

(Div. Ex. 46)

12/ Previous notice of Minerals in registrant's market letters were:
On July 3, 1959, it was listed at the end of the letter with a group
(continued on next page)
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62. Merritt further testified that when he was in Florida the
accountant for the Macksey Company, Coleman, explained that he was
setting up a balance sheet for the firm in which properties would be
put down at their estimated resale vaiue rather than at their original
cost. He stated that while he did not see a completed balance sheet
at that time, a balance sheet was submitted at the meeting of stock-
holders of Minerals in June, 1960 called to ratify the merger and that
this balance sheet, just as the work sheets he saw, included as an
asset of over $6,000,000 "developed lots offered for resale" (Resp.
Ex. 4; Tr., 2228-2230; 2235-2237).l§/

63. Merritt also received a copy of the proxy notice, dated May

12, 1960, sent out by Minerals to its stockholders dealing with the pro-

posed merger (Div. Ex. 23). It described in glowing terms the plans and

12/ (Continued from preceding page)
of other companies under the heading ""We also recommend the
following:'** A similar mention was made in an issue of July 30,
1959, 1In an issue of September 25, 1959 it was listed under the
heading "Promising low-priced stocks" as follows:
"We continue to recommend MINERALS CORPORATION OF
AMERICA and GIBRALTAR MORTGAGE, two very promising
low-price speculations. Both companies are presently
negotiating separately with other companies for poss-
ible mergers. 1If suitable agreements are reached, we
feel that these stocks could appreciate substantially.
Although we shy away from penny stocks in general, we
feel that thege two stocks are worthy for investors
willing to take considerable risk." (Div. Ex. 62)

13/ No evidence was submitted as to who prepared this exhibit. Coleman
testified in the proceeding and stated that in his work he used
actual cost as a basis for valuation, He was not questioned about
this exhibit.
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prospects of the Macksey group and sought approval for the merger. No
financial information on the companies was included.. Merritt received
about 200 of these statements which were distributed to interested
customers or prospects. Registrant's market letters, in addition to
being sent to a mailing list of 3,000, were also available at the offices
of the registrant and the salesmen were instructed to rely on the material
contained in them and to use it in discussions with customers.

64. The Division asserts that the information contained in the
Market Views letters, dated Septembetr 25, 1959 and March 21, 1960 and
the proxy statement dated May 21, 1960 are false and misleading in that
they did not reveal the heavy mortgages outstarding against the properties
vhich the Macksey group was trying tg develop so that the group had little,
if any, equity in the properties. Registrant contends that Merritt sought
to carefully check on the assets of the Macksey group, inspected the prop-‘
erties hiﬁself and believed and was assured that the Macksey group owned
substantial assets and would be able to complete its plans as projected.

65. It is evident from Merritt's testimony that he took all
assurances or inferences that there were no encumbrances on the proper-
Eies being developed by the Macksey group without doing any checking.
He testified that he saw work sheets which resulted in a balance sheet
as of April 30, 1960 for the Macksey group which was presented at the
general meeting of Minerals stockholders. If he had checked these work
sheets, he would have found out that there was an item listing mortgages
in a substantial amount. He never sought or obtained a profit and loss

statement to indicate the result of current operations of the Macksey group.
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66. The Market Views letter of March 21, 1960 was designed and
was used as selling literature for Minerals stock. Most of that issue
was devoted to Minerals stock. Mention was made of all the profits'to
be expected from the Macksey real estate developments - a profit of
better than $7,000,000- and an income of $100,000 a month from utilities
operations. Nowhere was there any discussion of the equity interests of
the Macksey group in the real estate involved, their current operations,
or the balance sheet figures., While it was correctly stated that Minerals
itself had been dormant for quite some time, no details were given as to
the extent of the losses they had 1ncurred.12, It is argued thgt Merritt
gsincerely believed in the future of the Macksey properties from a personal
visit of ingpection to them and from information furnished him orally.
However, this does not excuse his failure to safeguard the interest of
investors to whom the stock was récommended. Inquiry could easily have
beén made.for written financial data on the value of the contracts and
properties involved in the merger and the truth could quickly have be-
come evident or the unavailability of such information would have been
disclosed. Faith in the ultimat:ssuccess of the business did not excuse

/

this elementary duty of inquiry. Optimistic and self-serving detlara-

tions from the Macksey group, the ones who stood to benefit from any

14/ The Commission has held that in general, information on operating
losses 1is material and should be disclosed to investors as part of
any sales presentation. N, Pinsker & Co., Inc., 40 S.E.C, 285 (1960).

15/ D. F, Bernheimer & Co., Inc., Sec. Exch. Act Rel. No. 7000 (Jan. 23,
1963). "An over-the-counter firm which actively solicits customers
and then sells them securities . . . holds itself out as competent
to advise in the premises . . ."* Charles Hughes & Co., Inc, v. S.E.C.,
139 F. 2d 434, 436-7 (1943).
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merger also furnished no basis for reliance by Merritt and shéuld have
put him on guard when sufficient written evidence was not produced to
sppport thebasertions made.lé/

67. Charactérizing Minerals as a low-priced speculative stock
did not negate the duty of the registrant to bring known or easily ascer-
tainable unfavorable factors to the attention of investors to whom it
was recommending the stock as the most outstanding of all Florida land
speculations.ll/

68. Under all the circumstances, the undersigned concludes that
the statements on Minerals contained in the March 21, 1960 issue of
Market Views were incomplete, false and migleading and that the use of
this market letter as a piece of selling literature was willfully viola-
tive of the anti-fraud provisions of the Securities Act.

69. The proxy statement of May 12, 1960 (Div. Ex. 23) also was
deficient in that while it contained optimistic statements about the
Macksey propérties, it did not contain any financial data‘on the Macksey
properties or on the financial situation of Minerals itself. Its use
as selling literature, which the registrant admitted doing, was also
willfully violative of thé anti-fraud provisions of the Secufities Acts.

Merritt, who composed the material in the Market Views letters afore-

mentioned, is specifically chargeable with that violation.

16/ J. A. Winston & Co., Inc., Sec. Exch. Act Rel. No. 7337 (June 8,
1964); N. Pingker & Co., Inc.,40 S.E.C. 285, 291-292 (1960).

17/ Ross Securities, Inc., Sec. Exch, Act Rel. 7069, p. 7 (April
30, 1963).
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James S. Vickers

61. James S. Vickers had an interest in Minerals from its incep-
tion as a substantial stockholder, He also served as an officef and
director in 1955 and 1956 and as director in 1958. He disposed of his
stock to Henry Vickers in 1957. He knew the operating history of Minerals.

| 62. James Vickers was an officer and director of the registrant,
and owner of 107 of its common stock from June, 1959 to December, 1960.
While Merritt spent all his time at the offices of the registrant,
Vickers spent an estimated 507 of the time away from the office on
registrant's business. He urged at least one salesman to send out
literature on Minerals té customers (Tr. 1564-5).

63. Vickers could only recall making one transaction in Minerals,
a sale of several hundred sales to a friend, H.B., in the spring of 1960.
B. was a stockholder in Minerals, according to Vickers, and knew as much
as Vickers did. Vickers did tell B. of the proposed merger with the
Macksey group. He admitted he did not mention that Minerals was operating
at a loss. B, did not testify and there is no complete record on just
what Vickers said to B. at the time, especially about the proposed merger.
No adverse finding is made in connection with this sale,.

64, 1t is evident from his ownership in the registrant that James
S. Vickers was a person in control of its operations.

Charles Nardi

65. Nardi was vice-president, a director, and beneficial owner of
18/
10Z or more of registrant's stock. He had no prior experience in the

18/ Nardi is listed as officer and director and stockholder of the regis-
trant in an amendment to its application for registration, filed May 27,
1959, He continued to be listed as such at least to October 26, 1961
when he was not listed among l0%Z gtockholders. :
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securities business. Merritt characterized him as an executive trainee
who was learning the business.

66. Nardi testified he made an investment 1n.the registrant to
tfy to learn the business. He went there as he could spare time from his
regular business from July, 1959 to January, 1960. He maintained he then
tbld James Vickers he did not want to be cénnected with registrant. How-
ever, his investment remained in the firm and no notice was ever filed
with the Commission noting a change in his official connection with regis-
trant. Nardi maintained he did not authorize the use of his name when
the registrant's name was changed to its present form.

67. However, Nardi did exercise some supervisory authofity. He
interviewed some applicants and did give orders and oversée the work of
the office. He was on the Executive Committee of the registrant (Tr.
2092). Above all, he had the power to exercise control of its affairs
and therefore must be considered a person in control of the registrant's
affairs regardless of the extent of his knowledge.lg/

68. Nardi sold 4,000 or 5,000 shares of Minerals stock to five or
six customers. He stated he told these investors thaﬁ the stock was a
speculative stock he had bought and that he thought it was *‘fairly good".

The only information he had on the stock was from brochures at the

office (Tr. 1478-79).

19/ ‘aldrich, Scott & Co., Inc., 40 S.E.C. 775, 778 (1961). John T.
Pollard & Co., Ing;, 38 S.E.C, 594, 598 (1958); Alan Russell Secur-
ities, Inc., 38 S.E.C. 599, 601 (1958); Lucyle Hollander Feigin,

40 S,E.C. 594, 596 (1961).
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69. It is apparent that Nardi had only a sketchy knowledge of
Minerals and made no effort to familiarize himself with current finan-
cial information on Minerals but relied on written material which has
been found 1ncomple£e, false and misleading. His failure to exercise
reasonable precautions to protect investors to whom he sold stock was a
willful violation of his obligations under the Securities Acts. His
asserted inexperience in the business does not excuse this failure.zg,

John Costa

70. Costa was employed by the registrant from August, 1959 to
September, 1961. He became sales manager in the early part of 1960
and vice-president in 1961, |

71. Costa exercised supervisory duties over the salesmen from
the time he became sales manager and was responsible invthe operation of
the office, including the activities of the salesmen and their statements
to customers. It was his duty to see that no misleading information was
given to customers. Costa testified in these proceedings, but on a
collateral matter. Evidence was introduced in the proceeding as to
personal sales by him with the transcript of his testimony taken during
an investigative proceeding (D@v. Ex., 143A and B). It was offered solely
against him as containing admissions.

72, Cbsta sold approximately 40,000 shares of Minerals. Two

witnesses testified as to transactions with him.

20/ Ross Securities, Inc., Sec. Exch. Act Rel. No. 7069 (April 30, 1963).
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73. J. G. purchased 1,000 gshares of Minerals on October 27, 1959,
He was intraduced to Costa before the purchase and received four or five
telephone czlls from him urging him to make a purchase and to do it
quickly bscause it might rise the next da& (Tr. 582).

74. In November, 1959, Costa told G. that a merger was pending
and urged him to buy mére stock, telling him he had to act quickly.

G. bought another 500 sharea. G, further testified Costa did not tell
him anything about the earnings of Minerals.

75. M.G.H, bought some Minerals stock through another salesman of
the registrant in October, 1959, H. had been assured by the salesman that
Minerals would soon merge with another company. Several weeks after his
purchase, he stated, he telephoned registrant and spoke with Costa and
asked him about the progress of the merger. Costa assured him the merger
was going well, the merger would be certain to take place and the stock
would certainly rise (Tr, 1147), He described the company with which
Minerals would merge as a large, substantial firm with large amounts of
capital - millions of dollars in liquid capital in Detroit alone (Tr.
1148). He also told H. that Minerals had large holdings of mineral land
in Texas and Arizona.

76. In March, 1960, at the time of the merger agreement, Costa told
H., according to the latter, that there would be action in the next thirty
days and he would see a very large rise (Tr. 1162-63).

77. Costa éid not testify and the testimony of J., G. and H. is
credited. Costa made extravagant promises of quick price increases and

attempted to pressure G. into quick decisions. To H. he made similar
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promises of price increases and made statements about the merging
companies having no basis in fact. All these practices have been con-
demned as violative of the obligation to deal fairly with customers.

On the basis of decisions treated in detail in the next section, the
undersigned concludes that Costa willfully violated the anti-fraud pro-
visions of the Securities Acts by his activities,

Edward Abramson

78. Edward Abramson was employed by the registrant as a salesman
from its beginning until some time in 1961. He had previously been
employed by Vickers Brothers. His earnings were the highest of all the
salesmen. He did not appear ét the hearing, but stipulated in advance
that he might be found a cause of any order that might be entered against
the registrant.

79. A group of investors testified as to their transactions with
Abramson in Minerals stock. This evidence was presented against the
registrants,

80, E. R, testified that he had first dealt with Abramson when
the latter was employed by Vickers Brothers. In the early part of 1959,
E. R. had purchased 13,506 shares of Minerals from Vickers Brothers
with Abramson acting as salesman.

8l. In August, 1959, E. R. purchased an additional 5,000 shares

21/

of Minerals from the registrant at 50 cents a share. Abramson urged

E. R, to make the purchase stating that the price was going up, the

21/ The mails were used in this transaction and other transactions by
the registrant,
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price would rise to a dollar within a few weeks and was going to make
him some money. When E, R, stated he thought he had enough ﬁinerals
and did not have more money to invest, Abramson urged him to, and
succeeded in getting E. R, to send in other stock for sale to raise
funds for this purchase. Abramson also stated, according to’ E, R.'s
undeniedland credited testimony that the stock would rise to §1.50 or §2
in a very few months (Tr. 325).

82. Abramson bought an addional 5,000 shares for E, R. on August
12, 1959, using the balance of stock E. R, had sent in. In connection
with this purchase, Abramson assured E. R, he would make a lot of money.
E. R, further testified he tried to get information on company earnings
and financial statements from Abramson, but was unsuccessful, and was
assured Minerals was doing fine (Tr. 332).22/

83. R. received the Market Views issue of the registrant of March
21, 1960 éontaining a write-up of Minerals and the news of the forth-
coming merger.

84. L.R.H. also bought Minerals shares from Abramson in August,
1959 - 1,000 at 1/2.22/ Prior to his purchase, he received telephone
calls in which Abramson told him that Minerals was developing new areas
and a new achievement would be announced to the public causing a demand

for the stock and an increase in its price from $2 to $4 a share. He

also said there was a limited amount of stock available, and that if one

22/ Abramson's initials appear on E.R.'s confirmations as well as on
those of other investors named herein,

23/ He had previously bought some Minerals from Vickers Brothers in 1957,
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wanted to buy it, he had better hurry (Tr. 386).

85. In another call, Abramson urged him to sell all his other
holdings to buy several thousand shares of Minerals. Abramson told him
the new developwents would yield a handsome profit to the company and
within a short time it would pay a dividend (Tr. 387). After these re-
marks frém Abramson, H. placed his order with him,

86. H. also received the Market Views letters, including the
issue of March 21, 1960,

87. A.,J.B. purchased 200 shares of Minerals from registrant through
Abramson in January, 1960. He had previously bought Minerals from Vickers
Brothers through Abramson in 1957 and sold it subsequently.

| 88. Before his purchase, B. had three telephone conversations with
Abramson. On learning he had sold his original holdings, Abramson said
B. had made a big mistake, a reorganization of Minerals had taken place,
and the~st§ck would be worth a lot of money in the near future. 1In a
second conversation, Abramson said thai the stock would be worth a dollar
a share within a few weeks and he could only set aside one thousand shares
for him but B. had better buy fast (Tr. 405). In a third conversation,
B. agreed to buy his sharés. B. was not given any information about the
financial condition of Minerals by Abramgson except optimistic statements
as to the future nor did Abramson inquire as to B's financial needs.

89. W.J.W. received several telephone calls from Abramson in which
Abramson urged him to buy Minerals stating it was going into the real
estate business and should go to $20 a share in a few years. W.J.W. refused

to purchase, according to his credited testimony, but received a confirmation
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for 500 shares. When he refused to pay, Abramion threatened that he

would get into trouble if he did not pay. W.,J.W., paid for the stock
24/

in August, 1960.

90. J.T. had bought Minerals sfock from Vickers Brothers in 1957
or 1958. He testified.that he received a telephone call from Abramson
in January, 1960 in which Abramson said Minerals was growing and would
earn l% to $2 a share. He received another call from Abramson about a
week later and after the latter told him Minerals was making good progress,
he agreed to buy 200 shares.

91. On March 18, 1960, J.T, purchased an additional 1,000 shares
after Abramson telephoned him and stated, according to T., that earnings
and‘the price of the stock would increase substantially and urged him to '
buy immediately before the price rose. On March 31, 1960, T. bought an
additional 500 shares after several calls from Abramson giving optimistic
predictioﬁs about Minerals.

92. T.'s teétimony has been attacked on the basis that he was ad-
mittedly angry over the results of his dealings with the registrant.
However, his testimony is mutually corroborative with that of other
witnesses who dealt with Abramson. It is credited,.

93, The same themes as have been previously outlined in the testi-

mony of investors as to their dealings with Abramson run through the

testimony of other investor-witnesgess:

24/ A similar situation of sending a confirmation to one who had not ordered
occurred in the case of M,E.B., who received a confirmation with
Abramson's initials on it (Div. Ex. 22).
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Prediction of price rise and growth of company,
repeated telephone calls - need to act fast, no'inquiry
into financial needs, no specific information given on
Minerals, (A.G.B. - purchase of 200 shares in June, 1960) -
had previously purchased Minerals from Abramson while he
wvas at Vickers Brothers;

Minerals would sﬁow price appreciation because it was
going into land development, no financial d#ta furnished on
Minerals, suggestion to sell other holdings when inability
to purchase Minerals was stated (J.C.H. - purchase of 200
shares in July, 1960).

Minerals would appreciate, no inquiry as to financial
needs of customer (E,H., - purchase of 300 shares in March,
1960) .

Becéuse of the merger, Minerals stock would rise to
about $10 a share (Dr. S.S. - purchase of 1,000 shares on
July 8, 1960},

Minerals would probably double in price in about six to
eight months, many telephone calls to customer urging pur-
chase, urging customer to sell other stock to buy more
Minerals, no financial information on Minerals furnished,
(E.S. - purchase of 500 shares in July, 1959 and additional

500 in August, 1959).
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Conclusions

94. Abramson's activities furnish a classic case of willful
violations of the Securities Acts. A broker and his salesmen must
deal fairly with customers in accordance with the standards of the
profession.zg/ Outright false statements are of course expressly pro-
hibited by securities laws and are inconsistent with the duty of fair
dealing. In addition, as the Commission pointed out, the making of
representations to prospective purchasers without a reasonable basis,
couched in terms of opinion or fact and designed to induce purchasers,
is contrary to the obligation of fair dealing borne by those who engage
in the sale of the securities to the public.gé,

95. Another aspect of the standards of fair dealing applicable
to the securities business is the refusal to permit concealment by a
person engaged in the securities business of material facts of an adverse
nature, tHe disclosure of which is necessary to render statements made
not misleading. As was observed in the case of Leonard BurtongZ/"a
prediction by a securities salesman or dealer to an investor that a
stock is likely to go up implies that there is an adequate foundation
for such prediction and that there are no known facts which make such
a prediction dangerous and unreliable'., Unfounded predictions of a price

28/
rise in a stock are a "hallmark of fraud".

25/ Duker v. Duker, 6 S.E.C, 386, 388-89 (1939); A.J.Caradean § Co,, Sec.
Exch., Act Rel. 6903, p. 2 (Oct. 1, 1962).
_2 6/ Mac Robbins & Co., Inc., Sec. Exch. Rel. No. 6846 (July 11, 1962),
aff'd 316 F., 2d 137 (1963); Ross Securities, Inc,, Ser.Exch. Act
Rel. 7069 (April 30, 1963).
27 39 S.E.C, 211, 214 (1959).

28/ Alexander Reid & Co., Inc., Sec. Exch. Act Rel. No. 6727 (Feb. 8,
1962; Best Securities, Inc., Sec. Exch, Act Rel. No. 6282 (June 3, 1960).




96. Abramson violated all the requirements of fair dealing set
forth above, plus others. He predicted price rises, sometimes being
very specific, when there was no basis for such prediction and certainly
without informing his customers as to the true financial state of
Minerals.zg/ He apparently never made any effort to ascertain its con-
dition. He dangled before the prospects the assurance that they would
make a lot of money quickly. He made no inquiry as to the financial
needs of his customers and in fact in some cases when it was apparent
that his customers did not have any funds available, he urged them to
sell their holdings in order to buy Minerals stock.

97. While he was making the aforementioned misrepresentations
and'furnishing his customers with misleading or no information on the
true financial state of Minerals, he also was engaged in the practices
which have been condemned by the Commission as inconsistent with fair
practicesj failing to give potential investors an opportunity to make
a reasoned decision before investing; repeated telephone calls urging
customers to act quickly, indicating that there was a very limited supply
of stock available;ég/and the recording of sales to customers who, in

31/
fact, had not placed orders and threatening them when they protested.

29/ J. A. Winston & Co., Inc., Sec. Exch. Act Rel. No. 7337 (June 8, 1964).

30/ Mac Robbins & Co., Inc., Sec. Exch. Act Rel. No, 6846 (1962).

31/ J. A, Winston & Co., Inc., supra, p. ll.
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William Perles

96. William Perles was employed by the registrant as a salesman
from March to July, 1960. Prior to this employment he had had seven yeqrs'
experience in the securities business with seven firms.

97. Mrs. E.P.B., a pensioner, first dealt with Earle Sperer in the
purchase of Minerals, receiving telephone calls from him beginning in
late 1959, After repeated telephone calls in which Sperer stated that
the stock would increase in price and that she should buy as much as
she could, selling other stock to make a purchase.lz, Mrs. B. visited
the offices of the registrant later and was told Sperer had left and
was introduced to Perles.

98. Mrs. B. received several telephone calls from Perles, she
testified, in whiph he told her Minerals would increase to 3% dollars
and she should buy as much as she could. He urged her to buy 1,000 shares
(Tr. 678); Mrs. B. sold other stock and on March 28, 1960 purchased 480
shares of Minerals.

99. Mrs. B. later met Perles at a Minerals stockholders meeting in

"June. She stated that Perles again urged her to buy more Minerals since
the price was going up and she was going to make a lot of money. When

Mrs. B. said she had no more money, Perles suggested that she sell other

32/ These statements were willfully violative of the anti-fraud provisions
of the Securities Acts in view of the financial condition of Minerals
at the time and the fragmentary nature of the information supplied.

As previously noted, Sperer did not contest the issues and has con-
sented to be named a cauee of any order of revocation that may be
entered here,
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stock. Mrs. B. did this and bought another 100 shares through Perles.
She further testified that she was not given any information on the
financial condition of Minerals.

100; Perles did not testify, Mrs. B's testimony is credited.
1t establishes that Perles made extravagant claims of price increases
for Minerals and repeatedly urged her to buy Minerals stock. When he
was told she had no available funds he succeeded in getting her to sell
other stock. At the same time he gave her no detailed information on
the financial condition of Minerals. For reasons previously stated in
the case of Abramson, the undersigned concludes that Perles willfully
violated the Securities Acts in his deaslings with Mrs. B,

101, Similar misrepresentations and omissions were made by
Perles in his dealings with other investors. He told J.H.B. in May,
1960 that the stock should go up to a dollar or more a share. J.H.B.
purchased.SOO shares.

102, T.K, received telephone calls from Perles in the spring of
1960 in which Perles predicted that the earnings of Minerals would jump
to at least a dollar a share by December and the stock should then be
selling at $8 to $10 a share. K., at Perles' urging, sold other stock
to make a purchase of 500 shares in May, 1960. Perles then urged K.
to purchase an additional 10,000 shares, repeating his optimistic pre-
dictions. K. bought an additional 500 shares.b He also received from the
registrant‘its March 21, 1960 Market Views issue and the proxy statement.

No inquiry was made as to his financial needs.
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103. 1n February or March, 1960, R.S., who had previously bought
stock through another salesman, received several telephone calls from
Perles in the evening hours, urging him to attend a cocktail party to
introduce the Mackseys. Perles.urged S. to purchase additional Minerals’
stock, stating it would go up to at least $3 a share after the party.

S. refused to buy any ﬁore stock.

104. Perles made several telephone calls to C.J.K, He tola of
the merger and stated the prospects were immense and the stock should
treble in a year, but A. must act quickly for there would not be any
stock available in a day or two (Tr. 661). A. bought 100 shares.

'105. Perles continued to urge A. to make a further purchase and
when A. said he could not afford it, because he was supporting his aged
mother, told him he would be better able to do this with a purchase
since the stock would go up quickly (Tr. 665).

106. FPerles, in his conduct with the customers above-named
willfully violated the anti-fraud provisions of the Securities Acts.

He urged purchases on customers for whom he knew Minerals was not
suited. He made extravagant promises of price rises, having no basis

33/
in fact and gave no true financial information on Minerals.

33/ An investigative transcript of Perles' testimony was introduced
as against Perles (Div. Ex. 137). It corroborates the evidence
formally presented in the hearing concerning Perles' lack of
knowledge of the financial affairs of Minerals, his promises of
price rises, and his failure to inquire into the financial needs
of his customers.
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He made efforts to have his customers buy more and more stock even
when they told him they could not afford purchases.
Burton Teague

107. Teague‘was an investor in registrant and was employed by it
as a salesman from June, 1959 to October, 1960.

108. Teague acted as a part-time salesman and had a regular full-
time job all during this period. He was W.0.'s superior in 1960. Teague
had discussions about Minerals with W,0. and urged him to buy. After
the merger he predicted that Minerals should rise to $3 or $4 a share
or even $7 or §8. W.0. purchased 1,000 shares at 25 cents a share after
the merger and another 1,000 at 5/8 in September, 1960. Teagué did not
appear in these proceedings.

109. This prediction of a sharp rise in Minerals had no reasonable
basis in fact and the information given W. 0. was incomplete, false, and

34/

misleading and willfully violative of the Securities Acts,

Robert Sharon

116, Robert Sharon was employed by the registrant from June to
September, 1959 as a salesman., He had three months' prior experience
in the securities businesé selling mutual funds.

111. A.D. had bought some Minerals from Vickers Brothers. 1n

September, 1959, Sharon told him that there was going to be a merger

34/ In an investigative transcript introduced as against Teague, the
latter admitted that he sold approximately 25,700 shares of Minerals
to seven customers, never saw any financial statement regarding
Minerals, and did no soliciting on registrant's premises (Div. Ex.
134). These admissions support the findings of violations by Teague.
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with a company in Florida, that a price rise was expected, and asked
him if he would like to buy some more stock. On a second call, D.
agreed to and did buy 100 shares. He further testified that Sharon
did not tell him anything about the earnings or operations of Minerals
(Tr. 1088). No inquiry was made as to his financial condition.

112, On cross-examination, he acknowledged that he knew the
stock was a speculation (Tr. 1102).

113. Sharon testified in these proceedings. He stated that he
took a sales position with the registrant as a summer job. He was given
some literature on stocks the registrant was dealing in and some lead
cards. He denied making any knowingly 1ncomplete'or false staéements
to éuntomets. He returned to law school in September, 1959, earning
five to seven hundred dollars during the period.

114, On cross-examination, he testified that he sat in a room
with threé or four salesmen. He could not recall ever seeing a financial
statement of Minerals (Tr., 1626) and stated that he believed Minerals was
not making money. He attended sales me§tings of the registrant at which
Minerals was discussed, but did not know what properties or assets Minerals
had (Tr. 1631).

115. He did tell his customers that there might be a possibility
of a merger in the future, but knew no details»of the merger or with whom
it would be or when it would take place, or anything about the company
with which the merger would take place (Tr. 1632-33).

116, He identified six confirmations of sales of Minerals to

customers and further testified he only inquired into the financial
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condition of one customer, He sold the stock, he affirmed, as a low-
priced speculation. He received no training at the registrant.

117. 1t is urged on behalf of Sharon that no finding can be
made against him unless it is shown that he engaged in some act with
the knowledge that it was in furtherance of an overall unlawful pur-
pose.gé/ This is not the standard applicable to this administrative
proceeding. For an adverse finding to be made, it must be found that
a respondent willfully violated the Securities Acts. The Commission
has consistently held that proof of willfulness under Secttén 15(b)
of the Exchange Act resides in proof that those charged with violation
of said Act were aware of what they were doing, and that it is not nec-

esséry for them to have been aware of the legal consequences of their

acts. Harry Marks, 25 S.E.C, 208, 220 (1947); George W. Chilian,

37 S.E.C., 384 (1956); E. W, Hughes & Company, 27 S.E.C. 629 (1948);

Hughes v. S.E.C., 174 F. 2d 969 (C,A,D.C, 1949); Shuck & Co., 38 S.E.C.

69 (1957); Carl M. Loeb, Rhoades & Co., 38 S.E.C, 843 (1959); Ira Haupt

& Company, 23 S.E.C, 589, 606 (1946); Van Alstyne, Noel & Co., 22 S,.E.C,

176 (1946); Thompson Ross Securities Co.,, 6 S,E,C, 1111, 1122 (1940);
. 36/
Churchill Securities Corp., 38 S,E.C, 856 (1959).

118. The evidence establishes that Sharon sold Minerals stock
with only a fragmentary knowledge of its affairs. He knew nothing about

Minerals' financial condition in detail, but knew they were losing money.

35/ Citing, U.S., v. Palladino, 203 F. Supp. 35 (1962).

36/ Mac Robbins & Co., Inc., Sec. Exch, Act Rel. 6462, p. 8 (1961),
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He had no details on any proposed merger, but held out the hope of a

price increase to investors. Labelling the stock a low-pricéd specula-
tion did not excuse Sharon from making reasonable inquiry into the stock
he was selling and giving prospects a clearer picture of the stock he

was selling. The information he gave investors was incomplete, false

and misleading and in the disregard of basic standards of care and fair
dealing with customers and was willfully violative of the Securities Acts.

Richard Treistman

119, Richard Treistman was employed by the registrant from
September, 1959 to January, 1960 and, according to Merritt, was new
to the business.

120, M.G.H, purchased 4,000 shares of Minerals from registrant
on October 30, 1959. Before he made the purchase he had three or four
telephone calls from Treistman. According to H.,, Treistman told him
Minerals was an attractive security which would move very fast and there
was an opportunity for a large profit in it; it was to merge with a large
and substantial company and the stock would go up two or three to one
(Tr. 1140-41), When H. asked how soon the stock might move, Treistman
replied that he would have to act fast because the increase might come
in two or three weeks.

121. After his purchase, H. telephoned.Treistman and, according
to his testimony, asked Treistman why he had not received material on
Minerals which the latter had promised to send him. Treistman told
him he could not give him more information on the merger, since there

were private negotiations going on, but that registrant was very close
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to the situation and H. should have confidence in registrant (Tr. 1196).

122. Treistman never gave H. information on Minerals' earnings or
capital but ﬁold him, "Don't worry about it, they are in great shape,
and they are going to be much better." (Tr. 1148)., He predicted a
sharp capital gains rise for H. He assured H. that he would not lose
on his investment.

123. H. further testified that later he received a telephone call
from Treistman in which Treistman told him he was with a new firm, sought
to sell some of his Minerals stock for him, and admitted that Minerals
was a promotion in which the registrant had artificially inflated the
price of the stock (Tr. 1158-59).

124. On cross-examination, H. testified he first heard from
Treistman a week or two prior to his purchase and in the evening. He
denied knowing Minerals was a speculation. H. did institute a civil
proceeding over his purchase, but it was withdrawn on the day he
testified in 'this proceeding. He maintained he dropped the suit because
of time lost over it. He admitted feeling badly about his loss over this
investment.

125. It is urged fhat H.'s testimony is replete with contradic-
tory and inconsistent statements rendering his testimony "unusable as
evidence in these proceedings."

126. It is bointed out that while H. testified on direct exam-
ination, he spoke only with Treistman and Costa, on cross-examination
he admitted that he also spoke with employees Plattner and Martin

(neither of these was salesmen). It is also pointed out that H. could
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not be certain of the exact language used by Treistman in a conversation
in the spring of 1960, Reliance is also placed on H.'s dropping of his

civil suit and on his denial that he was looking at papers dealing with

this matter during a recess when, in fact, the papers he looked at had

a bearing on the issues here (Tr. 1213-17).

127. While these are matters of some importance, even more sig-
nificant is the failure of Treistman to testify concerning his dealings’
with H. and H'8 detailed testimony of conversations with Treistman.

The failure of a party to testify in a non-criminal case, in explanation
of suspicious facts and circumstances peculiarly within his knowledge
warrants the inference that his testimony, if produced, would have been

v 37/
adverse.

128. The undersigned from his evaluation of the evidence credits
the testimony of H. It is concluded that Treistman made extravagant
claims of a sharp and quick price increase for Minerals. having no basis
in fact. In October, 1959, from all the evidence, Minerals was not
having any substantial income. Merger talks, if they had begun, were
only in initial stages. No financial data was furnished to H. as he had
requested. No balanced presentation was made to him, The undersigned
concludee that Treistman's conduct was willfully violative of the Securities

Acts, as alleged.

37/ N. Sims Organ & Co., Inc., 40 S,E.C. 573, 577, aff'd 293 F. 2d 78, 81
(1961), cert. den. 368 U.S, 968 (1962),
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Lloyd Fetner

129. Lloyd Fetner was empioyed by the registrant as a salesman
from Sepﬁembet, 1959 to January, :960. He sold 6,900 shares of Minerals
to nine customers.

130. . One of his cust-omers was R.S. According to R.S., he told
Fetner's father-in-law that Fetner could telephone him on investment
opportunities. Fetner telephoned R.S. and, according to the latter,
told him that Minerals was a wonderful opportunity where money could be
made quite rapidly in a short period and because of a proposed merger
it would probably go up to one or two dollars a share (Tr.’607). Fetner
also stated that the minimum order was 1,000 shares. S. bought 3,000
shafes at 50 cents a share on October 30, 1959, 1,000 for himself and
1,000 each for two relatives to whom he had passed on the information
he had received from Fetner. He asserted he was told nothing about the
earnings 6f Minerals or its operations by Fetner nor did Fetner inquire
into his financial needs .

131. Fetner testified that he told his customers that Minerals
was a speculative stock and that the proposed merger might cause a price
rise (Tr. 1584). He got his information at sales meetings, He might
have said there might be a substantial rise, but, he maintained, he
never predicted a specific amount of rise.

132, On cross-examination he stated that he did not see any
financial statement on Minerals nor was any written material available

at registrant's office on Minerals (Tr. 1589). He could not recall having



- 57 «

any specific information on the company with which Minerals was supposed
to merge., He admitted that he did not inquire into the financial con-
dition of his customers or tell them the financial condition of Minerals;
but he might have told them Minerals was losing money.

133. Fetner's testimony differed from that of R,S., only on the
question of whether he predicted a specific price rise for Minerals
rathef than an qnspecified price increase. The testimony of R.S. is
credited. It is evident that Fetner reéommended Minerals on meager
information which did not include any financial information on Minerals
and the company with which it was going to merge. In effect, and at
best, he merely passed on some information he had heard at a meéting
without obtaining more information or determining the suitability of

the investment for the customers., He abdicated the function & salesman

is supposed to perform and his conduct was violative of the Securities
Acts.ég,

134, 1t is urged that for any finding to be made against Fetner
it must be established that he engaged in some activities with the know-
ledge that they were in furtherance of an overall unlawful purpose and
awareness of a fraud practiced by his eméloyer. A similar contention
has previously been considered and rejected. The undersigned concludes

that Fetner's violations were willful within the meaning of the Securities

Acts,

38/ Mac Robbins & Co,, Inc,, supra,




- 58 -

Jules Winters

135. Jules Winters was employed by the registrant as salesman
from July to November, 1959, again in April, 1960, and from November,
1961 to February, 1962, He sold approximately 8,500 shares of Minerals
to six customers.

| 136, M, B,, acéording to her credited and undenied testimony,
was told by Winters that there was going to be a merger of Minerals and
that the stock was expected to go to a dollar and a half a share (Tr,
624-5). He urged her to buy a large amount of stock, She bought 1,000
shares in August, 1959 at 7/16. Winters did ﬁot tell Miss B. anything
of the earnings and operations of Minerals.

137. Winters did not appear in the proceedings. For reasons stated
in considering similar conduct on the part of other salesmen, the under-
signed concludes that Winters' conduct was willfully violative of the
Securities Acts, as charged.

137. Transcripts of investigative transcript of Winters were
introduced as against him individually (Div, Ex. 132, 132-B). In these
Winters admitted making optimistic recommendations of Minerals without
supplying financial information on Minerals. He stated that he heard
salesmen make.unscrupulous remarks, which he characterized as "larcenous'
about Minerals and specifically protested to Merritt about Abramson's
conduct. Yet he stayed on. As an experienced securities salesman, which

39/
he was, he should have quickly realized what was going on.

39/ See, U.S. v. Ross and Gordon, 321 F. 2d 61 (C.A. 2, 1963), cert. den.
375 U.S. 894 (1963).
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Robert W. Hines

138. Robert W. Hines was employed by the registrant from January
to April, 1960.

139. A.D.H. testified that in the spring of 1960 he received a
telephone call from Hines, with whom he had dealt before, telling him
that he had a good speculative offering, Minerals, that within three
to six months the stock would be selling from three dollars to as high
as ten dollars (Tr. 634)., Hines further stated that the company was in
the mining business, dealing with either uranium or some atomic materials,
that there were processes that had to be completed in order for them to
obtain a particular federal contract, that they had completed them and
weré just in the process of having the matter approved, and that as soon
as the contract did go through, he was sure that the stock would really
“take off", A.D.H. bought 200 shares of Minerals at 9/16, jointly with
a friend, fhrough Hines. He also quoted Hines as saying that Minerals
was having earnings, but would pay no cash or stock dividends because it
was investing its money for growth (Tr. 637).

140. Hines testified that he sold primarily two stocks while at
the registrant, neither of which was Minerals. His recollection was that
H. and his partner were interested in speculative issues and that he told
H. that Minerals was a corporate shell about to be taken over in a merger
and was a complete speculation. However, he had only a vague memory of
the entire trangaction (Tr. 1646),

l41. A.D.H, testified in convincing detail while Hines could not

remember any details of the transaction. The undersigned credits the
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testimony of A.D.H. The statements made to him had no reasonable basis
in fact on the evidence developed in the record of this proceeding and
under all the circumstances were willfully violative of the Securities
Acts,

142. There is no proof that Hines made any other sales of Minerals
other than the above and he professed that he was not interested in selling
it and was surprised that there was evidence of even one sale. However,
responsibility under the Securities Acts attaches to any violation and

40/

does not depend on proof of a number of infractions.

William Downey

143. William Downey was employed by the registrant as a salesman
from January to September, 1960. He testified that he could not recall
actually selling any Minerals stock but testified he recalled taking a
call in the early morning for Merritt, who was not in, in which a cus-
tomer ordered three lots of a stock totalling 250 shares. He was not
sure whether it was for Minerals stock, but conceded it might have been.

144. On cross-examination, he testified he used card files in the
office for leads. He also stated that in the salesrooms it was impossible
not to hear other salesmen talking. He affirmed statements given in an
investigative transcript (Div, Ex. 142) that he had heard salesmen tell
customers that the stock would double in price in a few weeks. He
characterized the statements he heard made as “ridiculous", He further

testified that Merritt and James Vickers urged the salesmen to send out

40/ Mac Robbins & Co., Inc., supra; U, S. v. Ross and Gordon, supra.
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materials on Minerals.

145. 1t is alleged that Downey was a participant in a scheme to
defraud. 1f Downey 1s to be believed, and no contradictory evidence
was presented, he may or may not have sold any Minerals and, if he.did,
it was on an occasion when he acted as an order-taker for another., The
evidence is too fragmentary to warrant a finding that Downey personally
engaged in fraudulent activities. Nor is there sufficient proof that
the registrant concentrated on one or a small number of issues, all sold
fraudulently, to warrant an inference that Downey's mere presence at the

41/
registrant's premises was part of an illegal scheme.

Paul Walker

146. Walker was employed by the registrant approximately 10 or
12 weeks from March to May, 1960.

147. C.W, bought 2,000 shafes of Minerals from the registrant at
9/16 on Apfil 7, 1960. He testified that before the purchase he received
telephone calls from one of the registrant'‘s salesmen telling him that
Minerals had real estate developments in Florida and would possibly double
or treble in price in a few months. He received at least two telephone
calls before his purchase. He was not sure of the identity of the salesman
who spoke with him prior to the purchase.

148. After his purchase, W. continued, he received calls from
Walker urging him to purchase an an additional 2,000 shares and repeating
the information previously given to W. He received more than one such

call. W. did not make an additional purchase. He was not told anything

41/ Compare Mac Robbins & Co., Inc., supra; U.,S. v. Ross and Gordon, supra.
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about the earnings and operations of Minerals in any call, he affirmed,
nor was inquiry made as to his financial condition.

149, On cross-examination, he testified that his recollection
was that the voice of the person who sold him the Minerals stock was not
that of the man who later identified himself as Walker (Tr. 919-920).

150, On later examination, W. testified that he was not sure if
Walker had spoken to him before his purchase also, but that he had spoken
to at least two men, one of whom had identified himself as Walker (Tr.
1120-21).

151. Walker did not testify and it is argued on his behalf that
there has been a failure of proof connecting Walker with the pﬁrchase by
C.W,

153. Although C.W. was not certain of the identity of the person
with whom he dealt, there is supporting evidence linking Walker to the
transaction. C.W.'s confirmation has a "W'" at the place where the initials
of the salesman making the transaction were customarily placed (Div. 121).
The énly salesman of the registrant whose name also ended in a "W' was
Jules Winters (Resp. Ex. 10) and he began work at this period, according
to the aforementioned recdrd. on April 13, 1960, after the sale.

154, W. was very clear that Walker spoke with him after his first
purchase and sought to have him buy more Minerals stock. Violations of
the anti-fraud sections of the Securities Acts may be made in an offer
as well as the sale of a security. The undersigned credits W.'s testimony

and concludes the statements madé to him, which were substantially the same
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before and after the purchase, were incomplete and misleading and
willfully violative of the anti-fraua provisions of the Securities Acts
in view of the paucity of information given on Minerals. The preponder-
ance of the evidence.including C.W.'s testimony, the initial *"W' on his
confirmation and W.'s failure to testify in these proceedings supports
the conclusion the while W. was uncertain who his caller was in initial
phone calls, he actually was dealing with Walker%g/

155. An investigative transcript of testimony by Walker was
introduced in evidence as against him (Div. Ex. 131). In it, he stated
that he sold Minerals to a couple of customers at Merritt's request and
recommendation, He was not sure whether he saw a financial statement on
Minérals and said he sold from literature given him. He had poor recollec-
tion of what he actually saw and used. He maintained he sold the stock
on growth potential. He did not know the source of the literature he
used. Waiker admitted selling Minerals to two customers and did not
check their financial condition.

156. It is clear from Walker's testimony that he blindly accepted
whatever literature he received and made no attempt to analyze it. As
far as the evidence shows; the only literature available to Walker would
be the brief write-up in the March Market Views and perhaps some promo-
tional material prepared for the Macksey 1nterest§L None of these gave

a clear picture of Minerals and did not even reach. the status of the type

42/ N, Sims Organ, 40 S.E.C., 573, 577 (1961), aff'd 293 F. 2d 78, 81
(1961), cert. den. 368 U.S. 968 (1962). :
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of brochure the indiscriminate use of which, by salesmen, was condemned
in the Mac Robbins case (supra, p. 12). Walker's testimony merely
buttresses tﬁe conclusions previously reached and demonstrate that he
did not live up to ﬁhe full obligations of a securities salesman to‘his
customers.

11T, RESPONSIBILITY OF
THE REGISTRANT _

156. Merritt testified that the registrant had a careful plan for
the supervision and direction of its salesmen. Salesmen were trained
according to their needs, newcomers receiving more than experienced men.
Salesmen were advised to confine their recommendations to the data-appear-
ing in the issues of Harkét Views. They were admonished not to sell off
the registrant's premises. In one instance, that of Abramson, he was
allegedly discharged for improper practices.

157. Customer files, according to Merritt, were maintainedmby the
registrant which included questionnaires giving data on portfolios held
so that investment needs and objectives of each customer could be
determined.

‘158. With respect to Minerals, it is pointed out that registrant
caused an extensive investigation to be made of Minerals and the proposed
merger including a trip by Merritt to Florida to look ét the Macksey
properties. It is also stated that salesmen were carefully instructed
not to make any representations about earnings or possible rise in price
of Minerals, but to sell the stock purely as a speculation.

159. Merritt also testified in detail of registrant's program

to supervise salesmen and to check on their conversations. Merritt would
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station himself at a central point frequently so he could overhear con-
versations, Costa had the specific duty of liétening carefully to
salesmen's conversa;ions and to supervise their activities.

160. There is a complete lack of evidence that the program oute
lined by Merritt was ever put into force; certainly, if it existed at
all, it was not efficiently administered. There is evidence that inex-
perienced men were hired as salesmen and given no training (Fetner,
Treistman, Sharon). This was a practice which was fraught with danger
to investors. Experienced salesmen who testified were ignorant of the
existence of any training program,

161. The entire record is full of evidence that many salesmen
mad? fraudulent misrepresentations and omissions of material information
about Minerals to customers to such an extent that it completely negates
registrant's claim of careful supérvision of its salesmen's activities.
Registranf had a duty to supervise its sales force to see to it that

43/ 44/
flagrant misrepresentations did not occur, It failed in this duty.

What was said by the Commission in the Best case, supra, applies with

equal force here:

43/ Best Securities, Inc., 39 S,.E.C. 930, 934 (1960),

44/ Merritt testified that Abramson was told by him not to sell any more
Minerals stock when he began to be dissatisfied with his tactics
and concentration on that stock. However, this conversation took
place over a year after Abramson had been selling Minerals with
results which have been summarized in a preceding section.
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"Horeoﬁer, the fact that identical misrep-
resentations were employed by the two
salesmen named in the order in selling to
various members of the public, raises the
inference that they were employing an
agreed upon sales 'pitch,' which could
hardly have occurred without the know-
ledge of responsible persons in the firm
and the firm was clearly chargeable with
such knowledge and the respongsibility for
the misrepresentations."

(p. 934)

162. The record also is replete with evidence that no inquiry
was made into the financial needs of customers or effort made to
determine the suitability of Minerals as a stock for investment by
the customers solicited. None of the customer witnesses was asked
about filling out a financial questionnaire and none testified they
did. The record actually establishes that salesmen were furnished
with lead cards and proceeded to contact the prospects listed with
no further information than name and address.

163. Comment has already been made on the incomplete and mis-
leading nature of the material registrant itself prepared on Minerals.
The evidence establishes that registrant was selling Minerals in sub-
stantial amounts from its .very beginning and long before the merger
with the Macksey group was in a firm discussion stage and while
Minerals was a corporate shell (Div. 123).

164, 1t is concluded that the registrant was responsible for
the conduct of its salesmen and that it willfully violated the anti-

fraud provisions of the Securities Acts and that Merritt, James S.

Vickers, and Nardi, persons in control of the registrant, and Costa,
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its sales manager, willfully violated or abetted in the violations,

Vin addition to their own individual violations previously found.

IV. CONCLUSIONS OF LAW, RECOMMENDATIONS

It has been found that the registrant, aided and abetted by
Merritt and James S. Vickers who were persons in control of its opera-
tions, willfully violated the net capital provisions of the Exchange
Act, It has further been found that the registrant, Merritt, James S.
Vickers, Charles Nardi and registrant's salesmen named in the order for
the proceeding except William Downey, willfully viola;ed the anti-fraud
provisions of the Securities Acts and applicable rules in the sale of
common stock of Minerals.

The Commission, pursuant to the provisions of Se;tion 15(b) of the
Exchange Act, so far as it is material herein, is required to revoke the
registration of any broker or dcalér if it finds that such revocation is
in the puslic interest, and that such broker or dealer, subsequent to
becoming such, or any officer or director or any person controlled by
such broker or dealer, has willfully violated any provision of the
Securities Acts or any rule or regulation thereunder. Willful viola-
tions by principals and céntrolled persons of the registrant have been
found.

It is urged that revocation is not fequired in the public interest.
It is urged on behalf of the registrant, James S. Vickers, and Merritt
that the application of registrant to withdraw its registration should

be granted. Money was put into the firm, it is asserted, so that all
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customers were paid what was owed. The respondents, it is claimed,
tried to operate the firm in a business-like manner, observing ethical
rules. Hinefals was sold as a speculation for those willing to take
risgks, Itvis pointéd out that an on-the-spot survey was made of the
Florida operations. It also asserted that registrant did not deal
solely in Minerals, but dealt in other stocks suitable to different
investment purposes.

On behalf of Nardi, it is maintained he had no experience in the
business, was not there regularly, and acted more as office boy than
supervisor.

On behalf of Fetner, it is urged that his youth (23 years old at
the’time), his inexperience (college student), short period of employment
(a few months), and alleged action in good faith, should be considered.

On behalf of Walker, it is asserted that he only worked for
registrani about ten weeks, sold to only a few customers, And did not
knowingly participate in a scheme to defraud.

His youth and inexperience are urged in Treistman's behalf.

Youth and inexperience are also claimed as extenuating circum-
stances for Sharon, who tdok a position with registrant as a summer job.

The evidence establishes that registrant, from its inception,
took an active interest in Minerals. The stock was sold with gross mis-
representations and with careless indifference to the true financial
condition of Minerals during the period here under consideration. No
attempt was ever made to determine and inform investors of the true

financial situation of Minerals and the Macksey groups. Registrant not
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only tolerated high-preséure and fraudulent tactics by its salesmen,
but encouraged them by handing out misleading or incomplete literature
or making sales when it had no written information on Minerals. All
the respondents, exéept Downey, joined in the sales campaign. The
misrepresentations were all so uniform as to warrant the conclusion
that all the respondents were participating in a common scheme to
defraud?él In any event individual violations of the Securities Acts
by the individual respondents were established.

The Commission hgs determined that in cases such as this one where
extensive violations are involved, the public interest must be fully
protected and pleas such as have been advanced here must be rejected.

46/
In Ross Securities, Inc., where the Commission found violations

similar to those found here, it said:

"Some of the salesmen have sought to excuse
their conduct by asserting that they were young and
inexperienced; that they themselves purchased
Tamarac stock, thus evidencing their good faith;
that customers knew that Tamarac stock was specu-
lative; and that only one or a few customers testi-
fied with respect to certain salesmen. They urged
that they not be banned from future employment in
the securities business or be found causes of any
action against registrant. These facts do not
detract from the gravity of the violations revealed
in the record of these proceedings. On the basis of
this record we do not balieve that the investing
public should be exposed to further risks of such
conduct by respondents who have demonstrated their

45/ Mac Robbins & Co., Inc., supra; U, S. v. Ross and Gordon; supra.

46/ Sec. Exch. act Rel. 7069 (April 30, 1963).
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gross indifference to the basic duty of fair dealing
required of those engaged in the securities business. 10/

10/ A determination that future securities activities
by the salesmen would be consistent with the public
interest should be made on the basis of a showing
of the nature of the proposed activity and the conduct
of the salesman in question prior to and subsequent to
the misconduct here found.*

Under all the circumstances, the undersigned concludes that it
is in the public interest to revoke the registration of the registrant
and recommends that the Commission issue such an order and also should
expel registtant from membership in the National Association of Securities
Dealers, Inc. It is further recommended that the Commission find that
Mat;hew J. Merritt, James S. Vickers, Charles Nardi, Edward Abramson,
William Perles, Lloyd Fetner, Robert Sharon, Burton W. Teague, Jules
Wwinters, John Costiera, also known as John Costa, Robert Hines, Erle
Sperer, Egul Walker, and Richard Treistman are-each & cause of the
order of revocation which the undersigned has recommended be entered
here. It is also recommended that the notice of withdrawal from
registration filed by the registrant not be permitted to become
effective.

Registrant was not in business at the time of the hearing and
with no plans.to re-open, Under the cifcumstances, it is not recommend-

ed that the registration of the registrant be suspended pending final

determination of the question of revocation. 1If registrant seeks to
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re-enter the brokerage business, it is recommended that an order of
47/
suspension issue,.
Respectfully submitted,

fSL,fu?ff_ﬁQ‘ffsékC(g;z

Sidney L. Feiler
Hearing Examiner

Washington, D. C.

July 30, 1964,

47/ All contentions and proposed findings submitted by the parties
have been carefully considered. This Recommended Decision
incorporates those which have been accepted and found necessary
for incorporation therein.



