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2.  


Nature of Proceedings 

These are  public consolidated proceedings i n s t i -

tuted pursuant t o  Sections 15(b) and 15A of the Secu- 

r i t i e s  Exchange Act of 1934 ("Exchange ~ c t " )  and 

Section 203(d) of the Investment Advisers Act of 1940 

( " ~ d v i s e r s  ~ c t " )  t o  determine whether the a l lega t ions  

of the Division of Trading and Markets ("Division") 

against  pa t r ick  Clements, doing business a s  Patr ick 

Clements & Associates ("Clements & Associates"), a 

regis tered broker-dealer, and against  Capital Gains 
I 

I n s t i t u t e ,  Inc. ("Capital Gainst1), a regis tered invest- 

ment adviser, a re  t rue,  and, i f  so, whether remedial 

act ion i s  appropriate pursuant t o  the provisions of the 

respective s t a tu tes .  Also a t  issue a re  the questions of 

whether within the meaning of Section 1 5 ~ ( b )  ( 4 )  of 

the Exchange Act, George Russell Barber ("Barbertt), 

James Risser ("Risser"), and Louis R. Kurtin ( " ~ u r t i n " )  

or  any of them, should be found t o  be a cause of any order 



of revocation, expulsion or suspension entered against 


Clements & ~ssociates,L' and whether a notice of with- 

drawal of.registration filed by Clements & Associates 

on January 20, 1964 should be permitted to become 


effective. 


In the Clements & Associates matter,. the Division, 

in substance, charges that Clements & Associates, 


Risser, Barber, Kurtin, Louis B. Cherry ("Cherry"), 


Glen Meyers, now known as Karl N. Kaiser ("~aiser") and 


Capital Gains wilfully violated and aided and abetted 


wilful violations of the anti-fraud provisions of the 


Securities Act of 1933 ("Securities ~ct") and of the 

Exchange Act in the offer and sale of the stock of 

California Growth Capital, Inc. , ("California Growth") ; 

-I/ Louis Arthur Ray ("~ay"), also named as a possible 
cause in the Order for Public Proceedings against 
Clements & Associates dated February 17, 1964, was 
dismissed as a party to the proceedings by an Order 
entered by the Commission. on April 6, 1964. 



and t h a t  Clements & Associates a l s o  v io l a t ed  Rule 17 

CFR 240.15~3-1 ("Net Capi ta l  Rule"), t h e  bookkeeping 

provisions of Rule 17CFR 240.17a-3 under the  Exchange 

A c t ,  and, by such conduct, again v io l a t ed  the  a n t i -  

fraud provisions of t he  Secu r i t i e s  Act and Exchange Act. 

I n  substance, t he  Division a l l eges  i n  t he  

Capi ta l  Gains mat ter  t h a t  Capi ta l  Gains, Kaiser,  Barber, 

Kurtin,  Cherry, Risser  and Clements & Associates w i l f u l l y  

v io la ted  and aided and abe t ted  w i l f u l  v i o l a t i o n s  of  the  

ant i - f raud provisions of the  S e c u r i t i e s  Act, t h e  Ex-

change Act and t h e  Advisers Act i n  connection wi th  t he  

c i r c u l a t i o n  and d i s t r i b u t i o n  of market l e t t e r s  and o the r  

l i t e r a t u r e  r e l a t i n g  t o  Ca l i fo rn ia  Growth stock and i n  

t he  o f f e r  and s a l e  of t h a t  s tock t o  c l i e n t s  of Capi ta l  

Gains and o ther  inves tors .  I n  add i t ion ,  t he  Division 

charges t h a t  Capital  Gains, aided and abe t ted  by Kaiser,  

f u r t h e r  w i l fu l ly  v io l a t ed  the ant i - f raud provisions of 

the  Advisers Act by various a c t s  and omissions which 

a l s o  r e su l t ed  i n  w i l f u l  v io l a t i ons  of Sect ion 204 of t he  



Advisers Act and of the  bookkeeping requirements of 

Rule 17 CFR 275.204 thereunder; of Section 207 of the  

- Advisers Act which p roh ib i t s  the  making of untrue  s t a t e -  

ments i n  an app l ica t ion  f o r  r e g i s t r a t i o n  by an investment 

adviser ;  and of Section 208(c) of the Advisers Act 

which s p e c i f i e s  the  condit ions under which a r eg i s t e r ed  

investment adv ise r  may represent  t h a t  he i s  an 

"investment counsel' ' o r  so  descr ibe  h i s  business.  

I n  response t o  the  ~ i v i s i o n ' s  charges, Clements & 

Associates,  Capi ta l  Gains and Kaiser f i l e d  answers 

denying the  a l l ega t ions  contained i n  t he  Orders f o r  

Proceedings. A no t ice  of appearance i n  t he  Capital  Gains 

mat ter  was f i l e d  by Risser  and a l e t t e r  of h i s  dated 

March 26, 1964 addressed t o  t he  Commission has been 

deemed t o  be h i s  answer there in .  

After  appropriate no t ice  t o  the  p a r t i e s  and t o  

the  persons named as  poss ible  causes, a consolidated 

hearing over a period of th ree  days was he ld  before t h i s  

Hearing Examiner. A t  the  opening sess ion of the  hearing,  



d 

Capital Gains and Kaiser appeared and par t ic ipated 

through counsel. patr ick Clements ("Clements") 

appeared without counsel on behalf of Clements & 

Associates and, a f t e r  being advised by the Hearing 

Examiner of h i s  r igh t s  t o  counsel, ac t ive ly  par t ic ipated 

8 i n  the hearing on h i s  own behalf.  Early i n . t h e  second 

day of the hearing, counsel fo r  Capital Gains and 

- Kaiser withdrew from the hearing a f t e r  announcing 

that such absence on h i s  par t  was not t o  be construed 

a s  a waiver of any r igh t s  of h i s  c l i e n t s  r e l a t i n g  t o  

the hearing o r  t o  post-hearing procedures. No other  

person named i n  the Orders fo r  Proceedings par t ic ipated 

2/i n  the hearing.-

A s  par t  of the post-hearing procedures, successive 

f i l i n g s  of proposed findings, conclusions and supporting 

b r i e f s  were specified. Timely f i l i n g  thereof was made 

21 Motions f i l e d  by Barber on June 4,  1964 seeking t o-
reopen the hearing and t o  d i s m i s s  the  proceedings as 
t o  him were denied by the Hearing Examiner, 



by the 'Division and a reply thereto (which i s  regarded 

herein a s  a counter statement of proposed findings and 

conclusions and b r i e f )  was f i l e d  by Clements & Associates. 

Counter proposals and a br ie f  i n  support thereof were 

a l so  f i l e d  on behalf of Kaiser and Capital Gains. 

The following findings, conclusions and recom- 

mendations of the Hearing Examiner a re  made.on the basis  

of the  record i n  t h i s  proceeding, including the testimony 

of the witnesses, the exhibi ts  introduced a t  the  hearing, 

and the proposed findings and conclusions submitted. 

Capital Gains I n s t i t u t e ,  Inc. 

1. Capital Gains has been regis tered as  an 

investment adviser pursuant t o  Section 203(d) of the 

Advisers Act since March 1 7 ,  1959. Kaiser, whose name 

was lega l ly  changed on March 26, 1963 from Glendon Meyers, 

a l so  known as Glen Meyers, i s  president of Capital Gains 

a s  well as  a d i rec tor  of it. 

2 .  According t o  i t s  Form ADV application f o r  

r eg i s t r a t ion ,  Capital Gains intended t o  publish and 

o f fe r  a book wri t ten by Kaiser which would enable the 

reader t o  predict  mechanically future  reactions and 
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t rends i n  the  s e c u r i t i e s  markets. A s  an adjunct ,  

Capital  Gains planned t o  o f f e r  a monthly service  t h a t  

i n  e f f e c t  d id  the work f o r  those subscribers who did 

no t  have the time t o  make analyses based upon the  book's 

pr inciples .  I n  a Form ADV supplement dated May 29, 1961, 

€3 	 Capital  Gains reported t h a t  it issued Trends & Signals,  

a monthly publicat ion,  and furnished no o ther  investment 
. .-

advice. , 


Pat r ick  Clements & Associates 


3. Clements, a so l e  propr ie tor  doing business 

a s  Pa t r ick  Clements & Associates, became reg i s t e red  a s  

a broker-dealer pursuant t o  Section 15(b) of the  Exchange 

Act on December 9, 1958. Clements & Associates i s  a 

member of the  National Association of Secur i t i e s  Dealers, 

Inc. ("NASD") , a na t iona l  s e c u r i t i e s  associat ion.  

4. Sometime i n  the middle of 1962 Clements had 

discussions with Kaiser, Kurtin, Barber, and Risser  

regarding the  formation of a corporation t o  be named 



assets and liabilities of Clements & Associates. These 

discussions led to the drafting of an agreement for 
-

that purpose and also resulted in loans aggregating 

$8,400 being made to Clements & Associates by Kurtin, 

Barber and Risser, with repayment to be made by 

issuance of stock to them in Patrick Clements &-Asso- 

ciates, 1nc.- 31 

5 .  In October, 1962 Clements went to Hong Kong 

on business, leaving with Barber a general power of 

attorney to act for him in his absence. Barber, together 

with Risser and Kurtin, carried on the business of 

Clements & Associates until Clements returned at the end 

of December, 1962. The relationship between Clements & 

Associates and Barber, Risser and Kurt in apparently 

terminated shortly after Clement's return, when their 

plans to activate a corporate securities business were 

-3 / The agreement was never executed by the proposed 
parties thereto, and eventually releases were ob- 
tained by Clements with respect to the loans, 
although it does not appear that the loans were 

repaid. 
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abandoned. In  August, 1963 Ray became o f f i c e  manager 

of Clements & Associates, and l e f t  t h a t  posi t ion i n  

December, 1963 t o  form h i s  own firm under the name of 

S ier ra  Securi t ies ,  Inc. 

Offer and Sale of California Growth Capital ,  Inc. Stock 

6. Kurtin was the source of the  information 

Clements received about California Growth, a small 

business -investment company located i n  California.  

After showing Clements a copy of the f i r s t  annual report  

of California Growth f o r  the f i s c a l  year ended March 31, 

1962 he to ld  Clements t h a t  he had a group t h a t  was 

in te res ted  i n  get t ing control  of California Growth and 

l iquidat ing i t s  cash as se t s ,  which would r e s u l t  i n  

shareholders receiving about $10 per share. Clements 

knew t h a t  the ex is t ing  market pr ice  f o r  California Growth 

* * * * * r * * * * * i * m * * * * * e * * * . * * . * 

-4 / The application of S ier ra  Securi t ies ,  Inc. f o r  
r eg i s t r a t ion  as a broker-dealer pursuant t o  
Section 15(b) of the Exchange Act was denied. 
Securi t ies  Exchange Act Release No. 7257 (February 28, 
1964). 



stock was $6 per share and claims t o  have indicated a t  

tha t  time an in te res t  i n  the proposition only t o  the 

extent t h a t  he would find out whether persons i n  Hong 

Kong would care t o  invest .  When Clements reached 

Hong Kong, he found a number of people who wanted stock,  

and he ordered it from Kurtin. Clements l a t e r  canceled 

tha t  order when he and Kurtin couldn't agree on 

delivery of the stock. 

7. As noted before, when Clements went t o  Hong 

Kong i n  October, 1962 he placed h i s  general power of 

attorney i n  the hands of Barber and l e f t  him, with 

Risser and Kurtin, i n  charge of Clements & Associates. 

About November 1, 1962 they moved the o f f i ces  of 

Clements & Associates in to  the same s u i t e  occupied by 

a secur i t i e s  firm operated by Cherry under the name of 

Kennedy, Levy & Co., a s  a preliminary s t ep  t o  a merger 

of the two firms. However, when Clements received word 

of the proposed merger, he advised Barber tha t  he was 

opposed t o  any association with Cherry, with the r e s u l t  



tha t  the merger was never consummated. 

8 .  The f i r s t  s t ep  taken t o  o f f e r  California 

Growth stock t o  the public appears t o  have been by 

means of a telegram tha t  Capital Gains sent on 

October 14, 1962 t o  about 200 of i t s  subscribers. The 

telegram informed the rec ip ients  t ha t  "insiders " were 

accumulating stock Eor control  of a I Icash-rich spec ia l  

situation"; tha t  minimum part ic ipat ion was $7,000;' t ha t  

projected gains were 60% t o  120% within about 8 months, 

with negligible r i sk ;  and t ha t  fur ther  information 

could be obtained by telephoning "MT. James Risser,  

Executive , Patrick Clements Associates. I I 

9 .  The telegram was followed next day by the 

mailing t o  Capital Gains subscribers of a form l e t t e r  

of s imilar  content on the let terhead of Capital Gains 

over the printed signature of Kaiser. 

10. About a week l a t e r ,  Capital Gains sent  a 

mimeographed "Memo From The Desk of Karl N. Kaisert' 

dated October 20, 1962 t o  subscribers, together with an 



attachment containing favorable biographical information 

about Kurtin. The memo represented tha t  large blocks of 

stock i n  the "cash-rich" company had already been ac- 

quired, and tha t  Kurtin would provide spec i f ic  information 

about the special  s i tua t ion  a t  a meeting f o r  investors 

t o  be held a t  Cherry's o f f i ces  during the week of 

October 22, 1962. 

11. 	 The meeting, which was a f iasco insofar  a s  

-	 a t t r a c t i n g  prospective investors,  was held on October 29, 

1962. Present a t  the outse t ,  i n  addit ion t o  Kaiser 

and Barber, were an invest igator  of the California 

Division of Corporations and h i s  secretary,  posing under 

assumed names as  interested members of the public,  and 

Kaiser 's brother, Raymond Meyers, who had taken on the 

ro le  of a "shil l ."  Barber s t a r t ed  the meeting with a 

br ie f  statement to  the e f f e c t  t h a t  the group planned t o  

obtain 51% of the stock of California Growth and t o  

i n s t a l l  Kurtin a s  chairman of the board of d i rec tors .  

Kurtin having by then arr ived,  amplified Barber 's t a l k ,  



pointing out that the assets of California Growth exceeded 

its liabilities and that book value was more than $11 

as compared to a market price of about $6. He further 

stated that he and his group then owned 40% of the com- 

pany 's stock; that interested investors could buy the 

stock quietly through Kennedy, Levy & Co. or Clements & 

Associates at $7 per share, which rrice included a small 

bonus for the brokers; and that as soon as his grdup 

obtained control, the controlling interest could be 

sold immediately to another group that would be willing 

to pay $11 per share. Kurtin summed up the proposition 

in an almost classic bit of high-pressure salesmanship 

by saying "Well, it's eleven for seven. That's it, 

eleven for seven. Make a big piece of change. " Barber 

emphasized this quick prof it possibility by repeating 

Kurtin's closing statements. Shortly after the meeting, 

Kaiser mailed California Growth's first annual report 

to the investigator. 

12. At another meeting at Cherry's office held 




15. 

about the same time as  the one jus t  referred to ,  

Kurtin, i n  Kaiser 's presence, spoke t o  three prospective 

investors s t ress ing  the $11per share book value of 

California Growth stock, and comparing t h a t  value t o  

the stock's  "depressed" market pr ice .  In  addit ion,  

Kurtin said tha t  $7,000 was the l imi t  t h a t  a person 

would be permitted t o  invest because disclosure would 

have to  be made i f  anyone held more than 10% of the 

stock. With respect t o  the future of California Growth, 

Kurtin's s ta ted  intent ion was a l iquidat ion of the 

company with the resu l t ing  cash t o  be dis t r ibuted t o  the 

stockholders. Kurtin characterized an investment i n  

h i s  proposition as "buying discounted dol lars"  and 

warned tha t  i f  investors did not purchase through him, 

the pr ice  would be driven up. 

13. Capital Gains continued the s e l l i n g  program 

fo r  California Growth stock by devoting considerable space 

i n  the November, 1962 issue of i t s  investment advisory 

publication, Trends & Signals, t o  an investment opportunity 



designated "special Si tuat ion #1." This issue,  mailed 

t o  subscribers, purported t o  explain how acquis i t ion 

of control  i n  a company can lead t o  subs tan t ia l  c a p i t a l  

gains, and went on t o  represent tha t  the  spec ia l  

s i tua t ion  referred t o  held out a l ike ly  potent ia l  p r o f i t  

t o  investors of 60% or  120%i f  the investor desired t o  

purchase the  stock 'on a basis of 50% margin. In 

passing, ,the Trends 6r Signals item mentioned as  another 

problem i n  acquiring control  of a company, tha t  the  

"Securities and Exchange Commission requires t h a t  any 

stockholder cannot hold over 10%of the  outstanding stock 

of a company unless the  f ac t  i s  disclosed t o  the ~ u b l i c . ' '  

14. Kurtin, using representations s imilar  t o  

those made a t  the meetings, a l s o  personally so l i c i t ed  

a Capital  Gains subscriber a t  the l a t t e r ' s  place of 

business, with the r e s u l t  t ha t  on October 25, 1962 the 

subscriber purchased 1,000 shares of California Growth 

stock from Kennedy, Levy 6r Co. a t  a pr ice  of $6.75 per 

share. However, the 1,000 shares purchased by t h i s  
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subsc r ibe r  were no t  obtained by Kennedy, Levy & Co. 

on t h e  open market but were, i n  f a c t ,  sha res  owned 

by Kur t in  which Kennedy, Levy & Co. was s e l l i n g  a s  

h i s  agent .  

15. It a l s o  appears  t h a t  on t h e  same day t h a t  

Kur t in  so ld  these  1,000 s h a r e s ,  he purchased 100 sha res  

o f  C a l i f o r n i a  Gra~wth s tock  a t  5-1/4 p e r  sha re  from a San 

Francisco broker and on t h e  fol lowing day purchased 
A 

- another  1,500 shares  a t  5-1/8 pe r  sha re .  

16. During a t h r e e  week period from October 3, 

1962 through October 25, 1962 Kur t in  bought 4,000 

shares  of C a l i f o r n i a  Growth s t o c k  from h i s  broker i n  

San Francisco a t  p r i c e s  ranging from 5-1/8 t o  5-1/2 

per  sha re .  During t h e  same per iod ,  he so ld  a t  l e a s t  

1,000 shares  of h i s  C a l i f o r n i a  Growth s t o c k  f o r  6-3/4 

pe r  sha re  through Kennedy, Levy & Co., and between 

September 12, 1962 and October 31, 1962 sg ld  another  

12,800 shares  through Clements 6 Associates  a t  p r i c e s  

ranging from 6-3/8 t o  6-3/4 per  s h a r e ,  a l though a l l  of 



the l a t t e r  sa l e s ,  except for  1,100 shares,  were 

l a t e r  canceled. 

1 7 .  The Hearing Examiner f inds tha t  the evidence 

is conclusive tha t  Kurtin devised an unconscionable 

scheme for  the purpose of defrauding the  public i n  

the o f fe r  and sa le  of California Growth s tork ,  and 

tha t  he enl is ted the wil l ing aid and support of 

Capital Gains, Kaiser, Barber, Cherry, and Risser i n  

tha t  scheme. The Hearing Examiner concludes t h a t  

Clements & Associates a lso par t ic ipated i n  Kurtin 's  

scheme aild was of material  ass is tance i n  carrying it 

forward, but fur ther  finds tha t  Clements as  an 

individual,  although grossly negligent regarding h i s  

respons ib i l i t i es  as a broker-dealer, was not aware 

during the operation of the scheme of the means which 

the other individuals and Capital Gains intended to  and 

d i d  employto accomplish t h e i r  purpose. . 

18. It is hardly necessary t o  recount the 

numerous misrepresentations and omissions of material  
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f ac t s  t h a t  went in to  the  scheme. However, the most 

f lagrant  were those which expressly and impliedly held 

out t o  prospective investors the lure  of very s izable  

p r o f i t s  t o  be gained by joining with Kurtin i n  ac- 

quiring control  of California Growth a t  a time when 

Kurtin and h i s  cohorts were, i n  f a c t ,  intending t o  

p ro f i t  and actual ly  p ro f i t ing  by s e l l i n g  Kurtin 's  

California Growth stock a t  pr ices  of a do l l a r  or  more 

- per share above the market. 

19. The references t o  a l imi ta t ion  on an invest-

ment i n  California Growth because of disclosure require- 

ments of the  Securi t ies  and Exchange Comission, and 

misrepresentations concerning the need t o  e f f e c t  purchases 

through Kennedy, Levy & Co. o r  Clements & Associates 

and the jus t i f i ca t ion  fo r  the premium pr ice  investors 

had t o  pay, added t o  the conspi ra tor ia l  a i r ,  and were 

undoubtedly intended t o  exc i te  the fancies of g u l l i b l e  

investors as well as  t o  cause credence t o  be given t o  

the scheme. 



20. Although the Hearing Examiner accepts as 

true Clements' testimony that he did not authorize the 

use of the name of Clements 6 Associates by Capital 

Gains, the evidence is clear that he permitted Kurtin, 

Barber and Risser to use his offices and business name 

in his absence and that he knew that sales of California 

Growth stock were to be attempted. Moreover, Clements 

could not escape his responsibilities as a registered 

broker-dealer by absenting himself from the United 

States nor could he delegate those responsibilities to 

Barber by a power of attorney. The Commission has on 

several occasions in recent years made it clear that 
-

the principal of a registered broker-dealer has a duty 


to keep himself informed about the activities in his 


office and to insure compliance with applicable zegu- 


1ations.l' Accordingly, even if Clements were to be 


-5/ General Investing Corporation, Securities Exchange 
Act Release No. 7316, p. 6(May 15, 1964): 
Aldrich, Scott 6 Co., Inc., 40 S.E.C. 775, 778(1961); 
Reynolds 6 Co., 39 S.E.C. 902, 916(1960). 



found not to have been actually aware of the plans of 

Kurtin and the others, he would still have failed to 

properly supervise the activities of persons employed 

by and controlling Clements & Associates. That failure 

to supervise constitutes a participation in the mis- 

conduct of registrant for which Clements becomes 

responsible.-6/ 
21. In view of the foregoing, the Hearing 


Examiner finds, as alleged by the Division, that'during 


the period from approximately September 1, 1962 to 


approximately December 31, 1962 Capital Gains, Kaiser, 


7/Clements & Associates, Barber, Kurtin, Cherry-- and 

Risser wilfully violated and aided and abetted wilful 

Reynolds & Co., id, ~s.E.c. 

-7/ While some question could be raised as to whether 
Cherry is associated with either Capital Gains or 
Clements & Associates in the sense required to vest 
jurisdiction over him in these proceedings, the 
Hearing Examiner finds that the evidence is 
sufficient to show that he did so associate himself 
with these registrants. 



violat ions  of 17(a) of the Securi t ies  Act and Sections 

10(b) and 15(c) (1) of the Exchange Act and Rules lob-5 

and 15cl-2 thereunder i n  connection with the o f f e r  and 

sa le  of California Growth stock; and of Sections 206(1) 

and (2) of the Advisers Act, by employing devices, 

schemes and a r t i f i c e s  t o  defraud, and by engaging i n  

transactions,  practices and courses of business which 

operated as  a fraud upon c l i e n t s  of Capital  Gains. 

Other Violations by Capital  Gains and Kaiser 

A. Bookkeeping Rules 

22. The uncontradicted evidence with respect  t o  

the general conduct of the business of Capital  Gains is  

tha t  i t  had never maintained general and auxiliary 

ledgers (or  other comparable records) r e f l ec t ing  a s s e t ,  

l i a b i l i t y ,  reserve, c a p i t a l ,  income and expense accounts, 

except insofar as copies of tax returns f i l e d  with the 

Internal  Revenue Service re la ted  t o  the a s se t s  and 

l i a b i l i t i e s  of the firm; and d i d  not make and keep t r i a l  

balances, f inancia l  statements or  in t e rna l  audit  working 



, . 

papers r e l a t ing  t o  i t s  business. 

23. It fur ther  appears t h a t  Capital  Gains ceased 

doing business on April 1, 1963 when, as Kaiser t e s t i f i e d  

8 /i n  an e a r l i e r  proceeding before the Connniss io~ 

advisory publications by Capital Gains were discontinued. 

However, the Commission's F i l e  No. 801-1917-1 containing 

the public documents r e l a t ing  t o  the r eg i s t r a t ion  of 

Capital  Gains does not include the no t i f i ca t ion ,  as  

required by ~ u i e204-2(f), of the address a t  which such . 

books and records as Capital Gains may have had were t o  

be maintained for  the period required by the Commission's 

ru les .  

B, Failure t o  Amend Form ADV 

24. No amendment has ever been f i l e d  by c a p i t a l  

Gains t o  i t s  Form ADV application for  r eg i s t r a t ion  t o  

disclose tha t  the name of i t s  president had been legal ly  

Kennedy; Levy 6 Co. , F i l e  No 



changed on March 26, 1963 from Glen Meyers t o  Karl N. 

Kaiser. Such amendment wee required t o  be f i l e d  

promptly by Rule 204-l(b) under the Advisers Act t o  

correct  information which had become inaccurate i n  the 

application by reason of tha t  name change. 

25. In addit ion,  Capital  Gains was required by 

Rule 204-l(b) to  f i ' l e  promptly amendments t o  disclose 

the discontinuance of i ts  publication, Trend & Signals. 

A more serious omission by Capital  Gains with respect 

t o  f i l i n g  an amendment was i t s  f a i l u r e  t o  report  tha t  

i ts  advisory service was not limited t o  the issuance of 

Trends & Signals but included the of fer ing  t o  the public 

of several  investment advisory reports  and manuals 

under the t i t l e s  Capital Gains in  Gold, High Rebound 

Convertible Bonds, Rebound Ratings fo r  1960, High_ 

Rebound Warrants, and Capital Gains, and of a second 

periodic market l e t t e r  e n t i t l e d  Low Priced Si tuat ions .  

C. False and Misleading Statement in  Form ADV-Sup . 
26. The f a i l u r e  of Capital Gains t o  disclose the 

numerous advisory publications being offered by it to 



the public and the negative responses it placed in the 

Form ADV supplement dated May 29, 1961 concerning the 

existence of any such advisory 
* 
service made the sup- 

plement false and misleading with respect to those 

material facts. 

D. Representation as being an Investment Counselor . 

27. On the facing page of Trends 6 Simals and 

of the manuals published by Capital Gains, and in its 

advertisements in national financial publications, as 

well as on the face of envelopes used by it, Capital 

Gains printed the words "Investment Counselors", there- 

by holding out to the public that it was an Investment 


counsel. In view of the fact that the investment 


advice of Capital Gains was furnished solely by means 


of publications, periodic and otherwise, with no invest- 


ment supervisory services being rendered, there is no 


question but that Capital Gains unlawfully represented 


itself to be an investment counsel. 


E. Other Fraudulent Conduct 


28. When Kaiser terminated the business of 



Capital  Gains on Apri l  1, 1963, he d id  not t rouble  him- 

s e l f  with advising h i s  subscribers  t h a t  they would 

receive no fu r the r  se rv ice .  'Capital  Gains d i d  not 

answer inqui r ies  from subscr ibers  r e s u l t i n g  from t h e i r  

f a i l u r e  t o  receive Trends & Signals  but d i d  r e t a i n  

a t  l e a s t  one renewal payment mailed t o  i t  i n  May, 1963. 

Such conduct, unexplained by Kaiser ,  when taken i n  

context with the  other  a c t i v i t i e s  of Capi ta l ,  leads 

t o  the  conclusion t h a t  t he  cessa t ion  o f  publ ica t ion 

and r e t en t ion  of subscr ip t ion payments were p a r t  of 

the  fraudulent  p rac t ices  engaged i n  by Capi ta l  Gains. 

29. It fu r the r  appears t h a t  Kaiser  was not 

above attempting t o  make i l l e g a l  p r o f i t s  through 

I Iscalping.  I I Capital  Gains s t rongly  recommended purchase 

of the  Class B common stock of Autofab, L t d . ,  a  Canadian 

company,-9 /  i n  i t s  February and March, 1963 issues  of 

Trends & Signals and Low Priced S i tua t ions .  No d i sc losure  

-9 / On April  19, 1963 the  Commission announced the 
addi t ion of Autofab, L t d .  t o  i t s  Canadian 
Restr icted L i s t  (Secur i t i es  Act Release No. 4599). 



was made by C a p i t a l  Gains t h a t  Kaiser  h a d  purchased 

10,000 shares  of t h a t  s tock  between January 18,  1963 

and February 12, 1963 with t h e  apparent i n t e n t i o n  

of  disposing of  i t  a s  soon a s  t h e  recommendation had 

been ass imi la ted  and ac ted  upon by C a p i t a l  Gains '  

subsc r ibe r s .  Kaiser  so ld  7,900 sha res  of h i s  

10,000 shares  during t h e  per iod March 27, 1963 t o  

l o /Apr i l  23, 1963, tak ing  a l o s s  on h i s  trading.-

30. F a i l u r e  t o  d i s c l o s e  the  m a t e r i a l  f a c t s  con-

cern ing  K a i s e r ' s  pecuniary i n t e r e s t  i n  t h e  s t o c k  h i s  

company was recorrrmending operated a s  a f raud o r  d e c e i t  

upon t h e  subsc r ibe r  r ece iv ing  those recommendations. 

For,  a s  t h e  United S t a t e s  Supreme Court observed i n  

-10/ Whether Kaiser  made a p r o f i t  o r  incurred  a l o s s  
would not  be m a t e r i a l  t o  the  determinat ion of 
whether a f raud has been committed. S . E . C .  v .  
C a p i t a l  Gains Research Bureau, 375 U ; S .  180, .
201, 84 S .  C t .  275, 287. 



28. 


S.E.C. v .  .-Capi ta l  Gains Research Bureau, supra: 

.... The high standards of  business moral i ty 
exacted by our laws regu la t ing  the  s e c u r i t i e s  
indust ry  do not permit an investment adviser  
t o  t rade  on the  market e f f e c t  of h i s  own 
recommendat ions without f u l l y  and f a i r l y  r e -
veal ing h i s  personal  i n t e r e s t s  i n  these  
recommendations t o  h i s  c l i e n t s .  

F. Responsibi l i ty  of Kaiser 

31. The record e s t ab l i shes  t h a t  Kaiser i s  t he  

dominant and con t ro l l i ng  force  behind Capi ta l  Gains, 

and t h a t  as i t s  pres iden t ,  a d i r e c t o r ,  and owner of a 

majori ty of i t s  s tock ,  he d i rec ted  and managed the  

a f f a i r s  of the  company. It i s  a l s o  c l e a r  t h a t  Kaiser 

had an ob l iga t ion  and r e s p o n s i b i l i t y  i n  h i s  pos i t i on  

of con t ro l  t o  make c e r t a i n  t h a t  Cap i ta l  Gains complied 

with the  regula t ions  r e l a t i n g  t o  investment adv ise rs ,  

and, of course, not  t o  cause Capi ta l  Gains t o  a c t  

improperly and f raudulent ly .  

G. Wilful  Violat ions 

32. 	 On the  bas i s  of  t he  foregoing,  t he  Hearing . 

' Examiner concludes t h a t  Capi ta l  Gains, aided and abe t ted  

by Kaiser ,  w i l fu l l y  v io l a t ed ,  a s  a l leged by the  Division 

i n  Paragraphs B and C of Sect ion I1 o f  t h e  Order f o r  



Proceedings against Capital Gains, Sections 204, 

206(1) and (2) ,  207 and 208(c) of the Advisers A c t  

and Rules 204-l(b) and 204-2(a) and ( f )  thereunder. 

Other Violations by Clements & Associates 

11/A. Net Capital  Rule--

0 33. In  September, 1963 and again in  December, 

1963 inspections of the books and records of C1,ements & 

Associates were made and t r i a l  balances a s  of 

September 23, 1963 and November 29, 1963, respect ively,  

were extracted from those books and records'by an 

investigator on the s t a f f  of the Los Angeles Branch 

Office. According t o  the computations of tha t  invest i -

0 gator,  Clements 6 Associates required $4,268 as  of 

September 23, 1963 and $5,221 as of November 29, 1963 

t o  be i n  compliance with the Net Capital  Rule. It 

. . . * . . . . . . . . . . . . . . . .  * * 0 . 0 . 

11/ Rule 240.15~3-1.-



f u r t h e r  appears t h a t  Clements & Associates made use of 

the  mails t o  e f f e c t  over-the-counter s e c u r i t i e s  

t r ansac t ions  on and during the period covered by the  

dates of  these  t r i a l  balances.  

34. I n  connection with the  computations of t he  

ne t  c a p i t a l  of Clements & Associates ,  Clements 

challenged the  inves t iga to r  ' s deduct ion of  c e r t a i n  

s e c u r i t i e s  i n  inventory and of a  bank balance from 

the  t o t a l  a s s e t s  shown on the  books of Clements & 

Associates.  The s e c u r i t i e s  i n  quest ion were 471 

shares of stock of F. W. Woolworth Ltd. which Clements 

had given a s  c o l l a t e r a l  o r  ea rnes t  during the  course 

of negot ia t ions  fo r  the  purchase of a f ranch ise  unre- 

l a t ed  t o  the  s e c u r i t i e s  business.  I n  September, 1963 

Clements made demand upon the holder  of the  Woolworth 

s tock f o r  i t s  r e tu rn ,  but the  demand was refused.  I t  

was not u n t i l  December 31, 1963 following seve ra l  months . 

of negot ia t ions  by Clements and h i s  a t t o rney ,  t h a t  

Clements was able  t o  regain  possession of  the  Woolworth 



c e r t i f i c a t e s .  The bank balance t h a t  was disregarded 

was an account which was shown on the  books of Clements 

& Associates,  as  well  as  by the  bank, t o  be i n  the  

name of  Pa t r ick  Clements & ~ s s & i a t e s ,  Inc.  The bank 

account appears t o  have been opened by Ray, who was 

then o f f i c e  manager fo r  Clements & Associates,  a s  a 

p a r t  of an understanding with Clements t h a t  Ray was 

t o  p a r t i c i p a t e  i n  Pat r ick  Clements & Associates,  Inc .  , 

when i t  became ac t iva ted .  Clements' s ignature  was 

not  one of  the  two authorized s ignatures  t o  be honored 

i n  drawirg agains t  the bank account i n  quest ion and 

there  i s  no credible  evidence t h a t  Clements could or  

did exerc i se  dominion over t h a t  account. 

35. The Hearing Examiner concludes t ha t  the  

Woolworth stock was not r ead i ly  conver t ib le  i n t o  cash 

by Clements & Associates;  t h a t  the  bank account i n  the  

name of Pa t r ick  Clements & Associates,  I n c . ,  was not 

an a s s e t  of Clements & Associates;  and t h a t  Clements & 

Associates was not  i n  compliance with the  Net Capi ta l  



Rule on September 23, 1963 and November 29, 1963. 


The Examiner fur ther  concludes tha t  Clements & Associates 


wi l ful ly  violated,  as alleged by the Division, Section 


15(c)(3) of the Exchange Act and Rule 15c3-1 thereunder. 


B. Bookkeeping Rule- 1 2 /  

36. On June 4,  1963, Clements placed an order 

for  5,000 shares of Sarcee Petroleums, L t d .  stock 

with a secur i t i e s  firm located i n  San Marino, Cal i fornia .  

The following day, Clements asked tha t  the t rade be 

canceled because the person for  whom he had purchased 

the stock refused t o  accept i t .  T . t  appears t h a t  the 

trade could not be broken and tha t  instead,  without 

no t i f i ca t ion  t o  Clements, the  5,000 shares were sold 

a t l a  loss  on June 5,  1963. The purchase and l a t e r  

sa le  of the Sarcee Petroleum L t d .  stock were not 

recorded i n  the general ledger of Clements & Associates. 

Clements contended tha t  the Sarcee Petroleum transactions 

. * . . . . . . * . . * * . . . . . * * . . . *. .* * 
-12/ Rule 240.17a-3. 



were personal to him and that therefore it was not 

necessary to record them as transactions of Clements 6 

Associates. Apart from the fact that Clements, engaged 

as he was in the securities business as a sole propri- 

etor, cannot be permitted to designate certain securities 

transactions as personal and others as being those of 

Clements & ~ssociates,z/ the evidence shows that 

Clements was.purchasing the Sarcee Petroleum stock for 

a customer and not for personal investment. Since the 

books and redords of Clements & Associates did not 

during the period from August 30, 1963 to December 31, 

1963 reflect the Sarcee Petroleum transactions, such 

books and records were incomplete and continuously 

inaccurate in that respect for that period. 

34. The evidence is also conclusive that Clements 

& Associates did not adequately or properly reflect 

-13/ Chester R. Koza & Co., 39 SoE.Co 950, 952(1960); 
Lawrence R. Leeby, 32 S.E.C. 307(1951) 



c a p i t a l  contr ibut ions  of  $2,300 by Ray t o  Clements & 

Associates between September and November, 1963 and 

improperly included a s  of November 29, 1963 the  bank 

account i n  the  name of Pa t r ick  Clements 6 Associates,  

Inc. a s  an  a s s e t  of Clements & Associates.  

35. The Hearing Examiner does not  agree with 

the  Division t h a t  the  fee  owing t o  t he  a t to rney  who 

had been engaged by Clements t o  incorporate Pa t r ick  

Clements 6 Assocfates, Inc. o r  t he  disclaimed l i a -  

b i l i t i e s  t h a t  Clements caused the  accountant f o r  

Clements & Associates t o  e l iminate  by an ad jus t ing  

en t ry  should have been r e f l ec t ed  i n  the  books. With 

respect  t o  the  a t t o rney ' s  f ee s ,  the  weight of the  

evidence does not e s t a b l i s h  t h a t  the a t torney was 

engaged f o r  a purpose r e l a t ed  t o  Clements 6 Associates,  

but r a t h e r  tends t o  ind ica te  t h a t  he was represent ing 

Clements and other  individuals  i n  an undertaking 

divorced from the  operat ions of Clements & Associates.  

Insofar  a s  t he  disclaimed l i a b i l i t i e s  a r e  concerned, 



the Division f a i l ed  t o  carry the  burden of showing 

t h a t  those l i a b i l i t i e s  belonged on the books of Clements 

& Associates. Clements has s teadfas t ly  and repeatedly 

denied tha t  any l i a b i l i t y  exis ted f o r  the  debts i n  

question, and the Division introduced no evidence t o  

overcome those denials  beyond the  f a c t ,  which i s  not 

deemed s u f i i c i e n t ,  t h a t  the debts had a t  one time 

been recognized on the  books of Clements & Associates. 

36. The Hearing Examiner concludes, i n  view of 

the  noted inaccuracy and incompleteness of the  books 

and records of Clements & Associates, t h a t  Clements & 

Associates wi l fu l ly  violated Section 17(a) of the 

Exchange Act and Rule 17a-3 thereunder as  alleged by 

the Division. 

C. Other Fraudulent Conduct 

37. The Division a l so  alleged i n  e f f e c t ,  tha t  

by reason of Clements & Associates engaging i n  business 

while i n  v io la t ion  of the  Net Capital  Rule and of the 

Commission's bookkeeping r u l e ,  Clements & Associates 



committed a fraud upon i t s  customers. Although the 

Division d i d  not pursue t h i s  issue i n  i t s  Proposed 

Findings , Conclusions and Brief beyond proposing 

findings t h a t  a v io la t ion  of the anti-fraud provisions 

of the Securi t ies  Act and of the Exchange Act had been 

committed i n  conjunction with the v io la t ion  of the 

Net Capital  Rule, and again when the bookkeeping ru le  

had been violated,  the question i s  one. of importance 

i n  delineating the extent  of the protection afforded 

to  the public by these ru les .  

38. Insofar as  the Hearing Examiner can determine, 

the Commission has never had before it  the precise 

question involved i n  the present a l lega t ions ,  although 

there have been instances where a broker-dealer 's 

conduct has been considered fraudulent when a net  

c a p i t a l  v io la t ion  was linked with a f a i l u r e  by the 

broker-dealer t o  meet i t s  obligations,-14' or  when net  

-14/ Aronson & Co. 39 S.E.C. 839(1960); 
Financial  Equity Corporation, Secur i t ies  Exchange 
Act Release No. 7326, p. 3(May 27, 1964). 



capital or bookkeeping violations have formed a part 


of a fraudulent scheme that included other conduct 


readily recognizable as fraudulent.- 15' The present 


issue, while novel in the sense that the question 


has not been passed upon by the Commission, is not 


complex. It appears to resolve itself into one of 


determination of whether a false representation is 


made or an omission of a material fact occurs when a 


broker-dealer effects a transaction while in violation 


of one or both of these two rules. The purposes for 


which the rules were enacted have a highly material 


bearing upon this consideration. 


39. The Net Capital Rule was promulgated by 

the Commission to implement the provisions of Section 

15 (c) (3) of the Exchange Act which prohibit transact ions 

by a broker-dealer I tin contravention of such rules as 

-15/ Edward H. Stern & Co., Inc., Securities Exchange 
Act Release No. 7277(~arch-,25, 1964) 



the  Commission may prescr ibe  ..... f o r  the  p ro tec t ion  of 

inves tors  t o p r o v i d e  safeguards with respect  t o  the 

f i nanc i a l  r e spons ib i l i t y  of brokers and dea le rs . "  The 

importance of the  r u l e  and i t s  purpose were a r t i c u l a t e d  

by the  Commission i n  unequivocal terms i n  Luckhurst & 

Company, Inc., 40 S.E.C. 541, i n  response t o  the  

r e g i s t r a n t ' s  contention t h a t  i t s  ne t  c a p i t a l  v io l a t i ons  

should not  be se r ious ly  regarded. The Commission there  

s t a t e d ,  a t  p. 541: 

The n e t  c a p i t a l  r u l e  was designed t o  make as  
c e r t a i n  a s  poss ible  t h a t  broker-dealers subject  
t o  the  B e c u r i t i e s  Exchanggl Act would be 
solvent  and t o  af ford  investors  some margin of  
p ro tec t ion  agains t  the  f i nanc i a l  s t r e s s e s  and 
s t r a i n s  of the  s e c u r i t i e s  business.  We can 
hardly bring ourselves t o  regard v io l a t i ons  
of  t h i s  sa lu ta ry  r u l e  a s  an innocuous f a i l u r e  
t o  comply with an inconsequential administra- 
t i v e  p rescr ip t ion .  

I n  Blaise D'Antoni & Associates,  Inc .  v.  S e c u r i t i e s  

and Exchange Commission, 289 F2d 276, 277(C.~.  5 ,  1961) 

the Court took the  same se r ious  view of the  rule  t h a t  

the  Commission had taken, observing: 



The net capital rule is one of the most 
important weapons in the Commission's 
arsenal to protect investors. By limiting 
the ratio. of a broker's indebtedness to 
his capital, the rule operates to assure 
confidence and safety to the investing 
public.... D'Antoni, Inc., improperly -
and wilfully - subjected its customers 
to undue financial risks by conducting 
its business in violation of this rule. 
fEmphas is supplied/ 

40. It is apparent from the language of Section 


15(c) (3) of the Exchange Act and that of the Commission 

and of the Court that the Net Capital Rule is considered 

as a protective device designed to reduce the risks of 

the public in dealing with a broker-dealer. It 

follows then that when a broker-dealer not in complisncc 

with the rule effects a transaction, its customer does 

not have the protection to which he is entitled and is 

subjected to a risk of loss which he'would not ordi- 

narily have faced. 

41. Over the years, the Commission has stressed 


in a variety of cases that the relationship of a 




broker-dealer towards i t s  customers i s  not tha t  of an 

ordinary merchant t o  h i s  customers,- 16/ and, with 

concurrence by the Courts, has embraced within the 

"shingle" theory e number of implied representations -
a l l  r e l a t i n g  t o  dealing f a i r l y  with the public - t ha t  

are  made by a broker-dealer whenever a t ransact ion i s  

effected .-17/  It fur ther  appears t h a t  the implied 

representations tha t  have been found t o  e x i s t  r e l a t e  

t o  matters about which the ordinary investor would not 

inquire because of a normal assumption tha t  the broker- 

dealer,  regulated and regis tered as i t  is ,  would deal  

f a i r l y  and i n  keeping with the customs and pract ices  of  

the secur i t i e s  industry. 

42. It is  the opinion of the ~ e a r i n g  Examiner 

-16/ W. H. Keller ,  Stockbroker, 38 S. E..  C. 900, 905(1959); 
William J. Stelmack Corporation, 11 S.E.C. 601, 
623(1942). 
See a l so  Charles Hughes & Co., Inc. v .  S.E.C.,  
139 F2d 434, 437, c e r t  denied, 321 U.S. 786 

-1 7 /  Loss, Securi t ies  Regulation, 2d Ed. (1961) 
pp. 148801489, 1508. 



that now, even though perhaps not so in earlier years, 

investors are generally aware of the fact that the 

Cormnission has provided financial safeguards for them 

in their dealings with broker-dealers, and also that 

investors naturally assume that any broker-dealer open 

for business has the financial stability required by 

the Commission. The Hearing Examiner concludes there- 

fore that an implied representation of compliance with 

the Net Capital Rule is made by a broker-dealer when 

it holds itself out as being ready, able and willing 

to effect securities transactions; that in effecting 

securities transactions while in violation of the Net 

Capital Rule, a broker-dealer makes a false repre- 

sentation to its customers; and that the financial 

status of a broker-dealer is a material fact to be 

taken into consideration by an investor in assessing 

the risks involved in turning over money or securities . 



t o  t h a t  broker-dealer.- 'a/ Accordingly, it i s  concluded 

t h a t  Clements & Associates w i l fu l ly  v io la ted  Section 

17(a) of the Secu r i t i e s  Act and Sections 10(b) and 

15(c)( l )  and Rules lob-5 and 15cl-2 thereunder by 

engaging i n  business a s  a  broker-dealer while,  a t  

various times during the  period from August 31, 1963 

t o  December 31, 1963 not  being i n  compliance with the  

Net Capital .  Rule. 

43. The bookkeeping r u l e ,  although i n  no sense 

regarded a s  l e s s  important i n  the  adminis t ra t ion and 

enforcement of the s e c u r i t i e s  laws, appears t o  have 

been promulgated more t o  c r e a t e  an enforcement t o o l  

than a safeguard a s  such.-19/ Moreover, i t  i s  doubtful 

-18/ A l l  o ther  th ings  being equal,  i t  i s  inconceivable 
t h a t ,  given a choice,  the  average prudent inves tor  
would. not s e l e c t  a broker-dealer whose f i n a n c i a l  

< condit ion meets the  standards adopted by the  
Commission fo r  the  protect ion of t he  public  over 
another broker-dealer doing business i n  contra-  

vention of the  Net Capi ta l  Rule. 

-1 / Midas Management Corporation, 40 S. E. C. 707, 
709(1961) ; 
Kelly Rubenstein, Inc . ,  38 S.E.C. 582, 584(1958). 



that the risks to an investor are materially increased 


solely by reason of a failure of the broker-dealer 

with whom he effects a transaction to have the books 

and records required by the Commission's rule. Ac-

cordingly, the Hearing Examiner concludes that a 

violation of the bookkeeping rule in and of itself 

would not necessarily result in a fraud being perpe- 

trated upon investors and further that, under the 

circumstances of this case, Clements & Associates 

did not violate the anti-fraud provisions of the 

Securities Act or of the Exchange Act by engaging in 

business while in violation of the bookkeeping rule. 

Public Interest 

4 4 .  The record discloses no mitigating circum- 

stances for the abuse of the trust and confidence 

reposed in Capital Gains by its investment advisory 

clients nor for the irresponsible manner in which 

Clements & Associates conducted business in the absence, , 

as well as during the presence, of Clements. The 



seriousness and the multiplicity of the violations 

committed by Capital Gains and by Clements & Associates 

are such as to cause the Hearing Examiner to conclude 

that the public interest requires revocation of the 

registration of Capital Gains as an investment adviser 

and the revocation of the registration of Clements & 

Associates as a broker-dealer. 

Recommendat ions 

45.  The Hearing Examiner recommends on the basis 

of the foregoing that the Commission enter an order 

finding that it is in the public interest to revoke the 

registration of Capital Gains as an investment adviser. 

46. It is further recommended that the Commission 

enter an order that denies the request for withdrawal 

of the registration of Clements & Associates as a 

broker-dealer, revokes such registration, and expels 

Clements & Associates from membership in. the NASD. 

47. It is also recommended that Barber, Risser 


and Kurtin each be found to be a cause within the meaning 




-. -. 

45. 


of Section 15A(b) (4) of the Exchange Act of any order 

of revocation, suspension o r  expulsion entered here in  

agains t  Clements & Associates.2P/ 

Respectfully submitted, 

dd[&/dWarren E.  B la i r  

Hearing Examiner 

New York, New York 
June 19, 1964 

-201 T; the extent  t h a t  t he  proposed f indings and 
conclusions submitted by the  p a r t i e s  a r e  i n  
accord with the  views s e t  f o r t h  herein ,  they 
a r e  sus ta ined,  and t o  t he  extent  t h a t  they a r e  
inconsis tent  therewith,  they a r e  expressly 
overruled. However, t h a t  por t ion of the  
Division 's proposed f indings and conclusions 
under the  caption Offer of Proof has not been 
considered because it  r e l a t e s  t o  exceptions 
t o  ru l ings  made by the  Hearing Examiner 
during the course of the  hearings herein .  
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