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T h e s e  p r i v a t e  p r o c e e d i n g s  w e r e  i n s t i t u t e d  by a n  o r d e r  o f  t h e  

Commission d a t e d  May 2 4 ,  1972  ( " O r d e r 1 ' )  p u r s u a n t  t o  S e c t i o n s  1 5 ( b ) ,  

.15A,  a n d  1 9 ( a ) ( 3 )  o f  t h e  S e c u r i t i e s  E x c h a n g e  A c t  o f  1 9 3 4  ( "Exchange  

A c t 1 ! )  a n d  S e c t i o n  2 0 3  o f  t h e  I n v e s t m e n t  A d v i s e r s  A c t  o f  1940  ( " A d v i s e r s  

Act")  t o  d e t e r m i n e  w h e t h e r  t h e  r e s p o n d e n t  w i l f u l l y  v i o l a t e d  a n d  w i l -  

f u l l y  a i d e d  and  a b e t t e d  v i o l a t i o n s  o f  S e c t i o n  1 0 ( b )  o f  t h e  Exchange  

A c t  and  R u l e  l o b - 5  t h e r e u n d e r  a n d  f a i l e d  r e a s o n a b l y  t o  s u p e r v i s e  p e r -  

s o n s  s u b j e c t  t o  i t s  s u p e r v i s i o n  who c o m m i t t e d  s u c h  v i o l a t i o n s .  

The D i v i s i o n  a l l e g e d ,  i n  s u b s t a n c e ,  t h a t  i n  c o n n e c t i o n  w i t h  

s e r v i c e s  r e s p o n d e n t  pe r formet i  w i t h  r e s p e c t  t o  i n s t i t u t i o n a l  c u s t o m e r s  

r e s p o n d e n t ,  d i r e c t l y  and  i n d i r e c t l y ,  c a u s e d  i n s t i t u t i o n a l  c u s t o m e r s  

a n d  s e l e c t e d  p e r s o n s  t o  r e c e i v e  a d v a n c e  n o t i c e  t h a t  a  f o r t h c o m i n g  

W a l l  S t r e e t  J o u r n a l  ( " J o u r n a l " )  a r t i c l e  would r e f l e c t  t h e  v i e w s  o f  o n e  

o f  r e s p o n d e n t ' s  r e s e a r c h  a n a l y s t s  i n  a manner  t h a t  would a d v e r s e l y  

a f f e c t  t h e  m a r k e t  p r i c e  o f  AMF, I n c . ,  common s t o c k  w h i c h  i s  t r a d e d  on 

t h e  New York  S t o c k  Exchange  ("NYSE"). A l l e g e d l y ,  on November 11, 1971  

t h e  r e s e a r c h  a n a l y s t ,  w i t h  r e s p o n d e n t ' s  a p p r o v a 1 , w a s  i n t e r v i e w e d  by  a  

J o u r n a l  c o l u m n i s t  and  t h e  f o l l o w i n g  d a y  t h e  v i e w s  e x p r e s s e d  by t h e  

a n a l y s t  d u r i n g  t h e  i n t e r v i e w  a p p e a r e d  i n  t h e  "Heard on t h e  S t r e e t "  column 

* 

o f  t h e  J o u r n a l .  I t  i s  f u r t h e r  a l l e g e d  t h a t  r e s p o n d e n t ' s  i n s t i t u t i o n a l  

c u s t o m e r s  a n d  o t h e r s  w e r e  t o l d  o f  t h e  i n t e r v i e w  and  t h e  a d v e r s e  n a t u r e  

o f  t h e  i m p e n d i n g  a r t i c l e  a n d  w e r e  a d v i s e d  t o  s e l l  l o n g  p o s i t i o n s  o f  AMF 

a n d  t o  s e l l  AMF s e c u r i t i e s  s h o r t .  P e r s o n s  r e c e i v i n g  s u c h  i n f o r m a t i o n  

f r o m  r e s p o n d e n t  a r e  a l l e g e d  t o  h a v e  s o l d  AMF s e c u r i t i e s  on November 1 1  

and 1 2 ,  1 9 7 1  w i t h o u t  d i s c l o s i n g  t o  p u r c h a s e r s  o f  t h o s e  s e c u r i t i e s  
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t h e  i n f o r m a t i o n  r e c e i v e d  f rom r e s p o n d e n t .  

R e s p o n d e n t  a p p e a r e d  t h r o u g h  c o u n s e l ,  who p a r t i c i p a t e d  t h r o u g h o u t  

t h e  h e a r i n g .  S u c c e s s i v e  f i l i n g s  o f  p r o p o s e d  f i n d i n g s ,  c o n c l u s i o n s ,  and  

s u p p o r t i n g  b r i e f s  w e r e  s p e c i f i e d  a s  p a r t  o f  t h e  p o s t - h e a r i n g  

p r o c e d u r e s  a n d  t i m e l y  f i l i n g s  t h e r e o f  w e r e  made by t h e  p a r t i e s .  

The  f i n d i n g s  and  c o n c l u s i o n s  h e r e i n  a r e  based  upon t h e  p r e p o n d e r a n c e  

o f  t h e  e v i d e n c e  a s  d e t e r m i n e d  f rom t h e  r e c o r d ,  and upon o b s e r v a t i o n  of 

t h e  w i t n e s s e s ,  

R e s p o n d e n t  

R e s p o n d e n t  Oppenhe imer  & Co., a p a r t n e r s h i p  l o c a t e d  i n  New York ,  

New Y o r k ,  i s  r e g i s t e r e d  a s  a  b r o k e r - d e a l e r  u n d e r  t h e  Exchange  A c t  and  

a s  a n  i n v e s t m e n t  a d v i s e r  u n d e r  t h e  A d v i s e r s  A c t ,  and  i s  a member o f  t h e  

N a t i o n a l  A s s o c i a t i o n  o f  S e c u r i t i e s  D e a l e r s ,  Znc., and  o f  v a r i o u s  

n a t i o n a  1  s e c u r i t i e s  e x c h a n g e s ,  A s  p a r t  o f  i t s  b u s i n e s s ,  r e s p o n d e n t  d i s -  

t r i b u t e s  r e s e a r c h  and  m a r k e t  i n f o r m a t i o n  t o  i t s  i n . _ s t i t u t i o n a l  and  

r e t a i l  c u s t o m e r s  and  i n  r e t u r n  f o r  t h a t  s e r v i c e  r e c e i v e s  commiss ion  . 

b u s i n e s s  f rom t h o s e  c u s t o m e r s .  

Zn November, 1 9 7 1 ,  t h e  t i m e  h e r e  i n  q u e s t i o n ,  r e s p o n d e n t ' s  i n s t i -

t u t i o n a  1 s a l e s m e n  we re  d i v i d e d  i n t o  two g r o u p s ,  t h e  Z n s t i t u t i o n a l O S a l e s  

D e p a r t m e n t ,  which  s e r v i c e d  l a r g e  i n s t i t u t i o n s ,  and  t h e  Z n s t i t u t i o n a l  

S e r v i c e s  D e p a r t m e n t  ( l l I S D " ) ,  which  s e r v e d  v a r i o u s  s m a l l e r  f i n a n c i a l  

i n s t i t u t i o n s .  The  I n s t i t u t i o n a l  S a l e s  D e p a r t m e n t ,  some t imes  r e f e r r e d  

t o  a s  t h e  "maxi d e p a r t m e n t , "  was u n d e r  t h e  o p e r a t i o n a l  c h a r g e  o f  

C h a r l e s  A r l i n g t o n ,  o n e  o f  r e s p o n d e n t ' s  p a r t n e r s ,  and  ZSD, a l s o  known a s  
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t h e  "min i  d e p a r t m e n t  ," was u n d e r  t h e  d i r e c t  s u p e r v i s i o n  of  a n o t h e r  of 

r e s p o n d e n t ' s  p a r t n e r s ,  M i c h a e l  Schaenen .  

V i o l a t i o n  o f  R u l e  l o b - 5  

Ln e a r l y  November,  1971 J o e l  P r i c e ,  t h e n  o n e  o f  r e s p o n d e n t ' s  

r e s e a r c h  a n a l y s t s ,  p r e p a r e d  a r e s e a r c h  r e p o r t  on Brunswick  Corp .  

( l l B r u n s w i c k l t ) ,  a  m a n u f a c t u r e r  oP l e i s u r e - t i m e  p r o d u c t s ,  and  r e s p o n d e n t  

d i s t r i b u t e d  t h a t  r e p o r t  t o  i t s  c u s t o m e r s  and  o t h e r s  on i t s  m a i l i n g  

l i s t .  One o f  t h e  p e r s o n s  who r e c e i v e d  a copy  o f  t h a t  r e p o r t  p r i o r  

t o  November 10 ,  1971  was Dan Dorfman,  t h e n  a n  employee  o f  t h e  J o u r n a l ,  

who on o c c a s i o n  a u t h o r e d  a column a p p e a r i n g  i n  t h a t  newspape r  

e n t i t l e d  "Heard on t h e  S t r e e t . "  

On November 1 0 ,  1971 Dorfman t e l e p h o n e d  P r i c e ,  men t i oned  t h e  

Brunswick  r e p o r t ,  and  s a i d  t h a t  h e  would l i k e  t o  d o  a s t o r y  on J a p a n e s e  

bowl ing .  P r i c e  t o l d  Dorfman t h a t  a n y  s t o r y  on b o w l i n g  would h a v e  t o  

i n c l u d e  AMF b e c a u s e  i t s  m a r k e t  s h a r e  was a s  l a r g e  a s  B r u n s w i c k l s ,  and 

f u r t h e r  s t a t e d  t h a t  w i t h o u t  t h e  p e r m i s s i o n  o f  one  o f  t h e  r e s p o n d e n t ' s  

p a r t n e r s  h e  c o u l d  n o t  b e  i n t e r v i e w e d .  P r i c e . s u g g e s t e d  C h a r l e s  B r u n i e ,  

r e s p o n d e n t ' s  s e n i o r  p a r t n e r  i n  c h a r g e  o f  r e s e a r c h ,  a s  t h e  p e r s o n  

Dorfman s h o u l d  c o n t a c t  f o r  a p p r o v a l .  Dorfman e x e r c i s e d  c o n s i d e r a b l e  

i n f l u e n c e  i n  t h e  f i n a n c i a l  community and  b e c a u s e  o f  h i s  i n s i s t e n c e  on 

t h e  i n t e r v i e w  and  B r u n i e l s  d e s i r e  n o t  t o  o f f e n d  h i m ,  B r u n i e  r e l u c t a n t l y  

c o n s e n t e d  t o  t h e  m e e t l n g  and  a r r a n g e m e n t s  w e r e  made f o r  P r i c e  t o  be  a t  

t h e  J o u r n a l ' s  o f f i c e s  t h e  n e x t  morning.  

The  e a r l y  p a r t  of  t h e  h o u r - l o n g  i n t e r v i e w  on November 1 1 ,  1971 

r e l a t e d  t o  J a p a n e s e  b o w l i n g  and  P r i c e ' s  o p i n i o n s  a b o u t  i t s  p r o s p e c t s ,  



a n d  l a t e r  t u r n e d  t o  t h e  d i f f e r e n t  m e t h o d s  o f  a c c o u n t i n g  u t i l i z e d  by 

APlF a n d  b r u n s w i c k .  P r i c e  e x p r e s s e d  t h e  v i e w s  t h a t  J a p a n e s e  b o w l i n g  

would f a l l  o f f  i n  1 9 7 3  a n d  t h a t  B r u n s w i c k ' s  a c c o u n t i n g  a p p r o a c h  would 

a d d  a  m e a s u r e  o f  p r o t e c t i o n  t o  i t s  e a r n i n g s  d u r i n g  t h e  d o w n t u r n  

w h i l e  AMF1s a c c o u n t i n g  method would n o t .  A t  t h e  c l o s e  o f  t h e  i n t e r -  

v i e w  P r i c e  r e s p o n d e d  t o  D o r f m a n ' s  p r e s s u r e  f o r  a  c o n c l u s i o n  by s a y i n g  

t h a t  h e  would n o t  b e  a n  a g g r e s s i v e  b u y e r  o f  AMF s t o c k  a t  t h a t  t i m e ,  

a n d  was t o l d  by  Dorfman j u s t  b e f o r e  l e a v i n g  t h e  J o u r n a l  o f f i c e s ,  "AMF 
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i s  g o i n g  t o  g o  down tomorrow."  

W h i l e  r e t u r n i n g  t o  h i s  own o f f i c e ,  P r i c e  became w o r r i e d  t h a t  

D o r f m a n ' s  co lumn would b e  c o m i n g  o u t  i n  t h e  i m m e d i a t e  f u t u r e  a n d  t h a t  

h e  would  b e  q u o t e d  n e g a t i v e l y  o n  AMF. Upon r e a c h i n g  h i s  o f f  i c e  

P r i c e  t e l e p h o n e d  D o r f m a n ,  s e e k i n g  a s s u r a n c e  t h a t  h e  would n o t  b e  s o  

q u o t e d .  Cor fman  t o l d  P r i c e  n o t  t o  w o r r y  a n d  w e n t  on t o  s a y  t h a t  h e  

had  a l r e a d y  s p o k e n  t o  p e o p l e  a t  AMF and B r u n s w i c k .  F a r  f r o m  r e a s s u r i n g  

h i m ,  t h e  c o n v e r s a t i o n  w i t h  Dorfman l e f t  P r i c e  c o n v i n c e d  t h a t  h e  

would b e  q u o t e d  i n  , D o r f m a n l s  co lumn t h e  n e x t  d a y  and  t h a t  c o n t r a r y  t o  

h i s  a c t u a l  v i e w s  h e  would a p p e a r  t o  b e  n e g a t i v e  o n  AMF. 

A l a r m e d  o v e r  t h e  p o s s i b i l i t y  t h a t  Dorfman would d i s t o r t  t h e  

i n t e r v i e w  a n d  t h e  d a n g e r  t h a t  r e s p o n d e n t  a n d  i t s  c l i e n t s  m i g h t  b e  m i s -

l e d  i n t o  p r e c i p i t a t e  sales o f  AMF s t o c k s  by D o r f m a n ' s  a n t i c i p a t e d  

c o l u m n ,  P r i c e  s o u g h t  o u t  a n d  a l e r t e d  A r l i n g t o n  t o  t h e  s i t u t a t i o n  t h a t  

was  f a c i n g  t h e  I n s t i t u t i o n a l  S a l e s  D e p a r t m e n t .  A r l i n g t o n  r e a c t e d  t o  



P r i c e ' s  i n f o r m a  t i o n  by c a l l i n g  a n  i m p r o m p t u  c o n f e r e n c e  o f  t h e  s t a f f  

members  o f  t h e  l n s t i t u t i o n a l  S a l e s  D e p a r t m e n t ,  a n  a c t i o n  c o n s i s t e n t  

w i t h  t h e  u s u a l  p r a c t i c e  f o l l o w e d  when i n f o r m a t i o n  o r  d e v e l o p m e n t s  o f  

p a r t i c u l a r  i n t e r e s t  t o  i n s t i t u t i o n a l  c l i e n t s  o c c u r r e d  b e t w e e n  r e g u l a r  

d e p a r t m e n t a l  m e e t i n g s .  I n  a d d i t i o n  t o  A r l i n g t o n  a n d  P r i c e ,  t h o s e  

a t t e n d i n g  t h e  m e e t i n g  on November  1 1  were B u r t  F i n g e r h u t ,  m a n a g e r  

o f  r e s p o n d e n t ' s  I n s t i t u t i o n a l  R e s e a r c h  D e p a r t m e n t ,  a n d  1 0  o f  t h e  i n s t i t u t i o n a l  

s a l e s m e n .  A l l  o f  t h e  s a l e s m e n  were members  o f  t h e  l n s t l t u t i o n a l  
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S a l e s  D e p a r t m e n t  e x c e p t  o n e ,  B r u c e  K a l l e n b e r g ,  who was w i t h  ISD. 

A r l i n g t o n  o p e n e d  t h e  h a l f - h o u r  m e e t i n g  w i t h  a b r i e f  s t a t e m e n t  

t o  t h e  e f f e c t  t h a t  P r i c e  had  b e e n  i n t e r v i e w e d  b y  Dor fman  o n  J a p a n e s e  

b o w l i n g ,  t h a t  P r i c e  f e a r e d  t h a t  t h e  r e s u l t i n g  a r t i c l e ,  w h i c h  c o u l d  

a p p e a r  i n  t h e  n e x t  d a y ' s  J o u r n a l ,  w o u l d  b e  n e g a t i v e ,  a n d  t h a t  t h e  s a l e s m e r i  

s h o u l d  c a l l  i n s t i t u t i o n s  t h a t  m i g h t  b e  i n t e r e s t e d  i n  t h e  i n f o r m a t i o n  

t h a t  P r i c e  was  a b o u t  t o  f u r n i s h .  P r i c e  t h e n  s t a t e d  t h a t  h e  was  o p t i m i s t i c  

a b o u t  AMF's n e a r  t e r m  a n d  was  r a i s i n g  h i s  e s t i m a t e  t o  $2.70 o v e r  h i s  

$ 2 . 5 5  o f  a week e a r l i e r ,  b u t  t h a t  h e  was c o n c e r n e d  t h e  p e a k i n g  o f  J a p a n e s e  

b o w l i n g  w o u l d  c a u s e  A M F 1 s  e a r n i n g s  t o  show o n l y  a m o d e s t  i n c r e a s e ,  i f  

a n y ,  i n  1 9 7 3 .  B e c a u s e  o f  t h e  i m m i n e n c e  o f  t h e  Dor fman  a r t i c l e ,  P r i c e-
s t r e s s e d  t h e  n e g a t i v e  a s p e c t s  o f  AMF's p r o s p e c t s  h e  a n t i c i p a t e d  wou ld  

b e  h i g h l i g h t e d  by Dorfrnan.  By d o i n g  s o  P r i c e  f e l t  t h a t  t h e  i n f o r m a t i o n  

c o n v e y e d  by t h e  s a l e s m e n  would  n u l l i f y  t h e  p o s s i b i l i t y  t h a t  r e s p o n d e n t ' s  

-2 / A l l  o f  t h e  ISD s a l e s m e n  w e r e  t o  h a v e  a t t e n d e d  t h e  m e e t i n g  b u t  
p a r t i a l l y  b e c a u s e  o f  a t t s e c r e t a r i a l  f l u k e , "  o n l y  o n e  was  p r e s e n t .  
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i n t e r e s t e d  i n s t i t u t i o n a l  c l i e n t s  w o u l d  b e  s u r p r i s e d  b y  t h e  D o r f m a n  

a r t i c l e  a n d  t h e  c o n c o m m i t a n t  n e g a t i v e  i m p a c t  i t  woulcf h a v e  ori AMF s t o c k .  

P r i c e  f u r t h e r  a d v i s e d  t h e  s a l e s m e n  t h a t  h i s  p o s i t i o n  was  t h a t  AMF s t u c k  was  

a  " h o l d  ," a n d  t h a t  h e  w a s  n o t  r e c o m m e n d i n g  a s a l e  o f  AMF s t o c k  n o r  

m o d i f y i n g  h i s  e a r l i e r  "buy"  r e c o m m e n d a t i o n  on  B r u n s w i c k .  

A f t e r  P r i c e  h a d  f i n i s h e d  h i s  p r e s e n t a t i o n  A r l i n g t o n  a g a i n  s p o k e ,  

e m p h a s i z i n g  t h a t  i n s t i t u t i o n a l  c l i e n t s  w i t h  a n  i n t e r e s t  i n  AMF o r  i n  

b o w l i n g  e q u i p m e n t  s t o c k s  g e n e r a l l y  s h o u l d  p r o m p t l y  r e c e i v e  P r i c e ' s  

a n a l y s i s  a n d  c o n c l u s i o n s  f r o m  t h e  s a l e s m e n  s e r v i c i n g  t h e i r  a c c o u n t s  

r a t h e r  t h a n  f r o m  r e a d i n g  t h e  J o u r n a l .  He a l s o  r e p e a t e d  h i s  e a r l i e r  

a d m o n i t i o n  t h a t  n o  m e n t i o n  s h o u l d  b e  made b y  t h e  s a l e s m e n  r e g a r d i n g  

P r i c e ' s  i n t e r v i e w  w i t h  D o r f m a n  o r  t h e  p o s s i b i l i t y  o f  t h e  a n t i c i p a t e d  

J o u r n a l  a r t i c l e .  

F o l l o w i n g  t h e  m e e t i n g  t h e  a t t e n d i n g  s a l e s m e n  i m m e d i a t e l y  c o m m u n i c a t e d  

w i t h  i n s t i t u t i o n a l  c u s t o m e r s  t h e y  b e l i e v e d  wou ld  b e  i n t e r e s t e d  i n  t h e  

b o w l i n g  e q u i p m e n t  c o m p a n i e s .  T h r e e  o f  t h e  s a l e s m e n  w i t h  t h e  l n s t i t u t  i o n a l  

S a l e s  D e p a r t m e n t  made n o  c a l l s ,  a n d  o f  t h e  s i x  w i t h  t h a t  d e p a r t m e n t  

who d i d ,  M o n r o e  F i r e s t o n e  made f o u r ,  J o h n  M a r t i n s o n  a n d  R o b i n  P r i n c e  

e a c h  made t w o ,  a n d  A l b e r t  H e t r i c k ,  F r a n c i s  H o u g h t e n  a n d  J e f f r e y  Loewy -
made  o n e  a p i e c e .  A r l i n g t o n  a n d  P r i c e  e a c h  made o n e  c a l l .  

When K a l l e n b e r g  r e t u r n e d  t o  h i s  d e p a r t m e n t  a f t e r  t h e  m e e t i n g  h e  

r e p o r t e d  t o  t h e  o t h e r  s a l e s m e n  i n  h i s  g r o u p ,  N a t h a n  G a n t c h e r ,  E r i c h  

S o k o l o w e r ,  a n d  Howard S h a w n ,  t h e  i n f o r m a t i o n  h e  h a d  j u s t  r e c e i v e d .  T h e y  

were t o l d  t h a t  G o r f m a n  h a d  i n t e r v i e w e d  P r i c e ,  t h a t  t h e  J o u r n a  1  m i g h t  
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w e l l  c a r r y  a n e g a t i v e l y  s l a n t e d  a r t i c l e  on AMF t h e  n e x t  d a y ,  a n d  t h a t  

P r i c e  h a d  a d o p t e d  a m o r e  c a u t i o u s  v i e w  w i t h  r e s p e c t  t o  AMF1s f u t u r e .  

K a l l e n b e r g  f u r t h e r  s t a t e d  t h a t  t h e y  were p e r m i t t e d  t o  c a l l  t h e i r  c u s t o m e r s ,  

b u t  t h a t  u n d e r  n o  c i r c u m s t a n c e s  was t h e  Dor fman  i n t e r v i e w  o r  t h e  a n t i -  

c i p a t e d  D o r f m a n  a r t i c l e  t o  b e  m e n t i o n e d .  T h e  f o u r  1SD s a l e s m e n  t h e n  

s e t  a b o u t  c o n t a c t i n g  c e r t a i n  o f  t h e i r  c u s t o m e r s ,  w i t h  Kal  l e n b e r g  s p e a k i n g  

t o  o n e ,  G a n t c h e r  c a l l i n g  t h r e e ,  S o k o l o w e r  t a l k i n g  t o  s i x ,  a n d  Shawn,  

who a l s o  t r i e d  t o  s e l l  500 s h a r e s  o f  AMF s h o r t  a s  s o o n  a s  h e  h e a r d  t h a t  

P r i c e  was  n e g a t i v e  o n  AMF, r e a c h i n g  t h r e e .  

Some o f  t h o s e  who s p o k e  t o  t h e  i n s t i t u t i o n a l  c u s t o m e r s  o b s e r v e d  

A r l i n g t o n ' s  i n j u n c t i o n  a g a i n s t  r e f e r r i n g  t o  t h e  Dorfman i n t e r v i e w  o r  

t h e  f o r t h c o m i n g  J o u r n a l  a r t i c l e ,  b u t  i n  a number  o f  i n s t a n c e s  c u s t o m e r s ,  

i n c l u d i n g  t h e  o n e  t o  whom P r i c e  s p o k e ,  were g i v e n  t h a t  i n f o r m a t i o n .  

Z t  f u r t h e r  a p p e a r s  f r o m  t h e  r e c o r d  t h a t  c u s t o m e r s  c a l l e d  by r e s p o n d e n t ' s  

p e r s o n n e l  on November  1 1  a c c o u n t e d  f o r  a s i g n i f i c a n t  a m o u n t  o f  t h e  t r a d i n g  

i n  AMF s t o c k  on November  11, 1 9 7 1  a n d  f o r  a t ' - l e a s t  1 3 , 8 0 0  o f  a t o t a l  

o f  1 5 , 7 0 0  s h a r e s ,  o r  87% o f  t h e  AMF s t o c k  s o l d  s h o r t  t h a t  d a y  o n  t h e  

NYSE. 

P r i c e  f e l t  t h a t  i t  was  i n c u m b e n t  upon  h i m  t o  c a l l  J o h n  R u b i n ,  
* 

a s e c u r i t y  a n a l y s t  a n d  i n v e s t m e n t  o f f i c e r  w i t h  Wells F a r g o  B a n k ,  b e c a u s e  

h e  h a d  g i v e n  R u b i n  a p r e l i m i n a r y  i n d i c a t i o n  o n  November  3 ,  1 9 7 1  t h a . t  

AMF h a d  a m e a s u r e  o f  a t t r a c t i o n .  l n  t h e  c o u r s e  o f  t h e  c o n v e r s a t i o n  

w i t h  R u b i n  o n  November  11, P r i c e  d i s c u s s e d  n o t  o n l y  t h e  i n f o r m a t i o n  t h a t  

h e  e x p e c t e d  t o  a p p e a r  i n  D o r f m a n ' s  a r t i c l e  b u t  a l s o  r e f e r r e d  t o  t h e  



l i k e l i h o o d  t h a t  t h e  J o u r n a l  would p u b l i s h  t h e  Dorfman a r t i c l e  t h e  

n e x t  day .  P r i c e  and Rubin a g r e e d  d u r i n g  t h e  c o n v e r s a t i o n  t h a t  t h e  

-	 a r t i c l e  would have  a n e g a t i v e  impac t  upon AMF s t o c k  f o r  a day  o r  two, 

b u t  a t  t h e  c o n c l u s i o n  i t  was R u b i n ' s  o p i n i o n ,  w i t h  which P r i c e  a g r e e d ,  

t h a t  Wel ls  F a r g o  s h o u l d  c o n t i n u e  t o  ho ld  i t s  p o s i t i o n  i n  AMF s t o c k .  

However, a f t e r  Rubin  d i s c u s s e d  P r i c e ' s  c a l l  w i t h  t h e  Wells  F a r g o  

r e s e a r c h  d i r e c t o r  and h i s  a s s i s t a n t  and t h e  P r i c e  i n f o r m a t i o n  had  been  

c o n s i d e r e d  l a t e r  i n  t h e  d a y  a t  a m e e t i n g  of t h e  b a n k ' s  p o r t f o l i o  

manage r s ,  t h e  b a n k ' s  c l a s s i f i c a t i o n  f o r  AMF s t o c k  w a s  changed f rom 

"purchase1 t  t o  n s e l l , l '  and  one  o f  t h e  p o r t f o l i o  managers d e c i d e d  t o  

s e l l  t h e  115,000 s h a r e s  of A?IF s t o c k  u n d e r  h i s  c o n t r o l .  That  s a l e  

w a s  a c c o m p l i s h e d  e a r l y  n e x t  n o r n i n g ,  November 12 ,  a t  p r i c e s  o f  $39 

p e r  s h a r e  and b e t t e r .  

M a r t i n s o n ' s  two c a l l s  were made t o  Horgan Guaran ty  T r u s t ,  which 

he  found d i d  n o t  own AMF o r  Brunswick s t o c k ,  and t o  CNA F i n a n c i a l  

S e r v i c e s ,  which h i s  r e c o r d s  i n d i c a t e d  w a s  a s u b s t a n t i a l  owner o f  A I V .  

I n  s p e a k i n g  t o  Rober t  Powe l l ,  C N A ' s  manager of  e q u i t y  s e c u r i t i e s ,  

M a r t i n s o n  f i r s t  p r e s e n t e d  P r i c e ' s  v iews and conc luded  w i t h  t h e  o b s e r v a t i o n  

t h a t  based  upon t h e  n e g a t i v e  f a c t o r  i n v o l v e d  i n  Am's a c c o u n t i n g  f o r  . 
J a p a n e s e  s a l e s ,  AMF s t o c k  c o u l d  be a s a l e ,  b u t  t h a t  Powell  s h o u l d  make 

a f u r t h e r  check  o n  i t .  Immedia t e ly  a f t e r  h i s  c o n v e r s a t i o n  w i t h  

M a r t i n s o n ,  Powe l l  had a m e e t i n g  w i t h  one o f  h i s  a s s o c i a t e s  and  t h e y  

c o n c l u d e d ,  o n  t h e  b a s i s  o f  i n f o r m a t i o n  a v a i l a b l e  on  AMF, i n c l u d i n g  t h a t  

j u s t  f u r n i s h e d  by M a r t i n s o n ,  t h a t  CNA s h o u l d  s e l l  60,000 of i ts  112,000 

s h a r e s  of  AMF. The s a l e  of  t h o s e  s h a r e s  was accompl i shed  on  

November 11,  1971 a t  p r i c e s  of  40 3 / 8  and 40 1 / 2 ,  w i t h  20,000 of  t h e  
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s h a r e s  b e i n g  s o l d  o n  t h e  P a c i f i c  C o a s t  S t o c k  Exchange  a n d  t h e  o t h e r  

4 0 , 0 0 0  on t h e  P h i l a d e l p h i a - B a l t i m o r e - W a s h i n g t o n  S t o c k  E x c h a n g e .  

T h e  c r e d i b l e  e v i d e n c e  d i s c l o s e s  t h a t  H e t r i c k  f a i l e d  t o  h o n o r  

t h e  s p i r i t  o f  A r l i n g t o n ' s  r e s t r i c t i o n  on d i s c l o s u r e  o f  t h e  Dorfman 

a r t i c l e  by i n f o r m i n g  J a m e s  B e l l ,  p o r t f o l i o  m a n a g e r  f o r  t h e  Bank o f  

S o u t h w e s t ,  t h a t  O p p e n h e i m e r  p r e f e r r e d  B r u n s w i c k  o v e r  AMF a n d  t h a t  t h e r e  

was a p o s s i b i l i t y  a n  unnamed p u b l i c a t i o n  would run  a n  a r t i c l e  c o n t a i n -  

i n g  O p p e n h e i m e r  comments w h i c h  c o u l d  b e  c o n s t r u e d  a s  a d v e r s e  t o  AMF. 

I n  a s e c o n d  c o n v e r s a t i o n  w i t h  B e l l  a b o u t  t h i r t y  m i n u t e s  l a t e r ,  

H e t r i c k  r e p e a t e d  O p p e n h e i m e r l s  p r e f e r e n c e  f o r  B r u n s w i c k  o v e r  AMF a n d  

a l s o  m e n t i o n e d  t h a t  a s w i t c h  f r o m  AMF t o  B r u n s w i c k  m i g h t  be  a  good 

i n v e s t m e n t .  W h i l e  B e l l  c o n s i d e r e d  H e t r i c k ' s  i n f o r m a t i o n  t o  be  o f  

s i g n i f i c a n c e ,  t h a t  i n f o r m a t i o n  d i d  n o t  l e a d  t o  s a l e s  o f  AMF s t o c k  by 

Bank o f  S o u t h w e s t .  

None o f  t h e  o t h e r  c a l l s  by  s a l e s m e n  o f  t h e  Z n s t i  t u t i o n a l  S a l e s  

D e p a r t m e n t  r e s u l t e d  i n  s a l e s  o f  AMF, b u t  s e v e r a l  o c c u r r e d  a f t e r  ISD 

s a l e s m e n  r e a c h e d  t h e i r  c u s t o m e r s .  M o r e o v e r ,  i t  a p p e a r s  t h a t  K a l l e n b e r g ' s  

r e p o r t  on t h e  m e e t i n g  h e  h a d  a t t e n d e d  p e r s u a d e d  S o k o l o w e r ,  G a n t c h e r  

a n d  Shawn t o  recommend s h o r t  sales o f  AMF. A c a l l  by K a l l e n b e r g  a l s o  -
had  t h e  e f f e c t  o f  t r i g g e r i n g  a  s h o r t  s a l e .  

Somet ime  d u r i n g  t h e  week p r i o r  t o  November 11, 1971  K a l l e n b - e r g  

i n f o r m e d  S t e p h e n  Swid o f  Swid I n v e s t o r s  t h a t  AMF s h o u l d  b e  c o n s i d e r e d  

a "buy''  o n  t h e  s t r e n g t h  o f  P r i c e ' s  t h e n  e x i s t i n g  v i e w s .  B e c a u s e  

K a l l e n b e r g  i n t e r p r e t e d  P r i c e ' s  r e m a r k s  a t  t h e  November 11 m e e t i n g  t o  b e  



- 1 0  -

t a n t a m o u n t  t o  a  " s e l l "  r e c o m m e n d a t i o n  o n  AMF h e  f e l t  o b l i g a t e d  t o  c a l l  

S w i d ,  b u t  l i m l t e d  h i m s e l f  t o  t e l l i n g  Swid  t h a t  J a p a n e s e  b o w l i n g  w a s  

s l o w i n g  d o w n ,  t h a t  P r i c e  h a d  t e m p e r e d  h i s  e n t h u s i a s m  f o r  t h e  s t o c k ,  a n d  

t h a t  i n  v i e w  o f  r n a r k e t  c o n d i t i o n s  h e  d i d n ' t  c o n s i d e r  t h a t  AMF s h o u l d  b e  

p u r c h a s e d .  A f t e r  t h a t  c a l l  Swid r e a s o n e d  t h a t  O p p e n h e i m e r  was  a  I 'power- 

f u l  m a r k e t i n g  c o m p a n y , "  t h a t  o t h e r s  h a d  p r o b a b l y  b o u g h t  AMF o n  P r i c e ' s  

e a r l i e r  o p i n i o n ,  a n d  t h a t  t h e  q u i c k  c h a n g e  t o  s l i g h t  n e g a t i v e n e s s  by  

P r i c e  w o u l d  c a u s e  w e a k  h o l d e r s  t o  l i q u i d a t e  t h e i r  p o s i t i o n s .  I n  l i n e  

w i t h  t h a t  d e d u c t i o n  Swid  s o l d  5 , 0 0 0  s h a r e s  o f  AMF s h o r t  on  Kovember  1 1  

a n d  t o o k  a  p r o f i t  o f  $ 1 2 , 3 4 0  when h e  c o v e r e d  on  November  1 6 ,  1 9 7 1 .  

When S o k o l o w e r  c a l l e d  J a m e s  R i p p e y ,  d i r e c t o r  o f  r e s e a r c h  f o r  

C o l u m b i a  Managemen t  Company ,  h e  l e a r n e d  t h a t  t h e  company  owned AMF s t o c k .  

H e  t h e n  i n f o r m e d  R i p p e y  t h a t  O p p e n h e i m e r l s  a n a l y s t  w a s  p r e d i c t i n g  t h a t  

t h e  J a p a n e s e  b o w l i n g  boom w a s  t u r n i n g  down a n d  t h a t  J a p a n e s e  b o w l i n g  

r e p r e s e n t e d  a n  i m p o r t a n t  p a r t  o f  AMF's i m p r o v e m e n t  i n  e a r n i n g s .  

U n d e r s t a n d i n g  f r o m  t h a t  c o n v e r s a t i o n  t h a t  O p p e n h e i m e r  was  n e g a t i v e  on  

AMF a n d  w a s  m a k i n g  a s a l e  r e c o m m e n d a t i o n ,  R i p p e y  c o n s u l t e d  w i t h  h i s  

p a r t n e r s  i n  C o l u m b i a  M a n a g e m e n t ,  d i s c u s s i n g  w i t h  t h e m  t h e  i n f o r m a t i o n  

r e c e i v e d  f r o m  S o k o l o w e r .  A l l  w e r e  i n  a g r e e m e n t  t h a t  C o l u m b i a  Managemen t  

-
s h o u l d  s e l l  AMF s t o c k  i n  i t s  d i s c r e t i o n a r y  a c c o u n t s  a n d  recommend s a l e s  

o f  AMF p o s i t i o n s  t o  i t s  o t h e r  c l i e n t s .  A s  a r e s u l t ,  R i p p e y  s o l d  o r  

c a u s e d  t o  b e  s o l d  a t o t a l  o f  4 , 1 5 0  s h a r e s  o f  AMF o n  h o v e m b e r  1 1  a n d  

a n o t h e r  2 5 0  s h a r e s  o n  November  1 2 .  

D a v i d  C a m p b e l l ,  p o r t f o l i o  m a n a g e r  w i t h  B e r k e y ,  Dean & Company,  

whom S o k o l o w e r  knew t o  b e  i n t e r e s t e d  i n  s h o r t  s a l e  c a n d i d a t e s ,  a l s o  

r e c e i v e d  a c a l l  f r o m  S o k o l o w e r  o n  November  1 1 .  S o k o l o w e r  s u g g e s t e d  t h a t  
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AMF m i g h t  b e  a good s h o r t  s a l e ,  r e f e r r e d  t o  t h e  weaknes s  i n  t h e  

b o w l i n g  i n d u s t r y ,  a n d  t o l d  Campbel l  a b o u t  t h e  P r i c e  i n t e r v i e w  and  t h e  

p r o b a b i l i t y  o f  a n e g a t i v e  Dorfman column on  AMF. Campbel l  t h e n  d i d  

some r e s e a r c h  on AMF i n  h i s  f i r m ' s  l i b r a r y  and  a n  h o u r  o r  s o  a f t e r  

S o k o l o w e r ' s  c a l l ,  h a v i n g  s a t i s f i e d  h i m s e l f  t h a t  t h e  s u g g e s t e d  s h o r t  

made s e n s e ,  Campbe l l  s o l d  500  s h a r e s  o f  AMF s h o r t  a t  45 5 / 8  p e r  s h a r e  

f o r  t h e  a c c o u n t  o f  I n t e r n a t i o n a l  l n v e s t o r s  F u n d ,  a fund  managed by 

B e r k e y ,  Dean & Company. 

G a n t c h e r  was  a l s o  r e s p o n s i b l e  f o r  two of  O p p e n h e i m e r ' s  c u s t o m e r s  

s e l l i n g  5 , 2 0 0  s h a r e s  o f  AMF s h o r t  on November 11. I n  o n e  i n s t a n c e  h e  

recommended a sa le  o f  AMF t o  L o u i s  R i c e ,  p o r t f o l i o  manager  o f  t h e  

H a r d i n g  I n t e r n a t i o n a l  Fund ,  c a u s i n g  R i c e  t o  p l a c e  a n  o r d e r  t o  s e l l  

s h o r t  3 , 0 0 0  s h a r e s  n o  more  t h a n  f i v e  m i n u t e s  l a t e r .  The o t h e r  s h o r t  

s a l e  o f  2 , 2 0 0  s h a r e s  o f  AMF o c c u r r e d  a £t e r  G a n t c h e r  made t h e  same recom-

m e n d a t i o n  t o  Gary  G a s t i n e a u ,  a f r i e n d  who managed a p o r t f o l i o  f o r  

S t r a n d  & Co. Bo th  t h e  i n t e r v i e w  t h a t  P r i c e  -had and  t h e  p o s s i b i l i t y  o f  , 

a Dorfman column n e g a t i v e  on AMF w e r e  f a c t o r s  c o n s i d e r e d  by Gan ' tcher  

i n  making  h i s  s h o r t  s a l e  recommendat ions .  F u r t h e r ,  i t  a p p e a r s  t h a t  

a l t h o u g h  G a n t c h e r  e l e c t e d  n o t  t o  r e v e a l  t h o s e  f a c t o r s  t o  Rice, 

h e  d i d  t e l l  h i s  f r i e n d  G a s t i n e a u  a b o u t  them a n d  v o i c e d  h i ;  e x p e c t a t i o n  

t h a t  t h e  Dorfman a r t i c l e  m igh t  a p p e a r  a s  e a r l y  a s  t h e  n e x t  d a y .  

Shawn made s i m i l a r  r e commenda t i ons  i n  c a l l s  t o  two o f  h i s  c u s t o m e r s ,  

who t h e n  s o l d  s h o r t  3 , 1 0 0  s h a r e s  o f  AMF s t o c k .  I n  t h o s e  c o n v e r s a t i o n s  

w i t h  M a r v i n  S i r o t ,  a g e n e r a l  p a r t n e r  i n  a n  i n v e s t m e n t  p a r t n e r s h i p  named 

The  Round H i l l  G r o u p ,  a n d  Walter N i s b e t ,  manager  o f  a n o t h e r  i n v e s t m e n t  
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p a r t n e r s h i p  named Consi l ium A s s o c i a t e s ,  Shawn made no mention of t h e  

P r i c e  i n t e r v i e w  o r  Dorfman a r t i c l e  and l i m i t e d  h i s  c o n v e r s a t i o n s  

a lmos t  e n t i r e l y  t o  h i s  recommendation of AMF a s  a good s h o r t  s a l e .  In  

r e a c h i n g  t h a t  conc lus ion  Shawn took i n t o  c o n s i d e r a t i o n  t h e  f a c t  t h a t  

AMF was s e l l i n g  n e a r  i t s  h igh  i n  a  b e a r i s h  market and t h e  p o s s i b i l i t i e s  

t h a t  P r i c e  was c o r r e c t  i n  h i s  p r e d i c t i o n  of  a slowdown i n  J a p a n e s e  

bowling and t h a t  t h o s e  views would a p p e a r  i n  t h e  J o u r n a l .  The l a t t e r  

p o s s i b i l i t y  impel led  Shawn t o  make h i s  c a l l s  immediately a f t e r  

K a l l e n b e r g ' s  r e p o r t  t o  t h e  ISD group i n  o r d e r  t o  g i v e  h i s  cus tomers  

an  advan tage  h e  f e l t  would be d i s s i p a t e d  by t h e  p u b l i c a t i o n  of  Dorfman's  

column t h e  nex t  day.  

One o t h e r  s h o r t  s a l e  of n o t e  t h a t  took p l a c e  on November 1 1 ,  

1971 was occas ioned  by knowledge of t h e  p o s s i b l e  p u b l i c a t i o n  of t h e  

Dorfman column. J a c k  Handsman, P r i c e ' s  b r o t h e r - i n - l a w  and an Oppenheimer 

r e t a i l  sa lesman,  happened t o  be i n  P r i c e ' s  o f f i c e  a f t e r  P r i c e  r e t u r n e d  
.-

from h i s  i n t e r v i e w ,  l e a r n e d  of t h e  i n t e r v i e w  and t h e  p o s s i b l e  p u b l i -  

c a t i o n  of a  n e g a t i v e  a r t i c l e  i n  t h e  J o u r n a l ,  and prompt ly  te lephoned 

a cus tomer ,  Michael  B r i s t o l ,  in fo rming  him of  t h o s e  f a c t s  and i n d i c a t i n g  

t h a t  AMF s t o c k  would be a good s h o r t  s a l e .  based upon t h e  f requency -
with  which t h e  market had p r e v i o u s l y  responded t o  i t e m s  i n  Dorfman's 

column, B r i s t o l  concluded t h a t  a  s h o r t  s a l e  o f  AMF would be "a r e a s o n a b l e  

and s o l d  1 ,000  s h a r e s  s h o r t ,  c o v e r i n g  on November 1 6 ,  1971 

f o r  a  p r o f i t  of  $2,000.  



I t  i s  c l e a r  f r o m  t h e  r e c o r d  t h a t  t h e  n o t e d  l o n g  a n d  s h o r t  s a l e s  

o f  AMF s t o c k  by r e s p o n d e n t ' s  c u s t o m e r s  o n  November 11 a n d  1 2 ,  1971  

were s t i m u l a t e d  by t h e  t e l e p h o n e  c a l l s  made and  t h e  i n f o r m a  t i o n  s u p p l i e d  

by  r e s p o n d e n t ' s  s a l e s m e n ,  a n d  a l s o  t h a t  t h e  a c t i o n  o f  r e s p o n d e n t  i n  

c a u s i n g  i t s  s a l e s m e n  tcr u n d e r t a k e  t h a t  a c t i v i t y  r e s u l t e d  i n  r e s p o n d e n t ' s  

c u s t o m e r s  r e c e i v i n g  a n  u n w a r r a n t e d  a n d  u n f a i r  a d v a n t a g e  o v e r  t h e  p u r -

c h a s e r s  o f  t h e i r  AMF s t o c k .  U n d e r  t h e s e  c i r c u m s t a n c e s ,  i t  i s  c o n c l u d e d  

t h a t  r e s p o n d e n t  w i l f u l l y  v i o l a t e d  a n d  w i l f u l l y  a i d e d  and  a b e t t e d  v i o -

l a t i o n s  o f  S e c t i o n  1 0 ( b )  o f  t h e  E x c h a n g e  A c t  a n d  R u l e  l o b - 5  t h e r e u n d e r  

by e n g a g i n g  i n  a n  a c t ,  p r a c t i c e ,  a n d  c o u r s e  o f  b u s i n e s s  which  o p e r a t e d  

a s  a f r a u d  o r  d e c e i t  upon b u y e r s  o f  t h e  AMF s t o c k  who p u r c h a s e d  f r o m  

-3/ 
r e s p o n d e n t ' s  c u s t o m e r s  on Eovember  1 1  a n d  1 2 ,  1971. 

R e s p o n d e n t  c o n t e n d s  t h a t  i t  was w h o l l y  j u s t i f i e d  i n  c o m m u n i c a t i n g  

t h e  w o r k - p r o d u c t  o f  i t s  r e s e a r c h  s t a f f ,  a n d  f u r t h e r  t h a t  r e s p o n d e n t ' s  

i n s t i t u t i o n a l  c u s t o m e r s  h a d  a p r i o r i t y  c l a i m  t o  i t s  r e s e a r c h  p r o d u c t .  

R e s p o n d e n t  a l s o  a s se r t s  t h a t  t h e  p r i c e  i n f o f m a t i o n  n e c e s s a r i l y  had t o  b e  

g i v e n  t o  i n t e r e s t e d  i n s t i t u t i o n a l  c u s t o m e r s  b e c a u s e  o f  t h e  known t a c t i c s  

o f  Dorfman.  T h o s e  v i e w s  c a n n o t  p r e v a i l .  

T h e  b a s i c  t h r u s t  o f  r e s p o n d e n t ' s  a r g u m e n t s  i s  t h a t  i t s  paramount  

-
d u t y  i s  owed t o  i t s  c u s t o m e r s  a n d  n o t  t o  members o f  t h e  i n v e s t i n g  

p u b l i c  who m i g h t  d e a l  w i t h  t h o s e  c u s t o m e r s .  T h a t  t h e s i s  must  b e  r e j e c t e d  

-3 / B a s e d  upon t h e  f i n d i n g s  a n d  c o n c l u s i o n s  h e r e i n ,  r e s p o n d e n t ' s  M o t i o n  
t o  D i s m i s s  i s  h e r e b y  d e n i e d .  
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f o r  t h e  same  r e a s o n  t h a t  t h e  C o m m i s s i o n ,  i n  C a d y ,  R o b e r t s  & C o . ,  

r e f u s e d  t o  l i m i t  r e s p o n s i b i l i t i e s  o f  c o r p o r a t e  i n s i d e r s  t o  t h e  c o r p o r a t i o n ' s  

e x i s t i n g  s t o c k h o l d e r s .  " I t  i g n o r e s  t h e  p l i g h t  o f  t h e  b u y i n g  p u b l i c  - -

w h o l l y  u n p r o t e c t e d  f r o m  t h e  m i s u s e  o f  s p e c i a l  i n f o r m a t i o n . "  M o r e o v e r ,  

t h e  S u p r e m e  C o u r t  h a s  s t r e s s e d  t h a t  t h e  a n t i f r a u d  p r o v i s i o n s  o f  t h e  

f e d e r a l  s e c u r i t i e s  l a w s  m u s t  b e  c o n s t r u e d  " n o t  t e c h n i c a l l y  a n d  r e s t r i c t i v e l y ,  

-5 / 
b u t  f l e x i b l y  t o  e f f e c t u a t e  . . . [ t h e i r ]  r e m e d i a l  p u r p o s e s . "  

H e r e  t h e  r e s p o n d e n t ,  t h r o u g h  i t s  p a r t n e r s ,  se t  i n  m o t i o n  a s e r i e s  

o f  e v e n t s  t h a t  c u l m i n a t e d  i n  i t s  i n s t i t u t i o n a l  c u s t o m e r s  b e i n g  a s s u r e d  

o f  a s h o r t - term p r o f  i t  f r o m  s a l e s  o f  AMF i f  t h e y  b u t  g a v e  h e e d  t o  t h e  

i n f o r m a t i o n  p a s s e d  on b y  r e s p o n d e n t ' s  s a l e s m e n .  I t  was  n o t  n e c e s s a r y  

f o r  t h e  s a l e s m e n  t o  r e f e r  t o  t h e  Dor fman  a r t i c l e  f o r  t h i s  t o  b e  s o ,  

a l t h o u g h  o b v i o u s l y  s p e c i f i c  m e n t i o n  o f  t h e  a r t i c l e ' s  i m m i n e n c e  would  

i m p r e s s  t h e  c u s t o m e r  e v e n  m o r e  f o r c e f u l l y  w i t h  t h e  i d e a  t h a t  a q u i c k  

p r o f i t  c o u l d  b e  t u r n e d  o n  s u c h  s a l e s .  T h e r e  a r e  two r e a d i l y  a p p a r e n t  

a n d  p e r s u a s i v e  r a t i o n a l e s  t h a t  s u p p o r t  t h a t  c o n c l u s i o n .  

F i r s t ,  a n  i n s t i t u t i o n a l  c u s t o m e r  r e c e i v i n g  a  c a l l  wou ld  know t h a t  

r e s p o n d e n t ' s  s a l e s m a n  h a d  good r e a s o n  t o  t e l e p h o n e  a n d  t h a t  i t  w a s  

l i k e l y  	t h a t  t h e  i n f o r m a t i o n  wou ld  b e  o f  s u c h  c h a r a c t e r  t h a t  a c t i n g  m 

* 


i t  w o u l d  b e  b e n e f i c i a l .  S i n c e  P r i c e ' s  r e e v a l u a t i o n  o f  AMF was  e s s e n t i a l l y  

n e g a t i v e ,  r e s p o n d e n t  c o u l d  h a v e  r e a s o n a b l y  e x p e c t e d  t h a t  t h e  s a l e s m e n ' s  

c a l l s  w o u l d  r e s u l t  i n  s a l e s  o f  AMF f o r  t h e  s h o r t - t e r m  r e g a r d l e s s  o f  t h e  

-4 / 4 0  SEC 9 0 7 ,  9 1 3  ( 1 9 6 1 ) .  

-5 / SEC v .  - C a p i t a l  G a i n s  R e s e a r c h  B u r e a u ,  I n c . ,  3 7 5  U.S. 1 8 0 ,  1 9 5  ( 1 9 6 3 ) .  
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o b s e r v a n c e  o f  A r l i n g t o n ' s  i n j u n c t i o n  o f  s i l e n c e  c o n c e r n i n g  t h e  Dorfman 

p i e c e .  And i t  may b e  a d d e d  t h a t  t h e  s a l e s m e n ,  knowing t h a t  a n e g a t i v e  

Dorfman a r t i c l e  was on t h e  h o r i z o n ,  w e r e  i n  a p o s i t i o n  t o  s p e a k  w i t h  

g r e a t e r  c o n f i d e n c e  a b o u t  t h e  v a l u e  o f  t h e  P r i c e  i n f o r m a t i o n  a n d  t h e r e b y  

f u r t h e r  i m p r e s s  t h e i r  c u s t o m e r s  w i t h  t h e  i m p o r t a n c e  o f  t h e i r  c a l l s .  

S e c o n d ,  i t  was  known t o  r e s p o n d e n t  I s  p e r s o n n e l  t h a t  D o r f m n l s  

column i n  t h e  J o u r n a l  was r e g u l a r l y  r e a d  by  t h e  f i n a n c i a l  community  a n d  

t h a t  t h e  column had  a d e f i n i t e  m a r k e t  i m p a c t  on a  s h o ~ r t - t e r m  b a s i s ,  

w i t h  s t o c k s  r e c e i v i n g  h o r a b l e m e n t i o n  i n  t h e  column g o i n g  u p  o n  t h e  d a y  

o f  p u b l i c a t i o n  a n d  t h o s e  h a v i n g  u n f a v o r a b l e  n o t i c e s  r e a c t i n g  on t h e  

d o w n s i d e .  F u r t h e r ,  r e s p o n d e n t  knew o r  s h o u l d  h a v e  known t h a t  i t s  

r e p u t a t i o n  a s  a  h i g h l y - r e g a r d e d  i n v e s t m e n t  a d v i s e r  would  t e n d  t o  a s s u r e  

t h a t  r e a d e r s  o f  t h e  a n t i c i p a t e d  Dorfman column would by t h e i r  s a l e s  

c a u s e  AMF t o  d r o p  i n  p r i c e  on t h e  d a y  Dorfman p u b l i s h e d  P r i c e ' s  n e g a t i v e  

v i e w s .  Combin ing  t h e s e  f a c t o r s  makes i t  a p p a r e n t  t h a t  r e s p o n d e n t ' s  

s a l e s m e n  w e r e  i n  p o s s e s s i o n  o f  m a t e r i a l  m a r k e t - i n f o r m a t i o n  a t  t h e  t i m e  t h a t  t h e y  

p l a c e d  t h e i r  c a l l s  a n d  t h a t  r e g a r d l e s s  o f  w h e t h e r  t h e  p e n d e n c y  o f  t h e  

Dorfman a r t i c l e  was d i s c l o s e d ,  r e s p o n d e n t  s h o u l d  n o t  h a v e  c a u s e d  i t s  

s a l e s m e n  a t  t h e  t i m e  a n d  u n d e r  t h e  c i r c u m s t a n c e s  t o  t e l e p h o n e - i t s  

i n s t i t u t i o n a l  c u s t o m e r s .  By d o i n g  s o ,  r e s p o n d e n t  g a v e  and  mus t  b e  h e l d  

a c c o u n t a b l e  f o r  f u r n i s h i n g  t h o s e  c u s t o m e r s  w i t h  a f o r b i d d e n  a d v a n t a g e  

.6 /-
o v e r  p u r c h a s e r s  o f  t h e  AMF s t o c k  t h e y  s o l d .  

-6 / -Cf. C o u r t l a n d  v. W a l s t o n  & Co., I n c . ,  3 4 0  F. Supp. 1 0 7 6  (S.D.N.Y. 1 9 7 2 ) -



While r e s p o n d e n t  a g r e e s  t h a t  i f  it had caused  P r i c e  t o  g o  t o  

Dorfman w i t h  t h e  i n t e n t  of  hav ing  t h e  J o u r n a l  p u b l i s h  a n e g a t i v e  

a r t i c l e  and of  a d v i s i n g  i t s  cus tomers  of  t h a t  scheme a f r a u d  would - ! 

have been p e r p e t r a t e d ,  i t  a r g u e s  t h a t  w i t h o u t  t h e  e l emen t  of i n t e n t  I 

t h e r e  can  be no 

f u r t h e r  a s s e r t s  

f i n d i n g  of  a v i o l a t i o n  of Rule l o b - 5 .  Respondent  

t h a t  n e g l i g e n t  conduc t  unaccompanied by bad f a i t h  

I 

I 

canno t  s u p p o r t  a f i n d i n g  of  s u c h  v i o l a t i o n .  I n  s u p p o r t  of  t h o s e  v iews,  
I 

r e s p o n d e n t  p l a c e s  g r e a t  
7 /-

Drexel  & Co. 

s t o r e  i n  t h e  r e c e n t  d e c i s i o n  i n  Lanza v .  

The Lanza c a s e  does  n o t  have t h e  r e a c h  t h a t  r e s p o n d e n t  a t t r i b u t e s  

t o  i t .  A s  a p r i v a t e  a c t i o n  i t  c a n n o t  be accorded  a c o n t r o l l i n g  weight  

i n  t h e s e  p r o c e e d i n g s  which i n v o l v e  p r o t e c t i o n  of t h e  p u b l i c  i n t e r e s t  

unde r  mandate  f rom Congress .  It would d e f e a t  t h e  Congress iona l  i n t e n t  

t o  p r o s c r i b e  a b u s e s  i n h e r e n t  i n  m a n i p u l a t i v e  and d e c e p t i v e  d e v i c e s  t o  

a l l o w  a p e r s o n  t o  e s c a p e  l i a b i l i t y  i n  a Commission en fo rcemen t  a c t i o n  

because  he w a s  o n l y  n e g l i g e n t .  T h i s  need f o r  d i s t i n c t i o n  between p r i -  

v a t e  r i g h t s  o f  a c t i o n  and Commission en fo rcemen t  a c t i o n s  Is i n  f a c t  
8 /-

acknowledged i n  t h e  Lanza c a s e .  F u r t h e r  a u t h o r i t y  f o r  t h e  r e c o g n i t i o n  
9 /-

of  t h e  d i s t i n c t i o n  is found i n  S.E.C. v .  Manor Nurs ing  C e n t e r s ,  I n c . ,  

where t h e  Second C i r c u i t  r u l e d :  

It i s  now w e l l  e s t a b l i s h e d  t h a t  " [ b l e f o r e  t h e r e  may be a v i o -
l a t i o n  of  t h e  s e c u r i t i e s  a c t s  t h e r e  need n o t  be p r e s e n t  a l l  

7 /- 479 F.2d 1277 (2d C i r .  1973) .  

8 /- I d .- a t  1304.  

9 /- 458 F.2d 1082,  1096 (2d C i r .  1972).  



of t h e  same e l e m e n t s  e s s e n t i a l  t o  common l a w  f r a u d .  . . ." 
Globus v .  Law R e s e a r c h ,  I n c . ,  418 F.2d 1276, 1290-91 ( 2  C i r .  
1969) .  Accord ,  SEC v .  C a p i t a l  Gains  Bureau, s u p r a ,  375 U.S. 
a t  193-95.  Moreover,  i n  a n  en fo rcemen t  p r o c e e d i n g  f o r  
e q u i t a b l e  o r  p r o p h y l a c t i c  r e l i e f ,  s u c h  as t h e  one h e r e ,  we 
have  h e l d  t h a t  mere n e g l i g e n c e  i s  a s u f f i c i e n t  b a s i s  f o r  
1  i a b i l  i t y  . [ c i t a t i o n s  o m i t t e d ] .  

More r e c e n t l y ,  t h e  n e g l i g e n c e  s t a n d a r d  was u t i l i z e d  i n  X C  v .  w, 
-10/ 

-I n c . ,  t o  impose l i a b i l i t y  i n  a n  i n j u n c t i v e  a c t i o n  based upon v i o -  

l a t i o n s  o f  Ru le  lob -5 .  

I n  a n  e f f o r t  t o  a v o i d  t h e  impact  of  d e c i s i o n s  r e c o g n i z i n g  t h e  

n e g l i g e n c e  s t a n d a r d  as a p p l i c a b l e  t o  t h e  Commission's  en fo rcemen t  

p r o c e e d i n g s ,  r e s p o n d e n t  s u g g e s t s  t h a t  t h e s e  p r o c e e d i n g s  which s e e k  

t o  e v a l u a t e  r e s p o n d e n t ' s  p a s t  c o n d u c t  and t o  d e t e r m i n e  t h e  s a n c t i o n ,  

i f  any ,  t o  be imposed are more comparable  t o  p r i v a t e  "damage" a c t i o n s  

t h a n  t o  t h e  Manor Nurs ing  C e n t e r s  and Luns c a s e s  which s o u g h t  

i n j u n c t i v e  r e l i e f  p r o s p e c t i v e  i n  n a t u r e .  Tha t  approach  is whol ly  

devo id  of  m e r i t ,  i g n o r i n g  as it does  t h e  f a c t  t h a t  t h e  Commission's  

p r o c e e d i n g s  are n o t  p u n i t i v e  i n  n a t u r e  b u t  r a t h e r  a r e  i n s t i t u t e d  as 

a means t o  d e t e r m i n e  whe the r  t h e  p u b l i c  i n t e r e s t  r e q u i r e s  p r o t e c t i o n  

-11 /  
t h r o u g h  r e m e d i a l  a c t i o n  a g a i n s t  a named r e s p o n d e n t .  

That  r e s p o n d e n t ' s  n e g l i g e n t  conduc t  r e s u l t e d  i n  t h e  Rule l o b - 5  
* 

v i o l a t i o n  is  e v i d e n t  f rom t h e  r e c o r d .  A s  t h e  D i v i s i o n  p o i n t s  o u t ,  

t h e  p u r p o s e s  of t h e  i n s t i t u t i o n a l  sales meet ing  on November 11 upon 

-10/ CCH Fed. Sec .  L. Rep. T94,134 a t  94 ,562-563 (S.D.N.Y. September 
13, 1973) .  

-11/ B l a i s e  D I A n t o n i  & A s s o c i a t e s ,  I n c .  v. S.E.C. ,  289 F.2d 276 ( 5 t h  
C i r .  1961) ; P i e r c e  v. S.E.C., 239 F. 2d 160, 163 ( 9 t h  C i r .  1956).  



P r i c e ' s  r e t u r n  f rom t h e  Dorfman i n t e r v i e w  were  t o  a c q u a i n t  t h e  s a l e s m e n  

w i t h  P r i c e ' s  changed t h i n k i n g  a b o u t  AMF a n d  t o  a f f o r d  them a n  o p p o r t u n i t y  

t o  i n f o r m  t h e i r  c u s t o m e r s  b e f o r e  t h e  i n f o r m a t i o n  w a s  p u b l i s h e d  i n  t h e  

J o u r n a l .  A r l i n g t o n  gave no c o n s i d e r a t i o n  t o  t h e  u s e  t o  wh ich  t h o s e  

c u s t o m e r s  migh t  p u t  P r i c e ' s  i n f o r m a t i o n  n o r  t o  t h e  marke t  a d v a n t a g e  t h e y  

would r e c e i v e  f rom h a v i n g  t h e  i n f o r m a t i o n  p r i o r  t o  i t s  p u b l i c a t i o n  by 

Dorfman. While  h i s  c o n c e r n  f o r  t h e  w e l f a r e  o f  r e s p o n d e n t ' s  c u s t o m e r s  

i s  u n d e r s t a n d a b l e ,  h e  s h o u l d  have  known u n d e r  t h e  c i r c u m s t a n c e s  t h a t  

r e s p o n d e n t  had a n  o b l i g a t i o n  n o t  t o  b e n e f i t  i t s  c u s t o m e r s  u n f a i r l y  a t  

t h e  e x p e n s e  o f  t h e  i n v e s t i n g  p u b l i c .  Nor would a r e a s o n a b l e  p e r s o n  

r e f l e c t i n g  upon t h e  s i t u a t i o n  n o t  h a v e  r e a l i z e d  t h a t  d i s c l o s u r e  o f  t h e  

imminence o f  t h e  Dorfman a r t i c l e  would l e a d  i n  t u r n  t o  d i s c l o s u r e  of  

t h a t  f a c t  by some of  t h e  s a l e smen  whose c o n c e r n  w a s  f o r  most  e f f e c t i v e  

s e r v i c i n g  o f  t h e i r  c u s t o m e r s  and  n o t  f o r  r e s p o n d e n t ' s  l e g a l  o b l i g a t i o n s .  

It i s  no answer  f o r  r e s p o n d e n t  t o  s a y  t h a t  i t s  s a l e s  p e r s o n n e l  

had  t o  be t o l d  a b o u t  t h e  Dorfman i n t e r v i e w  and  impending a r t i c l e  b e c a u s e  

t h e y  would have  a s k e d  A r l i n g t o n  why P r i c e ' s  i n f o r m a t i o n  j u s t i f i e d  

immedia te  t e l e p h o n e  c a l l s .  Not o n l y  d o e s  t h a t  t h o u g h t  m i s s  t h e  p o i n t  

t h a t  g i v e n  t h e  p a r t i c u l a r  c i r c u m s t a n c e s  h e r e  i n  q u e s t i o n  A r l h g t o ?  

s h o u l d  n o t  have  c a u s e d  t e l e p h o n e  c a l l s  t o  be  made, b u t  i t  f a i l s  t o  t a k e  

i n t o  a c c o u n t  t h a t  he s h o u l d  have  r e a s o n a b l y  a n t i c i p a t e d  t h a t  h i s  

i n j u n c t i o n  would n o t  p r e c l u d e  t h e  p o s s i b i l i t y  of  d i s c l o s u r e  o f  m a t e r i a l  

i n £  o rma t  i o n  r e g a r d i n g  t h e  Dorfman i n t e r v i e w .  

T h i s  i s  n o t  t o  s u g g e s t  t h a t  unde r  a l l  c i r c u m s t a n c e s  a n  i n v e s t m e n t  

a d v i s e r  i s  r e q u i r e d ,  i f  one  of  i t s  a n a l y s t s  o r  o t h e r  p e r s o n n e l  is  
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i n t e r v i e w e d  by t h e  p r e s s ,  t o  remain  s i l e n t  u n t i l  t h e  i n f o r m a t i o n  g i v e n  

t o  t h e  p r e s s  has  been p u b l i c i z e d .  That would, as re sponden t  a r g u e s ,  

be  a n  unwar ran ted  r e s t r i c t i o n  upon t h e  f l o w  of i n f o r m a t i o n  v i t a l  t o  

t h e  f i n a n c i a l  community. But r e s p o n d e n t ' s  s i t u a t i o n  on  November 11 w a s  

and  s h o u l d  have been r e c o g n i z e d  as h i g h l y  u n u s u a l ,  i f  n o t  u n i q u e .  

P r i c e  d i d  n o t  mere ly  r e spond  t o  q u e s t i o n s  of  a r e p o r t e r  and conc lude  

t h e  i n t e r v i e w  w i t h o u t  knowing, as would o r d i n a r i l y  be t h e  c a s e ,  how 

h i s  i n f o r m a t i o n  would be used .  Dorfman 's  p a r t i n g  remark a t  t h e  c o n c l u s i o n  

of  t h e  i n t e r v i e w  gave  P r i c e  good r e a s o n  t o  b e l i e v e  t h a t  n e g a t j v e  v iews 

a t t r i b u t e d  t o  him would a p p e a r  i n  t h e  J o u r n a l  and upon r e t u r n  t o  h i s  

o f f i c e  he  conf i rmed  t h a t  s u s p i c i o n  and t h e  f a c t  t h a t  t h e  a r t i c l e  would 

a p p e a r  on November 12. A r l i n g t o n  came t o  s h a r e  t h o s e  c o n v i c t i o n s  s o  

s t r o n g l y  t h a t  he  d e c i d e d  a c t i o n  by r e s p o n d e n t ' s  s a l e smen  was n e c e s s a r y  

i f  r e s p o n d e n t ' s  cus tomers  were n o t  t o  be t a k e n  by s u r p r i s e  by t h e  

Dorfman a r t i c l e .  It i s  i n  t h a t  c o n t e x t  t h a t  t h e  p r o p r i e t y  of  t h e  te le-

phone c a l l s  must be c o n s i d e r e d  and no t  i n  t h e  a b s t r a c t  of c i r c u m s t a n c e s  

o r d i n a r i l y  e n c o u n t e r e d  i n  p r e s s  i n t e r v i e w s .  It is  i n  t h e  l i g h t  of 

t h e  s p e c i f i c  and unusua l  knowledge t h a t  P r i c e  and A r l i n g t o n  had r e g a r d i n g  

t h e  Dorfman a r t i c l e  t h a t  Rule  l o b - 5  c a l l e d  f o r  s i l e n c e  on t h e  p a r t  of 
* 

r e s p o n d e n t  u n t i l  p u b l i c a t i o n  of  t h a t  a r t i c l e .  

The D i v i s i o n  also u r g e s  t h a t  r e s p o n d e n t  be found t o  have v i o -  

l a t e d  Rule  lob-5 because  of  t h e  f a i l u r e  of  r e s p o n d e n t  on November 1 1  

t o  p r o p e r l y  d i s s e m i n a t e  t h e  P r i c e  i n f o r m a t i o n ,  a r g u i n g  t h a t  o n l y  a few 

s e l e c t e d  c u s t o m e r s  r e c e i v e d  t h a t  v a l u a b l e  r e s e a r c h  a s s i s t a n c e  by t e l e -  

phone. Respondent  c o u n t e r s  by a s s e r t i n g  t h a t  s u c h  i s s u e  w a s  n o t  r a i s e d  



by t h e  O r d e r  f o r  P r o c e e d i n g s  b u t ,  i n  a n y  c a s e ,  d e n y i n g  t h a t  t h e  r e c o r d  

s u p p o r t s  t h e  D i v i s i o n ' s  p o s i t  i o n .  

~ l t h o u g ha r e a d i n g  of  t h e  O r d e r  f o r  P r o c e e d i n g s  makes c l e a r  t h a t  

t h e  i s s u e  r a i s ed  by t h e  D i v i s i o n  w a s  w i t h i n  t h e  ambi t  o f  i t s  a l l e g a t i o n s ,  

i n  p a r t i c u l a r  t h o s e  u n d e r  p a r a g r a p h  8 of  S e c t i o n  11, i t  does  n o t  a p p e a r  

t h a t  t h e  D i v i s i o n  c a n  p r e v a i l  o n  t h i s  p o i n t .  A s  e a r l i e r  found ,  

r e s p o n d e n t  had a n  o b l i g a t i o n  t o  r ema in  s i l e n t  u n t i l  t h e  Dorfman a r t i c l e  

w a s  p u b l i s h e d .  T h i s  b e i n g  s o ,  i t  c a n n o t  be s a i d  t h a t  h a v i n g  v i o l a t e d  

Ru le  l o b - 5  by cornmunicat i n g  w i t h  a s e l e c t e d  few c u s t o m e r s ,  r e s p o n d e n t  

was o b l i g a t e d  t o  a g g r a v a t e  t h e  v i o l a t i o n  by making a d i s c l o s u r e  t o  a l l  

o f  i t s  c u s t o m e r s .  Under t h e  c i r c u m s t a n c e s  i t  must be conc luded  t h a t  

were  i t  t r u e  - and t h e  r e c o r d  i s ,  as r e s p o n d e n t  c o n t e n d s ,  i n c o n c l u s i v e  

r e g a r d i n g  t h e  q u e s t i o n  - t h a t  a n  u n j u s t i f i a b l e  d i s c r i m i n a t i o n  between 

c u s t o m e r s  o c c u r r e d  i n  t h e  s e l e c t i o n  o f  t h o s e  t o  be c a l l e d ,  t h e r e  c o u l d  

n o t  be a f i n d i n g  of  v i o l a t i o n  of  Ru le  l o b - 5  p r e d i c a t e d  upon s u c h  

d i s c r i m i n a t i o n .  

A n o t h e r  t h e o r y  upon which t h e  D i v i s i o n  b a s e s  i t s  c a s e  i n v o l v e s  

a n  a s s e r t e d  d u t y  of r e s p o n d e n t  t oward  a l l  r e a d e r s  of  t h e  J o u r n a l  a r i s i n g  

o u t  o f  r e s p o n d e n t ' s  a f f i r m a t i v e  a c t i o n  i n  c o n s e n t i n g  t o  have i t s  

r e s e a r c h  o p i n i o n  d i s s e m i n a t e d  i n  t h e  p u b l i c  p r e s s .  No a u t h o r i t y  is  

c i t e d  f o r  t h i s  p o s i t i o n ,  which  g o e s  beyond a n y  p r e c e d e n t  t h a t  ha s  been  

r ev i ewed  i n  c o n n e c t i o n  w i t h  t h e  c o n s i d e r a t i o n  of  t h e  i s s u e s  i n  t h e s e  

p r o c e e d i n g s  , and  r e s p o n d e n t  d e n i e s  t h a t  s u c h  o b l  i g a t  i o n  e x i s t s .  ~ e s ~ o n d e n t  

f u r t h e r  i m p l i e s  t h a t  t h e  D i v i s i o n  is a t t e m p t i n g  t o  i n t r o d u c e  r u l e -  

making i n t o  t h i s  a d j u d i c a t o r y  p r o c e e d i n g  and  r e f e r s  t o  t h e  f a c t  t h a t  



s i n c e  t h e  i n s t i t u t i o n  of  t h e s e  p r o c e e d i n g s  a n  i n q u i r y ,  s t i l l  u n d e r  way, 

w a s  i n i t i a t e d  by t h e  Commission s t a f f  i n  which comments f rom t h e  

s e c u r i t i e s  i n d u s t r y  and t h e  i n v e s t i n g  p u b l i c  have  been r e q u e s t e d  con-

c e r n i n g ,  i n t e r  a l i a :  

( 5 )  	t h e  a p p r o p r i a t e n e s s  of  u t i l i z i n g  n o n p u b l i c  m a t e r i a l  
i n f o r m a t i o n  d i r e c t l y  r e l a t e d  t o  t h e  f u t u r e  market  
f o r  a g i v e n  s e c u r i t y  which d o e s  n o t  emanate from o r  
c o n c e r n  t h e  i s s u e r  of  t h a t  s e c u r i t y .  -12/ 

I n  v i ew of t h e  earl ier  f i n d e s  h e r e i n  t h a t  r e s p o n d e n t  w i l f u l l y  

v i o l a t e d  Ru le  l o b - 5  and t h e  f a c t  t h a t  t h e  Commission s t a f f  h a s  i n  t h e  

-	 last few months u n d e r t a k e n  a n  i n q u i r y  i n t o  i s s u e s  which a p p e a r  t o  

encompass t h e  v a l i d i t y  of  t h e  t h e o r y  t h e  D i v i s i o n  h a s  h e r e  advanced 

r e g a r d i n g  t h e  o b l i g a t i o n s  of  a n  inves tmen t  a d v i s e r  who c o n s e n t s  t o  

have  h i s  r e s e a r c h  o p i n i o n  d i s s e m i n a t e d  i n  t h e  p u b l i c  p r e s s ,  i t  d o e s  

n o t  a p p e a r  n e c e s s a r y  o r  d e s i r a b l e  t o  d e t e r m i n e  t h e  m e r i t s  of t h a t  

t h e o r y  i n  t h e s e  p r o c e e d i n g s .  

F a i l u r e  t o  S u p e r v i s e  

The D i v i s i o n  a r g u e s  t h a t  r e s p o n d e n t  f a i l e d  r e a s o n a b l y  t o  s u p e r v i s e  

p e r s o n s  s u b j e c t  t o  i t s  s u p e r v i s i o n  who v i o l a t e d  Rule l o b - 5  i n  t h a t  

r e s p o n d e n t  d i d  n o t  m a i n t a i n  a p r o p e r  s y s t e m  of c o n t r o l  t o  p r e v e n t  s u c h  -
v i o l a t  i o n s .  The D i v i s i o n t  s argument i n  t h i s  r e g a r d  is u n a c c e p t a b l e .  

I n  d e t e r m i n i n g  r e s p o n d e n t ' s  r e s p o n s i b i l i t y  i n  t h e s e  p r o c e e d i n g s  

t h e  acts o f  A r l i n g t o n ,  who d e c i d e d  t h e  c o u r s e  t o  be f o l l o w e d  by t h e  

i n s t i t u t i o n a l  s a l e smen ,  and t h e  a c t s  of  t h o s e  sa l e smen  and of  P r i c e  

-1 2 1  S e c u r i t i e s  Exchange Act R e l e a s e  No. 10316 (August 1, 1973) .  

I 
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must be imputed t o  r e s p o n d e n t .  Respondent  t h e r e f o r e  must be r e c o g n i z e d  

a s  a p r i n c i p a l  a c t o r  i n  t h e  v i o l a t i o n  of Rule  l o b - 5  r a t h e r  t h a n  one 

i n a t t e n t i v e  t o  i t s  s u p e r v i s o r y  r o l e .  Having found t h a t  r e s p o n d e n t  w i l -

f u l l y  v i o l a t e d  and w i l f u l l y  a i d e d  and a b e t t e d  v i o l a t i o n s  of  S e c t i o n  1 0 ( b )  

o f  t h e  Exchange Act and Rule  l o b - 5  t h e r e u n d e r ,  it would e n t a i l  a c o n f u s i o n  

o f  c o n c e p t s  and be i n c o n s i s t e n t  t o  h o l d  r e s p o n d e n t  r e s p o n s i b l e  f o r  
-14 /  


f a i l u r e  t o  s u p e r v i s e  i n  c o n n e c t i o n  w i t h  i t s  own misconduc t .  


P u b l i c  I n t e r e s t  

R e s p o n d e n t ' s  w i l f u l  v i o l a t i o n s  o f  t h e  Exchange Act  and Rule  l o b - 5  

t h e r e u n d e r  r e q u i r e  c o n s i d e r a t i o n  of  t h e  r e m e d i a l  a c t i o n  n e c e s s a r y  i n  

t h e  p u b l i c  i n t e r e s t .  I n  t h i s  c o n n e c t i o n  t h e  D i v i s i o n  s u g g e s t s  t h a t  

r e s p o n d e n t ' s  I n s t i t u t i o n a l  S a l e s  Department  be suspended  f o r  a p e r i o d  

between f i f t e e n  and t h i r t y  days  and r e s p o n d e n t  be r e q u i r e d  t o  f o r m u l a t e ,  

implement,  and s u p e r v i s e  a s e t  of  p o l i c i e s  d e s i g n e d  t o  p r e v e n t  r e p e t i t i o n  

of  t h e  a c t s  h e r e  i n  q u e s t i o n .  On t h e  o t h e r  hand,  r e s p o n d e n t  d o e s  n o t  

a d d r e s s  i t s e l f  t o  t h e  n e c e s s i t y  f o r  r emed ia l  a c t i o n ,  c o n t e n t i n g  i t s e l f '  

w i t h  a s s e r t i a r s d  i t s  innocence  of  wrongdoing and  t h e  need f o r  " i n v o c a t i o n  

of  t h e  Commiss ion ' s  ru l e -mak ing  powers and p r o c e d u r e s ,  i f  n o t  t h e  a l t e r -  

n a t i v e  of  s u b m i s s i o n  t o  Congress  o f  e f f e c t i v e  l e g i s l a t i v e  p roposa l> . "  

Upon c a r e f u l  c o n s i d e r a t i o n  of t h e  f a c t o r s  b e a r i n g  upon t h e  p u b l i c  

i n t e r e s t ,  i p c l u d i n g  t h e  t e s t i m o n y  of  P r o f e s s o r  Homer Kr ipke  c o n c e r n i n g  

-1 3 /  Armst rong,  Jones  & Co. v .  S.E.C., 421 F.2d 359 ( 6 t h  C i r .  19701, 
c e r t .  d e n i e d  398 U.S. 958  (1970) .  

-1 4 /  -Cf .  Anthony J. Amato, S e c u r i t i e s  Exchange Act R e l e a s e  No. 10265 
(1973) ;  Fox S e c u r i t i e s  Company, I n c . ,  S e c u r i t i e s  Exchange Act  R e l e a s e  
No. 10475 (1973) .  
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h i s  o p i n i o n  t h a t  respondent  c o u l d  n o t  have r e a s o n a b l y  known t h a t  t h e  

a c t s  a l l e g e d  by t h e  D i v i s i o n  c o n s t i t u t e d  a v i o l a t i o n  of S e c t i o n  10(b)  

of t h e  Exchange Act o r  Rule lob-5,  it is  concluded t h a t  a suspens ion  

of t h e  a c t i v i t i e s  of r esponden ts  I n s t i t u t i o n a l  S a l e s  Department i s  

unnecessa ry  bu t  t h a t  r e s p o n d e n t ' s  w i l f u l  v i o l a t i o n s  warrant  i m p o s i t i o n  

of censure .  A s  t o  t h e  p roposa l  t h a t  r esponden t  adopt  and implement 

r u l e s  and p o l i c i e s  f o r  t h e  purpose  o f  p r e v e n t i n g  a r e p e t i t i o n  of t h e  

a c t s  involved i n  t h e s e  p roceed ings ,  it  seems l i k e l y  t h a t  r esponden t  would 

of  i t s  own v o l i t i o n  t ake  such  s t e p s  as n e e d f u l  t o  avoid  a g a i n  be ing  

charged w i t h  s i m i l a r  v i o l a t i o n s .  For t h a t  r eason ,  respondent  w i l l  

n o t  be d i r e c t e d  t o  t ake  any s p e c i f i c  a c t i o n  i n  t h a t  r e g a r d .  

The c o n c l u s i o n  t h a t  c e n s u r e  r a t h e r  t h a n  more d r a s t i c  remedia l  

a c t i o n  w i l l  s u f f i c e  i s  based p r i m a r i l y  upon t h e  b e l i e f  t h a t  A r l i n g t o n ,  

and th rough  him respondent ,  a c t e d  h a s t i l y ,  w i t h o u t  p l a n  t o  launch a 

f r a u d u l e n t  scheme and wi thou t  i n t e n t  t o  do more than  t o  p r o t e c t  r e s p o n d e n t ' s  

r e p u t a t i o n  and s e r v i c e  r e s p o n d e n t ' s  c l i e n t s .  F u r t h e r ,  it a p p e a r s  

t h a t  r esponden t  has  n o t  been s u b j e c t  t o  p r e v i o u s  d i s c i p l i n a r y  a c t i o n  

s i n c e  i t s  i n c e p t i o n ,  and t h a t  t h e  p u b l i c a t i o n  of  t h e  d e c i s i o n  i n  t h i s  

m a t t e r  w i l l  s e r v e  t o  impress  upon respondent  t h e  need f o r  utmost c a r e-
i n  c o n s i d e r i n g  i t s  a c t i v i t i e s  i n  t h e  l i g h t  of t h e  requirements  of  

-151 
S e c t i o n  10(b)  of t h e  Exchange Act and Rule l o b - 5 .  

Accordingly ,  I T  I S  ORDERED t h a t  Oppenheimer & Go. be, and i t  

hereby is, censured .  

-15/ A l l  proposed f i n d i n g s  and c o n c l u s i o n s  submi t t ed  by t h e  p a r t i e s  have 
been c o n s i d e r e d ,  as have t h e i r  c o n t e n t i o n s .  To t h e  e x t e n t  such  pro-  
p o s a l s  and c o n t e n t i o n s  a r e  c o n s i s t e n t  wi th  t h i s  i n i t i a l  d e c i s i o n ,  
t h e y  are accep ted .  
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T h i s  o r d e r  s h a l l  become e f f e c t i v e  i n  a c c o r d a n c e  w i t h  and  

s u b j e c t  t o  t h e  p r o v i s i o n s  o f  Rule 1 7 ( f )  o f  t h e  Ru les  of  P r a c t i c e .  

P u r s u a n t  t o  Rule  1 7 ( f )  o f  t h e  Ru les  o f  P r a c t i c e ,  t h i s  i n i t i a l  

d e c i s i o n  s h a l l  become t h e  f i n a l  d e c i s i o n  of t h e  Commission as t o  

e a c h  p a r t y  who h a s  n o t ,  w i t h i n  f i f t e e n  d a y s  a f t e r  s e r v i c e  o f  t h i s  

i n i t i a l  d e c i s i o n  upon him, f i l e d  a p e t i t i o n  f o r  r e v i e w  of  t h i s  i n i -

t i a l  d e c i s i o n  p u r s u a n t  t o  Rule  1 7 ( b ) ,  u n l e s s  t h e  Commission, 

p u r s u a n t  t o  Rule  1 7 ( c ) ,  d e t e r m i n e s  o n  i t s  own i n i t i a t i v e  t o  r e v i e w  

t h i s  i n i t i a l  d e c i s i o n  as t o  him. If  a p a r t y  t i m e l y  f i l e s  a p e t i -

t i o n  f o r  r e v i e w ,  o r  t h e  Commission t a k e s  a c t i o n  t o  r ev iew as t o  a 

p a r t y ,  t h e  i n i t i a l  d e c i s i o n  s h a l l  n o t  become f i n a l  w i t h  r e s p e c t  t o  

t h a t  p a r t y .  

dm/&/&
Warren E .  B l a i r  -
Chief  A d m i n i s t r a t i v e  Law Judge  

Washington,  D.C. 
J a n u a r y  1 4  , 1974 




