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Where person associated with registered broker-dealer firm sold and deliv- 
ered unregistered securities and made misrepresentations in the i r  sale, and  
firm, aided and abetted by such person, failed to comply with record-keeping 
and  ne t  capital requirements,  improperly extended credit  to  customers,  and 
failed promptly to amend application for registration, in willful violation of 
Securities Act of 1933 and  Securities Exchange Act of 1934, held, in public 
interes t  to  revoke broker-dealer's registration and expel i t  from membership 
in registered securities association and to ba r  associated person from associa- 
t ion with any broker-dealer with provision for permitting supervised associa- 
tion af ter  specified period upon appropriate showing. 

APPEARANCES: 
Allen Schwartz  and  David D. Joswick,  of Miller, Canfield, 

Paddock and Stone; Lo~e?z  Gray ,  of Gray and Thompson; and 
Carl L. Ship ley  and  Moreland G.  S m i t h ,  Jr., of Shipley, Aker- 
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Mark A .  Loush  and  H u g h  H .  Makens ,  for t h e  Division of 
Trading and  Markets of t h e  Commission. 

I FINDINGS AND OPINION O F  THE COMMISSION 

Following hearings in these private proceedings pursuant  to  
Sections 15(b) and 15A of t h e  Securities Exchange Act of 1934 

44 S.E .C . - - :391XO 
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("Exchange Act"), t h e  hear ing  examiner  issued a n  in i t ia l  
decision in  which h e  concluded t h a t  t h e  regis t ra t ion a s  a 
broker and  dealer of M. V. Gray Investments,  Inc. ("regis- 
t rant")  should be revoked, and  t h a t  r e g i s t r a n t  should be  
expelled from membership in t h e  National Association of Secu- 
rities Dealers, Inc. He  fu r the r  concluded t h a t  Maxel V. Gray, 
who was  president and principal stockholder of registrant ,  
should be barred from association with any  broker or dealer, 
with t h e  proviso t h a t  af ter  one year  h e  may become so associ- 
a ted  upon a n  appropriate showing t h a t  h e  will be adequately 
supervised.  We g r a n t e d  pet i t ions  for review of t h e  init ial  
decision filed by respondents in which exception was  taken t o  
various findings and  conclusions of t h e  examiner, and by our 
Division of Trading and Markets ("Division") which excepted 
to  a finding by t h e  examiner t h a t  a n  allegation relat ing t o  
fa i lure  of supervision was  defective. Respondents and  t h e  
Division filed briefs, and we heard oral  argument.  On t h e  basis 
of a n  independent review of t h e  record and for t h e  reasons set  
for th  herein and in t h e  initial decision, we make t h e  following 
findings. 

Registrant  became registered with u s  in  1964 and engaged i n  
business in t h e  S t a t e  of Michigan primarily in t h e  sale of 
mutual  fund securities. 

TRANSACTIONS IN UNREGISTERED SECURITIES 

The  record establishes t h a t  in  October and  December 1967, 
Gray willfully violated t h e  registrat ion provisions of Section 
5(a) of t h e  Securities Act of 1933 in t h e  sale and delivery of 
Class  B common stock of Amer ican  Monitor Corporation 
("Monitor"), a n  Ind iana  corporation, when no  regis t ra t ion 
s ta tement  was  in effect under  t h a t  Act with respect t o  such 
securities. 

Around August  1967 Gray agreed with t h r e e  officers of 
Monitor, who owned 26,100 of i t s  30,000 authorized Class B 
shares, '  to  buy 400 of thei r  sha res  a t  $100 a share  and u p  t o  
1,600 more of such shares  a t  t h e  same price if t h e  officers 
determined t h a t  i t  was  necessary for them to  supply additional 
capital to  Monitor by purchasing more shares  from it. I t  was  
understood t h a t  a t  leas t  some of t h e  additional shares  to  be 
disposed of by t h e  officers would be sold t o  a number  of Gray's 
customers. By ear ly  October Gray had purchased 200 shares  
and  regis t rant  100, and, fo~lowing notification of Monitor's 

'The  company also had 1,000 shares of Class A stock outstanding which were owned by the three 
off~cers and which contained restrictions on transferability but otherwise had the same rights a s  the  
Class B stock. 
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officers7 desire t o  sell additional shares,  in October Gray sold 
405 shares  t o  over  20 employees of regis t rant  at $100 and 1,015 
shares  to  over 45 o ther  persons a t  $120 per  share.  As sales 
were effected t h e  Monitor officers in t u r n  purchased from 
Monitor a n  equivalent number  of new shares  at $100 per  
share.  Ir? December 1967 Gray sold, out  of t h e  200 shares  
previously purchased by him, 91 shares  to  14 persons a t  $175 
per share. 

Respondents asser t  t h a t  Gray did not commit any  willful 
violation because h e  relied on t h e  advice of counsel for Moni- 
tor, obtained a t  his request ,  which was t h a t  i t  was permissible 
for t h e  Monitor officers t o  sell thei r  personally-owned shares  t o  
him a s  a n  individual and  for him t o  resell such shares,  and 
t h a t  he  purchased his 200 shares  for investment and sold some 
of them only because h e  needed immediate cash for fertilizer 
for a crop he  owned and was pressed by friends who wanted to 
purchase Monitor shares.  

We find t h a t  Gray sold shares  for a n  "issuer"2 in connection 
with a distribution, or  sold shares  purchased from a n  issuer 
with a view t o  distribution; accordingly, he was a n  "underwri- 
ter" a s  defined in Section 2(11) of t h e  Securities Act. A distri- 
bution of securities comprises "the entire process by which in 
t h e  course of a public offering t h e  block of securities is dis- 
persed a n d  ul t imately  comes to r e s t  i n  t h e  h a n d s  of t h e  
investing public." A willful violation is  established since t h e  
record shows t h a t  Gray knew he was selling and delivering 
unregistered s e ~ u r i t i e s . ~  We note t h a t ,  while Gray was told of 
t h e  legal advice given t h e  Monitor officers, he  did not himself 
consult t h a t  or  o ther  counsel for advice although t h e  facts 
known t o  him a t  t h e  least  called for fu r the r  and more direct 
inquiry. Under t h e  circumstances he  was  not entitled to  rely 
on t h e  self-serving s ta tements  of t h e  Monitor officers and  thei r  
recital  of t h e i r  counsel's opinion a s  t o  t h e  legality of t h e  
 transaction^.^ We also cannot accept Gray's assertion t h a t  h e  
bought the  200 shares,  which he acquired by early October, for 
investment r a t h e r  t h a n  distribution. The resale of some of 
those shares  a few months l a te r  a t  a profit of $75 p e r  share  is 
inconsistent with such assertion, and his s ta ted reasons for the  

Section 2(11) defines the term "issuer" to include in addit~on to an  issuer, a perawl controlling the 
issuer. 

Lewisohn C o p p e r  Curp., 38 S.E.C. 226, 234 (1958). 
' It IS well established that a finding of willfulness does not require intent toviolate  the law; it is 

sufficient that the person charged with the duty intentionally commits the act which constitutes the  
violat~on.  See Tager v. S.E.C., 344 F.2d 5, 8 (C.A. 2,1965). and cases there cited. 

See.7.E.C. v. Cr~lpepper. 270 F.2d 231,251 (C.A. 2,1959); A. G .  Bel lz~t  Sect~rit ics  Corp. ,  39 S E.C. 178. 184 
(1959). 
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resales a r e  not sufficient under t h e  circuinstances t o  justify 
resale of "investment" s t o ~ k . ~  

MISREPRESENTAT~ONS I N  OFFER AND SALE O F  SECURITIES 

The record establishes t h a t  Gray willfully violated t h e  antif- 
r a u d  provisions of Section 17(a) of t h e  Securit ies Act and  
Section 10(b) of t h e  Exchange Act and Rule lob-5 thereunder 
in connection with his sales of Monitor stock in October and 
December 1967. 

Monitor was  organized in J u n e  1966 and  is engaged in the  
business of developing and manufacturing diagnostic chemi- 
cals for hospital and laboratory use. I n  August  1967 i t  had five 
or  six employees, including the  three  officers, was  marketing 
only two products a t  least one of which was similar to  one 
made by a number  of competitors, and although several prod- 
ucts  were in development, i t  had no patents .  I t s  financial 
reports reflected sales of $8,200 through December 1966 and 
$26,200 from January  through April 1967, ne t  sales of $57,241 
and  $27,190, respectively, for t h e  fiscal year  ending J u n e  30, 
1967 and for th ree  months ending September 30, 1967 and net  
losses for those two respective periods of $10,278 and  $19,722.7 

Gray told customers t h a t  h e  thought  t h e  Monitor stock 
would be a good investment which would probably eventually 
make money for t h e  customer, t h a t  Monitor was  probably 
breaking even, and t h a t  he  thought t h e  company would "go 
places" and i t s  stock would go up in price over a period of t ime 
and  had good growth possibilities if kept from 3 to 5 years. 
Gray had no reasonable basis for his optimistic representa- 
tions and predictions, and he  knew in August  1967, bu t  did not 
tell customers to  whom he recommended t h e  stock, t h a t  Moni- 
to r  had been losing money. I n  addition, in the  case of one 
customer with whom Gray had a relationship of t r u s t  and 
confidence, he  realized profits which were not disclosed to  h e r  
of $4,000 on t h e  sale to h e r  of 200 shares  in a riskless transac- 
t i ~ n . ~  

"Respondents  have also sugg.ested t h a t  a p r ~ v a t e  off'eriny c x e ~ n p t ~ o n  provided by Section 4(2) of t h e  
Securities Act , nay  have been available. However, apa r t  from the  fact t h a t  Section 4(2) by i t s  terllls 
exempts  only "transactions by an  issuer," the  record does not  show t h a t  t h e  persons who purchased t h e  
Monitor stock had access to  t h e  kind of ~nfo rmat lon  which would be disclosed In a regis trat ion s t a t ement  
so a s  to meet  t h e  exe~np t lve  test  enunciated by the  United S ta te s  Suprelne Court. S.E.C. v. Ka1sfo11 
l 'unnn  Co., 346 U.S. 119, 127 (195.3). 

B y  April 1967 t h e  Monitor officers had acquired 18,000 sha res  of Class B stock for $6,000 In cash, or  
about  33 cents  per share,  and an  add i t~ona l  8,100 sha res  of such stock in lieu of pas t  due  salaries. The  
book value was about  86 cents  per ?hare.  

For  t h e  yea r  ended J u n e  20, 1968,  oni it or had net  sales of $231,045 and a nc t  loss of $105,690. 
" W e  note t h a t ,  contrary t o  respondents' con ten ti or^ t h a t  a r e l a t ~ o n s h ~ p  of t r u s t  and confidence did not  

e x ~ s t ,  t he  customer,  a widow, testified t h a t  Gra?. was he r  "confidante" and lawyer, sold he r  ca r s  and ,  with 
one exception, adv~secl her  in all h e r  u n d e r t a k ~ n g s ,  a r ~ d  t h a t  she generally followed his investment  

r e c o ~ u ~ n e n r l a t ~ o n s  and coulcl not recall anv specif~c Instance of not doing so. 
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The  making of predictions and  representa t ions ,  whe ther  
couched in terms of opinion or fact, which a r e  without reasona- 
ble basis is violative of t h e  antifraud provisions of t h e  securi- 
ties acts.$ Gray is not aided by stressing t h a t  he  told cus to~ners  
t h a t  an investment in Monitor stock was speculative; such 
s ta tement  did not constitute a sufficient disclosure of Moni- 
tor's adverse financial condition. 

FAILURE TO COMPLY WITH RECORD-KEEPING REQUIREMENTS 

The record supports t h e  examiner's finding t h a t  registrant ,  
willfully aided and  abet ted by Gray,  willfully violated t h e  
record-keeping requirements of Section 17(a) of t h e  Exchange 
Act and Rule 17a-3 thereunder  in failing to  accurately make 
and keep current  certain required books and  records. 

An inspection of registrant 's  records by our  staff between 
November 18 and 25, 1968 disclosed t h a t  t h e  general  ledger 
and the  money balances in customers' ledger accounts had not 
been posted since Augus t  31, 1968 and  t h a t  receipts  and  
deliveries of securities in t h e  customers' ledger accounts had 
not been posted since December 1967, and t h a t  regis t rant  did 
not maintain a record of collateral in connection with out- 
standing bank loans a s  of September 30, 1968, securities posi- 
tion records since February 1968, and securities-in-transfer 
records. I n  addition, registrant  did not prepare monthly rec- 
ords of aggregate indebtedness and net  capital from December 
31, 1967 through December 31,1968 and  monthly tr ial  balances 
for most of such period.'(' 

Respondents asser t  t h a t  Je r ry  Vollmer, t h e  employee who 
maintained registrant 's  records from December 1967 t o  Decem- 
ber 1968, concealed t h e  t r u e  s t a tus  of t h e  records and told Gray 
t h a t  necessary records were being maintained and were vir- 
tually current;  t h a t  Gray, who had defective vision and knew 
no accounting, was  limited in his ability t o  check on Vollmer; 
and t h a t  a record of pledged securities was  maintained since 
registrant 's  auditors supplied such a list t o  our staff in Novenl- 
ber 1968. They also a rgue  t h a t  t h e  examiner's findings t h a t  
Gray knew of record-keeping deficiencies must  be se t  aside 

' ; l l e n . a ) i r l ~ ~ -  Keji l  & Cn., Ijic. ,  41  S.E.C. 372, 375 (1963). 
' [ 'The S ta te  of  Michipan su~minarilg suspender1 t h e  regls trat ions of registrant and Gray dur ing  t h e  

period t ~ o m  December 6 .  1968 todapual-y 30, IClli9, because of charges which ~ r ~ c l u d e d  alleged iluliciencies 
of ~ . e g s t r a n t ' s  hooks and ~.ecords and ~ n t s l e a r l i n ~ s t a t e ~ n e n t s  In sales  of unregistered >loni torshares .  The  
cond i t~on  of re@strant 's  records was such t h a t ,  even though regtstrsnt 's  buslness had been suspended 
d u n n g  t h a t  periorl, an  accoutltant and tliree other  persons worked about  60 hours  a week fur about  one  
month in an  effort  to  rehabi l t ta te  them, with two o the r  persons h r tng  engaged ill such endeavor on 
vnrious nccaslorlr. 
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because those findings were based on t h e  testimony of Vollmer 
who they asser t  was  a hostile witness and a "perjurer." 

The record shows t h a t  Gray had been alerted to  and was told 
about deficiencies in registrant's books and records. In  connec- 
tion with a previous inspection by our staff of registrant 's  
books in December 1966, Gray received a l e t t e r  indicating 
deficiencies in various records including t h e  customer ledger 
accounts and t h e  collateral and position records which we have 
found deficient in these  proceedings, reciting t h e  specific re-  
cord-keeping provision covering each of those situations, and  
stressing t h e  importance of compliance with our  record-keep- 
ing  requirements. About February 1968 h e  was  informed by 
Vollmer t h a t  receipts and deliveries of securities were not 
being posted in customers' ledger accounts and t h a t  he  did not 
have  t h e  t ime  t o  post such records himself. An  officer of 
regis t rant  also told Gray t h a t  registrant  did not  prepare a 
monthly t r i a l  balance,  and  Gray knew i t  did not  p repare  
computations of net  capital. Gray t h u s  had knowledge of t h e  
deficient s t a tus  of certain of t h e  records in question and mus t  
be held responsible for t h e  violations t h a t  occurred. He  cannot 
be exonerated because of h is  vision defect o r  a lack of a 
background in accounting, or  by t h e  fact t h a t  Vollmer incor- 
rectly told him t h a t  regis t rant  need no  longer keep separate  
securities position cards because such da ta  was contained in 
other  records. Even if such data ,  or  t h e  d a t a  a s  t o  pledged 
securities, could be derived from other  records, i t  would be no 
defense t o  t h e  fai lure t o  mainta in  required records in t h e  
prescribed form.11 

With respect to  t h e  testimony of Vollmer, t h e  hear ing exam- 
iner  who observed t h e  demeanor of all t h e  witnesses, credited 
such testimony and rejected t h e  testimony of Gray in certain 
respects, and we find no basis for disturbing his assessment. 
Respondents' assertion t h a t  Vollmer was  a "perjurer" whose 
testimony must be disregarded i s  based not on his testimony in 
th i s  proceeding, bu t  on t h e  fact  t h a t  a balance shee t  for 
registrant  a s  of May 31, 1968, which Vollmer prepared pur- 
suan t  t o  Gray's instructions and signed, although not under 
oath, and which was filed with t h e  Michigan Securities Bu-  
reau,  incorrectly showed cash in bank of $17,747 instead of a n  
overdraft  of $7,253.12 Since Vollmer did not sign t h e  financial 

" Cf. Associated Securitzes Co?poration, 40 S.E.C. 10, 18 (1960). 
'2Vollmer testified Gray told him to  t r e a t  a loan by registrant  to  Gray of $25,000 whlch had not been 

repaid a s  a n  "in t ransi t  item" on t h e  balance sheet ,  and Vollmer thereupon entered t h a t  amount under  
cash in bank. 
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s ta tement  under  oath,  i t  is not precise t o  characterize him a s  a 
"perjurer." In  a n y  case, i t  may be noted t h a t  even t h e  test i-  
mony of a per jurer  need not be disregarded, even where i t  i s  
proved o r  conceded t h a t  pa r t  of t h e  testimony itself is false, 
al though t h e  per jury  and  part ial  falsity a r e  factors to  be taken 
into account in  assessing t h e  weight t o  be given t o  his testi- 
mony.13 In addition, while Vollmer might be viewed a s  hostile 
t o  respondents  because h e  had  been dissatisfied with his  
position a t  registrant  and  was discharged, we do not think t h a t  
th i s  o r  a n y  o ther  factors presented t o  us a r e  sufficient to 
discredit him a s  a witness or  render his testimony unaccepta- 
bie.14 

I FAILURE T O  COMPLY WITH NET-CAPITAL REQUIREMENTS 

I We find, a s  did t h e  examiner, t h a t  registrant ,  willfully aided 
and  abetted by Gray, willfully violated t h e  net capital require- 
ments of Section 15(c)(3) of t h e  Exchange Act and  Rule 15c3-1 
thereunder.  Registrant  had net  capital deficiencies, a s  com- 
puted under  Rule 15c3-1, of $22,725, $43,692, $38,670, $102,655 
and  $9,469, respectively, on April 30, May 31, J u n e  30, Septem- 
ber  30 and  October 31, 1968. 

Respondents a rgue  t h a t  investors were not subject to risk of 
loss because regis t rant  remained liquid and could have met 
t h e  net  capital requirements by selling i t s  securities had Gray 
known of t h e  deficiencies. They also asser t  t h a t  t h e  violations 
were  caused by Vollmer's failure t o  keep applicable records 
and  provide Gray with figures. 

The net-capital Rule was designed t o  assure  t h e  financial 
responsibility of broker-dealers, and t h e  exposure of customers 
t o  t h e  r isk posed by violations of t h e  Rule is in itself t h e  abuse 
a t  which t h e  Rule is  aimed.15 By effecting transactions when 
i ts  net capital position was  not in compliance with our  require- 
ments ,  r e g i s t r a n t  willfully violated those  requirements.I6 
Moreover, Gray had received a n  earl ier  warning from our  staff 
following i t s  inspection in  December 1966, referred t o  above, 
indicating t h a t  regis t rant  had a net  capital deficiency a s  of 
November 30, 1966, and emphasizing t h e  continuing obligation 

-- 
' JCf .  Shrl ton v .  United States ,  169 F.2d 665 (C.A.D.C., 1948). cerl. rlertie(l 335 U.S.  834. See 3 Wlgmore, 

Evi(laner, p. 6'74 et seq. (3rd ed. 1940). This vlew would apply a , j o s t in~ i  In administrative proceedings, 
where rulcs of evidence a1.e tnore liheral. See 2 Davis, A ( i ~ n i ~ ~ i s t r a t i v e  Low Treatzse. pp. 276, 303-4 (1958). 
C$ Choslrs P .  Lawreilee, 43 S.E.C.  607 (1967). 

'aThe record does not support respondents' clalrn that Vollmer deliberately a& secretly ma~ntained 
registrant's records improperly. 

' 5  See Blu~se  D'Anto~ii  & Assoc~ntes ,  Ittc., v. S.E.C. ,  289 F.2d 276, 277 (C.A. 5 ,  1961); Metropolitan 
Secjcntles, litc.,  1 1  S . E . C .  365, 168 (1963): E e ~ ~ ~ t e f l - H u ~ t t t ~ ~ ! g  Co t~rpa~ry ,  40 S . E . C .  879, 882 (1961). 

' 6  Chu rch~ll  Src l~r i l i r s  Carp. .  38 S .E.C.  856, 859 (1959). 
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of compliance with our  net-capital Rule. I n  addition, he  was 
informed by Vollmer a number of times t h a t  registrant  did not 
have adequate net  capital or  had a ne t  capital problem, and in 
July  1968 t h e  Michigan Securities Bureau advised him t h a t  
registrant  was  not in compliance with Michigan's ne t  capital 
requirements a s  of May 31, 1968. Under the  circumstances 
Gray should have been particularly sensitive t o  t h e  need for 
achieving compliance with our net  capital Rule. However, he 
did not even inquire whether  Vollmer was making ne t  capital 
computations and, indeed, knew t h a t  such computations were 
not being made during 1968, although he had advised our staff 
in February 1967 t h a t  ne t  capital was  computed a t  regular 
intervals according to instructions given by our inspector. 

IMPROPER EXTENSION OF CREDIT 

We also find t h a t  registrant ,  willfully aided and abetted by 
Gray, willfully violated t h e  credit-extension provisions of Sec- 
tion 7(c) of t h e  Exchange Act and Regulation T promulgated 
by the  Board of Governors of the  Federal Reserve System. 
Registrant  in 184 instances in 1968 failed promptly to  cancel or  
liquidate purchases effected in cash accounts of customers who 
did not make full payment within seven business days, with 
payment in 155 instances ranging up  t o  29 days late, in 21 
instances from 30 to  59 days late, and in 8 cases 60 or  more 
days late. 

FAILURE TO AMEND APPLICATION 

Registrant ,  willfully aided and  abetted by Gray, willf;lly 
violated Section 15(b) of t h e  Exchange Act and Rule 15b3-1 
thereunder,  in t h a t  i t  failed promptly to  amend i ts  application 
for  registration as  a broker-dealer to reflect changes in i ts  
officers. Such changes, including t h e  designation of Vollmer as  
t reasurer ,  were made in February 1968 but  were not reported 
in any  amendment filed with us  until January  1969. 
FAILURE TO SUPERVISE 

The order for proceedings charged t h a t  respondents failed to  
supervise t h e  persons under the i r  supervision with a view t o  
preventing the  violations by registrant  aided and  abetted by 
Gray t h a t  were specified in such order. The hearing examiner, 
while noting t h a t  t h e  record established a failure of supervi- 
sion with a view to. preventing those violations, held t h a t  the  
charge in t h e  order for proceedings was  defective because of 
t h e  failure to  allege any  violation by t h e  personnel subject to  
respondents' supervision. 
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Under Section 15(b)(5)(E) of the  Exchange Act, a remedial 
sanction may be imposed if a broker-dealer o r  associated 
person "has failed reasonably to supervise, with a view t o  
preventing violations . . ., another  person who commits such a 
violation, if such other person is subject t o  his supervision." 
We do not construe t h a t  provision t o  require t h a t  a violation 
by another  person subject t o  supervision be specifically alleged 
in order to  reach t h e  responsible supervisor. We a re  of t h e  
opinion t h a t  t h e  charge respecting failure of supervision was 
not defective and  fully apprised respondents of t h e  issues 
raised, a n d  t h a t  t h e  record supports  t h e  charge.  I n  view, 
however, of t h e  findings we have made t h a t  regis t rant  will- 
fully aided and abetted by Gray willfully violated t h e  underly- 
ing provisions in question, we do not base any  conclusions a s  to  
t h e  appropriate sanctions upon a finding of failure of supervi- 
sion to  prevent such violations. 

We find no merit in various additional contentions advanced 
by respondents. 

Respondents a r e  not aided by pointing to Section 9(b) of t h e  
Administrative Procedure Act, 5 U.S.C. 558(c), under  which 
a registration may not be suspended o r  revoked unless a n  
opportunity t o  achieve compliance with lawful requirements is 
afforded before t h e  institution of proceedings. These proceed- 
ings clearly fall within t h e  Section's express exception with 
respect to  cases of willfulness or  those in which t h e  public 
interest  requires t h a t  opportunity for compliance not be given. 
Nor can y e  agree with respondents'  a rgument  t h a t  in view of 
t h e  sanctions t h a t  may be imposed these proceedings a r e  in 
t h e  na tu re  of a criminal proceeding and  require t h e  imposition 
of str icter  evidentiary s tandards  t h a n  ordinary remedial pro- 
ceedings. In  proceedings under  t h e  Exchange Act such a s  
these,  which a r e  remedial in na tu re ,  allegations of willful 
violations of t h e  securities ac t s  need be proven only by a 
preponderance of the  evidence.17 This has  been t h e  s tandard of 
proof consistently used in broker-dealer administrative pro- 
ceedings, and i t  satisfies t h e  requirements of Section 7(c) of t h e  
Administrative Procedure Act, 5 U.S.C. 556(d), t h a t  adminis- 
t ra t ive  agency action be supported by "the reliable, probative, 
and substantial  evidence."'* 

I -- 
" V u ~ , ~ i a , l  l ' o l l ~ s i ~ ~ j ,  4 3  S.E.C. 852, 861 (1968);  Unrlerhill Scc i? r i t~e s  C o r p o r a f r o ! ? ,  4 2  S.E.C. 689, 695 (1965) .  
l d  Y O T ~ ~ ~ I Z  I ' o l l i ~ k ~ j ,  srr,,,n. 
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Finally, we reject  t h e  contention t h a t  t h e  examiner's finding 
t h a t  Gray predicted t h a t  t h e  investor would eventually make 
money on t h e  Monitor stock was based on new charges raised 
in  t h e  Division's proposed findings filed a f t e r  the  hearings and  
were  therefore improper. I n  o u r  opinion t h a t  f inding was  
properly based on t h e  allegations in t h e  order for proceedings, 
a s  amended, t h a t  Gray willfully violated designated ant i f raud 
provisions of t h e  securities ac ts  in tha t ,  among other  things, h e  
sold t h e  Monitor stock, which was speculative, in disregard of 
certain important information relat ing t o  t h e  issuer and made 
false and misleading s ta tements  concerning i t s  financial condi- 
tion and  operating losses. We think i t  clear t h a t  such allega- 
tions were sufficient t o  apprise respondents of t h e  na tu re  of 
t h e  misconduct charged. 

PUBLIC INTEREST 

Respondents urge  t h a t  t h e  sanctions imposed by t h e  exam- 
iner  a r e  too harsh.  They stress,  among o ther  things, Gray's 
visual handicap,  t h a t  regis t rant ' s  books and records were  
brought up  to  date,  and t h a t  registrant  h a s  retained a promi- 
nent  certified public accounting firm and adopted procedures 
designed to  prevent fu tu re  deficiencies. They also asser t  t h a t  
Gray was inexperienced in public distributions and relied upon 
t h e  advice of counsel, and t h a t  af ter  new counsel for Monitor 
advised him t h a t  his Monitor sales might have been improper 
h e  and Monitor took t h e  m a t t e r  t o  t h e  Michigan Securities 
Bureau and  he  offered t o  guaran tee  rescission of all t h e  sales 
t h a t  had been made.lS 

The assessment of wha t  sanctions a r e  appropriately imposed 
upon those who have been found t o  have violated t h e  securi- 
t ies ac t s  enta i ls  a n  examination and  balancing of various 
considerations. Those acts  embody a comprehensive regulatory 
scheme designed t o  protect t h e  public in teres t  in maintaining 
t h e  integrity of t h e  securities markets. As a n  integral p a r t  of 
such scheme, Section 15 of t h e  Exchange Act authorizes t h e  
exclusion from t h e  securities business o r  restriction of t h e  
securities activities of broker-dealers and associated persons 

In J a n u a r y  1969 Gray submitted an  undertaking t o  the  Michigan Securities Bureau to r e s c ~ n d  the  
t ransact ions h e  effected in Monitor stock upon request  of the  purchasers ,  and notices were sent  out  by 
t h e  Bureau advising purchasers  t h a t  violations appear  to  have  been committed in connection with their  
t ransact ions and  of their r ights  of rescission under  Mlchlgan law if such v ~ o l a t ~ o n s  were estahllshed. 
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who have acted contrary t o  t h e  s ta tutory  s tandards  and  re- 
quirements if we find such sanction i s  in t h e  public interest .  I t  
rei lects Congress' recognition t h a t  such sanctions may be 
necessary for t h e  effective maintenance of those  s tandards  
and requirements. They serve t o  res t ra in - the  part icular re-  
spondents a s  well a s  o thers  in t h e  securities indust ry  from 
committing future  violations, and  thereby fulfill t h e  remedial 
objective of our  administrative proceedings. Where upon con- 
sideration of t h e  na tu re  and extent  of t h e  violations and t h e  
surrounding circumstances a limited exclusion or  restriction of 
a respondent i s  deemed sufficient, i t s  duration and scope a r e  
properly fixed with a view t o  adequately impressing upon him 
through i t s  impact t h e  necessity of avoiding a repetition of his 
specific misconduct and t h e  need for scrupulous propriety in 
all aspects of his securities activities in t h e  future.  We have 
a t tempted to  exercise t h e  discretionary power reposed in us  t o  
select in each case t h e  measure of sanction t h a t  will accord 
investors protection, through not only t h e  res t ra int  imposed 
on t h e  par t icular  respondent bu t  also t h e  example se t  for  
others,  without visiting upon t h e  wrongdoer adverse conse- 
quences not required in achieving t h a t  protection. 

We have appraised respondents'  misconduct in  th i s  case 
together  with t h e  mitigative factors asserted by them in light 
of t h e  requirements of t h e  public in teres t  and  t h e  interest  of 
investors. The serious and pervasive violations disclosed by 
t h e  record demonstrated a n  inability or  unwillingness on t h e  
p a r t  of regis t rant  and Gray, who was i t s  president and  control- 
ling stockholder, t o  operate a securities business in conform- 
ance with applicable requirements. Among o ther  things, we 
note t h a t  registrant 's  new office procedures were adopted only 
a f t e r  t h e  institution of these proceedings. Gray's visual impair- 
ment  cannot mitigate t h e  violations we have found of our  
record-keeping and  ne t  capital requirements in view of his 
knowledge of problems in those a reas  and t h e  prior warning 
given him by our  staff concerning such requirements, and  he  
himself made misrepresentations in his sales of t h e  unregis- 
tered Monitor securities. We conclude t h a t  i t  is in t h e  public 
in teres t  to  revoke registrant's registration a s  a broker and  
dealer and expel i t  from membership in t h e  National Associa- 
tion of Securities Dealers, Inc. 

With respect to  Gray, we consider t h a t  it i s  appropriate, a s  
did t h e  examiner, t o  b a r  him from association with any  broker 
o r  dealer,  b u t  under  all t h e  c i rcumstances  we a r e  of t h e  
opinion t h a t  i t  would be consistent with t h e  public in teres t  to  
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provide t h a t  he may become employed in a supervised capacity 
a f t e r  six months, upon a showing of adequate ~ u p e r v i s i o n . ~ ~  

An appropriate order will issue. 

By t h e  Com~nission (Commissioners OWENS, SMITH, NEED 
HAM and  HERLONG; Chairlnan CASEY not participating). 

Z o I n  a  submission filed on Nay  5, 1971, while these Findings and O p ~ n ~ o n  were in t h e  process of being 
issued, respondents  recited, ainong o the r  th ings ,  tha t  regis trant  is now operated hy Gray's son and 
o the r s  who were not employed by it a t  t h e  tinle of t h e  ac t~v i t i e s  in question and t h a t  Gray  himself would 
not  engage in t h e  securjttep b u s ~ n e s s  except wlth o u r  approval. and urged tha t  only a sanction of censure 
should he ln~posed o n  regis trant .  W e  reject th i s  belated suggertion. W e  do  not consider t h a t  t h e  factr  
asser ted a r e  sufficient to war ran t  a n y  change  In the  ct~nclusions with respect t o  t h e  appropriate 
sanrt lons t h a t  we have reached on the  basis of o u r  rerlew of t h e  reeorrl and fo r  t h e  reasons set  for th 
above. We also note tha t  t h e  fact, to which respondents  also call a t tent ion,  t h a t  Volliner d ~ e d  a f t e r  the 
close of the record is clearly irrelevant. 

T h r  exceptions to t h e  initial ilec~sion of the hea r ing  exalmnt'r a r e  overruled to the  ex ten t  tha t  they a r e  
i r~consis tent  with o u r  decision :rtr(l sustalned t o  the  ex ten t  t h a t  they :ire in accord. 


