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I. THE PROCEEDINGS 

American E l e c t r i c  Power Company, I n c .  ("AF3") a New York 

C o r p o r a t i o n  and a r e g i s t e r e d  h o l d i n g  company unde r  S e c t i o n  j OF t h e  

P u b l i c  U t i l i t y  Ho ld ing  Company Act  o f  1935,  49 S t a t .  803 ,  8 1 2 ,  15 

d . S , S .  5 7 9 e  ( " t h e  Act" )  f i l e d  a n  A p p l i c a t i o n - D e c l a r a t i o n  on Form 

71-1, p u r s u a n t  t o  S e c t i o n s  6 !a ) ,  7 ,  9  and 10 o f  t h e  Act  and t h e  

r e g u l a t i o n s  t h e r ~ u n d e r  f o r  (1)  a u t h o r i z a t i o n  t o  make a n  o f f e r  t o  

h o l d e r s  o f  o u t s t a n d i n g  Coinmm S t o c k  o f  C~liurlbi ls  and S o u t h e r n  Ohio 

E l e c t r i c  Company ("CSOE o r  Columbils"),  a n o n - a s s o c i a t e  e l e c t r i c  u t i l i t y  

company o p e r a t i n g  i n  t h e  S t a t e  o f  Ohio ,  t o  exchange  s h a r e s  o f  A@ 

Common S t o c k  ("AEP common") f o r  s h a r e s  o f  CSOE cominon s t o c k  on t h e  

b a s i s  of  1.3 s h a r e s  of  AEP common f o r  e a c h  s h a r e  o f  CSOE cominon. 

On March 2 9 ,  1968,  t h e  Commission i s s u e d  a N o t i c e  of  F i l i n g  

and 3 r d e r  Fo r  Hea r ing  d i r e c t i n g  t h a t  a h e a r i n g  commence on A p r i l  29 ,  

1968. The h e a r i n g s  began on t h e  d a t e  f i x e d  a n d  were  conc luded  on 

November 8 ,  1968,  ( T h e s e  h e a r i n g s  a r e  r e f e r r e d  t o  below a s  t h e  " i n i t i a l  

h e a r i n g s f 1 . )  The t h e n  p a r t i e s  i n  t h e  p r o c e e d i n g ,  AEP and  t h e  D i v i s i o n  of  

C o r p o r a t e  R e g u l a t i o n  ( " D i v i s i o n " )  e n t e r e d  i n t o  a s t i p u l a t i o n  which ,  among 

o t h e r  t h i n g s ,  waived a n  i n i t i a l  d e c i s i o n  and  e s t a b l i s h e d  a b r i e f i n g  

s c h e d u l e  f o r  f i l i n g  o f  b r i e f s  d i r e c t l y  w i t h  t h e  Commission. Immed ia t e ly  

p r i o r  t o  t h e  c l o s i n g  of t h e  r e c o r d ,  The Dayton Power and  L i g h t  Company 

("DPL") and t h e  C i n c i n n a t i  Gas 6 E l e c t r i c  Company ("CGE"), whose c h i e f  

e x e c u t i v e  o f f i c e r s  and o t h e r  employees had t e s t i f i e d  as w i t n e s s e s  f o r  

t h e  D i v i s i o n ,  r e q u e s t e d  3nd r e c e i v e d  p e r m i s s i o n  t o  f i l e  b r i e f s  a m i c i  

-c u r i a e .  B r i eEs  v 2 r e  d ~ l y  f i l e d  by t h e  p a r t i e s ,  DPL and CGE. On A p r i l  



17 ,  1969, A % ,  i n  l i e u  of f i l i n g  i t s  r e p l y  b r i e f ,  moved t o  reopen 

t h e s e  p roceed ings  r e q l e s t i n g  t o  be p e r m i t t e d  t o  submit  a d d i t i o n a l  

ev idence  r e l a t i n g  t o  t h e  p o s s i b l e  a n t i c o m p e t i t i v e  e f f e c t s  of t h e  

proposed a c q . 1 i s i t i o n .  Fol lowing a h e a r i n g  on t h e  a p p l i c a t i o n  an 

o r d e r  was i s s u e d  on J u n s  26,  1969 reopening t h e  record  and d i r e c t i n g  

e v i d e n t i a r y  h e a r i n g s  t o  cornrnence J u l y  15,  1969. However, a s  a r e s u l t  

of d e l a y s  due p r i m s r i l y  t o  p r o r e d u r a l  r e q u e s t s  by t h e  p a r t i e s  and by 

o t h e r  pe r sons  s e e k i n g  t o  i n t e r v e n e  i n  t h e s e  p roceed ings ,  a s  noted 

below, t h e  t e s t i m o n i a l  ev idence  d i d  no t  commence u n t i l  January 1970. 

I n  t h e  i n t e r i m  and on A p r i l  14 ,  1969, Ohio Rural  E l e c t r i c  Coopera t ives  

Inc .  ("OREC") f i l e d  3. s t a t e m e n t  amicus c u r i a e  i n  s u p p o r t  of t h e  pmposed 

a c q u i s i t i o n ,  which was accep ted  i n t o  t h e  record  by o r d e r  d a t e d  A p r i l  29, 

1969. On A p r i l  21, 1969, t h e  S t a t e  of Ohio and t h e  P u b l i c  U t i l i t i e s  

Commission of Ohio appeared a s  p a r t i e s  and f i l e d  s s t a t e m e n t  i n  suppor t  

of  AEP1s a p p l i c a t i o n  t o  reopen t h e s e  p roceed ings .  On June 12 ,  1969, 

t h e  Uni ted  S t a t e s  Department of J u s t i c e  f i l e d  a n o t i c e  oE appearance  

and became a p a r t y .  On June  19,  1969, t h e  c i t i e s  of D a n v i l l e ,  V i r g i n i a  

("Danvil l e " )  and O r r v i l  l e y  Ohio ( " 0 - r v i l  l e " )  and t h e  3 h i o  Nuncipal  

E l e c t r i c  A s s o c i a t i o n  ("OXEA"), r e p r e s e n t i n g  s i x t y - f i v e  muncipal e l e c t r i c  

u t i l i t i e s  i n  Ohio,  moved t o  i n t e r v e n e  i n  t h e s e  p roceed ings .  A f t e r  a 

h e a r i n g  on t h e  m a t t e r ,  D a n v i l l e  and O r r v i l l e  were admi t t ed  a s  p a r t i e s  

s u b j e c t  t o  f i l i n g  a p p r o p r i a t e  a u t h o r i z a t i o n  oE counse l  t o  a p p e a r  on 
-1 / 

behalE of each c i t y  and OMEq was g r a n t e d  t h e  r i g h t  t o  p a r t i c i p a t e  i n  

-1 / The a p p r o p r i a t e  documents having been f i l e d  an o r d e r  was e n t e r e d  on 
September 3,  1969 a c c e p t i n g  t h e  n o t i c e s  of appearances  of c o u n s e l .  
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t h e  p r o c e e d i n g s  as a l i m i t e d  p a r t i c i p a n t  p u r s u a n t  t o  Rule 9 ( c )  o-f 

t h e  Commiss ion ' s  Rules  o f  P r a c t i c e ,  I n  August  1969 ,  CSOE moved 

t o  i n t c r v e n c  and became a p r t y  i n  t h e s e  p r o c e e d i n g s .  Tes t imony of  

w i t n e s s e s  proceeded  f rom t i m e  t o  t i m e  u n t i l  J u n e  1971.  No Z u r t h e r  

h e a r i n g s  were  h e l d  b u t  t h e r e  f o l l o w e d  a s e r i e s  a f  p r o c e d u r a l  a p p l i c a -  

t i o n s  by AEP, t h e  p a r t i c i p a n t s  and o t h e r  p e r s o n s  and i n t e r l o c u t o r y  

a p p e a l s  t o  t h e  Comniss ion  fro'n o r d e r s  o f  t h e  u n d e r s i g n e d  r e l a t i n g  t o  

t h e  v a r i o u s  a p p l i c a t i o n s .  On O c t o b e r  4 ,  1971 ,  AE2 was a d v i s e d ,  among 

o t h e r  t h i n g s ,  t h a t  a d a t e  would b e  s e t  f o r  r e sumpt ion  of t h e  h e a r i n g s  

upon i t s  a p p l i c a t i o n .  0 1  J a n u a r y  4 ,  1972 when i t  was a p p a r e n t  no 

f u r t h e r  e v i d e n c e  would b e  p r o d u c e d , t h e  r e c o r d  was c l o s e d  f o r  t h e  s econd  

t i m e  and t h e  p a r t i e s  a n d p r t i c i p a n t s  d i r e c t e d  t o  s p e c i f y  p o s t  h e a r i n g  

p r o c e d u r e s  p u r s u a n t  t o  t h e  Rules  o f  P r a c t i c e .  By o r d e r  d a t e d  A p r i l  1 8 ,  

1972 a b r i e f i n g  s c h e d u l e  was o r d e r e d  r e q u i r i n g  b r i e f s  t o  be  f i l e d  by 

J u l y  1 7 ,  1972 and r e p l y  b r i e k b y  August 2 8 ,  1972. AEP a p p e a l e d  t h e  

a f u r s s a i d  o r d e r  t o  t h e  Comniss ion  and on J u n e  21 ,  1972 t h e  Con.~l i ss ion  

a f f i r m e d  t h e  A p r i l  1 8 ,  1972 o r d e r ,  

On August  8 ,  1972 AEP, O~lE14 and O r r v i l l e  e x e c u t e d  a document ,  

d e s i g n a t e d  as s s e t t l e m e n t  o f f e r ,  wh ich ,  p u r s u a n t  t o  S e c t i o n  8 ( a )  

of  t h e  Ru le s  of P r a c t i c e ,  t h e  D i v i s i o n  s u b m i t t e d  t o  t h e  Commission 

t o g e t h e r  w i t h  i t s  recoinmendation t h a t  i t  b e  r e j e c t e d .  By o r d e r  d a t e d  

September  6 ,  1972,  t h e  Commission s t a t e d  i t  wauld d e f e r  c o n s i d e r a t i o n  

o f  AEP's s o - c a l l e d  o f f e r  o f  s e t t l e m e n t  u n t i l  i t  r e c e i v e d  t h i s  i n i t i a l  

de. : is ion.  



A p p r o p r i a t e  n o t i c e  h a v i n g  been  g i v e n ,  h e a r i n g s ,  as n o t e d  

a b o v e ,  were  h e l d  b e f o r e  t h e  u n d e r s i g n e d .  P roposed  f i n d i n g s  o f  f a c t  

and c o n c l u s i o n s  o f  law and  b r i e f s  were  f i l e d  by AEP, CS3E, t h e  

D i v i s i o n ,  t h e  Depar tment  o f  J u s t i c e ,  O r r v i l l e ,  D a n v i l l e  and OME4 
-2 1 

and j o i n t  b r i e f s  were f i l e d  by DPL and CGE a s  a n i c i .  As n o t e d  

a b o v e ,  OREC f i l e d  a s t a t e m e n t  amicus  c u r i a e  on A p r i l  1 4 ,  1969.  

The f o l l o w i n g  f i n d i n g s  o f  f a c t  and  c u n c l u s i o n s  a r e  based  upon 

t h e  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  a s  d e t e r m i n e d  by t h e  r e c o r d ,  t h e  

documents  and e x h i b i t s  t h e r e i n  and  a n  o b , s e r v a t i o n  o f  t h e  v a r i o u s  

w i t n e s s e s .  

-2 / The Commiss ion ' s  n o t i c e  o f  f i l i n g  and o r d e r  f o r  h e a r i n g  d i r e c t e d  
t h a t  n o t i c e  o f  t h e s e  p r o c e e d i n g s  b e  g i v e n  t o  t h e  P u b l i c  U t i l i t i e s  
Coinmission of Ohio and t h e  F e d e r a l  Power Co,nmission. The r e c o r d  
d i s c l o s e d  t h a t  s u c h  n o t i c e  was g i v e n  b u t  n e i t h e r  o f  t h e s e  b o d i e s  
p a r t i c i p a t e d  i n  t h e  h e a r i n g s  o r  f i l e d  b r i e f s .  Flowever, t h e  r F c o r ,  
c o n t a i n s  a l e t t e r  d a t e d  A p r i l  29,  1968 f rom t h e  Ohio P u b l i c  U t i l i t i e s  
Coinlnission u r g i n g  t h e  Commission t o  a p p r o v e  t h e  a p p l i c a t i o n  o f  A E P .  
I n  a d d i t i o n  t o  t h e  b r i e f s  f i l e d  a f t e r  t h e  r e c o r d  was c l o s e d  f o r  t h e  
s econd  t i m e ,  t h e  D i v i s i o n ,  DPL and CGE i n c l u d e d  by r e f e r e n c e  b r i e f s  
t h e y  f i l e d  i n  1968 and 1969 p r i o r  t o  t h e  r e o p e n i n g  of  t h e s e  
p r o c e e d i n g s .  I n  e s s e n c e ,  a l l  b r i e f s  f i l e d  ( e x c l u d i n g  a p p e n d i c e s )  
t o t a l  a p p r o x i m a t e l y  1 , 4 0 0  pages .  Ment ion  s h o u l d  a l s o  be  made o f  
t h e  m a s s i v e  s i z e  o f  t h e  r e c o r d  adduced  a t  t h e s e  p r o t r a c t e d  h e a r i n g s .  
The t r a n s c r i p t  o f  t h e  h e a r i n g s  above  i s  i n  e x c e s s  o f  20 ,030  p a g e s ,  
bound i n  52  volumes and  t h e  documentary  e v i d e n c e  i s  i n c l u d e d  i n  55  
s i m i l a r l y  bound volumes.  I n  a d d i t i o n ,  d u r i n g  t h e  c o u r s e  o f  t h e  
h e a r i n g ,  o f f i c i a l  n o t i c e  was t a k e n  o f  r e g i s t r a t i o n  s t a t e m e n t s ,  r e p o r t s  
and  o t h e r  documents  f i l e d  w i t h  t h i s  Commission by a l l  o f  t h e  companies  
men t ioned  above  and o t h e r s ,  documents  and r e p o r t s  f i l e d  w i t h  o r  
p u b l i s h e d  by t h e  F e d e r a l  Power Commission and o t h e r  government  
a g e n c i e s ,  s t a t e m e n t s ,  r e p o r t s  o r  o t h e r  documents  s u b n i t t e d  t o  o r  
p u b l i s h e d  by v a r i o u s  C o n g r e s s i o n a l  Cornn i t t ee s  and S u 5 c o m n i t t e e s ,  
p u b l i c a t i o n s  o f  v a r i o u s  f i n a n c i a l  s e r v i c e s  and s r t i c l e s ,  books ,  
s t a t e m e n t s  by government  o f f i c i a l s  and o t h e r s  r e l a t i n g  t o  v a r i o u s  
a s p e c t s  o f  t h e  e l e c t r i c  u t i l i t y  i n d u s t r y .  



11. THE APPLICATION AND PROPOSALS MADE 
DLJRING 'TGE COURSE OF 'THESE PROCEEDINGS 

I n  i t s  a p p l i c a t i o n ,  AEP r e q u e s t s  a u t h o r i z a t i o n  t o  a c q u i r e ,  

p u r s u a n t  t o  i n v i t a t i o n  f o r  t e n d e r s ,  t h e  o u t s t a n d i n g  common s h a r e s  

of  CSOE a t  t h e  r a t e  o f  1 . 3  s h a r e s  of  AEP co:nmon s t o n k  f o r  each  

s h a r e  o f  C30E zomnon s t o c k .  A s  p a r t  o f  t h e  a c q ~ i s i t i o n  p l a n ,  AEP 

s e e k s  a u t h o r i z a t i o n  f rom t h e  Commission t o  i s s u e  and d e l i v e r  s h s r e s  

o f  AEP common s t o c k  t o  h o l d e r s  o f  CSOE common i n  a c c o r d a n c ~  w i t h  t h e  

o f f e r  o f  exchange ,  a p p r o v a l  o f  t h e  a c q u i s i t i o n  by AEP o f  t h e  CSOE 

common s t o c k  which CSOE s t o c k h o l d e r s  submi t  t o  4EP i n  exchange  f o r  

AEP cosmon and c e r t a i n  r e l a t e d  a c t i o n s .  Under t h e  agreement  betwsen 

AEE' and CSOE w i t h  r e s p e c t  t o  t h e  proposed a c q u i s i t i o n , C S O E  h a s  a g r e e d  

t h a t  when i t  i s  n o t i f i e d  by AEP t h a t  i t  has  r e c e i v e d  t e n d e r s  f o r  a t  

l e a s t  802  o f  i t s  o u t s t a n d i n g  common s t o c k  i t  w i l l  e x e r c i s e  i t s  a p t i o n  

t o  redeem a l l  of  i t s  o u t s t a n d i n g  c u m u l a t i v e  p r e f e r r e d  s h a r e s ,  c o n s i s t i n g  

o f  103 ,591  s h a r e s  o f  i t s  4%% s e r i e s  p a r  v a l u e  $100,  a t  t h e  c a l l  p r i c e  

o f  $110 p 2 r  s h a r e  p l u s  a c c r u e d  d i v i d e n d s  t o  d a t e  o f  r edempt ion ,  and 

89 ,950  s h a r e s  of  i t s  4.65% s e r i e s ,  p a r  v s l u e  $100,  st t h e  c a l l  p r i c e  

of $101 p e r  s h a r e  p l u s  a c c r u e d  d i v i d e n d s  t o  redempt ion  d a t e .  The 

r e c o r d  i n d i c a t e s  t h a t  a t  t h e  t ime  t h e  a p p l i c a z i o n  was f i led ,CSOE would 

o b t a i n  a p p r o x i m a t e l y  $21 m i l l i o n  f o r  s u c h  r sdempt ion  t h r o u g h  e i t h e r  

a d d i t i o n a l  bank l o a n s  o r  t h e  s a l e  o f  a d d i t i o n a l  d e b t  s e c u r i t i e s .  Due 

t o  t h e  i s s u a n c e  o f  a d d i t i o n a l  p r e f e r r 2 d  s t o c k  by CSOE i t  would now 

have  t o  o b t a i n  a p p r o x i m a t e l y  $ 5 9 . 4  m i l l i o n ,  e x c l u s i v e  o f  a c c r u e d  

d i v i d e n d s ,  f o r  s u c h  r edempt ion .  



During t h e  c o u r s e  o f  t h e  i n i t i a l  h e a r i n g s ,  AEP made c e r t a i n  

( c o l l e c t i v e l y  r e f e r r e d  t o  as t h e  " A l t e r n a t e  P lan" )  wnich 

it c l a i m s  were des igned  t o  inske i m p o r t a n t  economies o f  s c a l e  a v a i l a b l e  

t o  DPL and CGE and t h e r e b y  o f f s e t  any p o s s i b l e  harm which n i g h t  r e s u l t  

t o  t h e  two c o n p a n i e s  i f  CSOE were t o  become a p a r t  of  t h e  AEP sys tem.  

B r i e f l y  s t a t e d  t h e  a l t e r n a t e  p l a n  i n v o i v e c  e s s e n t i a l l y  a n  i n c r e a s e  

i n  t h e  s i z e  o f  c e r t a i n  g e n e r a t i o n  and t r a n s m i s s i o n  f a c i l i t i e s  which ,  

under t h e  b a s i c  ag reemen t s  between CSOE, DFL and CGE, were t o  b e  

i n s t a l l e d  t h r o u g h  1975 and a r e a l i g n m e n t  of  t h e  ownersh ip  of  proposed 

commonly owned g e n e r a t i n g  u n i t s  and t r a n s m i s s i o n  f a c i l i t i e s .  A t  t h e  

conc lus ion  of  t h e  i n i t i a l  h e a r i n g s  AEP s t a t e d  on t h e  r e c o r d  t h a t  i f  

pe rmi t t ed  t o  a c q u i r e  CS3E it would be  w i l l i n g  t o  c o n t i n u e  b o t h  b e f o r e  

and a f t e r  1975 t o  p a r t i c i p a t e  w i t h  CGE and DPL i n  t h e  j o i n t  p l a n n i n g ,  

c o n s t r u c t i o n a n d  o p e r a t i o n  of  l a r g e  s c a l e  g e n e r a t i o n  and b u l k  t r a n s -  

miss ion  f a c i l i t i e s  t o  t h e  same e x t e n t  as i f  AEP had o r i g i n a l l y  been 

-3 1 
member of  t h e  CCD p o o l .  

A s  no ted  above ,  i n  August  1972 f o l l o w i n g  t h e  c l o s i n g  of  t h e  

r e c o r d ,  AEP s u b m i t t e d  a s o - c a l l e d  o f f e r  o f  s e t t l e m e n t  t o  t h e  Commission. 

C ~ n s i d e r a t i o n  of  t h i s  s e t t l e m e n t  p r o p a s a l  was d e f e r r e d  by o r d e r  of  t h e  

CDmmission d a t e d  September 26,  1972,  pending r e c e i p t  o f  t h i s  i n i t i a l  

d e c i s i o n .  AEE' a s s e r t s  t h a t  t h e  p u r p o r t e d  s e t t l e m e n t  p r o p o s a l  i s  n o t  

-3 / I n  J u n e  1962 a  D e c l a r a t i o n  of  I n t e n t  was execu ted  by CS3E, DPL 
snd CGE and t h e  s u b s e q u e n t  program of j o i n t  a c t i o n  deve lopsd  and 
e x e c u t e d  among t h r e e  companies came t o  b e  known as t h e  I1CCD pool1 '  
which w i l l  be d e s c r i b e d  i n  g r e a t e r  d e t a i l  l a t e r .  
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b e f o r e  t h e  under s igned  f o r  c o n s i d e r a t i o n  b u t  t h a t  t h e  t e rm and 

c o n d i t i o n s  set  f o r t h  i n  t h e  p r o p o s a l  b e  viewed a s  "proposed s p e c i a l  

c o n d i t i o n s  t o  a n  o r d e r  a p p r o v i n g  t h e  a c q u i s i t i o n  which a r e  a c c e p t a b l e "  

t o  it. The D i v i s i o n  a s s e r t s  t h a t  t h e  proposed c o n d i t i o n s  a r e  i n  t h e  

n a t u r e  o f  a n  amended a p p l i c a t i o n  and t h a t  f i n d i n g s  and c o n c l u s i o n s  be  

r e n d e r e d  w i t h  r e s p e c t  t o  s u c h  p r o p o s a l  s i n c e  it b e l i e v e s  t h e  

Commission would be  a i d e d  i n  a s s e s s i n g  t h e  proposed a c q u i s i t i o n  o f  

CSOE " w i t h i n  t h e  c o n t e x t  o f  t h e  r e c o r d  ' ev idence  i n  t h i s  p r o c e e d i n g ' .  

The Commission i n  i t s  above  no ted  ~ r d e rc l e a r l y  s t a t e d  t h a t  " c o n s i d e r a -

t i o n  o f  t h e  p r o p o s a l s  s h o u l d  b e  d e f e r r e d  u n t i l  it had t h e  o p p o r t u n i t y  

t o  c o n s i d e r  and e v a l u a t e  t h e  e v i d e n c e  f o l l o w i n g  t h e  submiss ion  o f  an  

i n i t i a l  d e c i s i o n .  . It i s  t h u s  m a n i f e s t  t h a t  t h e  Commission d i d  . I '  

n o t  r e q u e s t ,  as i.t o b v i o u s l y  c o u l d  have ,  t h a t  t h e  i n i t i a l  d e c i s i o n  

a l s o  g i v e  c o n s i d e r a t i o n  t o  t h e  I1new p r o p o s a l s " ,  The under s igned  h a s  

no i n t e n t i o n  o f  p re -cmpt ing  t h e  Commission's  unequ ivoca l  d e t e r m i n a t i o n  

t o  d e f e r  c o n s i d e r a t i o n  o f  t h e  p r o p o s a l s  u n t i l  it had t h e  o p p o r t u n i t y  t o  

c o n s i d e r  and e v a l u a t e  t h e  e v i d e n c e  f o l l o u i n g  t h e  submiss ion  o f  t h e  i n s t a n t  

d e c i s i o n .  

I [I. TilE I.SSUSS PRESENTED 

The Cornniss ionls  N o t i c e  of  F i l i n g  and Order  f o r  Hear ing  

d a t e d  March 29 ,  1968 s t a t e d  t h a t  t h e  f o l l o w i n g  i s s u e s  were p r e s e n t e d  

f o r  d e t e r m i n a t i o n ,  w i t h o u t  p r e j u d i c e ,  how.zver, t o  t h e  p r e s e n t a t i o n  of  

a d d i t i o n a l  matters and q u e s t i o n s  upon f u r t h e r  examina t ion :  



( 1 )  W h e t h e r  t h e  p r o p o s e d  i s s u e  o f  common s h a r e s  o f  AEP 
p u r s u a n t  t o  t h e  e x c h a n g e  o f f e r  s a t i s f i e s  t h e  r e q u i r e m e n t s  o f  S e c t i o n  
7 of the A c t ;  

( 2 )  Wnether  t h e  p r o p o s e d  a c q u i s i t i o n  b y  AEP o f  80%o r  m o r e  
o f '  t h e  o u t s t a n d i n g  s h a r e s  oE colrunon s t o c k  o f  CSOE meets t h e  s t a n d a r d s  
o f  S e c t i o n  10 o f  t h e  A c t ,  a n d  p a r t i c u l a r l y  t h e  r e q u i r e m e n t s  o f  
S e c t i o n s  1 0 ( b )  a n d  1 0 ( c ) ;  

( 3 )  W h e t h e r  t h e  p r o p o s e d  p e r f o r m a n c e  b y  Amer ican  E l e c t r i c  
Power S e r v i c e  C o r p o r a t i o n ,  a whol ly -owned  s u b s i d i a r y  company o f  AEP, 
o f  e n g i n e e r i n g  a n d  o r h e r  t e c h n i c a l  s e r v i c e s  f o r  CSOE a t  c o s t  w i l l  
c o n t r i b u t e  t o  t h e  econoin ies  o f  c a n s t r u c t i o n  a n d  o p e r a t i o n  o f  CSOE a n d  
i n  a l l  o t h e r  r e s p e c t s  c o m p l y  w i t h  t h e  p r o v i s i o n s  o f  S e c t i o n  1 3 ( b )  
o f  t h e  A c t  a n d  a p p l i c a b l e  R u l e s  t h e r e u n d e r , ;  

( 4 )  W h e t h e r  e x e m p t i o n  f r o m  c o m p l i a n c e  w i t h  t h e  c o m p e t i t i v e  
b i d d i n g  r e q u i r e m e n t s  o f  R u l e  5 0  s h o u l d  b e  g r a n t e d  as t o  t h e  c b m ~ o n  
s h a r e s  o f  AEP t o  b e  i s s u e d  p u r s u a n t  t o  t h e  e x c h a n g e  o f f e r ;  

( 5 )  Whether  t h e  a c c o u n t i n g  e n t r i e s  t o  b e  made i n  c o n n e c t i o n  
w i t h  t h e  p r o p o s e d  t r a n s s c t i o n s  are p r o p e r  a n d  i n  a c c o r d  w i t h  s o u n d  
a c c o u n t i n g  p r i n c i p l e s ;  

( 6 )  W h e t h e r  t h e  f e e s ,  c o m m i s s i o n s  a n d  o t h e r  e x p e n s e s  t o  b e  
i n c u r r e d  a re  f o r  n e c e s s a r y  s e r v i c e s  a n d  r e a s o n a b l e  i n  amount ;  

( 7 )  Wnat t e r m s  o r  c o n d i t i o n s ,  i f  a n y ,  t h e  Coinmiss ion ' s  O r d e r  
s h o u l d  c o n t a i n ;  a n d  

( 8 )  G e n e r a l l y ,  w h e t h e r  t h e  p r o p o s e d  t r a n s a c t i o n s  a r e  i n  a l l  
r e s p s c t s  c o m p a t i b l e  w i t h  t h e  p r o v i s i o n s  a n d  s t a n d a r d s  o f  t h e  a p p l i c a b l e  
s e c t i o n s  o f  t h e  A c t  a n d  o f  t h e  R u l e s  a n d  R e g u l a t i o n s  p r o m u l g a t e d  
t h e r e u n d e r .  

W i t h i n  t h e  i s s u e s  s p e c i f i e d  i n  t h e  C o m m i s s i o n ' s  o r d e r ,  p a r t i c u l a r l y  w i t h  

r e s p e c t  t o  t h e  i s s u e s  r e l a t i n g  t o  t h e  s t a n d a r d s  u n d e r  S e c t i o n  10 o f  t h e  

A c t ,  e v i d e n c e  was a d d u c e d  i n  t h e  i n i t i a l  p h ~ i s e  o f  t h e s e  p r o c e e d i n g s  t o  

t h e  i m p a c t  o f  t h e  F e d e r a l  a n t i t r u s t  l a w s  3 s  emb3died i n  S e c t i o n  7 o f  

t h e  C l a y t o n  A c t ,  1 5  U.S.C. 9 18 upon t h e  p r o p a s e d  a c q u i s i t i o n .  

F o l l o w i n g  t h e  r e o p e n i n g  o f  t h e  r e c o r d  a v a s t  amount  of a d d i t i o n a l  

e v i d e n c e  was a d d u c e d  b y  AEP a n d  t h e  o t h e r  p a r t i e s  r a n c e r n i n g  t h e  



p o s s i b l e  a n t i c o m p s t i t i v e  c f f a c t s  of t h e  proposed a c q u i s i t i o n .  

I V .  	 THE UTILITY SYSTMS AND CII!~PANIES INVOLVD 

I3 or! AFFECI'D i3-f THE 2ROPOSED A-ZQUTSITLON 


A l t h ~ u g ! ~t h e  issiles t o  3 e  c o n s i d e r e d  i n  t h e s e  p r o c e e d i n g s  

re late  t o  t h e  proposed a c q u i s i t i o n  of  CS3E by A@ i t  a p p e a r s  e s s e n t i a l  

t o  d e s c r i b e  b r i e f l y  n o t  o n l y  t h e  companies d i r e c t l y  cance rncd  b u t  t h e  

s t r u c t u r e  o f  t h e  e l e c t r i c  i n d u s t r y  i n  t h e  m a j o r  areas v b i c h  w i l l  o-

cou ld  b e  a f f e c t e d  by s u c h  a c q u i s i t i o n .  , 

The AEP System 

A= i s  s n  i n v e s t o r  o-med p u b l i c - u t i l i t y  h o l d i n g  company w i t h  

seven wholly-owned s u b s i d i a r y  companies.  The s e r v i c e  a r e a  o f  t h e  AEP 

sys tem l i e s  i n  t h e  E a s t  C e n t r a l  Region of t h e  Uni ted  S t a t e s .  The 

s e r v i c e  area of  t h e  s y s t e m  r u n s  from s o u t h w e s t e r n  Michigan t h r o u g h  p a r t s  

of I n d i a n a ,  Ohio,  Kentucky,  West V i r g i n i a  and a  sma l l  p o r t i x  o f  
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Teqn2ssee.  I n  a d d i t i o n ,  AEP owns a s e r v i c e  c o r p o r a t i o n  which r e n d e r s  

eng inec . r ing ,  a d m i n i s t r a t i v e ,  f i n a n c i a l ,  a c c o u n t i n g  and o t h e r  s e r v i c e s  st 

c o s t  t o  t h e  e l e c t r i c  u t i l i t y  companies and s e v e r a l  o t h e r  companies 

engaged i n  r e l a t e d  s e r v i c e s ,  such  a s  power p l a n t  o p e r a t i o n s ,  a c q u i s i t i o n  

-41 Appalachian  Power Conpany, a V i r g i n i a  C o r p o r a t i o n ,  o p e r a t e s  i n  
-7l e n i i e s s e e ,  V i r g i n i a  and West V i r g i n i a ;  I n d i a n a  & Michigan E l e c t r i c  
Cornpany (ILM), a n  Lndiana c o r p o r a t i o n  o p e r a t e s  i n  I n d i a n a  and 
Michigan;  Kentucky Powsr Company, a Kentucky c o r p o r a t i o n ,  o p e r a t e s  
i n  Kentucky;  K i n g s p o r t  Power Company, a V i r g i n i a n  c o r p o r a t i o n ,  
o p e r a t e s  i n  Tennessee ;  Michigan G a s  and E l e c t r i c  Company, a Xichigan 
c o r p o r a t i o n  o p e r a t e s  i n  Michigan;  Onio Power Company (Ohio Power) ,  
an  Ohio c o r p o r a t i o n ,  o p e r a t e s  i n  Ohio b u t  owns g e n e r a t i n g  f a c i l i t i e s  
i n  West V i r g i n i a  and Wheeling E l e c t r i c  Company, a W2st V i r g i n i a  
c o r p o r a t i o n ,  o p ~ r a t e s  i n  West V i r g i n i a .  



and development of coal reserves and ocher activities supporting the 

electric operations of the system. AF2 also Dwns a 37.8% equity 

interest in Ohio Valley Electric Corpdration ("OJEC''). In i968 

A=, through the sale by Ohio Power of a generating unit to Buckeye 

Putrer, Inc., set up the Buckeye Project which involves a co3perative 

arrangement among seven investor-owned operating utility companies 

in Ohio and the twenty-eight cooperatively organized Buckeye members 

to serve the paver requirements of about 160,000 customers of such 

AEP is the largest holding-company system and ranks among the 


largest electric utility systems in this country. In its 1971 Annusl 


R~porr to Snareholders the AEP system shows that at December 31, 1971 


it had total assets of $3.8 billion of which $3.4 billion represented 


consolidated utility plant less accumulated provisions for depreciation 


and depletion. For the year 1971 AEP had operating revenues of 


approximately $743,OU0,000 and total energy sales in excess of 62 billion 


kwh to approximately 1,677,000 customers. 


At the 1971 year end, the AEP syszem \ad a capability of 


14,003 mw of which about 12,300 was from its own generating plants 


(predominantly c~al-fired steam) and about 1,700 mw iron contracts 
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with other utilities. Its net system peak load was 10,917 mw. 


/ 	 AEP states in its brief that the principal generating facilities of 
the system consist of three stations in Indiana, one station in 
Kentucky, four stations in Ohio, eight stations in West Virginia, 
five stations in Virginia and five stations in Michigan. AL1 these 
stations though geographically dispersed are linked together and to 
system load centers as w.211 as to ocher unaffiliated utilities. 
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AEP's t r a n s m i s s i o n  s y s t e m  a s  st t h e  s a x e  p e r i o d  c o n s i s t e d  o f  6 7 0  

c i r c u i t  miles  o f  7 6 5  k v  t r a n s m i s s i o n  i t h e  h i g h e s :  c a p a c i t y  l i n e s  i n  

t h e  n a t i o n ) ,  a p p r o x i m a t e l y  2 , 6 0 0  c i r c u i t  m i l e s  of 3 % 5 k v  a n d  5 0 0  k v  

transmission a n d  a p p r o x i m a t e l y  1 3 , 8 0 3  c i r c u i t  m i l e s  o f  l o w e r  v o l t a g e  

t r d n s ~ n i s s i o n .  The  t r a n s m i s s i o n  n e t w o r k  o f  t h e  AEP s y s t e m  i s  i n t e r -

c o n n e c t e d  t o  t h e  l i n e s  of 23 o t h e r  i n v e s t o r - o w n e d  s y s t e m s  a t  9 2  

l o c a t i o n s  a n d  t h e  t o t a l  c a p a z i t y  oE t h e i r  i n ~ e r c o n n e c t i o n s  a g g r e g a t e  

2 2 . 6  m i l l i o n  kw. The AE2 s y s t e m ,  t h r o y ~ g h  O h i o  P o w l r ,  i s  i n t e r ~ o n ~ l n c t e d  

w i t h  CSOE a t  t h r e e  s e p a r a t e  l o c a t i o n s .  eAEP's v i c e - p r e s i d e n t  f o r  

s y s t e m  p l a n n i n g  o f  i t s  s e r v i c e  c o r p o r a t i o n  t e s t i f i e d  t h a t  i f  t h e  

p r o p o s e d  a c q u i s i t i o n  w e r e  consummated i t  would b e  p o s s i b l e  f o r  t h e  twa 

s y s t e m s  t o  a d d  f i v e  a d d i t i o n a l  i n t e r c o n n e c t i o n s  w h i c h ,  i n  h i s  o p i n i o n ,  

would i n c r e a s e  r e l i a b i l i t y  a n d  i m p r o v e  s e r v i c e  f o r  CSOE. 

O n i o  Power 

AEP's  ~ ~ ~ ? r a t i n gs u b s i d i a r y  i n  O h i o ,  t h e  O h i o  Power Company, 

t h e  l a r g e s t  e l e c t r i c  u t i l i t y  i n  t h e  s y s t e m ,  s e r v e s  a p p r o x i m a t e l y  5 5 0 , 0 0 0  

c u s t o m e r s  i n  o v e r  650  c o m m u n i t i e s  i n  a n  a r e a  i n  e x c e s s  o f  1 5 , 0 0 3  s q u a r e  

m i l e s  i n  e a s t e r n ,  c e n t r a l ,  s o u t h e r n  and  n o r t h w e s t e r n  O h i o ,  As 3 f  t h e  

end of 1 9 7 1 ,  a b o u t  4 8 3 , 0 0 0  s u c h  c u s t o m e r s  w e r e  c l a s s i f i e d  a s  r e s i d e n t i a l ,  

6 0 , 0 0 0  as c o m n e r c i a l  c u s t o m e r s  a n d  2 , 9 0 0  a s  i n d u s t r i a l  c u s t o m e r s .  As a t  

Dt2can'oer 3 ? ,  1 9 7 1  O h i o ' s  t o t a l  e l e c t r i c  p l a n t  i n  s e r v i c e  was $ 1 , 3 5 1 , 0 0 0 , 0 0 0  

( a t  . ) - i g i n a l  c o s t  less s c c u m u l a t e d  p r o v i s i o n  f o r  d e p r e c i a t i o n ) ;  i t s  c o r a l  

e l e c t r i c  o p r a t i n g  r e v e n u e s  f o r  t h e  y e a r  1 9 7 1  w e r e  $ 2 8 9 , 8 8 7 , 0 3 0  a n d  s a l e s  *2f 

e l e c t r i c  e n e r g y  wc-rs  27,56!t r n j l l i o n  kwn, Of s u c h  e n e r g y  s a l e s  a p p r o x i m a t e l y  



-- 
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59% r e p r e s e n t e d  s a l e s  t o  i n d u s t r i a l  c u s t o m e r s .  The r e c o r d  shows t h a t  

f o r  t h e  y e a r  1 9 7 0 ,  O h i o  Power as comparead w i t h  CS3E a n d  f i v e  o t h e r  

s y s t e m s  i n  i l h i o ,  had t h e  l o w e s t  a v e r a g e  c o s t  o f  g e n e r a t i o n  p e r  kwh 

and  t h e  l o w e s t  t o t a l  e l e c t r i c  o p e r a t i n g  a n d  m a i n t e n a n c e  eKpense  p e r  kwh. 

CSOE 

CSOE i s  a n  i n v e s t o r - o w n e d  pub1 i c  u t i l i t y  owning  a ~ d  ~ ~ ? r a t i n g  

a n  e l e z t r i c  g e n e r a t i o n  a n d  d i s t r i b u t i o n  s y s t e m  i n  t h e  c z n t r a l  a n d  

s o u t h - c e n t r a l  p o r t i o n s  o f  O h i o .  I t  i s  i m m e d i a t e l y  a d j a c e n t  t o  a n d  

i n t e r c o n n e c t e d  w i t h  e l e c t r i c  f a c i l i t i e s  o f  O h i o  Power a n d  p r o f i d e s  

r e t a i l  a n d  w h o l e s a l e  e l e c t r i c  s e r v i c e  i n  t h e  m e t r o p o l i t a n  C o l u n b u s  

a r e a .  From a b o u t  1 9 4 5  CSOE h s s  o p e r a t e d  a s  a n  i n d e p e n d e n t  u n a f f i l i a t e d  

s y s t e m .  I n  t h e  z a r l y  5 0 t s ,  i n  o r d e r  t o  meet f u t u r e  demand, TS'3E 

c o n s t r u c t e d  a new f o s s i l - f u e l e d  g e n e r a t i n g  p l a n t  a t  C o n e s v i l l e  and  

i n s t a l l e d  t h r e e  u n i t s ,  t h e  l a r g e s t  o f  w h i c h  h s s  a  c a p a c i t y  o f  1 5 1 . 5  rnw. 

I n  1 9 6 1 ,  CS3E r e c o g n i z e d  t h e  d e s i r a b i l i t y  o f  s e e k i n g  f o r  i t s  c o n s u m e r s  

a n d  s e c u r i t y  h o l d e r s  t h e  b e n e f i t s  f l o w i n g  f r o m  e c o n o m i e s  3 f  scale ,  

a c c e p t e d  t h e  s u g g e s t i o n  o f  DPL a n d  CGE t o  " e x p l o r e  t h e  p o s s i b i l i t y  s f  

co:n-non o w n e r s h i p  a n d  c o o r d i n a t i o n .  . . I t  The r e s u l t s  o f  t h e s e  d i s c u s s i o n s  

a r e  n o t e d  i n f r a  u n d e r  "CCD P o o l . "  

CSOE s e r v e s  c u s t o i n e r s  i n  a b o u t  1 7 0  zornmuni t i es  i n  a 6 , 2 9 9  s q u a r e  

m i l e  s e r v i c e  a r e a  s n d  a t  t h e  e n d  o f  1971  had s p p r o x i m a t e l y  3 8 5 , 0 3 3  

c u s t o m e r s .  A t  December 3 1 ,  1971  CS13E had t o k a l  a s s e t s  3 f  $ 5 2 0 . 6  m i l l i o n  

o f  w h i c h  $460 .8  m i l l i o n  r e p r e s e n t e d  c o n s o l i d a t e d  u t i l i t y  p l a n t  less 

a c c u m u l a t e d  d e p r e c i a t i o n .  F o r  t h e  y e a r  1 9 7 1 ,  CS3E nad o p e r a t i n g  



rc lvenucs o f  $118 .9  m i l l i o n  a n d  t o t a l  e n e r g y  s a l e s  i n  e x c e s s  o f  6  b i l l i o n  

kwh. At  t h e  end  o f  1 9 7 1  a p p r o x i m a t e l y  907, ~ f  CS:lF,'s c u s t o m e r s  

r e p r e s e n t e d  sales t o  r e s i d e n t i a l  c u s t o m e r s ,  916 t o  c o m ~ n e r c i a l  c u s t o i n e r s  

a n d  1%t o  i n d u s t r i a l  c u s t o m e r s .  CSOE h a s  618  i n i l e s  ~ f  138  k v  t r a n s -

m i s s i o n  l i n e s  a n d  608 m i l e s  o f  t r a n s i n i s s i o n  l i n e s  o f  l e s s e r  v o l t a g e .  

I t  a l s o  owns 3 6 1 . 5  m i l e s  o f  3 4 5  kv t r a n s m i s s i o n  l i n e s  i n  cominon w i t h  

CGE a n d  DPL. 

DPL a n u  CGE-- --. 

DPL i s  a p u b l i c  u t i l i t y  company s u p p l y i n g  e l ec t r i c  s e r v i c e  a t  

w h o l e s a l e  a n d  r e t a i l  i n  a l l  o r  p a r t  o f  2 4  a d j a c e n t  c o u n t i e s  i n  w e s t  

c e n t r a l  O'hio a n d  g a s  t o  r e t a i l  c u s t o m e r s  i n  1 6  c o u n t i e s  i n  u r b a n  a n d  

s u b u r b a n  p o r t i o n s  05  t h e  same g e n e r a l  a r e a .  At  t h e  end  o f  1 9 7 1  i t  had  

a p p r o x i m a t e l y  3 7 0 , 0 0 0  s l e c t r i c  c u s t o ~ n e r s  a n d  2 6 7 , 0 0 0  g a s  c u s t o m e r s  i n  

a  6 , 0 0 0  s q u a r e  m i l e  a r e a .  A s  a t  December 3 1 ,  1971  DPLts  e l e c t r i c  p l a n t  was 

s t a t e d  a t  $ 6 0 9 , 9 0 8 , 0 0 0  ( a t  c o s t )  a n d  i t s  g a s  p l a n t  a t  $ 9 6 , 6 5 4 , 0 0 3  ( a t  

c o s t ) .  F o r  t h e  y e a r  1 9 7 1  i t s  o p e r a t i n g  r e v e n u e s  w e r e  $ 2 0 3 , 6 1 1 , 0 3 0  o f  

w h i c h  $ 1 3 2 , 9 5 1 , 0 0 0  o r  a b m t  66% w e r e  d e r i v e d  f r o m  e l ec t r i c  o p e r a t i o n s  

a n d  $ 6 7 , 6 2 6 , 0 3 3  o r  a b g u t  33% w c r e  d e r i v e d  f r o m  g a s  o p e r a t i o n s .  DPL 

was i n t e r c o n n e c t e d  t v i t h  CSOE, Onio  Power ,  O'JEC, CGE a n d  O h i o  E d i s o n  

Company ( "Ohio E d i s o n " )  . 
CGE i s  a l s o  a c o m 3 i n a t i o n  u t i l i t y  s e r v i n g  a n  a r e a  i n  s o u t h w e s t e r n  

O h i o .  T h r o u g h  s u b s i d i a r i e s  i t  a l s o  p r o v i d e s  e l e c t r i c  a n d  g a s  s e r v i c e  

i n  two  a d j o i n i n g  s ta tes  a d j a c e n t  t o  t h e  C i n c i n n a t i  a r e a ,  I n d i a n a  a n d  

K e n t u c k y .  As a t  December 1 9 7 1 ,  CGE's i n v e s t m e n t  ( b e f o r e  d e p r e c i a t i o n )  



-- 

i n  e l e c t r i c  p l a n t  and equipment  was $843,284,000 and  i n  i t s  g a s  p l a n t  

p r o p e r t y  and equipment  $173,964,000.  F o r  t h e  y e a r  1971 i t  had 

c o n s o l i d a t e d  g r o s s  o p e r a t i n g  r e v e n u e s  of  $294,372,030 of  which 

$187,996,0013 o r  36% froin g a s  a p e r a t i o n s .  A t  t h e  end o f  1971 CGE had 

s l i g h t l y  l e s s  t h a n  5 0 0 , 0 0 3  e l e c t r i c  c u s t o m e r s  and s l i g h t l y  more t h a n  

361,600 g a s  c u s t o m e r s .  CGE i s  i n t e r c o n n e c t e d  w i t h  Ohio Power, CSOE, 

DPL, OVEC, I & M ,  P u b l i c  S e r v i c e  Company o f  I n d i a n a ,  L o u i s v i l l e  Gas and 

E l e c t r i c  Company and E a s t  Keniucky Rura l  E l e c t r i c  C o 2 p e r a t i v e .  

CCD P o o l  

As n o t e d  a b o v e ,  t h e  managements o f  CS3E, DPL and  CGE had i n  

1961 c o n c l u d e d  t h a t  t o  a c h i e v e  t h e  a d v a n t a g e s  o f  economies of  s c a l e  

i t  would b e  t o  t h e i r  mu tua l  i n t e r e s t  t o  e x p l o r e  t h e  p o s s i b i l i t i e s  

o f  common owner sh ip  oE g e n e r a t i n g  f a c i l i t i e s  and o p e r a t i o n  of  

e x i s t i n g  equipment  on a c o o r d i n a t e d  b a s i s .  I n  J u n e  1962 t h e  t h r e e  

sys t ems  e x e c u t e d  a D a c l a r a t i o n  o f  I n t e n t  which  i n  e s s e n c e  s t a t e d  

t h e  companies  wauld p l a n  s u c h  i n t e r c o n n e c t i o n  f a c i l i t i e s  as a r e  

needed t o  e n a b l e  them t o  o p e r a t e  on a c o o r d i n a t e d  b a s i s  w i t h  t h e  

equipment  t h e y  t h s n  had ,  a n d ,  upon c o m p l e t i o n  of  s u c h  p l a n n i n g ,  con-

t r a c t s  would be  e n t e r e d  i n t o  t o  p r o v i d e  f o r  t h e  d e s i g n ,  c o n s t r u c t i o n ,  

o w n e r s h i p ,  o p e r a t i o n  and  e q u i t a b l e  s h a r i n g  o f  c o s t s  t h e r e o f .  The 

document f u r t h e r  s t a t e d  t h e  companies  would s t u d y  s u c h  o t h e r  m a t t e r s  

r e l a t i n g  t o  power s u p p l y  and  o p e r a t i o n s  which  would be  t o  t h e i r  

m a t e r i a l  a d v a n t a g e .  T h i s  j o i n t  c o o r d i n a t i o n  program d e v e l o p s d  i n t o  

t h e  "CCD Poo l "  ( and  w i l l  b e  r e f  e r r e d  t o  as s u c h  h e r e i n )  . I n  .4ugs1st 1963 
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t h e  t h r e e  c o m p a n i e s  e n t e r e d  i n t o  a Memorandum o f  U n d e r s ~ a n d i n g  w h i c h ,  

among o t h e r  t h i n g s ,  r e l a t e d  t o  g e n e r a t i o n  a n d  t r a n s m i s s i o n  a n d  p r o v i d e d  

t h a t  t h e  f i r s t  g e n e r a t i n g  u n i t  o f  t h e  CCD p o o l ,  w i t h  2n e x p e c t e d  n e t  

c a p a b i l i t y  o f  400  mw, would b e  owned by t h e  t h r e e  c a x p a n i e s  as t e n a n t s  

i n  common. S i n c e  t h e  u n i t  was t o  b e  a t  t h e  B e c k j o r d  S t a t i o n  o f  CI;E 

t h a t  company was g i v e n  t h e  r e s p o n s i b i l i t y  f o r  i n s t a l l a t i o n  a n d  o p e r a t i o n  

o f  t h e  u n i t .  Wi th  r e s p e c t  t o  t r a n s m i s s i o n  i t  was a g r e e d  t h a t  CGE and  

DPL would  b u i l d  a 345  k v  t r a n s m i s s i o n  l i n e .  I t  was a l s o  t e n t a t i v e l y  

a g r e e d  t h a t  a d d i t i o n a l  p o o l  g e n e r a t i o n  w j u l d  b e  r e q u i r e d  w h i c h  s h o u l d  b e  

a t  C o n e s v i l l e , h s v i n g  a p r o h a b l e  c a p a c i t y  o f  5 0 0  mw ( n e t ) .  T h i s  was 

s u b s e q u e n t l y  c h a n g e d  i n  a Second  Xemorandum o f  U n d e r s t a n d i n g ,  May 

1 9 6 5 ,  t o  p r o v i d e  f o r  c o n s t r u c t i o n  o f  t h r e e  u n i t s  a t  D P L t s  g e n e r a t i n g  

s t a t i o n  ( J .  M. S t u a r t )  on  t h e  O h i o  R i v e r  a n d  DPL was g i v e n  r e s p o n s i b i l i t y  

t o  i n s t a l l  a n d  o p e r a t e  t h e  t h r e e  u n i t s .  I n  May 1 9 6 6  a  T h i r d  Memorandum 

o f  U n d e r s t a n d i n g  was e x e c u t e d  by t h e  t h r e e  c o m p a n i e s  w h i c h  p r o v i d e d ,  

ainong o t h e r  t h i n g s ,  t h a t  t h e  c o m p a n i e s  would  e n t e r  i n t o  a  " c o o r d i n a t i o n  

a g r e e i n e n t "  t o  b e  e f f e c t i v e  f o r  a  s e v e n  y e a r  p e r i o d  s t a r t i n g  J u n e  1,  1968 .  

I t  a l s o  c o n t a i n e d  p r o v i s i o n s  f o r  c e n t r a l  d i s p a t c h i n g  f o r  a l l  o f  t h e  

n o r m a l  c a p a c i t y  a n d  l o a d  r e q u i r e m e n t s  o f  t h e  co inpan ies .  I n  J u l y  1 9 6 7 ,  

t h e  t h r e e  c o m p a n i e s  r e t a i n e d  t h e i r  i n d e p e n d e n t  a u d i t o r  t o  s t u d y  t h e  

p o s s i b i l i t i e s  a n d  a d v a n t a g e s  o f  c o r p o r a t e  a f f i l i a t i o n .  The r e c o r d  

d i s c l o s e s  t h a t  i n  S e p t e m 5 e r  t h e  f i r m  s t a t e d  i n  a p r o g r e s s  r e p o r t ,  t o  

t h e  s a i d  c o m p a n i e s ,  t h a t  t h e r s  w e r e  no  i n s u r m o u n t a b l e  o b s t a c l e s  t o  

s u c h  a f f i l i a t i o n .  I n  December  1967  t h e  t h r e e  c o m p a n i e s  e x e c u t e d  a n o t h e r  

Memorandum r e l a t i n g  t o  t h e  i n s t a l l a t i o n  a n d  o p e r a t i o n  o f  a f o s s i l  f i r e d  
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g e n e r a t i n g  u n i t  o f  a p p r o x i m a t e l y  600,000 kw a t  t h e  C o n e s v i l l e  p l a n t  

of  CSOE t o  b e  s c h e d u l e d  f o r  o p e r a t i o n  i n  J a n u a r y  1973 and s n u c l e a r  

f u e l e d  g e n e r a t i n g  u n i t  o f  a p p r o x i m a t e l y  803,009 kw a t  t h e  Mo- JCOW 

s i t e  owned by CGE (Zimmer P l a n t )  f o r  c o m p l e t i o n  i n  1975. I t  i s  t h u s  

a p p a r e n t  f rom t h e  r e c o r d  t h a t  s h o r t l y  p r i o r  t o  AEP's o f f e r  t o  CSOE 

t h e  CCD p o o l  had a g r e e d  on  p l a n s  f o r  c o n s t r u c t i o n  and o p e r a t i o n  o f  

l a r g e r  s c a l e  g e n e r a t i n g  u n i t s  t o  m e e t  t h e  a n t i c i p a t e d  l o a d  g rowth  o f  

t h e  p a r t i c i p a n t s ,  c o n s t r u c t i o n  and o p e r a t i o n  o f  some 400 m i l e s  of  

345 k v  t r a n s m i s s i o n  l i n e s  and  t h e  i n s t a l l a t i o n  o f  a c e n t r a l  d i s p a t c h  

sys tem.  

O t h e r  E l e c t r i c  U t i l i t i e s  i n  Ohio  

I n  a d d i t i o n  t o  Ohio  Power, CSOE, DPL and CCE t h e r e  a r e  t h r e e  

o t h e r  m a j o r  i nves to r -owned  e l e c t r i c  u t i l i t i e s  o p e r a t i n g  i n  Ohio  t o  

w i t :  The C l e v e l a n d  E l e c t r i c  I l l u m i n a t i n g  Company ( "C leve land" ) ,  Ohio  

-6/ 
Edison Company ("Ohio Edison")  and The To ledo  Edison Company ("Toledo") . 
Each o f  t h e s e  companies i s  i n t e r c o n n e c t e d ,  d i r e c t l y  a r  i n d i r e c t l y  t h roxgh  

a n o t h e r  Ohio u t i l i t y ,  w i t h  a l l  o t h e r s .  I n  1971,  Ohio Edison ,  which 

p r o v i d e s  e l e c t r i c  s e r v i c e  i n  t h e  e a s t e r n  and c e n t r a l  p o r t i o n s  o f  Ohio,  

had e l e c t r i c  o p e r a t i n g  r e v e n u e s  o f  a b o u t  $267 m i l l i o n .  I n  1971 C l e v e l a n d ,  

-6 / I n  a d d i t  i o n ,  Monongahelfi Power Coinpany ( "Monongahela") , a s u b s i d i a r y  o  f  
t h e  Al l egheny  Power Sys tem,  I n c .  h o l d i n g  company, which p r o v i d e s  
e l e c t r i c  s e r v i c e  i n  W'2s t  V i r g i n i a ,  Western  Maryland and Western  
V i r g i n i a ,  a l s o  f u r n i s h e s  such  s e r v i c e  i n  t h e  M a r i e t t a  a r e a  o f  
E a s t e r n  a h i o .  



which p r o v i d e s  e l e c t r i c  service i n  n o r t h e a s t e r n  i lh io  hsd  e l e c t r i c  

o p 2 r a t i n g  r e v e n u e s  o f  a b o u t  $267 m i l l i o n .  Toledo,  p r o v i d e s  z l e c t r i c  

s e r v i c e  i n  n o r t h w e s t e r n  Ohio ,  i n c l u d i n g  To ledo  and f u r n i s h e s  g s s  

s e r v i c e  i n  some p o r t i o n s  o f  i t s  s e r v i c e  a r e a  e x c l u d i n g  Toledo.  

I n  1971,  To ledo  had e l e c t r i c  o p e r a t i n g  r e v e n u e s  o f  a b o u t  $102 m i l l i o n .  

I n  t h e  l a t t e r  p a r t  o f  1964 Ohio E d i s o n ,  C l e v e l a n d ,  To ledo  and 

Duquesne L i g h t  Company ( a  ma jo r  e l e c t r i c  u t i l i t y  s e r v i n g  P i t ' t s b u r g h  

and w e s t e r n  P e n n s y l v a n i a )  formed t h e  C e n t r a l  Area Power C o o r d i n a t i o n  

Group ( "CAPCO") . By 1967,  CAPCO w a s  e s t a b l i s h e d  as a r e g i o n a l  power 

po3 l  engag ing  i n  c o o r d i n a t e d  p l a n n i n g ,  c o n s t r u c t i o n  and o p e r a t i o n  o f  

t h e  p a r t i c i p a n t ' s  g e n e r a t i n g  and t r a n s m i s s i o n  f a c i l i t i e s .  I n  1968,  

s h o r t l y  a f t e r  AEP announced i t s  i n t e n t i o n  t o  a c q u i r e  CSOE, t h e  CAPCO 

companies a l o n g  w i t h  CGE and DPL u n d e r t o o k  t o  work o u t  a p l a n  t o  

e s t a b l i s h  a ho ld ing -conpany  sys t em,  i n c l u d i n g  a s e r v i c e  c o r p o r a t i o n ,  

-7 / 
t o  p r o v i d e  c e n t r a l i z e d  s e r v i c e s  f o r  t h e  sys t em.  The r e c o r d  d i s c l o s e s  

t h a t  t h e  f o r m a t i o n  o f  t h e  e i g h t  companies  i n t o  a g r o u p ,  which  came t o  

be known as t h e  "E igh t  Company S tudy  Group," was p r e c i p i t a t e d  by t h e  

proposed  a c q u i s i t i o n  o f  CSOE by AEP and t h a t  t h e  o b j e c t i v e  o f  t h e  g r o u p  

w a s  t o  a t t e m p t  t o  r e a l i z e  t h e  b e n e f i t s  o f  economies of s c a l e  s o  a s  

t o  be  i n  a c o m p e t i t i v e  p o s i t i o n .  However, i n  1969, t h e  s t u d y  g roup  

-7 / These  companies  i n c l u d e d  DPL, CGE, Union L i g h t ,  Heat  & Power 
Company ( a n  e l e c t r i c  s u b s i d i a r y  o f  CGE), C l e v e l a n d ,  Duquesne, Ohio 
Ed i son ,  P e n n s y l v a n i a  Power Company ( a  s u b s i d i a r y  o f  Ohio  Ed i son)  
and  Toledo.  (The  l a t t e r  f i v e  companies  compr ised  CAPCO.) 
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suspended s t u d i e s  of izhe f e a s i b i l i t y  o f  t h e  proposed h o l d i n g  company 

t h e  outcome o f  t h e s e  p roceed ings .  

~ u n c i ~ a l  Sys tems i n  Ohio_ E l e c t r i c  

The r o c o r d  r e f l e c t s t h a t  i n  1969 t h e r e  were more t h a n  80 

m i ~ n c i p a l  e l e c t r i c  s y s t e m s  i n  Ohio o f  which a b o u t  20 g e n e r a t e  t h e i r  

own e l e c t r i c  power, 9  p a r t i a l l y  g e n e r a t e  t h e i r  own e n e r g y  and p u r c h a s e  

t h e  b a l a n c e  from inves to r -owned  u t i l i t i e s  and 65  p u r c h a s e  a l l  o f  t h e i r  

r e q u i r e m e n t s  from p r i v a t e l y - o w n e d  u t i l i t i e s .  Of t h e  muncipa l  e l e c t r i c  

sys t ems  i n  Ohio  abou t  88 a r e  members o f  OMEA wnich a s s o c i a t i o n  appea red  

and p a r t i c i p a t e d  i n  t h e s e  p r o c e e d i n g s .  One of i t s  w i t n e s s e s  t e s t i f i e d  

t h a t  t h e  t o t a l  c a p a c i t y  o f  t h e  g e n e r a t i n g  s t a t i o n s  o f  a l l  muncipa l  

d i s t r i b u t i o n  sys t ems  w a s  622,0820 kw. The c o t a l  n u n - c o i n c i d e n t  peak  

demand o f  a l l  Ohio  munc ipa l  sys t ems  i s  a p p r o x i m s t e l y  1,000,033 KW. 

I t  w a s  e s t i m a t e d  t h a t  muncipal-owned sys t ems  s e r v e  a p p r o x i m a t e l y  240,030 

c u s t o m e r s .  

-Rura l  E l e c t r i c  C o 3 p e r a t i v e s  i n  Ohio 

T h e r e  a r e  a b o u t  28 r u r a l  e l e c t r i c  c o o p e r a t i v e s  i n  Ohio s e r v i n g  

a p p r o x i m s t e l y  153,030 consumers  th roughou t  a s u b s t a n t i a l  p o r t i o n  ( a b o u t  

60%) of  t h e  g e o g r a p h i c  a r e a  o f  Ohio. I n  1968,  AEP t h r o u g h  Ohio Powcr 

o r g a n i z e d  and p a r t i c i p a t e d  i n  t h e  c r e a t i o n  o f  t h e  s o - c a l l e d  Buckeye 

p r o j e c t .  A s  a r e s u l t  o f  ag reemen t s  be twsen Ghio Powzr and  most o f  t h e  

o t h e r  i nves to r -owned  u t i l i t i e s  i n  Onio,  Ohio Powcr s o l d  t o  Buckeye a 

new u n i t  of  60,2 mw a t  i t s  C a r d i n a l  S t a t i o n  and unde r togk  t o  p r o v i d e  
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back-up power from i t s  u n i t s  t o  s u p 2 o r t  t h e  new u n i t .  Energy w a s  t o  

be t r a n s m i t t e d  o v e r  Ohio Power ' s  t r a n s m i s s i o n  l i n e s ,  e i t h e r  d i r e c t l y  

o r  i n d i r e c t l y  o v e r  t h e  t r a n s m i s s i o n  f a c i l i t i e s  of  t h e  p a r t i c i p a t i n g  

companies ("wheeling"), t o  o v e r  230 p o i n t s  o f  d e l i v e r y  t o  t h e  Buckeye 

members. I n  1968 when o p e r a t i o n s  commenced a t  t h e  C a r d i n a l  S t a t i o n  

t h e  peak demand on C a r d i n a l  Un i t  No. 2 w a s  l e s s  t h a n  300,030 kw. 

The e x t e n t  t o  which s u c h  d m s n d  h a s  i n c r e a s e d  i n  s u b s e q u e n t  y e a r s  i s  

a p p a r e n t  f rom Ohio Pow$er1s s t a t e m e n t  t h a t ,  t h e  peak demand o f  t h e  

Buckeye members on Januzry  1 5 ,  1972 w a s  r e c o r d e d  a t  534,600 kw. 

S i n c e  t h e  l o a d s  of  t h e  r u r a l  e l e c t r i c  c o o p e r a t i v e s  a p p e a r  t o  c o n t i n u e  

t o  i n c r e a s e , p l a n s  have  been developed by Ohio Power and Buckeye f o r  

c o n s t r u c t i o n  o f  an  a d d i t i o n a l  g e n e r a t i n g  u n i t  a t  t h e  C a r d i n a l  S t a t i o n  

w i t h  s nominal  c a p a c i t y  o f  600,030 k w  t o  b e  owned by Buckeye which ,  

i f  c o n d i t i o n s  p r e c e d e n t  a r e  m e t , i s  s chedu led  f o r  c o m n e r c i a l  o p z r a t i o n  

i n  1976. 

V ,  h l i c a b l e  S t a t u t o r y  S t a n d s r d g  

I t  i,; a p p a r e n t  f rom t h e  voluminous b r i e E s  f i l e d  by t h e  

p a r t i e s  and o t h e r  p a r t i c i p a n t s  i n  t h e s e  proc:cedings t h a t  t h e r e  are 

two a r e a s  o f  u n a n i m i t y  w i t h  r e s p e c t  t o  t h e  r e s o l u t i o n  of  t h e  complex 

i s s u e s  p r 2 s s n t z d .  F i r s t ,  t h e r e  i s  e v i d e n t l y  no d i s s g r e e m e q t  t h a t  

s i n c e  a r e g i s t e r e d  p u b l i c - u t i l i t y  ! lolding cornpATy, YEP, s e e k s  t o  

ar.2ilire t h e  s e c u r i t i e s  of a n o t h e r  u t i l i t y ,  t h e  s t a n d a r d s  embodied 

i n  S e c t i o n s  1 0 ( b )  snd  lo!,:) o f  ~ h oA c t  a r b  a p p l i r a b l e .  T h i s ,  9: 

c o u r s e ,  i s  n o t  incended t o  i n d i c a t e  t h a t  t h e r e  i s ,  by any means, I 



cornpiece ag r - emen t  a s  t3 t h e  i n t e r p i - e t a t i o n  t o  h e  p l a c e d  upan a 

p a r t i c u l a r  s e c t i o n  o f  t h e  A c t ,  n o r  i s  it i n t m d e d  t o  i n d i c a t e ,  by 

any :ne:ins , t i ~ ~ t  i,; c o i n p l e t e  a g r e e m e n t  c o n c e r n i n g  t h e  a p p l  i c a t i o n  t h e r e  

of t h e  e v i d e n c e ,  b o t h  o ~ a la n 3  docutnencary ,  +-3s g c : ~p::2visic,ns. 

Su.::~nd, t h e  p a r t i e s  and  t h e  o t h e r  p a r t i c i p a n t s  m.skc i t  m a n i f e s t  

t h l t  a t  t h e  qery !~eartof  c h e  r e q u e s t  c . 3 ~approval 35 t h e  propo.sed 

8 / 


a , z q ~ i s i t i o ni s  t h e  f u r u r e  s t r u c t u r e  o f  t h e  e l e c t r i c  u t i l i t y  i n d u s t r y , ,  

S e c t i o n  1C 

-
tht: tvo .:<:a? q e c t i o n s  o f  t h e  Act  g o - ~ e r n i n g  p roposed  a c q u i s i t i o n s  

-9 / 
a ~ cS e c t i o n s  1 0 < ~ ) ( l )3nd 10Cc) :2 ) .  Under S e c t i o n  l O ( b ) ( l )  t h e  

Commission is r e q u i r e d  t o  a p p r o v e  a n  a :q : J i s i t i12n  u n l e s s  . i t  f i nd . ?  tha t -  

"snc:l~ s c q i l : s i t i o n  w i l l  t e n d  t o w a r d s  i n t e r l o c k i n g  

r e l a t i o n s  o r  t h e  c o n c e n t r a t i o n  o f  c o n t r o l  2f 

p u b l i c - u t i l i t v  c o m p a n i e s ,  qf a k i n d  o r  t o  s n  

e x t e n t  d e t r i m e n t a l  t o  t h e  p u b l i c  i n t e r e s t  o r  t h e  

i n t e r e s t  o f  i n v e s E o r s  or consurn~1r;;" 


Sz,:ci8,n l ( l i c ) ( 2 )  o f  t h e  A;-.t, s s  p e r t i n e n t  h e r e ,  p r o v i d e s  t h a t  

" N o t w i t h s t a n d i n g  t h e  p . ro . r i s ions  o f  s -u l~s :?c t ion  i b )  , I 1  a:; n o t e d  a b o v e ,  t h e  

Cornlnission s h a l l  n o t  a p p r o v e  -

" ( 2 )  t h e  a c q u i s i t i o n  o f  s e c u r i t i e s  o r  u t i l i t y  a : i s e ~ ~  
o.f a p u i , l i c - u t i l i t y  o r  h o l d i n g  company u n l e s s  t h e  

S /  Dona ld  C .  Cook (Cook) c h i e f  z x ? c u t i v e  o f f i c e r  o f  AEP c l e a r l y  s t a t e d  .-

h i s  v i e w s  on  t h e  i s s u e s  posed  i n  t h e s e  p r o c e e d i n g s :  

' I .  . . t h e  u l t i m a t e  r z s o i u t - i o n .  . . i s  g o i n g  t o  r e s u l t  
i n  a s u b s t a n t i a l  r e s t r u c t u r i n g  o f  t h e  e l e c t r i c  u t i l i t y  
i.ndu:s t r y  ,, 

-3 / S z c t i o n  1 3 I f )  oE t h e  A c t ,  as p e r t i n e n t  h e r e ,  b a r s  a p p r o v a l  o f  a p r o -
p o s e d  . c : q u i s i t i o n  w h i c h  d o e s  noE r-ornpiy w i t h  a p p l i c a b l e  S t a t e  l a w s .  

!i3 i s s u e  i s  r a i s e d  by t h e  p a r t i e s  as t o  l a c k  of c o m p l i a n c e  w l t h  any  
S t a t ?  l aw.  
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C * l ~ n m i s s i ~ mf i n d s  t l t a t  s u c h  a c q u i s i t i o n  w i l l  scrrvt. 
the. p u b l i c  intc.1-tist by  t v q d i n g  cowards  thcs 
c,:ortomicn t <ln,! c.f f i c i c,nt c!c,vc*lop~n:mt L , €  a n  
i n r : , g r . ~ t - c l  p u b l i c - u t i l i t y  ~ ) ~ s t c ~ i l ~ .. .I I 

An " i n t p g r e t c , d  p u b l i c - u t i l i t y  systcbm" i s  .d..finc.d i n  S c , r t i o n  2 ( a ) ( 2 3 )  

(A) o f  t h e  Act  t o  mean 

"(A) A s  a p p l i e d  to  e l e c t r i c  u t i l i t y  compan i e s ,  a s y s t e m  
c o n s i s t i n g  af one  o r  more u n i t s  o f  g e n e r a t i n g  p l a n t s  
a n d / o r  t r a n s m i s s i o n  l i n e s  a n d / o r  d i s t r i b u t i n g  
f a c i l i t i e s ,  whose u t i l i t y  a s s e t s ,  w h e t h e r  owned by  o n e  
o r  more e l e c t r i c  u t i l i t y  c . ~ m p a n i e s ,  a r e  p h v ; i c a l I y  
i n t e r c o n n e c t e d  o r  c a p a b l e  o f  p h y s i c a l  i n t e r c o n n e c t i o n  
a n d  wh ich  u n d c r  qa rma l  c o n d i t i o n s  may b e  e c o n o r n i c a l ~ y  
o p e r a t e d  a s  a  s i n g l e  i n t e r z o n n e c t e 5  and  c o o r d i n a t e d  
s y s t e m  c o n f i n e d  i n  i t s  o p e r a t i o n s  to s s i n g l e  a r e a  
o r  r e g i o n ,  i n  one  or more S t a t e s ,  n o t  s o  l a r g e  as 
t o  i m p a i r  ( c o n s i d e r i n g  t h e  s t a t e  o f  t h e  a r t  a n d  t h e  
a r e a  o r  r e g i o n  a f f e c t e d )  t h e  a d v a n t a g e s  o f  l o z a l i z e d  
management ,  e f f i c i e n t  o p e r a t i o n ,  and  t h e  e f f e c t i v e n e s s  
o f  r z g : l l a t i o n ;  . . . I 1  

I t  i s  q u i t e  e v i d e n t  f r om t h e  l e g i s l a t i v e  h i s t o r y  o f  t h e  Act  t h a t  C m g r e s s  

was c o n c e r n e d  w i t h  the manner  i n  which  e l e c t r i c  and  g a s  u t i l i t y  s y s t e m s  

had d e v e l o p e d  and  s o u g h t  n o t  o n l y  t o  e l i m i n a t e  t h e  a b u s s s  f o u n d  t o  

e x i s t  b u t  more i m p o r t a n t l y  t o  c r e a t e  a n  e n v i r o n m e n t  throuz1-i a s t a t u t o r y  

d ' 3 s ign  which  would i n  t h e  f u t u r e ,  r e g u l a t e  a n d  c o n t r o l  s u c h  ~ y s t e m s  s o  

a: t o  f o r e s t a l l  r e c u r r e n c e  of  t h e  a t t e n d a n t  e v i l s ,  I n  S e c t i o n  l!b) o f  

t h e  A c t ,  C o n g r e s s  s p e c i f i c a l l y  enumera t ed  t h e  p e r s i s t e q t  and w i d e - s p r e a d  

a b l s e s  t o  wh ich  t h e  l e g i s l a t i o n  w a s  d i r e c t e d ,  d e c l a r i n g  t h a t  t h e  n a t i o n a l  

p u b l i c  i n t e r e s t ,  t h e  i n t e r e s t  o f  h o l d i n g  company i n v e s t o r s  and  t h e  

i n t e r e s t  o f  consumers  o f  e l e c t r i c  e n e r g y  and  n a t u r a l  and  m a n u f a c t u r e d  

g a s ,  a r e  o r  m3y b e  a d v e r s e l > l  a f f e c t e d  when, anong  o t h e r  t h i n g s ,  t h e  

g r o w t h  a n d  e x t e n s i o n  u f  h o l d i n g  compan i e s  h e a r s  no r e l a t i o n  t o  economy 

I 
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of  managcmcnt a n d  operation o r  t h e  i n t c s g r a t  i o n  and  coo rd  i n n t i  on o f  

r p l a t e d  o p e r a t i n g  p r o p e r t i c s  o r  wiicn i n  a n y  o t h c r  r e s p c c t  t h o r e  i s  a 

l a c k  o f  e f f t l c t i v e  p u b l i c  r c , g u l a t i o n .  T h a t  s r > c t i o n  went  on t o  s t a t ( $  

t h a t  i t  i s  t h e  p o l i c y  o f  t h ( >  Act  t h a t  a l l  o f  i t s  pro- isi ions " s h a l l  

be interpreted t o  m c e t  t h e  p rob l ems  and e l i m i n a t e  t h c  c ~ v i l s  s s  

en umera t ed  i n  t h i s  s e c t i o n . "  I n  l i g h t  o f  t h e s e  d e c l a r a t i o n s  o f  

n a t i o n a I  p u b l i c  i n t e r e s t  a b r i e f  r e v i e w  o f  t h e  o r i g i n  o f  t h c  above  

q u o t e d  p r o v i s l o n s  o f  S e c t i o n  10 which  r c f l e c t  t h e  Congressional 

i n t e n t  a s  w ~ l la s  Coinmission and  C o u r t  i n t e r p r e t a t i o n s  t h e r e u n d e r  

w i l l  b e  o f  a s s i s t a n c e  i n  v i e w i n g  t h e  c o m p l e x i t i e s  i n v o l v e d  i n  t h e  

p r o p o s e d  s c c p i s i t i o n , a n d  a i d  i n  d e t e r m i n i n g  w h e t h e r  t h e  s t a n d a r d s  i n  

t h a t  s e c t i o n  a r e  met .  

The p r e s e n t  p r o v i s f o n s  o f  S e c t i o n  1 0 ( b ) ( l )  were n o t  i n  s h e  

b i l l  as o r i g i n a l l y  i n t r o d u c e d  i n  C o n g r e s s .  The  N a t i o n a l  Power P o l i c y  

C o ~ n m i t t e e ,  composed o f  p e r s o n s  a p p o i n t e d  by t h e  P r e s i d e n t ,  recommended 

t h a t  t h e  Coinmission b e  a u t h o r i z e d  t o  a p p r o v e  a n  a c q u i s i t i o n  i f  c e r t a i n  

s t a n d a r d s  are  m e t .  T h i s  recommendat ion  was i n c l u d e d  i n  S e c t i o n  9 ( b ) ( l J  

o f  H.R. 5423  wh ich  p r o v i d e d  t h a t  

"[T]he Com!nission s h a l l  a p p r o v e  t h e  a c q u i s i t i o n .  . . 
u n l e s s .  . . s u c h  a . c q u i s i t i o n  w i l l  t e n d  t o  c r e a t e  a  
monopoly o r  r e s t r a i n t  o f  t r a d e  i n  t h e  e m r c i s e  o f  
c o n t r o l  o f  p a b l i c - u t i l i t y  companies .  . ." m/ 

-10/ 3ec S e c t i o n  9 ( b ) ( 1 )  o f  H . R .  5 2 2 3 ,  7 4 t h  Cong.,  1 s t  S c s s .  ( 1 9 3 5 ) .  
I d e n t i c a l  l a n g l ~ a g e  a p p e a r e d  i n  S e c t i o n  1 0 ( b ) ( l )  i n  t h e  campanion  
b i l l s  1 7 2 5 ,  7 4 t h  Cong , ,  1st  S e s s .  ( 1 9 3 5 ) .  



A s  a r e s u l t  o f  h c a r i n g s  o n  the> b i l l  t h e  l a n g u a g e  i n  S e c t i o n  9 ( b ) ( I )  

was c h a n g e d  by c l l i m i n a t i n g  t h e  w a r d s  a f t c r  "wLl1 t c ~ d "  a n d  i n s e r t e d  

i n  t h e i r  p l a c e  

" t o w a r d s  i n t t . r l o c k i n g  r c . l a t i o n s  o r  t h e  c o n c e n t r a t i o n  
o f  c o n t r o l  o f  p u b l i c - u t i l i t y  c o m p a n i e s ,  o f  a  k i n d  
o r  t o  s n  e x t e n t  d e t r i m e n t a l  t o  t h e  p u b l i c  i n t e r e s t  
o r  t h e  i n t e r e s t  of i n v e s t o r s  o r  c o n s u m e r s . "  

I n  i t s  R e p o r t  t h e  S e n a t e  C o m m i t t e e  i n d i c a t e d  t h e  c h a n g e  was made t o  

make t h e  A c t  more f l e x i b l e  a n d  w o r k a b l e  a n d  s t a t e d :  

" E s s e n t i a l l y  l o c a l  s y s t e m s  w i l l  t e n d  t o  o p r a t e  
u t i l i t i e s  r a t h e r  t h a n  t o  p l a y  w i t h  h i g h  f i n a n c e  
a n d  e s s e n t i a l l y  l o c a l  e n t e r p r i s e  is f a r  less l i k e l y  
t o  a c c u m a l a t e  a  d i s p r o p o r t i o n a t e  amount  o f  p o l i t i c a l  
a n d  economic  power."  S. Rep. No. 6 2 1 ,  7 4 t h  Cong.,  
1st  S e s s . ,  1 2  ( 1 9 3 5 ) .  

A f t e r  t h e  S e n a t e  p a s s e d  t h e  amended S  2796 ( 7 9 t h  Cong. R e c .  9 0 0 5 )  

61935)  t h e  b i l l  was s e n t  t o  t h e  House w h e r e  t h e  C o , m i t t e e  on I n t e r s t a t e  

a n d  F o r s i g n  Coln~nerce a d d e d  S e c t i o n  1 0 ( c )  ( 2)  t o  t h e  b i l l  t o g e t h e r  w i t h  

t h e  d 2 f i n i t i o n  o f  an  i n t e g r a t e d  p u b l i c - u t i l i t y  s y s t e f i  which  i s  p r e s e n t l y  

s e t  f o r t h  i n  S e c t i o n  2 ( a ) ( 2 9 ) ( A ) .  I n  i t s  r e p o r t  t h e  House s t a t e d  t h a t  

t h e  a d d i t i o n  " f u r t h e r  d e f i n e s  t h e  c o n d i t i o n s  w h i c h  a n  a c q ~ i s i t i o n  mus t  

mee t  t o  b c  a p p r o v e d " .  H. Rep. No. 1 3 1 8 ,  7 4 t h  Cong. 1st S e s s .  1 6  ( 1 9 3 3 ) .  

.4EP u r g e s  t h a t  S e c t i o n  1 0 ; b ) ( l )  d o e s  n o t  i n v o l v e  c o m p l e t e l y  

d i s t i n c t  c o n s i d e r a t i o n s  f r o m  S e c t i o n  1 0 ( c ) ( 2 )  s u g g e s t i n g  t h a t  w h i l e  

t i c  , m n p i l , l > i ~i s  solnewhat d i f f e r e n t  i n  e a c h  o f  t h e  S e c t i o n s ,  t h e y  a r e  

b q t h  p - i m a r i l y  c o n c e r n e d  w i t h  b s l a n c i n g  t h e  d e t r i m e n t s  o f  i n c r e a s e d  

h o l d i n g  company s i z e  a g a i n s t  t h e  a d v a n t a g e s  o f  i n t e g r a t e d  pera at ion, 

t h e  s p s c i f i c  g u i d e l i n e s  c o n t a i n e d  i n  S e c t i o n  2 ( a ) ( 2 9 ) ( A )  a n d  l ( b ) .  
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The a r g u m e n t  i s  n o t  s u p p o r t e d  by then l c g i s l a t i v c s  h i s t o r y  w : ~ i c h  i n d i c a t c b s  

t h a t  i n c l u s i o n  o f  t h e  t w o  S e c t i o n s  i n  thcl A c t  was i n t c n d c d  t o  r c q a i r ; ,  

t h a t  a n  p c ~ r s p c . c t i v c s .a c q ~ i s i t i o n  b c ~  v i c w c d  f r o m  d i f f c ~ r c ~ n t  Thc 

s t a n d s r d s  i n c l u d e d  i n  S ~ c t i o n  1 0 ( c )  ( 2 )  r e f l e c t  c o n c e r n  w i t h  t h e  c f f e c t  

upon t h e  u t i l i t y  b e i n g  a c q u i r e d ,  t h e  h o l d i n g  company s e e k i n g  t h e  

a r q g i s i t i o n  a n d  t h e  c o n s u m e r s  a n d  a g e n c i e s  i n v o l v e d .  S e c t i o n  1 0 : b ) ( l )  

on t h e  o t h e r  hand s e t s  f o r t h  a d d i t i o n a l  c r i t e r i a  w h i c h  i n  e s s e n c e  

i n h i b i t  a c q - l i s i t i o n s  t e n d i n g  t o w a r d  undue  c o n c e n t r a t i o n  o f  e c o n o ~ n i c  

pawor.  The d i s t i n c t i o n s  b e t w e e n  t h e  two S e c t i o n s  a p p e a r s  t o  b e  c l e a r  

a n d  o b v i o u s l y  b o t h  m u s t  b e  c o n s i d e r e d  i n  t h e  d e t e r m i n a t i o n  o f  t h e  

i s s u e s  i n  t h i s  p r o c e e d i n g .  The a r g u m e n t  t h a t  o n e  c a n  come t o  a n  

a p p r o p r i a t e  d i s p o s i t i o n  o f t h i s  p r o c e e d i n g  b y  s e l e c t i n g  a  f e w  w o r d s  

c o n t a i n e d  i n  S e c t i o n  1 0 : c ) ( 2 )  w i t h o u t  c o n s i d e r a t i o n  o f  a l l  t h e  m s t e r i a l  

f a c t s  a n d  c i r c u m s t a n c e s  d e v e l o p e d  i n  t h i s  p r o c e e d i n g  c a n n o t  b e  accepted. 

The l a n g u a g e  o f  S e c t i o n  1 0 ( c ) ( 2 )  m u s t  be c o n s i d e r e d  i n  t h e  c o n t e x t  o f  

t h e  A c t  i t s e l f ,  t h e  l e g i s l a t i v e  h i s t o r y  a n d  t h e  e v i d e n c e  i n  t h e  c a s e  

a s  a w h o l e ,  The l a n g u a g e  c a n n o t  b e  c o n s t r u e d  i n  v a c u o .  

AEIJ a p p e a r s  t o  a r g u e  t h a t  o n c e  efficiencies a n d  economics a rc  

e s t a b l i s h e d  t h e  s t a n d a r d s  u n d e r  b o t h  S e c t i o n s  a r c  m e t .  Howevcr ,  

S e c t i o n  1 0 i b ) ( l )  wil5 d e s i g n e d  t o  p r e v e n t  t h e  mqnopoly g r o w t h  of  t h e  

h o l d i n g  company, n o t w i t h s t a n d i n g  e c o n o m i e s ,  e f f i c i e n c i e s  a n d  g e o g r a p h i c  

i n t e g r a t i o n  u n d e r  S e c t i o n  1 0 ( c ) ( 2 ) ,  T h i s  was clParl!r p o i n t e d  a t  by 

t h e  Commission i n  19Q6 when i t  d e n t e d  a p r i o r  a p p l i c a t i o n  by A E P  

( t h e n  known a s  4 m e r i c s n  G a ?  a n d  E l e c t r i c  Company) t o  acqu i l - r  C S O E  

wnen it s t a t e d :  



"[q11(\ 'ti f Et'c-~.nccl !)c.Lwc1c*n Scc t i o n  11, a s  a co~npl-omist, 
o f  tht, p.)licjr t i t ~ n ' i>i' ho ld ing  companies . ~ f  't.1 i l n i 1 1 ~ ~  

o:\iorwisc~ than  a s  pelmitt&by t h c  Act (Sc \c t i :~n~ ( c ) ) ,  
ant1 t i i t >  'ncaw ~ c q u i s i t  i o n t  s t a n d a r d s  c~fSi.ction 10  
~ i i i c hw:\r:> designed as  a more r c > s t ~ - i c t i v t *  onchcck 

f u r t h c r  growth o f  I ~ o l d i n g  coinpanics and fur-tht ,r  

c x t c n s i o n  of t h c i r  c o n t r o l . "  Anorican 63s 2nd 

ELc,ctric Coinpany 22 S.E.C. 808, 815 (1946), ,  


The, sc,pa~-atcl s t a t u t o r y  s t a n d a r d s  i n  S c c t i i o s  l O ( b ) ( l )  and 1 0 f c ) ( 2 )  

m51st bc mct b c f o r c  any growth and extc>nsion of c o n t r o l  by p u b l i c -  

u t i l i t y  sys tems may be approved. S t a t e d  d i f f e r e n t l y ,  a proposed 

a c q u i s i t i o n  which cannot  meet t h e  s t a n d a r d s  a f  S e c t i o n  1 0 C b ) t l )  

cannot  be approved by demons t ra t ing  t h s t  economies a d s f f i c i e n c i e s  

w i l l  be r e a l i z e d  by t h e  a f f i l i a t i o n  i n  conformi ty  wi th  t h e  acandsrds  

of S e c t i o n  1 0 ( c ) ( 2 ) .  Support  f o r  such i n t e r p r e t a t i o n  i s  E o ~ n d  i n  

t h e  oQening phrase  o f  S e c t i o n  1 0 ( c ) ( 2 )  which p l a i n l y  and percepcfb ly  

s z d t e s  "Notwiths tanding t l te p r o v i s i o n s  of  s u b s e c t i o n  ( b )  . . . ' I  C0ngrc.s~ 

o > : ~ i o u s l y  in tended ,  by such language,  t h a t  each  of  t h e  S e c t i o n s  m i l s t  

be indcpznden t ly  cons idered  and t h a t  e s t a b l i s h i n g  t h e  s t a n d a r d s  of  

one S*.c t ion does n o t ,  of i t s e l f ,  s a t i s f y  t h e  requirements  of t h e  

o t h e r  e r  even t h a t  a b a l a n c i n g  of advantages  and d i sadvan tages  of 

one w i t h  t h e  a d ~ a n t a g e s  o r  d i sadvan tages  of t h e  o t h e r .  Any o t h e r  con-

s ~ r u c t i o nwoold, i n  e s s e n c e ,  make one o r  t h e  o t h e r  s e c t i o n  super f luods ,  

o r  r e s u l t  i n  a s i n g l e  s e t  of i n t e r c h a n g e a b l e  s t a n d a r d s .  Had Congress 

s 3  i n t e n d e d ,  tho p r o v i s i o n s  would hsve been a p p r o p r i a t e l y  d r a f t e d ,  

The Coixnission i n  + 16') ,:learly and uncquivocal  l y  po in ted  c u t  

t h a t  t h e  s t a n d a r d s  i n  S e c t i o n  L)J:b)(l)  a r e  r ~ q u i r e d  t o  bc  cons idered  

s e p a r a t e l y ,  irrespective of comp:iance wi th  o t h e r  s t a n d a r d s  of t h e  Act. 
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I n  N a t i o n a l  F u e l  G a s  Company t h e  Commission h t l ld :  

"Under S ~ 2 c t i o n  I O I b )  ( 1 1 %  wtb a r t 5  rcpquircd t o  a p p r o v ( >  
t h e  p r o p o s e d  a c q u i s i t i o n  unIc*ss  wc E i n d  t h a t  " such  
a c q u i s i t i o n  w i l l  tcbnd t o w a r d s .  . . t h t ,  c o n c c m t r a t i o n  
o f  c o n c r o l  o f  p u b l i c - u t i l i t y  companicls.  . ." T h u s ,  
S c , c t i o n  1 0 ( b )  (11,  i r r t ~ s p : c t i v c ~af c<)lnplinncrt  wi t-11 
t h e  o t h e r  s t a n d a r d s  o f  t h e  A c t ,  u sr ~ ~ q ~ i r t > st:) 

d i s a p p r o v e  t h e  p r o p o s e d  a c q u i s i t i o n  i f  wc f i n d  

t h a t  s u c h  a c q ~ i s i t i o n  t e n d s  toward  a n  undxc  r o n - 

c e n t r a t i o n  o f  e c o n o m i c  p o x e r ; .  . . I 8  H o l d i n g  

Co:npany A c t  R e l e a s e  No. 16527 ,  p. 7 (November 2 0 ,  

1969). 


A s  n o t e d  e a r l i e r  S e c t i o n  1 0 ( b ) ( 1 )  condemns a proposc.d a c q u i s i -

t i o n  when i t  i s  f o u n d  t h a t  i t  w i l l  t e n d  t o w a r d  "thrs c o n c e n t r a t i o n  o f  

c o n t r o l  o f  p u b l i c - u t i l i t y  c o n p a n i e s .  . . d e t r i m e n t a l  t o  t h c  p u b l i c  

i n t e r e s t  o f  t h e  i n t e r e s t  o f  i n v e s t o r s  o r  c o n s u m e r s ; ' '  The c o n c e p t s  

i n h e r e n t  i n  e v a l u s t i n g  e v i d e n c e  r e l a t i n g  t o  c o n c e n t r a t i o n  o f  c o n t r o l  

a s  u s e d  i n  S e c t i o n  10 o f  t h e  A c t  a r e  a l s o  p r e s e n t  i n  t h e  p o l i c i e s  

u n d e r l y i n g  t h e  a n t i t r u s t  l a w s .  I t  is  wc.11 s c t t l t > d  t h a t  whc-n c o n -  

s i d e r a t i o n  i s  g i v e n  t o  w h e t h e r  t h e  e v i d e n c e  e s t a b l i s h e s  t h a t  a n  

a c q ~ i s i t i o nt e n d s  t o x a r d  c o n c e n t r a t i o n  o f  c o n t r o l ,  d e l i b e r a t i o n  rnslst 

a t  t h e  same t i m e  be g i v e n  t o  t h e  Fedel-a1 a n t i t r u s t  p o l i c i e s  a s  

embodied i n  S e c t i o n  7 o f  t h e  C l a y t o n  A c t .  .When f i r s t  c .nacted i n  19,4, 

t h e  l a w  p r o h i b i t e d  s t o c k  a c q ! l i s i t i o n ~ s  w n i c h  wodld r c . s u l t  i n  s u b s t a n t i a l  

l e s s e n i n g  o f  c o m p e t i t i o n  b d t  d i d  n o t ,  i n  e x p l i c i t  tcrms, b s r  a s s e t  

-11/ 
a c q u i s i t i o n s ,  I n  1 3 5 0  S e c t i o n  ' wa; slnended t o  " p l u g  thcs l o 3 p h ~ l e " .  

--11/ 15 U.S.C. S e c t i o n  18 p r o v i d e s :  

"No c o r p o r a t i o n  e n g a g e d  i n  coinin(.rca s h a l l  r ? q u i r c ,  d i r e c t l y  
o r  i n d i r e c t l y ,  t h e  whole  o r  a n y  p a r t  o f  t h e  s t ~ ko r  o t h c r  
s h a r e  c a p i t a l  o f  a n o t h e r  c o r p o r a t i o n  engaged  a l s o  i n  coimercc,  
w h e r e  t h e  e f f e c t  o f  s u c h  a c q u i s i t i o n  may s u b s t a n t i a l l y  
l e s s e n  c o ~ n p c t i t i o n ,  o r  tc.nd t o  c r e a t e  a  rn9nopoly." 
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I n  1962  t h e  Sdp-cmi. C o u r t  i n  a n  a n a l y s i s  o f  t h c  1950  amendments t o  

s e c t i o n  7 stated tile u n d a 3 r l y i n g  p o l i c i e s  o f  t h e  C l a y t o n  Act  as f o l l o w s :  

"The dominan t  theme pel-vading C o n g r ~ s s i o n a l  c o n s i d e r a t i o n  
of  t h e  1950  arncndmcnts was 3 f e a r  o f  w i ~ a twas c o n s i d e r e d  
t o  b e  a r i s i n g  t i c lv  o f  e c o n o ~ n i c  c o n c e n t r a t i o n  i n  t h c  
Alnprican .,conom\.." Brown Shoe Co. I n c .  V .  U n i t c d  S t a t e s  
3 7 0  U,S. 294, 315  ( 1 9 6 2 ) .  

S l ~ o r t l y  t h e r e a f t e r  t h e  Sdpreme C o ~ r t  a g a i n  was f a c e d  w i t h  t h e  a p p l i c a -  

t i o n  o f  t h e  p o l i c i e s  o f  t h e  a n t i t r u s t  l a w s ,  t h i s  t i m e  i n  t h e  b a n k i n g  

i n d n s t r y  wh ich  i t  c h a r a c t c l r i z e d  a s  a  " h i g h l y  r e g u l a t e d  i n d u s t r y  , I 1  

p o i n t e d l y  s t a t e d  t h a t  t h e  f a c t  t h a t  b a n k i n g  i s  a h i g h l y  r e g u l a t e d  

i n d u s t r y  c r i t i c a l  t o  t h e  N a t i o n ' s  w e l f a r e  makes t h e  p l a y  o f  c o m p e t i t i o n  

n o t  l e s s  i m p o r t a n t  b u t  more  s o .  Un i t ed  S t a t e s  V. P h i l a d e l p h i a  N a t i o n a l  

Bank 374  3.S.  321 The, C o u r t  h e l d  t h a t  u n d e r  S e c t i o n  7 t h e-- ( 1 9 6 3 ) .  

s t a t u t o r y  t e s t  i s  "whe the r  t h e  e f f e c t  o f  t h e  m e r g e r  'may b e  s u b s t a n t i a l -  

l y  t o  l e s s e n  c o m p z t i t i o n '  i n  a n y  l i n e  o f  cvmmerce i n  a n y  s e c t i o n  o f  

t h e  c o u n t r y "  and  a f t e r  n o t i n g  t h e  a b o v e  q u o t e d  l a n g u a g e  f rom t h e  

Brown Shoe  Co. c a s n  s t a t e d :-- s u p r a  

"Th i s  i n t e n s e  c o n g r e s s i o n a l  c o n c e r n  w i t h  t h e  t r s n d  t oward  
c o n c e n t r a t i o n  w a r r a n t s  d i s p e n s i n g ,  i n  c e r t a i n  c a s e s ,  w.ith 
e l a b o r a t e  p r o o f  o f  m a r k e t  s t r u c t u r e ,  m a r k e t  b e h a v i o r ,  o r  
p r o b a b l e  a n t i - c o m p e t i t i v e  e f f e c t s .  S p e c i f i c a l l y ,  w e  t h i n k  
t h a t  a i nc rge r  which  p r o d u c e s  a f i r m  c o n t r o l l i n g  a n  undue  
p e r c e n t a g e  s h a r e  o f  t h e  r e l e v a n t  m a r k e t ,  and  r e s u l t s  i n  a 
s i g n i f i c a n t  i n c r e a s e  i n  t h e  c o n c e n t r a t i o n  o f  f i r m s  i n  t h a t  
m a r k e t ,  i s  s o  i n h e r e n t l y  l i k e l y  t o  l e s s e n  c o m p e t i t i o n  
s u b s t a n t i a l l y  t h a t  i t  mus t  b e  e n j o i n e d  i n  t h e  a b s e n c e  o f  
e v i d e n c e  c l e a r l y  showing  t h a t  t h e  m e r g e r  i s  n o t  l i k e l y  t o  
have  s u c h  a n t i c o m p > t i t i v e  e f f e c t s .  ( C i t a t i o n  o m i t t e d ) "  

"Such a t e s t  l i g h t e n s  t h e  burden  o f  p r o v i n g  i l l e g a l i t y  
o n l y  w i t h  r : ~ s p e c t  t o  i ne rge r s  whose s i z e  makes them 
i n h e r e n t l y  s u s p e c t  i n  l i g h t  o f  C o n g r e s s '  d e s i g n  i n  5 7 
t o  p r e v e n t  undue c o n c e n t r a t i o n .  F u r t h e r m o r e ,  t h e  t e s t  
i s  f u l l y  c o n s o n a n t  w i t h  ecvnomic  t h e o r y . "  



T h e s e  s t a t e d  p o l i c i e s  w e r e  f u r t h e r  c?xpanded by t h e  Supreme C o u r t  

i n  U n i t e d  S t a t e s  v .  Von's  G r o c e r y  Co. 384 U.S. 270 ( 1 9 6 6 )  w h e r e  t h e  

c o u r t  s t a t e d  t h a t  S e c t i o n  7 l o o k s  n o t  m e r e l y  t o  t h e  p r c s e n t  e f f e c t  o f  

a  m e r g e r  b u t  i t s  e f f e c t  upon f u t u r c  c o m p e t i t i o n  among many s m a l l  

b u s i n e s s e s  b y  " a r r e s t i n g  a t r e n d  toward  c o n c e n t r a t i o n  i n  i L s  i n c i p i e n c y  

b e f o r e  t h a t  t r e n d  d e v e l o p e d  t o  t h e  p o i n t  t h a t  a m a r k e t  was l e f t  i n  t h e  

g r i p  o f  a f e w  b i g  companies" .  T h e  C o u r t  t h e n  h e l d :  

" T h u s ,  w h e r e  c o n c e n t r a t i o n  i s  g a i n i n g  momentum i n  a  
m a r k e t ,  we m u s t  b e  a l e r t  t o  c a r r y  o u t  C o n g r e s s 1  
i n t e n t  t o  p r o t e c t  c o m p e t i t i o n  a g a i n s t  e v e r  i n c r e a s -
i n g  c o n c e n t r a t i o n  t h r o u g h  mergers . " ,  

T h e  a p p l i c a t i o n  of  t h e  c r i t e r i a  i n h e r e n t  i n  S e c t i o n  7 o f  t h e  

C l a y t o n  A c t  t h e  r e l a t i o n s h i p  o f  s u c h  c r i t e r i a  t o  S e c t i o n  1 0 ( b ) ( l )  o f  

t h e  A c t  was c l e a r l y  e n u n c i a t e d  i n  M u n i c i p a l  E l e c t r i c  A s s o c i a t i o n  

v .  S .E.C. ,  413 F  2d 1 0 5 2  ( 1 9 6 9 ) ( h e r e a f t e r  r e f e r r e d  t o  a s  'Vermont  

Y a n k e e ' )  w h e r e  t h e  D i s t r i c t  o f  Columbia C o u r t  o f  A p p e a l s  d e f i n e d  t h e  

C o m m i s s i o n ' s  f u n c t i o n  u n d e r  S e c t i o n  1 0 ( b ) ( l )  a s  f o l l o w s :  

. . . S e c t i o n  1 0 ( b )  mus t  t a k e  s i g n i f i c a n t  c o n t e n t  
f r o m  [ f e d e r a l  a n t i - t r u s t ]  p o l i c i e s .  I n  a c a s e  
i n v o l v i n g  S e c t i o n  l l ( b ) ( l )  o f  t h e  A c t ,  i n  c o n -
s i d e r i n g  t h e  e f f e c t  o f  t h e  terms o f  S e c t i o n  l ( b )  
t h a t  when s u b s i d i a r y  p u b l i c - u t i l i t y  c o m p a n i e s  
e n t e r e d  i n t o  t r a n s a c t i o n s  i n  w h i c h  e v i l s  r e s u l t  
f r o m  " r e s t r a i n t  o f  f r e e  a n d  i n d e p e n d e n t  c o m p e t i -  
t i o n ,  t h e  Supreme C o u r t  s t a t e d  t h a t  t h e  theme o f  
e l i m i n a t i o n  o f  s u c h  r e s t r a i n t  " r u n s  t h r o u g h o u t  t h e  
A c t . "  S.E.C. v .  New E n g l a n d  E l e c t r i c  S y s t e m ,  
[ c i t a t i o n  o m i t t e d ]  ; a n d  i n  C a l i f o r n i a  v .  F . P . C . ,  
[ c i t a t i o n  o m i t t e d ] ,  i n  p a s s i n g  upon t h e  v a l i d i t y  
o f  m e r g e r  t r a n s a c t i o n s  u n d e r  S e c t i o n  7 o f  t h e  
N a t u r a l  Gas A c t ,  f o o t n o t e  o m i t t e d ]  t h e  C o u r t  
s t a t e d  t h a t  e v i d e n c e  o f  a n t i - t r u s t  v i o l a t i o n s  i s  
p l a i n l y  r e l e v a n t  b e c a u s e  p a r t  o f  t h e  c o n t e n t  o f  
" p u b l i c  c o n v e n i e n c e  a n d  n e c e s s i t y "  terms u s e d  
i n  t h a t  s e c t i o n  i s  f o u n d  i n  t h e  l aws  o f  t h e  U n i t e d  
S t a t e s .  By l i k e  r e a s o n i n g  t h e  a n t i t r u s t  l aws  b e a r  
upon " t h e  p u b l i c  i n t e r e s t  o r  t h e  i n t e r e s t  of  
i n v e s t o r s  o r  c o n s u m e r s , "  terms u s e d  i n  S e c t i o n  1 0 ( b ) ( l )  
o f  t h e  A c t  now b e f o r e  u s .  [ c i t a t i o n  o m i t t e d ]  
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More rcctantlv the Commission had occasion to state unequivocally 


that under S[,ction 10(b) (1) it was required "to consider thtb proposed 


acquisition in light of Fedt,ral antitrust policies. Hawaiian Electric 


-Ct). Holding Company Act Releasc. No. 16592, p. 6 (January 26. 1970). 

AEP attacks the position taken by the Courts and the Commission 

with respcc~ LO the interrelationship of the criteria appearing in 

Section 10(b)(l) with the antitrust policies stemming from Section 7 

of the Clayton Act. It urges that the legislative history of Section 

10(b)(l) shows that it was intended to protect against recurrence of 

certain specific abuses and not to foster intramodal competition of 

otherwise limit the legitimate future developement of integrated 

holding company systems. While it is true that the said Section was 

intended to protect against recurrence of abuses the argument loses 

sight of the fact the Congress intended to prevent amalgamations which 

result in undue concentration of economic power. In C_i_ty_of Lafayette, 

L_op&iisa, v. --S.E.C.- 454 F.2d 941, 956 (1971) the Court stated that 

the exercise of authority to approve acquisitions requires consideration 

of antitrust matters, "particularly in view of the statutory purpose 

to avoid undue concentration of control in public utility holdi.ng 

companies . . . ." "The proposc:d acquisition must be examined by the 

Commission to ascertain whether it embraces a substantial possibility 

of undue concentration of control . . ." Additionally the Vermont 

Yankee decision holds- that the "public: interest" criteria in Section 

10(b)(l) must also take "significant content'' from the- policies under- 

lying the federal antitrust laws. 413 F 2d at 1056-57. AEP contends 

that since the electric utility industry is regulated,the value: of 
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competition is substantially reduced and competition is not csscntial 

to the public interest. However, where compe tition is concerned there> 

does not appear to be any conflict bttwec,n the policies underlying 

the antitrust laws ancl the State and Fetleral schemes of regulation of 

the electric utility industry. In Northern Natural Gas Co. v. F.P.C. 

399 F 2d 953 (D.C. Cir. 1968) the Court stated: ". . . it appears 

that the basic goal of direct governmental regulation through admini- 

strative bodies and the goal of indirect governmental regulation in 

the form of antitrust law is the same - ,to achieve the most efficient 

allocation of resources possible". AEP's reliance upon Northern Natural 

Gas Co. supra for the principle that in a regulated industry, such as 

electric utilities, direct regulation is a matter in which the public 

is protected from excessive prices and poor services, rather than concern 

for competition, is misplaced. The Court, in reversing the Federal Power 

Commission, clearly stated ". . . it is clear that anti-trust concepts 
are intimately involved in a determination of what action is in the 

public interest, and therefore the Commission is obliged to weigh anti- 

trust policy." The Court further held that the case " .  . . demonstrates 

the important role competition can play as a complementary force in 

regulated industries." The Court finally concluded ". . . we find that 
the Commission failed to apply the proper standards to determine relevant 

anti-trust policy and consequently ignored significant anticompetitive 

effects of the joint venture". 399 F 2d at 977. AEP's reliance upon 

the Northern Lines Merger cases 396 U.S. 491 (1970) does not support its theory 

of the limited importance of competition in regulated industries. That case 
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i n v o l v e d  a merge r  i n  t h e  r a i l r o a d  i n d u s t r y  u n d c r  S e c t i o n  5 o f  t h e  

I n t e r s t a t c . G ~ r n ~ n e r c eA c t ,  t h e  p u r p o s e  o f  which s e c t i o n  t h e  Supreme C o u r t  

h e l d  was t o  f a c i l i t a t e  and e n c o u r a g e  m e r g e r s  and c o n s o l i d a t i o n s  t o  

a l l e v i a t e  t h e  economic and f i n a n c i a l  p l i g h t  o f  t h e  r a i l r o a d  i n d u s t r y ,  

was t o t a l l y  d i f f e r e n t  f rom i t s  p u r p o s e  i n  p a s s i n g  t h e  Ho ld ing  Company 

Act where i t s  e x p r e s s e d  c o n c e r n  was t h e  e v i l  produced by i n c r e a s e d  

c o n c e n t r a t i o n  i n  t h e  u t i l i t y  i n d u s t r y .  The f a c t  t h a t  t h e  e l e c t r i c  

u t i l i t y  i n d u s t r y  may b e  a h i g h l y  r e g u l a t e d  o n e  and c r i t i c a l  t o  t h e  

w e l f a r e  o f  t h e  n a t i o n  makes t h e  s i g n i f i c ' a n c e  o f  c o m p e t i t i o n  n o t  a l i m i t e d  

f a c t o r , b u t  a more i m p o r t a n t  one .  U.S. v .  P h i l a d e l p h i a  N a t i o n a l  Bank s u p r a .  

Though i t  a p p e a r s  c l e a r  f rom t h e  C o u r t  d e c i s i o n s  t h a t  t h e  

Commission i s  r e q u i r e d  t o  f u l l y  e x p l o r e  t h e  a n t i c o m p e t i t i v e  e f f e c t  

of  a p roposed  a c q u i s i t i o n  u n d e r  t h e  A c t ,  AEP t h r o u g h o u t  i t s  b r i e f s  

v i g o r o u s l y  min imizes  t h e  i m p o r t a n c e  of  c o m p e t i t i o n  i n  t h e  r e g u l a t e d  

e l e c t r i c  u t i l i t y  i n d u s t r y  by  r e f e r e n c e  t o  p h r a s e s  o r  s e n t e n c e s  e x t r a c t e d  

f rom c o u r t  o p i n i o n s  which i t  c l a i m s  s u s t a i n s  i t s  p o s i t i o n .  I n  n e a r l y  

a l l  s u c h  i n s t a n c e s  t h e  q u o t a t i o n s ,  though a c c u r a t e ,  d o  n o t  r e f l e c t  t h e  

t r u e  h o l d i n g  by t h e  C o u r t  r e g a r d i n g  c o m p e t i t i o n  i n  t h e  r e g u l a t e d  s e c t o r ,  

o r  d e a l  w i t h  p u b l i c  i n t e r e s t  s t a n d a r d s  u n d e r  o t h e r  s t a t u t e s  which a r e  

n o t  a p p l i c a b l e  t o  t h e  i s s u e s  a s  framed i n  t h e  p r o c e e d i n g s .  F o r  example ,  

AEP c o n t e n d s  t h a t  t h e  o n l y  c o u r t  d e c i s i o n s  which h a v e  any  r e l e v a n c e  h e r e  

a r e  t h o s e  which h o l d  t h a t  a n t i c o m p e t i t i v e  e f f e c t s  a r e  o n l y  one  f a c t o r  

t o  b e  weighed unde r  a b road  " p u b l i c  i n t e r e s t "  s t a n d a r d  and " e x p l i c i t l y  

r e j e c t  t h e  n o t i o n  t h a t  a p p l i c a t i o n  of  s u c h  s t a n d a r d  i n v o l v e s  t h e  

u s u a l  c o n s i d e r a t i o n  of  a n t i t r u s t  p o l i c y . ' '  I n  t h e  e f f o r t  t o  s u s t a i n  



its posction it quotes the following from City of Lafayettc., Luuisiana 


supra: he doctrine of public interest considc~ration does not 


contemplate that an agency will be engaged in a determination of anti- 


trust issues as such.'' The Court first stated the general principles 


that under "public interestL' standards, agencies have responsibilities 


to consider anti-competitive consequences of a proposal including the 


legislative history of a particular statute, the nature of the agency 


121 

and the breadth of its responsibility involved.- However, the Court 


in an exhaustive analysis of the Commission's responsibilities under 


both Sections 6 and 10 of the Act, in fact, held that the Commission 


in considering an acquisition under Section 10 of the Act was required 


to give consideration to the antitrust issues under that section, never 


once mentioning or even indicating that such issues have only limited 


relevance. The Court reaffirmed its previous decision in the Vermont 


Yankee case supra which held that Section 10 of the Act "required the 


S.E.C. to consider anticompetitive effects" and stated unequivocally: 


"In Muncipals [~ermont yankeel the utility's acquisition 

of stock was subject to SEC jurisdiction. And the court 

held that the exercise of the authority to approve 

acquisitions requires consideration of antitrust matters, 

particulzrly in view of the statutory purpose to avoid 


-121 The general conclusions are worth noting, particularly since reference 
is made to monopolies characterized by various degrees of government 
control: 

"However, it is a fair consensus of the cases cited that the 

Nation's profound and pervasive devotion to competition as a 

fundamental economic policy, and conviction that the public 

interest is disadvantaged when private enterprises are permitted 

to engage in anti-competitive agreements and restraints, is 

applicable at least presumptively even in the case of monoplies 

or quasi-monoplies characterized by various dejirc.es of government 

control and protection, subject of course to offset or rebuttal 

on analysis by the cognizant agencv". 454 F 2d at 948-491 




u n d u e  c o n c c ? n t r a t  i o n  o f  c o n t r o l  i n  p u b l i c  u t i l i t y  h o l c l i n g  
c o m p a n i e s .  'I ' liis i s  a marc: s t a t i c  i s s u e  t h a n  d i r e c t  
s u r v e i l l a n c e  of opt : t -a l  i o n s .  I t  i s  r a t h e r  a rt?vic!w o f  
p ropc>sed  s t r u c l u r c s  t o  a s c c ~ r t a i n  w h e t l i t ~ r  i t  c!rnbracrs a 
s u b s t a n t i a l  p c ~ s s i h i  1i t y  o f  u n d u e  c o n c c n t r a t  i o n  o f  c o n -
t r o l .  O f  c.c>urscya tl(.ci s i o n  o n  structure? r t - q u i r e s  " e c o n o m i c  
lorc:cas t  irig" c . o ~ i c o ~ - ~ i  i n  s u c h  m a t t e r s  a s  t.. g. ,i n g  o p c . r a t i o n s .  
p r o f i  t a b i  l i t v ,  consc.quc5ncc2 of inclc~pt.ndt!ncc o f  u ~ a n a g e m e n t. 
\ C i t a t i o n  ~ r n i t t c > c l ~Y t : t  a l t h n u g h  t h e  m a t t e r s  arc- i n t r r r e l a t c . d ,  
th t1 'SEC1s j u r i s d i c t i o n  r e . l a t e s  t o  s t r u c t u r e  r a t h e r  t h a n  
d i r c ~ c ll y  t o  o p e r a t i o n s  .I1 

A n o t l i ~ ~ rcixample,  i s  AEP's r e l i a n c e  upon  q u o t a t i o n s  f r o m  U t i l i t y  

U s e r s  L e a g u e  v .  --F.P.C.  3 9 4  F 2ti 16 ( 7 t h  C i r .  1 9 6 8 ) .  I n  t h a t  c a s e  t h e  

C o u r t  n c ~ t e d  t h a t  i t  had  n o  j u r i s d i c t i o n  t o  e n t e r t a i n  a p e t i t i o n  f o r  

r e v i e w  u n l e s s  p e t i t i o n e r  was  a n  " a g g r i e v e d  p a r t y 1 ' .  T h e  C o u r t  h e l d  t h a t  

p e t i t i o n e r s  h a d  n o t  shown t h a t  t h e  m e r g e r  h a d  a n y  s i g n i f i c a n t  e f f e c t  

o n  them a n d  s t a t e d :  

" P e t i t i o n e r s  h a v e  shown,  i n  g e n e r a l  terms, t h a t  t h e  
m e r g e r  w i l l  i n c r e a s e  E d i s o n ' s  e c o n o m i c  power  a n d  c o n -
t r i b u t e  t o  e c o n o m i c  c o n c e n t r a t i o n  i n  t h e  e l e c t r i c a l  
e n e r g y  i n d u s t r y .  T h e y  h a v e  n o t  shown how g r o w t h  a n d  
c o n c e n t r a t i o n  w i l l  a g g r i e v e  them."  

W i t h  r e s p e c t  t o  c o m p e t i t i o n  t h e  C o u r t  h e l d :  

"We d o  n o t  s a y  t h e  m e r g e r  o f  E d i s o n  a n d  C e n t r a l  h a s  no 
a d v e r s e  e f f e c t  o n  c o m p e t i t i o n ,  we m e r e l y  h o l d  t h a t  
p e t i t i o n e r s  h a v e  n o t  shown a n  a n t i - c o m p e t i t i v e  i n j u r y  
a f f e c t i n g  them." 

I n  t h e  i n s t a n t  c a s e  t h e  a n t i c o m p e t i t i v e  e f fec ts  o f  t h e  p r o p o s e d  

a c q u i s i t i o n  i s  a n  i s s u e  s q u a r e l y  p r e s e n t e d  f o r  d e t e r m i n a t i o n .  P r o o f  

h a s  b e e n  actduced a s  t o  t h e  e c o n o m i c  power  o f  t h e  AEP s y s t e m  a s  w e l l  

a s  i t s  t:conornic c o r i c e n t r a t i o n  i n  thtr  e l e c t r i c a l  e n e r g y  i n d u s t r y .  

S i m i l a r  t o  t h e  C o u r t ' s  d c ~ c i s i o n  i n  t h e  Vermorlt Y a n k e e  c a s e ,  

t h e  c a s e  a t  b a r  r e q u i r e s  a r e v i e w  of t h e  s t r u c t u r c l  o f  t h e  AEP s y s t e m  t o  

a s c e r t a i n  w h e t h e r ,  i n  l i g h t  o f  t h e  s t a t u t o r y  p u r p o s e s ,  t h e  s y s t e m  

r e s u l t i n g  f r h m  t h e  p rop(~se .c l  a c q u i s i t i o n  i n v o l v e s  u n d u e  c o n c e n t r a t i o n  of 



- 34-


control. The conclusion is inescapable that the Courts have determined 


that the standards under Section 10(b)(l) of the Act and the antitrust 


policies underlying Section 7 of the Clayton Act are not antithetical 


but complementary. They are equally relevant and each must be given 


due and adequate consideration. The decisions relied upon by AEP fail 


to sustain the position that the anticompetitive factors have but limited 


relevance under Section 10 of the Act. Any doubts on this score were 


removed by the Vermont Yankee case where the Court considered the 


intent of Congress concerning the impact of Section 7 of the Clayton Act 


to the Commission's jurisdiction under Section 10 stating 


"We note also that Section 7 of the Clayton Act 

provides that nothing therein shall apply to 

transactions consummated pursuant to authority 

given by the Securities and Exchange Commission 

in the exercise of its jurisdiction under Section 

10 of the Public Utility Holding Company Act. This 

is indicative of a congressional interest that the 

Commission take inLo account the policies underlying 

the Clayton Act in deciding whether to approve a 

stock acquisition.ll 


"Though the purpose of Congress was to remedy economic 
evils inherent in the control of utilities by holding 
companies, the term of Section 10(b)(l) do not by 
definition limit the prohibited control to a particular 
method." 413 F 2d at 1057. 

In light of the above decisions it is thus evident that Section 10(b)(l) 

requires disapproval of the proposed acquisition if a preponderance of 

the evidence in the record supports the finding (1) that such 

acquisition tends toward an undue concentration of economic power 

and ( 2 )  that such acquisition, under the general antitrust policies 

of the United States as embodied in Section 7 of the Clayton Act, 

results in a substantial lessening of actual or potential competition. 



-- 

-- 

I n  add i t i o n ,  i I - r e s p e c t i v e  o f  t h e  s t a n d a r d s  o f  s u b s e c t i c ) n  ( b  a b o v e ,  

S e c t i o n  1 0 ( c ) t Z )  r e q u i r e s  d i s a p p r o v a l  o f  t h e  p roposed  a c q u i s i t i o n  i f  

t h e  r e c o r d ,  by s i m i l a r  quantum o f  e v i d e n c e  d o e s  n o t  s u p p o r t  t h e  

f i n d i n g  r e q u i r e d  t h e r e u n d e r  t h a t  ". . . s u c h  a c q u i s i t i o n  w i l l  s e r v e  

t h e  p u b l i c  i n t e r e s t  by t e n d i n g  t o w a r d s  t h e e c o n o m i c a l  and  e f f i c i e n t  

deve lopmen t  o f  a n  i n t e g r a t e d  p u b l i c - u t i  l i t y  s y s t e m  , I 1  a s  d e f i n e d  i n  
1 3 /  

S e c t i o n  L t a ) ( 2 9 ) t A )  o f  t h e  A c t .  

The  S t a n d a r d s  and C r i t e r i a  Under  S e c t i o n  1 0 ( c ) ( 2 1  

S i z e  F a c t o m t h i n  S e c t i o n  2 ( a ) ( 2 9 ) C A )  

S i n c e ,  a s  n o t e d  a b o v e ,  a p p r o v a l  o f  a n  a c q u i s i t i o n  u n d e r  S e c t i o n  

1 0 ( c ) ( 2 )  o f  t h e  Act  r e q u i r e s  a f i n d i n g  t h a t  a p roposed  a c q u i s i t i o n  w i l l  

t e n d  t o w a r d s  t h e  economical  and  e f f i c i e n t  deve lopmen t  o f  a n  i n t e g r a t e d  

p u b l i c - u t i l i t y  s y s t e m ,  i t  i s  e s s e n t i a l  u n d e r  t h e  d e f i n i t i o n  o f  s u c h  a 

s y s t e m  i n  S e c t i o n  2 ( a ) ( 2 9 ) ( A )  t o  c o n s i d e r  w h e t h e r  s u c h  s y s t e m  i s  

" c o n f i n e d  i n  i t s  o p e r a t i o n s  t o  a  s i n g l e  a r e a  o r  r e g i o n ,  i n  o n e  o r  more 

S t a t e s ,  n o t  s o  l a r g e  a s  t o  i m p a i r  ( c o n s i d e r i n g  t h e  s t a t e  o f  t h e  a r t  

and t h e  a r e a  o r  r e g i o n  a f f e c t e d )  t h e  a d v a n t a g e s  o f  l o c a l i z e d  management ,  

e f f i c i e n t  o p e r a t i o n  and  t h e  e f f e c t i v e n e s s  o f  r e g u l a t i o n . "  

Z t  i s  e v i d e n t  t h a t  t h e  p h r a s e  " n o t  s o  l a r g e "  manda t e s  t h a t  

s i z e  o f  t h e  r e s u l t a n t  s y s t e m  b e  deemed a s i g n i f i c a n t  f a c t o r ,  i n d e p e n d e n t  

o f  c o n n e c t i o n  o r  c o o r d i n a t i o n ,  i n  d e t e r m i n i n g  w h e t h e r  such  s y s t e m  i m p a i r s  

t h e  a d v a n t a g e s  of l o c a l ' i z e d  management, e f f i c i e n t  o p e r a t i o n  and t h e  

1 3 /  N a t i c m a l  F u e l  Gas Corn-, H o l d i n g  Company A c t  R e l e a s e  No. 16527 
pp 

(Noveniber L O ,  1969 1 .  



-- 

of r e g u l a t i o n .  The  Co~r imiss ion  c l e a r l y  so s t a t e c l  i n  1946  

when t h e  AEP s y s t e n ~  f i r s t  s o u g h t  t o  a c q u i r e  CSOE a n d  rnerge  i t  w i t h  i t s  

s u b s i d i a r y ,  O h i o  P o w e r .  I t  w r o t e ,  r e f e r r i n g  t o  S e c t i o n s  1 0 ( c ) ( L  and 

~ ( a ) ( 2 9 ) ( A )  " T h i s  s i z e  a s  a  f a c t o r  i n d e p e n d e n t  o f  c o n n e c t i o n  o r  

c o o r d i n a t i o n ,  is  o f  v i t a l  s i g n i f i c a n c e  i n  a p p r a i s i n g  t h e  p r o p o s a l  

b e f o r e  u s . "  I n  a n o t e  o n  t h e  same p a g e  t h e  Comnl iss ion s t a t e d  " I t  i s  

n o t  a n  a c c i d e n t  o f  r h e t o r i c  t h a t  s i z e  i s  made a n  i n d e p e n d e n t  f a c t o r  

i n  t h i s  l e g i s l a t i o n .  T h e  C o n g r e s s  r e g a r d e d  l o c a l i z a t i o n  o f  o p e r a t i o n s  

p e r  s e ,  a s  a n  i m p o r t a n t  a i m  t o  b e  a c h i e v e d  i n  t h i s  l e g i s l a t i o n . "  

2 2  SEC a t  813. F u r t h e r m o r e ,  t h e  Commiss ion  s t a t e d  i n  i t s  o p i n i o n  t h a t  

i n  1 9 4 5  i t  h a d  o c c a s i o n  t o  make a  d e t a i l e d  s t u d y  o f  t h e  C e n t r a l  

S y s t e m  ( a s  AEF w a s  t h e n  known)  a n d  came t o  t h e  c o n c l u s i o n  " t h a t  t h e  

s y s t e m ,  a s  p r e s e n t l y  c o n s t i t u t e d ,  c o n s t i t u t e s  a s i n g l e  i n t e g r a t e d  

u t i l i t y  s y s t e m  w i t h i n  t h e  m e a n i n g  o f  S e c t i o n  2 ( a ) ( 2 9 ) ( A )  o f  t h e  A c t . "  

N e v e r t h e l e s s ,  i t  e m p h a t i c a l l y  s t a t e d  " U e  a r e  o f  t h e  o p i n i o n ,  h o w e v e r ,  

t h a t  t h e  C e n t r a l  S y s t e m  a p p r o a c h e s  t h e  maximum s i z e  w h i c h  w e  b e l i e v e  

i s  c o n s i s t e n t  w i t h  t h e  s t a n d a r d s  o f  l o c a l i z e d  m a n a g e m e n t ,  e f f i c i e n t  

o p e r a t i o n  a n d  e f f e c t i v e n e s s  o f  r e g u l a t i o n  c o n t a i n e d  i n  S e c t i o n  2 ( a  ; ( 2 9 )  

a n d  l l ( b ) ( l ) . "  T h e  Commiss ion  i n  c o n c l u d i n g  i n  1 9 4 6  t h a t  i t  c o u l d  

n o t  make t h e  n e c e s s a r y  f i n d i n g  u n d e r  S e c t i o n  1 0 ( c ) ( 2 ) ,  s e t  f o r t h  t h e  

c r i t e r i a  i t  c o n s i d e r e d  e s s e n t i a l  i n  d e t e r m i n i n g  t h a t  t h e  p r o p o s e d  

a c q u i s i t i o n  v e r y  m a t e r i a l l y  a n d  v e r y  s u b s t a n t i a l l y  e n l a r g e d  t h e  s y s t e m  

T h e  D i v i s i o n ,  CGE a n d  DPL u r g e  t h a t  i n  t h e  i n s t a n t  c a s e  c o n -

s i d e r a t i o n  b e  s i m i l a r l y  g i v e n  t o  t h e  same c r i t e r i a  by  w h i c h  t h e  Comnriss ion 

w a s  g u i d e d  i n  t h e  E a r l i e r  c a s e .  AEP u r g e s  t h a t  t h e  i n s t a n t  a p p l i c a t i o n  



be v iewed i n  t h e  f a c t u a l  s e t t i n g  o f  t o d a y ' s  w o r l d ,  and n o t  t h a t  o f  

a q u a r t e r  c e n t u r y  p a s t ;  and  t h a t  t h e  p roposed  a c q u i s i t i o n  b e  d e t e r m i n e d  

n o t  on t h e  b a s i s  o f  h y p o t h e t i c a l  a r g u m e n t s  o r  p ~ e - 1 9 3 5  i n d u s t r y  con-  

d i t i o n s ,  b u t  r a t h e r  on t h e  b a s i s  o f  c u r r e n t  i n d u s t r y  r e a l i t i e s ,  

name ly ,  t h e  s t a t e  o f  t h e  a r t  and  a l l  f a c t o r s  and c i r c u m s t a n c e s  r e l a t i v e  

t o  t h e  s t a t u t o r y  c o n c e p t  t o g e t h e r  w i t h  t h e  v e r y  r e a l  e n e r g y  c r i s i s  

now f a c i n g  t h e  N a t i o n .  I n  a d d i t i o n ,  AEP u r g e s  t h a t  t h e  s i z e  s t a n d a r d  

o f  S e c t i o n  2 ( a ) ( 2 9 ) ( A )  and  t h e  o t h e r  s t a n d a r d s  o f  S e c t i o n  1 0 ( c ) ( 2 )  

m u s t ,  i n  t h e  i n s t a n t  c a s e ,  a p p l y  t o  t h e  r e s u l t a n t  s y s t e m ,  i . e . ,  AEF, 

and n o t  t o  O h i o  Power o r  a n y  o t h e r  o p e r a t i n g  s u b s i d i a r y .  

T h e s e  b r o a d  a r g u m e n t s  a r e  i n s u f f i c i e n t  a s  a  b a s i s  f o r  d i s r e -  

g a r d i n g  t h e  c r i t e r i a  t h e  Commission c o n s i d e r e d  e s s e n t i a l .  T h e r e  c a n  

b e  n o  s e r i o u s  d i s p u t e  t h a t  i n  t h e  y e a r s  s i n c e  1946 t h e r e  h a v e  been  

s u b s t a n t i a l  and  s i g n i f i c a n t  t e c h n o l o g i c a l  d e v e l o p m e n t s  i n  t h e  a r t  o f  

g e n e r a t i o n  and  t r a n s m i s s i o n  i n  t h e  e l e c t r i c  u t i l i t y  i n d u s t r y  which  

h a s  e n a b l e d  t h e  compan i e s  t o  a c h i e v e  s c a l e  e conomies .  T h i s  d o e s  n o t  

mean t h a t  t h e  c r i t e r i a  which  t h e  Commission c o n s i d e r e d  s i g n i f i c a n t  

s h o u l d  now b e  d i s r e g a r d e d  as a n t i q u a t e d .  They s t i l l  p r o v i d e  a  v i a b l e  

method f o r  a n a l y s i s  t o  d e t e r m i n e  w h e t h e r  t h e  e f f e c t s  o f  t h e  p roposed  

a c q u i s i t i o n  meet t h e  s t a t u t o r y  s t a n d a r d s  o f  S e c t i o n  1 0  o f  t h e  Ac t  a s  

t h e y  r e l a t e  t o  s i z e  and c o n c e n t r a t i o n  o f  c o n t r o l .  

The  f o l l o w i n g  t a b l e s  d e p i c t  t h e  i n c r e a s e  i n  t h e  s i z e  o f  t h e  

AEP s y s t e m ,  a s  o f  1 9 7 1 ,  on  a p r o  forma b a s i s  g i v i n g  e f f e c t  t o  t h e  

p r o p o s e d  a c q u i s i t i o n  and  compar ing  s u c h  r e s u l t s  w i t h  o t h e r  i n v e s t o r -  

owned e l e c t r i c  u t i l i t i e s  i n  O h i o .  
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TABLE I1 

Year Ended December 31,  1971 

S t a t e  of Ohio AEP System 

Ohio Ohio Power Pe rcen t  Pro Pe rcen t  
Power -CSOE ant1 CSOE I n c r e a s e  Actual  -- Forma I n c r e a s e  

population (000)  1 ,584 1,244 2,8'28 78 .5  5 ,593 6,837 22.2 

Customers ( E l e c .  ) (Average) 544,000 377,000 921,000 6 9 . 3  1,677,398 2,054,398 22.5 

Elec. P l a n t  $ (000)  Dec .  31) 1,610,719 586,053 2,196,772 36.4 

Elec. Rev. $ (000)  289,887 118,875 408,762 41.0 

MWH Sa le s  (000)  27,664 6,311 33,975 22.8 

Area (Square M i  l e s l *  15,615 6 ,200 21,815 39.7  

Plant Capaci ty  (MW) 5,911 1,580 7 ,491 26.7 

Sources: FPC Form 1 and Form 12 - -  1971. 
Uniform S t a t i s t i c a l  Report  - -  1971. 
Annual Report  t o  Sha reho lde r s  - -  1971. 

* App. Ex. 29 - -  1966. 



An a n a l y s i s  of t h e  t a b l e s  shows t h e  e f f e c t s  of t h e  prc)pused 

a c q u i s i t i o n ,  as of  1971 ,  on t h e  o p e r a t i o n s  i n  Ohio  and cln t h e  System 

a s  a  whole w i t h  r e s p e c t  t o  t h e  v a r i u u s  c a t e g o r i e s  n o t e d .  AEP's 

e l e c t r i c  o p e r a t i n g  r evenues  i n  Oh io  would i n c r e a s e  f  roo^ L1.3X t o  

30.1% o r  by 41% ene rgy  s a l e s  from 31.9X t o  by 22 .8%,  e l e c t r i c  3 9 . 2 % ~ ~  

p l a n t  from 25.5% t o  38.8% o r  by 36.47"; n e t  sy s t em c a p a b i l i t y  f rom 

31.0% t o  3 9 . 2 b r  by 25 .2%;  e l e c t r i c  c u s t o m e r s  from 16.W" LLI 27.9"/, 

o r  by 69.3% and a r e a s  s e r v e d  from 37.1% t o  5 1 . m  o r  by 39 .7%.  Al though 

t h e  above  i n c r e a s e s  show t h e  changes  i n  Oh io  on a  p r o  forma b a s i s  

(Ohio Power and CSOE), a compar ison  o f  t h e  AEP sys t em a s  a  who le ,  

a c t u a l  and p r o  f o r m a ,  shows i n c r e a s e s  i n  e a c h  of  t h e  c a t e g o r i e s  n o t e d  

r a n g i n g  from 10.1% t o  22.5%. A compar is  i o n  o f  t h e  p e r c e n t a g e  i n c r e a s e s  

i n  t h e  c a t e g o r i e s  m e n t i o n e d ,  w i t h  t h e  i n c r e a s e s  which t h e  Commission 

found i n  1946 d e m o n s t r a t e d  t h e  k i n d  of c o n c e n t r a t i o n  t h a t  p r e c l u d e d  

i t  f rom making t h e  f i n d i n g  r e q u i r e d  by S e c t i o n  1 0 ( c ) ( 2 ) ,  e s t a b l i s h e s  

t h a t  t h e  1971 s t a t i s t i c s  show a n  even g r e a t e r  t endency  toward  

c o n c e n t r a t i o n .  Moreover ,  t h e  r e c o r d  shows t h a t  AEP's  i n t e r n a l  p ro -  

j e c t i o n s  i n d i c a t e  t h a t  even a b s e n t  t h e  a c q u i s i t i o n  o f  CSOE,i t  w i l l  d o u b l e  

i n  s i z e  by 1980 and p e r h a p s  t r i p l e  by 1990.  I n  1946 t h e  Commission 

s t a t e d  t h a t  t h e  t h e n  p roposed  a c q u i s i t i o n  

'Would r e p r e s e n t  a ma jo r  e x t e n s i o n  i n t o  new t e r r i t o r y  which 
v e r y  m a t e r i a l l y  and  v e r y  s u b s t a n t i a l l y  e n l a r g e s  t h e  sys t em.  
I t  t a k e s  t h e  sys t em beyond t h e  maxilr~u~n l i m i t  we cleemed 
p e r m i s s i b l e  i n  making o u r  l l ( b I ( 1 )  d e t e r m i n a t i o n  on whe the r  
t h e  s t a t u s  quo s h o u l d  be a f f e c t e d .  A f o r t i o r i  t h e  p r o -  
posed a c q u i s i t i o n  i s  n o t ,  i n  o u r  o p i n i o n ,  p e r m i s s i b l e  u n d e r  
S e c t i o n  1 0  a s  a  new e x t e n s i o n  o f  t h e  sys t em. ' '  22 SEC a t  815 

The  p r e s e n t  proposed  a c q u i s i t i o n  s i m i l a r l y  r e p r e s e n t s  a m a j o r  e x t e n s i o n  



I 
I 

I 
I 

1 

I 

i n t c j  new t e r r i t o r y  w h i c h  v e r y  m a t e r i a l l y  a n d  v e r y  s u h s t n l l t i a l  l y  e n I a r p e s  

t h e  s y s t e m .  

AEP cc)ncedes  i t s  sysLt '~n i s  " u n q u e s t i o n a b l y  l a r g e "  b u t  s t a t e s  

t h a t  when ~natchecl  a g a i n s t  c o m p a r a b l e  s y s t e l u s  i t  " i s  n o t  i n o r d i n a t e l y  

l a r g e  i n  a n y  r e s p e c t  . I t  I t s  c o n c l u s i o n s  a r e  r e a c h e d  by s h o w i n g  t h a t  

i n  1970  i t s  s y s t e m  g e n e r a t i o n  r e p r e s e n t e d  3.72 o f  t h e  n e t  g e n e r a t i o n  

o f  a 1  1  i n v e s t u r - o w n e d  a n d  p u b l i c l y - o w n e d  u t i  1  i t i e s  i n  t h e  c o n t i n e n t a l  

U n i t e d  S t a t e s  a n d  i t s  s a l e s  r e p r e s e n t e d  2.9% o f  t h e  t o t a l  s a l e s  o f  

e l e c t r i c i t y  o f  i n v e s t o r - o w n e d  a n d  p u b l i c l y - o w n e d  u t i l i t i e s  i n  t h e  

-1 4t 
c o n t i n e n t a l  U n i t e d  S t a t e s .  I n  1 9 7 0  AEP combined w i t h  CSOE r e p r e -  

s e n t e d  j u s t  o v e r  4% a n d  less  t h a n  3$% r e s p e c t i v e l y  i n  t h e  a f o r e s a i d  

c a t e g o r i e s .  However ,  r a t h e r  t h a n  compare  t h e  AEP s y s t e m  

w i t h  a l l  i n v e s t o r - o w n e d  a n d  publicly-owned u t i l i t i e s  i n  t h e  c o n t i n e n t a l  

U n i t e d  S t a t e s ,  a more s i g n i f i c a n t  and  r e a l i s t i c  c o m p a r i s o n  a p p e a r s  

i n  t h e  t a b l e s  a b o v e  w h i c h  show t h e  i n c r e a s e  i n  c o n c e n t r a t i o n  o f  

A E P 1 s  o p e r a t i o n s  i n  O h i o *  on  a p r o  f o r m a  b a s i s  and t h e  i n c r e a s e s  i n  t h e  

AEP s y s t e m  a s  w h o l e ,  o n  a p r o  fo rma b a s i s .  

AEP f u r t h e r  u r g e s  t h a t  a c o m p a r i s o n  o f  i t s  s y s t e m  i n c l u d i n g  

t h e  a d d i t i o n  o f  CSOE w i t h  f i f t e e n  o t h e r  l a r g e  i n v e s t o r - o w n e d  u t i l i t i e s  

i n d i c a t e s  i t  w i l l  n o t  b e  f i r s t  i n  a n y  u f  t h e  c a t e g o r i e s  m e n t i o n e d  

a b o v e .  However ,  e x c l u d i n g  TVA, a F e d e r a l  e n t i t y ,  a n d  C o n s o l i d a t e d  E d i s o n  

o f  New Y o r k , w h i c h  s e r v e s  t h e  N e w  Ynrk C i t y  a r e a  w i t h  a p o p u l a t i o n  o f  

-1 4 /  I t  i s  i n t e r e s t i n g  t o  n o t e  t h a t  f r o m  1 9 7 0  t o  1972 t h e  AEP s y s t e m  
g e n e r a t i o n  h a d  i n c r e a s e d  by 23.4X a n d  i t s  t o t a l  s a l e s  o f  e l e c t r i -
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9 m i l l i o n  w i t h  t h e  b u l k  o f  i t s  t r a n s m i s s i o n  nnrl d i s t r i b u t i o n  p l a n t  

u n d e r g r o u n d ,  t h e  AEP s y s t e m  woulcl r a n k  f i r s t  o r  s e c o n d  i n  t h e  [ n o s t  

s i g n i f i c a n t  c a t e g o r i e s  of 197 1  kwh s n les ,  o p e r a t i n g  r e v e n u c J s ,  e l e c t r i c  

u t i l i t y  p l a n t  ancl maximum demand a l t h o u g h  f i f t h  i n  e l e c t r i c  c u s t o n i e r s .  

T h e  r e c o r d  s u p p o r t s  t h e  c o n c l u s i o n  t h a t  t h e  AEP s y s t e m  e x c l u d i n g  

TVA a n d  C o n s o l i d a t e d  E d i s o n  is  t h e  l a r g e s t  i n v e s t o r - o w n e c l  e l e c t r i c  

u t i l i t y  s y s t e m  i n  t h e  n a t i o n  a s  m e a s u r e d  by t h e  kwh s a l e s ,  o p e r a t i n g  

r e v e n u e s ,  e l e c t r i c  u t i l i t y  p l a n t  and  maximum demand.  The  r e c o r d  a l s o  

s u p p o r t s  t h e  c o n c l u s i o n  t h a t  by a c q u i r i n g  CSOE t h e  AEP s y s t e m  i n  

O h i o  would b e  d o u b l e  t h e  s i z e  o f  t h e  n e x t  l a r g e s t  e l e c t r i c  u t i l i t y  

i n  O h i o .  The  i n c r e a s e s p e r  se, as  n o t e d  a b o v e ,  a r e  i n d i c a t i v e  o f  a 

t e n d e n c y  t o w a r d s  i n c r e a s e d  c o n c e n t r a t i o n  w h i c h  S e c t i o n  1 0  was d e s i g n e d  

to a r r e s t .  

I n  a p p l y i n g  t h e  s t a n d a r d s  of  S e c t i o n  2 i a ) ( 2 9 ) ( A >  i t  i s  

n e c e s s a r y , w h e n  e v a l u a t i n g  w h e t h e r  a s y s t e m ,  a s  d e f i n e d  t h e r e i n ,  i s  s o  

l a r g e  a s  t o  i m p a i r  the  a d v a n t a g e s  o f  l o c a l i z e d  management a n d  t h e  

e f f e c t i v e n e s s  o f  r e g u l a t i o n ,  t o  g i v e  c o n s i d e r a t i o n  t o  t h e  s t a t e  o f  t h e  

a r t .  I n  d e f i n i n g  a n  i n t e g r a t e d  p u b l i c - u t i l i t y  s y s t e m  C o n g r e s s  was 

o b v i o u s l y  a w a r e  t h a t  t e c h n o l o g i c a l  p r o g r e s s  h a d  b e e n  made by t h e  

e l e c t r i c  u t i l i t y  i n d u s t r y  a n d  t h a t  i t  would  c o n t i n u e  i n  t h e  f u t u r e .  

N e v e r t h e l e s s ,  i t  s o u g h t  a s s u r a n c e  t h a t  n o t w i t h s t a n d i n g  s u c h  d e v e l o p m e n t s ,  

r e f e r r e d  t o  a s  t h e  s t a t e  o f  t h e  a r t ,  s y s t e m s  would n o t  g row so 

l a r g e  a s  t o  i m p a i r  t h e  a d v a n t a g e s  o f  l o c a l i z e d  management o r  become 

u n a m e n a b l e  t o  e f f e c t i v e  r e g u l a t i o n .  T h e  Commission p o i n t e d  o u t  t h a t  

t h e  l e g i s l a t i v e  h i s t o r y  o f  t h a t  S e c t i o n  i n d i c a t e s  i t s  o v e r a l l  p u r p o s e  
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i s  n o t  o n l y  t h e  encouragement  of  o p e r a t i n g  a d v a n t a g e s  stemming from 

u n i f i e d  o p e r a t i o n s  t o  t h e  e x t e n t  t h a t  such  a d v a n t a g e s  a r e  n o t  outweighed 

by t h e  d i s a d v a n t a g e s  r e s u l t i n g  from undue c o n c e n t r a t i o n  of  economlc 

power ,  b u t  t h a t  t h i s  l a t t e r  s t a n d a r d  i s  a l s o  s p e c i f i c a l l y  embodied,  

a s  f a r  a s  a c q u i s i t i o n s  a r e  c o n c e r n e d ,  i n  S e c t i o n  1 0 ( b ) ( l )  o f  t h e  A c t .  

The S o u t h e r n  Company, 31  SEC 8 2 1 ,  933 ( 1 9 5 0 ) .  

C o n g r e s s '  b e l i e f  i n  t h e  f u t u r e  of  t h e  s t a t e  of  t h e  a r t  was 

j u s t i f i e d .  The e v i d e n c e  i n  t h e  r e c o r d  r e f l e c t s  t h a t  s i n c e  t h e  t u r n  

of t h e  c e n t u r y  c o n t i n u o u s l y  growing need f o r  e l e c t r i c  power h a s  p ro -  

v ided  t h e  impetus  f o r  t e c h n o l o g i c a l  improvements and i n n o v a t i o n s  i n  

t h e  e l e c t r i c  u t i l i t y  i n d u s t r y .  I n  t h e  p a s t  t h r e e  d e c a d e s  p r o g r e s s  i n  

g e n e r a t i n g  h a s  b rough t  a b o u t  s i g n i f i c a n t  i n c r e a s e s  i n  t h e  s i z e  o f  

g e n e r a t i n g  u n i t s  from a  c a p a c i t y  o f  a p p r o x i m a t e l y  200 mw i n  1946 t o  

a  c a p a c i t y  a b o u t  1 , 3 0 0  m w .  S u b s t a n t i a l  i n c r e a s e s  i n  t r a n s m i s s i o n  

v o l t a g e s  from 138 kv t o  765 kv a l s o  r e s u l t e d  from t h e  t e c h n o l o g i c a l  

a d v a n c e s .  P r e d i c t i o n s  by t h e  i n d u s t r y  a r e  t h a t  t h e  s i z e  of g e n e r a t i n g  

u n i t s  w i l l  c o n t i n u e  t o  i n c r e a s e  and may r e a c h  t h e  o r d e r  of 2 , 0 0 0  

megawat ts  by 1980 and p o s s i b l y  2 , 7 0 0  megawat ts  by 1990.  

The n a t i o n a l  demand f o r  e l e c t r i c i t y  h a s  fo l lowed  a p a t t e r n  

o f  d o u b l i n g  a b o u t  e v e r y  t e n  y e a r s .  Dur ing  t h e  p a s t  f i f t y  y e a r s  t h e  

most i m p o r t a n t  s i n g l e  change  i n  t h e  e l e c t r i c  i n d u s t r y  h a s  been t h e  

i n c r e a s e d  u s e  of n u c l e a r  e n e r g y .  I n  1946 t h e r e  was o n l y  1 , 0 0 0  megawatts  

of n l l c l e a r  g e n e r a t i n g  c a p a c i t y  i n  commercial  o p e r a t i o n .  I n d u s t r y  

p r e d i c t i o n s  now a r e  t h a t  by 1980 n u c l e a r  c a p a c i t y  may r e a c h  140,000 

megawat ts .  The  Atomic Energy Commission e s t i m a t e s  t h a t  by 1990 s u c h  
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c a p a c i t y  may b e  i n  t h e  o r d e r  o f  5 0 0 , 0 0 0  megawa t t s .  Along wit11 t h e  

t e c h n o l o g i a l  a d v a n c e s  t h e r e  d e v e l o p e d  n n e t w o r k  o f  i n t e r c o n n e c t i o n  

among t h e  v a r i o u s  u t i l i t i e s .  From s m a l l  i s o l a t e d  s y s t e m s  t h e r e  

e v o l v e d  a networic i n  which  n e a r l y  e v e r y  ~ u a j o r  e l e c t r i c  u t i l i t y  s y s t e m  

i n  t h e  c o u n t r y  i s  c o n n e c t e d  w i t h  n e i g h b o r i n g  s y s t e m s  t o  f o rm  a  

l a r g e  i n t e r c o n n e c t e d  n e t w o r k .  The i n n o v a t i o n s  i n  g e n e r a t i o n  and  t r a n s -

m i s s i o n  a c c e l e r a t e d  i n t e r c o n n e c t i o n  and  c o o r d i n a t i o n  among t h e  

v a r i o u s  s y s t e m s  i n  a n  e f f o r t  t o  a c h i e v e  g r e a t e r  e c o m y  , r e l i a b i l i t y  

and r e l a t i v e l y  l ower  u n i t  c o s t s  o f  o p e r a t i o n .  

J u s t  a s  c h a n g e s  o c c u r r e d  i n  t h e  t e c h n o l o g y  , s o  t o o  h a s  t h e  

s t r u c t u r e  and  c o m p o s i t i o n  o f  t h e  e l e c t r i c  u t i l i t y  i n d u s t r y  unde rgone  

c h a n g e .  I n  1927 t h e r e  we re  a b o u t  4 , 3 3 3  u t i l i t y  s y s t e m s  o f  which 

2 , 1 3 5  we re  p r i v a t e  o r  i n v e s t o r - o w n e d  and  2 , 1 9 8  p u b l i c  ( n u n - F e d e r a l )  

By 1 9 6 8 ,  t h e  number o f  s y s t e m s  d e c l i n e d  t o  3 , 4 8 0  o f  which  405  we re  

we re  p r i v a t e ,  2 , 0 7 5  p u b l i c  ( n o n - F e d e r a l ) ,  960  r u r a l  e l e c t r i c  c o o p e r a t i v e s  

and  4 0  F e d e r a l .  S i n c e  1962 t h e  i n v e s t o r - o w n e d  s y s t e m s  d e c l i n e d  a b o u t  
1 5 /
-. 

15.6% a s  a r e s u l t  o f  m e r g e r s  o r  a c q u i s i t i o n s .  

F u n c t i o n a l l y , n o t  a l l  o f  t h e  s y s t e m s  engage  i n  g e n e r a t i o n  and  

t r a n s m i s s i o n .  Jn  1968  a p p r o x i m a t e l y  30% o f  t h e  s y s t e m s  engaged  i n  

g e n e r a t i o n  and t r a n s m i s s i o n , p l u s  d i s t r i b u t i o n .  I n  t h e  p r i v a t e  s e c t o r  

a p p r o x i m a t e l y  62% o f  t h e  s y s t e m s  were  s o  engaged .  A t  t h e  end o f  1970  

t h e  i n v e s t o r - o w n e d  s egmen t  a c c o u n t e d  f o r  77% o f  t h e  n a t i o n ' s  g e n e r a t i n g  

c a p a c i t y ,  t h e  F e d e r a l  s e c t o r  a b o u t  139, w i t h  t h e  r e m a i n d e r  p r o v i d e d  

15/ C o m p e t i t i v e  A s p e c t s  o f  t h e  Energy I n c l u s t r y ,  H e a r i n g s  b e f o r e  S e n a t e  -

Subcommi t t e e  on A n t i t r u s t  and Monopy, 9 1 s t  Cong . ,  Ld S e s s .  5 6 0 ,  
5 6 1 ,  5 7 0  ( 1 9 7 0 )  ( "Ene rgy  H e a r i n g s t 1 ) .  
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by m u n i c i p a l  s y s t e m s  and  t h e  c o o p e . r a t i v e s .  T h e  e v i d e n c e  a l s o  shows  

t h a t  i n  1 9 6 8  t h e  r e g i s t e r e d  a n d  exempt  h o l d i n g - c o m p a n y  s y s t e m s  c o n -  

t r o l l e d  50 .3% o f  p r i v a t e l y - o w n e d  i n s t a l l e d  g e n e r a t i n g  c a p a c i t y  a n d  

t h a t  13 r e g i s t e r e d  h o l d i n g  c o m p a n i e s  c o n t r o l l e d  21 .3%.  I n  a d d i t i o n ,  

3 5  s e p a r a t e  d e c i s i o n  m a k a r s  ( 2 0  i n d e p e n d e n t  a n d  1 5  h o l d i n g  c o m p a n i e s )  
1 6 /-

r e p r e s e n t  t h e  l a r g e s t  7 0  c o m p a n i e s  a n d  c o n t r o l  70% o f  a l l  a s s e t s .  

T h e  c o n t i n u e d  h i g h e r  e n e r g y  r e q u i r e m e n t s  o f  t h e  e l e c t r i c  

i n d u s t r y  h a s  a l s o  b r o u g h t  a b o u t  c h a n g e s .  T h e  r e c o r d  shows t h e r e  w e r e  

2 0  e l e c t r i c  s y s t e m s  w i t h  a n n u a l  e n e r g y  r e q u i r e m e n t s  o f  1 0  b i l l i o n  kwh 

i n  1 9 6 2 .  I n  1 9 6 8  t h e r e  w e r e  i n  e x c e s s  o f  39 s y s t e m s  w i t h  t h i s  l e v e l  

-17 
o f  a n n u a l  e n e r g y  r e q u i r e m e n t s .  H e n c e ,  t h e  r e c o r d  e s t a b l i s h e s  t h a t  

c o n s i d e r a b l e  c h a n g e  h a s  o c c u r r e d  i n  t h e  s t a t e  of t h e  a r t  since the  A c t  was 

p a s s e d .  

T h e  l e g i s l a t i v e  h i s t o r y  o f  t h e  A c t  f u r n i s h e s  t h e  f r a m e w o r k  

f o r  a s c e r t a i n i n g  t h e  C o n g r e s s i o n a l  i n t e n t  u n d e r  S e c t i o n  1 0 ( c ) ( 2 )  o f  

t h e  A c t  w i t h  r e s p e c t  t o  w h e t h e r  t h e  s i z e  o f  a n  i n t e g r a t e d  p u b l i c - u t i l i t y  

s y s t e m  a s  d e f i n e d  i n  S e c t i o n  2 ( a ) ( 2 9 ) ( A )  i m p a i r s  t h e  a d v a n t a g e s  o f  

l o c a l i z e d  management a n d  e f f e c t i v e n e s s  o f  r e g u l a t i o n .  T h e  S e n a t e  

R e p o r t , i n  e m p h a s i z i n g  t h a t  a n  e s s e n t i a l l y  l o c a l  e n t e r p r i s e  i s  f a r  less 

l i k e l y  t o  a c c u m u l a t e  a  d i s p r o p o r t i o n a t e  amount  o f  p o l i t i c a l  a n d  economic  

power,  s t a t e d :  

1 6 /  E n e r g y  H e a r i n g s  a t  6 2 1 .  

1 7 /  C o m p e t i t i v e  A s p e c t s  o f  t h e  E n e r g y  I n d u s t r y ,  H e a r i n g s  b e f o r e  S e n a t e  

- S u b c o m m i t t e e  o n  A n t i t r u s t  a n d  Monopoly ,  9 1 s t  C o n g . ,  2d S e s s . ,  5 6 0 ,  I 



"'An o p e r a t i n g  sy s t em whose management i s  c o n f i n e d  
i n  i t s  i n t e r e s t ,  i t s  e n e r g i e s ,  a n d  i t s  p r o f i t s  t o  t h e  
n e e d s ,  t h e  p r o b l e m s ,  and  t h e  s e r v i c e  o f  o n e  r e g i o n a l  
community i s  l i k e l y  t o  s e r v e  t h a t  community b e t t e r ,  t o  
c o n f ~ n e  i t s e l f  t o  t h e  o p e r a t i n g  b u s i n e s s ,  t o  b e  amenab l e  
t o  l o c a l  r e g u l a t i o n ,  t o  b e  a t t u n e d  and r e s p o n s i b l e  t o  
t h e  f a i r  demands o f  t h e  p u b l i c ,  and  more o f t e n ,  t o  g e t  
a l o n g  w i t h  t h e  p u b l i c  t o  mu tua l  a d v s n t a g e  . . . and  
e s s e n t i a l l y  l o c a l  e n t e r p r i s e  i s  f a r  l e s s  l i k e l y  t o  
a c c u m u l a t e  a  d i s p r o p o r t i o n a t e  amount  o f  p o l i t i c a l  and  
economic  p o w e r . '  ( R e p o r t  o f  The  Commit tee  on I n t e r s t a t e  
Commerce, 7 4 t h  C ong . ,  1st S e s s .  Rep. No. 621 ,  May 1 3 ,  
1935 ,  p .  1 2 ) .  S e e  t o o  The  N o r t h  Amer ican  Company, 11 
S.E.C. 194  ( 1 9 4 2 ) . "  

AS n o t e d  e a r l i e r  AEP o p e r a t e s  i n  7  s t a t e s  and  owns ,  d i r e c t l y  

o r  i n d i r e c t l y ,  a l l  o f  t h e  o u t s t a n d i n g  common s t o c k s  o f  i t s  e l e c t r i c  

u t i l i t y  s u b s i d i a r i e s ,  t h e  s e r v i c e  a r e a s  o f  which  a r e  l o c a t e d  i n  one  

o r  more o f  t h e  s even  s t a t e s .  The  h e a d q u a r t e r s  and p r i n c i p a l  e x e c u t i v e  

o f f i c e  o f  t h e  s y s t e m  i s  l o c a t e d  i n  N e w  York C i t y .  The  c h i e f  e x e c u t i v e  

o f f i c e r  i s  t h e  p r e s i d e n t  o f  t h e  h o l d i n g  company and s e r v e s  i n  t h e  

same c a p a c i t y  f o r  e a c h  o f  t h e  24 s u b s i d i a r y  companies  i n c l u d i n g  t h e  

s e r v i c e  company, (Amer ican  E l e c t r i c  Power S e r v i c e  C o r p o r a t i o n )  w i t h  

o n e  e x c e p t i o n .  The  o t h e r  o f f i c e r s  and  d i r e c t o r s  o f  t h e  s e v e n  e l e c t r i c  

s u b s i d i a r i e s  c o n s i s t ,  f o r  t h e  most  p a r t ,  o f  t h e  same p e r s o n s .  The  

o p e r a t i o n s  o f  t h e  s y s t e m  a r e  c o n t r o l l e d  by means o f  e l e c t r o n i c  equ ipmen t  

l o c a t e d  i n  C a n t o n ,  O h i o .  

T h e  e v i d e n c e  d e m o n s t r a t e s  t h a t  " u l t i m a t e  d e c i s i o n s "  f o r  t h e  

e n t i r e  s y s t e m  a r e  made by i t s  c h i e f  e x e c u t i v e  o f f i c e r  who, a s  n o t e d ,  

h o l d s  a s imi l a r  o f f  i c e  i n  e a c h  o f  t h e  p r i n c i p a l  o p e r a t i n g  s u b s i d i a r i e s .  

I n c l u d e d  w i t h i n  t h e  a m b i t  o f  u l t i m a t e  d e c i s i o n s  a r e  a l l  m a t t e r s  a f f e c t i n g  

t h e  e n t i r e  s y s t e m .  T h e s e  r e l a t e  t o  i n c r e a s i n g  and d e c r e a s i n g  r a t e s ,  

m a t t e r s  which  h a v e  a n  i m p a c t  upon economies  and e f f i c i e n c i e s  f o r  t h e  



s y s t e m  ss a w h o l e  i n c l u d i n g  p l a n n i n g ,  g e n e r a t i o n ,  h i g h  v o l t a g e  t r a n s m i s s i o n ,  

t y p e  o f  e q u i p m e n t  d e s i g n ,  l o c a t i o n  o f  s i t e s ,  e n g i n e e r i n g  a n d  c o n s t r u c t i o n ,  

and t h e  f i n a n c i n g  o f  t h e  s y s t e m .  T h e  t e s t i m o n y  f u r t h e r  shows t h a t  

a l t h o u g h  t h e  g r e a t  p e r c e n t a g e  o f  t h e  d a i l y  d e c i s i o n  making  c o n c e r n i n g  

o p e r a t i o n s  o f  t h e  e l e c t r i c  u t i l i t y  i s  t h e  r e s p o n s i b i l i t y  o f  t h e  p e r s o n n e l  

i n  t h e  o p e r a t i n g  company,  r e s i d u a l  a u t h o r i t y  f o r  a l t e r i n g  o r  r e v e r s i n g  

d e c i s i o n s  by s u c h  p e r s o n n e l  i s  l o d g e d  i n  t h e  c h i e f  e x e c u t i v e  o f f i c e r  i n  

N e w  York.  C o o k ' s  t e s t i m o n y  b e s t  d e s c r i b e s  h i s  d u a l  c a p a c i t y  a s  c h i e f  

e x e c u t i v e  o f f i c e r  o f  t h e  h o l d i n g  company a n d  o f  e a c h  o f  i t s  o p e r a t i n g  

s u b s i d i a r i e s :  

"And i t  j u s t  h a p p e n s  t h a t  when u l t i m a t e  d e c i s i o n s  
h a v e  t o  b e  made,  t h e  l o c a t i o n  o f  t h e  c h i e f  e x e c u t i v e  
i s  i n  N e w  Y o r k ,  a n d  t h e r e f o r e  t h e  u l t i m a t e  d e c i s i o n  is 
made i n  N e w  York .  

B u t  t h a t  i s  n o t  t o  s a y  t h a t  t h e  d e c i s i o n  i s  made 
by a h o l d i n g  company,  o r  a  s e r v i c e  c o r p o r a t i o n .  I t  is 
o n l y  t o  s a y  t h a t  t h e  u l t i m a t e .  d e c i s i o n  t h a t  n e e d s  t o  b e  
made by t h e  c h i e f  e x e c u t i v e  o f  t h i s  company,  o r  i n d e e d  
o f  a n y  o t h e r  company,  i s  made i n  N e w  Y o r k ,  b u t  i t  i s  
made by t h e  man who i s  t h e r e  i n  h i s  c a p a c i t y  a s  t h e  c h i e f  
e x e c u t i v e  o f f i c e r .  o f  t h e  o p e r a t i n g  company . I 1  

I n  s o  f a r  a s  t h e  manner  i n  w h i c h  t h e  d e c i s i o n  making  p r o c e s s  i s  f u n c t i o n a l l y  

e x e r c i s e d  i n  t h e  s y s t e m ,  C o o k ' s  t e s t i m o n y  i s  a g a i n  m o s t  r e v e a l i n g  

he k e y  t o  u n d e r s t a n d i n g  t h e  . . . S y s t e m  l i e s  
i n  f o r g e t t i n g  a b o u t  t h e  f a c t  t h a t  i t  c o n t a i n s  a  number  
o f  c o r p o r a t e  e n t i t i e s ,  t h o s e  c o r p o r a t e  e n t i t i e s  e x i s t  b e c a u s e  
o f  l e g a l  r e q u i r e m e n t s .  The  h o l d i n g  company e x i s t s  b e c a u s e  
t h e  s y s t e m  i s  a n  i n t e g r a t e d  e l e c t r i c  u t i l i t y  s y s t e m ,  a n d  
n e e d s  t o  b e  h e l d  t o g e t h e r  b e c a u s e  t h e  o p e r a t i n g  c o m p a n i e s  
c o u l d  n o t  s e r v e  i n  some S t a t e s  a s  f o r e i g n  c o r p o r a t i o n s .  . . . 

"Now a h e l p f u l  a n a l o g y  i s  i f  you  c o u l d  t h i n k  o f  a 
l a r g e  i n d u s t r i a l  c o r p o r a t i o n  w h i c h  o p e r a t e s  t h r o u g h  a 
number o f  d i v i s i o n s ,  and which h a s  i n  t h e  c e n t r a l  o r g a n i z a t i o n  
a n  e x e c u t i v e  s t a f f  a n d  a g r o u p  o f  e x p e r t s  i n  p a r t i c u l a r  
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s p e c i a l t i e s ,  which e x p e r t s  a r e  a v a i l a b l e  t o  t a k e  c a r e  
. 	 of  m a t t e r s  t o  r e n d e r  a s s i s t a n c e  t o  t h e  s e v e r a l  d i v i s i o n s ,  

t h i s  i s ,  i n  e s s e n c e ,  what we have  i n  American E l e c t r i c  
Power w i t h  t h e  o p e r a t i n g  companies b e i n g  i n  e f f e c t  f o r  
p u r p o s e s  of  t h e  a n a l o g y  a  d i v i s i o n  w i t h  t h e  s e r v i c e  con\- 
pany i n  e f f e c t  b e i n g  t h e  c e n t r a l  e x e c u t i v e  and a d m i n i s t r a t i v e  
g roup  t h a t  h a s  t h e  s p e c i a  1  t e c h n i c a l  competence . " 

AEP c o n t e n d s  t h a t  t h e  t e s t i m o n y  r a t h e r  t h a n  e s t a b l i s h i n g  a n  

i n s e n s i t i v i t y  t o  l o c a l i z e d  c o n c e r n s  e s t a b l i s h e s  t h a t  t h e  s y s t e m ,  w i t h  

r e s p e c t  t o  u l t i m a t e  sys t em-wide  d e c i s i o n - m a k i n g  on s u c h  v i t a l  m a t t e r s  

a s  sys t em p l a n n i n g  and t h e  o p e r a t i o n  of  b u l k  g e n e r a t i o n  and t r a n s m i s s i o n  

f a c i l i t i e s , i l l u s t r a t e s  a n  a t t e m p t  by AEP t o  meet i t s  d u t y  t o  p r o v i d e  

low c o s t  and r e l i a b l e  s e r v i c e  t o  e v e r y  l o c i l i t y  and c u s t o m e r  w i t h i n  

i t s  s e r v i c e  a r e a .  AEP u r g e s  t h a t  s i n c e  i t  p r o p o s e s  t o  p r e s e r v e  t h e  

c o r p o r a t e  i d e n t i t y  of CSOE and t h a t  t h e  p r e s e n t  o f f i c e r s  of  CSOE w i l l  

r ema in ,  presumably  i n  c a p a c i t i e s  s i m i l a r  t o  t h o s e  o f  i t s  p r e s e n t  

o p e r a t i n g  u t i l i t i e s ,  d e c i s i o n s  by p e r s o n s  i n  t h e  a r e a  s e r v e d  by CSOE 

w i l l  c o n t i n u e  t o  be  made b e c a u s e  i t s  c o n c e p t  o f  management p e r m i t s  

l i n e  (as opposed  t o  s t a f f )  f u n c t i o n s  t o  be  per formed l o c a l l y .  AEP's 

c o n c l u s i o n  t h a t  t h e  r e c o r d  f a i l s  t o  d i s c l o s e  any  r e s p e c t  i n  which t h e  

b e n e f i t s  o f  l o c a l i z e d  management w i l l  be  impa i r ed  by t h e  proposed  t r a n s a c t i o n  

i s  unfounded.  The r e c o r d  c l e a r l y  e s t a b l i s h e s  t h a t  i f  t h e  proposed  

a c q u i s i t i o n  i s  consummated t h e  u l t i m a t e  d e c i s i o n a l  r e s p o n s i b i l i t y  

i n  such  v i t a l  a r e a s  a s  b u l k  power g e n e r t i t i o n ,  h i g h  v o l t a g e  t r a n s m i s s i o n ,  

e n g i n e e r i n g ,  c o n s t r u c t i o n  and  f i n a n c i n g  w i l l  s h i f t  f rom a  c h i e f  execu-

t i v e  o f f i c e r  l o c a t e d  i n  t h e  s e r v i c e  a r e a ,  t o  a  c h i e f  e x e c u t i v e  o f f i c e r  

who conceded ly  w i l l  be  removed from such a r e a  and whose d e f i n i t i v e  

r e s p o n s i b i l i t i e s  f o r  such  m a t t e r s  can  n o t ,  b e c a u s e  of  t h e  demands o f  a 

sys t em a s  f a r  f i l i n g  a s  t h e  AEP s y s t e m ,  be  c o n f i n e d  s o l e l y  t o  t h e  community 
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s e r v e d  by CSOE. Nor can  h e  b e  e x p e c t e d  t o  b e  r e a d i l y  a c c e s s a b l e  t o  

consumers  whose d e a a n d s  o r  needs  can  n o t  b e  r e s o l v e d  by l o c a l  

p e r s o n n e l  b u t  r e q u i r e  u l t i m a t e  s o l u t i o n  by t h e  c h i e f  e x e c u t i v e  o f f i c e r .  

An example o f  t h e  t y p e  o f  consumer c o n c e r n  which a  l o c a l  c h i e f  e x e c u t i v e  

o f f i c e r  would be  c o g n i z a n t  o f  i s  r e f e r r e d  t o  i n  t h e  1970 N a t i o n a l  

power Survey  o f  t h e  F e d e r a  1  Power Commission ( " N a t i o n a l  Power S u r v e y " ) .  

I t  s t a t e s  t h a t ,  commencing i n  a b o u t  1964,  mount ing  p u b l i c  c o n c e r n  

deve loped  a b o u t  a i r  p o l l u t i o n  f rom f o s s i l  f u e l e d  p l a n t s  and w a t e r  

p o l l u t i o n  from w a s t e  h e a t  o r  c h e m i c a l s  d i s c h a r g e d  t o  w a t e r  b o d i e s .  

E f f o r t s  t o  d e a l  w i t h  t h i s  gl-oding n a t i o n  w i d e  problem r e s u l t e d  i n  t h e  

p a s s a g e  of  t h e  C lean  A i r  Act  o f  1969 and amendments t h e r e t o  i n  1970 

and t h e  N a t i o n a l  E n v i r o n m e n t a l  P o l i c y  Ac t  o f  1969.  On t h e  l o c a l  

l e v e l  consumers  whose p r o p e r t i e s  a r e  a f f e c t e d  by p o l l u t i o n  f rom e x i s t i n g  

g e n e r a t i n g  f a c i l i t i e s  w i t h  h i g h  s u l f u r  o x i d e  e m i s s i o n s  o r  t h o s e  who 

cou ld  b e  a f f e c t e d  by p roposed  l o c a t i o n  o f  g e n e r a t i n g  f a c i l i t i e s  o r  

t r a n s m i s s i o n  l i n e s  on o r  c l o s e  t o  t h e i r  p r o p e r t i e s ,  might  f i n d  i t  

n e c e s s a r y  t o  b r i n g  t h e i r  p rob lems  f o r  s o l u t i o n  t o  a c h i e f  e x e c u t i v e  

o f f i c e r  whose d e c i s i o n  would b e  d e t e r m i n e d  s o l e l y  by t h e  n e e d s  o f  t h e  

l o c a l  s e r v i c e  a r e a  and t h e  l o c a l  community. A management whose 

i n t e r e s t s  a r e  c o n f i n e d  t o  t h e  needs  and problems o f  o n e  r e g i o n a l  community 

i s  more a p t  t o  s e r v e  t h a t  community w i t h  g r e a t e r  u n d e r s t a n d i n g  t h a n  

a l a r g e  wide  s p r e a d  s y s t e m ,  whose e s s e n t i a l  c o n c e r n s  m u s t ,  o f  n e c e s s i t y ,  

embrace t h e  e n t i r e  s e r v i c e  a r e a  o f  t h e  sys t em.  The c o n c e r n  o f  Congres s  

w i t h  t h e s e  m a t t e r s  h a s  been  no ted  above .  R e p o r t  o f  t h e  Committee on 

I n t e r s t a t e  Commerce 74  Cong. ,  1st S e s s .  Rep. No. 6 2 1 ,  May 1 8 ,  1935 p.  12 

-s u p r a .  
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AEP f u r t h e r  c o n t e n d s  t h a t  i n  a d d i t i o n  t o  p r e s e r v i n g  l o c a l  

mnagemen t  i f  t h e  a c q u i s i t i o n  i s  consummated i t  "p l ans"  t o  c o n s t r u c t  

a  m a j o r  sys t em o p e r a t i n g  h e a d q u a r t e r s  b u i l d i n g  i n  Columbus f o r  i t s  

s e r v i c e  c o r p o r a t i o n  and f o r  a  s u b s t a n t i a l  number and p o s s i b l y  a l l  

s e r v i c e  company p e r s o n n e l  p r e s e n t l y  l o c a t e d  i n  New York. The argument  

i f  r e l a t e d  t o  t h e  l o c a l  management c o n c e p t , i s  n o t  p e r s u a s i v e  f o r  

t h e r e  i s  no a s s u r a n c e  i n  t h e  r e c o r d  t h a t  i f  t h e  a c q u i s i t i o n  i s  

app roved  t h e  c o n s t r u c t i o n  w i l l ,  i n  f a c t ,  be  a c c o m p l i s h e d ;  o r  w h e t h e r  

i t  w i l l  be  b u i l t  w i t h i n  a p a r t i c u l a r  p e r i g d  of  t i m e .  I t  i s  q u i t e  

e v i d e n t  t h a t  t h e  u l t i m a t e  d e c i s i o n  a s  t o  w h e t h e r  t h e  o p e r a t i n g  

h e a d q u a r t e r s  b u i l d i n g  w i l l  b e  b u i l t  w i l l  i n  a l l  l i k e l i h o o d  b e  d e t e r m i n e d ,  

noL by l o c a l  management, b u t  by t h e  s y s t e m ' s  c h i e f  e x e c u t i v e  o f f i c e r  

who o b v i o u s l y  w i l l  be  gu ided  n o t  s o l e l y  by n e e d s  of  t h e  l o c a l  

community b u t  r a t h e r  t h o s e  which w i l l  b e  of  paramount  c o n c e r n  t o  t h e  

s y s t e m  a s  a  whole .  

I 

I n  a d d i t i o n ,  t h e r e  i s  no e v i d e n c e  t h a t  t h e  c h i e f  e x e c u t i v e  

o f f i c e r  w i l l  become a  r e s i d e n t  o f  Columbus, r a t h e r  t h e  i n d i c a t i o n s  

a r e  t h a t  h e a n d  p o s s i b l y  o t h e r  r e s p o n s i b l e  sys t em d e c i s i o n  makers  w i l l  

r emain  i n  N e w  York. I n  t h i s  c o n n e c t i o n  C h a r l e s  R .  R o s s ,  ( R o s s )  a  

f o r m e r  F e d e r a l  Power Commissioner  (1961  t o  19681,  and p r i o r  t h e r e t o  

Chairman o f  t h e  Vermont P u b l i c  S e r v i c e  Commission, t e s t i f i e d  h e  b e l i e v e d  

t h a t  r e c o g n i z i n g  t h a t  u t i l i t y  companies and t h e i r  c h i e f  e x e c u t i v e s  

a r e  b e i n g  c o n f r o n t e d  by an  e n v i r o n m e n t a l  a d a r e n e s s ,  i t  i s  more i m p o r t a n t  

t h a n  e v e r  t h a t  t h e  c h i e f  e x e c u t i v e  and t o p  d e c i s i o n  makers  b e  a p a r t  



a s p e c t s  o f  l o c a t i n g  t r a n s m i s s i o n  l i n e s ,  l o c a t i n g  g e n e r a t i n g  s t a t i o n s ,  

l o c a t i n g  s u b s t a t i o n s  a n d  l o c a t i n g  d i s t r i b u t i o n  l i n e s .  He c o n c l u d e d  

"I t h i n k  t o  t h e  e x t e n t  , . . . t h a t  c u s t o m e r s  
o f  a n  o p e r a t i n g  company a r e  n o t  b l e s s e d  b y  h a v i n g  
t h e  t o p  e x e c u t i v e  i n  t h e  o p e r a t i n g  t e r r i t o r y ,  t h e y  
h a v e  b e e n  r e n d e r e d  a d i s s e r v i c e  f r d m  a n  e n v i r o n m e n t a l  
a n d  e s t h e t i c  p o i n t  o f  v i e w  w h i c h  I c o n s i d e r  a n  
a s p e c t  o f  l o c a l i z e d  managemen t  . I 1  

His v i e w s  a r e  a c c e p t e d  a s  b e i n g  w i t h i n  t h e  m e a n i n g  o f  t h e  term l o c a l i z e d  

managemen t  a s  u s e d  i n  S e c t i o n  2 ( a ) ( 2 9 ) ( A )  o f  t h e  A c t  

W h e r e ,  a s  t h e  r e c o r d  i n  t h e  i n s t a n t  c a s e  d i s c l o s e s  t h e  AEP 

s y s t e m  managemen t  i s  h i g h l y  c e n t r a l i z e d  i n  N e w  Y o r k  a n d  t h e  e v i d e n c e  

r e f l e c t s  t h a t  s h o u l d  t h e  a c q u i s i t i o n  b e  c o n s u m m a t e d ,  v i t a l  p o l i c y  

d e t e r m i n a t i o n s  i n  m a t t e r s  i n v o l v i n g  o r  r e l a t i n g  t o  g e n e r a t i o n ,  t r a n s -

m i s s i o n  a n d  f i n a n c i n g  w i l l  n o t  b e  t h e  u l t i m a t e  r e s p o n s i b i l i t y  o f  

l o c a l  managemen t  b u t  t h a t  o f  t h e  c h i e f  e x e c u t i v e  o f f i c e r  o f  t h e  S y s t e m  

i n  New Y o r k ,  a f i n d i n g  c a n n o t  b e  made t h a t  t h e  a d v a n t a g e s  o f  l o c a l i z e d  

m a n a g e m e n t  w i  1 1  n o t  b e  i m p a i r e d .  S e c t i o n  2 ( a )  ( 2 9 )  ( A )  m a n d a t e s  t h a t  

a n  i n t e g r a t e d  p u b l i c - u t i l i t y  s y s t e m ,  a s  u s e d  i n  S e c t i o n  1 0 ( c ) ( 2 )  o f  

t h e  A c t ,  b e  o n e  t h a t  wou ld  i n s u r e  l o c a l  mnnagemen t  c l o t h e d  w i t h  u l t i m a t e  

d e c i s i o n - m a k i n g  a u t h o r i t y  r e s p o n s i b l e  t o  l o c a l  n e e d s  a n d  l o c a l  p u b l i c  

f e e l i n g ,  a l l  o f  w h i c h  f a c t o r s  t h e  r e c o r d  f a i l s  t o  e s t a b l i s h .  

C o n s i d e r a t i o n  m u s t  b e  g i v e n  u n d e r  S e c t i o n s  1 0  a n d  2 ( a ) ( 2 9 ) ( A )  

a s  t o  t h e  e f f e c t s  o f  t h e  p r o p o s e d  a c q u i s i t i o n  on  t h e  e f f e c t i v e n e s s  o f  

r e g u l a t i o n  o f  t h e  r e s u l t a n t  s y s t e m .  H e r e  a g a i n  t h e  A c t  i t s e l f  s e t s  

t h e  f r a m e w o r k  w i t h i n  w h i c h  t h e  a b o v e  S e c t i o n  s h o u l d  b e  v i e w e d .  S e c t i o n  

l ( a ) ( 5 )  s t a t e s  t h a t  p u b l i c - u t i l i t y  h o l d i n g  c o m p a n i e s  a n d  t h e i r  



s u b s i d i a r i e s  a r e  a f f e c t e d  w i t h  a n a t i o n a l  p u b l i c  i n t e r e s t  w h e r e  " t h e i r  

a c t i v i t i e s  e x t e n d i n g  o v e r  many S t a t e s  a r e  n o t  s u s c e p t i b l e  o f  e f f e c t i v e  

c o n t r o l  by a n y  S t a . t e  a n d  make d i f f i c u l t ,  i f  n o t  i m p o s s i b l e ,  e f f e c t i v e  

S t a t e  r e g u l a t i o n  o f  p u b l i c - u t i l i t y  c o m p a n i e s . "  AEE c o n c e d e d  t h a t  w h i l e  

t h e r e  i s  l i t t l e  d o u b t  t h a t  s t a t e  r e g u l a t o r y  c o m m i s s i o n s  w e r e  g e n e r a l l y  

i n e f f e c t i v e  i n  r e g u l a t i n g  t h e  m a s s i v e  h o l d i n g  c o m p a n i e s  o f  t h e  

d e p r e s s i o n  e r a ,  i t  i s  c l e a r  t h a t  s i n c e  1935  S t a t e  Commiss ions  h a v e  

g e n e r a l l y  b e e n  s t r e n g t h e n e d  by t h e i r  r e s p e c t i v e  l e g i s l a t u r e s  w i t h  l a r g e r  

s t a f f s ,  b e t t e r  a p p r o p r i a t i o n s  a n d  m o r e ' e f f e c t i v e  r e g u l a t o r y  l a w s .  

A s  a u t h o r i t y  f o r  s u c h  c o n c l u s i o n  AEE c i t e s  a 1 9 6 1  law j o u r n a l  a r t i c l e  

Such c o n c l u s i o n  i s  n o t  s u p p o r t e d  by t h e  r e c o r d .  I t  r e f l e c t s  t h a t  

i n  1 9 6 3  J u d g e  G i b s o n  i n  a d i s s e n t i n g  o p i n i o n  i n  a n  O h i o  r a t e  c a s e ,  

( O h i o  F u e l  Gas v .  P u b l i c  U t i l i t i e s  Commission o f  O h i o ,  191  K . E .  2d a t  

3 4 7 )  s t a t e d :  

' I .  . . t h e  C o m m i s s i o n ,  p a r t l y  b e c a u s e  o f  l a c k  o f  
i n t e r e s t ,  a n d  p a r t l y  b e c a u s e  o f  l a c k  o f  p e r s o n n e l ,  h a s  
a c c e p t e d  a n y  r a t e  s c h e d u l e  f i l e d  by t h e  u t i l i t y  as l o n g  
a s  i t  y i e l d s  a p p r o x i m a t e l y  t h e  same number  o f  d o l l a r s  
a u t h o r i z e d  t o  i t  a s  i n c r e a s e  e a r n i n g s . "  

M o r e o v e r ,  t h e  a n n u a l  r e p o r t  o f  t h e  P u b l i c  U t i l i t i e s  Commission o f  

O h i o  f o r  t h e  f i s c a l  y e a r  1972 shows l i t t l e  i m p r o v e m e n t ,  a l t h o u g h  

e f f o r t s  t o w a r d s  t h a t  e n d  a r e  b e i n g  made.  T h e  r e p o r t  s t a t e s  t h a t  

a l t h o u g h  t h e r e  were 8 i n v e s t o r - o w n e d  e l e c t r i c  u t i l i t i e s ,  8 9  m u n i c i p a l  

s y s t e m s ,  2 8  r u r a l  e l e c t r i c  c o o p e r a t i v e s  and 2 w h o l e s a l e  g e n e r a t i n g  

c o m p a n i e s  i n  O h i o ,  t h e  P u b l i c  U t i l i t i e s  Commission i n  t h e  p a s t  h a d  

"no o n e  t o  a n a l y z e  i n  d e t a i l  t h e  r a t e  s t r u c t u r e s  p r o f e r r e d  by t h e  

u t i l i t i e s " .  T h e  r e p o r t  f u r t h e r  s t a t e s  "Whi le  t a r i f f  c h a n g e s  were 



e x a m i n e d ,  t h e  Commission l a c k e d  t h e  p e r s o n n e l  t o  g i v e  them t h e  i n - d e p t h  

a n a l y s i s  t h e y  d e s e r v e d . "  I n  December  1 9 7 1  a  U t i l i t y  R a t e s  a n d  Economics  

S e c t i o n  was fo rmed  t o  e x p d d i t e  t h e  C o n m m i s s i o n ' s  w o r k l o a d .  T h e  S e c t i o n  

h a s  a p r o f e s s i o n a l  e n g i n e e r  w i t h  e x p e r t i s e  i n  r a t e  a n a l y s i s  and  a s t a f f  

B. '  
e c o n o m i s t .  The t e s t i m o n y  shows a d d i t i o n a l  a r e a s  i n  which  r e g u l a t i o n  

may b e  s a i d  t o  b e  less t h a n  e f f e c t i v e  E x a m p l e s  a r e  O h i o ' s  home r u l e  

r e q u i r e m e n t ,  i n  which  c i t i e s  h a v i n g  e v e n  l ess  c o m p e t e n t  p e r s o n n e l  t o  

make c a r e f u l  a n a l y s e s  o f  r a t e  m a t t e r s ,  and  O h i o ' s  r e p r o d u c t i o n - c o s t -

n e w - l e s s - d e p r e c i a t i o n  r a t e  b a s e  which  r e q u i r e s  a n  e x p e r i e n c e d  p r o f e s s i o n a l  

s t a f f  a n a l y s i s ,  a l s o  s o r e l y  l a c k i n g .  

AEP u r g e s  t h a t  t o  t h e  e x t e n t  t h a t  e f f e c t i v e n e s s  o f  r e g u l a t i o n  

may b e  judged  by  t h e  end  r e s u l t  o f  low c o s t  and  r e l i a b l e  s e r v i c e ,  t h e  

r e c o r d  shows t h a t ,  w i t h  m i n o r  e x c e p t i o n s ,  t h e  a v e r a g e  r e t a i l  r e a l i z a t i o n  

by e a c h  o f  t h e  s y s t e m ' s  s u b s i d i a r i e s  i s  t h e  l o w e s t  a v e r a g e  r e a l i z a t i o n  

o f  a n y  i n v e s t o r - o w n e d  p u b l i c  u t i l i t y  i n  e a c h  o f  t h e  s e v e n  s t a t e s  i n  

which  i t  o p e r a t e s .  However ,  t h e  r e c o r d  l a c k s  p r o o f  t h a t  s u c h  r e s u l t s  

were n e c e s s a r i l y  d i r e c t l y  a t t r i b u t a b l e  t o  e f f e c t i v e  r e g u l a t i o n  r a t h e r  

t h a n  e f f i c i e n c y  o f  o p e r a t i o n .  W i t h  r e s p e c t  t o  e f f e c t i v e n e s s  o f  r e g u l a t i o n  

D r .  D a v i d  S .  S c h w a r t z ,  ("Schwartz1I)  A s s i s t a n t  C h i e f  Economis t  o f  t h e  

F e d e r a l  Power C o m q i s s i o n ' s  O f f i c e  o f  Economics  t e s t i f i e d  t h a t  i n  1965  

t h e  r e t u r n  o n  e q u i t y  f o r  O h i o  Power was 1 9 . 1 % ,  i n  1966;  i t  was 2 0 X a n d  

i n  1968  i t  was 17 .8%.  The  1968  p e r c e n t a g e  r e t u r n  on e q u i t y  was t h e  

--1 8 /  	 O f f i c i a l  n o t i c e  i s  t a k e n  o f  t h e  J u l y  1 ,  1971 t o  J u n e  3 0 ,  1972 Annual  
R e p o r t  o f  The  P u b l i c  U t i l i t i e s  Commission o f  O h i o  t o  G o v e r n o r  
J o h n  J .  G i l l i g a n .  
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h i g h e s t  f o r  a n y  u t i l i t y  i n  Oh io  and t h e  s econd  l a r g e s t  i n  t h e  c o u n t r y .  

Schwar t z  f u r t h e r  t e s t i f i e d  t h a t  i n  t h i s  same p e r i o d  t h e  F e d e r a l  Power 

Commission was p e r m i t t i n g  6 and 6% p e r c e n t  o v e r a l l  "which r e s u l t s  some-

where i n  t h e  o r d e r  depend ing  on t h e  l e v e r a g e  and e q u i t y  and d e b t s  i n  

t h e  c a p i t a l  s t r u c t u r e ,  somewhere i n  t h e  r a n g e  o f  9  o r  lo? ,  n o t  t h e  

r a n g e  of  17 t o  20 p e r c e n t  on e q u i t y . "  He c o n c l u d e d , w i t h  j u s t i f i c a t i o n ,  

t h a t  t h e  Ohio  Commission ' ' h a s  n o t  promulga ted  t h e  t y p e  o f  t i g h t  

r e g u l a t o r y  c o n t r o l  on e a r n i n g s  l e v e l "  which h e  b e l i e v e d  a p p r o p r i a t e .  

AEP s u g g e s t s  t h a t  t h e  a p p a r e n t , d i s c r e p a n c y  between Oh io  

u t i l i t i e s  and t h e  r e s t  o f  t h e  i n d u s t r y  c o u l d  e a s i l y  s tem f rom t h e  

f a c t  t h a t  r a t e s  o f  r e t u r n  f o r  t h e  f o r m e r  a r e  c a l c u l a t e d  upon a 

r e l a t i v e l y  s m a l l e r  e q u i t y  b a s e  and t h a t  t h e  Ohio Commission u s e s  a  

" r e p r o d u c t i o n  c o s t  new" r a t e  b a s e  i n  c a l c u l a t i n g  r a t e s  o f  r e t u r n  

where  t h e  F e d e r a l  Power C o ~ m i s s i o n  employs an  o r i g i n a l  c o s t  b a s e .  

N o t w i t h s t a n d i n g  AEP's e x p l a n a t i o n  a s  t o  t h e  p o s s i b l e  d i f f e r e n c e s , t h e  

f a c t  r e m a i n s ,  and t h e  r e c o r d  s u p p o r t s  t h e  f i n d i n g ,  t h a t  Oh io  P o w e r ' s  

r a t e  o f  r e t u r n  on e q u i t y  a s  p e r m i t t e d  by t h e  Ohio  Commission was f a r  

h i g h e r  t h a n  t h a t  a l l owed  by t h e  F e d e r a l  Power Commission o r  f o r  t h a t  

m a t t e r  i n  o t h e r  s t a t e s .  The r e c o r d  f u r t h e r  s i g n i f i c a n t l y  shows t h a t  

w i t h  o n e  e x c e p t i o n  i n  1958 i n v o l v i n g  a f u e l  c o s t  a d j u s t m e n t ,  n o t w i t h -

s t a n d i n g  t h e  v a r i o u s  r a t e  a p p l i c a t i o n s  f i l e d  by Oh io  Power,  no f o r m a l  

r a t e  c a s e s ,  p r o c e e d i n g s  o r  i n v e s t i g a t i o n  h a v e  been b r o u g h t  a g a i n s t  
19 I'-

t h e  	company by t h e  Ohio  Commission s i n c e  1955.  Wi th  r e s p e c t  t o  

1_9_/ 	Though AEP c h a r a c t e r i z e s  t h i s  e v i d e n c e  a s  a f a b r i c a t e d  c o n c e r n  a s s e r t e d  
on t h e  b a s i s  o f  p a t e n t l y  h e a r s a y  s t a t e m e n t s  by Schwar t z  s i n c e  Schwar t z  
r e c e i v e d  t h e  i n f o r m a t i o n  by t e l e p h o n e  f rom t h e  c h i e f  a c c o u n t a n t  of  t h e  
Oh io  Commission. However, no e v i d e n c e  t o  t h e  c o n t r a r y  was o f f e r e d  and 
h i s  s t a t e m e n t  r e m a i n s  u n r e f u t e d  and i s  c r e d i t e d .  



- 55  -

t h e  r a t e s  o f  Oh io  Power i t  a p p e a r s  from t h e  e v i d e n c e  t h a t  f o r  t h e  

a v e r a g e  r e s i d e n t i a l  u s e r  o f  e l e c t r i c i t y  u s i n g  220 kwh p e r  month o r  

l e s s ,  c o n s t i t u t i n g  30% o f  Ohio  P o w e r ' s  c u s t o m e r s ,  no r a t e  r e d u c t i o n s  

h a v e  been  made f o r  t h i s  g r o u p  i n  t h e  l a s t  two d e c a d e s .  Upon t h e  

b a s i s  o f  t h e  i n s t a n t  r e c o r d  no f i n d i n g  may b e  made t h a t  t h e  i n c r e a s e  

i n  s i z e  which would r e s u l t  f rom t h e  proposed  a c q u i s i t i o n  would n o t  

i m p a i r  t h e  e f f e c t i v e n e s s  o f  r e g u l a t i o n  of  t h e  r e s u l t i n g  sys t em.  

Though t h e  s t a f f  r e c o g n i z e s  t h a t  b o t h  t h e  AEP sys t em and 

CSOE f a c e  s e r i o u s  e n v i r o n m e n t a l  problems i t  s u g g e s t s  t h a t  i f  t h e  

proposed  a c q u i s i t i o n  i s  e f f e c t e d  such  p rob lems  would become c o m p l i c a t e d  

and  CSOE may w e l l  wind up p a y i n g  f o r  AEPt s  e n v i r o n m e n t a l  s i n s ,  c aused  i n  

l a r g e  p a r t  by t h e  n e c e s s i t y  o f  AEk t o  expend s u b s t a n t i a l  sums t o  e l i m i n a t e  

p o l l u t i o n  t o  t h e  a i r  r e s u l t i n g  f rom i t s  u s e  o f  low q u a l i t y  c o a l .  In  s o  f a r  

a s  e f f e c t i v e n e s s  o f  r e g u l a t i a n  i s  c o n c e r n e d ,  t h e  a rgument  c a n n o t  be  a c c e p t e d .  

U n l i k e  o t h e r  f a c t o r s  ment ioned  above  where e f f e c t i v e n e s s  o f  r e g u l a t i o n  c o u l d  

be  i m p a i r e d ,  t h e r e  a p p e a r s  t o  b e  no b a s i s  i n  t h e  r e c o r d  f o r  c o n c l u d i n g  

t h a t  CSOE's problems i n  t h e  e n v i r o n m e n t a l  a r e a  a r e  more s u s c e p t i b l e  

of  s o l u t i o n  a s  a n  i n d e p e n d e n t  e n t i t y  t h a n  a s  a  s u b s i d i a r y  of  t h e  AEE 

s y s t e m ,  n o r  i s  t h e r e  e v i d e n c e  i n  t h e  r e c o r d  upon which a c o n c l u s i o n  

may b e  r eached  t h a t  i f  CSOE were  t o  become p a r t  o f  t h e  AEP sys t em i t  

would s u f f e r  s u b s t a n t i a l  f i n a n c i a l  harm b e c a u s e  o f  A E P t s  e n v i r o n m e n t a l  

p rob lems . 



A 1 l e g e d  Economies 

C o n s i d e r a t i o n  w i l l  b e  g i v e n  h e r e u n d e r  a s  t o  w h e t h e r  t h e  r e c o r d  

su 'ppor t s  t h e  f i n d i n g  r e q u i r e d  u n d e r  S e c t i o n  1 0 ( c ) ( 2 )  o f  t h e  Ac t  t h a t  

t h e  proposed  a c q u i s i t i o n  ~ i l l . ~ ~ s e r v e  t h e  p u b l i c  i n t e r e s t  by t e n d i n g  

towards  t h e  economical  and e f f i c i e n t  development  o f  an  i n t e g r a t e d  p u b l i c -  

u t i l i t y  sys tem."  T h e r e  seems l i t t l e  d o u b t  t h a t  t h e  above  c r i t e r i a  

f o r  a p p r o v i n g  a proposed  a c q u i s i t i o n  r e q u i r e s  a showing t h a t  s i g n i f i c a n t  

s a v i n g s  can  b e  a c h i e v e d .  The r e c o r d  c o n t a i n s  c o n s i d e r a b l e  t e s t i m o n y  

and documentary  e v i d e n c e  r e l a t i n g  b o t h  t o ' t h e  c a t e g o r i e s  o f  t h e  a n t i c i -  

p a t e d  s a v i n g s  t o g e t h e r  w i t h  t h e  p u r p o r t e d  amounts  o f  such  s a v i n g s  i n  

each  o f  t h e  c a t e g o r i e s .  AEP c o n t e n d s  t h a t  t h e  r e c o r d  e s t a b l i s h e s  i t s  

e s t i m a t e s  o f  s a v i n g s  are  r e a s o n a b l e  and  s a t i s f y  t h e  a p p l i c a b l e  s t a n d a r d s  

o f  S e c t i o n  1 0 ( c ) ( 2 ) .  The  D i v i s i o n  and t h e  Depar tment  d i s p u t e  t h e  

r e a s o n a b l e n e s s  o f  t h e  e s t i m a t e s  i n  n e a r l y  a l l  o f  t h e  c a t e g o r i e s .  The 

r e c o r d  d i s c l o s e s  t h a t  AEP f i r s t  c l a imed  t h a t  t h e  a n t i c i p a t e d  economies 

which would r e s u l t  f rom t h e  i n t e g r a t i o n  o f  CS3E i n t o  t h e  AEP sys t em 

-20 / 

re o f  t h e  magn i tude  a f  $69 m i l l i o n .  


V a s s e l l  t e s t i f i e d  a t  t h e  reopened h e a r i n g s  t h a t  d u r i n g  t h e  


t e n  y e a r  p e r i o d  t h r o u g h  1980,  t h e  c u m u l a t i v e ,  a g g r e g a t e  a n n u a l  s a v i n g s  

t h a t  would a c c r u e  t o  CSOE and t o  AEP fo l lowi-ng  t h e  a c q u i s i t i o n  by AEP, 

-20/  The  t e s t i m o n y  i n  s u p p o r t  o f  such  s a v i n g s  was p r o f e r r e d  by AEP1s 
A s s i s t a n t  V i c e  P r e s i d e n t  o f  Bulk  Power Supply  P l a n n i n g ,  Gregory  S .  
V a s s e l l  ( l l V a s s e l l t l ) ,  a  r e c o g n i z e d  e n g i n e e r i n g  e x p e r t  i n  t h e  b u l k  power 
f i e l d .  O t h e r  e x p e r t  w i t n e s s e s  a l s o  t e s t i f i e d  on  b e h a l f  o f  AEP 
r e g a r d i n g  sorrle a s p e c t s  o f  c l a imed  s a v i n g s .  Whi l e  some o f  t h e  f a c t s ,  
a s s u m p t i o n s ,  p r o j e c t i o n s  and c o n c l u s i o n s  o f  such  w i t n e s s e s  may n o t  
b e  found s u p p o r t e d  by t h e  r e c o r d  o r  may b e  de t e rmined  t o  b e  s p e c u l a t i v e ,  
i t  i s  s t a t e d  t h a t  based  upon a n  o b s e r v a t i o n  o f  such  w i t n e s s e s ,  t h e i r  
t e s t i m o n y  w a s  premised  upon g e n u i n e  c o n v i c t i o n  and t h e i r  v e r a c i t y  i s  
n.3t q u e s t i o n e d .  



1 

a s  a r e s u l t  o f  a r e d u c t i o n  i n  f u e l  c o s t s  and i n  i n s t a l l e d  g e n e r a t i n g  

c a p a c i t y  r e s e r v e s ,  would amount t o  $69 m i l l i o n .  The b r e a k  down o f  


t h e  f o r e g o i n g  amount by c a t e g o r i e s  i s :  $20 i n i l l i o n  i n  f u e l  c o s t s  


($10  m i l l i o n  a n t i c i p a t e d  d u r i n g  t h e  p e r i o d  1971 t h r o u g h  1975 and $10 


m i l l i o n  d u r i n g  t h e  p e r i o d  1976 t h r o u g h  1980) ;  $25 m i l l i o n  f rom 

c o m p a t a b i l i t y  o f  l oad  p a t t e r n s  $5 m i l l i o n  d u r i n g  t h e  p e r i o d  1971 

through 1975 and $20 m i l l i o n  d u r i n g  t h e  p e r i o d  1976 t h r o u g h  1 9 8 0 ) ;  

and $24 m i l l i o n  from r e d u c t i o n  i n  r e s e r v e s  d u r i n g  t h e  p e r i o d  1971 

21  /
-

t h rough  1980.  

The  r e c o r d  f u r t h e r  d i s c l o s e s  t h a t  d u r i n g  t h e  c o u r s e  o f  V a s s e l l ' s  

c r o s s  e x a m i n a t i o n  h e  d e t e r m i n e d  t h a t  h i s  e s t i m a t e  o f  s a v i n g s  o f  $69 

m i l l i o n  o r i g i n a l l y  i n c l u d e d  a s  p a r t  o f  h i s  d i r e c t  t e s t i m ~ n y  was t o o  

low and t h a t  i t  would be  i n c r e a s e d  by a p p r o x i m a t e l y  $30 m i l l i o n .  

The b a s i s  f o r  t h e s e  a d d i t i o n a l  s a v i n g s  was c l a imed  t o  r e s u l t  f rom 

t h r e e  s o u r c e s :  ( 1 )  a n  i n c r e a s e  by CSOE i n  l oad  p r o j e c t i o n s  f o r  f u t u r e  

y e a r s  which would add a b o u t  $7 m i l l i o n ;  ( 2 )  i n c r e a s i n g  from $150 p e r  

k w  t o  $250 p e r  kw which would add a b o u t  a n o t h e r  $7 m i l l i o n  and ( 3 )  

s a v i n g s  i n  o p e r a t i n g  and  ma in t enance  e x p e n s e ,  o t h e r  t h a n  f u e l ,  on t h e  

CSOE g e n e r a t i n g  equipment  which would be  r educed  i f  CSOE were  p a r t  of 

1 t he  AEP sys t em a d d i n g  a p p r o x i m a t e l y  $20 s i l l i o n  o f  e s t i m a t e d  s a v i n g s  

I 22-/ 

a v e r  t h e  t e n  y e a r  p e r i o d  t o  1980.  ' 

2L/ I n  t h i s  c o n n e c t i o n  i t  i s  i n t e r e s t i n g  t o  n o t e  t h a t  p r i o r  t o  t h e  

r eopened  h e a r i n g s  AEPt s  e x p e r t  w i t n e s s  w i t h  r e s p e c t  t o  f u e l  c o s t  

s a v i n g s  t e s t i f i e d  t h a t  t h e  a c q u i s i t i o n  would p roduce  measu rab le  

a n n u a l  s a v i n g s  i n  t h e  amount o f  $1 .4  m i l l i o n  i n  1969 and $1 .2  

m i l l i o n  by 1975.  


Al though t h e s e  a d d i t i o n a l  c l a imed  s a v i n g s  add t o  $34 m i l l i o n  a s  n o t e d  
I 

i n  t h e  t e x t ,  t h e  r e c o r d  t e s t i m o n y  r e f e r s  t o  t h e  a d d i t i o n a l  
" a p p r o x i m s t e l y "  $30 m i l l i o n .  

I 



, 

1 

I t  s h o u l d  be  n o t e d  a t  t h e  o u t s e t  t h a t  t h e  o r i g i n a l  $69 n i l l i o n  

of s a v i n g s  which AEP a n t i c i p a t e s  a s  a  r e s c l l t  o f  i n t e g r a t i n g  CS9E i n t o  

t h e  AEP sys t em a r e  e s t i m a t e s  p r e p a r e d  f o r  t h e  most p a r t  e i t h e r  by V a s s e l l  

o r  p e r s o n s  u n d e r  h i s  s u p e r v i s i o n  and p u r p o r t  t o  r e f l e c t  h i s  judgment 

and p r o j e c t i o n s  based  upon such  s t u d i e s .  The a d d i t i o n a l  $30 m i l l i o n  

r e f l e c t s  Loth a change  i n  h i s  o r i g i n a l  e s t i m a t e  which h e  f e l t  was t o o  

low and t h e  a d d i t i o n  o f  o p e r a t i n g  and ma in t enance  e x p e n s e  h e  had n o t  

p r e v i o u s l y  men t ioned .  It shou ld  a l s o  b e d n o t e d  t h a t  i n  e s s e n c e  t h e  

c la imed s a v i n g s  r e l a t e  t o  t h e  p r o d u c t i o n  of  b u l k  power,namely,  g e n e r a t i o n  

and t r a n s m i s s i o n  and n o t  t h e  r e t a i l  d i s t r i b u t i o n  o f  power. A t  a n y  r a t e  

n e i t h e r  AEP n o r  i t s  e x p e r t s  g i v e  a s s u r a n c e  t h a t  t h e  c l a imed  s a v i n g s  

w i l l ,  i n  f a c t ,  b e  r e a l i z e d  i n  t h e  s p e c i f i c  amounts  s e t  f o r t h  a b o v e  

s i n c e  t h e y  u n q u e s t i o n a b l y  r e f l e c t  V a s s e l l  ' s  judgment based  upon s t u d i e s  

h e  made coup led  w i t h  h i s  e x p e r i e n c e .  The  Commission i n  i t s  e a r l i e r  

d e c i s i o n  n o t e d  t h e  c a u t i o n  r e q u i r e d  i n  a s e s s i n g  c l a imed  s a v i n g s : 

" E s t i m a t e s  o f  s a v i n g s  and b e n e f i t s  p u r p o r t i n g  
t o  s t a t e  p r e c i s e  d o l l a r  and k i l o w a t t  f i g u r e s  . . . . a r e  
e s s e n t i a l l y ,  r e a c h e d  i n  terms o f  a s e r i e s  o f  j udgmen t s ,  
w e i g h t i n g s ,  and t h e  measurement  o f  many imponde rab le s .  
I t  i s  n o t  e a s y  t o  f i n d  p r e c i s e  d o l l a r  and k i l o w a t t  o f f -
s e t s  t o  t h e s e  e s t i m a t e s  t o  e x p r e s s  t h e  d i s a d v a n t a g e s  
i n h e r e n t  i n  t h e  s p r e a d  o f  c o n t r o l . I 1  ( 2 2  S.E.C. 8 0 8 ,  818 )  

Each o f  t h e  m a j o r  c a t e g o r i e s  o f  c l a imed  s a v i n g s  i s  a n a l y z e d  be low.  

E s t i m a t e s  o f  F u e l  C o s t  S a v i n g s  

P e r h a p s  t h e  most  i l l u s t r a t i v e  example  o f  t h e  n e c e s s i t y  o f  

I

I c a r e f u l l y  e v a l u a t i n g  AEP's p r o j e c t e d  e s t i m a t e  o f  s a v i n g s  and d e t e r m i n i n g  


t h e  r e l i a n c e  which msy b e  p l a c e d  t h e r e o n  a p p e a r s  i n  t h e  c a t e g o r y  of  


I 
 f u e l  s a v i n g s .  I t  w i l l  b e  r e c a l l e d  t h a t  V a s s e l l  o r i g i n a l l y  e s t i m a t e d  a 


I 



p r o j 2 c t e d  j;aulngs i n  Fa1.1 ::osCs of $20  m i l l i o n  f o r  t i e  t e n  y e a r  p e r i o d  

1971-i98,3., E s s e n t i a l l y  ' ;his e s t i m a t e  was t h e  resu-I-t :)f a c o ~ n p ~ t e r i z e . - I  

s 2 , ~ d v.::i!':igned t o  r e f l e c t  s a v i n g s  s temning f r o n  AEP and CSOE combined 

o p e r a t i o n s ,  assuming CSOEt s g.?-ne r a c i n g  c a ? a z i  t y  would b e  -integrat.::l  

; q t o  t i le  AEP z e n t r a l  d i s p a t c h .  9112 of  t h e  ess ; .n t ia l  e l e m e n t s  snd of 

.-.c r u c i a l  s i g n i f i c a n c e  t c s ucha  szudy,  t o  a r r i  ~e 3~ .? ::,t:lings ~ 2 i r-, vi.;~ 	 : 

4-
,114 l e v e l  of c o a l  z o s t s  t o  t h e  AETJ sys tem and t o  CS3E. Va:;.;ell t e s t i f i e d  

t h a t  s i n c e  t h e  f a l l  o f  1'36i3 when t h e  o r i g i n s f .  . lear ings  w-,:<-:.1.??.3, c:nal 

c o s t s  "changed v e r y  s i g n i f i c a n t l y t t  f o r  b o t h  t h e  AEP sys tem and CSDE; 

and t h a t  5:):- the r e o p ~ 3 e . j  ! ~ p _ a r i ~ g ~ ,  i n  J u l y  195'3, i n  p r c n a - a t i o n  he 

e s t i m a t e d  t h e  amount o f  i n c r e a s s s  i n  c o a l  c o s t s  f o r  e a c h  o f  t h e  AE!? 

p l a n t s  f o r  1971,  1373 an*d 1.375, rni-1 w s . 5  f ~ r n i s h e d  s i i n i l . 3 ~  i n f o r m a t i o n  

.-23/  
by C33E f o r  t h e  l a t t e r ' s  p l s n t s ,  Such e s t i m a t e s  ;qer3 Lien inc luded  

i n  hFs f u e l  c o s ~srudy Eron which s a v i n g s  w e r e  e s t i m a t e d .  I n  l i g h t  

of t h e  f a c t  t h s t  t h e s e  p r o c e e d i n g s  h a - ~ cbeen s o  p r o t r < i c t e d  L ?  -135 

. ,be.-ome ~ J S ~ L Q - ?t31roiilparc t h e  f u e l  c o s t  e s t i m a ~ e s  w i t h  a c t u a l  c o s t s  

f o r  t h e  y e a r  1971. Such conlpa-rison p i -ovid .2~ a s ign i f i can . ;  g1i.i:: i n  

fo.;.;o::!. .I;- !-lg r. . i .~- l snentas  t o  t h e  r e l i a b i l i t y  oC t h e  c l a imed  s s v i n g s .  

Befo re  a n a l y z i n g  t h e  compar isons  i t  i s  noted  t h a t  lPia*;n?l 

,?stiins:?:! c 6 a t  ASP'S f u e l  costs f o r  its generating p l a n t s  woill-1 b e  

--23/ 	 The r e c o r d  r e f l e c t s  t h a t  t h e  e s t i m a t e s  f o r  f u t : . ~ r ?  c o a l  c o s t s  f o r  
each of t h e  AEP g e n e r a t i n g  p l a n t s  x e r e ,  i n  f a c t ,  f u r n i s h e d  t o  
i/3.33?11 by two o t h e r  empi,3ye% of .1EP ~ , IVT)! : . JP~  i n  co.al pu rchases .  
Vassell t e s t i f i e d  he d i d  n o t  know t h e  manner i n  which such c o a l  
e s t i m a t e s  had ur:?n foi-mi.l!.sted b a t  mere ly  a c c e p t e d  t h e  f i g a r e s  
f u r n i s h e d  by t h e  two AEP of E i c i a l s .  



inc reased  t c >  a iil.?~I.l e x i ? n c  over  1366 e s t i m a t e s  2nd t h a t  such i nc r ea se  

w u l d  oe  l e s s  thsn  expected a t  CSOE p i a n t s .  fie t e s t i f i e d :  

" l c  estimate of Euel c o s t s ]  dem3nstra tes  t h a t  
f u e l  c o s t s  a t  m ~ s t  AEP p l a n t s  w i l l  l i k ewl ; ?  i n c r e a s e  
d u r i n g  1971-1'375 pe r i od ,  a s  compared t o  1965. This  
i n c r z a s e  w i l l  be s u b s t a n t i a l l y  slnsller_, h x ~ e v e r ,  than 
tila'; expacteil a t  CES [CSOE] Pian t s .  I' (unders.:oring s u p p l i e d )  

1Jhen asked t h e  s i g n i f i c a n c ~  oE t h e  AF? and CSOE e s t i m a t e s  t aken  r t ~ g e t h e r  

he t e s t i f i e d  : 

I f .  . . t h e  estima'ed f u e l  c o s r  a t  Conesv i l l e  of  
25.35 r..?ncs p-;lni  l l i o n  B t a  i n  19'11, 25.42 c e n t s  p2r 

m i l l i o n  Btu i n  1973, and 25.97 c e n t s  p e r  m i l l i o n  Btu 

i n  i975,  i.; sclbq:.lntiaLly h ighe r  than  t h e  Euel c o s t s  

a t  a l l  bu t  one of AEP1s p l a n t s  d u r i n g  t h e  same 

p2r iod . . . . :unaerscor ing supp i i ed )  


Th,? fo l lowing  t a b l e s  p o r t r a y  a comparison of t h e  f u e l  c o s t s  e s t i m a t e s  

For 1971 .d'th a c t u a l  f u e l  costs 3 3  -eported by t h e  AEP system and 

24-
CSOE: 

24_/ The informat ion i n  columns (1) through ( 4 )  i n  t h e s e  tsb!.es var; 
t aken  from ABP e x h i b i t s  i n  t h e  record.  Columns ( 5 )  and ( 6 )  
we r e  a,dded. 
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A p e r u s s l  of t h e  c a b l e  c o m p a r i n g  p r o j e c t e d  f u e l  c o s t s  f o r  

p l a n t s  i n  t h e  AEP s y s t e m  w i t h  a - t u s l  f u e l  c o s t s  f o r  1 3 7 1  d ( . . n o n s t r a t e s  

t h a t  t h e  a c t u a l  c o s t s  s u b s t a n t i a l l y  e x c e e d e d  t h e  P I - o j e c t i o n s  aqd thnz 

s u c h  e x c e s s  r a n g e d ,  w i t h  o n e  e x c e p t i o n ,  f r o m  a low  o f  30.31 t o  a 

h i g h  o f  7 6 - 3 2 .  The  a c t u a l  f i l e 1  c o s t s  f o r  CSOO p l a n t s  f o r  1 9 7 1  d i d  

n o t  s u 5 s t a n t i a l l y  exceed CSOE '  s p r o j ~ c t i p n s .  The  t a b l . ?  p r c s e n t i n g  a 

c o i n p a r i s o n  o f  p r o j e c t e d  f u e l  c o s t s  f o r  CSOE p l a n t s  w i t h  ~ c t u a l  f ue l .  

z o s t s  f o r  i 9 7 1  shows  t h a t  i n  f o u r  o f  t h e  p l a n t s  t h e  a c t u a l  c o s t s  w e r e  

less  t h a n  t h e  estimates, i n  f o u r  o t h e r  p l a n t s  t h e  a c t u a l  c o a l  c o s t s  

e x c e e d e d  p r o j e c t i o n s  i n  a r a n g e  frvrn a low u f  1.YX t o  a h i g h  o f  52 

a n d  i n  t h e  t h r e e  r e m a i n i n g  p l a n t s  t h e  e x c e s s  o f  a c t u a l  u i re r  p r o j e c t e d  

w e r e  3 7 . 2 % ,  72 .9% a n d  85.3Z. T h e s e  t a b l e s  t h u s  c l e a r l y  i l l u s t r a k r  

t h a t  V a s s e l l ' s  j ~ d g m e n t  t h a t  t h e  i n c r e a s e s  p r o j e c t e d  f o r  t h e  AEP 

p l a n t s  f o r  1971  wou ld  b e  s i l ' , s t a n t i a l l y  s m a l l e r  t h a n  i n c r e a s e s  

e x p e c t e d  a t  CS04 p l a n t s  was  n o t  c o c i - o b o r a t e d  by a c t i l a l  r e s u l t s .  I n  

a d d i t i o n ,  a s  n o t e d  i n  t h e  f o r e g o i n g  t a b l e s  V a s s e l l  z s t i n s t e d  t h a t  i n  

1 9 7 1  t h e  f u e l  c o s t s  st t h e  C o n e s v i l l e  p l a n t  o f  CSgE, w h i c h  h c  

c h a r a c t e r i z e d  ss t h e  l a r g e s t  a n d  m o s t  e f f i c i e n t  p l a n t  i n  t h e  CSOE 

s y s t e m ,  wou ld  2xceed  t h e  f u e l  c o s t  a t  e v e r y  AEP p l a n t ,  w i t h  o n e  

e x c e p t i o n .  A g s i n  V a s s e l l  ' s  judgmen t  no: o n l y  was  n o t  c o r r o b o r a t e d  

by a c t u a l  r e s u l t s  i n  1 9 7 1 ,  b u t  s u c h  r e s u l t s  were t h e  r e v e r s e  o f  h i s  

p = e d i c t i o n .  The  T a b l e s  show Muskingum R i v e r ' s  f u e l  c o a t  oC 30 .17 ; /  

t n l l l i o n  B tu  e x c e e d e d  C o n e s v i l l e  c o s t  o f  2 2 . 6 3 C / m i l l i o n  B tu  by 7 . 5 4 C l  

m i l l i o n  B k u .  .4; silown i n  t h e  ' T a b l e s  . a ~ o v e ,  t h e  e x c e s s  o f  1971  a c t u a l  
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f u e l  c o s t s  o v e r  p r o j e c t i o n s  f o r  'he AEP p l a n t s  vas s - ~ b s t a n t i a l l ~  

g r e a t e r  t h a n  t h e  m o d e r a t e  i n c r e a s e  a t  t h e  C o n e s v i l l e  p l a n t ,  with 

t h r a e  m i n o r  e x c e p t i o n s .  

AEP c o n t e n d s  t h a t  a l l  u t i l i t i e s  a r e  s u b j e c t  t o  t h e  p r c a s u r e s  

o f  t h e  r e c e n t l y  e r r a t i c  c o a l  m a r k e t  a n d  u r g e s  t h a t  w h i l e  t h e  s i z f  

of t h e  d ~ f f e r e n t i a l  b e t w e e n  t h e  a v e r a g e  f u e l  c o s t s  o f  t h e  twa s y s t e m s  

n 3 y  c h a n g e  E r x n  y e a r  t o  y e a r ,  a n d  rnsy become n e g a t i v e  f o r  a  s h o r t  

p e r i o d  o f  t i m e ,  a s  i t  d i d  i n  1 3 7 1 ,  t h e r e  i s  no  r e a s o n  t o  a s sume  t h a t  

t h e  t r e n d  s h o w i n g  AEP's f u e l  c o s t s  t o  b e  l a w s r  t h a n  t h o a e  o f  CSOE 

u i l l  n o t  c o n t i n u e .  The a r g u m e n t  i s  n o t  p c r s u s s i v e  n o r  i s  i t  s g p p a r t ~ d  

by t h e  r e c o r d .  I n  f a c t  t h e  r e c o r d  shows t h a t  c o a l  c o s t s  a r z  c o n t i n u i n g-
251-

t o  i n c r e a s e .  G iven  a c o n t i n u a t i o n  o f  t h e  p r e s e n t  economy and t h e  

i n c r e a s i n g  i n p a c t  o f  environmental p r o b l e m s  a s s o c i a t e d  w i t h  t h e  c o a l  

m i n i n g  i n d u s t r y  t h e r z  i s  no  bs: ; ls  i n  t h e  r c c o r d  f o r  b e l i e v i n g  t h s t  t h e  

c o z t  o f  c o a l  w i l l  b e  s u b s t a n t i a l l y  r e d u c e d  i n  th.. f u t u r e  a n d  t h e r e  i s  

no  b a s i s  f o r  c o n c l u d i n g  t h a t  AEP ' s  f u e l  c o s t s  w i l l  eve r  appcoa ,=h  t h e  

lor ]  e;tim-?:e assu.ned by V a s s e l l .  The r e c o r d  s u p ? s r t s  a c o n t r a r y  

f i n d i n g .  

V s : < * ; p _ l l ' s f u e l  sa:Tings s i u d  i.es f u r t h e r  e s t i m a t e d  t h a t  two 1393  

--25/ 	 O f f i c i a l  n o t i c e  i s  t a k e n  o f  t i e  p - ~ s p e c t u s  d a t e d  A u ~ u s t  2 9 ,  1972 ,  
f i l e d  a s  p a r t  o f  t h e  r e g i s t r a t i o n  s t a t e m e q t  o f  Kentucky Power 
Company (S.E.C. F i l e  No. 23451791,  w h i c h  s t a t e s  t h a t  t h e r e  h s s  
b e e n  a ; u b s i a n t i a l  i n c r e a s e  i n  f u e l  c o s t s  a t  t h e  B i g  Sandy  p l a n t  
a n d  t h a t  t h e  c o s t  o f  c o a l  h a s  5nc rea ; ed  f rom an a v e r a g e  c o s t  o f  
19 c e n t s  i n  1969 t o  3 3 , 2 8  c e n t s  p e r  m i l l i o n  BTU f o r  1371  and  LO 

33 ,79  c e n t s  f o r  t h e  1 2  mon ths  ended May 3 1 ,  1972.  Compare t h e  
a ; l t i l a l  f i g g ~ r e  f o r  1 9 7 1  w i t h  V a s s e l l ' s  e s t i m a t e  o f  19 .7  c e n t s  
p e r  m i l l i o n  BTU r o r  1 9 7 1 ,  
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rnv 2 c n e r a ; i n g  u n i t s  would be l o c a t e d  a t  a Western Kentucky s i t e  i n  

1974 3nd 1375 m~sing low c o a t  Western Kentucky c o a l .  He p r o j e c t e d  

a n  e s t i m a t e d  f u e l  c o s t  i n  1974-75 gf 20.9 ZEnts p e r  mf.l l i3n BTU. 

However, AEP's p l a n s  a p p a r e n t l y  c h a n g e d , f o r  i t  now rep5:ts t h e  two 

u n i t s  u:l l  be  l o c a t e d  i n  S o u t h e r n  Onio where  i t  p l a n s  t o  d e v e l o p  

i t s  n:+n c o a l  r e s e r v e s  : ~ h ' c i i:.+illhave t o  be "deep mined," e q t a i l i n g ,  

a c c o r d i n g  t o  V a s s e l l ,  a g r e a t e r  expanse  t h a n  " s t r i p  m i n i n g . "  Al though  

AEP made no e s t i m a t e  o f  t h e  e x p e c t e d  cos,t o f  t h i s  c o a l  s d p p l y ,  a 

compar i son  oE t h e  1971 c o a l  c o s t  f o r  i t s  M ~ s k i n g ~ l mp l a n t  o f  30.17 

2 e n t s  p e r  m i l l i o n  BTU where  c o a l  i s  s t r i p  mined,  and a l l o w i n g  f o r  

p o s s i b l e  d i f f e r e n c e s  i n  t r a n s p o r t a t i o n  and o t h e r  c o s t s ,  i t  i s  r e a s o n a b l e  

t o  assu-ne t h a t  u n d e r  a l l  o f  t h e  c i r c u m s t a n c e s  t h e  e s t i m a t e d  c o s t  o f  

20.9  c e n t s  p e r  m i l l i o n  BTU used  by V a s s e l l  i n  h i s  f u e l  c o s t  s t u d i e s  

f o r  t h e s e  t w 3  u n i t s  was s u b s t a n t i a l l y  u n d e r s t a t e d  and t h e  p r o j e c t e d  

s a v i n g s  b a s e d  t h e r e o n  c a n n o t  be c o n s i d e r e d  d h o l l y  r e l i a b l e .  V a s s e l l  

t e s t i f i e d  t h a t  d e l a y  i n  cam-nercia l  o p e r a t i n g  d a t e s  o f  a  g e n e r a t i n g  

u n i t  was a n  i m p o r t a n t  f a c t o r  i n  h i s  s t u d i e s .  AEP h s s  e x p e r i e n c e d  

d e l a y s  i n  c o n s t r u c t i o n  df  i t s  l a r g e r  and p r e s u n a b l y  :nore e f f i c i e n t  

u n i t s ,  p l a c i n g  t h e  g e n e r a t i n g  burden on o l d e r ,  l e s s - e f f i c i e n t  u n i t s .  

T h i s  w ~ u l d  r e s u l t  i n  r e d u c i n g  o r  e l i m i n a t i n g  s a v i n g s  ~ u r p s r t e d l y  

~ ~ c r u i n gfrom t h e  AE? and CSOE j o i n t  d i s p a t c h .  The r e c o r d  shows t h a t  

i n  V a s s e l l ' s  Fuel s a ' j i n g s  s t u d y , e s t i m a t e s  were  made a s  t o  t h e  t i m e  

when p a r t i c u l a r  u n i t s  would be pl -aced i n  o p e r a t i o n .  Of s i g n i f i c a n c e  

t o  t h e  s t u d y ,  b e c a u s e  o f  t h e i r  s i z e  and low e n e r g y  c o s t ,  were two 1103 



mw u n c l e a r  u n i t s  a t  t h e  Dvna ld  C.  Cook N u c l e a r  P l a n t .  V a s s e l l  

e s t i m a t e d  t h a t  u n i t  No. 1 wau ld  b e  p l a c e d  i n  c o m m e r c i a l  o p e r a t i o n  

S e p t e m b e r  1 9 7 2  a n d  u n i t  No. 2  i n  J u n e  1973.  H i s  s t u d y  assu.ned 
26, 

a v a i l a b i l i t y  f o r  u n i t  No. 1  t h r o u g h o u t  1 9 7 3 ~a n d  f o r  u n i t  No. 2  

a b o a t  h a l f  o f  1973.  A.EP l a t e s t  s t a t e m e n t  i s  t h a t  t h e  f i r s t  u n i t  i s  

s c h e d u l e d  f o r  c o m n e r c i a l  o p e r a t i o n  i n  1974 a n d  t h e  s e c o n d  g n i t  i n  

2 2 1  
1976.  I n  a d d i t i o n , V a s s e l l  e s t i m a t e d  t w s  1 3 0 3  mw u n i t s  would  b e  

i n  s e r v i c e  A p r i l  1974 a n d  A p r i l  1975 r e s p e c t i v e l y .  Ags in  Vassel l ' s  

s a v i n g s  s t u d y  a p p e a r s  u n r e a l i s t i c  s i n c e  c u r r e n t  i n f o r m a t i o n  f r o m  

AEE' i n d i c a t e s  t h a t  co .nmercia1  o p e r a t i o n  fo,r  t h e s e  u n i t s  i s  now 

e s t i m a t e d  a s  O c t o b e r  1 9 7 4  a n d  O c t o b e r  1975.  Any f u t u r e  s a ~ r i n g s  p r e -  

d i c a t e d  upon e a r l i e r  a v a i l a b i l i t y  d a t e s  o f  t h e  f o r e g o i n g  u n i t s  a s  

u s e d  i n  V a s s e l l ' s  s t u d i e s  mus t  a l s o  b e  c o n s i d e r e d  u n r e l i a b l e .  

V a s s e l l  f o u n d  i t  n e c e s s a r y  t o  make c e r t a i n  a s s u m p t i o n s  w i t h  

r e s p z c t  t o  t h e  a v a i l a b i l i t y  o f  e a c h  o f  t h e  g e n e r a t i n g  u n i t s  o f  AEP 

a n d  CSOE. V a s s e l l  s s s d n e d  f o r  t h e  AEP-owned c o a l - f i r e d  u n i t s  a n  un-

a v s i l a b i l i t y  f i g u r e  o f  1 4 . 5 7  f o r  m a t u r e  u n i t s  a n d  17.5X f o r  immatu re  

--28/ 

u n i t s  d u r i n g  t h e  1 9 7 0 - 1 9 7 5  p e r i o d .  F o r  t h e  CSOE u n i t s  h e  u s e d  


?$./ 	 U n i t  No. 1 was s c h e d u l e d  f o r  m a i n t e n a n c e  i n  Noirember 1 9 7 3  and  
:::<eluded f r o m  a v n i l s b i l i t y  f o r  t h a t  month .  

27-- ' 	 AEP p r o s p e c t u s  d a t e d  March 2 5 ,  1973  i n c l u d e d  i n  r e g i s t r a t i o n  
s t a t e m e n t  F i l e  No. 2 -47101 .  

9-/	Unavailability f i g u r e s  r e l a t e  t o  t h e  t i m e  a p a r t i c u l a r  u n i t  i s  o u t  
o f  s e r v i c e  a n d  i n c l u d e  f o r c e d  o u t a g e s  wh ich  V a s s e l l  t e s t i f i e d  
r e s u l t  f r o m  a s r e a k d ~ w o  o f  a n y  o f  t h e  m a j o r  componen t s  o f  t h e  
g e n e r a t i n g  u n i t ,  m a l f u n c t i o n i n g  of  t h e  c o ~ n p l i c a t e d  c o n t r o l  
s y s t e m s ,  and  human e r r o r .  I n  a d d i t i o n ,  u n i t s  a r e  t a k e n  o u t  o f  
s e r v i c e  f o r  s c h e d u l e d  m a i n t e n a n c e .  The p e r c e n t a g e  f  i g i i r e s  inc1ud.z 
t i m e  f o r  b o t h  f o r c e d  o ~ t a g e s  a n d  m a i n t a n a n c e .  
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f i g u r e s  f u r n i s h e d  by t h a t  company which were about  h a l f  of t h e  ou t age  

r a t e  used f o r  AEP. V a s s e l l  t e s t i f i e d  t h a t  i n  t h i s  pe r iod  AEP p l a n s  

t o  i n s t a l l  f i v e  800 mw g e n e r a t i n g  u n i t s ,  two 1100 tnw u n i t s  and t h r e e  

1300 mw o n i t s  w i t h  g e n e r a t i n g  c a p a b i l i t y  of 10,103 megawatts.  CSOE 

p lans  t o  i n s t a l l  one 800 mw u n i t .  The r eco rd  d i s c l o s e s  t h a t ,  i n  

g e n e r a l ,  t h e  h i s t o r y  of t h e  i n d u s t r y  shows t h a ~  t h e  l a r g e r  t h e  s i z e  

of t h e  u n i t  t h e  h i g h e r  becomes i t s  fo rced  o ~ t a g e  r a t e ,  p a r t i c u l a r l y ,  

where t h e  new l a r g e r  u n i t  i n v o l v e s  3 change i n  des ign  of one k ind  o r  

ano the r .  The h i g h e r  f o r c e d  3utage  r a t e  e x i s t s  d u r i n g  t h e  f i r s t  few 

y e a r s  a f t e r  t h e  u n i t  ha s  been p laced  i n  commercial o p e r a t i o n ,  t h e  

"shakedown" p ~ r i o d .  V a s s e l l  t e s t i f i e d  t h a t  a shakedown p2r iod  r ang ing  

up t o  f o u r  y e a r s  i s  no t  un reasanab le .  The u n a v a i l a b i l i t y  depends upon 

t h e  t y p e  of u n i t  and i t s  components,  p a r t i c u l a r l y  whether  i t  i s  of a 

supz r  c r i t i c a l  d e s i g n .  The r eco rd  f u r t h e r  d i s c l o s e s  t h a t  o t h e r  

u t i l i t i e s  th roughout  t h e  coun t ry  have exper ienced  a h i g h e r  ave rage  of  

u n a v a i l a b i l i t y  t han  t h a t  used by Vasse l l .  The documentary ev idence  

shows t h a t  t h e  u n a v a i l a b i l i t y  range f o r  c o a l - f i r e d  g e n e r a t i n g  Ini ts  

f u r  18 o t i l i t i e s  th roughout  t h e  n a t i o n  w i t h  u n i t s  of over  603 mw 

r a t i n g s  i n  commercial o p e r a t i o n  i n  1969 was from a  low of 5.1% t o  3 

high  of 86.3% o r  an ave rage  of  37.3%. S i x t e e n  of such  u t i l i t i e s  had 

u n a v a i l a b i l i t y  r a t e s  18.9% o r  h ighe r .  AEP r eco rds  show t h a t  on an 

ave rage  weekday, i n  1968, 21.3'7, of i t s  g e n e r a t i n g  c a p a c i t y  was o u t  

of s e r v i c e  and i n  1969 t h e  f i g u r e  was 21.8%. This  expe r i ence  f a c t o r  
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was f o r  u n i t s  o f  l e s s  t h a n  800 mw. A l l  o f  AEP's new u n i t s  f o r  t h e  

1970-1975 p e r i o d  a z e  l a r g e  u n i t s  o f  803 t o  1 3 0 0  mw. AEP c o n t e n d s  

t h a t  t h e  h i g h e r  u n a v a i l a b i l i t y  r a t e s  m e n t i o n e d  a b o v e  a r e  n o t  t h e  r ~ s u l t  

of  l a r g e r  u n i t s  b g t  r a t h e r  b e c a u s e  o f  c h a n g e s  i n  d e s i g n  and  t h e  
.33/  

d e v e l o p m e n t  o f  s u p e r  c r i t i c a l  u n i t s .  Even a c c e p t i n g  t h a t  p r e m i s e ,  

t h e  p l a i n  f a c t  i s  t h z t  t h e  r e c o r d  d e m o n s t r a t e s  t h a t  t h e r e  i s  s c o r -

r e l a t i o n  be tween  t h e  s i z e  o f  g e n e r a t i n g  u n i t s  a n d  i t s  f o r c e d  o u t a g e  

r a t e s  i . e . :  t h e  l a r g e r  t h e  u n i t  t h e  h i g h e r  t h e  r a t e  o f  u n a v a i l a b i l i t y  

f o r  a t  l e a s t  t h e  f i r s t  s e v e r a l  y e a r s  a f  o p e r a t i o n ,  The same e x p e r i e n c e  

was 3 1 5 0  d e m o n s t r a t e d  f o r  n u c l e a r  u n i t s  f ~ r  anwhich  V a s s e l l  a s s u n e d  

u n a v a i l a b i l i t y  r a t e  o f  10%(5%f o r  f o r c e d  o u t a g e  a n d  5% f o r  m s i n t e n a n c e )  

as compared w i t h  e v i d e n c e  i n  t h e  r e c o r d  s h o w i n g  t h a t  i n  1968 and  1969 

n u c l e a r  u n i t s  o f  o t h e r  u t i l i t i e s  had u n a v a i l a b i l i t y  ra ;es  r a n g i n g  f rom 

s low o f  12.7% t o  a  h i g h  o f  53.6% f o r  a  4 3 0  mw u n i t  and  a 600 mw u n i t  

r e s p s c  t i v e l y .  

3n  t h e  b a s i s  of AEP's  e x p e r i e n c e  w i t h  i t s  own n u c l e a r  g e n e r a t i n g  

u n i t s  t h e  a s s m e d  u n a v a i l a b i l i t y  r a t e  o f  10%l a c k s  b e l i e v a b i l i t y .  

C ~ o ks t a t e d  ". . . . i t  w i l l  b e  a c o n s i d e r a b l e  p e r i o d  3f t i m e  b e f o r e  

.29/-	 The d o c u m e n t a r y  e v i d e n c e  shows t h a t  i n  1963  V a s s e l l  r e c o g n i z e d  
t h e  upward t r e n d  o f  f o r c e d  o u t a g e  r a t e  experienced by AEP a n d  
r e p o r t e d  a t  i t s  management m e e t i n g  t h a t  yea r ,  t h a t  d a r i n g  t h e  
p r e v i o u s  two y e a r s  AEP e n c o u n t e r e d  "a v e r y  s u b s t a n t i a l  i n c r e a s e "  
i n  t h e  Sys tem f o r c e d  o u t a g e  r a t e  a n d  t h a t  t h i s  " i s  s v e r y  d i s -  
t u r b i n g  t r e n d 1 '  wh ich  i f  c o n t i n u e d  would r e q u i r e  h i g h e r  r e s e r v e s ,  

--.30/ 	 V a s s e l l ' s  t e s t i m o n y  i s  mos t  r e v e a l i n g .  He s t a t e d :  

"I b e l i e v e  t h a t  h i g h e r  o u t a g e  r a t e  h a s  been  e x p e r i e n c e d  
w i t h  s u p s r  c r i t i c a l  u n i t s  wh ich  a r e  o f  new d e s i g n .  
Most o f  t h e  s u p s r  c r i t i c a l  u n i t s  happen t o  be a l s ~  
l a r g e r  u n i t s  . ' I  
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we p r o j e c t  a n o t h e r  n u c l e a r  u n i t . "  The ev-idence shows t h a t  i t  h a s  

been AEP's e x p e r i e n c e  t h a t  n s a r l y  a l l  o f  i t s  s u p e r c r i t i c a l  u n i t s  

r e q u i r e  some s c h e d u l e d  m s i n t e n a n c e  d u r i n g  t h e  f i r s t  y e a r  o f  

o p e r a t i o n .  I t  i s  c o n s i d e r e d  t h a t  t h e  r e c o r d  a n p l y  s u p p o r t s  t h e  

f i n d i n g  t h a t  t h e  u n a v a i l a b i l i t y  p z r c e n t a g e  f i g u r e s  used by V a s s e l l  

i n  h i s  f u e l  c o s t  s t u d i e s  a r e  n o t  r e a l i s t i c  and t h e  amount of s a v i n g s  

p r e d i c t e d  t h e r e o n  c a n n o t  be c o n s i d e r e d  o t h e r  t h a n  a s  s p e c u l a t i v e  and 

n o t  r e l i a b l e .  
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Claimed S a v i n g s  With R e s p e c t  t o  G e n e r a t i n g  R e s e r v e s  

V a s s e l l  f u r t h e r  p r e d i c t e d  t h a t  i f  CSOE becomes a p a r t  o f  t h e  

AEP sys tem it  would e x p e r i e n c e  s a v i n g s  d u r i n g  t h e  5 - y e a r  p e r i o d  1976 

t o  1980 i n  f i x e d  c h a r g e s  a r i s i n g  f rom reduced  g e n e r a t i n g  r e s e r v e s ,  i n  

a n  a g g r e g a t e  amount o f  $ 2 4 , 0 0 0 , 0 0 0  which amount h e  reduced  t o  a b o u t  $20 

m i l l i o n  d u r i n g  h i s  c r o s s  e x a m i n a t i o n .  The s u p p o r t  f o r  t h i s  c l a i m  i s  

based  i n  e s s e n c e ,  upon t h e  p r i n c i p l e ,  s t a t e d  by V a s s e l l  , t h a t  t h e  l e v e l  

o f  g e n e r a t i n g  r e s e r v e s  which a sys tem i s  r e q u i r e d  t o  m a i n t a i n  i s  d e t e r -

mined by t h e  s i z e  o f  i t s  l a r g e s t  g e n e r a t i n g  u n i t s  i n  r e l a t i o n  t o  t h e  
--311 

s i z e  o f  t h e  s y s t e m  o r  a c c e p t a n c e  o f  a  lowe,r l e v e l  o f  r e l i a b i l i t y .  I t  

i s  e v i d e n t  f rom t h e  r e c o r d  t h a t  i n c r e a s e d  g e n e r a t i o n  r e s e r v e s  a s s o c i a t e d  

w i t h  l a r g e r  g e n e r a t i n g  u n i t s  i n s t a l l e d  on a power sys tem i s  n e c e s s i t a t e d  

by t h e  need t o  p r o v i d e  f o r  b o t h  o u t a g e s  o f  t h e  s y s t e m s  g e n e r a t i n g  u n i t s  

and s l i p p a g e  o f  d a t e s  o f  commercia l  o p e r a t i o n  o f  new g e n e r a t i n g  u n i t s .  

Vassell t e s t i f i e d  t h a t  t h e  p e r t i n e n t  q u e s t i o n  i s  "what i s  t h e  d i f f e r e n t i a l  

i n  r e s e r v e  t h a t  CSOE would need t o  m a i n t a i n  a s  p a r t  o f  t h e  CCD g r o u p ,  

i n s t e a d  o f  p a r t  o f  AEP and s t i l l  h a v e  t h e  b e n e f i t  o f  t h e  same l e v e l  of 

r e l i a b i l i t y  o f  b u l k  power s u p p l y . l l  V a s s e l l  e s t i m a t e d  t h a t  t h e  members 

o f  t h e  CCD g r o u p  would h a v e  t o  m a i n t a i n  a b o u t  a 5% h i g h e r  r e s e r v e  

l e v e l  t h a n  t h a t  which AEP e x p e c t s  t o  m a i n t a i n  s o  a s  t o  h a v e  ava i l ab le  a 

-3 1 /  V a s s e l l  t e s t i f i e d  t h a t  l o t h e  u s e  o f  l a r g e r  u n i t s  on a g i v e n  power 
s y s t e m  r e q u i r e s  e i t h e r  i n s t a l l a t i o n  o f  h i g h e r  r e s e r v e s  o r  a c c e p t a n c e  
o f  lower  r e l i a b i l i t y  l e v e l s . "  

The N a t i o n a l  Power Survey  ( E a r t  I1 p.  1 1 - 2 - 4 3 ]  s t a t e s  

" G e n e r a t i n g  u n i t  s i z e  h a s  a s i g n i f i c a n t  e f f e c t  on s y s t e m  
r e s e r v e s  r e q u i r e m e n t s .  L a r g e r  u n i t  s i z e s ,  when r e l a t e d  t o  a g i v e n  
s y s t e m  s i z e ,  i n h e r e n t l y  r e q u i r e  l a r g e r  r e s e r v e s  i n  o r d e r  t o  meet 
a  g i v e n  s t a n d a r d  o f  r e l i a b i l i t y . "  
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l e v e l  o f  r e l i a b i l i t y  comparab le  t o  t h a t  o f  AEP. However, t h e  r e c o r d  

does n o t  r e f l e c t  t h a t  t h e  CCD members wou ld ,  i n  f a c t ,  m a i n t a i n  a r e s e r v e  

l e v e l  h i g h e r  t h a n  t h a t  o f  AEP. Thus t h e  e v i d e n c e  s h o w  t h a t  AEE e s t i m a t e s  

t h a t  f o r  t h e  w i n t e r  s e a s o n s  1974-75  t h r o u g h  1981-82 i t  w i l l  m a i n t a i n  

ave rage  a v a i l a b l e  r e s e r v e s  e q u a l  t o  30.8% o f  i t s  expec t ed  peak l o a d .  

cGE p r o j e c t e d  i t s  r e s e r v e  p e r c e n t a g e  f o r  t h e  summer s e a s o n s  1974 t h r o u g h  

1981 would a v e r a g e  16.3% o f  i t s  expec t ed  peak  l o a d .  F o r  t h e  same p e r i o d s  

CSOE e s t i m a t e s  a r e s e r v e  p e r c e n t a g e  o f  1 7 . 1 % ;  and  DPL e s t i m a t e s  a  

r e s e r v e  p e r c e n t a g e  o f  18 .5%.  From t h e s e  s t a t i s t i c s  i t  a p p e a r s  t h a t  AEP 

p l ans  t o  m a i n t a i n  a h f g h e r  l e v e l  o f  r e s e r v e s  f rom 1974 t h r o u g h  1981.  

Hence t h e  r e c o r d  d o e s  n o t  c l e a r l y  s u p p o r t  a f i n d i n g  t h a t  t h e  a c q u i s i t i o n  

of CSOE would r e s u l t  i n  s p e c i f i c  d o l l a r  s a v i n g s  from a  lower  l e v e l  o f  

r e s e r v e .  t 

The  e v i d e n c e  shows t h a t  t h e  new g e n e r a t i n g  u n i t s  AEP p l a n s  

to  i n s t a l l  a r e  o f  t h e  l a r g e s t  a v a i l a b l e  s i z e ,  and t h a t  some w i l l  i n c l u d e  

n e w  d e s i g n  f e a t u r e s  made p o s s i b l e  by advances  i n  t e c h n o l o g y .  The CCD 

pool a l s o  had p l a n s  f o r  l a r g e r  s i z e  u n i t s  b u t  it  i s  c l e a r  f rom t h e  

record  t h e y  were  t o  be s m a l l e r  t h a n  t h e  u n i t s  AEP is p l a n n i n g .  The  CCD 

pool u n i t s  a r e  n o t  p r o t o t y p e s  b u t  r a t h e r  second o r  t h i r d  g e n e r a t i o n  

u n i t s  o f  a p a r t i c u l a r  s i z e .  Having  found t h a t  t h e  f o r c e d  o u t a g e  r a t e s  

-.321 	 Accord ing  t o  V a s s e l l  t h e  p u r p o s e  of  i n s t a l l i n g  g e n e r a t i n g  r e s e r v e s  
i s  t o  e n a b l e  a  sys t em t o  c a r r y  i t s  load  when some o f  i t s  u n i t s  a r e  
o u t  o f  s e r v i c e  b e c a u s e  o f  f o r c e d  o u t a g e  o r  ma in t enance .  V a s s e l l  
a r r i v e d  a t  t h e  5% h i g h e r  r e s e r v e  l e v e l  f o r  t h e  CCD g roup  by 
a s suming  t h e  u n a v a i l a b i l i t y  o f  t h e  two l a r g e s t  u n i t s  o f  t h e  CCD 

and by a s suming  e a c h  of  t h e  s y s t e m s  would c a r r y  an  i n s t a l l e dg r o u p
g e n e r a t i n g  c a p a c i t y  r e s e r v e  o f  20% o f  i t s  a n n u a l  peak  l o a d .  He 
conc luded  t h a t  t h e  CCD g r o u p  and CSOE, a s  p a r t  t h e r e o f ,  would need 
t o  c a r r y  5 .3% more r e s e r v e s  t h a n  t h e  AEP sys t em s o  a s  t o  h a v e  a  
comparab le  l e v e l  o f  r e l i a b i l i t y .  
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f o r  t h e  l a r g e r  g e n e r a t i n g  u n i t s ,  p a r t i c u l a r l y  t h o s e  i n c l u d i n g  i n n o v a t i v e  

d e s i g n  c o n c e p t s ,  a r e  h i g h e r  f o r  t h e  i n i t i a l  p e r i o d  which V a s s e l l  concedes  

cou ld  be up t o  f o u r  y e a r s ,  i t  i s  r e a s o n a b l e  t o  c o n c l u d e  t h a t  t h e  AEP 

sys tem would need t o  m a i n t a i n  a h i g h e r  l e v e l  of  r e s e r v e s  t h a n  t h e  CCD 

poo l .  T h i s  c o n c l u s i o n  i s  r e a c h e d  w i t h  t h e  recognition of  AEP's s t r e n u o u s  

argument  t h a t  i n  d e t e r m i n i n g  t h e  g e n e r a t i n g  c a p a c i t y  r e s e r v e  i t  i s  

i m p o r t a n t  t o  d e t e r m i n e  t h e  s i z e  o f  t h e  g e n e r a t i n g  u n i t s  r e l a t i v e  t o  t h e  

s i z e  o f  t h e  sys t em.  I n  t h a t  c o n n e c t i o n  i t  i s  no ted  t h a t  AEP concedes  

t h a t  t h e  f o r e g o i n g  i s  t h e  p r i n c i p a l  r e a s c n  why s y s t e m s  form power 

p o o l s  i . e .  t o  a t t e m p t  t o  r e d u c e  t h e  s i z e  o f  t h e  l a r g e  u n i t s  t h e y  a r e  i n s t a l l i n g  

i n  r e l a t i o n  t o  t h e  s i z e  of  t h e  s y s t e m .  The CCD pool  i s  j u s t  such  an  example .  

Assuming a r g u e n d o  t h a t  b e c a u s e  o f  t h e  c o m p a r a t i v e l y  s m a l l  s i z e  

of  t h e  CCD p o o l  i t  c o u l d  n o t  m a i n t a i n  a  l e v e l  o f  r e s e r v e s  comparab le  

t o  t h a t  o f  AEP w i t h  e q u i v a l e n t  r e l i a b i l i t y ,  t h e  q u e s t i o n  a r i s e s  w h e t h e r  

t h e  s o l e  s o l u t i o n  t o  CSOE1s o b t a i n i n g  l a r g e r  r e s e r v e s  i s  by a c q u i s i t i o n .  

T h e r e  h a s  been a  growing a c c e p t a n c e  o f  power p o o l s  a s  a  mechanism t o  

s h a r e  t h e  r i s k s  o f  f o r c e d  o u t a g e s  and t h e r e b y  lower  t h e  l e v e l  o f  g e n e r a t i n g  

r e s e r v e s  which e a c h  o f  t h e  p o o l  p a r t i c i p a n t s  would o t h e r w i s e  i n d e p e n d e n t l y  

b e  r e q u i r e d  t o  m a i n t a i n .  The 1964 N a t i o n a l  Power Survey  p o i n t e d  o u t  

t h a t  by s h a r i n g  r e s e r v e s  t h r o u g h  i n t e r c o n n e c t i o n ,  s y s t e m s  can  r e d u c e  t h e  

combined r e s e r v e  l e v e l  f o r  unschedu led  o u t a g e s .  The  1970 N a t i o n a l  Power 

Survey  n o t e d  t h a t  poo led  r e s e r v e  r e q u i r e m e n t s  c o n t i n u e  t o  b e  one  of  t h e  

e s s e n t i a l  p o o l  f u n c t i o n s .  (1970 N a t i o n a l  Power Su rvey  P a r t  I ,  p .  I- 17-2 -41 .  I f  

r h e r e f o r e ,  t h e  CCD pool  i s  n o t  l a r g e  enough t o  a c h i e v e  t h e  b e n e f i t s  o f  

r e s e r v e  s h a r i n g  t h e r e  a r e  a l t e r n a t i v e  means o f  a c c o m p l i s h i n g  s u c h  pu rpose  
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by j ~ i n i n g  okhe r  ne ig l lho r ing  p o o l s .  T n i s  con-epl: J:,:; gF. ad.rl?d i .npetus 

by t h e  F e d e r a l  Power Commission which ,  a b s c n t  v o l u n t a r y  .agreempnc on t h e  

? a r t  o 5  n e i g h b o r i n g  sys:?:nu :o i n t e r c o n n e c t  and s h 3 r e  r e s e r v e s ,  o r d e r e d  

them t o  30 s a ,  The Sdpreme C o u r t  upheld  s u c h  an o r d e r  y o t i n g  t z ~ a V 1 t h e  

~ n s j o r  i m p o r t a n c e  of  an i n t e r c o n x e c t i o n  i s  t h a t  it  r e d u c e s  L i e  need f o r  an  

' i s o l a t e d  ' u t i l i t y  t o  buil8-l and i n s i n t a l n  Ir,2scfj.ilq1 g e n e r a t i n g  . z ~ p a c i  t y " .  

G a i n s v i l  l e  . U t i l i t i e s  Depa r tmen t  v.  F i o r i d a  Powei Gorp., , I t02 Yl i , ,S.  515, 

510+9 !; 3 7 i ) ,  I? o t h e r  words t h e  .rc>orJ. d o e s  n o t  c l e s l - l y  e s t s b : . i s h  

t h a t  t h e  p u r p o r t e d  s a v i n g s  which CS:)E ma'y dt5rive from r e s e r v e  requ!rz?ment; 

::auld be siT.hFeve,d ~ n i y  .j;' 4E?"; 3:::.1.1i..;i':i~~no f  CSOE. ,  

ARP c o n t e n d s  t h a t  s n d e r  S e c t i o n  l D i c ) ( 2 )  of  t h e  Act s a - ~ i n g s  

a v a i l a b l e  t o  CS!)C by % Q j r  means o.Lher than 's-:~w:~y~f a f f i l i a t i o n  a r e  

n e i t h e r  r s l e v a n t  n o r  m s t e r i a l .  The a r g u ~ e n t  i s  w i t h o u t  m e r i t .  The 

Cornmlssion i 7  i t s  ? - ' I . l ~ j.de::isi.3n h 2 l d :  

" In  v iew of t h e  emphasis  which has  been p l aced  
on t h e  s a v i n g s  and i n c r e a s e d  e f f i c i e n c y  ~ ~ L - i i - h ,  i - 3i~ 

a s s e r t e d ,  would accompany tbe  a c q s  i s i t i o n ,  i t  may n o t  
be i n a p p r o p r i a t e  t o  n o t e  a l s o  cne e x t e n t  t o  w!iich t i l e  
p h y s i c % '  b e n e f i t s  c l a i n e d  :o r e s u l t  from t h e  a c q ~ i s i t i o n  
may be  a c h i e v e d  i n  o t h e r  ways. . . . The -:3p?city aE 
i n d e p e n d e n t l y  wrned u t i l i t i e s  t o  c o o r d i n a t e  t h e i r  o p e r a -  
t i o n s  2nd i n t e r c h a n g e  power t h r o u g h  mutual  o p s r a t i o n  of  
pave7: m o l a  hss been amply demons t r a t ed  i n  t h e  h i s t o r y  
of  u t i l i t y  o p e r a t i o n s  i n  t h i s  c o u n t r y .  . ." (22 S,E .S .  
8 1 7 ) .  

The re  i s  no d i s p u t e  ~ h g tChe major  f a c t o r  i n  p l a n n i n g  t h e  f u t u r e  

r e s e r v e  r e q u i r e m e n t s  t o  wh ich  V2.; ? e l l  tn-scifi ed  st?; h < s  own judglncne 

a s  :.In e x p e r t  i n  t h e  f i e l d ,  The f a c t o r s  i n v o l v e d  i n  p l a n n i n g  such  a 

r:?sei--ve l s v e l  i; s e t  f o r t h  i n  t h e  N a t i o n a l  Powcr Survey ,  P a r t  11, p. 

11 -2 -43  a s  f o l l o w s :  

http:3:::.1.1i.


"It i s  judgment  t h a :  e s t a b l i s h e s  t h e  b a s i s  f a r  t h e  
i q ? u t  p r o j e c t i o n s  a n d  a s s u n p t i o n s  f o r  a n y  r e s e r v e  s t u d y .  
T h e s e  p r o j e c t i o n s  a n d  ss:;umpt-ions mast b e  !made i n  a number 
o f  a r e a s ,  i n c l u d i n g  s y s t e m  l o a d  g r o w t h  a n d  f o r c e d  o u t a g e  
p e r f o r m s n c e  o f  genera . : lng c a p a c i t y .  L i k e w i s e ,  judgmeqt  
m u s t  be u s e d  i n  e v a l u a t i n g  t h e  r e s u l t s  o f  a n y  r e s e r v e  
s t u d y .  C o n s i d e r a t i o n  musk b e  g i v e n  t o s u c h  f a c t o r s  a s  t h e  
p ~ s s i b i l i t y  o f  s l i p p a g e  i n  t h e  i n - s e r v i c e  datz o f  new 
g e n e r a t i n g  i l n i t s ,  w a i l a b i l i t y  o f  s u p p l e m e n t a l  c a p a c i t y  
r e s o u r c e s ,  a n d  t h e  e x t e n t  t o  .iihi.:h px-o- isi ion n e e d s  t o  be 
made f o r  a c t u a l  c o n d i t i o n s  s e v e r a l  y e a r s  i n t o  t h e  f u t u r e  
b e i n g  d i f f e r e n t  f r o m  e x i s t i n g  c o n d i t i o n s . "  

Va :sse l l  t e s t i f i e d  t h a t  i n  t h e  f i n a l  a n a l y s t s  i t  was 3is  judgment  

i~iisrwa; e s s e n t i a l l y  i n v o l v e d  i n  t h e  p l a n n i n g  o f  r e s e r v e  r e q u i r e m e n t s  

f o r  t h e  A9P syszern. I f  t h e  i s s u e s  i n  t h i s  c a s e  w e r e  c o n f i n e d  s o l e l y  t o  

an  e v a l u a t i o n  o f  t h e  a p p r o p z i a t e  method of p i a n x i n g  r e s e r v e s  f o r  t h e  

AEP s y s t e m ,  V a s s e l l ' s  judgment  f a c t o r s  would b e  v i e w e d  . s c c o r c l i n g l y .  

L ' : i se l l l s  t e s t i m o n y  h o w e v e r ,  i s  n o t  r e s t r i c t e d  s o l e l y  t o  h i s  j u d g l r e n t s  

r e l a t i n g  t o  r e s e r ' v e  p i a n n i n g .  They a r e  t r a n s l a t e d  i n t o  d o l l a r  a m o u n t s  

of  s a v i n g s  w h i c h  a r e  p::ojected f o r  a  f i v e  y e a r  p z r i o d  and  a g g r e g a t e  

solme $ 2 0  m i l l i o n .  I n  l i g h t  o f  t h e  f i n d i n g s  " L a h o n ~ e  of  h i s  p r o j e c t i o n s  

a n d  a s s u m p t i o n s  a r e  a t  t h e  v e r y  least  q u e s t i o n a b l e  o r  n o t  s u p p o r t e d  by 

t h e  r e c o r d  h i s  e s t i m a t e s  o f  s a v i n g s  mus t  p e r f o r c e  f a l l  i n  t h e  c a t e g o r y  of  s h e e r1 

s p e c u l a t i o n  a n d  t h e i r  r e l i a b i l i t y  becomes h a z a r d o u s .  

--Compatabil i t v  o f  Laad S;i.~<ngs_ 

AEP f u r t h e r  c l a i m s  t h a t  Cm30E w i l l  a l s o  d e r i v e  s ~ b s t a n t i a l  

s a v i ~ g s  i n  t h e  c a p i t a l  c o s t  o f  g e n e r a t i n g  e q u i p m e n t  a s  a  c o n s e q u e n c e  

o f  t h e  c o r n p a t a b i l i t y  of !odd p a t t e r n s  o f  t h e  CSOE a n d  AEP s y s t e m s .  The 

l o a d  p a t t e r n  o f  CS3E i s  c h a r a c t e r i z e d  b.7 t h e  o c c u r r e n c e  o f  a n n u a l  p2aks  
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i n  t h e  s y s t e m  demand d u r i n g  t h e  sunlner mnilths w ;~e reas  AEP's p a t t e r n  

i s  c h a r a c t e r i z e d  by t h e  o c c u r r e n c e  of  a n n u a l  peaks  i n  sys t em demands 

d u r i n g  t h e  w i n t e r  mnnths.  V a s s e l l  t e s t i f i e d  t h a t  f o l l o w i n g  t h e  

a - q u i s i t i o n  of  CSOF, by AEP t h e  combined :;ys!:elns c o u l d  b e  d i s p a t c h e d  

and t h e i r  g e n e r a t i o n  p l anned  a s  a s i n g l e  e n t i t y ,  The i n s t a l l e d  

g e n e r a t i n g  c a p a c i t y  needed by t h e  t w ~sys t ems  combined would t h ~ sbe 

r educed  : s u l > s t a n t i a l  l y ,  

I f  t h e  AEP  and CrSOE sys t ems  were  combined t h e  result an^ sys t em 

would !la.re a w i n t e r  peak.  V a s s e l l  c l a i m $  t h a t  b e c a u s e  of  t h e  v a r i a n c e  

i n  t h e  o c c u r r p n c e  o f  pcak demand i n  t h e  two sys t ems  t h e  combined sys t ems  

wsuld need  t o  p r o v i d e  o n l y  f o r  t i e  zoinbined w i n t e r  peak and t h i s  :wuld  b e  

lower  t h a n  t h e  sum of  t h e  w i n t e r  and summer pzak l o a 3 s  f o r  t h e  two 

sys tsms.  .4EP c l a i m s  i t  wsdld meet  a l a r g e  i n c r e a s e  i n  i t s  summer peak 

o f  a b o u t  220 megawat t s  by 1980 w i t h o u t  i n s t a l l i n g  a * i d i t i o n a l  g e n e r a t i o n .  

AEP's sunmer r e s e r v e  l e v e l s  would t h u s  be  d e c r e a s e d .  

V a s s e l l ,  i n  h i s  o r i g i n a l  p r e p a r e d  t e s t i m o n y ,  e s t i n a r e d  t h a t  f o r  

t h e  y e a r s  1970 t o  1973 C30E c o u l d  r e a l i z e  p o t e n t i a l  s a v i n g s  t o t a l i n g  

s a n e  $ 5  , ~ ~ i ~ l l i o n ,  on t h e  b a s i s  t h a t  CSOE w ~ u l d  n o t  need t ccomputed 

i n s t a l l  a p p r o x i m a t e l y  400 megawat t s  of p e a k i n g  c a ? a z i t y  a t  a z a p i t a l  

c o s t  o f  $100 p e r  kw and a n n u a l  f i x e d  c h a r g e s  s f  142. For  t h e  ycs:s 

1376 : h r o u ~ h  19d0, b e c a u s e  o f  t h e  complementary  n a t u r e  of  t h e  l o a 3 s ,  it 

was e s t i m a t e d  CS3E 2ould  s a v e  from a b o u t  $20 m i l l i o n  t o  $33 m i l l i o n  

d s p e n d i n g  upon whe the r  t h e  c a p i t a l  c o s t  (o f  z a p a , z i t y  CSOE would n o t  hqve 

t o  i n s t a l l )  was $150 p e r  kw Jr $250 p e r  kw. Dur ing  t h e  cou-rse o f  h i s  
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c r o s s  e x a m i n a t i o n  Vassell expanded  t h e  e s t i m a t e  o f  s a v i n g s  b e c a u s e  

hz  c l s i m e d  CS3E i n c r e a s e d  i t s  l o a d  p r o j e c t i o n s .  He i n c r e a s e d  h i s  

e s t i m a t s d  s a v i n g s  f o r  t h e  1 9 7 0 - 7 3  p e r i o d  t o  a b m t  $8.7 m i l l i o n  a n d  

f o r  t h e  p e r i o d  1976-80  t o  a r a n g e  froin $ 2 7 , 3  m i l l i o n  t o  $45.6 rnf - l l ion  

d e p e n d i n g  upon t h e  a s s u m p t i o n s  o f  t h e  c o s t  p e r  kw,  

A s  n 3 t e d  a b o v e ,  Sy r e a s o n  o f  t h e  complemen ta ry  n a t u r e  o f  t h e  

l o a d  p a t t e r n s  o f  t h e  AEP and  CSOE syscems ,  AEP c l a i m s  t h a t  i t  would 

meet  t h e  2 2 0  megawa t t s  i n c r e a s e  i n  i t s  sJsmer pzak  w i t h o u t  a d d i n g  

g e n e r a t i o n .  U n q u e s t i o n a b l y  AEP c o u l d  a b s o r b  s u c h  i n c r e a s e  w i t h o u t  

a d d i n g  g e n s r a t i o n .  A p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  i n  t h e  r e c o r d ,  

however ,  d o c s  n o t  e s t a b l i s h  t h a t  AEI? w u ~ l d , i n  f a c t ,  a b s o r b  t h e  s u b -  

s t a n t i a l  i n c r e a s e  i n  i t s  summer pzak  l a a d s  w i t h o u t  i n s t a l l i n g  a d d i t i o n a l  

c a p a c i t y  and  s t i l l  m a i n t a i n  t h e  s y s t e m ' s  reliability s t a n d a r d s .  

V a s s e l l  p o i n t e d  o u t  t h e  r e a s o n  i t  was n e c e s s a r y  t o  m a i n t a i n  

sornew!~at h i g h e r  r e s e r v e  l e v e l s  f o r  sumner  peak.s. Same o f  t h e  g e n e r a t i n g  

s n i t s  on t h e  ABP s y s t e m  r e q u i r e  m a i n t e n a n c e  i n  warm w e a t h e r  p e r i o d s  

b e c a u s e  t h e y  h a v e  o u t d o o r  t y p e  b o i l e r s .  T h i s  would make i t  n e c e s s a r y  

t o  s c h e d u l e  m a i n t e n a n c e  d u r i n g  t h e  sunlner and  would make i t  incumben t  

upon AEP t o  m a i n t a i n  h i g h e r  L e v e l s  o f  r e s e r v e s  f o r  summer p e a k s  b e c a u s e  

i t s  n e i g h b o r s ,  mos t  o f  wh ich  h a v e  s u m l e r  p e a k s ,  c a n n o t  b e  r e l i e d  upon 

t o  come t o  AEP's a i d  i n  c a s e s  o f  e m e r g e n c i e s .  The r e c o r d  d i s c l o s e s  

t h a t  a l t h o ~ g h  AEP h a s  s e a s o n a l  d i v e r s i t y  exchange  a g r e e m e n t s  w i t h  same 

of  i t s  n e i g h b o r s ,  V a s s e l l  was o f  t i e  v i e w  t h a t  s u c h  a g r e e m e n t s  a d v e r s e l y  

s f f e c t e d  AEP1s r e l i a b i l i t y  and  h e  f a v o r e d  t h e i r  e l i m i n a t i o n .  H e  



s t r e n u o u s l y  a rg ; le , l  t h a t  s e a s o n a l  d i v e r s i t y  e x c h a n g e  w i t h  CSOE would 

no: a!:complish th '?  same r e s u l t .  The r e c o r d  f a i l s  t o  s u p p o r t  h i s  

c o n c l u s i o n .  D e s p i t e  Vassel l ' s  i n s i s t e n c e  t h e r e  a p p e a r s  t o  b e  no  

r e a s o n a b l e  e x p l a n a t i o n  t h a t  would make i t  i m p o s s i b l e  f o r ,  n o r  d o e s  

t h e r e  a p p e a r  t o  b e  any  t e c h n o l o g i c a l  o b s t a c l e  t o  p r e v e n t ,  s e a s o n a l  

d i v e r s i t y  exchange  o f  pow?r be tween  AEP a n d  CSOE, a b s e n t  a f f i l i a t i o n .  

CSOE's p r e s i d e n t  t e s t i f i e d  i t  i s  q ~ i t ep o s s i b l e  t h a t  AEP and  CSOE 

c o a l d  e n g a g e  i n  d i v e r s i t y  e x c h a n g e ,  

V a s s e l l ' s  r a t i o n a l e f o r  h i s  p o s i t i o ' n  i s  t h a t  i t  i s  n o t  e cono in i za l -

l y  f e a s i b l e  f o r  AEP t o  e n g a g e  i n  a d i v e r s i t y  exchange  a g r e e m e n t  w i t h  

C S 9 4  b e c a d s e  t h e  d , s y - t o - d a y  o r  h o u r - b y - h o u r  v a r i a t i o n s  i n  l o a d  and  

c a p a c i t y  s i t u s t i o n s  on t h e  two s y s t e m s  r e c o g n i z a b l e  i n  t h e  c o u r s e  o f  

u n i f i e d  o p e r a t i o n s  would n o t  b e  r e c o g n i z a b l e  f o r  a r m ' s - l e n g t h  

a r r a n g e m e n t s .  The r e c o r d  d o e s  n o t  s a p p o r t  h i s  c o n c l u s i o n .  I n  f a c t ,  

t h e  r e c o r d  shows t h a t  AEP h a s  d i v e r s i t y  a r r a n g e m e n t s  w i t h  t h r e e  o t h e r  

s y s t e m s ,  o n e  o f  which  Vassell a d m i t t e d  "was e x e c u t e d  r a t h e r  r e c e n t l y "  

w i t h  TVA. Thus a p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  d o e s  no: e s t a b l i s h  

t h a t  AEP c o u l d  p r o v i d e  CSOE w i t h  some 2 2 0  megawa t t s  o n l y  i f  i t  became 

AEP's s u b s i d i a r y ,  b u t  c o u l d  n o t  engage  i n  a d i v e r s i t y  exchange  

a g r e e m e n t  w i t h  CS3E i f  t h e  l a t t e r  company r ema ined  i n d e p e n d e n t .  

Moreove r ,  t h e  r e c o r d  i n d i c a t e s  t h a t  AEP assumed t h a t  CSOE w u l d  n o t  
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pay f o r  t h e  220 megnvacts  o f  c a p a c i t y  which AEP would f u r n i s h  i t  i n  

t h e  sumner.  AEP would f o r e g o  s h o r t - ~ e r m  p r o f i t s  i t  c o u l d  o t h e r w i s e  

o b t a i n  by s e l l i n g  s u c h  c a p a c i t y  t o  q t h e r  s y s t e m s .  S u c h  a r e s u l t  w u k l  

be  an  e c o n o ~ n i cdetrime nt t o  t h e  AEF sys t em.  

I t  may b e  p o s s i b l e  t h a t  by combining  o p e r a t i o n s  of  t h e  AEP 

and  CSOE s y s t e m s  as a s i n g l e  u n i f i e d  s y s t e m ,  a r e d ~ c t i o n  i n  i n s t a l l e d  

g e n e r a t i n g  c a p a c i t y  r e s e r v e s  would r e s u l t  and : ;me sa-v ings  may b e  

a,:hieved by r e a s o n  of t h e  complementary  n a t u r e  of  t h e  sys t em load ;  o f  

t h e  two companies .  The r e c o r d ,  howeve r , , does  n o t  s u p p o r t  a f i n d i n g  

t h a t  t h e  e s t i m a t e  of s a v i n g s  o f  a p p r o x i m a t e l y  $20 m i l l i o n  o r  more 

(dep ,znding  upon t h e  c o s t  p e r  kw) w i l l  be r e a l i z e d  a s  c l a imed  by AEP. 

Moreover ,  th ,?  r e c o r d  d o e s  n o t  e s t a b l i s h  t h a t  s u c h  s a v i n g s  a r e  

a c h i e v s b l e  o n l y  3:; a r e s u l t  oE a c q u i s i t i o n  of  CS3E by AEP. 

O p e r a t i o n  and  Main t enance  Expense Sav ings  

The r e c o r d  c l e a r l y  shows t h a t  a c a t e g o r y  of  a l l e g e d  s a v i n g s ,  

n o t  o r i g i n a l l y  i n c l u d e d  by V a s s e l l  i n  h i s  d i r e c t  e x a m i n a t i o n ,  was 

c l a i m e d  d u r i n g  h i s  c r o s s  e x m i n a t i o n  and p e r t a i n  t o  s a v i n g s  i n  o p e r a t i o n  

and  m a i n t e n a n c e  e x p e n s e s  ( some t imes  hereinafter  r e f e r r e d  t o  a s  0 5 M 

e x p e n s e s ) .  These  s a v i n g s  were e s t i m a t e d  a t  $2 m i l l i o n  p 3 r  y e a r  t o t a l -  

i n g  $20  m i l l i o n  f o r  t h e  p e r i o d  1971-1980.  The c la i ined  s a v i n g s  i s  

r e l a t e d  t o  t h e  a l l e g e d  f u e l  c o s t  s a v i n g s .  I n  e s s e n c e  t h e  b a s i s  f o r  

s s ~ i n g s  i n  3 & M e x p e n s e s  i s  t h a t  as a r e s u l t  of t h e  proposed  s c q u i s i t i o n ,  

a prograin oE c o o r d i n a t e d  p l a n n i n g  and combined d i s p a t c h  o f  t h e  C50E 

and AEP s y s t e m s  c a n  b e  a c h i e v e d ,  which w i l l  make i t  p o s s i b l e  t o  s u b -

s t a n t i a l l y  r e d u c e  t h e  u s e  o f  some low e f f i c i e n c y  CS9E p l a n t s ,  s u c h  as 
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C o n e s v i l l e  u n i t s  1 ,  2 and  3 and t h e  Pos ton  u n i t s .  

V a s s e l l  t e s t i f i e d  t h a t  CS13E, by becoming p a r t  o f  t h e  AEP 

sys t em,  would be a b l e  t o  u s e  t h e  e x c e s s  c a p a c i t y  o f  AEP's l a r g e r  

and more e f f i c i e n t  g e n e r a t i n g  u n i t s  hav ing  lower  c o s l  c o s t s  and lowzr  

0 5 M e x p e n s e s  p e r  k i l o w a t t .  Vassell f u r t h e r  t e s t i f i e d  t h a t  t h e  

o p e r a t i o n  o f  t h e  C o n e s ~ i l l e  and Pos ton  u n i t s  would ,  i n  h i s  o p i n i o n ,  

be r educed  by as mlch 3s  9 3  p e r  c z n t  and s i n c e  t h e  0 h M e x p e n s e s  a r e  

" p r e t t y  much p r o p o r t i o n a l  t o  t h e  u s e  o f  t h s  u n i t s "  i t  was h i s  v iew 

t h a t  t o  be  on t h e  c o n s e r v a t i v e  s i d e  he wofild assume o n l y  a 2 5  p e r  c e n t  

r e d u c t i o n  i n  t h e  0 & M e x p e n s e s  f o r  s u c h  u n i t s .  A 3  a  g e n e r a l  p r o -

p o s i t i o n  i t  may w e l l  b e  t r u e  t h a t  i f  t h e  o p e r a t i o n  o f  a g e n e r a t i n g  

u n i t  i s  s u b s t a n t i a l l y  c u r t a i l e d  t h e  0 h M e x p e n s e s  o r d i n a r i l y  c o u l d  

be e x p e c t e d  t o  be p r o p o r t i o n a t e l y  reduced .  The r e c o r d  shows,  however ,  

t h a t  V a s s e l l  d i d  n o t  d i r e c t l y  f a c t o r  i n t o  h i s  f u e l  c o s t  s t u d y  t h e  

0 h M e x p s n s e s  p z r  kwh i n  d e t e r m i n i n g  t h e  s e q u e n c e  i n  which t h e  

p a r t i c u l a r  u n i t s  w m l d  b e  load<?d.  I f  i t  deve lopzd  t h a t  t h e  C o n e s v i l l e  

P c s ~ o n  o p e r i ~ i o n s  were n o t  c u r t a i i e d  , t h e r e  v . ca l l  be  nc  suck  s a - ~ i r g s  

s l n c e  t h e  c c a l  c o s t s  o f  t h o s e  u n i t s  a r e  l ower  t h a n  most  o f  AEP1s u n i t s .  

~ n  ~ C U ~ L ~ O ~ I ,  os:u...c, l i  ' --- -ue!  c o s t  s t u d y  t h a t ,  i fV a s s e l i  . ' 

t h e  a c q u i s i t i o n  becomes e f f e c t i v e ,  t h e  combined d i s p a t c h  o f  t h e  C o n e s v i l l e  

u n i t s  1 ,  2 and 3 and t h e  P o s t o n  u n i t s  i n v o l v e s  " c y c l i n g "  r a t h e r  t h a n  
.33/. 

"base -  l o . x i l '  o p e r a t i o n .  T k  r e c o r d  shows t h a t  t h e  c y c l i n g  o p e r a t i o n  

-3 3 '  The t e rm " c y c l i n g "  r e f e r s  t o  t h e  p e r i o d i c  s h u t t i n g  down and 
s t a r t i n g  up  o f  g e n e r a t i n g  u n i t s  as c o n t r a s t e d  w i t h  a " b a s e - l o a d "  
o r  c o n t i n u o u s  o p e r a t i o n .  



of  o l d e r  g e n e r a t i n g  u n i t s ,  i n i t i a l l y  d e s i g n e d  f o r  b a s e - l o a d  o p e r a t i o n s ,  

r e s u l t s  i n  a d d i t i o n a l  0 6 M e x p s n s e s ;  y e t  V a s s e l l  d i d  n o t  s p e c i f i c a l l y  

i n c l u d e  t h i s  f a c t o r  i n  h i s  s t u d i e s .  A D ' S  c o n t e n t i o n  t h a t  V a s s e l l  d i d  

n o t  o v e r l o o k  t h i s  f a c t  i s  n o t  s u p p o r t e d  by t h e  r e c o r d .  T k  b e s t  

t h a t  c a n  b e  s a i d  w i t h  r e s p e c t  t o  V a s s e l l ' s  t e s t i m o n y  on t h i s  p o i n t  

i s  t h a t  by e x p r e s s i n g  h i s  b e l i e f  t h a t  t h e  o p e r a t i o n  o f  t h e  u n i t s  i n  

q u e s t i o n  would b e  r educed  25 p e r  c e n t  h e  was s o  c o n s e r v a t i v e  t h a t  i t  

c o u l d  e a s i l y  c o v e r  c y c l i n g  w i t h  i t s  a t t e n d , ~ n tc o s t s .  Even i f  t h i s  

t h e o r y  were  t o  be  a c c e p t e d  i t  d o e s  n o t  j u s t i f y  e s t i m s t e d  s a v i n g s  

o f  $20  m i l l i o n  by CSOE f o r  t h e  p e r i o d  i n  q u e s t i o n .  V a s s e l l  a d m i t t e d  

t h a t  t h e  e x h i b i t s  he  p r e p a r e d ,  f u r n i s h i n g  t h e  b a s i s  f o r  t h e  c l a i m e d  

9 SY i.l s a v i n g s  i f  CSOE were a c q u i r e d  by AEP, f a i l e d  t o  i n c l u d e  a n  a n a l y s i s  

o r  c a l c u l a t i o n  t o  s u p p o r t  t h e  25 p e r  c e n t  f i g u r e  upon x h i c h  5Fs p r o -

j e c t e d  s a v i n g s  f o r  CSOE oE $2 m i l l i o n  p e r  y e a r  i s  premised .  H i s  

t e s t i m o n y ,  when a sked  w h e t h e r  t h e  e x h i b i t  c o n t a i n e d  t h e  above  a n a l y s i s ,  

i s  m 3 s t  r e v e a l i n g .  

"No; i t  i s  n o t .  I ,  a s  I t e s t i f i e d  y e s t e r d a y ,  I 
b e l i e v e ,  t h e  25 p e r c e n t  r e d u c t i o n  i n  t h i s  component 
i s  my b r o s d  judgment e s t i m a t e  a s  a v e r y  c o n s e r v a t i v e  
s a v i n g  a s  t o  what  c o u l d  b e  s aved .  . . . I 1  

ALthough i t  may b e  t h e o r e t i c a l l y  p a s s i b l e  t h a t  AEP's p o s t - a c q u i s i t i o n  

combined d i s p a t c h  program c o u l d  e f f e c t  some 0 & M s a v i n g s ,  t h e  f a c t  

r ema ins  and  t h e  r e c o r d  e s t a b l i s h e s  t h a t  V a s s e l l  made no s p e c i f i c  s t u d y  

Lo d s t e r m i n e  e x a c t l y  how s u c h  s a v i n g s  would b e  accompl i shed  b u t  s i m p l y  

s p ~ l i e d  b road  judgment. I t  i s  conc luded  t h a t  h i s  a d m i t t e d l y  b r o a d  

judgment makes t h e  s a v i n g s  e s t i m a t e  s p e c u l a t i v e  and  h a r d l y  f u r n i s h e s  a 
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b a s i s  f o r  a f i n d i n g  of  s a v i n g s  e s t i m a t e d  a t  $20 m i l l i o n .  

S a v i n a s  Throuph Common P u r c h a s i n ~  

An a d d i t i o n a l  c a t e g o r y  o f  s a v i n g s  f o r c a s t  by A,T t o  r e s u l t  from 

i n t e g r a t i o n  o f  t h e  two systems,  i s  i n  t h e  p u r c t ~ a s e  o f  m a t e r i s l s ,  s u p p l i e s  

3.51 

and equipment.  AEP m a i n t a i n s  t h a t  C30E c o u l d  b e n e f i t  t o  t h e  e x t e n t  

of  $2  m i l l i o n  a n n u a l l y  from l a r g e  s c a l e  pu rchas ing .  To s u p p o r t  i t s  

e s t i m a t e  AEP s e l e c t e d  a p p r o x i m a t e l y  40 items, a l l e g e d l y  a t  r a n d m ,  

which it b e l i e v e d  t o  be  r e p r e s e n t a t i v e  OF i l l u s t r a t i v e  o f  i t e m s  

purchased by b o t h  sys tems.  It t h e n  forwarded t h e  l i s t  t o  CSOE. A f t e r  

a c o n f e r e n c e  between AEP1s p u r c h a s i n g  e x p e r t  and CSOE1s r e p r e s e n t a t i v e  

t h e  l i s t  was reduced t o  25 items which b o t h  o f f i c i a l s  b e l i e v e d  t o  be  

i d e n t i c a l  i t e m s  pu rchased  by e a c h  o f  t h e  sys tems.  The i t e m s  were  

then  p r i c e d  on t h e  b a s i s  o f  pu rchase  c o n t r a c t s  t h e n  i n  e f f e c t  f o r  t h e  

r e s p e c t i v e  companies ;  and t h e  p e r c e n t a g e  d i f f e r e n c e  between t h e  c o s t  of  

t h e  p a r t i c u l a r  i t e m  t o  e a c h  o f  t h e  companies was no ted .  The r e c o r d  

t h u s  d m o n s t r a t e s  t h a t  f o r  e a c h  of  t h e  25 i t e m s  AEP1s c o s t  w a s  lower  

i n  v a r y i n g  percentages o f  d i f f e r e n c e  r a n g i n g  up t o  27.2X.  The e v i d e n c e  

d i s c l o s e s  t h a t  t h e  l i s t  r e p r e s e n t e d  o n l y  25 o u t  of  p o s s i b l y  18 thousand  

-34; The r e c o r d  is  b a r r e n  o f  any e v i d e n c e  as t o  whe the r  CSOE would 

a c h i e v e  some 0 & M s a v i n g s ,  a b s e n t  i t s  a f f i l i a t i o n  w i t h  AEP, by 

c o n t i n u i n g  p a r t i c i p a t i o n  i n  t h e  CCD pool  and r e p l a c i n g  g e n e r a t i o n  

o f  i t s  o l d e r  u n i t s  w i t h  g e n e r a t i o n  from e x i s t i n g  o r  p lanned 

g e n e r a t i o n  of  CCD u n i t s .  AEP's argument t h a t  c o n s i d e r a t i o n  of  

s u c h  f a c t o r  i s  l e g a l l y  i r r e l e v a n t  i s  r e j e c t e d  f o r  r e a s o n s  s t a t e d  

e a r l i e r .  


-3 5 /  The r e c o r d  e s t a b l i s h e s  t h a t  pu rchases  o f  f u e l  and ma jo r  equipment 
i t e m s  were  exc luded  from t h i s  c a t e g o r y .  



o r  more d i f f e r e n t  i t e m s  t h a t  a r e  purchased by b o t h  c o m p n i e s .  The 

-36.-1 
a g g r e g a t e  c o s t  of t h e  2 5  i t e m s  s e l e c t e d  r e p r e s e n t e d  s p p r o x i m a t e l y  

9Z of t h e  t o t a l  d o l l a r  volume of p u r c h a s e s  f o r  b o t h  AEP and CSOE. 

The r e c o r d  shows t h a t  one  i t e m  on t h e  l is t  was l a t e r  d i s c o v e r e d  t o  

have been e r r o n e o u s l y  inc. luded;  and t h r e e  i t e m s  w,?re n o t  i d e n t i c a l  f o r  

t h e  two sys t ems .  It was a l s o  conceded t h a t  o t h e r  i t e m s  bqught by 

e a c h  of  t h e  sys t ems  were purchased from d i f f e r e n t  m a n u f a c t u r e r s  and 

t h e  w i t n e s s  w a s  u n a b l e  t o  i d e n t i f y  t h e  i t e m s  t h a t  were pu rchased  f rom 

t h e  same m a n u f a c t u r e r .  O t h e r  i t e m s  t h a t  were purchased from t h e  same 

m a n u f a c t u r e r  had d i f f e r e n t  s p e c i f i c a t i o n s ;  and w i t h  r e s p e c t  t o  seven 

i t e m s  t h e  r e c o r d  shows t h a t  C30E d i d  n o t  have them under c o n t r a c t  

as of  Msrch 11, 1968,  t h e  d a t e  used by t h e  two company e x p e r t s  t o  

e s t a b l i s h  t h e  p r i c e  o u t  of t h e  i t e m s .  

The D i v i s i o n  and t h e  D e p r t m e n t  u r g e  t h a t  t h e  r e c o r d  f a i l s  t o  

p r o v i d e  a n y  b a s i s  f o r  s a v i n g s  from l a r g e  s c a l e  pu rchas ing .  T h i s  

argument i s  n o t  who l ly  a c c e p t a b l e .  An a n a l y s i s  of t h e  r e c o r d  r e g a r d i n g  

volume p u r c h a s i n g  e s t a b l i s h e s  t h a t  AEP, as a r e s u l t  of c o n s o l i d a t i n g  

i t s  sys tem r e q u i r e m e n t s ,  n e g o t i a t e s  l a r g e  b l a n k e t  c o n t r a c t s  w i t h  v e ~ d o r s  

a s  a  r e s u l t  of  which e a c h  o p e r a t i n g  s u b s i d i a r y  r e c e i v e s  t h e  b e n e f i t  of 

volume p u r c h a s i n g .  Cook ' s  t e s t i m o n y  i n  t h i s  r e g a r d  remains  uncha l l enged .  

However, h i s  c o n c l u s i o n ,  a d m i t t e d l y  based upon b e l i e f  t h a t  CSOE "could ,  

as a s u b s i d i a r y  of  AEP, s e c u r e  on t h e  a v e r a g e  r e d u c t i o n s  i n  p r i c e s  of  

E k h i b i t s  and t e s t i m o n y  do n o t  d i s c l o s e  t h e  t o t a l  q u a n t i t i e s  of 
t h e s e  i t e m s  purchased by each  of  t h e  companies.  

3 
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m a t e r i a l s ,  s z p p l i e s  and eqxipment which i t  purchases  i n  t h e  o r d e r  

of  107," and t h a t  based upon CS:3E1s 1967 l e v e l  of  purchases  o f  $20 

m i l l i o n  i t  c o u l d  a c h i e v e  annual  s a v i n g s  o f  $2 m i l l i o n  i s  n o t  f u l l y  

suppor ted  by t h e  record .  I n  t h e  f i r s t  p l a c e  t h e  f i g u r e  of 10%used 

a s  an  a v e r a g e  f o r  r e d u c t i o n  i n  p r i c e s  e s t i m a t e d  f o r  CSOE was premised 

on t h e  l is t  of  25 i t e m s  s e l e c t e d  f o r  i l l u s t r a t i v e  purposes  t o  

demons t ra te  p r i c e  d i f f e r e n t i a l s .  These i t e m s  were c u l l e d  from abou t  

18,003 o r  more i t e m s  t h a t  are purchased bo th  f o r  CSOE and AEP. 

Although Cmk t e s t i f i e d  t h e  l i s t  was r e p r e s e n t a t i v e  of h i g h l y  s i g n i f i c a n t  

i t e m s  used i n  t h e  o p e r a t i o n  o f  b o t h  sys tems and s e l e c t e d  f o r  t h e i r  

comple te  c o m p a r a b i l i t y  i t  does  n o t  p u r p o r t  t o  be a complete  l i s t  of  

s u c h  i d e n t i c a l  i t e m s  b a t  merely  i l l u s t r a t i v e  o f  p r i c e  d i f f e r e n t i a l s  
-37 / 

i n d i c a t i v e  o f  s a v i n g s  p o s s i b l e  by l a r g e  s c a l e  volume purchas ing .  

I n  t h e  second p l a c e  t h e  r e c o r d ,  a s  noted above,  i n d i c a t e s  t h a t  even i n  

t h e  s e l e c t e d  l i s t  of  25 i t ems  some d i s c r e p a n c i e s  o r  e r r o r s  appeared 

c o n c e r n i n g  e i t h e r  t h e  i d e n t i t y  of  supposedly  i d e n t i c a l  i t ems  o r  t h e  

p r i c e s  of  s u c h  i t ems .  T h i s  r a i s e s  r e a s o n a b l e  doub t s  a s  t o  i t s  complete  

r e l i a b i l i t y  a s  a b a s i s  f o r  e s t i m a t i n g  s a v i n g s  of $2 m i l l i o n  p z r  y e a r .  

I t  i s  concluded t h e r e f o r e  t h a t  t h e  record  e s t a b l i s h e s  t h a t  i f  CSOE 

were i n t e g r a t e d  i n t o  t h e  AEP s y s t e n  some s a v i n g s  could  be ach ieved  a s  

a r e s u l t  of  l a r g e  s c a l e  volume purchas ing  of  s i g n i f i c a n t  m a t e r i a l s ,  

s u p p l i e s  and equ ipnen t  ( o t h e r  t h a n  major  i t e m s )  b u t  t h a t  t h e  record  

.-37/-	 The record  shows t h a t  i n  1967 AEP1s t o t a l  purchases  o f  m s t e r i a l s ,  
s u p p l i e s  and equipment ( o t h e r  than  major  i t e m s )  was approx imate ly  
f i v e  t imes  l a r g e r  than  t h o s e  of  CSOE. 
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Joes  n o t  o s ~ a b l i s ha s u f f i c i e n t  b a s i s  f o r  f i n d i n g  s a v i n g s  of $2 m i l l i o n  

p e r  y e a r  n o r  d a e s  t h e  r e c o r d  e s t a b l i s h  a r e a s o n a b l e  b s s i s  f o r  any 

f i n d i n g  w i t h  r e s p e c t  t o  t h e  magni tude  o f  s u c h  p o t e n t i a l  savi-rigs. 

Eco:-torr~i-..~;:3f S c s l e  

I n  t h e  p a s t  tvo d e c a d e s  t h e  e l e c t r i c  u t i l i t y  i n d u s t r y  has 

exper innced  a v s s t  and s u b s t a n r i a l  i n c r e a s e  i n  demand which h a s  

spa rked  t e c h n o l o g i c a l  p r o g r e s s  i n  gene ra" ion  and =ransrniss ion  t o  

keep  pace  w i t h  t h e  demand. The more s i g n i f i c a n t  r e s u l t s  oC such  

advancement i n  t h e  s t a t e  of t h e  a r t  have been t h e  i n c r e a s e  i n  t h e  

s i z e  o f  g e n e r a t i n g  u n i t s  and 'n igher  v o l t a g e  t ransrni . ss ion  l i n e s .  

T h e r e  i s  s u f f i c i e n t  e v i d e n c e  i n  t h e  r e c o r d  t o  e s t a b l i s h  t h a t  c a p i t a l  

c o s t s  p e r  k i l ~ w a c ! ;  and o p e r a - t i o n  expenses  p e r  kwn g e n e r a t e d  a r e  less 

f o r  l a r g e r  u n i t s  t h a n  f o r  s m a l l  u n i t s .  As mencioncd ear l ie r  t h e r e  

is  a l s o  e v i d e n c e  t h a t  t h e  l a r g e r  u n i t s  have  expe r i enced  solne i n c r e a s e  

i n  m,a in tenance  c o s t s  and r e d u c t i o n  i n  u n i t  a v a i l a b i l i t y  i n . t h e  f i r s t  

s e v e r a l  year:+ of o p e r a t i o n ,  p s r t i r u l s r l y  w i t h  p r o t o t y p e  u n i t s .  The 

F e d e r a l  Power Commission i n  i t s  N a t i o n a l  Powcr Survey n o t e s  t h a t  

f o s s i l - f u e l e d  steam e l e c t r i c  power p l a n t s  a c c o u n t  f o r  a b o u t  76  p e r c e n t  

o f  L i l t 3 1  g e n e r a t i n g  c a p a c i t y  and more t h a n  80 p e r c e n t  o f  t o t a l  

g e n e r a t i o n .  It a l s o  n o t e s  t h a t  w!lll? r e d u c t i o n  i n  c o s t s  p e r  k i l o w a t t -  

hour  f o r  f o s s i l - f u e l e d  steam e l e c t r i c  p r o d u c t i o n  were significant u n c i l  

t h e  end o f  1966, t h e r e a f t e r  i n c r e a s e s  i n  c o n s t r u c t i o n  and o p e r a t i n g  

c o s t s  have more t h a n  o f f s e t  t h e  g a i n s  msde th rough  t e c h n o l o g i c a l  

improvements,  ( N a t i o n a l  Power Silr,rey pp. 1 - 5 - 1  & 2 ) .  With r e s p z c t  
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t o  n u c l e a r  ene rgy  t h e  s a i d  Survey s t a t e s  t h a t  l a r g e  scs1.e u s e  of t h i s  

cornparat ively  new s o u r c e  o f  pow-r i s  probably  t h e  most impor tan t  

s i g n i f i c a n t  change i n  t h e  e l e c t r i c  power i n d u s t r y  d u r i n g  t h e  p a s t  

f i f t y  y e a r s .  It i s  expec ted  t h a t  n u c l e a r  g e n e r a t i n g  c a p a c i t y  w i l l  

i n c r e a s e  from l e s s  than  2 . p e r c e n t  i n  197d t o  abou t  40 p e r c e n t  i n  1990. 

The Survey p o i n t s  o u t ,  however, t h a t  t h e r e  a r e  s r i l l  many s u b s t a n t i a l  

problems i n  d e s i g n  and manufac tu re  connected w i t h  i n c r e a s i n g  t h e  s i z e  

of u n i t s  of b o t h  f o s s i l - f u e l e d  and n u c l e a r  t y p e s  which t h e  i n d u s t r y  

p r e d i c t s  lnay pro.duce accep'ssb1.e s o l u t i o n s  by 1990 i f  g r e a t e r  

a t t e n t i o n  i s  g iven  t o  t h e  v i t a l  importance  of r a s e a r c h  and development 

by t h e  i n d u s t r y  i t s e l f .  

Tile r e c o r d  e s t a b l i s h e s  t h a t  t h e  h i s t o r y  of t h e  e l e c t r i c  

u t i l i t y  i n d u s t r y  shows t h a t ,  i n  g e n e r a l ,  economies of s c a l e  a r e  

a s s o c i a t e d  w i t h  l a r g e  g e n e r a t i n g  u n i t s  and t h a t  n o t w i t h s t a n d i n g  ( a )  

e s c a l a t i o n  o: c a p i t a l  c o s t s  i n  r a c e n t  y e a r s  w i t h  no slowdown a p p a r e n t  

under t h e  p r e s e n t  econoiny, ( b )  i n t e n s i f i e d  prob!.ms .:oncerni.ng avai l a b l e  

p l a n t  s i t i n g  and ( c )  i n c r e a s i n g  environmental  problems oE e i e c t r i c  

u t i l i t i e s  a s s o c i a t e d  w i t h  a i r  and water  q u a l i t y  c o n t r o l ,  the t r e n d  

toward l a r g e r  u n i t s  will c o n t i n u e  i n  t h e  f u t u r e .  The i s s u e s  i n  t h e  

i n s t a n t  c a s e  r e l a t e  t o  whether  t h e  proposed a c q u i s i t i o n  w i l l  e i t h e r  

make p o s s i b l e  such  economies of s c a l e  o r  a t  l e a s t  enhancs o r  a c c e l e r a t e  

t h e  a b i l i t y  of  t h e  system t o  t a k e  advantage of f u t u r e  econoin;es of  

s c a l e  i n  b:llk power p r o d u c t i o n .  The record  demons t ra tes  q - l i t e  c l e a r l y  

t h a t  AEP h i s t o r i c a l l y  has  been a p ioneer  i n  t h e  development of l a r g e -

s c a l e  g e n e r a t o r s  and has been l a r g e  enough t o  a c h i e v e  t h e  economies 



o f  scale which  t e c h n o  l o g i c a l  p r o g r e s s  msde p o s s i b l e .  

The e v i d e n c e  shows AEP i s  i n  t h e  p r o c e s s  o f  c o n s t r u c t i n g  

g e n e r a t o r s  w i t h  a c a p a c i t y  o f  1 ,300 m v  and i s  c o n s i d e r i n g  propasals 

f o r  u n i t s  which  w i l l  have  a g e n e r a t i n g  c a p a c i t y  a f  1 ,600  mw t o  2 ,203  

mw. I n  a d d i t i o n ,  V a s s e l l .  t e s t i f i e d  t h a t  AEP sys t em h a s  a lways  been  

a b l e  t o  u t i l i z e  t h e  l a r g e s t  s i z e  g e n e r a c i n g  u n i t s  a v a i l a b l e  and e n j o y  

msxim~m econojnies i n  b u l k  povz r  p r o d - ~ c t i o n .  Moreo\.er, and o f  u tm9s t  

i m p o r t a n c e ,  i s  Cook 's  e a r l i e r  t e s t i m o n y  t h a t  t h e  i n c l u s i o n  of CSOS 

w i t h i n  t h e  AEP sys t em w l d  have  "minor" s i g n i f i c a n c e  i n  AEP's 

a b i l i t y  t o  b u i l d  l a r g e r  u n i t s  more r a p i d l y  s i n c e  AEP's c a p a c i t y  i s  

a p p r o x i m a t e l y  t e n  t i m e s  t h a t  o f  CSOE. The r e c o r d  s u p p o r t s  Co9X1s 

c o n s i d e r e d  judgment o f  t h e  "minor" a d v a n t a g e  which t h e  CSOE 

a c q u i s i t i o n  c o u l d  f u r n i s h  i n  a d d i t b n  t o  A W ' s  a b i l i t y  p e r  se to 

c o n s t r u c t  l a r g e r  u n i t s .  A; r e f l e c t e d  i n  t h e  r e c o r d  AEP p r o j e c t s  

a n  a v e r a g e  cornpound g rowth  rate f rom 1970 t o  1975 of  5.8 p e r c e n t  

and e s t i m a t e s  d o u b l i n g  i t s  sys t em peak l o a d  i n  t e n  y e a r s .  

Al though,  as n o t e d  above ,  it a p p e a r s  t h a t  t h e  t r e n d  t o  l a r g e r  

g e n e r a c i n g  u n i t s  w i l l  c o n t i n u e  t h e r e  i s  e v i d e n c e  i n  t h e  r e c o r d  t h a t  

d u e  t o  t h e  h i g h  o u t a g e  r a t e  o f  s u c h  u n i t s  a d d i t i o n a l  e x p e r i e n c e  

w i t h  t h e  p r e s e n t  l a r g e  u n i t s  i n  o p e r a t i o n  i s  n e c e s s a r y ,  i n  t h e  n e x t  

d e c a d e  o r  two,  b e f o r e  t h e  i n d u s t r y  moves t o  i n s t a l l  even l a r g e r  u n i t s .  

Lewis  H .  Rodd i s  ( R o d d i s l  p r e s i d e n t  o f  C o n s o l i d a t e d  Edison  Company 

t e s t i f i e d  i n  essence ,  among o t h e r  t h i n g s ,  t h a t  it was h i s  o p i n i o n  

t h a t ,  i n  l i g h t  of  t h e  i n d u s t r y ' s  e x p e r i e n c e  w i t h  l a r g e r  o u t a g e  r a t e s  

http:Moreo\.er


I 

a s s o c i a t e d  w i t h  i n c r e a s e 3  s i z e  of  u n i t s ,  t h e  i n d u s t r y  would remain 

on a p l a t e a u  f o r  a  p e r i o d  I fapproaching t e n  yea r s"  o r  a  l e v e l i n g  o f f  

i n  t h e  e x t r a p o l a t i o n  of  s i z e  bo th  f o r  f o s s i l - f i r e d  and n u c l e a r  u n i t s  

t o  a f f o r d  t h e  i n d u s t r y  t ime  t o  " d i g e s t  t h e  e x p e r i e n c e  w i t h  t h o s e  
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s i z e s " .  The N a t i o n a l  Power Survey conf i rms  t h i s  view. A f t e r  

n o t i n g  t h a t  p r o g r e s s  i n  t echno logy  h a s  been r e s p o n s i b l e  f o r  

i n c r e a s e d  s i z e  of  s t e a m - e l e c t r i c  g e n e r a t i n g  u n i t s  wi th  such t r e n d  

c o n t i n u i n g ,  t h e  Survey s t a t e s , I t T h e  i n c r e a s e  i n  u n i t  s i z e  a p p e a r s  t o  

be  accompanied by some i n c r e a s e  i n  f o r c e d  o u t a g e  r a t e s .  . . I t  and 

"The l a r g e r  u n i t s  do have more complex maintenance requ i rements  

t h a t  r e s u l t  i n  l o n g e r  down t imes" .  However, t h e  Survey e x p r e s s e s  

optimism t h a t  w i t h  r e s p e c t  t o  f o r c e d  o u t a g e  r a t e s  ".  . . i t  i s  

expected t h a t  a s  t h e s e  u n i t s  mature  and e x p e r i e n c e  i s  gained 

wi th  them, t h e y  and t h e  second and t h i r d  g e n e r a t i o n  u n i t s  w i l l  

show s u b s t a n t i a l  improvementsu.  With r e s p e c t  t o  maintenance t h e  

I Survey s t a t e s  "such ~ r o b l e m s  wi th  l a r g e r  u n i t s  w i l l  d e c r e a s e  a s  

-3 5 /  The 1970 Survey s t a t e s :  

l l .  . . . t h e  l a r g e r ,  more complex f a c i l i t i e s ,  on which 
t h e  economics of  modern power g e n e r a t i o n  s o  i m p o r t a n t l y  
depend,  have tended t o  d a t e  t o  have h i g h e r - t h a n - a v e r a g e  
f o r c e d  o u t a g e  r a t e s  a n d / o r  t o  r e q u i r e  l o n g e r - t h a n - a v e r a g e  
maintenance shutdowns. Whether t h i s  w i l l  c o n t i n u e  t o  
b e  t h e  c a s e  canno t  be  p r e d i c t e d  w i t h  any d e g r e e  of  
c e r t a i n t y .  There  i s  y e t  t o o  l i t t l e  e x p e r i e n c e ,  
e s p e c i a l l y  w i t h  l a r g e  n u c l e a r  u n i t s .  t o  say  whether  
l a r g e  u n i t  s i z e  i n h e r e n t l y  means some d e g r e e  o f  
reduced r e l i a b i l i t y .  What i s  c e r t a i n  i s  t h a t  u n i t  
s i z e s  a r e  i n c r e a s i n g  r a p i d l y  and w i l l  c o n t i n u e  t o  
i n c r e a s e . "  ( N a t i o n a l  Power Survey P a r t  I ,  p. I- 1-17)  



experience i s  gained and d e s i g n  improvements a r e  made." The t i m e  


&en a d e q u a t e  e x p e r i e n c e  w i l l  be  ach ieved  o r  d e s i g n  improvements 


,ccomplished i s  most f r e q u e n t l y  s t a t e d  i n  t h e  Survey a s  t h e  1980-1990 

3 9  


period.  ( N a t i o n a l  Power Survey P a r t  I V  p. IV- 1-1 ) .  


AEP e a r n e s t l y  u r g e s  i t  h a s  been a  p i o n e e r  i n  the  deve lop- 


ment of l a r g e  s c a l e  s team g e n e r a t o r s  and t h a t  i t  h a s  5 u n i t s  


completed i n  t h e  800 mw range .  Newer c o n s t r u c t i o n  i n v o l v e s  genera -  


t o r s  i n  t h e  range of  1 ,100 t o  1.X)Omw. The f i n d i n g  t h a t  AEP h a s  


been and i s  u t i l i z i n g  l a r g e  s c a l e  g e n e r a t i n g  u n i t s ;  and i t ' s  a b i l i t y  


to c o n t i n u e  t o  i n c r e a s e  t h e  s i z e  of i t s  u n i t s  t o  t h e  maximum s i z e  i n  


the  f u t u r e ,  f i n d s  ample suppor t  i n  t h e  r e c o r d .  


I 
The i n c r e a s e  i n  t h e  s i z e  of g e n e r a t i n g  u n i t s  was made 


p o s s i b l e  by development of new techno logy  w i t h  r e s p e c t  t o  t h e  


' var ious  components of a complete  g e n e r a t i n g  u n i t .  One of  AEP8s 

e l e c t r i c a l  e n g i n e e r i n g  e x p e r t s ,  P r o f e s s o r  H e r b e r t  H .  Woodson (Woodson), 

t e s t i f i e d  concern ing  t h e  t e c h n o l o g i c a l  p r o g r e s s  i n  t h e  i n d u s t r y  and 

the  c o n s t a n t  improvement i n  g e n e r a t i n g  d e s i g n  which makes p o s s i b l e  

g r e a t e r  economies of  s c a l e .  These  t e c h n o l o g i c a l  improvements i n c l u d e  

steam t u r b i n e  g e n e r a t o r s ,  t e c h n i q u e s  of  c o o l i n g ,  t h e  f e a s i b i l i t y  of 

super -conduc t ing  f i e l d  windings  wi th  r e s p e c t  t o  h i g h e r  v o l t a g e s ,  and 

a/	The Survey a l s o  n o t e s  e s t i m a t e s  by a l l  Regional  Advisory Committees 
a s  t o  t h e  l a r g e s t  g e n e r a t i n g  u n i t s  a n t i c i p a t e d  t o  be  i n  s e r v i c e  
i n  1980-1990. These e s t i m a t e s  show a  maximum s i z e  of  1 ,500  mw 
f o r  a  n u c l e a r  u n i t  and 1 ,300 mw f o r  a  f o s s i l  u n i t  f o r  1980 
and f o r  1990 a  2 ,500 mw n u c l e a r  u n i t  and a 2 ,000 mw f o s s i l  
u n i t .  ( P a r t  I p. 1-18-3;  T a b l e  1 8 . 4 ) .  



new m a t e r i a l s  f o r  u s e  i n  c o n d e n s o r s .  

The h i s t o r y  of  t h e  i n d u s t r y  r e g a r d i n g  deve lopmen t s  i n  

t echno logy  makes i t  e v i d e n t  t h a t  changes  and p r o g r e s s  d o  n o t  o c c u r  

a t  one  time b u t  r a t h e r  t h e y  a r e  t h e  r e s u l t  of  g r a d u a l  improvement 

b r o u g h t  a b o u t  t h rough  e x p e r i e n c e .  When t h e  i n d u s t r y  moved t o  

s u b s t a n t i a l l y  l a r g e r  s i z e  g e n e r a t i n g  u n i t s  o r  moved t o  h i g h e r  

v o l t a g e  t r a n s m i s s i o n  i t  was n e c e s s a r y  t o  o p e r a t e  such f a c i l i t i e s  

o v e r  a  p e r i o d  of t i m e  t o  d e t e r m i n e  t h e  e x t e n t  of t h e  economies o f  

s c a l e  which would b e  a c h i e v e d  and whe the r  i t  was f e a s i b l e  t o  i n s t a l l  

even l a r g e r  g e n e r a t i n g  u n i t s .  These  p e r i o d s  were  r e f e r r e d  t o  by 

t h e  w i t n e s s  a s  ' ! p l a t e a u s  . ' I  A s  t o  such  p e r i o d s  Woodson a d m i t t e d  t h a t  

w i t h  r e s p e c t  t o  t h e  employment of s u p e r c o n d u c t i n g  t echno logy  i n  

commercial  s team t u r b i n e  g e n e r a t o r s  t h a t  " I n  t h e  a b s e n c e  o f  a c t u a l  

o p e r a t i n g  e x p e r i e n c e  w i t h  machines  o f  t h i s  t y p e ,  a l l  o f  t h e  r e s u l t s  

and c o n c l u s i o n s  must be  i n t e r p r e t e d  a s  s p e c u l a t i o n . "  Thus ,  a b s e n t  

a d d i t i o n a l  e x p e r i e n c e  w i t h  known t echno logy  of  s t eam t u r b i n e s ,  

b o i l e r s  f o r  f o s s i l - f u e l e d  u n i t s ,  o r  n u c l e a r  r e a c t o r s ,  no c o n c l u s i o n  

may b e  reached on t h e  b a s i s  of  t h e  i n s t a n t  r e c o r d  t h a t  t h e s e  

t e c h n o l o g i c a l  deve lopmen t s  w i l l ,  i n  f a c t ,  be  ach ieved  o r  t h a t  i t  

w i l l  b e  accompl i shed  i n  t h e  r e a s o n a b l y  f o r e s e e a b l e  f u t u r e .  So t o o  

w i t h  r e s p e c t  t o  a n o t h e r  of  AEP1s e n g i n e e r i n g  e x p e r t s  John C .  Trackman 
40 1 .--

(Trackman) ,  p r e s i d e n t  of  Brown Bover i  C o r p o r a t i o n ,  who t e s t i f i e d  

-40/ L,rown E o v e r i  C o r p o r a t i o n  i s  the Uni ted  S t a t e s  s u b s i d i a r y  of  brown 
Bover i  L imi t ed  w i t h  h e a d q u a r t e r s  i n  S w i t z e r l a n d .  The Company 
m a n u f a c t u r e r s  and s e l l s  e l e c t r i c a l  g e n e r a t i n g ,  t r a n s m i s s i o n  and 
d i s t r i b u t i o n  equipment  t o  u t i l i t y  and m a n u f a c t u r i n g  i n d u s t r i e s  
wor ld  wide .  



r e g a r d i n g  f u t u r e  maximum s i z e  o f  t u r b i n e  g e n e r a t o r s  f o r  s t e a m  

e l ec t r i c  g e n e r a t i o n .  A l t h o u g h ,  i n  g e n e r a l ,  Trackman was o f  t h e  

v i ew  t h a t  by e x t r a p o l a t i o n  o f  - p r e s e n t  t e c h n o l o g y ,  r a t h e r  t h a n  

b r e a k t h r o u g h  o f  t e c h n o l o g y ,  l a r g e r  g e n e r a t i n g  u n i t s  would b e  

f e a s i b l e  b e c a u s e  o f  c o n t i n u e d  r e s e a r c h ,  f o r  example  i n  s u p e r -  

c o n d u c t i n g  t e c h n o l o g y ,  h e  n e v e r t h e l e s s  c o n f i r m e d  Woodson ' s  b e l i e f  

a s  t o  t h e  s p e c u l a t i v e  a s p e c t  o f  f u t u r e  l a r g e r  u n i t s  when h e  t e s t i f i e d :  

"However,  1 am n o t  i n  a  p o s i t i o n  t o  s p e c u l a t e  
w h e t h e r  i t  w i l l  b e  t e c h n o l o g i c a l l y  f e a s i b l e  
to m a n u f a c t u r e  g e n e r a t o r s  emp loy ing  new 
t e c h n i q u e s  by 1985 . I 1  

T h u s ,  t h e  r e c o r d  s u p p o r t s  t h e  c o n c l u s i o n  t h a t  t h e r e  i s  e v e r y  i n d i c a t i o n  

t h a t  t h e  known t e c h n o l o g i c a l  a d v a n c e s  h a v e  a p p a r e n t l y  r e a c h e d  a 

p l a t e a u  whe re  a d d i t i o n a l  e x p e r i e n c e  i s  e s s e n t i a l  w i t h  t h e  p r e s e n t  

l a r g e  u n i t s  r a n g i n g  be tween  8 0 0  mw and  1 , 3 0 0  mw b e f o r e  t h e  i n d u s t r y  

a d v a n c e s  t o  u n i t s  o f  l a r g e r  s i z e .  T h i s  p l a t e a u ,  a s  w i t n e s s e s  h a v e  

t e s t i f i e d ,  s h o u l d  c o n t i n u e  t h r o u g h  a t  l e a s t  t h e  l a t e  1 9 7 0 ' s .  

However ,  a c c e p t i n g  t h e  t h e s i s  t h a t  i n  t h e  p a s t  two d e c a d e s  

s i g n i f i c a n t  a d v a n c e s  h a v e  been ,  made i n  s u c h  t e c h n o l o g y  and  t h a t  i t  

a p p e a r s  l i k e l y  t h a t  t h e  movement t o  l a r g e r  c a p a c i t y  g e n e r a t i n g  



n e v e r t h e l e s s ,  t h e  r e c o r d  e s t a b l i s h e s  t h a t  AEP h a s  a l w a y s  been  o f  s u c h  


s i z e  a s  t o  p e r m i t  t h e  i n s t a l l a t i o n  o f  g e n e r a t i n g  u n i t s  o f  i n c r e a s i n g l y  


g r e a t e r  c a p a c i t y  and t o  t a k e  a d v a n t a g e  o f  w h a t e v e r  e conomies  o f  s c a I e  


w e r e  a v a i l a b l e .  The  r e c o r d  f a i l s  t o  e s t a b l i s h  t h a t ,  a b s e n t  t h e  a c q u i -  


s i t i o n  o f  C S E ,  t h e  a b i l i t y  o f  AEP t o  c o n t i n u e  i t s  p a s t  g rowth  i n  


s i z e  and  l o a d  and  i t s  a b i l i t y  t o  e x p l o i t  f u t u r e  a v a i l a b l e  e conomies  


o f  s c a l e  i n  b u l k  power p r o d u c t i o n  w i l l ,  i n  a n y  manner ,  b e  impeded .  


Who l ly  a p a r t  f r om t h e  f o r e g o i n g  c o n c l u s i o n  a n  a n a l y s i s  o f  t h e  

e v i d e n c e  w i t h  r e s p e c t  t o  t h e  m i l l i o n s  o f  d o l l a r s  o f  p u r p o r t e d  s a v i n g s  

i n  c a p i t a l  c o s t s  upon t h e  a s s u m p t i o n  t h a t  l a r g e r  g e n e r a t i n g  u n i t s  w i l l  

b e  f e a s i b l e  by  1985  o r  1990  a p p e a r s  t o  b e  o f  s u c h  h i g h l y  q u e s t i o n a b l e  

n a t u r e  a s  t o  make any  s u c h  e s t i m a t e  u n r e l i a b l e .  Trackman p r e d i c t e d  

t h a t  a tandem compound g e n e r a t o r  o f  1 , 6 0 0  mw c o u l d  b e  p o s s i b l e  by  1985  

. 	 w i t h  s a v i n g s  i n  c a p i t a l  costs o f  $1.9 m i l l i o n ;  t h a t  a c r o s s  compound 

t u r b i n e  g e n e r a t o r  o f  2 , 8 0 0  mw would b e  i n  u s e  by  1985 ,  and  t h a t  sub -

s t a n t i a l  c a p i t a l  s a v i n g s  o f  $4 ,070 ,000  c o u l d  b e  e x p e c t e d .  He f u r t h e r  

pre&cted t h a t  a tandem compound g e n e r a t o r  o f  t h e  s i z e  o f  3 , 5 0 0  mw 

u t i l i z i n g  n u c l e a r  s t e a m  would " b e  p o s s i b l e "  b y  1985 .  H e  e s t i m a t e d  

s a v i n g s  o f  $20 ,300 ,000  i n  1969 d o l l a r s .  A n o t h e r  AEP e x p e r t  w i t n e s s ,  

James N .  L a n d i s ,  a l s o  t e s t i f i e d  a s  t o  s u b s t a n t i a l  e conomies  o f  s c a l e  

which  may b e  e x p e c t e d  f rom t h e  m a n u f a c t u r e  o f  l a r g e  steam g e n e r a t o r s .  

Trackman was u n a b l e  t o  t e s t i f y  a s  t o  t h e  b a s e  p r i c e  u sed  t o  compute  

t h e  s a v i n g s  b e c a u s e  o f  a c o m p e t i t i v e  s e c r e c y  f a c t o r .  L a n d i s  was  u n a b l e  

t o  e x p l a i n  how t h e  m i l l i o n s  o f  d o l l a r s  o f  s a v i n g s ,  t o  which  h e  t e s t i f i e d ,  

w e r e  computed b e c a u s e  h e  made no  duch c o m p u t a t i o n s  b u t  r e l i e d  on  

f i g u r e s  f u r n i s h e d  h im by a r e l i a b l e  s o u r c e  and  t h e  c o m p u t a t i o n s  were, 



i n  f a c t ,  made by o t h e r s  and were ' 'not my c o n c l u s i o n s  a s  t o  s a v i n g s t ' .  

Upon t h e  b a s i s  of  t h e  r e c o r d  it would be  haza rdous  t o  p l a c e  c r e d e n c e  

upon such i n c o n c l u s i v e  t e s t i m o n y  much l e s s  make f i n d i n g s  of  m i l l i o n s  

of  d o l l a r s  of  s a v i n g s  o f  c a p f t a l  c o s t s  t o  t h e  k ind  t e s t i f i e d  t o  by such 

A' 

w i t n e s s e s .  

The r e c o r d  s u p p o r t s  t h e  f i n d i n g  t h a t  t h e  h i s t o r y  o f  t h e  

i n d u s t r y  d e m o n s t r a t e s  t h a t  economies o f  s c a l e  have  been a s s o c i a t e d  

w i t h  l a r g e r  u n i t s  a f t e r  such u n i t s  have  undergone a p e r i o d  of  e x p e r i e n c e .  

Problems which have  a lways  been a s s o c i a t e d  w i t h  new-design l a r g e  s c a l e  

u n i t s  h a v e ,  i n  t i m e ,  been  t t i r o n e d - o u t c '  o r  "shaken downtt. However, 

t h e  r e c o r d  d o e s  n o t  f u r n i s h  a b a s i s  f o r  f i n d i n g  t h a t ,  i n  l i g h t  of  t h e  

e x p e r t ' s  t e s t imony  o f  t h e  many d e s i g n  and o t h e r  problems which t h e  

i n d u s t r y  i s  p r e s e n t l y  cop ing  w i t h ,  such l a r g e r  u n i t s  w i l l ,  i n  f a c t ,  

become commercia l ly  o p e r a t i o n a l  p r i o r  t o  t h e  1980 o r  1990 t i m e  p e r i o d .  

Nor i n  t h i s  c a s e  is  t h e r e  b a s i s  upon which a  f i n d i n g  may b e  made of  

any p a r t i c u l a r  d o l l a r  amount of  s a v i n g s  i n  c a p i t a l  c o s t s  f o r  t h e  

l a r g e r  u n i t s , w h i c h  AEP's  own e x p e r t s  a p p a r e n t l y  do n o t  e x p e c t  t o  b e  

p l a c e d  i n  o p e r a t i o n  u n t i l  t e n  o r  twenty  y e a r s  hence .  

I t  i s  concluded t h a t  any f i n d i n g  of  d o l l a r  s a v i n g s  r e s u l t i n g  

from economies of  s c a l e  t o  b e  a c h i e v e d  by r eason  of  t e c h n o l o g i c a l  

4 1 1-	I n  a d d i t i o n  V a s s e l l  t e s t i f i e d  t h a t  w i t h  r e s p e c t  t o  any s a v i n g s  which 
may b e  r e a l i z e d  by AEP, i n c l u d i n g  economies of  s c a l e  d e s c r i b e d  i n  
t h e  t e x t ,  a n  e q u i t a b l e  a l l o c a t i o n  of  such s a v i n g s  would b e  de te rmined  
i n  t h e  f u t u r e  between CSOE and t h e  r e s t o f  t h e  AEL system (assuming t h e  
a c q u i s i t i o n )  b a s i c a l l y  a s  s e t  f o r t h  i n  a n  i n t r a - s y s t e m  o p e r a t i n g  
agreement  which ,  i n  s u b s t a n c e ,  a l l o c a t e s  t h e  c o s t  o f  o p e r a t i o n  among 
t h e  o p e r a t i n g  companies .  However, V a s s e l l  was u n f a m i l i a r  w i t h  t h e  
method by which such  c o s t s  would,  i n  f a c t ,  b e  a l l o c a t e d .  The r e c o r d  
t h u s  f a i l s  t o  set f o r t h  w i t h  any c e r t a i n t y  t h e  d o l l a r  amount o r  p e r -  
c e n t a g e  of  s a v i n g s  which would be a l l o c a t e d  t o  CSOE. 



- 9 3  -

advances  i n  g e n e r a t i o n ,  p r e d i c t e d  t o  b e  p o s s i b l y  r e a l i z e d  i n  1980 a t  

t h e  e a r l i e s t ,  would be c o n j e c t u r a l  and s p e c u l a t i v e .  

AEP a l s o  c o n t e n d s  t h a t  f u r t h e r  economies cou ld  be  a c h i e v e d  by 

CSOE's u t i l i z i n g  t h e  h i g h e r  v o l t a g e  t r a n s m i s s i o n  l i n e s  i n  t h e  AEP 

sys t em which AEP s a y s  a r e  n o t  s p e c i f i c a l l y  i n c l u d e d  i n  t h e  e s t i m a t e d  

s a v i n g s .  V a s s e l l  t e s t i f i e d  t h a t  t h e  c o n t i n u e d  g r o w t h  of demand f o r  

e l e c t r i c  ene rgy  coup led  w i t h  f u t u r e  i n c r e a s e  i n  s i z e  o f  g e n e r a t i n g  

u n i t s  w i l l  e x e r t  a power fu l  s t i m u l u s  toward t h e  s e a r c h  f o r  t h e  most 

e f f e c t i v e  and economical  means of  t r a n s m i t t i n g  such ene rgy  t o  load  c e n t e r s .  

T h i s  can  b e  accompl i shed  o n l y  by u t i l i z i n g  i n c r e a s i n g l y  h i g h e r  v o l t a g e s .  

The N a t i o n a l  Power Survey  n o t e s  t h a t  t r a n s m i s s i o n  v o l t a g e  l e v e l s  h a v e  

i n c r e a s e d  i n  keep ing  w i t h  load  g rowths  and a l t h o u g h  t h e r e  e x i s t s  a  v a r i e t y  

o f  v o l t a g e  p a t t e r n s  among t h e  power s y s t e m s ,  t h e r e  h a s  been a s t e a d y  

p r o g r e s s i o n  f rom t h e  3 4 . 5  k i l o v o l t  r a n g e  t o  138 o r  161  k i l o v o l t s  w i t h  

many of  t h e  l a r g e r  sys t ems  p r o g r e s s i n g  t o  230 and 500 k i l o v o l t s  o r  t o  

345 and 765 k i l o v o l t s .  B e f o r e  v o l t a g e s  beyond 765 k i l o v o l t s  w i l l  be  

a c h i e v e d  more r e s e a r c h  and development  i s  needed.  It i s  p r e d i c t e d  t h a t  

t h i s  w i l l  o c c u r  a t  t h e  e a r l i e s t  i n  a b o u t  t h e  mid 1 9 8 0 ' s .  ( N a t i o n a l  

Power Survey  p.  1 -13 -41 .  

The r e c o r d  d i s c l o s e s  t h a t  AEP was a  p i o n e e r  i n  i n t r o d u c i n g  t h e  

345 k i l o v o l t  t r a n s m i s s i o n  i n  t h i s  c o u n t r y  and was t h e  f i r s t  t o  i n s t a l l  

a 765 k i l o v o l t  l i n e  I n  1969.  Using AEP a s  a n  example ,  V a s s e l l  t e s t i f i e d  

a s  t o  t h e  r e l a t i v e  economies  r e p r e s e n t e d  by h i g h e r  v o l t a g e  t r a n s m i s s i o n  

l i n e s .  H e  s t a t e d  t h a t  a l t h o u g h  t h e  c o s t  p e r  m i l e  o f  a 138 kv l i n e  was 

$40,000 compared t o  $150,000 f o r  a  765 kv l i n e ,  t h e  i n v e s t m e n t  p e r  100 

kv was $50 f o r  t l ~ e  138 kv l i n e  and $4 f o r  t r ~ e1 ~ 5kv ~ l n e .  

V a s s e l l  a l s o  t e s t i f i e d  t h a t  a l a r g e  i n t e g r a t e d  power sys tem u n d e r  



one ownership  can most r e a d i l y  r e a l i z e  t h e  maximum b e n e f i t s  of  economies 

of  s c a l e  i n  u l t r a - h i g h  v o l t a g e  t r a n s m i s s i o n .  N e v e r t h e l e s s ,  h e  concedes 

t h a t  systems o f  s m a l l e r  s i z e  could r e a l i z e  such economies by c o o r d i n a t i n g  

t h e i r  p lann ing  and o p e r a t i o n  through v a r i o u s  poo l ing  a r rangements ,  a l b e i t ,  

he  was of t h e  view t h a t  most power t o o l s  f a l l  s h o r t  of t h e  l e v e l  of 

p lann ing  a c h i e v a b l e  under  one ownership.  

AEP c la ims  t h a t  CSOE could a c h i e v e  economies i n  t r a n s m i s s i o n  

by u t i l i z i n g  AEP1s h i g h e r  v o l t a g e  t r a n s m i s s i o n  l i n e s .  The record i s  

b a r r e n  of any evidence a s  t o  whether CSOE, wi th  i t s  p r i m a r i l y  m e t r o p o l i t a n  

l o a d ,  could o r  has  need t o  u t i l i z e  such h i g h e r  v o l t a g e  l i n e s  i n  t h e  

f u t u r e ;  t h e  e x t e n t  t o  which any p a r t i c u l a r  h igh  v o l t a g e  l i n e  c u r r e n t l y  

used i n  t h e  AEP system would be made a v a i l a b l e ;  whether a d d i t i o n a l  i n t e r -

connect ion would be r e q u i r e d  t o  accomplish such u s e ;  whether a d d i t i o n a l  

equipment would be r e q u i r e d  t o g e t h e r  wi th  t h e  es t imated  c o s t  t h e r e o f  t o  

CSOE; and whether any a d d i t i o n a l  environmental  problems a r e  involved 

i n  b r i n g i n g  h i g h e r  v o l t a g e  l i n e s  t o  urban a r e a s .  

The record  e s t a b l i s h e s  t h a t  wi th  r e s p e c t  t o  t r a n s m i s s i o n ,  AEP 

h a s  always been l a r g e  enough t o  a c h i e v e  whatever economies of s c a l e  

became a v a i l a b l e  from t e c h n o l o g i c a l  p r o g r e s s  i n  and t h e  e v o l u t i o n  of 

h i g h e r  v o l t a g e  t r a n s m i s s i o n  l i n e s .  The record f u r t h e r  e s t a b l i s h e s  t h a t  

t h e  proposed a c q u i s i t i o n  would n e i t h e r  improve n o r  impede i t s  a b i l i t y  

t o  c o n t i n u e  such p r o g r e s s .  Ln a d d i t i o n ,  a c c e p t i n g  V a s s e l l ' s  op in ion  

t h a t  systems of  s m a l l e r  s i z e  could  r e a l i z e  economies of s c a l e  i n  u l t r a -  

h igh  v o l t a g e  t r a n s m i s s i o n  by c o o r d i n a t i n g  t h e i r  p lann ing  and o p e r a t i o n  s  

through poo l ing  a r rangements ,  t h e r e  i s  a  s t r o n g  p o s s i b i l i t y  t h a t  CSOE' s  

c o n t i n u a t i o n  i n  t h e  CCD pool should permit  i t  t o  a c h i e v e  whatever  economies 



-- 

s c a l e  may be  r e a l i z e d  f rom h i g h e r  v o l t a g e  t r a n s m i s s i o n  l i n e s .  

C o n c l u s i o n s  Under S e c t i o n  1 0 ( c ) ( 2 )  

A s  n o t e d  e a r l i e r  u n d e r  S e c t i o n  1 0 ( c ) ( 2 )  o f  t h e  Ac t  a n  a c q u i s i t i o n  

may n o t  b e  approved u n l e s s  it i s  found t h a t  i t  w i l l  s e r v e  t h e  p u b l i c  

i n t e r e s t  by t e n d i n g  t o w a r d s  t h e  economical  and e f f i c i e n t  development  

o f  a n  i n t e g r a t e d  p u b l i c - u t i l i t y  sys t em.  W i t h i n  t h e  s t a n d a r d s  u n d e r  t h i s  

S e c t i o n ,  a s  viewed by t h e  commiss ion ,  one  o f  t h e  r e l e v a n t  i s s u e s  t o  

d e t e r m i n e  i s  w h e t h e r  a n  a c q u i s i t i o n  w i l l  p r o d u c e  s u b s t a n t i a l  s a v i n g s .  

The e v i d e n c e  i n  t h e  i n s t a n t  c a s e  d e m o n s t r a t e s  t h a t  t h e  s a v i n g s  which 

AEP u r g e s  w i l l  b e  r e a l i z e d ,  i f  t h e  proposed  a c q u i s i t i o n  were  e f f e c t u a t e d  

a r e ,  f o r  t h e  most p a r t ,  p remised  upon e s t i m a t e s  and f o r e c a s t s  by AEP 

employees ,  whose op t imism i s  u n d e r s t a n d a b l e ,  b u t  whose o p i n i o n s  and 

c o n c l u s i o n s ,  i n  l i g h t  of  t h e  envi ronment  i n  which t h e y  a r e  made, must 

o f  n e c e s s i t y  b e  q u e s t i o n e d .  AS no ted  a b o v e ,  t h e  e s t i m a t e s  a r e  n o t  a lways  

s u p p o r t e d  by t h e  e v i d e n c e .  I n h e r e n t  i n  any  f i n d i n g  o f  s a v i n g s  c la imed 

t o  b e  a c h i e v a b l e  i f  t h e  a c q u i s i t i o n  i s  a c c o m p l i s h e d ,  must be  some 

r e a s o n a b l e  a s s u r a n c e  t o  s t o c k h o l d e r s  and consumers a l i k e  t h a t  t h e  s a v i n g s  

wh ich ,  i n  t h e  i n s t a n t  c a s e ,  p u r p o r t  t o  t o t a l  m i l l i o n s  o f  d o l l a r s  

a n n u a l l y ,  w i l l  be  r e a l i z e d ;  and t h a t  t h e r e  i s  e v e r y  r e a s o n  t o  b e l i e v e  

t h e y  w i l l  be  a t t a i n e d  w i t h i n  t h e  r e a s o n a b l y  f o r e s e e a b l e  f u t u r e .  

The e v i d e n c e  shows t h a t  t h e  most s u b s t a n t i a l  p a r t  of  t h e  c l a imed  

s a v i n g s ,  b e c a u s e  t h e y  a r e  dependen t  upon f u t u r e  t e c h n o l o g i c a l  improvements 

i n  g e n e r a t i o n  and t r a n s m i s s i o n  w i l l ,  i n  a l l  p r o b a b i l i t y ,  n o t  come t o  

m a t u r i t y  u n t i l  a t  l e a s t  t h e  1 9 8 0 ' s .  Whi l e  some s a v i n g s  may w e l l  be  

p o s s i b l e ,  c e r t a i n  s a v i n g s  a s  n o t e d  above ,  have  been found t o  be  premised  



upon a s s u m p t i o n s  o f  f u t u r e  t e c h n o l o g i c a l  p e r f e c t i o n  o f  e q u i p m e n t  which  

may b e  a c h i e v e d  i n  t h e  n e x t  t e n  t o  t w e n t y  y e a r s ,  t h a t  i s  i f  r e s e a r c h  

d e v e l o p m e n t  a n d  e x p e r i e n c e  p r o v e  s u c c e s s f u l .  O t h e r  s a v i n g s  were f o u n d  

t o  b e  s p e c u l a t i v e  and  n o t  r e l i a b l e ;  w h i l e  s t i l l  o t h e r s  were f o u n d  t o  

b e  o v e r l y  o p t i m i s t i c  i n  t e r m s  o f  d o l l a r  a m o u n t s  a s c r i b e d  t o  s a v i n g s  

c h a r a c t e r i z e d  a s  p o t e n t i a l .  T h e r e  a r e  some s a v i n g s  which  t h e  r e c o r d  

shows a r e  n o t  s o l e l y  a t t a i n a b l e  by a c q u i s i t i o n  b u t  c o u l d  a l s o  b e  r e a l i z e d  

by o t h e r  means .  

M o r e o v e r  t h e  r e c o r d  e s t a b l i s h e s  t h a t  AEP o v e r  t h e  p a s t  t h r e e  

d e c a d e s  h a s  s u b s t a n t i a l l y  i n c r e a s e d  i n  s i z e  i n  terms o f  u t i l i t y  p l a n t ,  

g r o s s  r e v e n u e s  and  p l a n t  c a p a c i t y .  From 1 9 4 6 ,  when AEP f i r s t  s o u g h t  

t o  a c q u i r e  CSOE t o  1 9 7 0  i t s  amount  o f  g r o s s  u t i l i t y  p l a n t  a t  o r i g i n a l  

c o s t  h a s  i n c r e a s e d  a p p r o x i m a t e l y  t e n  t imes,  i t s  amount  o f  g r o s s  r e v e n u e s  

h a v e  i n c r e a s e d  a p p r o x i m a t e l y  s e v e n  times, i t s  p l a n t  c a p a c i t y  h a s  

i n c r e a s e d  a p p r o x i m a t e l y  s e v e n  times and  i t s  e n e r g y  s a l e s  h a v e  i n c r e a s e d  

a p p r o x i m a t e l y  e i g h t  times. T h e  r e c o r d  f u r t h e r  e s t a b l i s h e s  t h a t  AEP h a s  

b e e n  a  f o r e r u n n e r  i n  u t i l i z i n g  l a r g e r  a n d  more s o p h i s t i c a t e d  t y p e s  

o f  e q u i p m e n t  and h a s  d e m o n s t r a t e d  i t s  a b i l i t y  t o  e x p l o i t  w h a t e v e r  e c o n o m i e s  

o f  s c a l e  became a v a i l a b l e .  I n  o t h e r  w o r d s  t h e  r e c o r d  s u p p o r t s  t h e  

f i n d i n g  t h a t  s i n c e  1 9 4 6 ,  a n d  w i t h o u t  i n t e g r a t i n g  CSOE i n t o  i t s  s y s t e m ,  

AEP h a s ,  i n  terms o f  t h e  s t a n d a r d s  u n d e r  S e c t i o n  1 0 ( c ) ( 2 ) ,  d e m o n s t r a t e d  

i t s  a b i l i t y  t o  a c h i e v e  e c o n o m i c a l  a n d  e f f i c i e n t  d e v e l o p m e n t  o f  a n  

i n t e g r a t e d  p u b l i c - u t i l i t y  s y s t e m  and  t h e r e  a p p e a r s  t o  b e  e v e r y  b a s i s  f o r  

b e l i e v i n g  i t  w i l l  c o n t i n u e  t o  d o  SO i n  t h e  f u t u r e .  

AEP c o n t e n d s  t h a t  t h e  p r o p o s e d  a c q u i s i t i o n  w i l l  " c o n t r i b u t e  

s i g n i f i c a n t l y  t o  t h e  d e v e l o p m e n t  a n d  g r o w t h  o f  AEP a s  a n  i n t e g r a t e d  



e l e c t r i c  u t i l i t y  system" and t h a t  CSOE i s  i d e a l l y  s u i t e d  and a ' h a t u r a l "  

f o r  a f f i l i a t i o n .  A a ' c o n t r i b u t i o n l t  t o  development  and growth  o f  a sys t em 

o r  a n  a c q u i s i t i o n  " i d e a l l y  s u i t e d "  f o r  a f f i l i a t i o n  a r e  n o t  t h e  c r i t e r i a  

by which a c q u i s i t i o n s  meet t h e  s t a n d a r d s  o f  S e c t i o n  1 0 ( c ) ( 2 ) .  I f  AEP1s 

argument  were  t o  p r e v a i l  t h e  t e s t  f o r  a c q u i s i t i o n  would be  i n s t a n t  growth 

p e r  sg, n o t  t h e  r e q u i r e d  t e n a e n c y  towards  t h e  economical  and e f f i c i e n t  

development  o f  a s y s t e m .  Such a  p r e c e d e n t  would p e r m i t  e v e r y  l a r g e  

sys t em t o  a c q u i r e  a  s m a l l e r  sys t em a t  w i l l  by s imp ly  c o n t e n d i n g  t h a t  t h e  

a c q u i s i t i o n  would c o n t r i b u t e  t o  i t s  growth  o r  i s  i d e a l l y  s u i t e d  f o r  

a f f i l i a t i o n .  Under t h e  s t a n d a r d s  o f  t h e  S e c t i o n , p r o o f  i s  r e q u i r e d  t h a t  

I t t h e  acquisition^^ w i l l  s e r v e  t h e  p u b l i c  i n t e r e s t  by t e n d i n g  towards  t h e  

economica l  and e f f i c i e n t  development  o f  a n  i n t e g r a t e d  p u b l i c - u t i l i t y  

sys t em.  Thus ,  i t  i s  " t h e  a c q u i s i t i o n "  b e i n g  s o u g h t  which must d i r e c t l y  

e f f e c t u a t e  t h e  economies and e f f i c i e n c i e s .  T h i s  can b e s t  be  e s t a b l i s h e d  

by d e m o n s t r a t i n g  t h a t  s a v i n g s  o f  a s u b s t a n t i a l  n a t u r e  t o  i n v e s t o r s  o r  ' 

consumers ,  b o t h ,  w i l l  b e  a c h i e v e d ,  n o t  i n  t h e  d i s t a n t  f u t u r e ,  b u t  i n  

t h e  r e a s o n a b l y  f o r e s e e a b l e  f u t u r e  i f  t h e  p u b l i c  i n t e r e s t  i s  t o  b e  s e r v e d .  

The r e c o r d  i n  t h e  i n s t a n t  c a s e  d o e s  n o t  e s t a b l i s h  w i t h  any  d e g r e e  o f  

c e r t a i n t y  t h a t  s a v i n g s  o f  t h e  magni tude  o f  t h o s e  c l a imed  by AEP w i l l  

b e  s o  a c h i e v e d .  

AEP f u r t h e r  a r g u e s  t h a t  t h e  a c q u i s i t i o n  w i l l  e n a b l e  i t  t o  

" s t r e n g t h e n  i t s  E a s t  Cent  r a  1 Region t r a n s m i s s i o n  g r i d  and t o  t a k e  

a d v a n t a g e ,  a t  a n  e a r l i e r  d a t e  t h a n  might  o t h e r w i s e  be  p o s s i b l e ,  o f  

t e c h n o l o g i c a l  improvements i n  g e n e r a t i n g  f a c i l i t i e s " .  The r e c o r d  f a i l s  

t o  s u p p o r t  t h e  a rgumen t .  Cook, when a sked  i f  t h e  i n c l u s i o n  o f  CSOE 



w i t h i n  t h e  sys t em would a c c e l e r a t e  AEP's a b i l i t y  t o  b u i l d  l a r g e r  u n i t s  

more r a p i d l y ,  r e p l i e d :  

"1 t h i n k  I i n d i c a t e d  t o  a  v e r y  s m a l l  d e g r e e  b e c a u s e  t h e i r  
c a p a c i t y  i s  a p p r o x i m a t e l y  o n e  m i l l i o n  k i l o w a t t s  and  o u r s  
i s  a p p r o x i m a t e l y  t e n  times t h a t  s i z e . "  

Moreover ,  t h e  a b i l i t y  t o  t a k e  a d v a n t a g e ,  a t  a n  e a r l i e r  d a t e  t h a n  might  

o t h e r w i s e  b e  p o s s i b l e ,  o f  t e c h n o l o g i c a l  improvements  i n  g e n e r a t i n g  

f a c i l i t i e s  i s  n o t  a s t a n d a r d  u n d e r  S e c t i o n  1 0 ( c ) ( 2 )  f o r  f i n d i n g  t h a t  t h e  

a c q u i s i t i o n  w i l l  t e n d  t o w a r d s  t h e  economica l  and e f f i c i e n t  deve lopment  

o f  a n  i n t e g r a t e d  p u b l i c - u t i  l i t y  sys tem.  The  r e c o r d  e s t a b l i s h e s  t h a t  

AEP h a s  e x p e r i e n c e d  no d i f f i c u l t y  i n  i t s  a b i l i t y  t o  e x p l o i t  t e c h n o l o g i c a l  

improvements  i n  g e n e r a t i n g  f a c i l i t i e s ,  a b s e n t  t h e  proposed  a c q u i s i t i o n .  

I n  l i g h t  of  a l l  o f  t h e  f o r e g o i n g  i t  i s  conc luded  t h a t  t h e  

n e c e s s a r y  f i n d i n g  c a n n o t  b e  made u n d e r  S e c t i o n  1 0 ( c ) ( 2 )  of  t h e  Ac t  t o  

p e r m i t  t h e  p roposed  a c q u i s i t i o n .  

Vl. T h e  S t a n d a r d s  and C r i t e r i a  Under S e c t i o n  1 0 ( b ) ( l )  

R e f e r e n c e  h a s  p r e v i o u s l y  been made t o  t h e  r e q u i r e m e n t s  o f  

S e c t i o n  l O ( b ) ( l )  o f  t h e  Ac t  which p r o v i d e s  t h a t  t h e  Commission s h a l l  

a p p r o v e  a n  a c q u i s i t i o n  u n l e s s  i t  f i n d s  t h a t  such  a c q u i s i t i o n  w i l l  t e n d  

towards  i n t e r l o c k i n g  r e l a t i o n s  o r  t h e  c o n c e n t r a t i o n  o f  c o n t r o l  of  

p u b l i c - u t i l i t y  companies ,  o f  a k i n d  o r  t o  a n  e x t e n t  d e t r i m e n t a l  t o  t h e  

p u b l i c  i n t e r e s t  o r  t h e  i n t e r e s t  o f  i n v e s t o r s  o r  consumers .  The e f f e c t s  

o f  t h e  p roposed  a c q u i s i t i o n  o f  CSOE w i t h i n  t h e  framework o f  S e c t i o n  

1 0 ( c ) ( 2 )  h a s  been shown above .  I n  t h a t  c o n n e c t i o n  n o t e  was t a k e n  of  

t h e  i n c r e a s e  i n  t h e  s i z e  o f  t h e  AEP sys t em which would r e s u l t  f rom 

such  a c q u i s i t i o n .  The  Commiss ion ' s  v i e w s  w i t h  r e s p e c t  t o  t h e  s i z e  o f  

h o l d i n g  company s y s t e m s  and c o n c e n t r a t i o n  o f  c o n t r o l  a s  used  i n  t h e  



A c t  a r e  w e l l  wor th  r e p e a t i n g .  

"We canno t  emphas ize  t o o  s t r o n g l y  a n  e s s e n t i a l  p a r t  o f  
t h e  s p i r i t  p e r v a d i n g  t h e  i n i t i a t i o n  and a d o p t i o n  o f  
t h i s  l e g i s l a t i o n  was t h e  d e s i r e  t o  a r r e s t  t h e  p r o c e s s  
o f  c o n c e n t r a t i o n  o f  power c h a r a c t e r i z i n g  t h e  growth 
o f  h o l d i n g  company sys t ems .  The c o n c e n t r a t i o n  o f  con-
t r o l  p e r  s e ,  . . . . and t h e  t endency  o f  l a r g e  
a g g r e g a t e s  - - by r e a s o n  o f  t h e i r  v e r y  s i z e  a l o n e  - - t o  
become unamendable t o  e f f e c t i v e  r e g u l a t i o n  and 
e s s e n t i a l l y  l o c a l  management a r e  s t r e s s e d  and r e p e a t e d  
i n  t h e  documents c o n s t i t u t i n g  t h e  l e g i s l a t i v e  h i s t o r y  
o f  t h e  A c t .  . . . I '  American Gas and E l e c t r i c  Company, 
2 2  SEC a t  817-818.  

AEP1s i n c r e a s e  i n  s i z e  r e s u l t i n g  from t h e  a c q u i s i t i o n  i s  d e m o n s t r a t i v e  

o f  economic power a s  w e l l  a s  i n d i c a t i v e  o f  a t endency  towards  c o n c e n t r a t i o n .  

S e c t i o n  1 0 ( b ) ( l )  was i n c l u d e d  i n  t h e  Act  i n  a n  a t t e m p t  t o  c u r b  t h e  

d e v e l o p i n g  c o n c e n t r a t i o n  of  power i n  t h e  e l e c t r i c  u t i l i t y  i n d u s t r y ,  

a c o n c e n t r a t i o n  which t h e  Congress  b e l i e v e d  was n o t  i n  t h e  p u b l i c  

i n t e r e s t .  

It h a s  a l s o  been no ted  t h a t  t h e r e  h a s  been a t r e n d  towards  

c o n c e n t r a t i o n  i n  t h e e l e c t r i c  u t i l i t y  i n d u s t r y  a s  m a n i f e s t e d  by t h e  

d e c l i n e  i n  t h e  number o f  p r i v a t e  sys t ems .  Along w i t h  i n c r e a s e d  energy 

r e q u i r e m e n t s  o f  e l e c t r i c  sys t ems  and t h e  advances  i n  g e n e r a t i o n  l a r g e  

s c a l e  and t r a n s m i s s i o n  t e c h n o l o g y ,  economies o f  s c a l e  r e s u l t e d  and 

b rough t  a b o u t  a d e c r e a s e  i n  t h e  number o f  companies engaged i n  g e n e r a t i o n  

and t r a n s m i s s i o n .  Mergers  and c o n s o l i d a t i o n s  i n  t h e  e l e c t r i c  u t i l i t y  

i n d u s t r y  have  i n c r e a s e d  i n  t h e  p a s t  d e c a d e .  From 1964 th rough  1970 

t h e  Commission approved t e n  a c q u i s i t i o n s  o f  p r i v a t e  companies by o t h e r  

p r i v a t e  s y s t e m s ,  and t h e  a c q u i s i t i o n  of 7  m u n i c i p a l  sys t ems  by i n v e s t o r  

owned companies.  The proposed a c q u i s i t i o n  would o b v i o u s l y  c o n t i n u e  

t h e  t r e n d .  



However, t h i s  d e c i s i o n ' d o e s  n o t  r e s t  s o l e l y  on  t h e  ground c o n c e n t r a t i o n  

o f  economic power and c o n c e n t r a t i o n  of  c o n t r o l  which t h e  p roposed  

a c q u i s i t i o n  w i l l  a c c o m p l i s h  by r ea son  o f  AEP's i n c r e a s e d  s i z e .  The  a n t i -  

c o m p e t i t i v e  e f f e c t s  o f  t h e  proposed  a c q u i s i t i o n a r e a l s o  p e r t i n e n t  t o  

t h e  i s s u e  of  c o n c e n t r a t i o n  u n d e r  S e c t i o n  1 0 ( b ) ( l ) .  N o t w i t h s t a n d i n g  AEP's 

a rgument  t h a t  t h e  s p e c i f i c  p o l i c i e s  o f  t h e  a n t i t r u s t  laws h a v e  l i m i t e d  

r e l e v a n c e  t o  r e g u l a t o r y  s t a t u t e s  i n c o r p o r a t i n g  a p u b l i c  i n t e r e s t  

s t a n d a r d ,  and t h a t  b e c a u s e  t h e  e l e c t r i c  u t i l i t y  i n d u s t r y  is  comprehens ive ly  

r e g u l a t e d ,  c o m p e t i t i o n  i s  n o t  e s s e n t i a l  t o  t h e  p u b l i c  i n t e r e s t ,  i t  has  

been  n o t e d  e a r l i e r  t h a t  t h e  C o u r t s  have  c l e a r l y  s t a t e d  t h a t  a n t i t r u s t  

l aws  b e a r  upon t h e  p u b l i c  i n t e r e s t  o r  t h e  i n t e r e s t  o f  i n v e s t o r s  o r  

consumers ,  t e r m s  i n c l u d e d  i n  S e c t i o n  1 0 ( b ) ( l )  o f  t h e  A c t .  I n  d e c i d i n g  

w h e t h e r  t o  a p p r o v e  a n  a c q u i s i t i o n  u n d e r  t h e  s a i d  S e c t i o n  t h e  Commission 

i s  r e q u i r e d  t o  g i v e  f u l l  c o n s i d e r a t i o n  t o  t h e  p o l i c i e s  u n d e r l y i n g  t h e  

C l a y t o n  A c t .  M u n i c i p a l  E l e c t r i c  A s s o c i a t i o n  v .  S.E.C. s u p r a .  

Wi th  r e s p e c t  t o  t h e  c o n t e n t i o n  r e l a t i n g  t o  c o m p e t i t i o n  i n  

r e g u l a t e d  i n d u s t r i e s  t h e  same C o u r t  which d e c i d e d  t h e  Mun ic ipa l  E l e c t r i c  

c a s e  c o n s i d e r e d  t h e  p u r p o s e s  o f  b o t h  t h e  a n t i t r u s t  r e g u l a t i o n  and  

u t i l i t y  r e g u l a t i o n  and h e l d  n o t  o n l y  t h a t  t h e s e  fo rms  o f  economic r e g u -  

l a t i o n  complement e a c h  o t h e r ,  b u t  p o i n t e d  o u t  t h a t  t h e  Supreme Cour t  

d e c i d e d  t h a t  r e g u l a t e d  i n d u s t r i e s  m u s t ,  t o  some d e g r e e  a t  l e a s t ,  accommodate 

t h e  a n t i t r u s t  l aws .  N o r t h e r n  N a t u r a l  Gas Co. v .  F.P.C. s u p r a .  Indeed  

t h e  Commission i n  Hawai ian  E l e c t r i c  Co. a f t e r  n o t i n g  t h e  p r o v i s i o n s  o f  

S e c t i o n  1 0 ( b ) ( l )  s t a t e d :  "This  p r o v i s i o n  r e q u i r e s  u s  t o  c o n s i d e r  t h e  

proposed  a c q u i s i t i o n  i n  l i g h t  o f  F e d e r a l  a n t i t r u s t  p o l i c i e s . "  (Hold ing  
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Company Act R e l e a s e  No, 16592 - J a n u a r y  26 ,  1970) .  I n  t h i s  l a t t e r  

c o n n e c t i o n  t h e  Supreme Cour t  h a s  h e l d  t h a t  among t h e  g o a l s  which S e c t i o n  7  

of t h e  C l a y t o n  Act was d e s i g n e d  t o  a c h i e v e  was t o  a r r e s t  a c q u i s i t i o n s  

and merge r s  when t h e  t r e n d  t o  l e s s e n  c o m p e t i t i o n  was s t i l l  i n  i t s  i n c i p i e n c y  

and t o  a r r e s t  t h e  r i s i n g  t i d e  o f  economic c o n c e n t r a t i o n .  Un i t ed  S t a t e s  v .  

Von 's Groce ry  Co . ,  384 U.S. 270.  It s h o u l d  a l s o  b e  no ted  t h a t  Congress  

h a s  n e v e r  exempted t h e  e l e c t r i c  power i n d u s t r y  from t h e  a p p l i c a t i o n  of 

t h e  a n t r t r u s t  laws .  

A t  t h e  o u t s e t  i t  i s  t h u s  e s s e n t i a l  t o  c o n s i d e r  t h e  e v i d e n c e  

i n  t h e  r e c o r d  t o  d e t e r m i n e  whe the r  c o m p e t i t i o n ,  a c t u a l  o r  p o t e n t i a l ,  

e x i s t s  and i f  s o ,  t h e  n a t u r e  o r  a r e a s  o f  s u c h  c o m p e t i t i o n .  AEP and 

CSOE contend t h e r e  i s  no s u b s t a n t i a l  c o m p e t i t i o n ,  a c t u a l  o r  p o t e n t i a l  

i n  any  r e l e v a n t  marke t  between Ohio Power and CSOE, CGE o r  DPL. The 

D i v i s i o n ,  t h e  Depa r tmen t ,  CGE and DPL a s s e r t  t h a t  t h e  r e c o r d  e s t a b l i s h e s  

t h e  e x i s t e n c e  o f  such  c o m p e t i t i o n  and d e l i n e a t e  t h e  p a r t i c u l a r  a r e a s  

i n  which t h e r e  i s  a c t u a l  and p o t e n t i a l  c o m p e t i t i o n .  I f  AEP were p e r m i t t e d  

t o  a c q u i r e  CSOE i t  i s  c l a imed  by t h e  s a i d  p a r t i e s  and a m i c i  t h a t  it would 

have  s e r i o u s  a d v e r s e  e f f e c t s  upon c o m p e t i t i o n  and would be  c o n t r a r y  t o  

t h e  p o l i c i e s  u n d e r l y i n g  S e c t i o n  7  o f  t h e  C l a y t o n  Ac t .  

I n  g e n e r a l ,  c o m p e t i t i o n  i s  viewed i n  terms o f  i t s  e f f e c t  upon 

a d e f i n e d  p r o d u c t  and g e o g r a p h i c  marke t .  With r e s p e c t  t o  t h e  l a t t e r ,  i t  

i s  c l e a r  t h a t  CSOE's s e r v i c e  a r e a  i s  i n  Ohio  where AEP's s u b s i d i a r y ,  

Ohio  Power, a l s o  c o n d u c t s  o p e r a t i o n s .  Thus t h e  S t a t e  o f  Ohio  i s  an  o b v i o u s  

a p p r o p r i a t e  g e o g r a p h i c  marke t .  The  s e r v i c e  a r e a s  o f  t h e  s u b s i d i a r i e s  

c o m p r i s i n g  t h e  AEP sys t em r u n s  th rough  s i x  n e i g h b o r i n g  s t a t e s  w i t h i n  t h e  



E a s t  C e n t r a l  Region  o f  t h e  c o u n t r y .  To t h e  e x t e n t  t h e  a c q u i s i t i o n  of  

CSOE w i l l  a f f e c t  t h e  c o m p e t i t i v e  p o s i t i o n  o f  t h e  o p e r a t i n g  s u b s i d i a r i e s  

and t h e  c o m p e t i t i o n  i n  t h e  E a s t  C e n t r a l  Reg ion ,  t h a t  a r e a  may a l s o  be  

c o n s i d e r e d  a n  a p p r o p r i a t e  g e o g r a p h i c  marke t  i n  which t o  measure  t h e  

e f f e c t s  o f  c o m p e t i t i o n .  Wi th  r e s p e c t  t o  t h e  p r o d u c t  marke t  i t  seems 

a p p a r e n t  t h a t  t h e r e  a r e  two p r i n c i p a l  m a r k e t s  i n  which t h e  AEP sys t em 

and CSOE s e l l  e l e c t r i c  ene rgy ,name ly ,  t h e  r e t a i l  e n e r g y  marke t  c o n s i s t i n g  

o f  ~ u r c h a s e r s  o f  e n e r g y  f o r  t h e i r  own consumpt ion  and  t h e  w h o l e s a l e  marke t  

i n  which Ohio  Power,  CSOE, DPL and CGE p a r t i c i p a t e ,  c o n s i s t i n g  o f  

c u s t o m e r s  who se l l  and d i s t r i b u t e  power t o  r e t a i l  e n e r g y  c u s t o m e r s .  

W i t h i n  t h e s e  m a r k e t s  t h e  q u e s t i o n  a r i s e s  a s  t o  t h e  p a r t i c u l a r  

a r e a s  i n  which it can  b e  s a i d  c o m p e t i t i o n  e x i s t s  o r  p o t e n t i a l  c o m p e t i t i o n  

may b e  e x p e c t e d  t o  d e v e l o p .  The r e c o r d  e s t a b l i s h e s  t h a t  i n  Oh io  t h e r e  

i s  a s u b s t a n t i a l  w h o l e s a l e  marke t  f o r  b u l k  power s u p p l y .  Sma l l  d i s t r i -  

b u t i o n  s y s t e m s  are  c o n s t a n t l y  a l e r t  t o  a t t e m p t  t o  p u r c h a s e  r e l i a b l e  

b u l k  power a t  t h e  l o w e s t  p r i c e s  from any  a v a i l a b l e  s o u r c e  t o  meet t h e i r  

i n c r e a s i n g  demands. 

A second  a r e a  i n  which c o m p e t i t i o n  a r i s e s  i s  marked by t h e  

e f f o r t s  o f  e l e c t r i c  u t i l i t i e s  t o  s e e k  t h o s e  i n d u s t r i e s  wh ich ,  though 

minor  i n  number, a r e  l a r g e  c u s t o m e r s  o f  e l e c t r i c  power. Because  t h e i r  

power r e q u i r e m e n t s  a r e  s o  enormous t h e  l e v e l  o f  e l e c t r i c  power r a t e s  

i s  o f  e x t r e m e  i m p o r t a n c e  i n  t h e i r  d e c i s i o n  t o  l o c a t e  i n  a p a r t i c u l a r  

s e c t i o n  o f  t h e  c o u n t r y .  The  l o a d  c h a r a c t e r i s t i c s  o f  such  i n d u s t r i a l  

c o n c e r n s  make them a t t r a c t i v e  c u s t o m e r s  t o  a  power sys t em.  Such l a r g e  

loads  make p o s s i b l e  t h e  a d d i t i o n  a f e c o n o m i e s , t h u s  p e r m i t t i n g  s u c h  a  

s y s t e m  t o  compete f o r  f u t u r e  l o a d s .  
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A t h i r d  a r e a  i n  which c o m p e t i t i o n  may b e  c o n s i d e r e d  t o  a r i s e  

i s  commonly r e f e r r e d  t o  a s  y a r d s t i c k  c o m p e t i t i o n ,  o r  t h e  a b i l i t y  t o  

measure per formance  o f  o n e  e l e c t r i c  u t i l i t y  sys t em w i t h  a n o t h e r .  Al though 

yards t ick  c o m p e t i t i o n  i s  o f  g r e a t e r  u s e  t o  r e g u l a t o r y  a u t h o r i t i e s  i t  

a l s o  s e r v e s  t o  a s s e r t  consumer p r e s s u r e  on a  sys t em t o  meet t h e  b e t t e r  

per formance  o f  a n o t h e r  sys t em and a f f e c t s  i t s  a b i l i t y  t o  a t t r a c t  new 

l o a d s .  

The f o u r t h  a r e a ,  and of l e s s e r  i m p o r t a n c e  t h a n  w h o l e s a l e  com- 

p e t i t i o n ,  i s  known a s  i n t e r f a c e  c o m p e t i t i o n  o r  t h a t  which a r i s e s  i n  

t h e  b o r d e r  p o r t i o n  of  t h e  s e r v i c e  a r e a s  of  two o r  more u t i l i t i e s  and makes 

i t  p o s s i b l e  f o r  l a r g e  r e t a i l  l o a d s  t o  make a  c h o i c e  as  t o  which power 

sys t em can b e s t  s e r v e  such  l o a d s .  

One o f  t h e  v i t a l  i s s u e s  r a i s e d  u n d e r  S e c t i o n  1 0 ( b ) ( l )  i s  t h e  

e f f e c t s  which t h e  proposed  a c q u i s i t i o n  o f  CSOE would h a v e  upon c o m p e t i t i o n  

The f i r s t  consequence  i s  t h e  d i r e c t  e l i m i n a t i o n  o f  c o m p e t i t i o n  between 

CSOE and t h e  AEP sys t em.  The e v i d e n c e  shows t h a t  b e c a u s e  AEP's b u l k  

power c o s t s  have  been lower  t h a n  t h o s e  o f  CSOE t h e r e  was l i t t l e  c o m p e t i t i o c  

between t h e  s y s t e m s .  N e v e r t h e l e s s ,  t h e  r e c o r d  a l s o  r e f l e c t s  t h a t  t h e  

CCD p o o l ,  w i t h  CSOE's a c t i v e  p a r t i c i p a t i o n ,  h a s  g i v e n  e v e r y  i n d i c a t i o n  

of  a n  a b i l i t y  t o  a c h i e v e  economies o f  s c a l e  f o r  i t s  members. I n  a d d i t i o n  

t h e r e  e x i s t e d  t h e  r e a l  p o s s i b i l i t y  o f  a c h i e v i n g  g r e a t e r  economies of  

s a l e  a s  ev idenced  by t h e  p o o l ' s  p l a n n i n g  f o r  t h e  i n s t a l l a t i o n  of  l a r g e r  

g e n e r a t i n g  u n i t s .  On t h e  o t h e r  hand i t  i s  e v i d e n t  from t h e  r e c o r d  t h a t ,  

by r e a s o n  o f  i t s  s i z e ,  AEP h a s  t a k e n  a d v a n t a g e  o f  advances  i n  t e c h n o l o g y  

i n  l a r g e  s c a l e  g e n e r a t i o n  and t r a n s m i s s i o n  and i t s  a b i l i t y  t o  c o n t i n u e  

d o e s  n o t  a p p e a r  t o  b e  dependen t  upon a c q u i r i n g  CSOE. 



Z t  i s  s i g n i f i c a n t  t h a t  t h e  e l i m i n a t i o n  of  CSOE from t h e  CCD 

pool w i l l  r e s u l t  n o t  o n l y  i n  i n c r e a s i n g  AEP1s dominant p o s i t i o n  i n  Ohio,  

bu t  more i m p o r t a n t l y  e f f e c t i v e l y  impa i r  t h e  a b i l i t y  of t h e  s a i d  pool 

t o  deve lop  a s  a  c o m p e t i t o r  and t h u s  b r i n g  abou t  an  i n d u s t r y  s t r u c t u r e  

wi th  f a r  l e s s  o p p o r t u n i t y  f o r  wholesa le  and i n d u s t r i a l  c o m p e t i t i o n .  

We t u r n  t o  a n  examinat ion of t h e  manner i n  which compet i t ion  i n  t h e  

i n d i c a t e d  a r e a s  h a s  f u n c t i o n e d  and may be  expected t o  f u n c t i o n ;  and t h e  

manner i n  which t h e  proposed a c q u i s i t i o n  would e f f e c t  such c o m p e t i t i o n .  

Wholesale  S a l e s  - Zntramodal compet i t ion '  

Wholesale s a l e s  may be d e f i n e d  a s  s a l e s  of  e l e c t r i c  power 

by one  u t i l i t y  t o  a n o t h e r  u t i l i t y  system f o r  r e s a l e  by t h e  l a t t e r .  A s  

a p p e a r s  from t h e  record ,  u t i l i t y  sys tems ,  such a s  one t h e  s i z e  of  AEP, 

hav ing  been a b l e  t o  a c h i e v e  economies of s a l e  by t h e  c o n s t r u c t i o n  and 

i n s t a l l a t i o n  o f  l a r g e  g e n e r a t i o n  and t r a n s m i s s i o n  f a c i l i t i e s  a r e  a b l e  

t o  g e n e r a t e  power i n  b u l k  and t r a n s m i t  i t  economical ly  o v e r  long d i s t a n c e s .  

Many s m a l l  sys tems w i t h o u t  a b i l i t y  t o  make c a p i t a l  e x p e n d i t u r e s  f o r  

such f a c i l i t i e s ,  purchase  from b u l k  s u p p l i e r s  and a c h i e v e  economies n o t  

o b t a i n a b l e  from t h e i r  own g e n e r a t i o r , .  Most wholesa le  cus tomers  a p p e a r  

t o  b e  m u n i c i p a l l y  owned o r  r u r a l  e l e c t r i c  c o o p e r a t i v e  systems though 

some smal l  o r  medium s i z e d  i n v e s t o r -  owned u t i l i t i e s  a l s o  purchase  power 

f o r  r e s a l e .  The importance  of  such s a l e s  t o  t h e  AEP sys tem,  and 

pe rhaps  a v i t a l  f a c t o r  i n  i t s  e f f o r t s  t o  e l i m i n a t e  o r  s t i f l e  development 

of s o u r c e s  of f u t u r e  c o m p e t i t i o n  such as power p o o l s ,  i s  demonstra ted  

by t h e  enormous i n c r e a s e  i n  wholesa le  s a l e s  by t h e  s a i d  system i n  t h e  

p a s t  decade.  From 1963 through 1972 AEP1s energy s a l e s  t o  o t h e r  e l e c t r i c  



u t i l i t i e s  r o s e  from a b o u t  4  b i l l i o n  kwh s a l e s  t o  a b o u t  16 b i l l i o n  kwh 

s a l e s  o r  a n  i n c r e a s e  o f  297.7%. The AEP sys tem e x p e r i e n c e d  a compounded 

a n n u a l  growth i n  s a l e s  o f  power t o  o t h e r  u t i l i t i e s  of  a b o u t  18%. 

T h e r e  i s  e v i d e n c e  i n  t h e  r eco rd  o f  a number o f  mun ic ipa l  

e l e c t r i c  sys t ems  se rved  by e i t h e r  Ohio E d i s o n ,  Toledo Edison and DPL 

which sough t  t o  swi t ch  from t h e i r  w h o l e s a l e  s u p p l i e r s  and r e q u e s t e d  
-421 

Ohio Power t o  supp ly  them w i t h  w h o l e s a l e  power. Ohio Power c o n s t a n t l y  

r e f u s e d  t o  o f f e r  w h o l e s a l e  power t o  a n y  m u n i c i p a l  sys t ems  r e c e i v i n g  

such power from a n o t h e r  p r i v a t e l y  owned ?til i t y ,  s t a t i n g  t h a t  t h e  a r e a  

encompassed by t h e  r e q u e s t  was n o t  i n  t h e  t e r r i t o r y  se rved  by Ohio 

Power. Compe t i t i on  f o r  w h o l e s a l e  s a l e s  was a l s o  expe r i enced  between 

CSOE and South  C e n t r a l  i n  c o n n e c t i o n  w i t h  w h o l e s a l e  s a l e s  t o  t h e  C i t y  

o f  Columbus munic ipa l  e l e c t r i c  sys tem.  The u l t i m a t e  r e s u l t  of  t h e  

c o m p e t i t i o n  between CSOE and Sou th  C e n t r a l  was a  lower  w h o l e s a l e  r a t e  

i n  awarding t h e  b id  t o  CSOE and s u b s t a n t i a l  s a v i n g s  t o  t h e  C i t y .  The 

e f f e c t  of such lower  r a t e  t o  t h e  Columbus System prompted t h r e e  o t h e r  

m u n i c i p a l  w h o l e s a l e  cus tomers  t o  n e g o t i a t e  w i t h  CSOE and o b t a ~ i n  lower  

w h o l e s a l e  r a t e s .  I n  1969 Georgetown, which was se rved  by CGE, r e q u e s t e d  

CSOE t o  s u p p l y  w h o l e s a l e  power o f f e r i n g  t o  c o n s t r u c t  n e c e s s a r y  t r a n s -

m i s s i o n  f a c i l i t i e s  t o  c o n n e c t  w i t h  CSOE's f a c i l i t i e s .  Thus ,  t h e  r e c o r d  

e v i d e n c e s  t h a t  w h o l e s a l e  p u r c h a s e r s  i n  Ohio a r e  c o n s t a n t l y  s e e k i n g  t o  

have  c o m p e t i t i v e  a l t e r n a t i v e s  and t h a t  where t r a n s m i s s i o n  l i n e s  a r e  

4 2-/ 	These  sys t ems  i n c l u d e  Beech C i t y ,  P e m b e r v i l l e ,  B r a d n e r ,  Woodv i l l e ,  
Bowling Green,  H u n t s v i l l e ,  Hakeview, Wagens f i e ld  and B e l l e f o n t a i n e .  
A d d i t i o n a l l y  o t h e r  m u n i c i p a l s  g e n e r a t i n g  power c o n s i d e r e d  p u r c h a s i n g  
power from Ohio  Power i n c l u d i n g  Norwalk, O r v i l l e , D e s h l e r  and She lby .  
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no o b s t a c l e  t h e r e  i s  f r e q u e n t l y  more t h a n  o n e  s u p p l i e r  i n  a p o s i t i o n  

f e a s i b l y  t o  s u p p l y  w h o l e s a l e  power. Most o f t e n  r e q u e s t s  o f  such  n a t u r e  

have  been  t u r n e d  down by 0 h i 0  Power and CSOE on grounds  t h e  r e q u e s t i n g  

sys t em was o u t s i d e  t h e  s e r v i c e a r e a  o f  t h e  w h o l e s a l e  s u p p l i e r  even  

though i t  was e c o n o m i c a l l y  f e a s i b l e  t o  f u r n i s h  such  power.  Thus t h e  

r e c o r d  s u g g e s t s  t h e  p o s s i b l e  e x i s t e n c e  o f  some t a c i t  u n d e r s t a n d i n g  

among u t i l i t i e s  i n  Ohio n o t  t o  o f f e r  w h o l e s a l e  power o u t s i d e  t h e i r  
-43 / 

s e r v i c e  a r e a s  d e s p i t e  t h e  f a c t  t h a t  i t  may b e  e c o n o m i c a l l y  f e a s i b l e .  

N o t w i t h s t a n d i n g  r e f u s a l s  by p r i v a t e  u t i l i t i e s  t o  engage  i n  c o m p e t i t i o n  f o r  

w h o l e s a l e  sales, t h e  r e c o r d  r e f l e c t s  t h a t  s u ~ h  c o m p e t i t i o n  h a s  r e s u l t e d  

i n  r e d u c t i o n  o f  w h o l e s a l e  r a t e s  t o  a  number o f  m u n i c i p a l  s y s t e m s .  

Moreover ,  w h i l e  i n  t h e  p a s t  a l i m i t i n g  f a c t o r  i n  c o m p e t i t i o n  

f o r  w h o l e s a l e  s a l e s  h a s  been  t h e  c o s t s  o f  long d i s t a n c e  t r a n s m i s s i o n ,  

r e c e n t  t e c h n o l o g i c a l  i n n o v a t i o n s  and improvements i n  h i g h  v o l t a g e  t r a n s -  

m i s s i o n  h a s  lowered t h e  c o s t  o f  such  t r a n s m i s s i o n  e n a b l i n g  a  b u l k  

power s u p p l i e r  t o  s e r v e  w h o l e s a l e  c u s t o m e r s  which could  n o t  b e  reached 

b e c a u s e  o f  t h e  h i g h  t r a n s m i s s i o n  c o s t s .  It i s  n o t  u n r e a s o n a b l e  t o  

e x p e c t  t h a t  t h e  765 kv l i n e s  w i l l  make t r a n s m i s s i o n  less c o s t l y  and 

w i l l  open up t h e  w h o l e s a l e  marke t  even more t o  b u l k  power s u p p l i e r s .  

T h i s  i s  p a r t i c u l a r l y  i m p o r t a n t  t o  t h e  e n t i r e  E a s t  C e n t r a l  Region i n  which 

AEP o p e r a t e s  and where i t  h a s  i n s t a l l e d  t h e  f i r s t  765 kv t r a n s m i s s i o n  

l i n e .  The E a s t  C e n t r a l  Region i s  p e r h a p s  t h e  most h i g h l y  i n t e r c o n n e c t e d  

a r e a  i n  t h e  w o r l d .  (The  N a t i o n a l  Power Survey  1 - 1 8 - 1 6 ) .  The f a c t  t h a t  

-43/ T h e r e  i s  a s e r i o u s  q u e s t i o n  a s  t o  w h e t h e r  u n d e r s t a n d i n g  o r  ag reemen t s  
among e l e c t r i c  u t i l i t y  companies a l l o c a t i n g  t e r r i t o r i e s  f o r  w h o l e s a l e  
s a l e s  o r  a l l o c a t i n g  c u s t o m e r s  may c o n s t i t u t e  v i o l a t i o n s  o f  S e c t i o n  1 
o f  t h e  Sherman A c t .  ( S e e  U.S. v .  Topco A s s o c i a t e s ,  405 U.S. 596 ,  612 
( 1 9 7 2 ) ;  U.S. v .  Addystone  P i p e  & S t e e l  C o . ,  8 5  F .27  ( 6 t h  C i r .  1898) .  
The r e c o r d  shows t h a t  i n  1962 AEP o f f i c i a l s  e x p r e s s e d  g r a v e  conce rn  
o f  p o s s i b l e  " v i o l a t i o n  t h e  Sherman A n t i t r u s t  ~ c t  o f  . I (  
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a  w h o l e s a l e  cus tomer  i s  n o t  a d j a c e n t  t o  a  p o t e n t i a l  s u p p l i e r  d o e s  n o t  

i n h i b i t  such  cus tomers  from o b t a i n i n g  power,  s i n c e  a  u t i l i t y  l o c a t e d  

between t h e  two c a n ,  by v i r t u e  o f  i n t e r c o n n e c t i o n s ,  be  r e q u i r e d  t o  "wheel" 
ik4 1 

w h o l e s a l e  power a c r o s s  t h e i r  s e r v i c e  a r e a s  t o  t h e  cus tomer .  The 

Supreme Cour t  r e c e n t l y  upheld  a D i s t r i c t  Cour t  d e c r e e  e n j o i n i n g  a  u t i l i t y  

from r e f u s i n g  t o  s e l l  e l e c t r i c  power a t  w h o l e s a l e  t o  e x i s t i n g  o r  proposed 

m u n i c i p a l  power s y s t e m s  i n  t h e  a r e a s  s e r v e d  by t h e  u t i l i t y  and from 

r e f u s i n g  t o  "wheel" power o v e r  i t s  l i n e s  f rom t h e  e l e c t r i c  power s u p p l i e r  

t o  t h e  s a i d  m u n i c i p a l  s y s t e m s .  The Cour t  s t a t e d  t h a t  O t t e r  T a i l ,  t h e  

u t i l i t y  e n j o i n e d ,  used i t s  monopoly power i n  t h e  c i t i e s  o f  i t s  s e r v i c e  

a r e a  t o  f o r e c l o s e  c o m p e t i t i o n  o r  g a i n  a  c o m p e t i t i v e  a d v a n t a g e  o r  t o  

d e s t r o y  a  compe t i to r ,  a l l  i n  v i o l a t i o n  o f  t h e  a n t i t r u s t  l aws .  The Cour t  

f u r t h e r  h e l d  t h a t  u s e  o f  monopoly power I t t o  d e s t r o y  t h r e a t e n e d  com-

p e t i t i o n "  i s  a t h e  " a t t e m p t  t o  m o n ~ p o l i z e ~ ~  

I 

v i o l a t i o n  o f  c l a u s e  i n  S e c t i o n  

2 o f  t h e  Sherman Ac t  a s  a r e  ag reemen t s  n o t  t o  compete w i t h  t h e  aim o f  

p r e s e r v i n g  o r  e x t e n d i n g  a  monopoly. ( C i t a t i o n  o m i t t e d )  ( e r e r  T a i l  

Power Company v .  Uni ted  S t a t e s ,  -- U.S. 4 1  LW A 7 9 2  ( F e b r u a r y  2 2 ,  1973) .  

The impac t  o f  t h i s  d e c i s i o n  makes p o s s i b l e  t h e  a b i l i t y  o f  mun ic ipa l  

s y s t e m s ,  a s  w e l l  a s  p r i v a t e l y  owned s m a l l e r  s y s t e m s ,  t o  s e e k  c a p a c i t y  on  

f a v o r a b l e  t e r m s  from a number o f  e f f i c i e n t  b u l k  power s u p p l i e r s  t h e r e b y  

i n c r e a s i n g  c o m p e t i t i o n  f o r  w h o l e s a l e  s a l e s .  

AEP1s argument a s  i t  r e l a t e s  t o  c o m p e t i t i o n  f o r  w h o l e s a l e  s a l e s ,  

t h a t  t h e  e l e c t r i c  power i n d u s t r y  i s  a n a t u r a l  monopoly and t h a t  i n t r a m o d a l  

c o m p e t i t i o n  r e s u l t s  i n  w a s t e f u l  d u p l i c a t i o n  of  f a c i l i t i e s  c a n n o t  b e  

-4 4 /  I1Wheelingf1 power o c c u r s  when a  u t i l i t y ,  f o r  a  f e e ,  t r a n s m i t s  on  i t s  
l i n e s , p o w e r  g e n e r a t e d  by a n o t h e r  u t i l i t y  t o  a  cus tomer  o f  t h e  g e n e r a t i n g  
company; 



a c c e p t e d .  An a n a l y s i s  of  t h e  tes t imony of  t h e  e x p e r t  economic w i t n e s s e s  

shows t h a t  t h e  n a t u r a l  monopoly concept  and w a s t e f u l  d u p l i c a t i o n  of 

f a c i l i t i e s  a p p l i e s  t o  compet i t ion  i n  t h e  l o c a l  market  a t  t h e  d i s t r i b u t i o n  

l eve1 ,bu t  i s  n o t  a p p l i c a b l e  t o  a l l  l e v e l s  o f  p roduc t ion  and wholesa le  

d i s t r i b u t i o n .  I n  g e n e r a l ,  i t  a p p e a r s  t h a t  a s  e a r l y  a s  1935 i t  was recognized 

t h a t  t o  avoid  w a s t e f u l  d u p l i c a t i o n  of f a c i l i t i e s  t h e r e  was need f o r  a 
45 /-

l o c a l  monopoly a t  t h e  d i s t r i b u t i o n  l e v e l .  Two e x p e r t  economists  who 

t e s t i f i e d  on beha l f  of  AEP s t a t e d  t h a t  i n t e r u t i l i t y  compet i t ion  l e a d s  t o  

w a s t e f u l  compet i t ion  and t h a t  t h e  e l e c t r i c  u t i l i t y  i s  a " n a t c r a l  monopoly." 

I t  i s  a p p a r e n t  from t h e i r  t e s t imony  t h a t  sucha t h e o r y  i s  p a r t i c u l a r l y  

a p p l i c a b l e  t o  t h e  d i s t r i b u t i o n  of  power t o  r e t a i l  cus tomers  where d u p l i c a t i o n  

of  l i n e s  would indeed be  w a s t e f u l .  But t h e  t h e o r y  of  " n a t u r a l  monopoly" 

h a s  no a p p l i c a t i o n  t o  p roduc t ion  of  e l e c t r i c i t y .  D r .  Schwartz  t h e  

economic e x p e r t  f o r  t h e  D i v i s i o n  a l s o  agreed  a s  t o  t h e  w a s t e f u l  compet i t ion  

and l o s s  of  s c a l e  economies i n  t h e  l o c a l  marke t ,bu t  added s i g n i f i c a n t l y ,  

"encouraging compet i t ion  i n  t h e  i n d u s t r i a l  market  s e c t o r s  a s  w e l l  a s  t h e  

w h o l e s a l e  market  f o r  r e s a l e  " should  be  encouraged.  

U t i l i t i e s  can compete f o r  l o a d s  of i n d u s t r i e s  seek ing  t o  expand 

p l a n t s  o r  l o c a t e  new p l a n t s  i n  a p a r t i c u l a r  s e r v i c e  a r e a  which does  n o t  

n e c e s s a r i l y  i n v o l v e  d u p l i c a t i o n  of  f a c i l i t i e s .  U t i l i t y  sys tems whose 

t r a n s m i s s i o n  l i n e s  a r e  i n t e r c o n n e c t e d  a f f o r d  a wholesa le  cus tomer  a  c h o i c e  

among a l t e r n a t e  s u p p l i e r s  t h e r e b y  a v o i d i n g  t h e  need t o  i n s t a l l  d u p l i c a t e  

f a c i l i t i e s .  T h i s  i s  p a r t i c u l a r l y  t r u e  i f ,  a s  noted above,  u t i l i t i e s  a r e  

45-/ 	See FTC Repor t  on U t i l i t y  C o r p o r a t i o n s  P a r t  73-A, 47-56 (1935) .  See  
a l s o  FPC 1964 Power Survey ( p .  13)  r e f e r r i n g  t o  " l o c a l  monopoly." 
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requ i red  t o  "wheelt1 power. Hence, AEP1s argument r e l a t i n g  t o  w a s t e f u l  

d u p l i c a t i o n  of f a c i l i t i e s ,  i n s o f a r  a s  i t  i s  in tended t o  app ly  t o  t r a n s -

miss ion  c o s t s  connected w i t h  wholesa le  s a l e s ,  h a s  no v a l i d i t y .  The 

p u b l i c  i n t e r e s t  i s  b e s t  served i n  p r e s e r v i n g  and encouraging compet i t ion  

f o r  wholesa le  customers  and the reby  pave t h e  way f o r  lower r a t e s  t o  r e t a i l  

cus tomers  i n  t h e  s e r v i c e  a r e a s  of t h e  competing u t i l i t i e s .  

Another  a r e a  of compet i t ion  f o r  wholesa le  s a l e s  i s  exempl i f i ed  

i n  t h e  record by t h e  o p e r a t i o n s  o f  t h e  CCD p o o l ,  i n  i t s  p o t e n t i a l  f o r  

a c h i e v i n g  g r e a t e r  economies of  s c a l e  f r o g  l a r g e r  g e n e r a t i n g  u n i t s  i n s t a l l e d  

o r  planned f o r  t h e  f u t u r e .  The evidence shows t h a t  a l l  t h r e e  companies 

compris ing t h e  pool were approximately  of  s i m i l a r  s i z e  and abou t  a t  an 

equa l  l e v e l  i n  e x p l o i t a t i o n  of  s c a l e  i n  g e n e r a t i o n  and t r a n s m i s s i o n .  

S ince  t h e i r  bu lk  power c o s t s  were h i g h e r  than t h o s e  of Ohio Power they were 

unab le  t o  compete wi th  t h e  l a t t e r  company. I n  t h e  y e a r s  f o l l o w i n g  t h e  

fo rmat ion  of t h e  pool t h e  t h r e e  companies developed a j o i n t  program t o  

deve lop  g e n e r a t i o n  and t r a n s m i s s i o n  t o  p r o v i d e  f o r  t h e i r  bulk  power through 

1975. T h e i r  e f f o r t s  were d i r e c t e d  t o  a c h i e v i n g  g r e a t e r  economies of s c a l e  

by coord ina ted  p lann ing  so  a s  t o  be a b l e  t o  compete i n  t h e  bulk  power 

market .  The p a r t i c i p a n t  agreed t o  b u i l d  l a r g e r  g e n e r a t i n g  u n i t s  t o  accom-

modate expected load growth w i t h i n  t h e i r  a r e a s .  A l l  t h e  p a r t i c i p a n t s  

regarded t h e  pool a s  long- term.  The record  demonstm t e s  t h e i r  e f f o r t s  were 

no t  i n  va in  and t h a t  t h e  pool achieved g r e a t e r  economies than was p o s s i b l e  

i f  each had cont inued a l o n e .  Although f o r  a l l  p r a c t i c a l  purposes ,cont inued 

planning f o r  t h e  f u t u r e  development of t h e  CCD pool ceased wi th  t h e  o f f e r  

of AEP t o  a c q u i r e  CSOE,the record demons t ra tes  t h a t  i f  i t  were t o  c o n t i n u e  

t h e r e  i s  a good l i k e l i h o o d  i t  could a c h i e v e  t h e  economies a s s o c i a t e d  wi th  
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l a r g e  s c a l e  g e n e r a t i n g  u n i t s  and i t  h a s  t h e  p o t e n t i a l  f o r  becoming  a  

v i a b l e  c o m p e t i t o r  o f  AEP i n  b u l k  power s u p p l y  m a r k e t .  On t h e  b a s i s  of 

t h e  r e c o r d  t h e  f i n d i n g  may b e  made t h a t  t h e  p u b l i c  i n t e r e s t  r e q u i r e s  

t h a t  t h e  p a r t i c i p a n t s  i n  t h e  CCD poo l  b e  a f f o r d e d  t h e  a b i l i t y  t o  con-

t i n u e  t o  h a v e  t h e  o p p o r t u n i t y  t o  a c h i e v e  maximum e f f i c i e n c i e s  which  i s ,  i n  

e s s e n c e ,  t h e  b a s i s  on  which  c u s t o m e r s  may e x p e c t  r e l i a b l e  and  a d e q u a t e  power 

a t  l o w e s t  p o s s i b l e  c o s t s .  I n  t h i s  manner t h e  companies  c o u l d  become 

s u p p l i e r s  o f  b u l k  power ,and  c o m p e t i t i o n  f o r  w h o l e s a l e  s a l e s  c a n  b e  

p r e s e r v e d .  

AEP f u r t h e r  u r g e s  t h a t  c o m p e t i t i o n  f o r  w h o l e s a l e  and i n d u s t r i a l  

c u s t o m e r s  (and  r e t a i l  a s  w e l l )  "would g r e a t l y  i n c r e a s e  t h e  need f o r  

r e s e r v e  c a p a c i t y  o f  i n d i v i d u a l  u t i l i t i e s  and  s i m u l t a n e o u s l y  r e d u c e  t h e i r  

a b i l i t y  t o  p r o v i d e  r e l i a b l e  s e r v i c e  b e c a u s e  o f  unce r t a in ty  a s  t o  s i z e  

and n a t u r e  o f  f u t u r e  l o a d d ' .  The  r e c o r d  d o e s  n o t  s u p p o r t  s u c h a  b road  

c o n c l u s i o n .  The  e v i d e n c e  i n  t h e  r e c o r d  e s t a b l i s h e s  t h a t  t h e  p a r t i c i p a n t s  

i n  t h e  CCD p o o l  were making  p l a n s  t o  i n s t a l l  l a r g e r  g e n e r a t i n g  u n i t s  

and t h e r e  a p p e a r s  t o  b e  no  r e a s o n  t o  b e l i e v e  t h e  p a r t i c i p a n t s  would b e  

u n a b l e  t o  p r o v i d e  s u f f i c i e n t  a d d i t i o n a l  r e s e r v e  c a p a c i t y  t o  e f f e c t i v e l y  

compe t e  f o r  w h o l e s a l e  l o a d s .  

I n t r a m o d a l  C o m p e t i t i o n  - I n d u s t r i a l  Loads  

AEP f u r t h e r  c o n t e n d s  t h a t  a n  a n a l y s i s  o f  t h e  economic  e v i d e n c e  

c l e a r l y  p r o v e s  t h a t  t h e r e  i s  no s u b s t a n t i a l  c o m p e t i t i o n  t o  a t t r a c t  

i n d u s t r i a l  c u s t o m e r s .  I t s  c o n c l u s i o n s  a r e  p r emi sed  p r i m a r i l y  on  t h e  

t e s t i m o n y  o f  i t s  employee  R o b e r t  L .  Wolf (Wol f )  who i s  AEP's  A r e a  

Deve lopment  D i r e c t o r  and  J o h n  C. R u s s e l l  ( R u s s e l l )  a g r a d u a t e  m e t a l l u r g i c a l  
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e n g i n e e r .  T h e  D e p a r t m e n t ,  t h e  D i v i s i o n ,  DPL and  CGE i n  e s s e n c e  

c o n t e n d  t h e  r e c o r d  shows t h e r e  i s  s i g n i f i c a n t  o p p o r t u n i t y  f o r  e l e c t r i c  

u t i l i t i e s  i n  O h i o  t o  c o m p e t e  f o r  i n d u s t r i a l  c u s t o m e r s  s e e k i n g  new p l a n t s  

o r  e x p a n d i n g  e x i s t i n g  f a c i l i t i e s  a n d  t h a t  t h e  r e c o r d  shows t h a t  i n t r a -

modal c o m p e t i t i o n  t o  a t t r a c t  l a r g e  i n d u s t r i a l  l o a d s  c o n s t i t u t e s  a n  

i m p o r t a n t  a n d  v a l u a b l e  a s p e c t  o f  c o m p e t i t i o n  i n  t h e  e l e c t r i c  u t i l i t y  

i n d u s t r y  i n  O h i o  a n d  i t s  n e i g h b o r i n g  s t a t e s .  S u p p o r t  f o r  s u c h  v i e w s  

were o f f e r e d  by two economic  e x p e r t s  o n  b e h a l f  o f  t h e  D e p a r t m e n t  a n d  

4-71 

two f o r  t h e  D i v i s i o n .  I n  . l i g h t  o f  t h e  d i v e r g e n t  v i e w s  o f  t h e  e x p e r t s ,  

upon w h i c h  t h e  a b o v e  c o n f l i c t i n g  c o n c l u s i o n s  a r e  drawn b y  e a c h  s i d e ,  

i t  i s  e s s e n t i a l  t o  d e t e r m i n e  w h e t h e r  t h e r e  e x i s t s  c o m p e t i t i o n  f o r  l a r g e  

i n d u s t r i a l  l o a d s  a n d ,  i f  so ,  t h e  t y p e s  o f  i n d u s t r i a l  c u s t o m e r s  i n v o l v e d ,  

w h e t h e r  s u c h  c o m p e t i t i o n  r e l a t e s  t o  c o m p a r a t i v e l y  f ew i n d u s t r i a  1  

c o n c e r n s  o r  i s  o f  a s u b s t a n t i a l  n a t u r e , a n d  w h e t h e r  t h e r e  i s  a r e a s o n a b l e  

p r o b a b i l i t y  o f  f u t u r e  c o m p e t i t i o n  f o r  l a r g e  i n d u s t r i a l  c u s t o m e r s .  

I n  e s s e n c e  AEP's e x p e r t  Wolf t e s t i f i e d  t h a t  d i f f e r e n c e s  i n  

e l e c t r i c  power  r a t e s  a r e  o f  no  i m p o r t a n c e  i n  d e t e r m i n i n g  p l a n t  l o c a t i o n  

i n  a l l  b u t  a f e w  c a s e s  a n d  t h a t  t h e  i m p o r t a n t  f a c t o r s  i n  i n d u s t r i a l  

l o c a t i o n  a r e  a v a i l a b i l i t y  o f  l a b o r ,  p r o x i m i t y  t o  m a r k e t s  a n d  a v a i l a b i l i t y  

a n d  c o s t  o f  raw m a t e r i a l .  T h e  f ew i n s t a n c e s  w h i c h  Wolf c o n c e d e d  t h a t  

t h e  c o s t  o f  e l e c t r i c  e n e r g y  i s  a s i g n i f i c a n t  f a c t o r  a r e  a luminum r e d u c t i o n ,  

f e r r o a l l o y s ,  e l e c t r i c  f u r n a c e  s teel  and  c a u s t i c  c h l o r i n e .  Wi th  

r e s p e c t  t o  t h i s  l i m i t e d  number  h e  and  R u s s e l l  w e r e  o f  t h e  o p i n i o n  t h a t  

[+L/ 	 i s  n o n f e r r o u s  m e t a l l u r g y ,  i n c l u d i n g  R u s s e l l  t e s t i f i e d  h i s  f i e l d  
e l e c t r o m e t a l l u r g i c a l  p l a n t s  s u c h  a s  a luminum r e d u c t i o n  p l a n t s .  He 
h a s  a c t e d  a s  c o n s u l t a n t  t o  f i r m s  i n  n o n f e r r o u s  e x t r a c t i o n  m e t a l l u r g i c a l  
p r o j e c t s  a n d  h a s  e v a l u a t e d  f a c t o r s  c o n c e r n e d  w i t h  t h e  s e l e c t i o n  o f  
p l a n t  s i t e s .  

47-/ 	T h e  D e p s r t m e n t ' s  w i t n e s s e s  w e r e  L e o n a r d  W .  Weiss ( W e i s s )  a  p r o f e s s o r  o f  
e c o n o m i c s  a t  t h e  U n i v e r s i t y  o f  W i s c o n s i n  who s e r v e d  f rom S e p t e m b e r  1969 
t o  A u g u s t  1 9 7 0  a s  s p e c i a l  e c o n o m i c s  a s s i s t a n t  t o  t h e  A s s i s t a n t  A t t o r n e y  
G e n e r a l  f o r  A n t i t r u s t  a n d  D r .  J o h n  W .  W i l s o n  a n  a s s i s t a n t  p r o f e s s o r  o f  
( C o n t  I d )  
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t h e r e  were  o t h e r  f a c t o r s  which would be :nore i m p o r t a n t  i n  p l a n t  l o c a t i o n .  

However Wolf adrn i t t ed  t h e r e  a r e  o t h e r  i n d u s t r i e s  which h e  b e l i e v e d  t h e  

c o s t  o f  e l e c t r i c  power i s  o r  llniay be" o n e  o f  t h e  s i g n i f i c a n t  p l a n t  

l o c a t i o n a l  f a c t o r s  i f  s u c h  c o s t  c o n s t i t u t e s  three p e r c e n t  o r  more o f  t h e  

v a l u e  of  t h e  p r o d u c t  s h i p p e d .  Wolf i n  h i s  p r e p a r e d  d i r e c t  e x a m i n a t i o n  

l i s t e d  17 a d d i t i o n a l  i n d u s t r i e s  i n  t h e  above  c a t e g o r y  and t e s t i f i e d  t o  

a d d i t i o n a l  i n d u s t r i e s  which c o u l d  a l s o  be  i n c l u d e d  i n  t h e  s a i d  c a t e g o r y .  

AEP a d m i t s  the re?  a r e  some i n d u s t r i a l  p r o c e s s  i n  which t h e  c o s t  o f  

e l e c t r i c  e n e r g y  i s  s i g n i f i c a n t  and t h a t  t h e  3% a n a l y s i s  i s  a u s e f u l  mode 

o f  a n a l y s i s  b u t  was n o t  a n  a b s o l u t e  r u l e .  

The documenta ry  e v i d e n c e  f rom t h e  f i l e s  o f  AEP and CSOE 

d e m o n s t r a t e  t h a t  t h e  l e v e l  o f  e l e c t r i c  r a t e s  i s  s i g n i f i c a n t  t o  a number 

of  i n d u s t r i e s  ather t h a n  a  luminurn, f e r r o a l  l o y s  and c a u s t i c  c h l o r i n e  

and t h e  o t h e r  i n d u s t r i e s  ment ioned  by Wolf i n  h i s  t e s t i m o n y .  AEP u r g e s  

t h a t  W o l f ' s  c h a r a c t e r i z a t i o n  t h a t  e l e c t r i c  power c o s t s  i s  o r  may b e  

s i g n i f i c a n t  i n  p l a n t  l o c a t i o n  " shou ld  b e  u n d e r s t o o d  i n  t h e  s e n s e  o f  

s t a t i s t i c a l l y  s i g n i f i c a n t " .  I f ,  o f  c o u r s e ,  AEP i s  s p e a k i n g  of t h e  number 

of  p o s s i b l e  i n d u s t r i a l  p l a n t s  which Wolf l i s t e d  a s  17 o u t  o f  s e v e r a l  

hundred i n d u s t r i e s  where  e l e c t r i c  power c o s t s  a c c o u n t  f o r  more t h a n  3% 

o f  v a l u e  o f  sh ipment  and m i g h t  b e  c o n s i d e r e d  " s i g n i f i c a n t "  i n  p l a n t  

l o c a t i o n ,  t h e  s t a t e m e n t  would b e  c o r r e c t .  However, t h e  v i t a l  f a c t o r  i s  n o t  

t h e  s t a t i s t i c a l  number o f  i n d u s t r i e s  which i s  s i g n i f i c a n t ,  r a t h e r  t h e  

measure  o f  p o t e n t i a l  c o m p e t i t i o n  l i e s  i n  t h e  magni tude  o f  t h e i r  demand. 

W e i s s  t e s t i f i e d  t h a t  W o l f ' s  study o f  t h e  17 i n d u s t r i e s  accounts f o r  a  

l a r g e r  s h a r e  o f  demand f o r  e n e r g y  t h a n  t h e i r  numbers s u g g e s t .  Thus t h e  

(Cant 'd  1 
-4 7 /  economics  a t  West P o i n t .  F o r  t h e  D i v i s i o n  - D r .  S c h w a r t z  p r e v i o u s l y  

i d e n t i f i e d ,  a n d  D r .  James R .  N e l s o n ,  a n  economics  p r o f e s s o r  a t  Amherst 
C o l l e g e .  
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evidence shows t h a t  a l t hough  Oh io  Power had 17 more i n d u s t r i a l  cus tomers  

a t  t h e  end of 1968 t h a n  1967 a s  compared t o  CGE which had 98 a d d i t i o n a l  

e l e c t r i c  i n d u s t r i a l  cus tomers  a t  t h e  end o f  1968, Ohio Power so ld  some 1 . 2  

b i l l i o n  kwh more energy  t o  i n d u s t r i a l  cus tomers  i n  1968 t h a n  i n  1967 a s  

c o n t r a s t e d  w i t h  s a l e s  of  350 m i l l i o n  more by CGE. 

The e x i s t e n c e  of compe t i t i on  f o r  i n d u s t r i a l  l oads  i s  amply 

demonstrated i n  t h e  documentary and t e s t i m o n i a l  ev idence .  Such compe t i t i on  

i s  n o t  r e s t r i c t e d  t o  Ohio b u t  i n c l u d e s  t h e  Ohio Va l l ey  and o t h e r  a r e a s  

i n  which t h e  AEP system o p e r a t i n g  s u b s i d i a r i e s  f u r n i s h  power. An ASP 

memorandum o u t l i n i n g  t h e  problem w i t h  r e s p e c t  t o  compet i t ion  f o r  

i n d u s t r i a l  customers between AEP1s s u b s i d i a r y  (Appalachian Power) and 

ne ighbor ing  e l e c t r i c  u t i l i t i e s  i n  V i r g i n i a  and North Ca ro l ina  c l e a r l y  

e v i n c e s  no t  on ly  AEP1s conce rns  f o r  a t t r a c t i n g  i n d u s t r i a l  cus tomers ,  

above and beyond t h e  few c a s e s  noted by Wolf where power c o s t s  is s i g n i f i c a n t  

i n  p l a n t  l o c a t i o n ,  bu t  a l s o  b e a r s  o u t  Weiss' t heo ry  t h a t  i f  such f a c t o r s  

a s  c l o s e n e s s  t o  marke t s ,  raw m a t e r i a l  and l a b o r  c o s t s  a r e  comparable i n  

a p a r t i c u l a r  r e g i o n ,  t h e  e l e c t r i c  power c o s t s  can become t h e  d e t e r m i n a t i v e  

f a c t o r  i n  p l a n t  l o c a t i o n .  The memorandum s t a t e s :  

" M r .  R.E. Hodges proposed on February  12 ,  1962, a t  
a  meeting wi th  Messrs .  D . C .  Cook, G . V .  P a t t e r s o n ,  Dorman 
M i l l e r  and S . W .  Andrews , t h a t  Appalachian reduce  i t s  
i n d u s t r i a l  r a t e s  s o  a s  i n  t h e  s t a t e  o f - ~ i r ~ i n i a  t o  make 
t h e s e  r a t e s  more c o m p e t i t i v e  w i t h  t h e  r a t e s  of  i t s  ne ighbor s  
t o  t h e  s o u t h ,  namely Ca ro l ina  Power & Ligh t  and Duke 
Power companies. He based h i s  proposa l  p r i n c i p a l l y  on 
t h e  f a c t  t h a t  Appalachian i s  a t  a g r e a t  advantage  i n  com-
p e t i n g  wi th  t h e s e  two companies f o r  new i n d u s t r i e s .  He 
c i t e d  e i g h t  c a s e s  w i th  e s t ima ted  revenue of some 
$1,800,000 p e r  y e a r  where i n d u s t r i e s ,  w i th  which Appalachian 
had been n e g o t i a t i n g ,  f i n a l l y  dec ided  t o  l o c a t e  i n  Ca ro l ina  
r a t h e r  t h a n  i n  V i r g i n i a .  H e  a l s o  c i t e d  c a s e s  of  f o u r-

e x i s t i n g  cus tomers  wi th  revenue of some $700,000 where h e  
f e e l s  t h e  cus tomers  may move t o  C a r o l i n a .  M r .  Hodges t h i n k s  
t h a t  o t h e r  c o s t s  which i n f l u e n c e  t h e  cho ice  of l o c a t i o n  by 
new i n d u s t r i e s ,  such a s  c l o s e n e s s  t o  markets  and raw 
m a t e r i a l s ,  l a b o r  r a t e s  and l o c a l  t a x e s ,  a r e  comparable i n  
(Con t ' d .  ) 
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t h e  two s t a t e s ,  and t h e r e f o r e  h e  c o n c l u d e s  t h a t  t h e  
p r i n c i p a l  r e a s o n  t h a t  t h e  p r o s p e c t i v e  i n d u s t r i e s  have  
s e t t l e d  i n  C a r o l i n a  r a t h e r  t h a n  i n  V i r g i n i a ,  and t h e  
e x i s t i n g  cus tomers  may move t o  C a r o l i n a ,  i s  t h e  
d i f f e r e n c e  i n  e l e c t r i c  r a t e s . "  

Another  memorandum c o n t a i n s  a l i s t  o f  i n d u s t r i a l  c o n c e r n s  

i n c l u d i n g  genera l .  manufac tu r ing  companies ,  g l a s s  companies ,  a f i b e r g l a s s  

p l a n t  and t e x t i l e  companies which e i t h e r  l o c a t e d  i n  t h e  C a r o l i n a s  o r  

might  l e a v e  V i r g i n i a  b e c a u s e  "power r a t e s "  were t h e  d e t e r m i n i n g  f a c t o r .  

A d d i t i o n a l  e x h i b i t s  show examples o f  v a r i o u s  i n d u s t r i e s  which c o n s i d e r e d  

e l e c t r i c  power s i g n i f i c a n t  o r  t h a t  c o m p e t i t i o n  e x i s t s  f o r  v a r i o u s  

t y p e s  of  i n d u s t r i a l  l o a d s .  These  examples i n c l u d e  a r u b b e r  and p l a s t i c  

h o s e  m a n u f a c t u r e r  which c o n s i d e r e d  r e l o c a t i n g  i t s  p l a n t  from Ohio  t o  

M i s s i s s i p p i  I f t o  t a k e  a d v a n t a g e  o f  low e l e c t r i c  r a t e s " ;  a chemica l  f i r m  

s e e k i n g  a  l o c a t i o n  " t h a t  cou ld  p r o v i d e  low c o s t  power", and an  o i l  

company c o n s i d e r i n g  t h e  f e a s i b i l i t y  of  c o n s t r u c t i o n  a  pe t rochemica l  

p l a n t  s t a t e d , i n  c o n n e c t i o n  w i t h  p l a n t  l o c a t i o n , " o n e  major  c o n t r i b u t i n g  

f a c t o r ,  of  c o u r s e ,  i s  e l e c t r i c  energy"  and i n  t h e  same memorandum was 

AEP's own r e c o g n i t i o n  o f  c o m p e t i t i o n  which t h e n  e x i s t e d  ". . . 1 

b e l i e v e  t h a t  i n s o f a r  a s  t h e  e l e c t r i c  and s team r e q u i r e m e n t s  a r e  concerned 

we a r e  i n  a  good c o m p e t i t i v e  p o s i t i o n . "  

Thus t h e r e  i s  ample  e v i d e n c e  i n  t h e  r e c o r d  t o  s u p p o r t  t h e  

c o n c l u s i o n  t h a t  t h e r e  a r e  a  s u b s t a n t i a l  number o f  i n d u s t r i e s  where 

e l e c t r i c  power i s  a n  i m p o r t a n t  f a c t o r  i n  d e t e r m i n i n g  p l a n t  l o c a t i o n  

and a l t h o u g h  t h e  r e c o r d  r e f l e c t s  t h a t  a  m a j o r i t y  o f  i n d u s t r i e s  do n o t  

f i n d  e l e c t r i c  power c o s t s  a  v i t a l  f a c t o r  i n  d e t e r m i n i n g  p l a n t  l o c a t i o n  

t h o s e  i n d u s t r i e s  which d o ,  a r e  enormous consumers o f  e l e c t r i c  power. 

Wolf a s s e r t e d  t h a t  Ohio Power i s  less s u c c e s s f u l  i n  a t t r a c t i n g  new 
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i n d u s t r i e s  n o t w i t h s t a n d i n g  i t  h a s  t h e  l o w e s t  i n d u s t r i , a l  rate i n  Ohio .  

However, of  g r e a t e r  s i g n i f i c a n c e  i s  t h e  e v i d e n c e  which shows t h a t  

a l t h o u g h  i n  1968 Ohio  Power s e r v e d  13.39. o f  t h e  i n d u s t r i a l  f i r m s  i n  

Ohio  it s u p p l i e d  41.9% o f  t h e  t o t a l  e l e c t r i c  e n e r g y  used by s u c h  f i r m s .  

I n  a d d i t i o n ,  t h e  e v i d e n c e  shows t h a t  d u r i n g  t h e  p e r i o d  1960-1968 Ohio 

Power ranked second i n  i n d u s t r i a l  s a l e s  a l t h o u g h  i t  ranked l a s t  among 

t h e  s e v e n  m a j o r  Ohio  inves to r -owned  u t i l i t i e s  i n  growth  i n  t h e  number 

o f  i n d u s t r i a l  c u s t o m e r s .  On t h e  o t h e r  h a n d ,  CGE a n d  DPL s e r v e d  17.1% 

o f  i n d u s t r i a l  c u s t o m e r s  b u t  f u r n i s h e d  o n l y  a b o u t  13%o f  t h e  t o t a l  

e n e r g y  sales i n  Ohio .  I n  1969 Ohio Power ' s  i n d u s t r i a l  sales a c c o u n t e d  

f o r  649, of i t s  t o t a l  e n e r g y  sales.  I n d u s t r i a l  s a l e s  f o r  t h e  AEP 

sys t em i n  t h e  same y e a r  a c c o u n t e d  f o r  5 3 h f  t o t a l  sales.  

AEP u r g e s  t h a t  even  i f  c o m p e t i t i o n  were e c o n o n i c a l l y  p o s s i b l e  

f o r  i n d u s t r i a l  c u s t o m e r s  i t  would r e s u l t  i n  a n  u n d e s i r a b l e  t endency  

towar& d i s c r i m i n a t o r y  r a t e s  and  c r o s s  s u b s i d i z a t i o n  o f  c u s t o m e r s .  

AEP n o t e s ,  however ,  t h a t  p u b l i c  u t i l i t i e s  may n o t  l e g a l l y  c h a r g e  d i f f e r e n t  

r a t e s  t o  d i f f e r e n t  i n d u s t r i a l  c u s t o m e r s  i n  t h e  same c l a s s  and t h a t  

r a t e s  must be  r e l a t e d  t o  t h e  c o s t  o f  s e r v i c e .  It i s  t h e s e  f a c t o r s  which 

p r e v e n t  d i s c r i m i n a t i o n  among d i f f e r e n t  c l a s s e s  o f  c u s t o m e r s  as  w e l l .  

Moreover ,  s i n c e  power - i n t e n s i v e  i n d u s t r i e s  a r e  p a r t i c u l a r l y  r e s p o n s i v e  

t o  r a t e  c o m p e t i t i o n  t h e  a t t r a c t i o n  f o r  such  i n d u s t r i e s  i s  u n d e r s t a n d a b l e  

i n  terms o f  i n c r e a s e d  r e v e n u e s  which t h e y  b r i n g  a s  w e l l  a s  i n c r e a s e d  

e f f i c i e n c y  r e s u l t i n g  f rom h i g h  load  f a c t o r s  which i n  t u r n  make a  sys t em 

more c o m p e t i t i v e  and b e n e f i t  a l l  c l a s s e s  o f  consumers w i t h  r e s p e c t  t o  

r a t e s  and r e l i a b i l i t y .  I n  t h i s  c o n n e c t i o n  Weiss  p o i n t e d  t o  a d d i t i o n a l  



f a c t o r s  which make c o m p e t i t i o n  t o  a t t r a c t  i n d u s t r i a l  l o a d s  impor tan t  

t o  a n  e l e c t r i c  system. He t e s t i f i e d :  

t l U t i l i t i e s  have s t r o n g  i n c e n t i v e s  t o  make r a t e  
c o n c e s s i o n s  t o  i n d u s t r i a l  u s e r s  i n  hopes of  a t r r a c t i n g  
them t o  t h e  l o c a l i t y  because  o f  t h e  a d d i t i o n a l  r e s i -
d e n t i a l  and commercial load t h a t  w i l l  b e  g e n e r a t e d  by 
a d d i t i o n a l  l o a d  employment. T h i s  makes c o m p e t i t i o n  
t o  a t t r a c t  new i n d u s t r i a l  p l a n t s  more v i g o r o u s  than  i f  
t h e  i n d u s t r i a l  demand i t s e l f  were t h e  o n l y  c o n s i d e r a t i o n  ." 
C o n s i d e r a t i o n  h a s  been g i v e n  t o  Cook ' s  t e s t imony  r e l a t i n g  t o  

r a t e  r e d u c t i o n  and c o m p e t i t i o n  and t h e  o p i n i o n  expressed  by P h i l i p  

Sporn ,  a former  p r e s i d e n t  of  AEP, conc$rning compet i t ion  f o r  i n d u s t r i a l  

l o a d s  i n  t h e  e l e c t r i c  u t i l i t y  i n d u s t r y .  Cook t e s t i f i e d :  

"The o p e r a t i n g  companies a r e  ve ry  a g g r e s s i v e  i n  
s e l l i n g ,  and indeed we c u l t i v a t e  a  ve ry  a g g r e s s i v e  
a t t i t u d e  i n  t h e  s e r v i c e  c o r p o r a t i o n .  I n  t h e  opera -  
ting companies,  t h e r e f o r e ,  t h e y  a r e  a lways  a n x i o u s  
t o  have  v a r i o u s  r a t e s  of  t h e  companies reduced t o  g i v e  
u s  a  s t i l l  f u r t h e r  c o m p e t i t i v e  advan tage  . I 1  

Sporn wro te :  

"In t h e  i n d u s t r i a l  f i e l d  t h e r e  a r e  a  h o s t  of 
a p p l i c a t i o n s  where t h e  c o s t  of  e l e c t r i c  energy d e t e r -  
mines whether  t h e  a p p l i c a t i o n  w i l l  be made e l e c t r i c a l l y  
a t  a l l  o r  whe the r ,  even though i t  i s  made e l e c t r i -  
c a l l y ,  i t  w i l l  be  made i n  a  s p e c i f i c  s e r v i c e  a r e a .  
Among t h e s e  i t e m s  a r e  e l e c t r i c  h e a t i n g ,  e l e c t r i c  
welding and and f o r e g o i n g ,  m e t a l l u r g i c a l  o p e r a t i o n s  
such a s  p roduc t ion  of  e l e c t r i c  s t e e l ,  f e r r o a l l o y s ,  t h e  m e l t i n g  
of b r a s s ,  t i t a n i u m ,  i r o n ,  and many of t h e  n o n f e r r o u s  
m e t a l s ,  a l l  of  which a r e  determined i n  l a r g e  measure 
by t h e  c o s t  of e l e c t r i c  energy.  I n  t h e  a r e a s  of  heavy 
a p p l i c a t i o n  of e l e c t r i c  ene rgy ,  t h e r e  i s  n o t  on ly  com-
p e t i t i o n  a s  between a d j o i n i n g  o r  even nonad jo in ing  
u t i l i t y  sys tems ,  t h a t  i s  between companies i n  t h e  Ohio 
V a l l e y ,  t h e  S o u t h e a s t ,  and t h e  Northwest ,  b u t  t h e r e  i s  
a l s o  compet i t ion  between t h e  inves tor-owned and govern-  
m e n t a l l y  owned a n d / o r  f i n a n c e d  u t i l i t i e s  . I 1  ~ e c h n o l o ~ ~ ,  
E n g i n e e r i n g ,  and Economics, by P h i l i p  Sporn,  MIT P r e s s ,  
pp. 39-40 ( 1 9 6 9 ) .  
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n 3 t o n l y  t h e  e x i s t e n c e  o f  c o m p e t i t i o n  i n  t h e  e n t i r e  s e r v i c e  a r e a  i n  & i c h  

AEP o p e r a t e s  b u t ,  as e v i d e n t  from Cook 's  t e s t i m o n y ,  a "ve ry  a g g r e s s i v e r 1  

campaign t o  s e e k  "a s t i 11 f u r t h e r  c o m p e t i t i v e  a d v a n t a g e  . I 1  

A p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  amply s u p p o r t s  t h e  c o n c l u s i o n  

t h a t  i n  O h i o ,  t h e  Oh io  V a l l e y  and t h e  o t h e r  s e r v i c e  a r e a s  i n  which t h e  

AEP sys t em o p e r a t e s ,  s u b s t a n t i a l  i n t r a m o d a l  c o m p e t i t i o n  f o r  l a r g e  i n d u s t r i a l  

loads  e x i s t s .  P e r m i t t i n g  AEP t o  a c q u i r e  CSOE would s u b s t a n t i a l l y  l e s s e n  

such c o m p e t i t i o n .  

In t r amoda l  Compe t i t i on  - Y a r d s t i c k  Compe t i t i on  

Y a r d s t i c k  c o m p e t i t i o n  i n  g e n e r a l  r e l a t e s  t o  t h e  o p p o r t u n i t y  

of compar ing  pe r fo rmance  o f  o n e  u t i l i t y  a s  a g a i n s t  a n o t h e r  o r  o t h e r s  w i t h  

r e s p e c t  t o  r a t e s ,  s e r v i c e  and o p e r a t i o n s .  Whi l e  such  c o m p a r i s i o n s  i n  

t h e  e l e c t r i c  u t i l i t y  i n d u s t r y  a r e  made by r e g u l a t o r y  a g e n c i e s  t h e y  a r e  

a l s o  made by t h e  u t i l i t i e s  t h e m s e l v e s  f o r  p u r p o s e s  of  d e t e r m i n i n g  e f f i c i e n c y  

of  o p e r a t i o n s  and  f o r  o p e r a t i o n a l  o r  m a r k e t i n g  a p p r o a c h e s  and made by 

u t i l i t y  c u s t o m e r s  a s  t o  r a t e s  and s e r v i c e  r e n d e r e d .  Thus ,  f o r  y a r d s t i c k  

c o m p a r i s i o n s  t o  b e  m e a n i n g f u l  and e f f e c t i v e  a s  a  c o m p e t i t i v e  t o o l ,  i t  

i s  e s s e n t i a l  t h a t  a s u f f i c i e n t  number o f  u t i l i t i e s  be a v a i l a b l e  f o r  

compar ison  p u r p o s e s  , and  t h a t  t h e  p r i v a t e l y  owned u t i l i t i e s  be  w i t h i n  one  

s t a t e  s i n c e  t h e y  would be  s u b j e c t  t o  t h e  same r e g u l a t o r y  agency  h a v i n g  

knowledge o f  t h i s  o p e r a t i o n .  AEP u r g e s  t h a t ,  because  of  i t s  s i z e  and 

pe r fo rmance  r e c o r d ,  i t  and Ohio  Power a r e  looked t o  a s  y a r d s t i c k s  by 

r e g u l a t o r s  and o t h e r  u t i l i t i e s .  T h i s  d o e s  n o t  mean t h a t  o t h e r  s y s t e m s  

s h o u l d  b e  u t t e r l y  d i s r e g a r d e d  by r e g u l a t o r s  and o t h e r s  s e e k i n g  t o  d e t e r m i n e  

c o m p a r a b i l i t y  of  r a t e  and  s e r v i c e .  The e n t i r e  c o n c e p t  o f  mean ing fu l  
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c o m p a r i s o n s  would b e  e m a s c u l a t e d  i f  t h e  l a r g e s t  s y s t e m  i n  a  r e g i o n  were 

t o  b e  t h e  s o l e  c r i t e r i o n  f o r  d e t e r m i n i n g  r a t e s  a n d  p e r f o r m a n c e .  The  

r e c o r d  c o n t a i n s  e v i d e n c e  t h a t  t h e  AEP s u b s i d i a r i e s  h a v e  compared  t h e i r  

r a t e s  w i t h  t h o s e  o f  m u n i c i p a l  e l e c t r i c  s y s t e m s ,  p r i v a t e l y - o w n e d  u t i l i t i e s  

i n  o t h e r  S t a t e s  a n d  w i t h  r u r a l  e l e c t r i c  u t i l i t i e s .  T h e  e v i d e n c e  f u r t h e r  

shows AEP h a s  compared O h i o  P o w e r ' s  r a t e s  w i t h  o t h e r  p r i v a t e  u t i l i t i e s  

i n  t h e  s t a t e  i n c l u d i n g  CSOE. T h e  e v i d e n c e  a l s o  r e f l e c t s  t h e  p r e s s u r e s  

w h i c h  a r e  b r o u g h t  by c o n s u m e r s  o n  a  u t i l i t y  t o  l o w e r  i t s  r a t e s  t o  

make them c o m p e t i t i v e  n o t  o n l y  w i t h  t h e  r a t e s  o f  o t h e r  u t i l i t i e s  i n  t h e  

a r e a ,  b u t  a l s o  t o  s e r v e  as a n  i n c e n t i v e  t o  a t r r a c t  new i n d u s t r i e s  a s  

w e l l  a s  r e t a i n  t h o s e  a l r e a d y  b e i n g  s e r v e d .  I n  f a c t ,  a n  i n t e r n a l  AEP 

memorandum i l l u s t r a t e s  t h a t  AEP, i n  p r o m o t i n g  e l ec t r i c  h e a t i n g ,  s u c c e e d e d  

i n  a p p l y i n g  p r e s s u r e  on  a n d t h e r  u t i l i t y  t o  r e d u c e  i t s  r a t e s .  S i m i l a r l y  

CSOE on  t h e  o c c a s i o n  o f  f i l i n g  a n  a p p l i c a t i o n  t o  r e d u c e  i t s  r a t e s  i s s u e d  

a r e l e a s e  s t a t i n g  

"The new G e n e r a l  S e r v i c e  r a t e s  w i l l  n o t  o n l y  mean 
a r e d u c t i o n  i n  c o s t  t o  p r e s e n t  m a j o r  i n d u s t r y  a n d  
e n c o u r a g e  t h e i r  e x p a n s i o n  i n  t h e  t w e n t y - f i v e  c o u n t y  
a r e a  b u t  w i l l  b e  a  h e a l t h y  f a c t o r  i n  a t t r a c t i n g  new 
i n d u s t r y  t o  t h e  a r e a . "  

It .is t h u s  e v i d e n t  t h a t  a r e d u c t i o n  i n  t h e  number  of i n d e p e n d e n t  u t i l i t i e s  

i n  O h i o  would  r e d u c e  t h e  a b i l i t y  t o  make y a r d s t i c k  c o m p e t i t i o n  m e a n i n g f u l  

by r e d u c i n g  t h e  p r e s s u r e  o n  t h e  r e m a i n i n g  s y s t e m s  t o  m i n t a i n  t h e  l o w e s t  

r a tes  p o s s i b l e  a n d  f u r n i s h  e f f i c i e n t  s e r v i c e s .  

AEP ' s  a r g u m e n t  t h a t  t h e r e  a r e  enough  l a r g e  e l e c t r i c  s y s t e m s  i n  

O h i o  a n d  t h e  s u r r o u n d i n g  a r e a s  t o  s e t  a d e q u a t e  y a r d s t i c k s  i n  t h e  r e g i o n  

a f f e c t e d  by t h e  p r o p o s e d  a c q u i s i t i o n  i s  h a r d l y  a s u f f i c i e n t  r e a s o n  t o  

s u p p o r t  a f i n d i n g  t h a t  y a r d s t i c k  c o m p e t i t i o n  w i l l  n o t  b e  i m p a i r e d .  CSOE 

i s  by no  means  e n  i n s i g n i f i c a n t  o r  a i l i n g  s y s t e m  whose o p e r a t i o n s  may b e  
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s a i d  t o  b e  s o  i n c o n s e q u e n t i a l  a s  t o  e l i m i n a t e  i t  a s  a  s o u r c e  o f  c o m p a r i s i o n  

t o  r e g u l a t o r s ,  o t h e r  e l e c t r i c  sys t ems  o r  consumers .  The r e c o r d  s u p p o r t s  

t h e  c o n c l u s i o n  t h a t  t h e  e l i m i n a t i o n  o f  CSOE a s  a n  independen t  sys t em would 

impa i r  y a r d s t i c k  c o m p e t i t i o n  i n  Ohio  and t h e  s u r r o u n d i n g  r e g i o n .  

~ n t r a - m o d a lCompe t i t i on  - I n t e r f a c e  Compe t i t i on  

The t e r m  " i n t e . r f a c e "  r e l a t e s  t o  t h e  a r e a s  between t h e  e n d s  of  

e x i s t i n g  d i s t r i b u t i o n  s y s t e m s  o f  two u t i l i t i e s .  The problem p r e s e n t e d  

i s  w h e t h e r  t h e r e  a r e  i n t e r f a c e  a r e a s  i n  Ohip  between t h e  s e r v i c e  a r e a  

of CSOE, DPL, CGE and t h e  AEP sys t em a t  which i t  may b e  s a i d  c o m p e t i t i o n  

e x i s t s  o r  p o t e n t i a l  c o m p e t i t i o n  i s  p r o b a b l e .  AEP1s w i t n e s s e s  a s s e r t  

t h a t  c o m p e t i t i o n  a t  t h e  i n t e r f a c e s  i n  Ohio  was d e  minimis  and i t  c o n t e n d s  

t h a t ,  among t h e  sys t ems  n o t e d  a b o v e ,  t h e r e  i s  no s u b s a n t i a l  i n t e r f a c e  

c o m p e t i t i o n  which cou ld  b e . a f f e c t e d  by t h e  proposed  a c q u i s i t i o n .  The r e c o r d  

does  n o t  s u p p o r t  s u c h  c o n t e n t i o n .  Though Ohio  h a s  a n  " a n t i - p i r a t i n g "  

s t a t u t e ,  which p r o h i b i t s  u t i l i t i e s  s u b j e c t  t o  s t a t e  commission j u r i s d i c t i o n  

from f u r n i s h i n g  u t i l i t y  s e r v i c e  t o  a c u s t o m e r ,  who, w i t h i n  a  90 day  p e r i o d ,  

has  been  r e c e i v i n g  a d e q u a t e  s e r v i c e  f rom a n o t h e r  s u p p l i e r ,  t h e  S t a t e  o f  

Ohio d o e s  n o t  a l l o c a t e  o r  d e s i g n  e x c l u s i v e  r e t a i l  s e r v i c e  a r e a s  f o r  e l e c t r i c  

s u p p l i e r s  i n  t h e  S t a t e .  Hence,  new r e t a i l  c u s t o m e r s  h a v e  t h e  r i g h t  t o  

r e c e i v e  s e r v i c e  from a n y  a v a i l a b l e  s u p p l i e r .  I n  r e a l i t y ,  and r e c o g n i z i n g  

t h a t  w i t h i n  t h e  b o u n d a r i e s  of  i n c o r p o r a t e d  m u n i c i p a l i t i e s  a f r a n c h i s e  i s  

n e c e s s a r y  which i s  o r d i n a r i l y  g r a n t e d  t o  o n e  sys t em t o  a v o i d  d u p l i c a t i o n  of 

f a c i l i t i e s ,  c o m p e t i t i o n  o f  two o r  more s u p p l i e r s  o c c u r s  i n  i n t e r f a c e  a r e a s  

where no s u p p l i e r  h a s  c o n s t r u c t e d  s u b s t a n t i a l  d i s t r i b u t i o n  l i n e s .  Urban 

growth e x t e n d i n g  t o  undeveloped a r e a s  h a s  been t a k i n g  p l a c e  i n  Oh io  a s  

e l s e w h e r e  i n  t h e  c o u n t r y .  Compe t i t i on  f o r  l a r g e  i n d u s t r i a l  l o a d s  t o  l o c a t e  
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i n  t h e s e  i n t e r f a c e s  h a s  e x i s t e d  a s  d o e s  c o m p e t i t i o n  f o r  l o a d s  f o r  

r e s i d e n t i a l  s u b d i v i s i o n s .  

AEP concedes  t h a t  some i n t e r f a c e  c o m p e t i t i o n  d o e s  e x i s t  between 

m u n i c i p a l  e l e c t r i c  s y s t e m s  and inves to r -owned  u t i l i t i e s  i n  Ohio  and 

between r u r a l  e l e c t r i c  c o o p e r a t i v e s  and inves to r -owned  u t i l i t i e s  i n  

Ohio.  It u r g e s  t h a t  no such  c o m p e t i t i o n  e x i s t s  among t h e  sys t ems  no ted  

above .  The e v i d e n c e  d i s c l o s e s  i n s t a n c e s  o f  s u c h  c o m p e t i t i o n .  An 

o f f i c i a l  o f  AEP and i t s  s e r v i c e  company (George  V .  P a t t e r s o n )  and t h e  

p r e s i d e n t  o f  CSOE ( John  L .  McNealey) t e s t i i i e d  t h a t  i n t e r f a c e s  e x i s t  

between Ohio  Power and CSOE a l o n g  n e a r l y  200 miles o f  boundary  l i n e  between 

t h e  s y s t e m s .  McNealey i d e n t i f i e d  18 such  i n t e r f a c e s .  H e  t e s t i f i e d  t h a t  

w h i l e  h e  b e l i e v e d  t h e r e  was l i t t l e  o r  no  c o m p e t i t i o n  a t  t h e s e  i n t e r f a c e s  

h e  r e c o g n i z e d  t h a t  s u b s t a n t i a l  c o m p e t i t i o n  c o u l d  d e v e l o p  a t  t h e  e a s t e r n  

s i d e  o f  t h e  growing Columbus M e t r o p o l i t a n  a r e a ,  n o t i n g  t h e  Reynoldsburg  

i n t e r f a c e  w i t h  Ohio  power,  a s  o n e  example.  Thus t h e  r e c o r d  s u p p o r t s  t h e  

f i n d i n g  t h a t  c o m p e t i t i o n  f o r  c u s t o m e r s  a t  i n t e r f a c e s  e x i s t s  and  t h a t  

p o t e n t i a l  c o m p e t i t i o n  f o r  l a r g e  l o a d s  i n  such  a r e a s  w i l l  c o n t i n u e  a s  u rban  

growth c o n t i n u e s  t o  expand .  

I n t e r m o d a l  C o m p e t i t i o n  

AEP c o n t e n d s  t h a t  a f t e r  t h e  a c q u i s i t i o n , b o t h  Ohio  Power and 

CSOE w i l l  c o n t i n u e  t o  e x p e r i e n c e  v i g o r o u s  c o m p e t i t i o n  f rom s u p p l i e r s  

o f  o t h e r  f u e l s ,  p r i m a r i l y  g a s ,  and t h a t  such  i n t e r - f u e l  c o m p e t i t i o n  is  

more i m p o r t a n t  t h a n  c o m p e t i t i o n  among e l e c t r i c  companies .  AEP p o i n t s  

o u t  t h a t  r e s i d e n t i a l  c u s t o m e r s  o f  b o t h  companies  have  n a t u r a l  g a s  a v a i l a b l e  

t o  them which t h e y  must  s u b s t i t u t e  f o r  some o f  
.-

t h e i r  e l e c t r i c a l  ene rgy  
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and t h a t  p r o s p e c t i v e  cus tomers  may r e c e i v e  n a t u r a l  g a s  o r  e l e c t r i c i t y .  

The h y p 3 t h e t i c a l  n a t u r e  o f  argument wi th  r e s p e c t  t o  e x i s t i n g  cus tomers  

i s  a p p a r e n t .  No ev idence  i s  i n  t h e  record  a s  t o  t h e  c o n d i t i o n s  under  

which a r e s i d e n t i a l  cus tomer  can f e a s i b l y  s u b s t i t u t e  g a s  f o r  e l e c t r i c  

powers once  such form of  .energy h a s  been i n s t a l l e d ,  n o r  does  i t  r e f l e c t  

whe the r  any p o r t i o n  of such energy change i s  economical ly  f e a s i b l e .  

Nor i s  t h e r e  ev idence  a s  t o  whether  p r o s p e c t i v e  cus tomers  t r u e l y  have a  

c h o i c e  between g a s  and e l e c t r i c  s e r v i c e .  Such c h o i c e  may e x i s t  wi th  

r e s p e c t  t o  r e s i d e n t i a l  developments .  There  i s  ev idence  i n  t h e  record 

a s  t o  promot ional  a c t i v i t i e s  by AEP f o r  t h e  i n s t a l l a t i o n  of a l l  

e l e c t r i c  energy sys tems.  I f ,  a s  AEP urges, in t ramoda l  c o m p e t i t i o n  i s  

w a s t e f u l  because  o f  t h e  h i g h  c a p i t a l  c o s t  of  f a c i l i t i e s  i t  i s  e q u a l l y  

t r u e  t h a t  in te rmoda l  c o m p e t i t i o n  s i m i l a r l y  interferes with t h e  most i n t e n s i v e  

u s e  of  e l e c t r i c  f a c i l i t i e s .  Though i t  i s  recognized t h a t  c o m p e t i t i o n  

from g a s  s u p p l i e r s  i s  b e n e f i c a l ,  i t  does  n o t  f o l l o w  t h a t  in t ramoda l  

compet i t ion  i n  t h e  e l e c t r i c  u t i l i t y  i s  n o t  e q u a l l y  b e n e f i c i a l  and i n  

some i n s t a n c e s  e s s e n t i a l .  Competi t ion between e l e c t r i c  systems and 

compet i t ion  between g a s  and e l e c t r i c  companies a r e  b a s i c a l l y  comple- 

mentary .  Wi th in  t h e  S t a t e  of  Ohio and su r round ing  a r e a s  t h e  need f o r  

both  s o u r c e s  of energy e x i s t s .  There  a p p e a r s  t o  be no b a s i s  i n  t h e  

i n s t a n t  r ecord  f o r  conc lud ing  t h a t  in te rmoda l  compet i t ion  i s  an a c c e p t a b l e  

o r  adequa te  s u b s t i t u t e  f o r  compet i t ion  among e l e c t r i c  companies. 

With r e s p e c t  t o  c e r t a i n  a s p e c t s  o f  compet i t ion  such a s  t h e  

b e n e f i t s  of  c o m p e t i t i o n  i n  t h e  w h o l s s a l e  power marke t ,  in te rmoda l  com-

p e t i t i o n  h a s  l i t t l e  o r  no impact .  Nor does i n t e r - f u e l  c o m p e t i t i o n  
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h a v e  s i g n i f i c a n t  i m p a c t  upon y a r d s t i c k  c o m p e t i t i o n .  Consumers  c a n ,  

o f  c o u r s e ,  compare  q u a l i t y  o f  s e r v i c e  b u t  t h e r e  c a n  b e  n o  m e a n i n g f u l  

c o m p a r i s o n  a s  t o  p r i c e  b e t w e e n  t h e  l e v e l  o f  g a s  r a t e s  and t h e  l e v e l  o f  

e l e c t r i c  power  r a t e s .  I n  t h e  i n d u s t r i a l  a r e n a  and p a r t i c u l a r l y  as  

t o  t h o s e  c o n c e r n s  which  a r e  l a r g e  u s e r s  o f  e l e c t r i c  power  n o t  h a v i n g  

t h e  c a p a b i l i t y  o f  u s i n g  g a s ,  c o m p e t i t i o n  f o r  l o c a t i o n  a p p e a r s  t o  b e  s o l e l y  

i n t r a m o d a l .  

I n s o f a r  a s  p o t e n t i a l  i n t e r m o d a l  c o m p e t i t i o n  i n  t h e  f o r e s e e a b l e  

f u t u r e  i s  c o n c e r n e d  i t  i s  r e c o g n i z e d  t h a t  t h e r e  i s  a s e v e r e  s h o r t a g e  

i n  t h e  a b i l a b i l i t y  o f  new s u p p l i e s  o f  g a s  and  t h a t  g a s  s u p p l i e r s  h a v e  

r e c e n t l y  a t t e m p t e d  t o  r e s o l v e  t h e i r  g a s  s h o r t a g e  by a  s y s t e m  o f  e q u i t a b l e  

r a t i o n i n g  among e x i s t i n g  c u s t o m e r s .  I n  t h e  O h i o  a r e a  o n e  l a r g e  g a s  

s u p p l i e r ,  T h e  Columbia  Gas S y s t e m  imposed r e s t r i c t i o n s  o n  a d d i n g  new 

c u s t o m e r s  a n d  imposed  a f r e e z e  o n  new i n d u s t r i a l  l o a d s .  T h i s  i s  n o t  

t o  s a y  t h a t  t h e  F e d e r a l  Power Commission w i l l  n o t  f o r m a t e  r e g u l a t o r y  

p o l i c i e s  i n  a  manner  w h i c h  w i l l  a s s u r e  f u t u r e  s u p p l i e r s  o f  n a t u r a l  g a s  

n o r  t h a t  t h e  c u r r e n t  s h o r t a g e  e l i m i n a t e s  i n t e r m o d a l  c c m p e t i t i o n .  The  

r e c o r d  d o e s  n o t  s u p p o r t  t h e  r e q u e s t e d  f i n d i n g  by AEP t h a t  c o m p e t i t i o n  

f r o m  s u p p l i e r s  o f  g a s  i s  f a r  more  i m p o r t a n t  t h a n  c o m p e t i t i o n  among 

e l e c t r i c  c o m p a n i e s .  I n  f a c t ,  w i t h  r e s p e c t  t o  l a r g e  i n d u s t r i a l  c o n s u m e r s  
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Power P o o l s  - G e n e r a l  - Economies  i n  B u l k  Power P r o d u c t i o n  

It h a s  b e e n  g e n e r a l l y  r e c o g n i z e d  t h a t  t h e r e  h a s  been  a g r o w i n g  

a c c e p t a n c e  o f  t h e  power p o o l  c o n c e p t  i n  w h i c h  c o m p a n i e s  a n d  s y s t e m s ,  

by means o f  a r r a n g e m e n t s  .and a g r e e m e n t s ,  c o o r d i n a t e  a n d  p l a n  a n d / o r  

o p e r a t e  g e n e r a t i o n  a n d  t r a n s m i s s i o n  f a c i l i t i e s  as a s i n g l e  s y s t e m .  

T h i s  e n a b l e s  i n d i v i d u a l  u t i l i t i e s  t o  a c h i e v e  many o f  t h e  e c o n o m i e s  of 

s c a l e  a n d  o t h e r  a d v a n t a g e s  a v a i l a b l e  t o  l a r g e r  s y s t e m s  w h i l e  r e t a i n i n g  

t h e i r  s e p a r a t e  i d e n t i t i e s .  It i s  a l s o  r e c o g n i z e d  t h a t  power p o o l s  a r e  

a v i a b l e  a l t e r n a t i v e  t o  c o r p o r a t e  m e r g e r .  ( S e e  N a t i o n a l  Power S u r v e y  

1 - 1 7 - 2 ,  2 9 ,  3 0 )  T h e r e  i s  e v i d e n c e  i n  t h e  i n s t a n t  r e c o r d  a s  t o  t h e  

f o r e g o i n g .  Lewis  H .  R o d d i s ,  J r .  ( R o d d i s ) ,  p r e s i d e n t  o f  C o n s o l i d a t e d  

E d i s o n  o f  N e w  York ,  t e s t i f i e d  h e  c o n s i d e r e d  t h e  power p o o l  c o n c e p t  t o  

be a v i a b l e  a l t e r n a t i v e  t o  a s i n g l e  management i n  a h o l d i n g  company 

s y s t e m .  Based o n  C o n s o l i d a t e d  E d i s o n ' s  e x p e r i e n c e  as a member o f  t h e  

New York S t a t e  Power P o o l ,  h e  s t a t e d  t h a t  a w e l l  r u n  power p o o l  c o u l d  

o b t a i n  a l l  t h e  b e n e f i t s  o f  a s i n g l e  company. S c h w a r t z  t e s t i f i e d  t h a t  

power p o o l i n g  p r o v i d e s  a means whereby  p l a n n i n g  a n d  o p e r a t i o n  o n  a 

c o o r d i n a t e d  b a s i s  c a n  a c h i e v e  opt imum economy a n d  p r o v i d e  a p r e d i c a t e  

f o r  f u t u r e  i n n o v a t i o n .  N e l s o n  t e s t i f i e d  t h a t  s i n c e  1960  pr,wer p o o l s  

h a v e  q u a d r u p l e d  a n d  h a v e  e n a b l e d  p a r t i c i p a n t s  t o  a c h i e v e  e c o n o m i e s  

o f  s c a l e  t h a t  c o u l d  n o t  b e  i n d i v i d u a l l y  a c h i e v e d .  

On t h e  o t h e r  h a n d ,  AEP t h r o u g h  V a s s e l 1 , c l a i m s  t h a t  power p o o l i n g  

as a method  o f  a c h i e v i n g  b u l k  power p r o d u c t i o n  i s  i n a d e q u a t e  a n d  t h a t  

t h r o u g h o u t  t h e  c o u n t r y  some power p o o l s  a r e  b e i n g  b r o k e n  up. V a s s e l l  

c o n t e n d s  t h a t  when a power s y s t e m  h a s  a l a r g e  p a r t  o f  i t s  f a c i l i t i e s  



unde r  t h e  c o n t r o l  o f  o t h e r s ,  t h e  management of  s u c h  a s y s t e m  is u n a b l e  

t o  pe r fo rm i t s  f i d u c i a r y  d u t y  t o  s h a r e h o l d e r s  i n  m a n a g e r i a l  d e c i s i o n s  

a f f e c t i n g  t h e i r  s y s t e m s .  The r e c o r d  d o e s  n o t  s u p p o r t  s u c h  a  c o n c l u s i o n  

and i t  is r e j e c t e d .  T h e r e  i s  no b a s i s  f o r  c o n c l u d i n g  t h a t  a s i n g l e  

management e l i m i n a t e s  c o n f l i c t s  o f  t h e  i n t e r e s t s  of t h e  v a r i o u s  s u b -

s i d i a r y  companies  which  compr i se  t h e  h o l d i n g  company s y s t e m .  The AEP 

s y s t e m  i t s e l f  i s  a n  example .  It o p e r a t e s  i n  s even  s t a t e s  s u b j e c t  t o  

r e g u l a t o r y  a u t h o r i t y  i n  e a c h  s t a t e .  The d e c i s i o n  r e l a t i n g  t o  l o c a t i o n  

of  b u l k  power g e n e r a t i o n  and t r a n s m i s s i o ?  which t h e  s y s t e m  d e t e r m i n e s  

is  e s s e n t i a l ,  w i l l  o b v i o u s l y  have a n  impact  upon r a t e  b a s e ,  r e s e r v e  

l e v e l s ,  r e g u l a t o r y  t r e a t m e n t  and t h e  e n v i r o n m e n t a l  p rob lems .  I t  would 

be n a i v e  t o  b e l i e v e  t h a t  t h e  d e c i s i o n  r eached  w i l l  n o t  have d i s s i m i l a r  

e f f e c t s  upon e a c h  o f  t h e  o p e r a t i n g  s u b s i d i a r i e s .  Nor c a n  i t  be assumed 

t h a t  such a d e c i s i o n  i s  a l w a y s  i n  t h e  b e s t  i n t e r e s t  o f  consumers and  

communi t ies  s e r v e d  by e a c h  o p e r a t i n g  company. While i t  may be  t r u e  

t h a t  d e c i s i o n  making unde r  s u c h  c i r c u m s t a n c e s  w i l l  be more e x p e d i t i o u s  

when made by one  i n d i v i d u a l ,  t h e r e  is  no c o n c r e t e  e v i d e n c e  i n  t h e  r e c -

o r d  t h a t  shows t h a t  speed  i n  making d e c i s i o n s  n e c e s s a r i l y  means i t  i s  

e c o n o m i c a l l y  more e f f i c i e n t .  The CCD p o o l ,  f o r  example ,  gave  f u l l  c o n -

s i d e r a t i o n  t o  t h e  i n t e r e s t s  of  i t s  p a r t i c i p a n t s  and  a r r i v e d  a t  r e s u l t s  

s a t i s f a c t o r y  t o  e a c h  p a r t i c i p a n t .  

S i m i l a r l y  t h e r e  i s  no b a s i s  i n  t h e  r e c o r d  f o r  c o n c l u d i n g  t h a t  

d i r e c t o r s  of  companies  p a r t i c i p a t i n g  i n  a p o o l  c a n n o t  pe r fo rm t h e i r  

f i d u c i a r y  o b l i g a t i o n s  t o  s h a r e h o l d e r s  because  a p o r t i o n  of t h e  company's  

g e n e r a t i n g  c a p a c i t y  i s  b e i n g  o p e r a t e d  by a p o o l i n g  p a r t n e r .  With 
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r e s p e c t  t o  V a s s e l l ' s  t e s t i m o n y  c o n c e r n i n g  t h e  b r e a k  up of  some power 

p o o l s  t h e  r e c o r d  d i s c l o s e s  he  had no knowledge of  t h e  r e a s o n s  e x c e p t  

t h o s e  f o r m a l l y  s t a t e d  i n  one  ag reemen t  which i n d i c a t e d  t h e  c o n t i n u a t i o n  

was s u p e r f l u o u s  i n  v i ew  of  o t h e r  a g r e e m e n t s .  

The r e c o r d  s u p p o r t s  t h e  f i n d i n g  t h a t  t h e  ach i evemen t  of 

economies  o f  s c a l e  i n  b u l k  power p r o d u c t i o n  c a n  be a c h i e v e d  by power 

p o o l s  w i t h o u t  t h e  n e c e s s i t y  f o r  c o n s o l i d a t i n g  t h e  companies .  R e g i o n a l  

power poo l  a r r a n g e m e n t s  have  t h e  c a p a b i l i t y  of  p r o v i d i n g  t h e  b e n e f i t s  

which  t e c h n o l o g i c a l  p r o g r e s s  i n  t h e  a r e a s  o f  g e n e r a t i o n  and  t r a n s -
. 
m i s s i o n  make p o s s i b l e ,  w h i l e  r e s e r v i n g  t o  e a c h  of t h e  p a r t i c i p a n t s  

-48 / 
f u l l  s c o p e  f o r  c o m p e t i t i o n  i n  w h o l e s a l e  and  r e t a i l  m a r k e t i n g .  

-4 8 /  The c o n c l u s i o n s  r e a c h e d  i n  t h e  N a t i o n a l  Power Survey  r e l a t i n g  t o  power 
p o o l i n g  v e r s u s  c o r p o r a t e  c o n s o l i d a t i o n  a r e  most  r e l e v a n t :  

Power p o o l s  c a n  a c c o m p l i s h  somewhat t h e  same r e s u l t  as 
h o l d i n g  companies  by e n a b l i n g  i n d i v i d u a l  u t i l i t i e s  t o  
a c h i e v e  many of  t h e  economies  and o t h e r  a d v a n t a g e s  o f  a 
much l a r g e r  s y s t e m  w h i l e  s t i l l  m a i n t a i n i n g  t h e i r  own 
s e p a r a t e  i d e n t i t i e s .  The a t t a i n m e n t  of t h e s e  o b j e c t i v e s  
r e q u i r e s  t h e  same c a r e f u l  c o o r d i n a t i o n  of p l a n n i n g  and 
o p e r a t i o n  pe r fo rmed  by t h e  h o l d i n g  company s y s t e m ,  but  
t h e  p r o c e s s  i s  more c o m p l i c a t e d  by s e p a r a t e  management 
of  t h e  v a r i o u s  p a r t s  of  t h e  i n t e g r a t e d  ne twork  and t h e  
n e c e s s i t y  of  working  t h r o u g h  c o m m i t t e e s .  A m a j o r  advan -  
t a g e  i s  t h a t  power pools '  c a n  more e a s i l y  be expended i n t o  
l a r g e ,  more e f f i c i e n t  c o o r d i n a t i n g  u n i t s  c o m p r i s i n g  u t i l i -  
t i e s  f rom a l l  i n d u s t r y  s egmen t s .  S e v e r a l  h o l d i n g  company 
s y s t e m s  have  improved t h e i r  b u l k  power s u p p l y  economy t h r o u g h  
membership and a c t i v e  p a r t i c i p a t i o n  i n  f o r m a l  power p o o l s .  

A s  power p o o l s  become l a r g e r  and  more e f f e c t i v e l y  c o o r d i n a t e d ,  
o p p o r t u n i t i e s  f o r  r e d u c i n g  t h e  d u p l i c a t i o n  of  v a r i o u s  manage- 
ment and e n g i n e e r i n g  f u n c t i o n s  may c o n t i n u e  t o  e n c o u r a g e  
t h e  f o r m a t i o n  of l a r g e r  u t i l i t i e s  t h r o u g h  c o r p o r a t e  merge r  
and  c o n s o l i d a t i o n .  C e r t a i n l y  t h e  d e c i s i o n - m a k i n g  p r o c e s s  
by a n  a r e a - w i d e  c o o r d i n a t i n g  g r o u p  would be  s i m p l i f i e d  by 
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CGE and DPL c o n t e n d  t h a t  t h e  p roposed  a c q u i s i t i o n  would 

i n ' j u r e  CGE and DPL c o m p e t i t i v e l y  b o t h  by . d e s t r o y i n g  t h e  CCD poo l  and 

by i n c r e a s i n g  AEP's  s i z e  and marke t  power. .The  Department  and t h e  

D i v i s i o n  u r g e  t h a t  CGE and DPL would be harmed i f  t h e  a c q u i s i t i o n  i s  

e f f e c t e d ,  t h a t  none o f  t h e  a l t e r n a t i v e s  s u g g e s t e d  by AEP would o f f s e t  

t h a t  harm, and t h a t  c o m p e t i t i o n  i n  Ohio  would be l e s s e n e d  by t h e  proposed  

a c q u i s i t i o n .  AEP and  CSOE c l a i m  no harm w i l l  b e f a l l  CGE and  DPL i f  AEP 

a c q u i r e s  CSOE, t h a t  CSOE has  d e t e r m i n e d , t h a t  t h e  CCD poo l  i s  n o t  a n  

a d e q u a t e  s o l u t i o n  f o r  i t s  b u l k  power s u p p l y  problems and  would s e e k  

o t h e r  a l t e r n a t i v e s  i f  t h e  a c q u i s i t i o n  i s  n o t  e f f e c t e d ,  t h a t  t h e r e  i s  

no need t o  d i s s o l v e  t h e  poo l  s i n c e  AEP h a s  o f f e r e d  t o  s u b s t i t u t e  i t s e l f  

i n  p l a c e  of  CSOE, and  tha t 'CGE and  DPL have  o t h e r  a l t e r n a t i v e s  open 

by j o i n i n g  w i t h  o t h e r  u t i l i t i e s  t o  r e p l a c e  CSOE as a p o o l i n g  p a r t n e r .  

B a s i c a l l y  AEP and CSOE t a k e  t h e  p o s i t i o n  t h a t  t h e  CCD poo l  has  f a i l e d  

t o  a c h i e v e  s u f f i c i e n t  economies  o f  s c a l e  t o  p e r m i t  i t  t o  compete i n  

t h e  b u l k  power s u p p l y  m a r k e t .  

A l l  t h r e e  p a r t i c i p a n t s  i n  t h e  CCD poo l  r e c o g n i z e d  i n  t h e  e a r l y  

F o o t n o t e  48 - c o n t i n u e d  

a r e d u c t i o n  i n  t h e  number o f  p a r t i c i p a t i n g  s y s t e m s .  
However, t h e  impac t  on c o m p e t i t i o n ,  t h e  r e s p o n s i v e n e s s  t o  
l o c a l  a r e a  needs  by u t i l i t y  management, t h e  t r e a t m e n t  of  
c o m b i n a t i o n  e l e c t r i c  and  g a s  u t i l i t i e s ,  and t h e  p o s s i b l e  
f u r t h e r  c o n c e n t r a t i o n  of economic power w i l l  p r o v i d e  p r o -
v o c a t i v e  i s s u e s  i n  t e s t i n g  whe the r  t h e  broad  p u b l i c  i n t e r e s t  
would b e s t  be s e r v e d  by t h e  f o r m a t i o n  of l a r g e  h o l d i n g  
company s y s t e m s .  ( 1 - 1 7 - 3 0 )  



1 9 6 0 ' s  t h a t  t h e y  were  l a g g i n g  beh ind  Ohio Power i n  b u l k  power 

p r o d u c t  i o n  c o s t s  ; and  were  u n a b l e  t o  e f f e c t i v e l y  compete w i t h  t h e  

l a t t e r  company. The small g e n e r a t i n g  u n i t s  and t h e i r  d i s t a n c e  from 

low c o s t  c o a l  s u p p l i e s  added  t o  t h e i r  b u r d e n s .  Each of  t h e  companies 

s t u d i e d  t h e  p o s s i b l e  f o r m a t i o n  of t h e  CCD pool  and  d e t e r m i n e d  t h a t  

s u c h  a n  a r r a n g e m e n t  w a s  a " n a t u r a l "  s o l u t i o n  t o  t h e i r  p rob lems .  The 

companies  were r o u g h l y  of  similar s i z e ,  t h e y  s e r v e d  t h e i r  m e t r o p o l i t a n  

a r e a s ,  were a t  a p p r o x i m a t e l y  similar l e v e l s  i n  deve lopment  of g e n e r a -

t i o n  and  t r a n s m i s s i o n  f a c i l i t i e s  and t e e i r  p r i n c i p a l  l o a d  c e n t e r s  p r o -  

v i d e d  communica t ion  among them. They began  t o  d e v e l o p  j o i n t  g e n e r a -

t i o n  and  t r a n s m i s s i o n  p r o j e c t s  which t h e y  f e l t  o v e r  t h e  y e a r s  would 

p e r m i t  them t o  a c h i e v e  t h e i r  b u l k  power r e q u i r e m e n t s .  

The t e s t i m o n y  of  t h e  c h i e f  e x e c u t i v e  o f f i c e r s  of  CGE, DPL and 

CSOE, d u r i n g  t h e  i n i t i a l  p h a s e  o f  t h e  h e a r i n g s ,  makes i t  c l e a r  t h a t  

p r i o r  t o  AEPts  o f f e r  t o  CSOE t h e y  b e l i e v e d  t h a t  c o n t i n u a t i o n  of  t h e  

p o o l  was d e s i r a b l e  and  t h a t  t h e  p l a n s  of t h e  t h r e e  members were  becoming 

a r e a l i t y .  The e v i d e n c e  shows t h a t  i n  t h e  s i x  o r  s o  y e a r s  o f  i t s  

e x i s t e n c e  t h e  CCD p o o l  a t t a i n e d  many economies o f  s c a l e  by c o o r d i n a t e d  

p l a n n i n g  and  deve lopmen t .  Thus ,  t h e  r e c o r d  shows t h a t  a 450 mw g e n e r a -

t i n g  u n i t  a t  Beck jo rd  and  t h e  t h r e e  600 mw u n i t s  a t  t h e  S t u a r t  S t a t i o n  

were  p l a c e d  i n  commerc ia l  o p e r a t i o n .  An 800  mw u n i t  i s  s c h e d u l e d  f o r  

o p e r a t i o n  a t  C o n e s v i l l e  t h i s  y e a r  and  a n  a d d i t i o n a l  600 mw u n i t  n e x t  

y e a r .  Due t o  e n v i r o n m e n t a l  problems t h e  800  mw n u c l e a r  u n i t  a t  t h e  

Zimmer S t a t i o n  h a s  been  pos tponed  t o  1977.  A 500 mw u n i t  a t  M i a m i  

F o r t  S t a t i o n  h a s  been  c o n t r a c t e d  f o r  and s c h e d u l e d  t o  be  o p e r a t i o n a l  
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i n  1975.  With r e s p e c t  t o  t r a n s m i s s i o n ,  419 m i l e s  of  commonly ownee 

345 k v  l i n e s  have been  p l a c e d  i n  s e r v i c e  and  a n  a d d i t i o n a l  247 m i l e s  

have been  commit ted .  T h e r e c o r d  makes i t  e v i d e n t  t h a t  AEP's o f f e r  t o  

a c q u i r e  CSOE i n t e r r u p t e d  t h e  program of CCD toward c o n t i n u i n g  t h e  

j o i n t  p r o j e c t s  u n d e r t a k e n  by t h e  t h r e e  p a r t i c i p a n t s .  These  i n c l u d e d  

i n s t a l l a t i o n  o f  CCD j o i n t  d i s p a t c h ,  a d d i t i o n a l  common c o n s t r u c t i o n  

of g e n e r a t i n g  f a c i l i t i e s  beyond 1975 and p o s s i b l y  e v e n t u a l  me-rger of 
49/ 


t h e  companies  i n t o  a f u l l y  i n t e g r a t e d  b u l k  power s u p p l i e r ,  I n  t h i s  

l a t t e r  c o n n e c t i o n  t h e  e v i d e n c e  d i s c l o s e s  t h a t  a s t u d y  by A r t h u r  

Andersen  & Co. r e f l e c t e d  a p r e l i m i n a r y  c o n c l u s i o n  t h a t  t h e r e  were no 

i n s u r m o u n t a b l e  o b s t a c l e s  t o  e v e n t u a l  merge r  o r  o t h e r  c o r p o r a t e  a f f i l i a -  

t i o n  of t h e  CCD compan ie s .  I n  1967 a n  e n g i n e e r i n g  f i r m ,  S a r g e n t  and  

Lundy, w a s  h i r e d  by t h e  t h r e e  companies t o  make a s t u d y  of t h e i r  c a p a c i t y  

and  EHV r e q u i r e m e n t s  t h r o u g h  1979 based  on  common owner sh ip .  The AEP 

o f f e r  suspended  a l l  t h e s e  p l a n s  f o r  f u t u r e  development  of  t h e  CCD p o o l .  

It has  been  no ted  e a r l i e r  t h a t  AEP h a s  been  a b l e  t o  t a k e  advan-  

t a g e  of  economies  o f  s c a l e  by t h e  i n s t a l l a t i o n  of l a r g e r  g e n e r a t i n g  u n i t s .  

So t o o  have  t h e  CCD p a r t i c i p a n t s  a t t a i n e d  some measure  o f  economies  of  

s c a l e  f rom t h e  l a r g e  commonly-owned g e n e r a t i n g  u n i t s  t h u s  f a r  i n s t a l l e d .  

I n  1971 e a c h  commonly-owned p l a n t  i n  o p e r a t i o n  was more economica l  t h a n  

t h e  so l e ly -owned  u n i t s  of  DPL, CGE and CSOE. On t h e  b a s i s  of t h e  i n s t a n t  

r e c o r d  i t  i s  r e a s o n a b l e  t o  assume t h a t  CCD was w e l l  o n  i t s  way t o  a t t a i n -  

i n g  t h e  maximum e f f i c i e n c y  a s s o c i a t e d  w i t h  l a r g e  s c a l e  g e n e r a t i o n ,  and 

-49/ McNealey t e s t i f i e d  t h a t  u n t i l  t h e  AEP o f f e r  was made he  c o n s i d e r e d  
c o r p o r a t e  a f  f  i l i a t i o n  of t h e  p a r t i c i p a n t s  i n  CCD t o  be " l i k e l y  . I 1  
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i n  t h e  i n d u s t r i a l  and  w h o l e s a l e  market  i n  Ohio .  

The r e c o r d  t h u s  s u p p o r t s  t h e  f i n d i n g  t h a t  p r i o r  t o  t h e  AEP 

o f f e r  t h e  CCD pool  was a v i a b l e  v e n t u r e  which had deve loped  and i n s t a l l e d  

l a r g e r  g e n e r a t i n g  u n i t s  making i t  p o s s i b l e  t o  b e g i n  r e a l i z i n g  economies 

o f  s c a l e  a s s o c i a t e d  w i t h  t h e  l a r g e r  u n i t s .  The r e c o r d  f u r t h e r  s u p -  

p o r t s  t h e  f i n d i n g  t h a t  a s  a d d i t i o n a l  l a r g e  u n i t s  s r e  added and o l d e r  

u n i t s  used  f o r  peak ing  p u r p o s e s ,  t h e  CCD poo l  can  a p p r o a c h  a c a p a b i l i t y  

of  g e n e r a t i n g  b u l k  power a t  lower  r a t e s . .  The CCD pool  has  shown t h e  

p o t e n t i a l  t o  become a f u l l y  i n t e g r a t e d  b u l k  power s u p p l i e r  by t h e  i n s t a l -

l a t i o n  of c e n t r a l  d i s p a t c h  and f u r t h e r  common c o n s t r u c t i o n  of l a r g e r  

g e n e r a t i n g  u n i t s  and  h i g h e r  v o l t a g e  t r a n s m i s s i o n  l i n e s .  

I t  i s  r e c o g n i z e d  t h a t  CSOE's c h i e f  e x e c u t i v e  o f f i c e r  McNealey 

t e s t i f i e d  t h a t  t h e  b e s t  i n t e r e s t s  of  CSOE c a n n o t  be s e r v e d  t h r o u g h  

c o n t i n u e d  p o o l i n g  w i t h  DPL and CGE and t h a t  h i s  b e l i e f  t h a t  t h e  CCD 

poo l  would no t  r e a l i z e  t h e  economies which CSOE e x p e c t e d ,  was based 

on t h e  r i s i n g  p r i c e  o f  c o a l .  The poo l  p l anned  t h a t  a l l  j o i n t l y  owned 

u n i t s  would be b a s e  l o a d e d .  McNealey b e l i e v e d  t h a t  because  o f  t h e  

r i s e  i n  c o a l  p r i c e s ,  CSOE's i n d i v i d u a l l y  owned u n i t s  w i t h  lower  c o a l  

c o s t s  cou ld  be o p e r a t e d  more c h e a p l y  t o  meet CSOE's minimum l o a d s .  

McNealey ' s  c o n c e r n  i s  u n d e r s t a n d a b l e .  However, CSOE a d m i t t e d l y  n e v e r  

s t u d i e d  t h e  problem.  Any e x c e s s  b a s e  l o a d  c a p a c i t y  o v e r  minimum l o a d s  

does  no t  mean t1,at  c a p a c i t y  i n  t h e  CCD u n i t s  need be r educed .  There  

a p p e a r s  t o  be no r e a s o n  why s u c h  e x c e s s  c a p a c i t y  cou ld  no t  be s o l d  t o  

w h o l e s a l e  c u s t o m e r s .  CGE and DPL w i t h  h i g h e r  c o a l  c o s t s  t h a n  t h e  CCD 
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u n i t s  c o u l d  c u t  back  on t h e  u s e o f  t h e i r  own g e n e r a t i n g  u n i t s  and 

p u r c h a s e  CSOE's s h a r e  o f  t h e  CCD u n i t s .  A t  a n y  r a t e  a l t e r n a t i v e s  a p p e a r  

t o  be  a v a i l a b l e  t o  CSOE assuming it has  a "problem" as McNealy b e l i e v e d .  

McNealy a l s o  a d m i t t e d  t h a t  " c e n t r a l  d i s p a t c h  c o u l d  a c h i e v e  t h e  

most  economica l  o p e r a t i o n "  of  t h e  CCD s y s t e m .  H i s  p r imary  c o n c e r n  

was t h e  e q u i t a b l e  a l l o c a t i o n  o r  d i s t r i b u t i o n  of  s a v i n g s  among t h e  com-

p a n i e s .  It i s  c l e a r  t h a t  t h e s e  problems a r e  n o t  i n c a p a b l e  o f  s o l u t i o n ;  

however,  t h e  AEP o f f e r  and  t h e  pendency of  t h e s e  p r o c e e d i n g s  has  impeded 

e f f o r t s  t o  s o l v e  them. 

It i s  c l e a r  t h a t  t h e  CCD poo l  deve loped  t o  a p o i n t  where i t  

has  d e m o n s t r a t e d  o p p o r t u n i t i e s  f o r  c o m p e t i t i o n  w i t h  Ohio  Power and  t h e  

AEP s y s t e m  f o r  t h e  a t t r a c t i o n  of l a r g e  l o a d s  and  w h o l e s a l e  s a l e s .  I f ,  

i n  f a c t ,  i t  t u r n s  o u t  t h a t  t h e  CCD p o o l  w i l l  be b roken  up b e c a u s e  of 

t h e  AEP o f f e r  t o  CSOE, t h e n  it i s  e v i d e n t  t h a t  t h e  poo l  w i l l  be reduced  

one  t i ~ i r d  i n  s i z e ,  w i l l  be p r e c l u d e d  from o f f e r i n g  e f f e c t i v e  c o m p e t i t i o n  

due t o  t h e i r  i n a b i l i t y  t o  a c h i e v e  lower  b u l k  power c o s t s ,  and  t h e  com-

p e t i t  i v e  p r o c e s s  i n  a t  l e a s t  a l a r g e  p a r t  of Ohio w i l l  be i m p a i r e d ,  

as w i l l  c o m p e t i t i o n  f o r  w h o l e s a l e  c u s t o m e r s  and l a r g e  i n d u s t r i a l  l o a d s .  

It i s  e v i d e n t  t h a t  t h e  a c q u i s i t i o n  of  CSOE by AEP would d e p r i v e  CGE 

and DPL o f  t h e  a b i l i t y  t o  a c h i e v e  g r e a t e r  economies of  s c a l e  and t o  

become v i a b l e  c o m p e t i t o r s  t o  AEP and  Ohio  Power i n  t h e  i n d u s t r i a l  and 

w h o l e s a l e  m a r k e t s .  The e l i m i n a t i o n  of  p o t e n t i a l  c o m p e t i t i o n  i n  i t s  

i n c i p i e n c y  has  been  condemned by t h e  Supreme Cour t  i n  Ford  Motor Co. v .  

U n i t e d  S t a t e s ,  ( 4 0 5  U.S. 562 ( 1 9 7 2 ) )  i n  which t h e  Cour t  h e l d  t h a t  t h e  

e f f e c t  of  F o r d ' s  a c q u i s i t i o n  o f  A u t o l i t e  e l i m i n a t e d  t h e  e s t a b l i s h m e n t  
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of a v i a b l e  a d d i t i o n a l  c o m p e t i t o r  i n  t h e  s p a r k  p l u g  marke t  and 

o r d e r e d  d i v e s t i t u r e .  I n  -FTC v .  P r o c t e r  & Gamble Co. (386  U.S. 5'68, 

575 ,  581  ( 1 9 6 7 ) )  t h e  Cour t  i n  o r d e r i n g  d i v e s t i t u r e  by P r o c t e r  o f  

C l o r o x  Chemical  Co. h e l d  " t h e  merge r  would s e r i o u s l y  d i m i n i s h  p o t e n -  

t i a l  c o m p e t i t i o n  by e l i m i n a t i n g  P r o c t e r  as a p o t e n t i a l  e n t r a n t  i n t o  

t h e  i n d u s t r y ,  . . I f  P r o c t e r  had a c t u a l l y  e n t e r e d ,  C l o r o x s  dominant  

p o s i t i o n  would have  been  e r o d e d  and  t h e  c o n c e n t r a t i o n  of  t h e  i n d u s t r y  

r e d u c e d " .  The Cour t  a l s o  h e l d  . . t h e  number o f  p o t e n c i a 1  e n t r a n t s  ! I .  

was n o t  s o  l a r g e  t h a t  t h e  e l i m i n a t i o n  of one  would be i n s i g n i f i c a n t . "  

See a l s o  U n i t e d  S t a t e s  v .  Von's Groce ry  Co. s u p r a  where t h e  Cour t  h e l d  

t h a t  t h e  a n t i t r u s t  laws l o ~ kt o  t h e  e f f e c t  of  a merge r  upon f u t u r e  com-

p e t i t i o n  n o t  m e r e l y  t o  t h e  a c t u a l  p r e s e n t  e f f e c t .  

By r e a s o n  of t h e  h i g h  c a p i t a l  r e q u i r e m e n t s  f o r  c o n s t r u c t i o n  of  

b u l k  power s u p p l y  f a c i l i t i e s  which  makes i t  d i t f i c l u t  f o r  a new e n t r y  

i n t o  t h e  m a r k e t ,  t h e  need t o  p r e s e r v e  p o t e n t i a l  c o m p e t i t i o n  i n  t h e  

e l e c t r i c  u t i l i t y  i n d u s t r y  is  v i t a l .  It a p p e a r s  f rom t h e  r e c o r d  t h a t  i n  

l i g h t  o f  t h e  n e c e s s i t y  f o r  l o n g - t e r m  p l a n n i n g ,  which  i s  a benchmark 

of  t h e  e l e c t r i c  u t i l i t y  i n d u s t r y ,  p a r t i c u l a r l y  i n  t h e  b u l k  

power m a r k e t ,  t h e  AEP o f f e r  t o  a c q u i r e  CSOE has  i n t e r r u p t e d  p l a n s  

whjcll CCD was f o r m u l a t i n g  f o r  l a r g e r  g e n e r a t i n g  u n i t s  beyond 1 9 7 5 .  I t  

a l s o d e l a y e d  development  of c e n t r a l  d i s p a t c h  by CCD w i t h  t h e  p r o b a b l e  

r e s u l t  t h a t  AEP h a s  a l r e a d y  a c h i e v e d  a c o m p e t i t i v e  a d v a n t a g e  and 

s t r e n g t h e n e d  i t s  dominant  p o s i t i o n  i n  t h e  m a r k e t .  The re  is  no 

e v i d e n c e  t h a t  i t s  own l o n g - t e r m  sys t em p l a n n i n g  has  been a f f e c t e d  

by t h e  pendency of  t h e s e  p r o c e e d i n g s .  
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AEP u r g e s  t h a t  CGE and DPL c o u l d  j o i n  w i t h  o t h e r  companies  

t o  form a poo l  o r  o t h e r  c o o p e r a t i v e  a r r angemen t  w i t h  c o n s e q u e n t  

economies o f  s c a l e  a t  l e a s t  e q u a l  t o  t h o s e  o f f e r e d  by t h e  CCD a r r a n g e -  

ment .  Even a p a r t  f rom t h e  i m p l i c a t i o n t h a t  t h e  CCD a r r a n g e m e n t  a t  

t h e  v e r y  l e a s t  can  a c h i e v e  economies  of  s c a l e ,  i t  i s  no  

answer  t o  t h e  d e t r i m e n t a l  e f f e c t s  upon c o m p e t i t i o n  which t h e  e l i m i n a -  

t i o n  o f  CSOE as a p a r t n e r  i n  t h e  CCD pool  would a c c o m p l i s h .  i n  a d d i -  

t i o n ,  t h e  e v i d e n c e  r e f l e c t s  t h a t  a g r e a t  d e a l  o f  p l a n n i n g  o v e r  a 

c o n s i d e r a b l e  p e r i o d  o f  t i m e  w a s  r e q u i r e d  b o t h  i n  t h e  i n i t i a l  p h a s e  

and s u b s e q u e n t  development  of t h e  CCD p o o l ' s  p r o j e c t s ,  p a r t i c u l a r l y  

w i t h  r e s p e c t  t o  j o i n t  o w n e r s h i p  of  g e n e r a t i n g  f a c i l i t i e s .  S u g g e s t i n g  t o  

DPL and CGE t h a t  t h e y  s t a r t  anew t h e  long  a r d u o u s  p r o c e s s  w i t h  

n e i g h b o r i n g  sys t ems  to e s t a b l i s h  t h e  k ind  o f  r e l a t i o n s h i p  i t  h a s  en joyed 

w i t h  CSOE i s  n o t  a mean ingfu l  o r  v i a b l e  a l t e r n a t i v e  t o  t h e  harm t o  t h e  

c o m p e t i t i v e  p o s i t i o n  o f  t h e  two companies  i n  t h e i r  e f f o r t s  t o  a c h i e v e  

f u l l  economies of s c a l e  and ccmpete  w i t h  AEk i n  b u l k  power 

p r o d u c t i o n .  

The " A l t e r n a t e  P l a n "  

AEP h a s  made c e r t a i n  o f f e r s  t o  CGE and DPL contemporaneous  

w i t h  i t s  o f f e r  t o  CSOE and d u r i n g  t h e  pendency o f  t h e s e  p r o c e e d i n g s  

which i t  c o n t e n d s  w i l l  p e r m i t  t h e  two companies  t o  a c h i e v e  economies  

o f  s c a l e  and  a l l o w  such  compan ies ,  i f  t h e y  s o  d e s i r e ,  t o  c o n t i n u e  t o  

p a r t i c i p a t e  w i t h  theAEP s y s t e m  i n  c o n t i n u i n g  t h e  CCD p o o l .  I n  e s s e n c e  

t h e  a l t e r n a t e  p l a n  i n v o l v e d  a n  i n c r e a s e  i n  t h e  s i z e  o f  c e r t a i n  
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o f  t h e  g e n e r a t i o n  and  t r a n s m i s s i o n  f a c i l i t i e s  and a r e a l i g n m e n t  o f  

t h e  o w n e r s h i p  t o  p e r m i t  CSOE t o  own some and  f o r  CGE and DPL j o i n t l y  

owning t h e  b a l a n c e .  Toward t h e  c o n c l u s i o n  o f  t h e  i n i t i a l  h e a r i n g s  

AEP made a n  a d d i t i o n a l  commitment i n  which  i t  o f f e r e d  t o s u b s t i t u t e  

i t s e l f  i n  p l a c e  o f  CSOE a.s a p a r t n e r  i n  t h e  CCD p o o l  and  p a r t i c i p a t e  

w i t h  t h e  o t h e r  two companies  i n  p l a n n i n g ,  c o n s t r u c t i n g  and  o p e r a t i n g  

l a r g e - s c a l e  g e n e r a t i o n  and t r a n s m i s s i o n  f a c i l i t i e s .  

W i t h  r e s p e c t  t o  t h e  f i r s t  a l t e r n a t i v e  r e g a r d i n g  t h e  r e a l i g n m e n t  

and  e n l a r g e m e n t  o f  CCD f a c i l i t i e s ,  i t  a p p e a r s  t h a t  s i n c e  1968 CSOE, 

CGE and  DPL d e c i d e d  t o  i n s t a l l  a n  8 0 0  m x  u n i t  a t  t h e  Zimmer p l a n t  

r a t h e r  t h a n  a l a r g e r  n u c l e a r  u n i t ,  and  h a v e  expended s u b s t a n t i a l  sums 

-5  o/ 
t oward  c o ~ ~ s t r u c t i o n  such  u n i t .  Under t h e  c i r c u m s t a n c e s  i t  wouldo f  

a p p e a r  t h a t  t h i s  p a r t  o f  t h e  p l a n  i s  no l o n g e r  f e a s i b l e  and h a s  

become moot. Wi th  r e s p e c t  t o  t h e  r e m a i n d e r  o f  t h e  p lan ,  namely 

f o r  AEP t o  t a k e  t h e  p l a c e  o f  CSOE i n  t h e  CCD pool,  i t  i s  most d i f f i c u l t  

t o  u n d e r s t a n d  how a s y s t e m  a s  l a r g e  a s  AEP c o u l d  o p e r a t e  a s  a  p a r t n e r  

i n  a p o o 1 , t h e  c h i e f  f u n c t i o n  o f  which  i s  t o  a c h i e v e  f u l l  economies 

o f  s c a l e  by e n l a r g i n g  i t s  g e n e r a t i o n  and  t r a n s m i s s i o n  f a c i l i t i e s .  

AEP h a s  t h r o u g h o u t  i t s  b r i e f  s t a t e d  v i g o r o u s l y  i t  h a s  a l r e a d y  a c h i e v e d  

f u l l  economies  o f  s c a l e  by u t i l i z a t i o n  o f  l a r g e  u n i t s  which t h e  CCD 

poo l  i s  a t t e m p t i n g  t o  e m u l a t e  and i s  p l a n n i n g  even l a r g e r  u n i t s  i n  

t h e  y e a r s  a h e a d .  A d d i t i o n a l l y ,  o n e  o f  t h e  p r i m a r y  c o n c e p t s  i n  a n  

e l e c t r i c  u t i l i t y  p o o l  o p e r a t i o n  i s  t h e  n e c e s s i t y  o f  a l l o c a t i n g  c o s t s  

--50/ 	 I n  a p r o s p e c t u s  d a t e d  J u n e  8 ,  1972 CSOE s t a t e d  t h a t  t h rough  March 
3 1 ,  1972 i t  expended $7 .4  m i l l i o n  o f  i t s  s h a r e  o f  t h e  Zimmer 
p l a n t  c o s t s ,  i n c l u d i n g  e n g i n e e r i n g ,  s i t e  p r e p a r a t i o n  and p r o g r e s s  
payments .  The company ' s  p o r t i o n  of  c a n c e l l a t i o n  c h a r g e s  would 
h a v e  been  $1 .8  r n i l l i o n  a t  March 3 1 ,  1972.  



I 

1 

and b e n e f i t s  and t h e  problems invo lved  a r e  of  a complex n s t u r e .  The 

record  shows t h a t  o v e r  t h e  y e a r s  of i t s  o p e r a t i o n  t h e  p a r t i c i p a n t s  

of t h e  poo1,because t h e y  were approx imate ly  of equa l  s i z e  and 

development i n  t echno logy ,were  a b l e  t o  a r r i v e  a t  d e c i s i o n s  based on 

e q u i t a b l e  p r i n c i p l e s .  Although t h e  record  i n d i c a t e s  t h a t  p o o l s  i n  

t h e  e l e c t r i c  u t i l i t y  i n d u s t r y  a r e  n o t  always composed of p a r t n e r s  of 

compara t ive ly  equa l  s i z e ,  t h e y  have demonstra ted  an a b i l i t y  t o  

c o o p e r a t e .  However, when one of t h e  p a r t n e r s  i s  t e n  t i m e s  t h e  s i z e  of 

t h e  o t h e r s ,  t h e  l i k e l i h o o d  of t h e  l a r g e r  company dominat ing i t s  

p a r t n e r  i s  n o t  d i f f i c u l t  t o  p e r c e i v e .  What such a  pool would l a c k  

i s  a m u t u a l i t y  of i n t e r e s t .  The AEP s y s t e m ' s  o b j e c t i v e s  i n  t h e  n e x t  

decade i n  t e rms  of g e n e r a t i o n  and t r a n s m i s s i o n  a p p e a r  t o  be v a s t l y  

d i f f e r e n t  from t h o s e  of  CGE and DPL which a r e  seek ing  s c a l e  and b u l k  

power p roduc t ion .  It would a l s o  be q u i t e  obv ious  t h a t  a pool  hav ing  

AEP a s  a  p a r t i c i p a n t  a l o n g  w i t h  CGE and DPLcouldrotemergeas a compet i to r  

t o  t h e  AEP system f o r  i n d u s t r i a l  and w h o l e s a l e  l o a d s .  

Assurning arguendo t h a t  t h e  o f f e r  by AEP t o  t a k e  t h e  p l a c e  

of  CSOE i n  t h e  pool w i t h  some a s s u r a n c e s  t h a t  p lann ing  and o p e r a t i o n s  

could  be  made t h e  s u b j e c t  of  c o n d i t i o n s  under  S e c t i o n  1 0 ( e )  of  t h e  

A c t ,  t h e  q u e s t i o n  a r i s e s  a s  t o  whether  such a procedure  i s  r e a l i s t i c a l l y  

p r a c t i c a b l e  o r  indeed f u n c t i o n a l l y  p o s s i b l e .  I n  o r d e r  t o  be  c e r t a i n  

t h a t  t h e  AEP sys tem e f f e c t i v e l y  p a r t i c i p a t e s  i n  j o i n t  p l a n n i n g ,  con-

s t r u c t i o n  and o p e r a t i o n  of  l a r g e - s c a l e  g e n e r a t i n g  and t r a n s m i s s i o n  

f a c i l i t i e s ,  would i n v o l v e  t h e  Commission and t h e  s t a f f  i n  s u p e r v i s o r y  

f u n c t i o n s  o v e r  such m a t t e r s  a s  n e g o t i a t i o n s  o f  complex t e c h n o l o g i c a l  

and economic m a t t e r s  and t h e  f i x i n g  of  s t a n d a r d s  f o r  de te rmin ing  e q u i t a b l e  

a l l o c a t i o n s  of burdens  and b e n e f i t s .  While t h e  Commission, under  t h e  
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A c t ,  e x e r c i s e s  r e g u l a t o r y  a u t h o r i t y  o v e r  p u b l i c  u t i l i t y  companies i t  

i s  n o t  a u t h o r i z e d  t o  e x e r c i s e  d e t a i l e d  s u p e r v i s i o n  of  day- to -day  

o p e r a t i n g  p r a c t i c e s  of such companies. Nor d o e s  t h e  Commission have 

t h e  s t a f f  r e q u i r e d  f o r  such purposes .  S e e  C i t y  of L a f a y e t t e  v .  

S  .E.C. (454 F.2d 941, 95.6, (D.C. C i r .  1971) 

--The So-Cal led E igh t  Company A l t e r n a t i v e  

AEP u r g e s  t h a t  among t h e  a l t e r n a t i v e s  a v a i l a b l e  t o  CGE and 

DPL i s  t h e  s o - c a l l e d  "Eight  Company Study Group". The o r i g i n  of 

t h i s  g r o u p , a s  a n  outgrowth of  t h e  proposed a c q u i s i t i o n  of CSOE by 

AEP, i s  d e s c r i b e d  above under  t h e  heading of  "Other E l e c t r i c  U t i l i t i e s  

i n  Ohio". AEP1s argument i s  a p p a r e n t l y  premised upon t h e  t h e o r y  t h a t  

CGE and DPL w i l l  n o t  be  i n j u r e d  by t h e  s a i d  a c q u i s i t i o n  s i n c e  it 

can j o i n  o t h e r  groups  f o r  t h e  purpose  of  a t t a i n i n g  t h e  economies of 

s c a l e  and bu lk  power p roduc t ion  t h e y  so  d e s p a r a t e l y  seek .  However, 

t h e  e s s e n t i a l  i s s u e  t o  be  cons idered  i s  t h e  a n t i c o m p e t i t i v e  e f f e c t s  

t h e  a c q u i s i t i o n  would be l i k e l y  t o  produce.  The record  shows t h a t  

i f ,  a s  a  d e f e n s i v e  r e a c t i o n , t h e  o t h e r  seven major independent  companies 

i n  Ohio f i n d  i t  d e s i r a b l e ,  o r  even necessary ,  t o  merge i n  o r d e r  t o  

a c h i e v e  f u l l  economies o f  s c a l e  and b u l k  power p roduc t ion  (so a s  t o  

be  a b l e  t o  e f f e c t i v e l y  compete w i t h  t h e  recognized g i a n t  i n  t h e  

i n d u s t r y  i n  O h i o ) , t h e  r e s u l t  w i l l  be  t o  t r a n s f o r m  t h e  s t r u c t u r e  of 

t h e  i n d u s t r y  i n  Ohio from i t s  p r e s e n t  f o r m , t o  a  market of two systems,  

composed of  t h e  l a r g e s t  h o l d i n g  company system,  i n  terms o f  s t a t e s  

s e r v e d ,  e l e c t r i c  energy s a l e s ,  g r o s s  u t i l i t y  p l a n t  and g e n e r a t i n g  
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51  
c a p a b i l i t y ,  and t h e  second l a r g e s t  sys tem.  The r e c o r d  shows t h a t  

t h e  o f f i c i a l s  o f  CGE and DPL p r e f e r r e d  t h e  c o n t i n u a t i o n  and expans ion  

of  CCD s i n c e  they  b e l i e v e d  t h a t  b e n e f i t s  had a l r e a d y  been demons t ra t ed  

and t h a t ,  p r i o r  t o  t h e  AEP proposed a c q u i s i t i o n ,  t h e  f u t u r e  of  t h e  

pool  was most p r o m i s i n g  w i t h  r e s p e c t  t o  a t t a i n i n g  economies of  s c a l e  

and b u l k  power p r o d u c t i o n .  A t  any  r a t e  i t  i s  c l e a r  from t h e  r e c o r d  

t h a t  pending t h e  outcome of  t h e s e  p r o c e e d i n g s  t h e  "group" s t u d i e s  have  

been suspended.  

Moreover,  t h e r e  i s  no e v i d e n c e  i n  t h e  r e c o r d  t h a t  any new 

g roup  which would be  formed and become B new e n t r a n t  i n t o  t h e  bu lk  power 

supp ly  marke t  cou ld  measurably  o f f  s e t  t h e  l e s s e n i q ,  of c o m p e t i t i o n  

which t h e  proposed a c q u i s i t i o n  of  CSOE would accompl i sh .  See Crown 

Z e l l e r b a c h  C o r ~ .  v .  F.T.C. (296 F.2d 8 0 0 ,  830 ( C . A .  9  (196111,  c e r t .  

d e n i e d ,  370 (U.S.  937 (19621 1 .  P a r t i c u l a r l y  a p t  h e r e  i s  t h e  C o u r t ' s  

r e f e r e n c e  t o  Bok,  S e c t i o n  7  of  t h e  C lay ton  Act and The Merging of 

Law and Economics, ( 7 4  Harv.  L .  Rev. 226,  327 n .  299 (19601)  i n  which 

t h e  a u t h o r ,  r e f e r r i n g  t o  S e c t i o n  7  of  t h e  C lay ton  Act s t a t e s :  

"The l o s s  o f  a s u b s t a n t i a l  f i r m ,  however,nny of  
i t s e l f  i n d u c e  a r e d u c t i o n  i n  t h e  v i g o r  of  c o m p e t i t i o n .  
F o r  even i f  new e n t r a n t s  a r e  coming i n t o  t h e  marke t  o r  
c o n c e n t r a t i o n  i s  f o r  some o t h e r  r eason  d e c l i n i n g ,  t h e r e  
w i l l  b e  one  l e s s  s u b s t a n t i a l  f i r m  t h a n  would have  
e x i s t e d  b u t  f o r  t h e  merge r ,  and a n  a d v e r s e  f i n d i n g  
under  57  i s  p r e d i c a t e d  on t h e  presumpt ion  t h a t  c o m p e t i t i o n  
would h a v e  b e n e f i t e d  had t h a t  f i r m  remained i n d e p e n d e n t . "  

I f  t h e  "groupt1  m a t e r i a l i z e s  i n t o  a h o l d i n g  company s y s t e m ,  i t  would 

be  even l a r g e r  t h a n  t h e  AEP sys t em i n  t h e  te rms mentioned above.  

-5 1 /  The e v i d e n c e  r e f l e c t s  t h a t  combining Ohio  Power.and CSOE, AEP's 
c o n t r o l  o v e r  t h e  a r e a  s e r v e d  w i l l  i n c r e a s e  from 37.1% t o  51.8% , 
g r o s s  e l e c t r i c  u t i l i t y  p l a n t  w i l l  i n c r e a s e  from 24.9% t o  34 .1%,  
e l e c t r i c  o p e r a t i n g  r evenues  from 21.7% t o  30 .6%,  ene rgy  s a l e s  
from 33.7% t o  40 .3%,  e l e c t r i c  c u s t a m e r s  from 16.5% t o  27.7% and 
n e t  sys tem c a p a b i l i t y  from 28.7% t o  36 .12 ,  



With  r e s p e c t  t o  t h e  s t a n d a r d s  unde r  t h e  a n t i t r u s t  laws and S e c t i o n  10 

o f  t h e  A c t ,  i f  t h e  a c q u i s i t i o n  o f  CSOE s i g n i f i c a n t l y  i n c r e a s e s  AEP's  

c o n c e n t r a t i o n  i n  t h e  m a r k e t s  i n  Ohio s e r v e d  by t h e  inves to r -owned  

u t i l i t i e s ,  i t  c o u l d  w e l l  f u r n i s h  a n  impe tus  toward a f f i l i a t i o n s  of  o t h e r  

i n d e p e n d e n t  sys t ems .  Such a  r e s u l t  would f u r t h e r  e r o d e  t h e  e n v i r o n -  

ment f o r  p o t e n t i a l  c o m p e t i t i o n  which t h e  r e c o r d  shows t h e  s y s t e m s  i n  

Ohio  h a v e  t h e  c a p a b i l i t y  o f  p r o v i d i n g .  T h e r e  i s  ample a u t h o r i t y  f o r  

t h e  p r o p o s i t i o n  t h a t  t h e  t e r n s  o f  S e c t i o n  7  o f  t h e  C lay ton  Act  a r e  

a d d r e s s e d  n o t  o n l y  t o  c o n d i t i o n s  which a r e  p r e s e n t l y  a p p a r e n t  b u t  

c o n t e n p l a t e s  t h e  p r e v e n t i o n  o f  a c q u i s i t i o n  o r  merge r s  which w i l l  l e s s e n  

c o m p e t i t i o n  i n  t he  f u t u r e .  Un i t ed  S t a t e s  v .  &nn - O l i n  Chemical  

Company (378 U.S. 158 ( 1 9 6 4 ) ) .  I n  F.T.C. v .  P r o c t e r  and Gamble Company, 

s u p r a  t h e  C o u r t  s a i d :  

" I f  t h e  e n f o r c e m e n t  o f  S e c t i o n  7  t u r n e d  on t h e  
e x i s t e n c e  o f  a c t u a l  c o m p e t i t i v e  p r a c t i c e s ,  t h e  con-
g r e s s i o n a l  p o l i c y  o f  t h w a r t i n g  such  p r a c t i c e  i n  ' t h e i r  
i n c i p i e n c y  would b e  f r u s t r a t e d . "  

The r e c o r d  i n  t h e  c a s e  a t  b a r  s u p p o r t s  t h e  f i n d i n g  t h a t  i f  t h e  

a c q u i s i t i o n  i s  e f f e c t e d ,  n o t  o n l y  would i t  now s u b s t a n t i a l l y  l e s s e n  

c o m p e t i t i o n  i n  t h e  manner d e s c r i b e d  above  b u t  t h e r e  i s  a good 

p r o b a b i l i t y  i t  may s u b s t a n t i a l l y  l e s s e n  c o m p e t i t i o n  i n  t h e  f u t u r e  by 

s e t t i n g  i n  mot ion  a wave o f  merge r s  and c o n s o l i d a t i o n s  i n  Ohi,o a n d ,  

i n  a l l  l i k e l i h o o d ,  t h r o u g h o u t  t h e  c o u n t r y .  

O t h e r  A l l e g e d  B e n e f i t s  o f  A c q u i s i t i o n  R a t e  Reduc t ion  

AEP s t a t e d  t h a t  i t  was s u f f i c i e n t l y  c o n f i d e n t  of  t h e  s a v i n g s  

t o  be  r e a l i z e d  immedia t e ly  upon t h e  a c q u i s i t i o n ,  t o  recommend t o  CSOE 

t h a t  i t  make a  r a t e  r e d u c t i o n  o f  $1 .5  m i l l i o n  on an a n n u a l  b a s i s .  

Dur ing  t h e  c o u r s e  o f  t h e  reopened h e a r i n g s ,  and a f t e r  a  r e q u e s t  f o r  a  
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r a t e  i n c r e a s e  by CSOE, t h e  form o f  t h e  r a t e  r e d u c t i o n  was changed s o  

t h a t  CSOE would s e e k  e i t h e r  a  $1 .5  m i l l i o n  a n n u a l  d e c r e a s e  i n  r a t e s  

o r  a  $ 1 . 5  m i l l i o n  r e d u c t i o n  i n  any  r a t e  i n c r e a s e  t h e  company might  

m,ske. The r a t e  r e d u c t i o n  i s  n o t  a s s o c i a t e d  w i t h  any  s p e c i f i c  s a v i n g ,  

b u t  a s  McNealy e x p l a i n e d , . r e p r e s e n t e d  a ' f c o n f i d e n c e l '  h e  and h i s  a s s o c i a t e s  

had t h a t  i n  some f a s h i o n  CSOE, a s  a  p a r t  o f  t h e  AEP s y s t e m ,  would 

r e a l i z e  some s a v i n g .  The $ 1 . 5  m i l l i o n  r a t e  r e d u c t i o n  d o e s  n o t  a p p e a r  

t o  b e  a  s i g n i f i c a n t  r e d u c t i o n  i n  CSOE's e l e c t r i c  r e v e n u e s .  Based on 

CSOE's e l e c t r i c  r e v e n u e s  o f  a p p r o x i m a t e l y  $136 m i l l i o n  t h e  commitment 

a t  b e s t  would be  a b o u t  1.1%. However, i n  1973 CSOE p u b l i c l y  s t a t e d  

t h a t  i t  had r e c e i v e d  r a t e  i n c r e a s e s  i n  1971 and 1972 i n  i t s  r e t a i l  

r a t e s .  It a l s o  s t a t e d  t h a t  had a l l  o f  s u c h  i n c r e a s e s  been i n  e f f e c t  

f o r  t h e  f u l l  y e a r  ended December 31 ,  1972 ,  i t  would have  i n c r e a s e d  

g r o s s  r e v e n u e s  of  a p p r o x i m a t e l y  $5.6 m i l l i o n .  (CSOE R e g i s t r a t i o n  

S t a t e m e n t  F i l e  No. 2 -47830) .  It i s  t h u s  e v i d e n t  t h a t  i n  t h e  p a s t  t h r e e  

y e s r s  CSOE h a s  found i t  n e c e s s a r y  t o  s e e k  r a t e  i n c r e a s e s .  Recogn iz ing  

t h e  i n f l a t i o n a r y  s p i r a l  o f  t h e  p r e s e n t  economy and CSOE's s t a t e m e n t  

t h a t  compl i ance  w i t h  e n v i r o n m e n t a l  s t a n d a r d s  would s u b s t a n t i a l l y  

i n c r e a s e  c o s t s  o f  p l a n t  c o n s t r u c t i o n  and o p e r a t i n g  c o s t s ,  t h e  l i k e l i h o o d  

o f  a mean ingfu l  r a t e  r e d u c t i o n  i n  t h e  n e a r  f u t u r e  a p p e a r s  remote .  

Hence,  no we igh t  may be g i v e n  t o  t h e  p romise  o f  a r a t e  r e d u c t i o n  a s  

a s i g n i f i c a n t  b e n e f i t  stemming from t h e  proposed  a c q u i s i t i o n .  

Removal o f  H e a d q u a r t e r s  t o  Columbus 

Ano the r  p u r p o r t e d  s i g n i f i c a n t  b e n e f i t  c l a imed  by AEP t o  f low 

from t h e  proposed  a c q u i s i t i o n  i s  t h e  i n t e n t i o n  e x p r e s s e d  by Cook " t o  

proceed  w i t h  t h e  d e s i g n  a n d c o n s t r u c t i o n  o f  a n  a l l  e l e c t r i c  o f f i c e  b u i l d i n g  
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i n  Columbus" t o  house  t h e  p e r s o n n e l  of  AEP's s e r v i c e  ccmpany and p o s s i b l y  

some a d d i t i o n a l  employees c u r r e n t l y  l o c a t e d  i n  New York. ~ ~ ~ a r e n t l ~  

t h e  b e n e f i t s  which AEP u r g e s  f o r  c o n s i d e r a t i o n  r e l a t e  t o  t h e  p u b l i c  

s u p p o r t  which i t  s a y s  e x i s t s  i n  t h e  Columbus a r e a .  The r e c o r d  makes i t  

c l e a r  t h a t  t h e  p l a n  t o  move AEP s e r v i c e  h e a d q u a r t e r s  t o  Columbus i s  a t  

b e s t  an  l ' i n t e n t i o n l l  w i t h  no a s s u r a n c e .  The r e c o r d  shows t h a t  no s t u d y  

h a s  been made a s  t o  t h e  f e a s i b i l i t y  o r  even d e s i r a b i l i t y  of such  a  

m v e .  AEPts d e s c r i p t i o n  i n  i t s  1969 b r i e f  i s  i n d i c a t i v e  o f  t h e  nebulous  

c h a r a c t e r  o f  t h e  p r o p o s a l .  I t  s t a t e d  

"The consummation o f  t h e  t r a n s a c t i o n  h e r e i n  proposed 
would . . . . lend s u b s t a n t i a l l y  ( s i c )  impetus  t o  such a  
p r o j e c t .  . . . I '  

Though i t  i s  u n d e r s t a n d a b l e  t h a t  Columbus r e s i d e n t s  would l i k e  t o  have  

a s u b s t a n t i a l  company in t h e i r  m i d s t ,  t h e  s i g n i f i c a n c e  of  t h e  promised 

move p a l e s  i n  compar ison t o  t h e  s u b s t a n t i a l  i s s u e s  i n v o l v e d  i n  t h e s e  

p r o c e e d i n g s .  Moreover,  i f  AEP s i n c e r e l y  b e l i e v e s  t h a t  b e n e f i t s  could  

be d e r i v e d  f o r  i t s  s h a r e h o l d e r s  o r  consumers by moving i t s  s e r v i c e  

c o r p o r a t i o n  t o  Columbus ( o r  any where i n  i t s  s e r v i c e  a r e a )  t h e r e  i s  no 

r a t i o n a l  e x p l a n a t i o n  why such  a  p r o j e c t  needs  t o  be  t i e d  t o  t h e  

proposed a c q u i s i t i o n .  The r e c o r d  d o e s  n o t  s u p p o r t  a f i n d i n g  t h a t  t h e  

proposed p l a n  t o  c o n s t r u c t  an  o f f i c e  b u i l d i n g  i n  Columbus t o  house  t h e  

s e r v i c e  c o r p o r a t i o n  p e r s o n n e l  would be  s o  s i g n i f i c a n t  a b e n e f i t  f l o w i n g  

from t h e  proposed a c q u i s i t i o n  t h a t  i t  would outweigh t h e  a n t i c o m p e t i t i v e  

e f f e c t s  t h e r e o f .  

The N a t i o n a l  Energy C r i s i s  

AEP v i g o r o u s l y  a s s e r t s  t h a t  u n l i k e  t h e  s i t u a t i o n  e x i s t i n g  in 

1946 when t h e  Commission r e n d e r e d  i t s  d e c i s i o n  deny ing  AEP's a p p l i c a t i o n  
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to a c q u i r e  CSOE, c o n s i d e r a t i o n  must b e  g i v e n  t o  t h e  v i t a l  i m p o r t a n c e ,  

to t h e  g e n e r a l  p u b l i c  i n t e r e s t ,  o f  t h e  n a t i o n a l  e n e r g y  c r i s i s .  The 

b a s i s  f o r  AEP's  c o n c e r n  i s  t h a t  i n  t e r m s  o f  t h e  c u r r e n t  s t a t e  o f  t h e  

, r t ,  CSOE i s  t o o  s m a l l  t o  t a k e  a d v a n t a g e  by i t s e l f  o f  economies  o f  

s c a l e  i n  g e n e r a t i o n  and  t r a n s m i s s i o n ,  and t h a t  t h e  CCD p o o l  i s  i n c a p a b l e  

,f mee t ing  t h e  f u t u r e  n e e d s  o f  CSOE and i ts  c u s t o m e r s .  The r e c o r d  f a i l s  

to s u p p o r t  t h e  b a s i s  f o r  t h e  p u r p o r t e d  c o n c e r n .  Though t h e  r e c o r d  

could b e  i n t e r p r e t e d  i n  a manner i n d i c a t i n g  t h a t  CSOE, & i t s e l f ,  may 

be of i n s u f f i c i e n t  s i z e  t o  a c h i e v e  maximum economies  o f  s c a l e  i n  

g e n e r a t i o n  and  t r a n s m i s s i o n ,  i t  i s  n o t  i n t e r p r e t e d  t o  mean t h a t  i t  

cannot  meet  i t s  c u s t o m e r s  I f u t u r e  e n e r g y  r e q u i r e m e n t s  t h r o u g h  CCD. I n  

f a c t ,  t h e  e v i d e n c e  shows t h a t  CSOE p lanned  f o r  i t s  f u t u r e  r e q u i r e m e n t s  

with t h e  o t h e r  p a r t i c i p a n t s  t h r o u g h  1980 a n d ,  a t  l e a s t  p r i o r  t o  AEP1s 

o f f e r ,  was s a t i s f i e d  w i t h  t h e  adequacy  o f  t h e  p l a n n i n g  f o r  i t s  f u t u r e  

r e q u i r e m e n t s .  As n o t e d  e a r l i e r ,  l a r g e r  j o i n t l y - o w n e d  g e n e r a t i n g  u n i t s  

were i n s t a l l e d  by t h e  CCD p 2 o l  and i t  was b e g i n n i n g  t o  a c h i e v e  some 

economies o f  s c a l e .  McNealey t e s t i f i e d  t h a t  CSOE had p l anned  f o r  

s u f f i c i e n t  b a s e  l o a d  c a p a c i t y  t h r o u g h  1980 and shou ld  meet  peak  load  

demand t h r o u g h  i n s t a l l a t i o n  of  p e a k i n g  u n i t s  o r  l l s e m i - p e a k e r s l l  which 

a r e  c o m p a r a t i v e l y  i n e x p e n s i v e  t o  c o n s t r u c t .  

I f  t h e  r e f e r e n c e  i n  AEP1s argument  t o  t h e  n a t i o n a l  e n e r g y  c r i s i s  

i s  i n t e n d e d  t o  s u b t l y  imply  t h a t  s u c h  c r i s i s  would be z l l e v i a t e d  i f  i t  

were p e r m i t t e d  t o  a c q u i r e  CSOE, t h e  a rgument  i s  w i t h o u t  m e r i t .  AEP d o e s  

not  c l a i m  t h a t  i t  i s  s e e k i n g  t o  a c q u i r e  CSOE i n  o r d e r  t o  a l l e v i a t e  

t he  n a t i o n a l  e n e r g y  c r i s i s , n o r  d o e s  t h e  e v i d e n c e  i n  s u p p o r t  of t h e  

Proposed a c q u i s i t i o n  e s t a b l i s h  t h a t  t h e  e n e r g y  s h o r t a g e  w i l l  b e  r e s o l v e d  
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. aby such a c q u i s i t i o n .  Moreover ,  AEP m a i n t a i n s  t h r o u g h o u t  i t s  b r i e f  

that  i t  h a s  been  a b l e  t o  e x p l o i t  t e c h n o l o g i c a l  a d v a n c e s  i n  g e n e r a t i o n  

and t c i n s m i s s i o n  and h a s  a c h i e v e d  f u l l  economies  o f  s c a l e .  AEP d o e s  

not c l a i m  and indeed  t h e  r e c o r d  d o e s  n o t  e s t a b l i s h  t h a t  i t s  a b i l i t y  

to c o n t i n u e  f u r t h e r  a d d i t i o n s  t o  economies  o f  s c a l e  a r e  d e p e n d e n t  

a c q u i r i n g  CSOE. T h e r e  a p p e a r s  t o  b e  no b a s i s  f o r  f i n d i n g  t h a t  t h e  

proposed c o r p o r a t e  e o n s o  l i d a  t i o n  would , by some m i r a c u l o u s  means ,  

so lve  t h e  n a t i o n ' s  e n e r g y  c r i s i s .  R e c e n t l y  t h e  Supreme C o u r t  had 

occas ion  t o  c o n s i d e r  w h e t h e r  i t  s h o u l d  mddif i t s  p r i o r  d i v e s t i t u r e  

manda te  i s s u e d  upon f i n d i n g s  by t h e  C o u r t  t h a t  El  Paso  N a t u r a l  Gas 

Co. v i o l a t e d  S e c t i o n  7  of t h e  C l a y t o n  A c t ,  b e c a u s e  t h e  a c q u i s i t i o n  o f  

s t o c k  and a s s e t s  o f  P a c i f i c  Nor thwes t  P i p e l i n e  C o r p o r a t i o n  s u b s t a n t i a l l y  

l e s sened  c o m p e t i t i o n  i n  t h e  s a l e  of  n a t u r a l  g a s  i n  C a l i f o r n i a .  E l  

Paso and  P a c i f i c  Gas ,  s u p p o r t e d  by o t h e r  p a r t i e s ,  u rged  t h a t  b e c a u s e  

of t h e  g a s  s h o r t a g e ,  t h e r e  i s  no l o n g e r  a n y  m e a n i n g f u l  c o m p e t i t i o n  

i n  t h e  s a l e  o f  n a t u r a l  g a s  and r e q u e s t e d  t h e  C o u r t  t o  modi fy  i t s  

d i r e c t i o n  f o r  d i v e s t i t u r e .  The D e p a r t m e n t ,  w h i l e  r e e o g n i z i n g  t h e  

s e r i o u s n e s s  o f  t h e  p r e s e n t  g a s  s h o r t a g e ,  u rged  t h a t  t h e  e n e r g y c r i s i s  

cannot  b e  s o l v e d  by r e s c i s s i o n  of  r e m e d i e s  t o  c o r r e c t  v i o l a t i o n s  o f  

the  a n t i t r u s t  l aws .  The C o u r t  a c c e p t e d  t h e  a rgumen t  i n  i t s  summary 

a f f i r m a n c e  o f  t h e  judgment of  t h e  d i s t r i c t  c o u r t  w i t h  r e s p e c t  t o  t h e  

d i v e s t i t u r e  p l a n .  C a l i f o r n i a  P a c i f i c  U t i l i t i e s  Company v .  U n i t e d  

S t a t e s  U . S . t  1973)  (Nos.  72 -759 ,  72 -768 ,  72 -779 ,  72-781 and 72-  785 )  
%-_ 

In t h e  i n s t a n t  c a s e ,  t h e  i s s u e  t o  b e  r e s o l v e d  i n v o l v e s  a d e t e r m i n a t i o n  

of t h e  a n t i c o m p e t i t i v e  e f f e c t s  of  t h e  p roposed  a c q u i s i t i o n .  The need 
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for v i g o r o u s  c o m p e t i t i o n  i n  t h e  e l e c t r i c  u t i l i t y  i n d u s t r y  i n  O h i o  

is a s  n e c e s s a r y  a s  t h e  m a i n t e n a n c e  o f  g a s  c o m p e t i t i o n  i n  C a l i f o r n ' i a .  

And l i k e  t h e  C a l i f o r n i a  - P a c i f  c a s e  t h e  e n e r g y  c r i s i s  c a n n o t  be 

so lved  by p e r m i t t i n g  a n  a c q u i s i t i o n  w h i c h  f l i e s  i n  t h e  f a c e  of t h e  

F e d e r a l  a n t i t r u s t  p o l i c i e s .  

summary o f  C o n c l u s i o n s  U n d e r  S e c t i o n  1 0 ( b ) ( l )  

I t  h a s  b e e n  n o t e d  e a r l i e r  t h a t  t h e  s t a n d a r d s  u n d e r  S e c t i o n  

1 0 ( b ) ( l )  r e q u i r e  a p p r o v a l  o f  a n  a c q u i s i t i o n  u n l e s s  t h e  Commission 

f i n d s  t h a t  s u c h  a c q u i s i t i o n ,  among o t h e r . t h i n g s ,  w i l l  t e n d  t o w a r d s  

c o n c e n t a t i o n  o f  c o n t r o l  o f  a k i n d  o r  t o  a n  e x t e n t  d e t r i m e n t a l  t o  

t h e  p u b l i c  i n t e r e s t  o r  t h e  i n t e r e s t  o f  i n v e s t o r s  o r  c o n s d m e r s .  It 

h a s  a l s o  b e e n  n o t e d  t h a t  t h e  Commission and  t h e  C o u r t s  h a v e  s t a t e d  

t h a t  t h e  a b o v e  p r o v i s i o n  o f  t h e  A c t  r e q u i r e s  a c o n s i d e r a t i o n  o f  t h e  

proposed a c q u i s i t i o n  i n  l i g h t  o f  F e d e r a l  a n t i t r u s t  p o l i c i e s .  H a w a i i a n-

E l e c t r i c  C o . ,  s u p r a ;  M u n i c i p a l  E l e c t r i c  A s s o c i a t i o n  v .  S. E . C . ,  s u p r a .  

W i t h i n  t h e  f r a m e w o r k  o f  t h e  s t a t u t o r y  c r i t e r i a  t h i s  d e c i s i o n  h a s  

rev iewed  t h e  r e l e v a n t  r e c o r d  e v i d e n c e  t o  d e t e r m i n e  w h e t h e r  i t  e s t a b l i s h e s  

t h e  k i n d  o f  c o n c e n t r a t i o n  o f  c o n t r o l  which  wou1.d b e  d e t r i m e n t a l  t o  

the p u b l i c  i n t e r e s t  a n d  w h e t h e r  t h e  r e c o r d  e s t a b l i s h e s  t h a t  t h e  p r o p o s e 3  

a c q u i s i t i o n  i s  c o n s o n a n t  w i t h  F e d e r a l ,  a n t i t r u s t  p o l i c i e s .  Below 

i s  a b r i e f  summary o f  t h e  d e t e r m i n a t i o n s  r e a c h e d .  

An a n a l y s i s  o f  t h e  e v i d e n c e  shows t h a t  t h e  AEP s y s t e m  i s  

a d m i t t e d l y  t h e  l a r g e s t  p r o d u c e r  o f  e l e c t r i c  power i n  t h e  c o u n t r y  and 

t h r o u g h  i t s  o p e r a t i n g  s u b s i d i a r y ,  O h i o  Power i t  i s  by f a r  t h e  l a r g e s t  

e l e c t r i c  s y s t e m  i n  O h i o  i n  terms o f  amount  o f  e l e c t r i c  p l a n t ,  e l e c t r i c  

r e v e n u e s ,  t o t a l  mwh sales a n d  p l a n t  c a p a c i t y .  I t  h a s  a l s o  b e e n  shown 
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t h a t  a s  o f  December 3 1 ,  1971,  i t s  a c q u i s i t i o n  o f  CSOE would i n c r e a s e  

the above  c a t e g o r i e s  i n  Ohio  by 3 6 . 4 2 ,  412 ,  22.82 and 26 .72 ,  

r e s p e c t i v e l y .  The a c q u i s i t i o n  would i n c r e a s e  t h e  AEP s y s t e m  i n  t h e  

said c a t e g o r i e s  ( a s  of Decerllber 31 ,  1971)  by 13.57,, 1 5 . 9 2 ,  10 .1% and 

12.82, r e s p e c t i v e l y .  I t  i s  e v i d e n t  f rom t h e  r e c o r d  t h a t  t h e  a c q u i -  

, i t i o n  would r e s u l t  i n  a n  AEP sys tem t w i c e  t h e  s i z e  o f  t h e  n e x t  

l a r g e s t  u t i l i t y  i n  Oh io .  

The  s u b s t a n t i a l  i n c r e a s e  i n  t h e  s i z e  o f  t h e  AEP sys t em which 

the a c q u i s i t i o n  would a c c o m p l i s h  i s  i l l u s t r a t i v e  o f  a n  unwar ran t ed  

i n c r e a s e  i n  c o n c e n t  r a t  i o n  i n  economic pow'er . I n  t h u s  c h a r a c t e r i z i n g  

the  a c q u i s i t i o n ,  c o n s i d e r a t  i o n  h a s  been  g i v e n  t o  t h e  l e g i s l a t i v e  h i s t o r y  

of S e c t i o n  1 0 ( b ) ( l )  which emphas ized  t h a t  i t  was d e s i g n e d  " t o  p r e -

vent  a c q u i s i t i o n  o f  u t i l i t y  a s s e t s ,  s e c u r i t i e s  o r  o t h e r  i n t e r e s t s  

a t t e n d e d  by t h e  e v i l s  which  h a v e  f e a t u r e d  t h e  p a s t  g rowth  o f  h o l d i n g  
5 2  /-

companies. E s s e n t i a l l y ,  t h e  S e c t i o n  s o u g h t  t o  make it l e s s  l i k e l y  

f o r  e l e c t r i c  u t i l i t i e s  t o  " accumula t e  a  d i s p r o p o r t i o n a t e  amount o f  
5 3 / 

p o l i t i c a l  and economic power. The Commission emphas ized  i n  i t s  

1946 d e c i s i o n  ( 2 2  S.E.C. 8 0 8 )  t h a t  t h e  s t a n d a r d s  o f  t h e  Ac t  r e l a t i n g  

t o  c o n c e n t r a t i o n  of  economic power a r e  ' l s p e c i f i c a l l y  embodied ,  s o  f a r  

as a c q u i s i t i o n s  a r e  conce rned  i n  S e c t i o n  1 0 ( b )  ( 1  o f  t h e  A c t  .I' Having  

in  mind t h a t  i t  was t h e  C o n g r e s s i o n a l  d e s i r e  t o  c u r b  t h e  d e v e l o p i n g  

c o n c e n t r a t i o n  of  power i n  t h e  u t i l i t y  i n d u s t r y  i t  i s  conc luded  t h a t  a  

p reponde rance  o f  t h e  e v i d e n c e  i n  t h e  r e c o r d  d e m o n s t r a t e s  t h a t  t h e  

-52/ H . R .  Rep. No. 1318 on S .  2796 ,  7 4 t h  Cong. ,  1st S e s s . ,  16 ( 1 9 3 5 ) .  

53/  S .  Rep. No. 6 2 1 ,  7 4 t h  Cong. ,  1st S e s s .  12  ( 1 9 3 5 ) .  -
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a c q u i s i t i o n  i n  q u e s t i o n  t e n d s  toward t h e  c o n c e n t r a t i o n  o f  c o n t r o l  

which i s  i n i m i c a l  and d e t r i m e n t a l  t o  t h e  p u b l i c  i n t e r e s t .  

With r e s p e c t  t o  t h e  a n a l y s i s  o f  t h e  proposed  a c q u i s i t i o n  i n  

l i g h t  o f  t h e  F e d e r a l  a n t i t r u s t  p o l i c i e s ,  c o n s i d e r a t i o n  h a s  been  g i v e n  

t o  e f f e c t s  such  an a c q u i s i t i o n  would h a v e  upon c o m p e t i t i o n  i n  t h e  

e l e c t r i c  u t i l i t y  i n d u s t r y  i n  Ohio  and t h e  e n t i r e  r e g i o n  i n  which t h e  

AEP sys t em o p e r a t e s .  I t  shou ld  be  r e c a l l e d  t h a t  t h e  C o u r t s  h a v e  h e l d  

t h a t  w i t h  r e s p e c t  t o  a c q u i s i t i o n s ,  t h e  p r imary  p r o v i s i o n  of  c o n c e r n  

i n  t h e  a n t i t r u s t  f i e l d  i s  S e c t i o n  7 o f  t h e  C l a y t o n  A c t .  I n  Brown 

-Shoe v .  Un i t ed  S t a t e s ,  s u p r a ,  t h e  Supreme Cour t  s a i d  t h a t  t h e  dominant  

theme p e r v a d i n g  C o n g r e s s i o n a l  c o n s i d e r a t i o n  of  amendments t o  t h a t  

S e c t i o n  i n  1950,  was Ifa f e a r  o f  what  was c o n s i d e r e d  t o  be  a r i s i n g  

t i d e  o f  economic c o n c e n t r a t i o n  i n  t h e  American economy." I n  l a t e r  

c a s e s  t h e  Supreme C o u r t  i n t e r p r e t i n g  S e c t i o n  7 of  t h e  C l a y t o n  Act  

h e l d  i t  was d e s i g n e d  t o  a r r e s t ,  i n  t h e i r  i n c i p i e n c y , m e r g e r s  and c o n s o l i d a t i o n s  

which  would s u b s t a n t i a l l y  i n c r e a s e  c o n c e n t r a t i o n .  E.v .  V o n ' s  Groce ry  

s u p r a .  It i s  t h u s  e v i d e n t  t h a t  t h e  c o n c e r n s  u n d e r l y i n g  S e c t i o n  7 o f  

t h e  C l a y t o n  Act  p a r a l l e l  t h o s e  o f  S e c t i o n  1 0 ( b ) ( l ) .  

I n  r e v i e w i n g  t h e  e v i d e n c e  i n  t h e  r e c o r d  t h e  f o c u s  h a s  been 

t o  e v a l u a t e  t h e  p a r t i c u l a r  a r e a s  i n  which o p p o r t u n i t y  f o r  c o m p e t i t i o n  

e x i s t s  a s  w e l l  a s  t h e  i m p a c t  of  t h e  a c q u i s i t i o n  upon t h e  l o n g - t e r m  

c o m p e t i t i v e  s t r u c t u r e  o f  t h e  e l e c t r i c  u t i l i t y  i n d u s t r y  uf Oh io .  Not-

w i t h s t a n d i n g ,  AEPfs  c l a i m  t o  t h e  c o n t r a r y ,  t h e  r e c o r d  e s t a b l i s h e s  

t h a t  t h e r e  i s  o p p o r t u n i t y  f o r  c o m p e t i t i o n  i n  f o u r  a r e a s .  T h e r e  i s  

ample  e v i d e n c e  t h a t  t h e r e  i s  a s u b s t a n t i a l  w h o l e s a l e  marke t  f o r  b u l k  

power i n  Oh io .  Many t y p e s  o f  u t i l i t y  s y s t e m s  from t i m e  t o  t i m e  seek  



t h e  e v i d e n c e  t h a t  many m u n i c i p a l  s y s t e m s  p u r c h a s e  a l l  t h e i r  b u l k  

power. P r i v a t e  u t i l i t i e s  a l s o  f i n d  i t  more economica l  t o  buy b u l k  

power t o  supp lemen t  t h e i r  own g e n e r a t i o n .  he documentary  e v i d e n c e  

r e f l e c t s  i n s t a n c e s  i n  which c o m p e t i t i v e  f o r c e s  opera ted  i n  such  

m a r k e t s .  The second a r e a  o f  c o m p e t i t i o n  r e l a t e s  t o  t h e  a t t r a c t i o n  of  

l a r g e  i n d u s t r i a l  l o a d s  by a number o f  i n d u s t r i e s  which a r e  enormous 

consumers  o f  e l e c t r i c  power and whose l o c a t i o n a l  d e c i s i o n s  a r e  a f f e c t e d  

by t h e  l e v e l  o f  e l e c t r i c  power r a t e s .  D e t a i l s  w i t h  r e s p e c t  t o  such  

c o m p e t i t i o n h a v e  been s t a t e d  above  aqd w i l l  n o t  be  r e p e a t e d .  The 

t h i r d  a r e a  o f  c o m p e t i t i o n  i n v o l v e s  l a r g e  r e t a i l  l o a d s  a t  i n t e r f a c e s  

which i s  a l s o  n o t e d  above .  The l a s t  a r e a  r e l a t e s  t o  y a r d s t i c k  c o m p e t i t i o n ,  

which AEP b e l i e v e s  t o  b e  a s s o c i a t e d  w i t h  e f f e c t i v e n e s s  o f  r e g u l a t i o n ,  

b u t  which may a l s o  i n v o l v e  c o m p e t i t i v e  p r e s s u r e s  from cansumers  and 

unde r  c e r t a i n  c i r c u m s t a n c e s  i n v o l v e s  t h e  a t t r a c t i o n  f o r  new l o a d s .  

I n  c o n n e c t i o n  w i t h  t h e  b u l k  power s u p p l y  m a r k e t s  t h e  r e c o r d  

shows t h a t  deve lopmen t s  i n  t h e  s t a t e  o f  t h e  a r t  i n  t h e  e l e c t r i c  

u t i l i t y  i n d u s t r y  h a v e  made p o s s i b l e  t h e  i n s t a l l a t i o n  of  l a r g e r  g e n e r a t i n g  

u n i t s  and  h i g h e r  v o l t a g e  t r a n s m i s s i o n  f a c i l i t i e s , p e r m i t t i n g  s y s t e m s  

w i t h  t h e  a b i l i t y  t o  e x p l o i t  s u c h  t e c h n o l o g i c a l  a d v a n c e s  t o  a c h i e v e  

maximum economies o f  s c a l e  and lower  c o s t  pDwer. AEP h a s  been  o n e  

o f  t h e  l a r g e  sys t ems  c a p a b l e  o f  such  e x p l o i t a t i o n  and t h e  r e c o r d  shows 

i t  h a s  a c h i e v e d  s c a l e  economies .  However, t h e  r e c 3 r d  d e m o n s t r a t e s  

t h a t  CSOE a l o n g  w i t h  CGE and DPL, t h r o u g h  t h e  e s t a b l i s h m e n t  and  o p e r a t i o n  

o f  t h e  CCD poo l  h a s ,  i n  t h e  p a s t  d e c a d e ,  i n s t a l l e d  l a r g e r  j o i n t l y - o w n e d  
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u n i t s  a n d a s  no ted  a b o v e , a c h i e v e d  some measure  o f  economies  o f  s c a l e .  

The r e c o r d  d e m o n s t r a t e s  t h a t  CCD, p r i o r  t o  t h e  AEP o f f e r  t o  CSOE, 

gave e v e r y  i n d i c a t i o n  o f  t h e  a b i l i t y  t o  become a b u l k  power p r o d u c e r  

and compete w i t h  AEP i n  t h e  b u l k  power s u p p l y  marke t s  and f o r  t h e  

a t t r a c t i o n  o f  l a r g e  i n d u s t r i a l  l o a d s .  I t  i s  m a n i f e s t  f rom t h e  e v i d e n z e  

t h a t  a c q u i s i t i o n  i s  n o t  t h e  o n l y  means of  a c h i e v i n g  economies  o f  s c a l e .  Power 

p o o l i n g  a r r a n g e m e n t s ,  such  a s  those e x p e r i e n c e d  by t h e  CCD poo l ,  c an  p r o -  

v i d e  t h e  b e n e f i t s  o f  t e c h n o l o g i c a l  deve lopmen t s  and t h e  ach i evemen t  

of s c a l e  economies .  The immedia te  impac t  o f  t h e  proposed  a c q u i s i t i o n  

w i l l  be  t h e  e l i m i n a t i o n  o f  CSOE a s  a c o m p e t i t o r  o f  AEP. M a e  s e r i o u s ,  

a s  a n  a n t i c o m p e t i t i v e  e f f e c t  of  t h e  a c q u i s i t i o n ,  i s  t h e  e l i m i n a t i o n  

of CSOE from CCD which  a s  n o t e d  h a s  shown t h e  p r o b a b i l i t y  o f  emerging  

a s  a  b u l k  power s u p p l i e r .  CGE and DPL would a l s o  b e  c o m p e t i t i v e l y  

harmed by t h e  e l i m i n a t i o n  o f  CSOE a s  a  p a r t n e r  i n  g o a l s  s e t  by CCD. 

I f  AEP were  t o  a c q u i r e  CSOE i t  would i n c r e a s e  i t s  a l r e a d y  dominant  

p o s i t i o n  a s  a n  e n e r g y  s u p p l i e r  i n  Ohio  and e f f e c t i v e l y  i m p a i r  c o m p e t i t i o n  

from r i v a l  s y s t e m s .  AEP u r g e s  t h a t  CGE and DPL would n o t  b e  harmed 

s i n c e  i t  would h a v e  o t h e r  power p o o l i n g  a r r a n g e m e n t s  a v a i l a b l e .  A p a r t  

from t h e  s p e c u l a t i v e  n a t u r e  o f  t h e  c o n t e n t i o n  t h e r e  i s  t h e  added  

d a n g e r  t h a t  a s  a  d e f e n s i v e  measure  t h e  s o - c a l l e d  " e i g h t  company g r o u p , "  

r e f e r r e d  t o  a b o v e ,  c o u l d  e v o l v e  i n t o  a  h o l d i n g  company s y s t e m t h u s  

t r a n s f o r m i n g  t h e  s e v e n  sys t em i n d u s t r y  s t r u c t u r e  i n  Ohio  i n t o  a two-

company s t r u c t u r e .  T h i s  i n  i t s e l f  would r e s u l t  i n  a sys t em even l a r g e r  

t h a n  AEP and e f f e c t i v e l y  e l i m i n a t e  such  c o m p e t i t i o n  a s  shown t o  e x i s t  
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I f  t h e  a n t i t r u s t  p o l i c i e s  a r e  t o  b e  g i v e n  " s i g n i f i c a n t  c o n t e n t t 1  

t h e  n e c e s s i t y  f o r  p r e s e r v i n g  c o m p e t i t i o n  must  p r e v a i l .  The l o n g - t e r m  

a d v a n t a g e s  t o  t h e  e l e c t r i c  u t i l i t y  i n d u s t r y  which w i l l  e n u r e  f rom 

c o m p e t i t i o n  s u b s t a n t i a l l y  ou twe igh  any  s h o r t  t e rm b e n e f i t s  which  t h e  

proposed  a c q u i s i t i o n  h e r e i n  i n v o l v e d  may p o s s i b l y  e f f e c t .  To c a r r y  

o u t  t h e  C o n g r e s s i o n a l  mandate  a s  embodied i n  t h e  C l a y t o n  Act  makes i t  

e s s e n t i a l  t o  a r r e s t ,  i n  i t s  i n c i p i e n c y ,  i n c r e a s e d  c o n c e n t r a t i o n  o f  economic 

power,  and check  t h e  d a n g e r  o f  comple t e  monopoly by a  s m a l l  number o f  e l e c -

t r l c  u t i l i t y  s y s t e m s .  The e x e r c i s e  o f  b o t h  economic and p o l i t i c a l  power 

u n d e r  t h e  g u i s e  t h a t  e s t i m a t e d  s a v i n g s  may be  a c h i e v e d  a t  some d i s t a n t  

p o i n t  i n  t i m e ,  shou ld  n o t  be  coun tenanced  u n d e r  t h e  C l a y t o n  A c t .  Such s a v i n g s  

may o r  may n e v e r  be  r e a l i z e d  b e c a u s e  t h e y  a r e  d e p e n d e n t  on f u t u r e  t e c h n o l o g i c a l  

d e v e l o p m e n t s .  

I t  i s  conc luded  t h a t  t h e  F e d e r a l  p o l i c i e s  u n d e r l y i n g  t h e  a n t i -  

t r u s t  l aws  compel t h e  f i n d i n g  t h a t ,  u n d e r  t h e  c r i t e r i a  o f  S e c t i o n  

l O ( b ) ( l ) ,  t h e  proposed  a c q u i s i t i o n  w i l l  t e n d  towards  c o n c e n t r a t i o n  

o f  c o n t r o l  i n  t h e  e l e c t r i c  u t i l i t y  i n d u s t r y  d e t r i m e n t a l  t o  t h e  p u b l i c  

i n t e r e s t , a n d  t h e  s a i d  a c q u i s i t i o n  would s u b s t a n t i a l l y  l e s s e n  c o m p e t i t i o n ,  

b o t h  p r e s e n t  and p o t e n t i a l ,  w i t h i n  t h e  meaning o f  t h e  C l a y t o n  A c t .  

V I I .  The  Exchange R a t i o  

I t  w i l l  b e  r e c a l l e d  t h a t  t h e  Commission I s  O r d e r  F o r  H e a r i n g  

s t a t e d  t h a t  c o n s i d e r a t i o n  s h o u l d  be g i v e n  t o  w h e t h e r  t h e  proposed  

a c q u i s i t i o n  m e e t s  t h e  s t a n d a r d s  unde r  S e c t i o n  1 0 ( b )  o f  t h e  A c t .  Under 

S e c t i o n  1 0 ( b ) ( 2 )  o f  t h e  Ac t  i t  i s  e s s e n t i a l  t o  d e t e r m i n e  whether  t h e  

t e r m s  o f  t h e  exchange  r a t i o  a r e  r e a s o n a b l e .  The f a c t o r s  t o  b e  c o n s i d e r e d  

i n  d e t e r m i n i h g  t h e  r a n g e  o f  r e a s o n a b l e n e s s  i n c l u d e  b o t h  u t i l i t y  
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ompanies ' e a r n i n g s ,  d i v i d e n d s ,  growth  p r o s p e c t s ,  and c a p i t a l i z a t i o n  

r a t i o s  and t h e  book v a l u e s  and marke t  v a l u e s  o f  t h e  s e c u r i t i e s  i n v o l v e d .  

f i e  r e c o r d  e s t a b l i s h e s  t h a t  t h e  exchange  r a t i o  was based  p r i m a r i l y  

upon t h e  e a r n i n g s  o f  AEP and CSOE. A s  a r e s u l t  o f  n e g o t i a t i o n s  

between t h e  companies t h e  r a t i o  o f  exchange ,  o r i g i n a l l y  proposed  by 

AEP, was i n c r e a s e d  f rom 1 .25:  1 t o  1 . 3  s h a r e s  o f  AEP common s t o c k  f o r  

each s h a r e  o f  CSOE common s t o c k .  
0 

Fol lowing  t h e  c l o s i n g  o f  t h e  i n i t i a l  h e a r i n g s  i n  1968 t h e  

D i v i s i o n  f i l e d  i t s  b r i e f  i n  March 1969 recommending a p p r o v a l  o f  t h e  

1 . 3 : l  r a t i o  o f  exchange .  The D i v i s i o n  nbw u r g e s  t h a t  i n  t h e  y e a r s  

between 1968 and 1971 t h e  a c t u a l  o p e r a t i n g  r e s u l t s  a s  r e f l e c t e d  

i n  CSOE's r e p o r t e d  e a r n i n g s  were  s o  subs t an t i a l ly  d i f f e r e n t  from t h e  

p r o j e c t i o n s  and  a s s u m p t i o n s  o r i g i n a l l y  made by AEP a s  t o  compel t h e  

D i v i s i o n  t o  p r e s e n t l y  con tend  t h a t  t h e  above  mentioned exchange  r a t i o  

i s  n o t  r e a s o n a b l e  and n o t  i n  compl iance  w i t h  t h e  s t a n d a r d s  o f  

Section 1 0 ( b ) ( 2 )  o f  t h e  A c t .  The r e c o r d  shows t h a t  AEP p r o j e c t e d  

per  s h a r e  e a r n i n g s  o f  $2.15 f o r  1968,  $2 .31  f o r  1969  and $2 .42  f o r  

1970. CSOE's p e r  s h a r e  e a r n i n g s  were  p r o j e c t e d  to b e  $2 .66  f o r  1968 ,  

$2.89 f o r  1969 and $3.07 f o r  1970.  P u b l i s h e d  r e p o r t s  f i l e d  by each  

of t h e  companies show t h e i r  a c t u a l  p e r  s h a r e  e a r n i n g s  f o r  t h o s e  y e a r s  

and t h r o u g h  1972,  a s  f o l l o w s :  

AEP- CSOE 

19 68 $2.10 $2.49 

1969 2.20 2.59 

1970 2 .30  2 .42  

1971 2.43 2 . 1 3  

1972 2 .63  2 .65  



v,len t h e  exchange  r a t i o  o f  1 . 3  AEP s h a r e s  f o r  1  s h a r e  o f  CSOE was 

agreed upon i n  t h e  l a t t e r  p a r t  o f  1967,  t h e  CSOE s h a r e h u l d e r s  would 

have r e c e i v e d  a premium o f  a p p r o x i m a t e l y  1 .6%.  A c t u a l  p e r  s h a r e  

ea rn ings  o f  CSOE i n  t h e  y e a r s  1968 t h r o u g h  1970 were  less t h a n  t h e  

p r o j e c t e d  e a r n i n g s .  The 1971 a c t u a l  p e r  s h a r e  e a r n i n g s  o f  CSOE were 

, u b s t a n t i a l l y  less t h a n  t h e  1970 e a r n i n g s .  The s t a f f  c o n t e n d s  t h a t  

t he  premium of  42.3% which  CSOE s h a r e h o l d e r s  would have  r e c e i v e d  on 

the  b a s i s  o f  a c t u a l  1971 e a r n i n g s ,  would b e  u n f a i r  and u n r e a s o n a b l e .  

However, i t  a p p e a r s  from t h e  r e c o r d  t h a t  b e c a u s e  o f  t h e  

p e c u l i a r  f e a t u r e s  i n  i t s  r a t e  s t r u c t u r e ,  CSOE was u n a b l e  t o  p a s s  on 

t o  i t s  c u s t o m e r s  t h e  enormous i n c r e a s e s  i n  f u e l  c o s t s  which  CSOE, 

l i k e  t h e  r e s t  o f  t h e  e l e c t r i c  u t i l i t y  i n d u s t r y ,  e x p e r i e n c e d  b e g i n n i n g  

i n  1970. Dur ing  t h a t  y e a r  t h e  company commenced s e e k i n g  r a t e  r e l i e f .  

I t s 1 3 7 1  e a r n i n g s  r e f l e c t e d  o n l y  $2 m i l l i o n  a d d i t i o n a l  r e v e n u e s  f rom 

r a t e  i n c r e a s e s  e f f e c t i v e  d u r i n g  t h e  l a s t  h a l f  o f  1971. These  i n c r e a s e s  

were a p p l i c a b l e  t o  c u s t o m e r s  r e p r e s e n t i n g  a p p r o x i m a t e l y  48% o f  t h e  

company's t o t a l  r e v e n u e s .  An a p p l i c a t i o n  f o r  comparab le  r a t e  i n c r e a s e s  

t o  most o f  t h e  company's  r e m a i n i n g  c u s t o m e r s  was pending  a t  t h e  c l o s e  

of 1971.  CSOE r e c e i v e d  such  r a t e  i n c r e a s e s  e f f e c t i v e  i n  Sep tember  

and December 1972.  Thus i t s  1972 r evenues  o f  $136 m i l l i o n  o n l y  

P a r t i a l l y  r e f l e c t e d  t h e s e  r a t e  i n c r e a s e s .  I n  i t s  p r o s p e c t u s  e f f e c t i v e  

May 1 6 ,  1973 ( R e g i s t r a t i o n  S t a t e m e n t  F i l e  No. 2-47830)  CSOE s t a t e d  

t h a t  i f  a l l  o f  t h e  above  r a t e  i n c r e a s e s  had been i n  e f f e c t  f o r  t h e  

f u l l  y e a r  ended December 31 ,  1972 ,  r e v e n u e s  would have  been a p p r o x i m a t e l y  

$5.6 m i l l i o n  more t h a n  r e p o r t e d ,  i n c l u d i n g  a p p r o x i m a t e l y  $1 - 7  m i l l i o n  

d e r i v e d  from f u e l  c o s t  a d j u s t m e n t s .  The  f o l l o w i n g  t a b l e  d e p i c t s  f o r  
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he y e a r s  1967 t h r o u g h  1972  t h e  g r o s s  r e v e n u e s ,  o p e r a t i n g  r a t i o s ,  and. 

e a r n i n g s  p e r  common s h a r e  o f  AEP and  CSaE. The  t a b l e  a l s o  shows t h e  

pro f o r n ~ a  e f f e c t s  o f  t h e  p roposed  a c q u i s i t i o n  upon s h a r e h o l d e r s  o f  AEP 

and CSOE. 





I 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

- 151 -

I n  s u p p o r t  o f  i t s  o b j e c t i o n  t o  t h e  exchange  r a t i o  t h e  D i v i s i o n  

p o i n t s  t o  CSOE's d e c l i n i n g  t r e n d  o f  e a r n i n g s ;  and though r e c o g n i z i n g  

t h a t  some premium i s  n o t  o b j e c t i o n a b l e  ee_rg t o  e n c o u r a g e  a CSOE 

s h a r e h o l d e r  t o  exchange  h i s  s h a r e s  f o r  t h o s e  o f  AEP, i t  a r g u e s  v i g o r o u s l y  

t h a t  t h e  premium t o  CSOE r e s u l t i n g  f rom t h e  exchange  r a t i o  a p p l i e d  t o  

1971 e a r n i n g s  i s  unwar ran ted .  A s  no ted  a b o v e ,  however,  CSOE's r a t e  

i n c r e a s e s  commenced i n  t h e  l a t t e r  p a r t  o f  1971.  A d d i t i o n a l  r e v e n u e s  

from r a t e  i n c r e a s e s  e f f e c t i v e  d u r i n g  a  p a r t  o f  1972 s u b s t a n t i a l l y  

i n c r e a s e d  CSOE's e a r n i n g s  t h a t  y e a r  and a s  i n d i c a t e d  by t h e  c o n s o l i d a t e d  

income s t a t e m e n t  i n  i t s  l a t e s t  r e g i s t r a t i o n  s t a t e m e n t  (No. 2-47830)  

such t r e n d  a p p e a r s  t o  b e  c o n t i n u i n g .  I n  f a c t  CSOE's r e p o r t e d  r e v e n u e s  

f o r  1972 a r e  62.49, g r e a t e r  t h a n  i t s  1967 r e v e n u e s  which compares w i t h  

AEP's i n c r e a s e  o f  64.39, f o r  t h e  same p e r i o d .  The D i v i s i o n ' s  c l a i m  

of  CSOE's s t e a d i l y  d e c l i n i n g  p e r  s h a r e  e a r n i n g s  between 1967 and 1971 

was made w h i l e  t h e  r a t e  m a t t e r s  were pend ing  and r e v e n u e s  t h e r e f r o m  

n o t  y e t  o b t a i n e d .  I t  h a s  been  n o t e d  above  t h a t  CSOE s t a t e s  t h a t  i t s  

1972 r e v e n u e s  would h a v e  been  a p p r o x i m a t e l y  $5 .6  m i l l i o n  more t h a n  

r e p o r t e d  i f  i t s  r a t e  i n c r e a s e s  had been i n  e f f e c t  f o r  t h e  f u l l  y e a r .  

Such i n c r e a s e d  r e v e n u e s  would add a p p r o x i m a t e l y  $2.9 m i l l i o n  t o  n e t  

income a f t e r  F e d e r a l  income t a x e s  and would i n c r e a s e  CSOE's e a r n i n g s  

p e r  common s h a r e  t o  a p p r o x i m a t e l y  $3 .09 .  The e f f e c t  o f  such  i n c r e a s e  

on AEP1s p ro  forma n e t  income would r a i s e  i t s  e a r n i n g s  p e r  common 

s h a r e  t o  a p p r o x i m a t e l y  $2.62.  Thus on t h e  1 . 3 : l  exchange  b a s i s  CSOE's 
-5 4 /  

s h a r e h o l d e r s  would r e c e i v e  $3 .41  i n  e a r n i n g s  o r  a  premium o f  lo%, w i t h  

-5 4 /  I f  CSOE i s  viewed on  a p r o  forma b a s i s ,  g i v i n g  e f f e c t  t o  t h e  s u b s i t u t i o n  
o f  d e b t  f o r  a l l  o f  i t s  p r e f e r r e d  s t o c k  ( a s  no ted  i n  t h e  f o o t n o t e  t o  t h e  
above  t a b l e ) ,  CSOE1s a n n u a l  e a r n i n g s  would b e  a d j u s t e d  upwards by $ 1 . 4  
m i l l i o n .  On such  b a s i s  t h e  premium t o  CSOE's s h a r e h o l d e r s  c 2 u l d  d e c r e a s e  
t o  3X w i t h  n e g l i g i b l e  d i l u t i o n  t o  AEP s h a r e h o l d e r s .  



I 

- 152 -

d i l u t i o n  t o  AEP' s s t o c k h o l d e r s .  

It i s  a l s o  n o t e d  t h a t  i n  a  p r o s p e c t u s ,  d a t e d  March 2 8 ,  1973 ,  

I (Reg. No.2-47101) AEP s t a t e s  t h a t  i t s  r e p o r t e d  r e v e n u e s  f o r  t h e  y e a r  

I 
1972 i n c l u d e  a p p r o x i m a t e l y  $11.9 m i l l i o n  f rom i n c r e a s e s  i n  r e t a i l  

r a t e s  p u t  i n t o  e f f e c t  by s u b s i d i a r i e s ,  which i n c r e a s e s  AEP s t a t e s  a r e  

s u b j e c t  t o  p o s s i b l e  r e f u n d  w i t h  i n t e r e s t .  An a d j u s t m e n t  f o r  t h i s  

-551 

c o n t i n g e n c y  c o u l d  r e d u c e  AEP's e a r n i n g s  f o r  common s t o c k .  


F u t u r e  o p e r a t i o n s  o f  b o t h  companies  w i l l  n e c e s s a r i l y  be  a f f e c t e d  

I by v a r i o u s  and d i v e r s e  f a c t o r s  and deve lopments ,  n o t  t h e  l e a s t  o f  which 

I a r e  f u e l  c o s t s ,  e n v i r o n m e n t a l  e x p e n d i t u r e s , ,  l a b o r  c o n t r a c t s  and  o t h e r  

I m a t t e r s .  A 1 1  o f  t h e s e  c o u l d  h a v e  s i g n i f i c a n t  e f f e c t s  upon e a r n i n g s .  

F o r  example ,  b o t h  AEP and  CSOE i n  t h e i r  l a t e s t  p r o s p e c t u s e s  set f o r t h  

t h e  F e d e r a l ,  S t a t e  and l o c a 1 e n v i r o n m e n t a l  l e g i s l a t i o n  and r e g u l a t i o n s  

c o n t a i n i n g  s t a n d a r d s  t o  which  t h e y  a r e  s u b j e c t  i n  common w i t h  o t h e r  

( u t i l i t y  s y s t e m s  and i n d u s t r i a l  e n t e r p r i s e s ,  r e l a t i n g  t o  a i r  and w a t e r  

q u a l i t y  c o n t r o l  and o t h e r  e n v i r o n m e n t a l  matters. AEP f u r n i s h e s  a 

breakdown o f  t h e  v a r i o u s  k i n d s  o f  l e g i s l a t i o n  and r e g u l a t i o n  which 

t h e  s y s t e m  f a c e s  i n  Ohio and f o u r  o t h e r  s t a t e s  i n  which it o p e r a t e s .  

CSOE p o i n t s  o u t  t h e  e n v i r o n m e n t a l  p rob lems  i t  f a c e s  i n  Ohio .  B o t h  

s y s t e m s  i n d i c a t e  t h e  e n o r m i t y  o f  t h e  e n v i r o n m e n t a l  p rob lems  c o n f r o n t i n g  

them i n  O h i o  w i t h  r e s p e c t  t o  c o m p l i a n c e  w i t h  t h e  Ohio  E n v i r o n m e n t a l  

I P r o t e c t i o n  Agency (OEPA) r e g u l a t i o n s  p r e s c r i b i n g  e m i s s i o n  l i m i t a t i o n s  

I f o r  p a r t i c u l a t e s ,  s u l f u r  o x i d e  and n i t r o g e n  o x i d e ,  and t h e  p o s s i b l e  

e f f e c t s  o f  such r e g u l a t i o n s  on e x i s t i n g  and new g e n e r a t i n g  s t a t i o n s .  

-5 Y  While  t h e  emphas i s  a b o v e  shows p r i m a r y  c o n c e r n  w i t h  t h e  e a r n i n g s  
( b e c a u s e  t h e  r e c o r d  c l e a r l y  e s t a b l i s h e s  t h a t  e a r n i n g s  were 	 t h e  i m p o r t a n t  
f a c t o r  upon which t h e  exchange  r a t i o  was b a s e d ) , i t  i s  n o t  i n t e n d e d  t o  
i n d i c a t e  t h a t  o t h e r  f a c t o r s  s u c h  a s  d i v i d e n d s ,  book v a l u e s  and marke t  
v a l u e s  a r e  n o t  a d d i t i o n a l  f a c t o r s  t o  b e  c o n s i d e r e d  i n  e v a l u a t i n g  
f a i r n e s s  o f  t h e  exchange  r a t i o  i n  a p roposed  a c q u i s i t i o n .  
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Both sys t ems  a l s o  set f o r t h  t h e i r  e f f o r t s  t o  e f f e c t  compl i ance  w i t h  

t h o s e  r e g u l a t i o n s ,  a s  w e l l  a s  l o c a l  r e q u i r e m e n t s  and F e d e r a l  r e g u l a t i o n s  

promulgated  by t h e  Env i ronmenta l  P r o t e c t i o n  Agency (EPA) under  t h e  

C l e a n . A i r  Act o f  1971 and t h e  Water  P o l l u t i o n  C o n t r o l  Act  Amendments 

of  1972.  I n c l u d e d  i n  such e f f o r t s  a r e  t h e  a t t e m p t s  by b o t h  sys t ems  

t o  e i t h e r  c o n t e s t  s t a n d a r d s  deemed u n r e a s o n a b l e  o r  i m p o s s i b l e  o f  com-

p l i a n c e , o r  t o  s e e k  m o d i f i c a t i o n  o f  c e r t a i n  of t h e  r e g u l a t i o n s  b e l i e v e d  

t o  be  o n e r o u s .  

Al though CSOE h a s  n o t  p u b l i c l y  s t a t e d  t h e  impact  of  compl i ance  

wi th  env i ronmenta l  r e q u i r e m e n t s  i n  terms o f  p o s s i b l e  e f f e c t s  upon 

e a r n i n g s ,  AEP h a s  i n c l u d e d  i n  i t s  l a t e s t  p r o s p e c t u s  (Reg. No. 2-47101)  

an i n d i c a t i o n  of  t h e  magni tude  o f  such problem t o  i t s  sys t em.  AEP 

h a s  s t a t e d  i t  e s t i m a t e s  t h a t  t h e  c o s t  o f  compl iance  w i t h  e x i s t i n g  

r e g u l a t i o n s  i n  f i v e  of  t h e  s t a t e s  i n  which i t  o p e r a t e s  w i t h  r e s p e c t  

t o  e x i s t i n g  g e n e r a t i n g  and t r a n s m i t t i n g  f a c i l i t i e s  o r  i n c l u d e d  i n  i t s  

c o n s t r u c t i o n  programs,  i s  o f  t h e  magni tude  of a p p r o x i m a t e l y  $1 b i l l i o n .  

I t  f u r t h e r  e s t i m a t e s  t h a t  i t s  i n c r e a s e  i n  a n n u a l  o p e r a t i n g  c o s t s  would 

-56 / 
be  more t h a n  $177 m i l l i o n .  Thus e n v i r o n m e n t a l  f a c t o r s  a l o n e  could  

, have  s e r i o u s  impact  upon t h e  e a r n i n g s  o f  b o t h  AEP and CSOE. 

I n  l i g h t  of t h e  c o n c l u s i o n s  r eached  above ,  t h a t  t h e  r e q u i s i t e  

f i n d i n g s  f o r  a p p r o v a l  of  a proposed a c q u i s i t i o n  under  S e c t i o n  1 0 ( b ) ( l )  

I and 1 0 ( c )  ( 2 )  c a n n o t  b e  made, i t  becomes u n n e c e s s a r y  t o  make any  d e t e r -  

1 m i n a t i o n  w i t h  r e s p e c t  t o  t h e  r e a s o n a b l e n e s s  of t h e  exchange r a t i o .  

1 %/ The above  amounts i n c l u d e  more t h a n  $400 m i l l i o n  of  a d d i t i o n a l  

I c o n s t r u c t i o n  c o s t s  and i n  e x c e s s  of  $76 m i l l i o n  of  i n c r e a s e d  
a n n u a l  o p e r a t i n g  c o s t s  w i t h  r e s p e c t  t o  f a c i l i t i e s  i n  t h e  S t a t e  
o f  Ohio .  



~ -- 1 1 .  O t h e r  M a t t e r s  

-Proposed  Accoun t ing  T r e a t m e n t  o f  A c q u i s i t i o n  -

I t  i s  c l e a r  f  rom t h e  r e c o r d  t h a t  i f  t h e  a c q u i s i t i o n  were  approved  

AEP p r o p o s e s  t o  r e c o r d  i t s  i n v e s t m e n t  i n  t h e  common s t o c k  of  CSOE a t  

a n  smount e q u a l  t o  t h e  t h e n  marke t  v a l u e  o f  t h e  AEP common s t o c k  t o  

b e  i s s u e d  i n  exchange  t h e r e f o r .  Such a c c o u n t i n g  t r e a t m e n t  i s  r e f  e r r e d  

t o  a s  t h e  l l p u r c h a s e l l  method o f  a c c o u n t i n g  a s  d i s t i n g u i s h e d  f rom t h e  

method known a s  " p o o l i n g  o f  i n t e r e s t s . "  AEP u r g e s  t h a t  t h e  "pu rchase"  

method i s  i n  a c c o r d a n c e  w i t h  t h e  Uniform System of  Accoun t s  f o r  

P u b l i c  U t i l i t y  H o l d i n g  Companies and m e e t s  t h e  s t a n d a r d s  o f  t h e  A c t .  

I t  p o i n t s  o u t  t h a t  t h e  "pu rchase"  method h a s  been used i n  a number 

o f  AEF a c q u i s i t i o n s  which r e c e i v e d  Commission a p p r o v a l  i n  t h e  p a s t ,  

a s  w e l l  a s  i n  o t h e r  c a s e s .  The D i v i s i o n  c o n t e n d s  t h a t  t h e  p u r c h a s e  

t r e a t m e n t  f o r  t h e  p roposed  s t o c k  t r a n s a c t i o n  i s  imprope r  and n o t  i n  

a c c o r d a n c e  w i t h  sound a c c o u n t i n g  p r i n c i p l e s .  The D i v i s i o n  p o i n t s  o u t  

t h a t  u n d e r  t h e  I t pu rchase"  method o f  a c c o u n t i n g ,  AEP1s i n v e s t m e n t  i n  

t h e  CSOE common s t o c k  would b e  c a r r i e d  on AEP1s books a t  a n  amount 

s u b s t a n t i a l l y  i n  e x c e s s  o f  CSOE1s u n d e r l y i n g  book v a l u e .  

A p e r u s a l  o f  t h e  Commission d e c i s i o n s  r e l i e d  upon by AEP 

i n d i c a t e s  t h a t  t h e y  were  d e c i d e d  i n  t h e  p e r i o d  1946 t h r o u g h  1950 and 

o n e  i n  1954.  A r e v i e w  o f  l a t e r  Commission o p i n i o n s  r e v e a l s  t h a t  where 

a c q u i s i t i o n s  were  e f f e c t e d  i n  s t o c k  f o r  s t o c k  t r a n s a c t i o n s  a p p r o v a l  

was on t h e  b a s i s  o f  p o o l i n g  o f  i n t e r e s t s  a c c o u n t i n g .  N o r t h e a s t  

U t i l i t i e s ,  Ho ld ing  Company A c t  R e l e a s e  No. 15825 (1967) ;  Midd le  Sou th  

-U t i l i t i e s ,  I n c . ,  H o l d i n g  Company Act  R e l e a s e  No. 17116 ( 1 9  71); --N a t i o n a l  

F u e l  Gas Company, H o l d i n g  Company Ac t  R e l e a s e  No. 16527 ( 1 9 6 9 ) ;  and I 



-H a w a i i a n  E l e c t r i c  Company, I s . ,  H o l d i n g  Company A c t  R e l e a s e  No. 

16592 ( 1 9 7 0 ) .  I n  g i v i n g  c o n s i d e r a t i o n  t o  t h e  a p p r o p r i a t e  method by 

w h i c h  a c q u i s i t i o n s  s h o u l d  b e  a c c o u n t e d  f o r ,  t h e  v i e w s  o f  t h e  a c c o u n t i n g  

p r o f e s s i o n  may b e  l o o k e d  t o  a s  a  g u i d e .  T h e  Amer ican  I n s t i t u t e  o f  

C e r t i f i e d  P u b l i c  A c c o u n t a n t s  h a s  e s t a b l i s h e d  a c c o u n t i n g  p r i n c i p l e s  

w h i c h  t h e  p r o f e s s i o n  b e l i e v e s  a c c u r a t e l y  r e f l e c t s  t h e  f i n a n c i a l  e f f e c t s  

o f  b u s i n e s s  c o m b i n a t i o n s  upon s h a r e h o l d e r s .  I n  1970 t h e  A c c o u n t i n g  

P r i n c i p l e s  B o a r d  o f  t h e  A m e r i c a n  I n s t i t u t e  o f  C e r t i f i e d  P u b l i c  

A c c o u n t a n t s  p u b l i s h e d  i t s  o p i n i o n  w h i c h  i t  s t a t e s  i s  a p p l i c a b l e  t o  

r e g u l a t e d  c o m p a n i e s ,  among o t h e r s .  T h e  Board  c o n c l u d e d  t h a t  a 

b u s i n e s s  c o m b i n a t i o n  i n v o l v i n g  a l l  o f  t h e  d i s t i n c t i v e  c o n d i t i o n s  

d e s c r i b e d  i n  p a r a g r a p h s  45 t o  48 o f  i t s  o p i n i o n ,  s h o u l d  b e  a c c o u n t e d  

f o r  by t h e  p o o l i n g  o f  i n t e r e s t s  method;  a n d  t h a t  a l l  o t h e r  b u s i n e s s  

c o m b i n a t i o n s  s h o u l d  b e  t r e a t e d  a s  t h e  a c q u i s i t i o n  o f  o n e  company 

by a n o t h e r  a n d  a c c o u n t e d  f o r  by t h e  p u r c h a s e  method .  ( O p i n i o n s  o f  

t h e  A c c o u n t i n g  P r i n c i p l e s  Board  o f  t h e  Amer ican  I n s t i t u t e  o f  

C e r t i f i e d  P u b l i c  A c c o u n t a n t s  - No. 1 6 ,  A u g u s t  1 9 7 0  p p .  2 8 2 ,  2 9 5 - 3 0 5 ) .  

I n  t h a t  c o n n e c t i o n ,  t h e  Commission r e c e n t l y  s t a t e d  t h a t  t h e  o v e r r i d i n g  

t h r u s t  o f  O p i n i o n  No. 1 6  r e q u i r e s  t h a t  a c o m b i n a t i o n  r e p r e s e n t  a 

s h a r i n g  o f  r i g h t s  and  r i s k s  among c o n s t i t u e n t  s t o c k h o l d e r  g r o u p s  

i f  i t  i s  t o  b e  a  p o o l i n g  o f  i n t e r e s t s .  ( A c c o u n t i n g  S e r i e s  R e l e a s e  No. 

1 3 0 ,  S e p t e m b e r  2 9 ,  1 9 7 2 ;  A c c o u n t i n g  S e r i e s  R e l e a s e  No. 1 3 5 ,  J a n u a r y  

5 ,  1 9 7 3 . )  

T h e  p r o p o s e d  s t o c k  f o r  s t o c k  t r a n s a c t i o n  b e t w e e n  t h e  two 

c o m p a n i e s  meets a l l  o f  t h e  d i s t i n c t i v e  c o n d i t i o n s  r e q u i r e d  f o r  a  

p o o l i n g  o f  i n t e r e s t s ;  and  i s  a n  example  o f  a c o m b i n a t i o n  i n  which  
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s t o c k h o l d e r  g r o u p s  exchange  v o t i n g  cornm3n s t o c k  i n  a  r a t i o  t h a t  

d e t e r m i n e s  t h e i r  r e s p e c t i v e  i n t e r e s t s  i n  t h e  combined c o r p o r a t i o n .  

I n  l i g h t  o f  t h e  f o r e g o i n g ,  i t  i s  c l e a r  t h a t  t h e  a p p r o p r i a t e  

method of  r e f l e c t i n g  t h e  proposed  a c q u i s i t i o n  would be  on t h e  b a s i s  

of  " p o o l i n g  o f  i n t e r e s t s " . .  I n  v iew of  t h e  f a c t ,  however ,  t h a t  t h e  

r e q ~ i s i t e  f i n d i n g s  f o r  a p p r o v a l  o f  t h e  proposed  a c q u i s i t i o n  u n d e r  

S e c t i o n s  1 0 ( b ) ( l )  and 1 0 ( c ) ( 2 )  c a n n o t  b s  made, i t  becomes u n n e c e s s a r y  

t o  make a n y  d e t e r m i n a t i o n  w i t h  r e s p e c t  t o  t h e  p r o p e r  a c c o u n t i n g  

t r e a t m e n t  t h e r e f o r .  

R e t e n t i o n  of  I n t e r e s t s  i n  S u b s i d i a r i e s  o f  CSOE 

S e c t i o n  1 0 ( c ) ( l )  o f  t h e  A c t ,  i n  p e r t i n e n t  p a r t ,  p r o v i d e s  t h e  

Commission s h a l l  n o t  a p p r o v e  an  a c q u i s i t i o n  o f  s e c u r i t i e s  o r  of  a n y  

o t h e r  i n t e r e s t  which i s  d e t r i m e n t a l  t o  c a r r y i n g  o u t  of  t h e  p r o v i s i o n s  

of  S e c t i o n  11 .  Under t h e  l a t t e r  s e c t i o n  t h e  Commission i s  a u t h o r i z e d  

t o  p e r m i t  a h o l d i n g  company t o  r e t a i n  o t h e r  b u s i n e s s e s  u n d e r  c e r t a i n  

c i r c u m s t a n c e s  and  h a s  h e l d  t h a t  t h e  r e t e n t i o n  of a n o n - u t i l i t y  e n t e r -

p r i s e  i s  p e r m i t t e d  o n l y  on a n  a f f i r m a t i v e  showing o f  a n  o p e r a t i o n a l  

o r  f u n c t i o n a l  r e l a t i o n s h i p  between t h e  o p e r a t i o n s  o f  t h e  r e t a i n a b l e  

u t i l i t y  sys t em and t h e  n o n - u t i l i t y  b u s i n e s s  s o u g h t  t o  b e  r e t a i n e d ,  

and t h a t  such  r e t e n t i o n  would b e  i n  t h e  p u b l i c  i n t e r e s t .  The Commission 

h a s  a l s o  h e l d  t h a t  a n y  i n t e r e s t s  whose r e t e n t i o n  would n o t  b e  p e r m i t t e d  

u n d e r  S e z t i o n  l l ( b ) ( l )  may n o t  be  a c q u i r e d  u n d e r  S e c t i o n  1 0 ( c ) ( l ) .  

Texas  U t i l i t i e s  Company, 21 S.E.C. 8 2 7 ,  829  ( 1 9 4 6 ) .  

The  r e c o r d  shows t h a t  CSOE owns a l l  o f  t h e  o u t s t a n d i n g  s t o c k  

o f  Columbus T r a n s i t  Company, Midway R a i l r o a d  Company, Simco I n c . ,  and 

Colornet ,  I n c .  The T r a n s i t  Conpany o p e r a t e s  a  mo to r  bus  sys t em f o r  u rban  



t r a n s p ~ r t a t i o n  w i t h i n  t h e  c i t y  o f  Columbus,  O h i o .  AEP c o n c e d e s  

t h a t  i t s  r e t e n t i o n  of t h e  t r a n s i t  company i s  n o t  a p p r o p r i a t e .  AEP 

r e q u e s t s  t h a t  t h e  commiss ion  r e s e r v e  j u r i s d i c t i o n ,  i n  t h e  e v e n t  t h e  

p r o p o s e d  t r a n s a c t i o n  i s  a p p r o v e d ,  t o  r e q u i r e  a t  a l a t e r  d a t e ,  a f t e r  

f u r t h e r  p r o c e e d i n g s  u n d e r . t h e  1935 A c t ,  t h e  d i s p o s i t i o n  o f  t h e  s a i d  

t r a n s i t  company. S i m i l a r  r e q u e s t  i s  made w i t h  r e s p e c t  t o  t h e  o t h e r  

t h r e e  s u b s i d i a r i e s  o f  CSOE a l t h o u g h  AEP d o e s  n o t  concede  t h a t  d i s p o s i t i o n  

of  t h e s e  compan i e s  i s  r e q u i r e d .  

I t  i s  c o n c l u d e d , h o w e v e r , t h a t  f o r  t h e  r e a s o n s  s t a t e d  a b o v e  

w i t h  r e s p e c t  t o  ( i  t h e  e x c h a n g e  r a t i o  'and ( i i )  t h e  a c c o u n t i n g  

t r e a t m e n t ,  i t  i s  u n n e c e s s a r y  t o  make a n y  d e t e r m i n a t i o n  w i t h  r e s p e c t  

t o  t h e  s u b s i d i a r i e s  o f  CSOE, A c c o r d i n g l y ,  

IT  I S  ORDERED t h a t  t h e  a p p l i c a t i o n - d e c l a r a t i o n  of  American 

E l e c t r i c  Power Company, I n c .  f o r  a u t h o r i z a t i o n  t o  make a n  o f f e r  t o  

h o l d e r s  o f  t h e  o u t s t a n d i n g  common s t o c k  o f  Columbus and S o u t h e r n  

O h i o  E l e c t r i c  Company t o  exchange  t h e i r  s h a r e s  o f  common s t o c k  f o r  

s h a r e s  o f  American E l e c t r i c  Power Company's  common s t o c k  on t h e  

b a s i s  o f  1 . 3  s h a r e s  o f  AEP 's  s t o c k  f o r  e a c h  o n e  s h a r e  o f  CSOE'S 

common s t o c k  b e , s n d  t h e  same h e r e b y  i s ,  d e n i e d .  

P u r s u a n t  t o  R u l e  1 7 ( b )  o f  t h e  commission'^ R u l e s  o f  P r a c t i c e  

a  p a r t y  may f i l e  a p e t i t i o n  f o r  Commission r e v i e w  of  t h i s  i n i t i a l  

d e c i s i o n  w i t h i n  f i f t e e n  d a y s  a f t e r  s e r v i c e  t h e r e o f  on  him.  I n  a c c o r d a n c e  

w i t h  t h e  p r o v i s i o n s  o f  R u l e  1 7 ( f )  t h i s  i n i t i a l  d e c i s i o n  s h a l l  become 

t h e  f i n a l  d e c i s i o n  of  t h e  Commission a s  t o  e a c h  o f  t h e  p a r t i e s  u n l e s s  

s u c h  p a r t i e s  f i l e  a  p e t i t i o n  t o  r e v i e w  p u r s u a n t  t o  R u l e  1 7 ( b )  o r  t h e  



Commission p u r s u a n t  t o  R u l e  1 7 ( c )  d e t e r m i n e s  on  i t s  own i n i t i a t i v e  

t o ,  o r d e r  r e v i e w  a s  t o  e a c h  s u c h  p a r t y .  I f  a p a r t y  t i m e l y  f i l e s  a 

p e t i t i o n  t o  r e v i e w  o r  t h e  Commission t a k e s  a c t i o n  t o  r e v i e w  a s  t o  a 
5 7  

p a r t y ,  t h i s  d e c i s i o n  s h a l l  n o t  become f i n a l  a s  t o  t h a t  p a r t y .  

A d m i n i s t r  t i v e  Law J u d g e  f 

W a s h i n g t o n ,  D.C. 
J u l y  18, 1 9 7 3  

5 7 /  	 A l l  c o n t e n t i o n s  a n d  p r o p o s e d  f i n d i n g s  and  c o n c l u s i o n s  h a v e  b e e n  
c a r e f u l l y  c o n s i d e r e d .  T h i s  i n i t i a l  d e c i s i o n  i n c o r p o r a t e s  t h o s e  
w h i c h  h a v e  b e e n  a c c e p t e d  a n d  f o u n d  n e c e s s a r y  f o r  i n c l u s i o n  h e r e i n  




