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The P r o c e e d i n g s :  G e n e r a l  S t a t e m e n t  

The c e n t r a l  s i t u a t i o n  i n  t h e s e  p r i v a t e  p r o c e e d i n g s  i n v o l v e s  

a c t i v i t y  by t h e  b r o k e r - d e a l e r  f i r m  C o l l i n s  S e c u r i t i e s  C o r p o r a t i o n  

("CSC" o r  " r e g i s t r a n t " )  i n  J u n e ,  J u l y  and August  1968,  i n  t h e  a c q u i -  

s i t i o n  and s a l e  o f  s h a r e s  o f  common s t o c k  o f  a  young Wyoming l i f e  

i n s u r a n c e  company, B i g  Horn N a t i o n a l  L i f e  I n s u r a n c e  Company ("Big 

Hornn1) .  The o r d e r  f o r  t h e s e  p r o c e e d i n g s  ("Order")  was i s s u e d  by t h e  

Commission on August  4 ,  1970 p u r s u a n t  t o  S e c t i o n s  1 5 ( b ) ,  15A and 

1 9 ( a ) ( 3 )  of  t h e  S e c u r i t i e s  Exchange Act  o f  1934 (Exchange A c t )  and 

S e c t i o n  203(d )  o f  t h e  I n v e s t m e n t  A d v i s e r s  Act  o f  1940 ( A d v i s e r s  A c t )  

t o  d e t e r m i n e  whe the r  CSC, i t s  p r e s i d e n t  Timothy C o l l i n s  ( C o l l i n s ) ,  

i t s  v i c e  p r e s i d e n t  Vern Korne l sen  ( K o r n e l s e n ) ,  i t s  v i c e  p r e s i d e n t  

and s e c r e t a r y  Gar ry  Smith ( S m i t h ) ,  s i n g l y  and i n  c o n c e r t  v i o l a t e d  t h e  
1 / - 

a n t i - f r a u d  p r o v i s i o n s  of  t h e  s e c u r i t i e s  l aws ,  whe the r  some o f  t h e s e  

r e s p o n d e n t s  v i o l a t e d  o r  a i d e d  and a b e t t e d  o t h e r  v i o l a t i o n s  o f  t h e  

s e c u r i t i e s  laws and r e g u l a t i o n s  t h e r e u n d e r ,  and whe the r  some o f  them 

committed v i o l a t i o n s  i n  c o n n e c t i o n  w i t h  r e g i s t r a n t  s r e c o r d s  and i n  

t h e  r e q u i r e m e n t  f o r  t h e  s u p e r v i s i o n  o f  t h e  employees  o f  a  b r o k e r -  

d e a l e r  and i n v e s t m e n t  a d v i s e r .  

I n  J u l y  1968,  CSC had f u r n i s h e d  t o  s h a r e h o l d e r s  o f  B i g  Horn a l m o s t  

$400,000 f o r  t h e  e x e r c i s e  of w a r r a n t s  f o r  t h e  p u r c h a s e  o f  75 ,694  s h a r e s  

o f  B ig  Horn common s t o c k  a t  t h e  e x e r c i s e  p r i c e  of $5.00.  CSC t h u s  a c q u i r e d  

a  b e n e f i c i a l  i n t e r e s t  i n  t h e s e  s h a r e s ,  and a t  t h e  same t i m e  i t  s o l d  a  sub- 

s t a n t i a l  p o r t i o n  o f  them t o  i t s  c u s t o m e r s ,  sometimes by p l a c i n g  them i n t o  

c u s t o m e r  a c c o u n t s  a t  $5-118 p e r  s h a r e .  (A p r o s p e c t u s  o f  J u l y  2 ,  1968 w i t h  a  

s t i c k e r  o f  J u l y  11 was i n v o l v e d  and i s  d i s c u s s e d  l a t e r ) .  T h e s e  

1 /  S e c t i o n  1 7 ( a )  o f  t h e  S e c u r i t i e s  Act  o f  1933 and S e c t i o n  1 0 ( b )  o f  t h e  - 
Exchange A c t  and R u l e  l o b - 5  t h e r e u n d e r ,  t h e  compos i t e  e f f e c t  o f  which 
p r o h i b i t s  t h e  o f f e r  o r  s a l e  of  s e c u r i t i e s  by a  scheme t o  d e f r a u d  o r  by 
u n t r u e  o r  m i s l e a d i n g  s t a t e m e n t s  o f  m a t e r i a l  f a c t s  o r  any  a c t  o r  p r a c t i c e  
o f  f r a u d .  



c u s t o m e r  a c c o u n t s  w e r e  "managedB1 b y  CSC u n d e r  o r a l  a u t h o r i t y  b u t  w i t h o u t  

t h e  w r i t t e n  a u t h o r i t y  o n  w h i c h  t h e  I 1 d i s c r e t i o n a r y  a c c o u n t 1 '  b e t w e e n  a  

b r o k e r - d e a l e r  f i r m  a n d  i t s  c u s t o m e r  i s  n o r m a l l y  b a s e d .  O t h e r  p o r t i o n s  o f  

t h e s e  s h a r e s  were s o l d  by n e g o t i a t i o n  i n  o v e r - t h e - c o u n t e r  t r a n s a c t i o n s  

t o  CSC c u s t o m e r s  o r  c l i e n t s ,  i n c l u d i n g  i t s  o f f i c e r s  a n d  e m p l o y e e s ,  

a n d  i n s t i t u t i o n a l  a c c o u n t s ,  a l s o  a t  5 1/8 p e r  s h a r e .  T h e r e a f t e r ,  t r a d i n g  

i n  t h e  s h a r e s  o f  B i g  Horn became a c t i v e  i n  t h e  o v e r - t h e - c o u n t e r  m a r k e t ,  a n d  

p r i c e s  r e a c h e d  a  p e a k  o f  a b o u t  9 ,  a n d  t h e r e a f t e r  d e c l i n e d .  

The  D i v i s i o n  o f  E n f o r c e m e n t  ( f o r m e r l y  t h e  D i v i s i o n  o f  T r a d i n g  

a n d  M a r k e t s )  a s s e r t s ,  among o t h e r  t h i n g s ,  t h a t  a c q u i s i t i o n  and d i s -  

p o s i t i o n  o f  t h e  s h a r e s  by r e g i s t r a n t  w e r e  a c c o m p l i s h e d  u n d e r  a 

scheme f r a u d u l e n t l y  c o n c e i v e d  a n d  f r a u d u l e n t l y  a c c o m p l i s h e d  ; t h a t  t h e  

o v e r - t h e - c o u n t e r  m a r k e t  f o r  B i g  Horn s t o c k  had been  a n d  c o n t i n u e d  t o  

b e  m a n i p u l a t e d  a n d  c o n t r o l l e d  by i t  i n  p u r s u a n c e  o f  t h e  scheme;  

t h a t  r e g i s t r a n t  f a l s i f i e d  i t s  r e c o r d s  i n  o r d e r  t o  c o v e r  up f r a u d u l e n t  

a c t i v i t y ,  a n d  t h a t  i t s  c u s t o m e r s  w e r e  d e f r a u d e d  by b e i n g  s o l d  s t o c k  

a t  e x c e s s i v e  p r i c e s  u n d e r  f r a u d u l e n t  c i r c u m s t a n c e s  and w i t h o u t  a d e -  

q u a t e  d i s c l o s u r e  o f  m a t e r i a l  f a c t s .  
lg/ 

T h e  C o l l i n s  r e s p o n d e n t s  a n d  r e s p o n d e n t  K o r n e l s e n  d e f e n d  t h e  

a c t i v i t y  o f  CSC a n d  i t s  a g e n t s  a s  a  l e g i t i m a t e  a n d  l a w f u l  p l a n  

l a /  - R e s p o n d e n t  G a n y  S m i t h  was s u b p o e n a e d  by t h e  D i v i s i o n  and  t e s t i -  
f i e d .  E x c e p t  f o r  v e r y  l i m i t e d  a t t e n d a n c e  b e c a u s e  o f  demands  on  
h i s  time h e  d i d  n o t  o t h e r w i s e  p a r t i c i p a t e  i n  t h e  p r o c e e d i n g s ,  
a n d  h e  f i l e d  n o  p o s t - h e a r i n g  d o c u m e n t s .  H e  i s  n o t  engaged  i n  
t h e  s e c u r i t i e s  i n d u s t r y  and  d o e s  n o t  i n t e n d  t o  r e t u r n  t o  i t .  



designed t o  h e l p  Big  Horn a c h i e v e  a  s t a t u s  which i t  r i g h t f u l l y  deserved both  

i n  t h e  i n s u r a n c e  i n d u s t r y  and a s  a  p r o s p e c t i v e  conglomerate  o r  h o l d i n g  

company which would a c q u i r e  d i v e r s i f i e d  i n t e r e s t s  o u t s i d e  of  t h e  

i n s u r a n c e  f i e l d .  They contend t h a t  t h e  p lan  f o r  t h e  a c q u i s i t i o n  of 

Big Horn s t o c k  was u n t a i n t e d  by f raud  i n  t h e  purchase  o r  i n  t h e  s a l e  

o f  t h e  s t o c k ,  t h a t  t h e  p l a n  o r  scheme was executed i n  accordance  wi th  

t h e  law and s u b s t a n t i a l l y  i n  accordance  w i t h  t h e  a d v i c e  o f  competent 

and r e s p e c t e d  l e g a l  c o u n s e l ,  and t h a t  a l l  c h a r g e s ,  w i t h  c e r t a i n  

r e l a t i v e l y  minor e x c e p t i o n s ,  a r e  u n f a i r  and unfounded . 
The h e a r i n g  i n  t h e s e  p roceed ings  was he ld  a t  Denver ,  Colorado,  

beg inn ing  on J u n e  7 ,  1971 and con t inued  through J u n e  18,  1971,  a t  

which t ime  i t  was r e c e s s e d :  i t  resumed on J u l y  1 2 ,  1971 and cont inued 

through J u l y  23,  1971,  when i t  was a g a i n  recessed :  i t  resumed on 

O c t o b e r  4 ,  1971 and con t inued  through Oc tober  1 9 ,  1971,  on which d a t e  

it  was concluded.  

A t  t h e  opening o f  t h e  h e a r i n g  on J u n e  7 ,  t h e  Order  was amended on 

motion of t h e  D i v i s i o n  and wi thou t  o b j e c t i o n ,  by add ing  a l l e g a t i o n s  wi th  

regard  t o  r e g i s t r a n t ' s  s t a t u s  a s  a n  inves tment  a d v i s e r  and w i t h  regard  t o  

Big Horn r e g i s t r a t i o n  s t a t e m e n t s  f i l e d  f o r  common s t o c k ,  w a r r a n t s  and s h a r e s  

r e l a t i n g  t o  t h e  war ran t  t r a n s a c t i o n  w i t h  which we a r e  now d i r e c t l y  concerned.  

The amendments added a s  pa ragraphs  G and H ,  P a r t  I ,  a r e  a s  f o l l o w s :  

"G. R e g i s t r a n t  i s  r e g i s t e r e d  a s  a n  inves tment  a d v i s e r  
p u r s u a n t ~ t o  S e c t i o n  2 0 3 ( c )  o f  t h e  Investment  Advise r s  Act 
of  1940,  and h a s  been s o  r e g i s t e r e d  s i n c e  May 6 ,  1966,  under  
t h e  p r e s e n t  name." 

"H. Big  Horn N a t i o n a l  L i f e  I n s u r a n c e  Company f i l e d  
r e g i s t r a t i o n  s t a t e m e n t s  f o r  i t s  s h a r e s  o f  common s t o c k ,  
employees '  s t o c k  o p t i o n s  and w a r r a n t s  t o  purchase  under ly ing  
s h a r e s  of  common s t o c k ,  which r e g i s t r a t i o n  s t a t e m e n t s  
became e f f e c t i v e  on March 1 4 t h ,  1966,  and March 2 0 t h ,  1967 
r e s p e c t i v e l y .  



A t  t h e  same t i m e ,  o v e r  t h e  o b j e c t i o n  of t h e  C o l l i n s  r e sponden t s  a 

new paragraph "I1', a s  f o l l o w s ,  was added t o  P a r t  I1 of  t h e  O r d e r ,  on 

motion made e a r l i e r  by t h e  D i v i s i o n :  

"1. During t h e  pe r iod  from June  l s t ,  1968 t o  A p r i l  
1 6 t h ,  1969,  R e g i s t r a n t  w i l l f u l l y  v i o l a t e d  S e c t i o n  5 ( b )  
of  t h e  S e c u r i t i e s  Act and respondent  C o l l i n s  w i l l f u l l y  
a ided  and a b e t t e d  such v i o l a t i o n  i n  t h a t  R e g i s t r a n t  made 
u s e  o f  t h e  means and i n s t r u m e n t s  of  t r a n s p o r t a t i o n  and 
communication i n  i n t e r s t a t e  commerce and of  t h e  m a i l s  t o  
c a r r y  and t o  t r a n s m i t  p r o s p e c t u s e s  r e l a t i n g  t o  common 
s t o c k  of  Big Horn Na t iona l  L i f e  Insurance  Company wi th  
r e s p e c t  t o  which r e g i s t r a t i o n  s t a t e m e n t s  had been f i  led 
under  t h e  S e c u r i t i e s  Act o f  1933, a s  amended, which p ros -  
p e c t u s  h a s  f a i l e d  t o  meet t h e  requ i rements  o f  S e c t i o n  10 
of  t h e  S e c u r i t i e s  Act of 1933,  a s  amended." 2/ 

I t  was s t i p u l a t e d  by counse l  and I f i n d  w i t h  r e s p e c t  t o  a l l  

cha rges  and a l l  r e sponden t s  t h a t  t h e  j u r i s d i c t i o n a l  means o f  communi- 

c a t i o n  were used i n  t h e  a c t i v i t i e s  under  c o n s i d e r a t i o n .  

A t  t h e  conc lus ion  of  t h e  h e a r i n g  an i n i t i a l  d e c i s i o n  by t h e  

unders igned was reques ted  by counse l  f o r  t h e  C o l l i n s  r e s p o n d e n t s .  

On February  1, 1973,  o r a l  argument was he ld  b e f o r e  me by 

counse l  f o r  t h e  C o l l i n s  r e sponden t s  and counse l  f o r  t h e  D i v i s i o n .  

The o r a l  argument fo l lowed t h e  f i l i n g  of e x t e n s i w  p o s t - h e a r i n g  docu- 

ments by t h e s e  p a r t i e s  and motions and c r o s s  motions wi th  r e s p e c t  

t o  t h e  documents. Respondent Kornelsen d i d  n o t  f i l e  p o s t - h e a r i n g  

documents,  b u t  i n  a  l e t t e r  t o  t h e  unders igned h e  expressed o p p o s i t i o n  

t o  t h e  D i v i s i o n ' s  proposed f i n d i n g s  and c o n c l u s i o n s ,  and agreement 

w i t h  t h o s e  submit ted  on beha l f  of  t h e  C o l l i n s  r e sponden t s .  

The f i n d i n g s  and c o n c l u s i o n s  h e r o i n  a r e  based upon a  

2 /  The b a s i s  f o r  t h e  o b j e c t i o n  t o  t h e  motion was t h a t  t h i s  was a  complete ly  - 
new charge  t o  t h e  e f f e c t  t h a t  a  p u b l i c a t i o n  of  N a t i o n a l  D a i l y  Quota t ion  
S e r v i c e s ,  I n c .  commonly known a s  "pink s h e e t s "  c o n s t i t u t e s  a  p r o s p e c t u s  
and t h a t  such charge  should  be cons ide red  and added t o  t h e  O r d e r  o n l y  by 
t h e  Commission. However, t h e  Commission had r u l e d ,  on Oc tober  20 ,  1970,  
t h a t  a t  t h e  opening of  t h e  h e a r i n g  t h i s  motion t o  amend t h e  Order  should 
should be  r u l e d  on by t h e  unders igned .  



- 5 -  

preponderance of  t h e  ev idence  a s  determined from t h e  record f o l l o w i n g  

t h e  o r a l  argument and upon o b s e r v a t i o n  of t h e  w i t n e s s e s  and e v a l u a t i o n  

of t h e i r  tes t imony and of  a l l  ev idence  i n  t h e s e  p roceed ings .  

The Respondents 

a .  CSC and C o l l i n s  

R e g i s t r a n t  i s  a  c o r p o r a t i o n  r e g i s t e r e d  a s  a  b r o k e r - d e a l e r  pur- 

s u a n t  t o  S e c t i o n  15(b)  of  t h e  Exchange Act and h a s  been so r e g i s t e r e d  

s i n c e  September 22,  1960, under i t s  p r e s e n t  name and under  t h e  name 

o f  a  p r e d e c e s s o r  f i r m ,  C o l l i n s ,  E t h e r t o n  & A s s o c i a t e s .  The f i r m  

a l s o  has  been r e g i s t e r e d  s i n c e  May 6 ,  1966 a s  a n  investment  a d v i s e r ,  

p u r s u a n t  t o  S e c t i o n  203(c )  o f  t h e  Advise r s  Ac t .  I n  1966, when C o l l i n s  

a c q u i r e d  v i r t u a l l y  s o l e  ownership o f  t h e  f i r m ,  i t s  name was changed 

t o  C o l l i n s  S e c u r i t i e s  Corpora t ion .  I n  1968, a t  t h e  t ime  of  t h e  a c t i v i t y  

i n  q u e s t i o n ,  t h e  f i r m  had o v e r  f i f t y  employees,  w i t h  o f f i c e s  i n  

Denver,  i n  New York C i t y  and i n  Los Angeles .  C o l l i n s  a l s o  had p l a n s  

f o r  opening o f f i c e s  i n  Boston and Chicago (Div.  Ex. 6 ) .  I n  1968 t h e  

f i r m  became a  member o f  t h e  Midwest S tock  Exchange and t h e r e a f t e r  it 

became a  member of t h e  American Stock Exchange. 

C o l l i n s  i s ,  and was d u r i n g  t h e  r e l e v a n t  pe r iod  i n  1968, t h e  

p r e s i d e n t ,  a  d i r e c t o r ,  and c h i e f  e x e c u t i v e  o f f i c e r  o f  r e g i s t r a n t .  

H e  is a  g r a d u a t e  o f  t h e  U n i v e r s i t y  of Denver and i n  1968 had o v e r  

t e n  y e a r s  of  exper ience  i n  v a r i o u s  a s p e c t s  o f  t h e  s e c u r i t i e s  i n d u s t r y .  

A s  p r e s i d e n t  of t h e  r e g i s t r a n t  f i r m ,  C o l l i n s  expanded i t s  b u s i n e s s  

e x t e n s i v e l y ,  and i n  1968 t h e  f i r m  engaged no t  o n l y  i n  mutual fund 

d e a l e r s h i p  b u t  a l s o  i n  r e s e a r c h  and i n  t r a d i n g  of  r e g i o n a l  o r  l o c a l  

i s s u e s  f o r  i n s t i t u t i o n a l  c l i e n t s  and f o r  i t s  r e t a i l  a c c o u n t s ,  a s  w e l l  



a s  market-making i n  ove r -  t h e - c o u n t e r  i s s u e s .  

C o l l i n s  r ega rded  h imse l f  a s  a n  e x p e r t  i n  a n a l y z i n g  l i f e  

i n s u r a n c e  s t o c k s  and h e  was t h e  pr imary  i n s u r a n c e  a n a l y s t  and s p e c i a l i s t  

i n  t h e  f i r m .  H e  had s t u d i e d  t h e  l i f e  i n s u r a n c e  companies ,  i n c l u d i n g  

B i g  Horn ,  i n  t h e  Rocky Mountain r e g i o n .  Beginning i n  e a r l y  1967, t h e  

commencement of t h e  r e l e v a n t  of t h e s e  p r o c e e d i n g s ,  u n t i l  1969 

o r  1970,  CSC a c t e d  a s  i n v e s t m e n t  a d v i s e r  f o r  B ig  Horn i n  managing 

i t s  i n v e s t m e n t  p o r t f o l i o ,  r e c e i v i n g  a  f e e  f o r  i t s  s e r v i c e s .  I n  e a r l y  

o r  mid- 1968,  u n d e r  c i r c u m s t a n c e s  d e s c r i b e d  below, C o l l i n s  d e c i d e d  t h a t  

CSC shou ld  become a g g r e s s i v e l y  invo lved  w i t h  Big  Horn and i t s  s t o c k ,  

and a p l a n  f o r  development  o f  Big  Horn i n t o  a  h o l d i n g  company and,  sometime 

t h e r e a f t e r ,  p l a n s  f o r  CSC's a c q u i s i t i o n  and f o r  s e l l i n g  and t r a d i n g  

t h e  s t o c k  were pur sued .  The d e c i s i o n s  were c o n s i s t e n t  w i t h  t h e  a g g r e s s i v e  

n a t u r e  and d i s p o s i t i o n  of  C o l l i n s ,  a  young man 27 y e a r s  of  a g e  a t  

t h a t  t ime ,and  conformed t o  t h e  s t y l e  i n  which h e  o p e r a t e d .  The d e c i s i o n  

o f  Big  Horn t o  form a h o l d i n g  company was a l s o  c o n s i s t e n t  w i t h  b o t h  t h e  

t r e n d  of  t h e  t imes  towards  cong lomera te s  and w i t h  t h e  d e s i r e s  o f  i t s  

p r e s i d e n t  and o f  i t s  board  o f  d i r e c t o r s  t o  f o l l o w  t h i e  t r e n d ,  among o t h e r  

re* sms 
+eeees d i e c u s s e d  later.  

CSC conducted i t s  b u s i n e s s  under  f o u r  d e p a r t m e n t s .  I t s  c o r -  

p o r a t e  f i n a n c e  and s y n d i c a t i o n s  d e p a r t m e n t  performed f o r  r e g i o n a l  

companies c e r t a i n  inves tmen t  banking f u n c t i o n s  such a s  n e g o t i a t i n g  

a c q u i s i t i o n s  and m e r g e r s ,  and a r r a n g e d  f o r  f i n a n c i n g  , i n c l u d i n g  p r i v a t e  

p l acemen t s  and r e g i s t e r e d  o f f e r i n g s .  The f i r m  p a r t i c i p a t e d  th rough  
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t h i s  d e p a r t m e n t  i n  s e l l i n g  g r o u p s  f o r  u n d e r w r i t i n g s .  Kornelsen  was a n  

employee o f  t h e  d e p a r t m e n t  and i n  t h a t  c a p a c i t y  p l a y e d  a  s i g n i f i c a n t  

r o l e  i n  CSCts a c q u i s i t i o n  o f  t h e  B i g  Horn s t o c k  th rough  t h e  e x e r c i s e  

o f  t h e  w a r r a n t s  h e l d  by B i g  Horn s h a r e h o l d e r s .  

The  o v e r - t h e - c o u n t e r  t r a d i n g  d e p a r t m e n t  employed a p p r o x i m a t e l y  

f i v e  t r a d e r s  i n  1968 i n  t h e  t h r e e  o f f i c e s .  T h i s  d e p a r t m e n t  was headed 

by Donn Doug las s  ( D o u g l a s s  ) ,  v i c e - p r e s i d e n t  and d i r e c t o r  o f  CSC w i t h  

o v e r  1 6  y e a r s  of  e x p e r i e n c e  a s  a  t r a d e r  i n  t h e  o v e r - t h e - c o u n t e r  marke t  

and a s  a  s p e c i a l i s t  end  o d d - l o t  d e a l e r  on  t h e  P a c i f i c  C o a s t  S t o c k  

Exchange.  Dur ing  J u n e  and J u l y  1968,  CSC was t r a d i n g  a b o u t  60 t o  65 

o v e r - t h e - c o u n t e r  s t o c k s  i n  i t s  t h r e e  o f f i c e s .  A s  i t s  c h i e f  t r a d e r ,  

D o u g l a s s  was t r a d i n g  a b o u t  30 o f  t h e s e  i n  Denver.  Doug las s  became 

invo lved  i n d i r e c t l y  i n  t h e  w a r r a n t  t r a n s a c t i o n  by making a  t r a d i n g  market  

i n  B i g  Horn s t o c k  a t  t h e  d i r e c t i o n  o f  and u n d e r  i n s t r u c t i o n s  h e  

r e c e i v e d  from C o l l i n s  i n  J u n e  1968 and t h e r e a f t e r ,  a s  d i s c u s s e d  i n  

d e t a i l  below. Doug las s  had j o i n e d  t h e  f i r m  i n  J u l y  1966,  became v i c e  

p r e s i d e n t  and  d i r e c t o r  i n  September  1966,  and r e s i g n e d  on J u l y  1 9 ,  1969. 

A t h i r d  d e p a r t m e n t ,  sometimes r e f e r r e d  t o  by C o l l i n s  a s  t h e  

c a p i t a l  management d e p a r t m e n t ,  performed t h e  f  i n n ' s  r e t a i l  a c c o u n t  

b u s i n e s s .  C o l l i n s 1  t e s t i m o n y  s u g g e s t e d  t h a t  i t  was i n t e n d e d  t h a t  t h e  

f i r m  would a c c e p t  r e t a i l  a c c o u n t s  o n l y  f  rom c l i e n t s  who d e s i r e d  t o  

h a v e  t h e  f i r m  manage t h e i r  a c c o u n t s  on  a  d i s c r e t i o n a r y  o r  " q u a s i -  

d i s c r e t i o n a r y "  b a s i s .  However, i n  1968 w r i t t e n  d i s c r e t i o n a r y  a u t h o r i t y  

had n o t  been r e c e i v e d  from t h e  c l i e n t s  a s  r e q u i r e d  by r u l e s  o f  t h e  

N a t i o n a l  A s s o c i a t i o n  o f  S e c u r i t i e s  D e a l e r s  ( NASD 1, a n a t i o n a l  s e c u r i t i e s  a s s o c i t  

t i o n  r e g i s t e r e d  p u r s u a n t  t o  S e c t i o n  15A o f  t h e  Exchange A c t .  These  a c c o u n t s  



were admin i s te red  by Garry Smith ,  who worked under t h e  d i r e c t i o n  of 

C o l l i n s  and D r .  Delmar H a r t l e y  ( H a r t l e y ) ,  e x e c u t i v e  v i c e  p r e s i d e n t  

and a  d i r e c t o r .  H a r t l e y  a l s o  headed t h e  s o - c a l l e d  i n s t i t u t i o n a l  r esea rch  

and market ing depar tment  o f  CSC, which employed s e c u r i t i e s  a n a l y s t s  

and salesmen who s t u d i e d  o r  s o l d  s e c u r i t i e s  p r i m a r i l y  o f  companies 

e x p l o r i n g  o r  mining n a t u r a l  r e s o u r c e s  i n  t h e  Rocky Mountain reg ion  

o r  engaged i n  f i n a n c e  o r  i n  " s p e c i a l   situation^^^. Big Horn common s t o c k  

was o n e  of s e v e r a l  s p e c u l a t i v e  i s s u e s  wi th  which t h i s  depar tment  and 

CSC's t h r e e  o t h e r  depar tments  became involved i n  1968, by making a  

market i n  t h e  s t o c k ,  by t r a d i n g  i t  o v e r - t h e - c o u n t e r ,  and i n  t h e  war ran t  

t r a n s a c t i o n  which gave r i s e  t o  t h e s e  proceedings .  

I n  February 1969 t h e  f i r m  gave up i t s  Denver o f f i c e  and moved 

t o  New York C i t y ,  where i t  is  now conduct ing i t s  b u s i n e s s .  With t h e  

e x c e p t i o n  o f  C o l l i n s ,  none of  t h e  pe rsonne l  employed by t h e  f i r m  a t  

t h e  t ime  of  t h e  a l l e g e d  f r a u d u l e n t  a c t i v i t y  i s  now a n  employee. 

b .  Kornelsen 

Kornelsen i s  a  c e r t i f i e d  p u b l i c  accountan t  who h a s  had e x t e n s i v e  

exper ience  i n  t h a t  c a p a c i t y  w i t h  l a r g e  p u b l i c  account ing  f i r m s .  For  

s e v e r a l  y e a r s  h e  a l s o  had p r a c t i c e d  i n  h i s  own independent account ing  

f i r m  i n  Denver. Kornelsen was h i r e d  by C o l l i n s  f o r  CSC i n  January  

1968 t o  work on mergers and a c q u i s i t i o n s ,  and h i s  r o l e  i n  t h e  a l l e g e d  
3 / - 

scheme was s i g n i f i c a n t .  Soon a f t e r  h i s  employment, C o l l i n s  d e l e g a t e d  

3 i  Kornelsen e a r l i e r  was brought  i n t o  t h e  C o l l i n s  o r g a n i z a t i o n  a s  a n  - 
independent  CPA i n  1965 because  of  i t s  bookkeeping problems and 
p a r t i c u l a r l y  because o f  a  d e f a l c a t i o n  by a  former  employee. He was 
r e t a i n e d  t o  o r g a n i z e  t h e  bookkeeping t o  o b v i a t e  v i o l a t i o n s  of t h e  
s e c u r i t i e s  laws and r e g u l a t i o n s  and t o  p r e c l u d e  f u r t h e r  d e f a l c a t i o n s .  
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t o  him r e s p o n s i b i l i t y  f o r  working on a  p l a n  t o  c o n v e r t  Big  Horn i n t o  

a  h o l d i n g  company, and t h e r e a f t e r  u n d e r  C o l l i n s  i n s t r u c t i o n s  h e  

became t h e  p r imary  a c t o r  i n  CSC1s a c q u i s i t i o n  of  t h e  w a r r a n t  s t o c k .  

The D i v i s i o n  s c h a r g e  o f  f r a u d  i n v o l v e s  Korne l sen '  s d i r e c t  p a r t i c i p a t i o n  

i n  t h e  w a r r a n t  t r a n s a c t i o n .  I n  1969,  s h o r t l y  a f t e r  Kornelsen  became 

a  v i c e  p r e s i d e n t  and d i r e c t o r  of CSC, h e  r e s i g n e d  f rom t h e  f i r m .  

Smith C -  - 
A t  t h e  t i m e  o f  t h e  h e a r i n g ,  Smith was no l o n g e r  employed i n  

t h e  s e c u r i t i e s  i n d u s t r y .  He was s t u d y i n g  f o r  a  d e g r e e  a t  g r a d u a t e  

s c h o o l  w h i l e  b e i n g  employed a s  n i g h t  a u d i t o r  f o r  a  h o t e l ,  and had 

no i n t e n t i o n  t o  r e t u r n  t o  b r o k e r - d e a l e r  a c t i v i t y .  Smith had jo ined  

CSC i n  August  1964,  and became s e c r e t a r y  on  O c t o b e r  18, 1967 and 

v i c e  p r e s i d e n t  i n  1968. H e  r e s i g n e d  f rom t h e  f i r m  on December 31,  

1969.  

B i g  Horn 

B i g  Horn w a s  formed i n  1962 a s  a  small Wyoming l i f e  i n s u r a n c e  

company which s o l d  o r d i n a r y  l i f e  i n s u r a n c e  and f o u n d e r s - t y p e  i n s u r a n c e  

p o l i c i e s .  On O c t o b e r  25 ,  1965,  a  r e g i s t r a t i o n  s t a t e m e n t  w a s  f i l e d  

by B i g  Horn u n d e r  t h e  S e c u r i t i e s  A c t  o f  1933,  a s  amended, ( S e c u r i t i e s  

A c t ) ,  c o v e r i n g  common s t o c k  and a l s o  u n i t s  c o n s i s t i n g  o f  common 

s t o c k  and common s t o c k  p u r c h a s e  w a r r a n t s .  A f t e r  amendments and sub- 

s e q u e n t  f i l i n g s ,  t h e r e  were u l t i m a t e l y  o f f e r e d  i n  J u l y  1968,  unde r  a  

r e g i s t r a t i o n  s t a t e m e n t  f i l e d  on November 21, 1966,  a s  amended, 133,803 

s h a r e s  o f  common s t o c k  u n d e r l y i n g  s t o c k  w a r r a n t s  p r e v i o u s l y  



i s s u e d  and d u e  t o  e x p i r e  J u l y  2 5 ,  1968. 

I n  t h e  F a l l  o f  1966,  C o l l i n s  had m e t  Robe r t  E .  C o l e ,  J r .  

( C o l e )  i n  S a r a t o g a ,  Wyoming, and a  r a t h e r  c l o s e  r e l a t i o n s h i p  began.  

C o l e  had assumed t h e  p r e s i d e n c y  o f  B i g  Horn i n  May 1966,  f o l l o w i n g  

s e v e r a l  s to rmy  y e a r s  o f  proxy f i g h t s  and d i s a g r e e m e n t  a t  h i g h  l e v e l s  

o f  company management u n d e r  C o l e ' s  p r e d e c e s s o r .  The company had 

s u s t a i n e d  l o s s e s  each  y e a r  and  i t s  c u m u l a t i v e  d e f i c i t  a s  o f  December 

3 1 ,  1967 was $1 ,030,941.  D e s p i t e  a s u b s t a n t i a l  r e d u c t i o n  i n  new 

b u s i n e s s  w r i t t e n  i n  t h e  la tes t  t h r e e  y e a r s  (1965-19671,  p e r  s h a r e  
4  / - 

l o s s e s  c o n t i n u e d  and t h e  book v a l u e  o f  t h e  s h a r e s  c o n t i n u e d  t o  d e c l i n e .  

C o l l i n s  t e s t i f i e d  t h a t  when Co le  t o o k  o v e r ,  t h e  company wanted a  h i g h e r  

q u a l i t y  of  b u s i n e s s ,  and "I t h i n k  t h e y  p r o b a b l y  wanted t o  write a 

l i t t l e  less b u s i n e s s  b e c a u s e  i t  consumed s o  much s u r p l u s  t o  w r i t e  

a l o t  o f  b u s i n e s s . ' '  ( T r .  147-8 ) .  

A s  p r e s i d e n t  o f  B i g  Horn ,  C o l e  was e s p e c i a l l y  d e s i r o u s  o f  

c r e a t i n g  i n t e r e s t  i n  t h e  f i n a n c i a l  community i n  B i g  Horn s t o c k .  When 

t h e y  m e t  h e  sough t  t o  p e r s u a d e  C o l l i n s  t o  make a  market  i n  t h e  s t o c k ,  

4 /  The e v i d e n c e  d i s c l o s e d  a n  economic f a c t o r  w e l l - r e c o g n i z e d  i n  t h e  - 
l i f e  i n s u r a n c e  i n d u s t r y - - t h a t  a  new company w i l l  l o s e  money on  new 
b u s i n e s s  when i t  c a n n o t ,  u n d e r  S t a t e  I n s u r a n c e  Commission 
a c c o u n t i n g  p r o c e d u r e s ,  c a p i t a l i z e  t h e  i n i t i a l  e x p e n s e s  o f  w r i t i n g  
new p o l i c i e s ,  i n c l u d i n g  c o s t  o f  commissions and med ica l  e x a m i n a t i o n s .  

Much e v i d e n c e  was i n t r o d u c e d  t o  s u p p o r t  C o l l i n s '  c o n t e n t i o n  t h a t  
t h e  s h a r e s  were wor th  a t  l e a s t  t h e  5 1 / 8  p r i c e  a t  which t h e y  were 
s o l d  t o  managed a c c o u n t s  d u r i n g  t h e  w a r r a n t  t r a n s a c t i o n .  The e v a l u a t i o n  
by a  " r u l e  o f  thumbt' method was c o n t e s t e d  by D i v i s i o n  e v i d e n c e  
and i s  r e j e c t e d  a s  i m p r e c i s e  and  u n a c c e p t a b l e .  I make no judgment 
w i t h  r e s p e c t  t o  t h e  i n t r i n s i c  v a l u e  o r  wor th  o f  t h e  s h a r e s  when s o l d  
by CSC. My d e c i s i o n  i s  p r e d i c a t e d  on  o t h e r  f a c t o r s  d i s c u s s e d  h e r e i n ,  
which a r e  more s i g n i f i c a n t  t h a n  t h e  book v a l u e  o f  t h e  s t o c k .  How- 
e v e r ,  i t  i s  no ted  t h a t  t h e  p r o s p e c t u s  s t a t e s  t h a t  a s  o f  December 3 1 ,  
1967,  t h e  p e r  s h a r e  book v a l u e  was $1.37.  
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and t h e s e  e f f o r t s  c o n t i n u e d .  I n  1967,  CSC made a market  f o r  a b r i e f  

p e r i o d  b u t  dropped o u t  o f  t h e  N a t i o n a l  D a i l y  Q u o t a t i o n  p i n k  s h e e t s  

when no i n t e r e s t  d e v e l o p e d .  I n  e a r l y  1968 ,  Cole  a g a i n  sough t  C o l l i n s '  

a i d  i n  market-making and i n  g e t t i n g  o t h e r  b r o k e r - d e a l e r s  i n t e r e s t e d  

i n  B i g  Horn s t o c k ,  t h e  p r i c e  o f  which was d e p r e s s e d  and w e l l  below 

I/ 
l e v e l s  i t  had reached i n  e a r l i e r  y e a r s .  Around t h a t  t i m e ,  t h e r e  was 

i n d i c a t i o n  o f  B ig  Horn r e s p o n s e  t o  what C o l l i n s  r ega rded  as a n  

e s s e n t i a l  i n g r e d i e n t  t o  t h e  development  o f  b r o k e r - d e a l e r  i n t e r e s t  i n  

a  l i f e  i n s u r a n c e  company, i . e . ,  t h e  f o r m a t i o n  o f  a h o l d i n g  company. 

T h i s  would conform t o  t h e  p a t t e r n  o f  t h e  t i m e - - t h e  c r e a t i o n  o f  con- 

g l o m e r a t e s :  it would p r o v i d e  g lamour  and a l s o  would e n a b l e  B ig  Horn 

t o  a c q u i r e  o r  form companies i n  t h e  mutual  fund o r  n a t u r a l  r e s o u r c e s  

f i e l d s ,  among o t h e r s  i n  which C o l l i n s  was i n t e r e s t e d .  

I n  t h e  S p r i n g  o f  1968,  Co le  t r a v e l l e d  t o  New York C i t y  i n  

o r d e r  t o  d e v e l o p  b r o k e r  i n t e r e s t  i n  t h e  s t o c k .  H e  v i s i t e d  a b r o k e r a g e  

f i r m  and spoke w i t h  a s e c u r i t i e s  a n a l y s t  who p r e v i o u s l y  had been 

i n t e r e s t e d  i n  t h e  s t o c k ,  and h e  a l s o  v i s i t e d  C o l l i n s ,  who s u g g e s t e d  

p e o p l e ,  h e  might  see. H e  a l s o  v i s i t e d  a P h i l a d e l p h i a  b r o k e r a g e  f i r m ,  

Suplee-Yeatman ( l a t e r  Suplee-Mosley)  t o  encourage  a c o n t i n u a t i o n  o f  

i n t e r e s t  i n  t h e  market  f o r  t h e  s t o c k ,  and t e s t i f i e d  t h a t  t h e  v i s i t  

"kep t  [ ~ i m  Mundy, t h e  t r a d e r ]  i n  t h e  s h e e t s  f o r  a l i t t l e  l o n g e r  p e r i o d .  . . . If 

C o l l i n s  i n t r o d u c e d  C o l e  t o  D o u g l a s s ,  CSC's t r a d e r ,  i n  l a t e  

June 1968,  j u s t  p r i o r  t o  t h e  t i m e  h e  i n s t r u c t e d  Doug las s  t o  make a 

market  i n .  B i g  Horn,  a s  d e t a i l e d  below. S h o r t l y  t h e r e a f t e r ,  C o l e  c a l l e d  

5/ Dur ing  t h i s  p e r i o d  t h e  market  f o r  l i f e  i n s u r a n c e  s t o c k s  was e s p e c i a l l y  - 
weak. 
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D o u g l a s s ,  a s k e d  whe the r  CSC was making a  market  i n  t h e  s t o c k  and 

i n q u i r e d  a b o u t  p r i c e  and market  a c t i v i t y .  H e  a l s o  a sked  Doug las s  

whe the r  h e  knew o t h e r  t r a d e r s  who might  b e  induced t o  make a market  

i n  t h e  s t o c k  and h e  a sked  i f  Doug las s  would c a l l  J i m  Mundy and 

e n c o u r a g e  him t o  remain i n  t h e  s h e e t s .  Doug las s  a g r e e d ,  b u t  r e c e i v e d  

a n e g a t i v e  r e s p o n s e  from t h e  t r a d e r .  A t  t h e  r e q u e s t  o f  C o l l i n s ,  

Doug las s  a l s o  c a l l e d  J i m  Geddes ,  t h e  t r a d e r  a t  t h e  Denver f i r m ,  

Bosworth S u l l i v a n ,  f o r  t h e  same r eason  i n  e a r l y  J u l y ,  b u t  was a d v i s e d  

t h a t  t h e  t r a d e r  wanted o n l y  " t o  f l a t t e n  o u t  h i s  p ~ s i t i o n . ~ '  Doug las s  

r e p o r t e d  t h e s e  n e g a t i v e  r e s p o n s e s  t o  C o l l i n s  and  t o  Co le .  

Q u i t e  a p a r t  from C o l l i n s 1  r e g a r d  f o r  B i g  Horn and i t s  p r o s -  

p e c t s  a s  an  i n s u r a n c e  company was h i s  more s i g n i f i c a n t  i n t e r e s t  i n  

t h e  h o l d i n g  company p o t e n t i a l .  I n  l a t e  J a n u a r y  o r  e a r l y  Februa ry  1968, a t  

a mee t ing  a t  CSC1s Denver  o f f i c e  a t t e n d e d  by C o l l i n s ,  K o r n e l s e n ,  

Van I r v i n e  ( I r v i n e ) ,  who was chai rman o f  t h e  board o f  B i g  Horn ,  C o l e ,  

and  p o s s i b l y  o t h e r  B i g  Horn d i r e c t o r s ,  t h e  h o l d i n g  company c o n c e p t  

had been s e r i o u s l y  d i s c u s s e d .  C o l l i n s  a s s i g n e d  Kornelsen  t o  

m r k  w i t h  C o l e  t o  d e v e l o p  a  p l a n  f o r  i t s  f o r m a t i o n .  Kornelsen  deve loped  

a "master p l an"  i n  c o n j u n c t i o n  w i t h  C o l e .  The p l a n  o u t l i n e d  p r o c e d u r e s  

and a t i m e  t a b l e  f o r  a h o l d i n g  company t o  b e  c a l l e d  Western R e s o u r c e s ,  

which  would o f f e r  t o  exchange  i t s  s t o c k  f o r  t h a t  o f  B i g  Horn.  On 

J u n e  22,  1968,  t h e  I1master  p l an"  was a d o p t e d  i n  p r i n c i p l e  by t h e  Big 

Horn board  o f  d i r e c t o r s .  On J u n e  27 ,  1968,  f o l l o w i n g  i n s t r u c t i o n s  

from C o l l i n s  t o  Doug las s  which a r e  d i s c u s s e d  i n f r a ,  t h e  p i n k  s h e e t s  

c a r r i e d  CSC's q u o t e  on B i g  Horn - -  a  b i d  o f  4 f o r  t h e  s t o c k .  C o l e ' s  
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e f f o r t s  t o  d e v e l o p  a n  o v e r - t h e - c o u n t e r  market  f o r  t h e  s t o c k ,  which  

went beyond t h e  normal o r  u s u a l  e f f o r t s  of a company p r e s i d e n t ,  had 

begun t o  b e a r  f r u i t .  

C o l l i n s t  i n t e r e s t  i n  Big  Horn s t o c k  had been sparked by t h e  

h o l d i n g  company c o n c e p t , b u t  t h e  company's  s i g n i f i c a n t  problems 

r e q u i r e d  r e s o l u t i o n  and t h e y  c o n s t i t u t e d  t h e  r eason  f o r  CSC e n t e r i n g  

t h e  market  i n  June  1968. B i g  Horn needed money i f  i t  was t o  c r e a t e  

a h o l d i n g  company, and t h e  most l i k e l y  s o u r c e  of  f u n d s  l a y  i n  133,803 

s t o c k  w a r r a n t s  h e l d  by i t s  s h a r e h o l d e r s  and e x e r c i s a b l e  a t  $5.00 for  

each  s h a r e  o f  s t o c k .  Cole  and C o l l i n s  r ecogn ized  t h a t  u n l e s s  t h e  

w a r r a n t s  were e x e r c i s e d  t h e  h o l d i n g  company p l a n  would n o t  come t o  

f r u i t i o n .  I n  May o r  J u n e ,  C o l l i n s  a s s i g n e d  Kornelsen  a second t a s k  - -  

t h a t  o f  d e v e l o p i n g  a p l a n  and  mechanics  under  which t h e  w a r r a n t s  

would be  e x e r c i s e d ,  i f  n o t  by t h e  h o l d e r s ,  t h e n ,  d e s p i t e  t h e  f a c t  
6  - 

t h e y  were n o n a s s i g n a b l e ,  by CSC. C o l l i n s  and Cole  r ecogn ized  and 

d i s c u s s e d  t h e  p o s s i b i l i t y  t h a t  CSC might  a c q u i r e  I ' s u b s t a n t i a l  amounts 

o f  s tockI t  t h rough  u n e x e r c i s e d  w a r r a n t s .  ( T r .  189,  1 9 0 ) .  

The Warrant  H i s t o r y  

S h o r t l y  a f t e r  i t s  o r g a n i z a t i o n ,  Big  Horn had adop ted  a p l a n  

t o  i s s u e  w a r r a n t s  f o r  150,000 s h a r e s  o f  common s t o c k  e x e r c i s a b l e  

p r i o r  t o  J u l y  2 5 ,  -1968 a t  $5 .00  p e r  s h a r e .  One month p r i o r  t o  t h e  

6/ Ano the r  l i m i t a t i o n  on t h e  e x e r c i s e  o f  t h e  w a r r a n t s  was t h e  bona - 
f i d e  r e s i d e n c e  i n  Wyoming by t h e  h o l d e r  and h i s  agreement  n o t  
t o  a c q u i r e  s h a r e s  w i t h  a view t o  d i s t r i b u t i o n  t o  n o n - r e s i d e n t s .  
However, t h i s  p r o v i s i o n  was s u b j e c t  t o  w a i v e r  by B ig  Horn. 



J u l y  2 5 ,  1968 e x p i r a t i o n  d a t e  o n l y  a s m a l l  number had been e x e r c i s e d ,  

and it was a p p a r e n t  t h a t  u n l e s s  t h e  quc ted  market  p r i c e  o f  B i g  Horn 

common s t o c k  approached o r  exceeded $5.00,  t h e  133 ,803  o u t s t a n d i n g  

w a r r a n t s  would e x p i r e .  Co le  w a s  much concerned a b o u t  t h i s :  t h e  company's 

f u t u r e  depended upon improvement o f  i t s  c a p i t a l  p o s i t i o n .  And f o r  

CSC t h e  f o l l o w i n g  b e n e f i t s  were a l s o  dependen t  upon implemen ta t ion  

of t h e  p l a n  which was deve loped  by Kornelsen w i t h  Co le  f o r  t h e  e x e r c i s e  

o f  t h e  w a r r a n t s :  t h e  f u t u r e  o f  B ig  Horn as  a l lmini -conglomerate l l  and 

t h e  a v a i l a b i l i t y  o f  f u n d s  f o r  inves tmen t  by CSC a s  manager o f  t h e  

h o l d i n g  company I s  p o r t f o l i o ;  t h e  a v a i l a b i l i t y  o f  funds  f o r  t h e  h o l d i n g  

company's a c q u i s i t i o n  o f  s u b s i d i a r y  companies and t h e  p o t e n t i a l l y  s u b s t a n t i a l  

f e e s  t h e r e f o r  t o  CSC a s  " f inderb1;  the inwstment o p p o r t u n i t y  f o r  CSC and 

f o r  i t s  cus tomers  i n  t h e  s t o c k  o f  t h e  h o l d i n g  company and t h e  

p o t e n t i a l l y  p r o f  i t a b l e  t r a d i n g  o p p o r t u n i t y  f o r  CSC i n  t h a t  s t o c k ;  

t h e  p r e s e r v a t i o n  o r  enhancement o f  t h e  good r e l a t i o n s h i p  between 

C o l l i n s  and Co le  ( o r  CSC and B i g  Horn) ;  and t h e  p lanned exchange o f f e r  

o f  B ig  Horn s t o c k  f o r  t h a t  o f  t h e  p r o s p e c t i v e  h o l d i n g  company, Western 

R e s o u r c e s ,  i n c l u d i n g  t h e  f e e  o r  commission t o  be  ea rned  by CSC f o r  

2' 
d e v e l o p i n g  and implement ing  t h e  "mas te r  p l a n .  l 1  

Moreover ,  e i g h t  o f  t h e  d i r e c t o r s  o f  B ig  Horn ,  b o t h  i n d i v i d u a l l y  

and a l s o  as owners o f  a c o r p o r a t i o n  c a l l e d  S e c u r i t y  Brokerage  I n c .  , 

owned w a r r a n t s  which cou ld  be  e x e r c i s e d  a t  $4 .25  p e r  s h a r e  r a t h e r  t h a n  

a t  $5.00.  And more i m p o r t a n t l y ,  t h e s e  d i r e c t o r s  would r e c e i v e  from 

7 /  The h o l d i n g  company, Western  R e s o u r c e s ,  was formed i n  1969.  CSC - 
r e c e i v e d  25,000 s h a r e s  o f  i t s  common s t o c k  f o r  s e r v i c e s  r e n d e r e d ,  
o f  which Kornelsen  r e c e i v e d  5 ,000  s h a r e s  f a r  h i s  s e r v i c e s .  



t h e  e x e r c i s e  o f  a l l  o f  t h e  B i g  Horn o u t s t a n d i n g  w a r r a n t s  15  p e r  c e n t  

o r  75 c e n t s  p e r  w a r r a n t .  C o l l i n s  would g a i n  f a v o r  w i t h  t h e  B i g  Horn 

d i r e c t o r s  f o r  h i s  a s s i s t a n c e  and s u c c e s s  i n  e f f e c t u a t i n g  t h e  w a r r a n t  

t r a n s a c t i o n  and f o r  h e l p i n g  n o t  o n l y  B i g  Horn b u t  a l s o  t h e  d i r e c t o r s  

p e r s o n a l l y .  ( O t h e r  a s p e c t s  of  t h e  S e c u r i t y  Broke rage  i n t e r e s t  and 

p a r t i c i p a t i o n  i n  t h e  t r a n s a c t i o n  a re  d i s c u s s e d  i n f r a ) .  

A p a r t  f rom t h e s e  p r o s p e c t i v e  a d v a n t a g e s ,  C o l l i n s  knew t h a t  

B i g  Horn b a d l y  needed f i n a n c i n g .  I t  had s u s t a i n e d  a n o t h e r  l o s s  o f  

$67,000 i n  1967.  When C o l e  l e a r n e d  t h i s  i n  F e b r u a r y  1968 h e  was much 

d i s t u r b e d .  H e  d i s c u s s e d  t h e  f i n a n c i n g  need o p e n l y  w i t h  C o l l i n s ,  j u s t  

as h e  had on many o c c a s i o n s  i n  1966 and 1967 d i s c u s s e d  w i t h  him t h e  

company's  f i n a n c i a l  needs  and t h e  p o s s i b i l i t y  o f  CSC a s s i s t a n c e .  

CSC1s T r a d i n g  i n  B i g  Horn 

I am conv inced  b y  t h e  e v i d e n c e  t h a t  C o l l i n s 1  main pu rpose  i n  

h a v i n g  Doug las s  commence making a marke t  i n  B i g  Horn by  b i d d i n g  i n  

t h e  p i n k  s h e e t s  o f  J u n e  2 7 ,  1968,  was t o  i n c r e a s e  t h e  d e p r e s s e d  market  

~ ' h i L  
p r i c e  of t h e  s t o c k  t o  5 ,  which was t h e  p o i n t  a t u b i e h  t h e y  e i t h e r  

would b e  e x e r c i s e d  by t h e  w a r r a n t  h o l d e r s  o r  a t  which t h e y  c o u l d  b e  

e x e r c i s e d  by CSC w i t h o u t  d a n g e r  o f  i t s  s u s t a i n i n g  a n y  s e r i o u s  f i n a n c i a l  

l o s s .  A s  c o u n s e l  f o r  B i g  Horn t e s t i f i e d ,  C o l l i n s  " though t  i t  was 

p a r t  o f  h i s  j ob  t o  h e l p  [ ~ i ~  ~ o r n ]  i n  a l l  areas,  i n c l u d i n g  f i g u r i n g  

o u t  ways o f  g e t t i n g  t h e  w a r r a n t s  e x e r c i s e d . "  ( T r .  4599) 

Doug las s  had no knowledge o r  s u s p i c i o n  o f  t h i s  pu rpose .  H e  

t e s t i f i e d  t h a t  i n  mid-June  1968,  C o l e  v i s i t e d  t h e  o f f i c e s  o f  CSC and 

was i n t r o d u c e d  t o  him by C o l l i n s ,  who s a i d  something  t o  t h e  e f f e c t  

t h a t  " I ' d  l i k e  you t o  meet Bob C o l e  who i s  p r e s i d e n t  o f  B i g  Horn 

N a t i o n a l  L i f e  w i t h  whom you may b e  d o i n g  some work i n  t h i s  s tock . I t  
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L a t e r  t h a t  month, C o l l i n s  c a l l e d  Douglass  t o  h i s  o f f i c e  and s a i d  he  

wanted t h e  f i r m  t o  make a market  i n  Big  Horn. Douglass  r e c a l l e d  

t h a t  h e  looked i n  t h e  s h e e t s  and saw a b id  o f  3 and a b i d  o f  3%. 

H e  sugges ted  a b i d  o f  3 3 / 4 ,  b u t  a t  C o l l i n s '  s u g g e s t i o n  a b i d  of  4 

was made. ( T r .  2767-2769).  

C o l l i n s 1  t e s t i m o n y  was t h a t  i n  l a t e  J u n e  h e  t o l d  Douglass  

t o  " test  t h e  marketu  on B ig  Horn and t h a t  h e  wanted him t o  "shake  

l o o s e u  500 t o  1 ,000  s h a r e s .  H e  a l s o  t e s t i f i e d  t h a t  h e  had Doug las s  

make a market  Iswith t h e  i d e a  t h a t  w e  would accumula te  s t o c k  i n  t h e  

company.I1 The b i d  o f  4 i n  t h e  J u n e  27 p i n k  s h e e t s  ( i n s e r t e d  by 

Doug las s  two d a y s  e a r l i e r )  w a s  t h e  s t a r t  o f  a c t i v i t y  which c o n s t i t u t e d  

a n  i n t e g r a l  p a r t  o f  t h e  scheme by way o f  d o m i n a t i o n ,  c o n t r o l  and 

m a n i p u l a t i o n  o f  t h e  market  by CSC. 

A s  i n d i c a t e d  a b o v e ,  t h e r e  was v e r y  l i t t l e  t r a d i n g  i n t e r e s t  

i n  t h e  s t o c k  i n  J u n e  1968.  The e v i d e n c e  d i s c l o s e d  t h a t  from August 1 ,  

1967 t o  t h e  b i d  of  June 27 ,  1968,  two b r o k e r s  were  q u o t i n g  i t  i n  

t h e  p i n k  s h e e t s ,  Birkenmayer & Co.,  o f  Denver ,  and Suplee-Mosley , 
81 

o f  P h i l a d e l p h i a .  From August 15, 1967 t o  Doug las s '  b i d  o f  J u n e  27 ,  

1968,  no b i d  had exceeded 3%. (Div .  Ex. 3). Nor d i d  t h e  CSC b i d  

o f  4 g e n e r a t e  much i n t e r e s t  o r  a c t i v i t y  i n  t h e  t h i n  and d u l l  market  

f o r  t h e  s t o c k .  On J u l y  2 ,  CSC bought 500 s h a r e s  from Birkenmayer a t  

4 ,  i n  r e s p o n s e  t o  D o u g l a s s '  b i d .  (Div .  Ex. 8 9 ; T r .  2773) .  A t  a b o u t  

t h i s  t i m e ,  C o l l i n s  t o l d  Doug las s  t o  be  more a g g r e s s i v e  i n  a c q u i r i n g  

5/ Where t h e r e  were t h r e e  q u o t e s ,  one  was t h a t  o f  V.F. Naddeo & Co.,  
a  N e w  York C i t y  f i r m  which quoted o n l y  a s  c o r r e s p o n d e n t  f o r  Birkenmayer .  



s t o c k  and t o  b i d  h i g h e r  i f  n e c e s s a r y .  It was a l s o  a b o u t  t h i s  t i m e ,  

a s  mentioned above ,  t h a t  C o l e  c a l l e d  Doug las s  and r e q u e s t e d  h i s  

a s s i s t a n c e  i n  b roaden ing  t h e  market  by e n l i s t i n g  t h e  a i d  of  o t h e r  

b r o k e r - d e a l e r s  . 

The p i n k  s h e e t s  of  J u l y  3 c a r r i e d  CSC1s q u o t e s  o f  4% b id  

and 5% a s k e d :  t h o s e  o f  t h e  n e x t  t r a d i n g  d a y ,  J u l y  8 ,  c a r r i e d  i t s  one-  

s i d e d  q u o t e  o f  5% b i d .  Doug las s  a t t r i b u t e d  t h i s  jump i n  h i s  b i d  

t o  Co1 l in . s '  i m p a t i e n c e  and t o  t h e  f a c t  t h a t  t h e  500 s h a r e s  bought 

u)wc 
from Birkenmayer -WBS n o t  p u t  i n t o  h i s  t r a d i n g  a c c o u n t ,  and h e  "was 

s t i l l  i n t e r e s t e d  i n  a c q u i r i n g  s t o c k  i n  o r d e r  t o  a t t e m p t  t o  make a  

t r a d i n g  market ."  ( T r .  3037) .  On t h a t  d a y ,  J u l y  &.Douglass  r ece ived  a  

t e l e t y p e  from CSC's N e w  York o f f  i c e  r e a d i n g ,  i n  e f f e c t :  IfDenver - 

F i r s t  Hanover s e l l s  t o  you LOO B ig  Horn a t  5k.I' F i r s t  Hanover had 

o f f e r e d  700 s h a r e s  a t  5 % ,  b u t  Doug las s ,  b e l i e v i n g  t h a t  h e  cou ld  

buy more la te r  a t  a lower p r i c e ,  t o o k  o n l y  100 and lowered h i s  b i d  

t o  4%. ( T r .  2791-2794).  Doug las s  conf i rmed t h e  sale a n d ,  a c t i n g  

p r o p e r l y  a s  a t r a d e r  and s t i l l  w i t h o u t  any  knowledge t h a t  h e  was 

~ ( 1 1 1  ulhs 

be ing  used as a n  +ma&mg t o o l  t o  accompl i sh  C o l l i n s '  p u r p o s e ,  

d i r e c t e d  t h a t  CSC1s N e w  York o f f i c e  lower  t h e  b i d  t o  4% and p u t  i t s  
9/ - 

a s k  p r i c e  a t  5%.  (Div .  Ex.  1 0 4 ) .  

Douglass  was s u c c e s s f u l  i n  a t t r a c t i n g  a d d i t i o n a l  s h a r e s  a t  

a b o u t  4%, and by J u l y  12 h e  had bought  1 ,800  s h a r e s ,  a l l  o f  which ,  

q/ Although Douglass  was a n  expe r i enced  t r a d e r  o p e r a t i n g  i n  a  r e l a t i v e l y  
rough and h i g h l y  c o m p e t i t i v e  b u s i n e s s ,  h i s  n a i v e t e C y e a r s  l a t e r  a t  t h e  
h e a r i n g  was o b v i o u s .  F o r  example ,  h e  t h o u g h t  h e  had s o l d  some Big  
Horn p r i o r  t o  t h e  p u r c h a s e  from F i r s t  Hanover on J u l y  8. Even a t  t h e  
h e a r i n g  h e  h a d n ' t  r e a l i z e d  t h a t  a l l  s t o c k  purchased by him had been 
p u t  i n t o  a  "middle accoun t "  f o r  i n v e n t o r y  a t  t h e  d i r e c t i o n  o f  C o l l i n s  
and t h a t  no s a l e s  were made by CSC u n t i l  J u l y  16. H i s  t e s t i m o n y  
i n d i c a t e d  s i n c e r i t y  and c r e d i b i l i t y :  i t s  weakness l a y  o n l y  i n  h i s  
r e a d i n e s s  and w i l l i n g n e s s  t o  respond a f f  i n n a t i v e l y  t o  q u e s t i o n s  by 
c o u n s e l  r e p r e s e n t i n g  b o t h  s i d e s .  



- 1 8  - 

a t  C o l l i n s t  d i r e c t i o n ,  had been p u t  i n t o  CSCts  I1middle a c c o u n t t 1 .  CSC 

had t h r e e  a c c o u n t s  i n t o  which i t s  o v e r - t h e - c o u n t e r  s h a r e s  might  b e  

p l a c e d .  The I t t r a d i n g  accoun t "  t o  some e x t e n t  was o p e r a t e d  by Doug las s  

on h i s  own, a l t h o u g h  unde r  t h e  g e n e r a l  d i r e c t i o n  of  C o l l i n s  and 

somet imes Hart l e y  ; t h e  I1midd le a c c o u n t t 1  was a temporary  i n v e n t 0  ry  

a c c o u n t  - -  n e i t h e r  f o r  t r a d i n g  n o r  f o r  l ong- t e rm i n v e s t m e n t  b u t  f o r  

s t o c k  which a t  a  l a t e r  t i m e  would be  p u t  i n t o  e i t h e r  t h e  t r a d i n g  

a c c o u n t  o r  t h e  t t l ong- t e rmt t  a c c o u n t .  The l a t t e r  was f o r  t h e  f i r m ' s  

long- term h o l d i n g s  o f  i t s  i n v e n t o r y  and it p rov ided  t h e  f  i n n  w i t h  

t a x  a d v a n t a g e s .  I n  t h e  Itmidd l e  a c c o u n t t t  t h e  B i g  Horn s h a r e s  were 

n o t  a v a i l a b l e  t o  Doug las s  f o r  s a l e  t o  o t h e r  b r o k e r - d e a l e r s  o r  c u s t o m e r s .  

C o l l i n s  knew, o f  c o u r s e ,  t h a t  i n  t h e  t h i n l y  t r a d e d  marke t  

i n  B ig  Horn which e x i s t e d  p r i o r  t o  i s s u a n c e  o f  t h e  w a r r a n t  s t o c k ,  

t h e  a c q u i s i t i o n  and r e t e n t i o n  o f  even  a  s m a l l  number o f  s h a r e s  would 
10  - 

i n c r e a s e  t h e  marke t  p r i c e .  H i s  d i r e c t i o n s  t o  Doug las s  t o  i n c r e a s e  

h i s  b i d s ,  t o  a c q u i r e  s t o c k  and t o  p u t  it i n t o  t h e  midd le  a c c o u n t ,  t h u s  

wi thd rawing  i t  from t h e  t r a d i n g  s u p p l y ,  s e r v e d  his p u r p o s e ,  and p r i o r  

t o  t h e  e x p i r a t i o n  d a t e  o f  t h e  w a r r a n t s  t h e  s t o c k  was s e l l i n g  f o r  

1/8 o v e r  t h e  w a r r a n t  e x e r c i s e  p r i c e  o f  $5.00. 

I t  i s  s i g n i f i c a n t  t h a t  w h i l e  D o u g l a s s  was t r a d i n g  t h e  s t o c k  

d u r i n g  t h i s  p e r i o d  of t i m e  h e  knew n o t h i n g  o f  t h e  e x i s t e n c e  o f  w a r r a n t s ,  

o f  t h e i r  impending e x p i r a t i o n ,  o r  o f  t h e  p l anned  e x e r c i s e  o f  t h e  

IC/ - Approximate ly  335,000 s h a r e s  o f  Big Horn were  o u t s t a n d i n g ,  a  sub- 
s t a n t i a l  p o r t i o n  of  which were  n o t  f o r  s a l e .  The number o f  
s h a r e s  i n  t h e  f l o a t i n g  supp ly  o r  I t f l o a t t '  was v e r y  s m a l l .  Tes t imony 
i n d i c a t e d  t h a t  a c q u i s i t i o n  o f  less t h a n  a few hundred  s h a r e s  
would i n c r e a s e  t h e  market  p r i c e  by o n e  p o i n t  o r  more. 



w a r r a n t s  by CSC. N e i t h e r  C o l l i n s  o r  Kornelsen  a d v i s e d  him t h a t  

Kornelsen  and Co le  were  working on t h e  w a r r a n t  p l a n ,  t h a t  on J u l y  1 2 ,  

1968 t h e y  had c o n s u l t e d  w i t h  a t t o r n e y s  f o r  t h e i r  r e s p e c t i v e  companys 

c o n c e r n i n g  implemen ta t ion  o f  t h e  p l a n ,  and t h a t  a t  o r  a b o u t  t h a t  d a t e  

t h e y  knew t h a t  CSC would b e  a c q u i r i n g  s h a r e s  by a d v a n c i n g  i t s  own 

f u n d s  f o r  t h e  e x e r c i s e  o f  w a r r a n t s  h e l d  by B i g  Horn s h a r e h o l d e r s  who 

d i d  n o t  want  t h e  a d d i t i o n a l  s t o c k  a t  $5.00 p e r  s h a r e .  Only on o r  a b o u t  

J u l y  19 ,  1968,  a f t e r  a c q u i s i t i o n  o f  a l a r g e  amount o f  w a r r a n t  s h a r e s  

u n d e r  t h e  mechanics  worked o u t  by Kornelsen  and C o l e  d i d  Doug las s  

l e a r n  o f  t h e  w a r r a n t s  and o f  t h e  p l a n  f o r  t h e i r  e x e r c i s e  by w a r r a n t  

h o l d e r s  o r  by  CSC. Even t h e n ,  h i s  knowledge came by r e a s o n  o f  CSC's 

a c q u i s i t i o n  o f  a  s u r p r i s i n g l y  l a r g e  volume o f  s h a r e s  and t h e  c o n c e r n ,  

as d i s c u s s e d  below, which t h a t  a c q u i s i t i o n  caused among employees who 

LL' 
had been unaware of t h e  p l a n .  

The f i r s t  sale  by CSC was n o t  made u n t i l  J u l y  1 6 ,  1968,  when 

200 s h a r e s  were  s o l d  t o  Dean W i t t e r  & Co. a t  5: a second sale  was 

made on J u l y  18 t o  t h e  same f i r m  when 170 s h a r e s  were s o l d  a t  54. 

On t h e  same day  500 s h a r e s  were  purchased by CSC, and then f o r  t h e  

f i r s t  t i m e  t h e  s h a r e s  were  p l aced  i n  t h e  t r a d i n g  a c c o u n t .  By t h a t  

t i m e ,  J u l y  18, CSC had a l r e a d y  s t a r t e d  t o  a c q u i r e  w a r r a n t  s t o c k  under  

t h e  p l a n  o f  Korne l sen  and Co le .  

1 1 /  A s  s u g g e s t e d  ea r l i e r ,  t h e  t r a d i n g  by Doug las s  was ~ e r f o r m e d  i n  - 
a n  h o n e s t  e f f o r t  t o  make a  market  i n  t h e  s t o c k .  A t  no t i m e  d i d  h e  
r e a l i z e  t h a t  h e  was b e i n g  used  by C o l l i n s  t o  accompl i sh  what  
I f i n d  was a n  i l l e g a l  p u r p o s e  - -  t h e  i n c r e a s e  o f  t h e  market  
p r i c e  by a r t i f i c i a l  means. 



The s u b s t a n t i a l  o v e r - t h e - c o u n t e r  t r a d i n g  of  w a r r a n t  s t o c k  

s t a r t e d  on J u l y  23  by CSC and by o t h e r  b r o k e r s  who were g e t t i n g  i n t o  

t h e  t r a d i n g  a c t i o n  f o r  t h e  f i r s t  time. By t h a t  d a t e  t h e  s h a r e s  were 

b e i n g  s o l d  by CSC a t  5 1 / 8 .  C o l l i n s  knew t h e n  t h a t  t h e  l a r g e  volume 

of w a r r a n t  s t o c k  was b e i n g  a c q u i r e d  a t  5 under  t h e  "mechanicsu o r  

a r r angement s  d e s c r i b e d  i n f r a ;  h e  knew t h a t  t h e s e  s h a r e s  must be  s o l d  

and t h a t  CSC would p l a c e  s h a r e s  i n  t h e  managed a c c o u n t s  and a l s o  

would s e l l  s h a r e s  t o  o f f i c e r s  , employees ,  and i n s t i t u t i o n a l  c l i e n t s  

o f  CSC. Big  Horn ' s  c a p i t a l  p o s i t i o n  was t o  be  s u b s t a n t i a l l y  improved 

by t h e  r e c e i p t  of  $378,470 s u p p l i e d  d i r e c t l y  by CSC f o r  t h e  p u r c h a s e  

o f  78 ,694  s h a r e s  and i n d i r e c t l y ,  f o r  t h e  most p a r t  a t  l eas t ,  by 

p u r c h a s e r s  o f  t h e  s h a r e s  from CSC a t  5 1 / 8 .  

D i v i s i o n ' s  E x h i b i t  3  i s  a  summary s c h e d u l e  o f  p i n k  s h e e t  

q u o t a t i o n s  on  B i g  Horn f o r  t h e  p e r i o d  August 1 ,  1967 t o  August 1,  

1968. A s  i n d i c a t e d  above ,  t h e r e  was p r a c t i c a l l y  no b r o k e r  i n t e r e s t  

i n  t h e  s t o c k  u n t i l  CSC's market-making.  From t h e  b e g i n n i n g  o f  

J a n u a r y  1968 u n t i l  J u n e  27 ,  when CSC's b i d  o f  4  a p p e a r e d ,  no q u o t e  

had exceeded 4 ,  and t h a t  p r i c e  was n e v e r  b i d ,  b u t  o n l y  a s k e d .  

F o l l o w i n g  i s  a n  e x c e r p t  f rom D i v i s i o n ' s  E x h i b i t  3 f o r  t h e  p e r i o d  
121 - 

J u n e  1 7 ,  1968 th rough  August 30 ,  1968. I t  r e f l e c t s  t h e  l a c k  o f  

i n t e r e s t  by Birkenmayer and Suplee-Mosley i n  t h e  s t o c k  ( w i t h  Naddeo 

q u o t i n g  a s  N e w  York C i t y  c o r r e s p o n d e n t  f o r  Birkenmayer)  u n t i l  

i n t e r e s t  was g e n e r a t e d  by CSC. I t  r e f l e c t s  a l s o  t h e  a g g r e s s i v e  

1 2 /  Dur ing  t h i s  pe r iod  o f  b a c k - o f f i c e  problems,  t h e  m a r k e t s  were - 
c l o s e d  on Wednesdays, a s  i n d i c a t e d  i n  t h e  e x c e r p t .  



bidd ing  by CSC a t  C o l l i n s '  d i r e c t i o n ,  t h e  achievement of C o l l i n s '  

purpose  on J u l y  25 ,  1968, and t h e  cont inued and d r a m a t i c  i n c r e a s e  

i n  p r i c e  t h e r e a f t e r  when t h e  war ran t  s t o c k  a c q u i r e d  by CSC was 

be ing  t r a d e d .  Other  b r o k e r - d e a l e r  f i r m s  developed a n  i n t e r e s t  i n  

t h e  s t o c k  fo l lowing  t h e  w a r r a n t  t r a n s a c t i o n  and helped t o  i n c r e a s e  

t h e  p r i c e  o f  t h e  s h a r e s ,  and t h e  "market away1' from CSC became 

a c t i v e  d u r i n g  t h i s  l a t e r  p e r i o d .  Before  t h e n ,  however, CSC i t s e l f  

had dominated and c o n t r o l l e d  t h e  market .  From t h e  t ime  C o l l i n s  had 

t o l d  Douglass  t o  be  more a g g r e s s i v e  through J u l y  25, Douglass was 

t h e  h i g h  b i d d e r  f o r  t h e  s t o c k .  Birkenmayer ' s  t r a d e r ,  Arnold Greenberg 

(Greenberg) ,  t e s t i f i e d  t h a t  h e  was i n t e r e s t e d  i n  t r y i n g  t o  cover  a  

s h o r t  p o s i t i o n  o f  120 s h a r e s  a t  3%, t h a t  on J u l y  1 h e  bought 

50 s h a r e s  from Bosworth S u l l i v a n ,  o f  Denver,  and on J u l y  2  h e  bought 

500 s h a r e s  a t  3  from H a r r i s  Upham, which he  so ld  on t h e  same day 

t o  CSC a t  4 ,  "and then  d i d n ' t  have any a c t i v i t y  i n  t h e  s t o c k  t i l l  

J u l y  25." He a l s o  t e s t i f i e d  I f .  . . On J u l y  26 I dec ided  t o  a c t i v e l y  

t r a d e  t h e  s t o c k  i n s t e a d  o f  p a s s i v e l y  hav ing  a  l e a v e  me a l o n e  

a t t i t u d e  . . . . I1 ( T r .  3782).  I cannot  a c c e p t  Greenberg ' s  view 

t h a t  CSC had compet i t ion  p r i o r  t o  J u l y  25 from Birkenmayer and from 

Supplee  - Mosley "because t h e y  were i n  t h e  s h e e t s H  and a b r o k e r  

could  c a l l  them and s a y  "This i s  t h e  market away - -  do you want t o  

compete1'? I f i n d  t h i s  an  i m p r a c t i c a l  and u n r e a l i s t i c  p o s i t i o n ,  

inasmuch a s  t h o s e  f i r m s  had l i t t l e  o r  no i n t e r e s t  i n  Big  Horn s t o c k ,  

they publ ished no o f f e r s  f o r  i t ,  and CSC1s bid was s u b s t a n t i a l l y  



h i g h e r  every  day .  Nor do I f i n d  Greenberg ' s  purchase  from H a r r i s  

Upham a t  3  and h i s  s a l e  t o  CSC a t  4  a s  ev idence  o f  compet i t ion .  

Conversely ,  I f i n d  t h a t  a t  l e a s t  d u r i n g  t h e  pe r iod  from approximate ly  

J u n e  25,  1968 t o  J u l y  25,  1968, CSC dominated and c o n t r o l l e d  t h e  

market  f o r  Big  Horn, and t h a t  i t  manipulated t h e  market  by a r t i f i c i a l l y  

r a i s i n g  t h e  p r i c e  of  t h e  s t o c k  f o r  t h e  purpose  and i n  t h e  manner 

d i s c u s s e d  e a r l i e r .  Cf. , Bohn-Williams S e c u r i t i e s  C o r p o r a t i o n ,  

S e c u r i t i e s  Exchange Act R e l e a s e  No. 9327, September 8 ,  1971; Halsey 

S t u a r t  & Co. ,  I n c . ,  30 S.E.C. 106 (1949) .  

Excerp t  From D i v i s i o n  E x h i b i t  3  

V .F. Naddeo Birkenmayer Supplee-Mos l e y  Co 1  l i n s  
& Co. & Co.,  I n c .  C & K  S e c u r i t i e s  

New York Denver P h i  l a d e l p h i a  Corpora t ion  
Cont 'd .  New York 

Bid Asked 
J u n e 1 7  3  
J u n e  18 3  
J u n e  19 Market c l o s e d  
J u n e  20 3  
J u n e  21 3  
J u n e  24 3  
J u n e  25 3  
J u n e  26 Market c l o s e d  
J u n e  27 3  
J u n e  28 3  
J u l y 1  3  
J u l y  2  3  
J u l y  3  3  
J u l y  4 Market c l o s e d  
J u l y  5 Market c l o s e d  
J u l y  8  3  
J u l y  9  3  
J u l y  10 Market c l o s e d  
J u l y  11 3 
J u l y  12 3  
J u l y 1 5  3  
J u l y  16 34 
J u l y  17 Market c l o s e d  

Bid 
3  

Asked Bid Asked Bid Asked 
4  3% 

3% 



Excerpt  From D i v i s i o n  E x h i b i t  3 ( C o n t l d )  

V.F. Naddeo B i r k e n a y e r  Suplee-Mosley C o l l i n s  
& Co. & Co . , I n c .  C & K  S e c u r i t i e s  

New York Denver P h i  l ade  l p h i a  Co rpo r a t  ion 
Cont 'd New York 

J u l y  18 
J u l y  19 
J u l y  22 
J u l y  23 
J u l y  24 
J u l y  25 
J u l y  26 
J u l y  29 
J u l y  30 
J u l y  31 
Aug 1 
Aug 2 
Aug 5 
Aug 6 
Aug 7 
Aug 8 
Aug 9 
Aug 12 
Aug 1 3  
Aug 14 
Aug 15 
Aug 16 
Aug 19 
Aug 20 
Aug 21 
Aug 22 
Aug 23 
Aug 26 
Aug 27 
Aug 28 
Aug 29 
Aug 30 

Bid Asked 
3% 
3 % 
3 % 
3 % 
Market c losed  

.3% 
5- 3 / 4  6 -1 /4  
6 6% 
5 - 3 / 4  6 -1 /4  
Market c l o s e d  
6- 1 / 4  6- 3 / 4  
6-1/2  7 
8 -1 /2  9 
8 - 1 / 4  8 - 3 / 4  
Market c losed  
8 - 1 / 4  8 - 3 / 4  
8 %  8- 3 / 4  
8 8% 

Market c losed 

Market c l o s e d  

Market c l o s e d  

Bid 
3 % 
3 % 
3% 
3% 

3 ?i 

3 % 
5-3 /4  
5- 3 / 4  

5 -3 /4  
5- 3 / 4  
6- 1 / 4  

8 -1 /4  
8- 1 / 4  
8 

8 

7k 
7 +i 
6- 3 / 4  
6- 3 / 4  

6 % 
6% 

Asked 

6-1 /4  
6 -1 /4  

6 -1 /4  
6- 1 / 4  
6 - 3 / 4  

8- 3 / 4  
8- 3 /4  
8 2 

8% 

7- 3 / 4  
7-  3 / 4  
7 +i 
7 1; 

7 
7 

Bid Asked Bid 
3 % 4% 
3 % 4 1; 
3 % 4% 

4 

Asked 
5 4 
5 1; 
5% 
5 

6 % 
6- 3 / 8  
6- 1 / 4  
6- 3 /8  

6- 5 / 8  
7-1/8  
9- 3 / 8  
9 

8 - 3 / 4  
8 - 5 / 8  
8 4 
8 % 

8 %  
8 
7-7/8  
7 -3 /4  

7 % 
7 +i 
7-3; 
7-1/8  

7 -1 /8  
7- 1 / 8  

The e x c e r p t  i s  s i g n i f i c a n t  ev idence  of C o l l i n s '  i n t e n t i o n .  Of 

c o u r s e  it d o e s  n o t  r e f l e c t  t h e  wi thdrawal  of t h e  CSC i n v e n t o r y  from 

t h e  market p r i o r  t o  J u l y  25 a s  d i s c u s s e d  above;  it does  n o t  r e f l e c t  t h e  



- 24 - 

p l a n  developed by Kornelsen and Cole under  which CSC would 

a c q u i r e  s t o c k  of t h e  war ran t  h o l d e r s ;  n o r  t h e  f a i l u r e  t o  

in fo rm Douglass ( o r  Smith ,  a s  d i s c u s s e d  l a t e r , )  o f  t h e  pro-  

s p e c t i v e  a c q u i s i t i o n ;  i t  d o e s  n o t  r e f l e c t  C o l l i n s '  a s s i s t a n c e  

t o  Cole  i n  having o t h e r  b r o k e r s  i n i t i a t e  and main ta in  a  

t r a d i n g  i n t e r e s t  i n  t h e  s t o c k ;  and i t  d o e s  n o t  d i s c l o s e  t h e  

e v a s i v e n e s s  o f  C o l l i n s  i n  t e s t imony  wi th  regard  t o  t h e  

w a r r a n t  t r a n s a c t i o n s ,  a s  mentioned below. A l l  of  t h e s e  

f a c t o r s ,  t o g e t h e r  w i t h  t h e  p a t t e r n  of  b i d d i n g ,  lead t o  t h e  

a o n c l u s i o n  t h a t  C o l l i n s '  g o a l  was t o  g a i n  t h e  advan tages  

which a  h o l d i n g  company would p r o v i d e ,  and t h a t  t h e  e n t r y  

o f  CSC i n t o  t h e  market  was d e s i g n e d ,  i n  s u p p o r t  of  t h i s  

g o a l ,  t o  i n c r e a s e  t h e  market  p r i c e  o f  Big  Horn t o  a  f i g u r e  

which would make i t  a t t r a c t i v e  t o  t h e  w a r r a n t  h o l d e r s  t o  

e x e r c i s e .  To t h e  e x t e n t  t h e y  d i d  n o t  e x e r c i s e ,  p u r c h a s e s  

by CSC could  b e  made w i t h o u t  s u b s t a n t i a l  f i n a n c i a l  r i s k ,  and 

t h i s  was done.  

Mechanics of  t h e  Warrant  T r a n s a c t i o n :  P l a n  o f  Kornelsen and 
Cole  - 

The working a r rangements  between Cole  and 

Kornelsen began s h o r t l y  a f t e r  t h e  ass ignment  of Kornelsen 



t o  r e s o l v e  t h e  problem of  war ran t  n o n - t r a n s f e r a b i l i t y  and t o  develop 

a  method by which CSC could a c q u i r e  a  s u b s t a n t i a l  amount o f  war ran t  

s h a r e s .  Cole had d i s c u s s e d  t h e  war ran t  problem w i t h  C o l l i n s  and w i t h  

Kornelsen on s e v e r a l  o c c a s i o n s  p r i o r  t o  1968, a g a i n  d u r i n g  e a r l y  

1968, and t h e r e a f t e r  i n  l a t e  June  and e a r l y  J u l y  when t h e  e x p i r a t i o n  

d a t e  o f  t h e  w a r r a n t s  was drawing c l o s e .  

Moreover, a l t h o u g h  responden ts  contend t h a t  no agreement 

e x i s t e d  between C o l l i n s  and Cole  under  which CSC would t a k e  warrant  

s h a r e s ,  and t h a t  f o r  t h i s  r eason  C o l l i n s  was n o t  a n  u n d e r w r i t e r ,  I 

f i n d ,  c o n v e r s e l y ,  t h a t  t h e r e  was a  d e f i n i t e  unders tand ing ,  informal  

and n o t  expressed  i n  w r i t i n g ,  b u t  a s  c l e a r  and d e f i n i t e  a s  any 

gen t leman ' s  agreement ,  t h a t  CSC would t a k e  a  s u b s t a n t i a l  amount o f  

w a r r a n t  s h a r e s  i f  they  were a v a i l a b l e  from war ran t  h o l d e r s  who d i d  
1 3 /  - 

n o t  wish  t o  e x e r c i s e  t h e i r  w a r r a n t s .  

Within t h i s  unders tand ing ,  Kornelsen and Cole  developed t h e  

b a s i c  mechanics f o r  t h e  a c q u i s i t i o n  o f  t h e  s h a r e s .  They exp lored  

13 /  Cole  t e s t i f i e d  t h a t  a f t e r  many d i s c u s s i o n s  concern ing  t h e  - 
e x e r c i s e  o f  t h e  w a r r a n t s ,  i n  response  t o  C o l e ' s  r e q u e s t  t h a t  
CSC purchase  war ran t  s h a r e s  i n  r e g i s t r a t i o n ,  C o l l i n s  s a i d  
around J u l y  12,  1968 t h a t  "he would, and t h e  p r i c e  a t  t h a t  
t ime  was coming up,  I g u e s s ,  i n  t h a t  a r e a ,  s o  I d o n ' t  know 
why - -  I d o n ' t  know why, b u t  h e  s a i d  h e  would and t h a t  was 
f i n e . "  (Tr .  1145) .  Even assuming no d i s c u s s i o n  o f  amount, 
Cole  knew C o l l i n s  and h i s  s t y l e  o f  o p e r a t i o n  wel l  enough t o  
recognize  t h a t  h e  was n o t  c o n s i d e r i n g  an  i n c o n s e q u e n t i a l  
amount. The work involved i n  t h e  canvass  of war ran t  h o l d e r s  
and t h e  u l t i m a t e  r e s u l t  conf i rm t h e  unders tand ing .  



t h e i r  p l a n s  w i t h  c o u n s e l  and t h e r e a f t e r  proceeded t o  s o l i c i t  t h e  

w a r r a n t  h o l d e r s  and t o  a r r a n g e  f o r  CSC t o  a c q u i r e  s h a r e s  o f  t h o s e  who 

d i d  n o t  want  t o  e x e r c i s e  t h e i r  w a r r a n t s .  

On J u l y  1 2 ,  B i g  Horn w r o t e  t o  a l l  w a r r a n t  h o l d e r s  and t r a n s -  

m i t t e d  a  copy o f  t h e  p r o s p e c t u s  o f  J u l y  2  w i t h  a  s t i c k e r  dated J u l y  11 .  

The  l e t t e r  a d v i s e d  o f  t h e  J u l y  25 e x p i r a t i o n  d a t e ,  t o l d  how a c u r r e n t  

q u o t e  on  t h e  s t o c k  migh t  b e  o b t a i n e d ,  and e x p l a i n e d  how t h e  w a r r a n t s  
_1$/ 

might  be e x e r c i s e d .  A l so  e n c l o s e d  was a  form f o r  a s t a t e m e n t  o f  

i n t e n t i o n  by t h e  w a r r a n t  h o l d e r ,  t o  b e  r e t u r n e d  t o  t h e  company. 

(D iv .  Ex. 7 2 ) .  A second "Not i ce  t o  War ran t  Ho lde r s "  was s e n t  on 

J u l y  1 9 ,  1968 ,  r emind ing  o f  t h e  e x p i r a t i o n  d a t e  and s u g g e s t i n g  immediate 

a c t i o n .  (D iv .  Ex. 7 4 ) .  

On o r  a b o u t  J u l y  1 5 ,  a  t e l e p h o n e  convass  o f  t h e  w a r r a n t  h o l d e r s  

was commenced by Co le  and h i s  s e c r e t a r y ,  t h e n  L o r r a i n e  B r y a n t ,  l a t e r  
151 - 

Mrs. Good r i c h .  The  w a r r a n t  h o l d e r  was asked  whe the r  h e  i n t e n d e d  

t o  e x e r c i s e  t h e  w a r r a n t s ,  and i f  n o t ,  whe the r  h e  had a n y  o b j e c t i o n  t o  

t h e i r  b e i n g  exe rc i ' s ed  by a t h i r d  p a r t y .  I f  h e  a g r e e d  t o  t h i r d  p a r t y  

e x e r c i s e ,  Mrs. Goodr ich  a d v i s e d  Korne l sen  o f  t h e  d e t a i l s ,  c o n f i r m i n g  

14/ The  let ter  i n c l u d e d  l anguage  r e l a t i v e  t o  t h e  commitment o f  members - 
o f  t h e  B i g  Horn Board o f  D i r e c t o r s  t o  e x e r c i s e  w a r r a n t s .  The 
D i v i s i o n  c o n t e n d s  t h e  l anguage  was i n t e n t i o n a l l y  m i s l e a d i n g .  The 
s u b s t a n c e  o f  similar l anguage  used  i n  t h e  p r o s p e c t u s  i s  d i s c u s s e d  
i n £  r a ,  i n  a n o t h e r  c o n t e x t .  

15/ Some c a l l s  were  made by Kornelsen  o r i g i n a l l y  ( T r .  31231,  b u t  t h e  - 
p r a c t i c e  was n o t  c o n t i n u e d :  and some were  made by him t o  w a r r a n t  
h o l d e r s  who had r e q u e s t e d  o f  C o l e  o r  M r s .  Goodr ich  f u r t h e r  e x p l a -  
n a t i o n  o f  CSC's r o l e .  ( T r .  1482) .  A few c a l l s  were  made by 
d i r e c t o r s  o r  key employees o f  B i g  Horn. ( T r .  1181-1186) .  



i n  w r i t i n g  by a l i s t  s e n t  e a c h  d a y .  CSC t h e n  s e n t  t o  t h e  w a r r a n t  h o l d e r  

a check  p a y a b l e  j o i n t l y  t o  B ig  Horn and  t h e  w a r r a n t  h o l d e r ,  (D iv .  

Ex. 8A),  w i t h  a form o f  a s s i g n m e n t  by t h e  w a r r a n t  h o l d e r  t o  CSC o f  t h e  

s t o c k  ' ' s t a n d i n g  i n  my name on t h e  books o f  [ ~ i ~  ~ o r n ]  r e p r e s e n t e d  by 

c e r t i f i c a t e  No. [ b l a n k ]  ,It and a u t h o r i z i n g  t h e  t r a n s f e r  a g e n t  t o  t r a n s f e r  

t h e  s t o c k  t o  CSC. The c o n c e p t ,  o f  c o u r s e ,  was t h a t  t h e  w a r r a n t  h o l d e r  

was e x e r c i s i n g  t h e  w a r r a n t s  f o r  h i m s e l f  and  was t r a n s f e r r i n g  t o  CSC 
1 6 /  - 

s h a r e s  of  s t o c k  r a t h e r  t h a n  non- t r a n s f  e r r a b l e  w a r r a n t s .  T h e r e a f t e r  , 

CSC would send t o  t h e  w a r r a n t  h o l d e r  a c o n f i r m a t i o n  t h a t  CSC had p u r -  

chased  f rom him t h e  s h a r e s  of s t o c k  a t  $5.00 p e r  s h a r e .  The  w a r r a n t  

h o l d e r ,  o f  c o u r s e ,  had endor sed  and  fo rwarded  t h e  j o i n t  check  w i t h  t h e  

a s s i g n m e n t  form t o  B i g  Horn.  Korne l sen  had  t a k e n  t h e  l i s t s  r e c e i v e d  

from Mrs. Goodr ich  t o  t h e  CSC c o m p t r o l l e r ,  James S c h n e i d e r  , f o r  p r e p a r a t i o n  

o f  t h e  j o i n t  c h e c k s .  

On r e c e i p t  o f  t h e  check  endor sed  by t h e  w a r r a n t  h o l d e r ,  Mrs. 

Goodr ich  had t h e  t r a n s f e r  a g e n t  i s s u e  a s h a r e  c e r t i f i c a t e  i n  t h e  name 

o f  t h e  w a r r a n t  h o l d e r ,  b u t  t h i s  c e r t i f i c a t e  was immedia t e ly  c a n c e l l e d  

and a . n e w  c e r t i f i c a t e  i s s u e d  i n  t h e  name o f  CSC, c o n s i s t e n t  w i t h  t h e  

l e g a l  f i c t i o n  t h a t  CSC had pu rchased  t h e  s h a r e s  f rom t h e  w a r r a n t  h o l d e r .  

(On t h e s e  p r o c e d u r e s ,  among o t h e r s ,  t h e  D i v i s i o n  p r e d i c a t e s  c h a r g e s  

o f  f r a u d u l e n t  and imprope r  r e c o r d s  w i t h  r e g a r d  t o  t h e  a c q u i s i t i o n  of 

t h e  s t o c k ) .  

16 '  No o n e  r e c a l l e d  h a v i n g  p r e p a r e d  t h e  a s s i g n m e n t  fo rm,  D i v i s i o n  - 
E x h i b i t  7A, used  by Korne l sen :  n o t  K o r n e l s e n ,  n o t  C o l e ,  n o t  
Mrs. Goodr ich  and n o t  c o u n s e l  f o r  B i g  Horn o r  c o u n s e l  f o r  CSC. 



Beginning on J u l y  17 ( o r  J u l y  18 ,  i f  Kornelsen d i d  n o t  work 

on Wednesday, J u l y  17) and c o n t i n u i n g  through F r i d a y ,  J u l y  19 ,  

Kornelsen knew from Mrs. Goodrich t h a t  war ran t  s t o c k  would be a v a i l a b l e  

t o  CSC. On J u l y  19 i t  became a p p a r e n t  t h a t  much l a r g e r  q u a n t i t i e s  

were becoming a v a i l a b l e  than  had been a n t i c i p a t e d .  On t h a t  day Kornelsen 

te lephoned Col l ins ,who was i n  t h e  New York o f f i c e  d u r i n g  t h i s  period,  

and adv i sed  t h a t  from 10 t o  20,000 s h a r e s  (p robab ly  around 12,000) 

had been a c q u i r e d .  C o l l i n s  t e s t i f i e d  t h a t  h i s  i n t e n t i o n  had been to 

a c q u i r e  a b o u t  10,000 s h a r e s  through t h e  w a r r a n t s ,  and h e  was s u r p r i s e d  

a t  t h e  e a r l y  a c q u i s i t i o n  of  s o  many s h a r e s .  He a l s o  l ea rned  t h a t  

more s h a r e s  would b e  a v a i l a b l e  and h e  dec ided  t o  keep on a c q u i r i n g  

them. C o l l i n s  was e v a s i v e  i n  t e s t i f y i n g  on t h i s  d e c i s i o n ,  s u g g e s t i n g  

t h a t  o f f i c e r s  and employees o f  t h e  f i r m  had agreed e a r l i e r  w i t h  

h i s  i n i t i a l  recommendation made t o  t h e  CSC investment committee t h a t  

CSC o b t a i n  a  p o s i t i o n  by a c q u i s i t i o n  o f  Big Horn s h a r e s ,  and h i s  t e s t i -  

mony sought  t o  convey t h e  impress ion t h a t  t h e  subsequent  d e c i s i o n  tD 

t a k e  a l l  w a r r a n t  s h a r e s  t h a t  became a v a i l a b l e  was t h a t  of  t h e  inves tment  

committee.  ( T r .  250-260).  F o r  example, when asked by D i v i s i o n  

counse l  whether  t h e r e  was a  meeting each day of t h e  o f f i c e r s  o f  CSC 

d u r i n g  t h e  pe r iod  subsequent  t o  J u l y  19 t o  d e c i d e  whether t o  buy t h e  

a d d i t i o n a l  s h a r e s  a s  they  became a v a i l a b l e ,  C o l l i n s  responded: "Not 

t h a t  I know o f  . . . . I f  H e  knew t h e r e  were no such mee t ings ,  and t h a t  

171 Throughout much o f  t h e  t e s t imony  of  C o l l i n s  and Kornelsen t h e  - 
f i g u r e s  10,000 t o  20,000 were vague and i m p r e c i s e ,  b u t  t h e  
o r i g i n a l  i n t e n t i o n  and e x p e c t a t i o n  a p p e a r  t o  have been w i t h i n  
t h a t  r ange .  



t h i s  was a  d e c i s i o n  o f  C o l l i n s  h i m s e l f ,  j u s t  a s  a l l  of  t h e  impor tan t  

d e c i s i o n s  made f o r  CSC and r e l a t i n g  t o  t h e  w a r r a n t  t r a n s a c t i o n  were 

t h o s e  o f  C o l l i n s  a l o n e .  H i s  e f f o r t s  a t  obhscat ion of  t h i s  d e c i s i o n  

t o  c o n t i n u e  t o  purchase  a l l  s t o c k  t h a t  became a v a i l a b l e  were observed 

i n  h i s  demeanor a s  a  w i t n e s s  and a r e  conf i rmed ,  i n  my v iew,  by h i s  

LS' 
t e s t imony .  

When Kornelsen a d v i s e d  o f  t h e  12,000 s h a r e s  on J u l y  1 9 ,  C o l l i n s  

s a i d  h e  ~ o u l d  d e c i d e  what t o  do r e g a r d i n g  t h e  a d d i t i o n a l  a v a i l a b l e  

s h a r e s .  He spoke w i t h  S c h n e i d e r ,  t h e  f i r m ' s  c o m p t r o l l e r ,  l a t e r  t h a t  

day and d i r e c t e d  t h a t  purchases  c o n t i n u e ,  and by t h e  end o f  t h a t  

day approx imate ly  25,000 s h a r e s  had been bought by CSC. 

On Monday', J u l y  22 ,  Kornelsen spoke w i t h  C o l l i n s  and was 

d i r e c t e d  t o  c o n t i n u e  f u r t h e r  buying.  H e  t e s t i f i e d ,  a s  t o  a  t e l e p h o n e  

c o n v e r s a t i o n  w i t h  C o l l i n s :  

' I .  . . a f t e r  hav ing  though t  a b o u t  i t  h e  dec ided  a s  long 
a s  it appeared t h e r e  were more s h a r e s  a v a i l a b l e  and i n  
view of  t h e  f a c t  t h a t  t h i s  was a  good o p p o r t u n i t y  f o r  t h e  
f i r m ,  i t  would be a  good o p p o r t u n i t y  f o r  i t s  customers .  
T h e r e f o r e ,  h e  had dec ided  t o  r e s e l l  s h a r e s  t o  some 
cus tomers ,  and h e  mentioned s p e c i f i c a l l y  M r .  White a s  one 
example. I' 

Kornelsen cont inued t o  buy on t h a t  day and on J u l y  24 and 25,  and 

u n d e r  t h e  above p r o c e d u r e s ,  CSC a c q u i r e d  75,694 s h a r e s  of  Big  Horn 

f o r  $378,470. T h i s  was much more than  t h e  amount e a r l i e r  contemplated by 

C o l l i n s  and Cole.  

1 8 /  C o l l i n s  a l s o  answered i n  r esponse  t o  a  q u e s t i o n :  Q .  "Who made - 
t h e  d e c i s i o n  t o  c o n t i n u e  buying i n  t h e s e  v a r i o u s  s t a g e s ? "  A .  "I 
t h i n k  it was j u s t  a  - -  I t h i n k  - -  I d o n ' t  r e a l l y  t h i n k  a  d e c i s i o n  
was needed i n  t h a t  w e  had j u s t  a c q u i r e d ,  w e  a c q u i r e d ,  we f i l l e d  
b a s i c a l l y  f i l l e d  o u r  needs  and t h e r e  was more s t o c k  a v a i l a b l e  s o  
we j u s t  k e p t  a c q u i r i n g . ' '  ( T r .  251-2) .  

Although no c o n f i r m a t i o n  o f  t h e  f a c t  i s  needed,  t h e  t e s t imony  of 
Kornelsen i n d i c a t e s  c l e a r l y  t h a t  t h e  d e c i s i o n  was t h a t  o f  C o l l i n s .  
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Anti-fraud Violations in the Sale of Stock 

a. Section lob and Rule lob-6 

Pertinent to this discussion are provisions of Section 10(b) 

of the Exchange Act and Rule lob-6 thereunder which make it unlawful 

as a "manipulative or deceptive device or ~ontrivance~~ for a broker, 

dealer, or other person who is participating in a distribution "to 

bid for or purchase for any account in which he has a beneficial 

interest, any security which is the subject of such distribution . . . 
or to attempt to induce any person to purchase such security or 

right until after he has completed his participation in such 

distribution . . .I' The bidding and purchasing by CSC were discussed above. 

Collins1 selling efforts began either on Friday, July 19, or 

on Monday, July 22. (Tr. 374). On July 22 or 23, he called Smith to 

advise of the availability of Big Horn stock as a good investment that 

should be put into managed accounts at 5 1/8. He asked Smith to tell 

some of the other people in the Denver office of the availability of 

the stock for sale, and to contact Kornelsen as to its continuing 

availability for the managed accounts. Smith had known nothing of the 

warrant transaction until the telephone call, and even then he assumed 

that CSC had purchased from warrant holders in normal or usual trans- 

actions. When Kornelsen later gave him a long list of warrant holders 

who were permitting CSC to exercise, Smith complained to Douglass of the 

need to get out 'la zillion tickets" that evening in order to "move the 

position out" immediately. (Tr. 2814). This was the first intimation 
1&/ 

that Douglass had of the warrant transaction. 

18a/ - Even Hartley, executive vice president, knew nothing of the warrant 
transaction until "after the facts1'. (Tr. 4403). 



- 31 - 

Between July 22 and July 25, CSC sold to its officers, 

employees and related persons 18,260 shares; to institutions a total 

of 35,500 shares (e.g., Thatcher Partners 15,000 shares and Berger- 

Kent Protected Investors 10,000 shares); and to individual customers, 

most of whom had managed accounts, a total of 19,700 shares. Collins 

was designated on CSC records as the salesman for the great majority 

of these transactions, but Smith was active in the sales to managed 

accounts. The sales were at 5 1/8, and all of the salestickets were 

time-stamped within a matter of minutes on each of two days, July 23 

and July 25. The time stamps were not accurate, as discussed in 

connection with record violations infra. 

Smith sold the warrant stock to approximately 23 retail 

customers. Of these, approximately 16 were managed accounts into 

which the shares were placed without any contact or discussion with 

customers regarding the transactions (Tr. 706-8; Div. Ex. 18). 

Some of these customers received a copy of the Big Horn prospectus 

which the Division contends was false and fraudulent by design of 

Big Horn directors. Smith was kept advised by Kornelsen of the 

availability of the warrant shares and he learned, around July 23, 

the details of the acquisition of the shares he would sell to retail 

customers. 

The prospectus for the warrant shares registered with the 

Commission was dated July 2, 1968, and was amended by a sticker dated 

July 11, 1968, which is discussed later in another context. Obviously, 

an authorized distribution of its stock was intended by Big Horn, as 



indicated by the filings. Collins intended the increased market 

price to insure the distribution, and CSC did, in fact, become the 

prime participant in that distribution. The Division contends that 

CSC became a "standby underwriterff, on the theory that Collins had 

agreed with Cole to take all of the shares which the warrant holders 

did not want. Whether so, or whether Collins intended that CSC 

would take 10,000 to 20,000 shares without fixing a number by 

agreement, as respondents contend, is not the significant factual 

issue in determining whether a lob-6 violation occurred, for there 

is no doubt that CSC was participating in a distribution of the 

warrant shares. The elaborate mechanics developed by Kornelsen and 

Cole for CSC's participation and involvement in the distribution make 

it clear that Collins wanted and intended to take a substantial volume 

of the warrant shares, and CSC eventually took all but a relatively 

small amount, and distributed most of it to its clients during the 
191' - 

time it was bidding for and purchasing the stock. 

Accordingly., that there was a distribution of Big Horn shares 

in which CSC participated with activity therein by Collins, Kornelsen 

and Smith, is clear. The Commission has held that it is not essential 

to a distribution that the conventional procedure of using an under- 

writer be followed, but that the term distribution should be inter- 

preted "in the light of the rule's purposes as covering offerings 

19/ Following a Big Horn board of directors meeting on July 30, 1968, - 
CSC bought from United Founders Life Insurance Company a block 
of 27,438 shares at $5.00 per share. The block transaction was 
generated by Cole and Irvine. At that time the market price of 
Big Horn was $6.00. 



of such a nature or magnitude as to require restrictions on open 

market purchases by participants in order to prevent manipulative 

practices." Bruns, Nordeman & Company, 40 S.E.C. 652, 660 (1961). 

In the case cited the Commission said: 

"A person contemplating or making a distribution has an 
obvious incentive to artificially influence the market 
price of the securities in order to facilitate the dis- 
tribution or to increase its profitability. We have 
accordingly held that where a person who has a substan- 
tial interest in the success of a distribution takes 
active steps to increase the price of the security, a 
prima facie case of manipulative purpose exists. The 
Federal Corporation, 25 S.E.C. 227, 230 (1947). See 
also Halsey Stuart & Co., Inc., 30 S.E.C. 106, 124 (1950)." 

- -. 
To conclude at this point that CSC's activity in bidding for, purchasing 

and selling Big Horn shares took place during a distribution requires 

neither extended discussion of the facts, nor extended citation of 

authority. To find otherwise would emasculate the rule and 'insult its 

purpose. Cf. Jaffee & Co. v. S.E.C., 446 F. 2d 387 (2d Cir. 1971). 

None of the exceptions which made the rule viable is pertinent to the 

instant situation in which CSC used the pink sheets and traded the stock 

for the purpose noted above, made arrangements with Cole to take a 

large block of shares, paid the issuer and immediately sold the shares 

to many third persons at a fixed price yielding a profit, under a 

major, concerted selling effort and unusual circumstances including 

20/ 
the creation of "a zillion tickets" at one time in the single securityT 

Cf. Loss, Securities Regulation, Vol. 3 (1961 ed.) at 1596-7; - 

Billings Associates, Inc., Securities Exchange Act Release No. 8217, 

December 28, 1967. The goal of increasing the market price of the 

stock in order to induce the warrant holders to purchase shares flouts 

20 - / Any doubt that CSC a s  buying and selling concommitantly would be 
resolved by its letter of July 25, directing the transfer of some 
shares to CSC and of some to its customers (Div. Ex. 22). 



t h e  p r o h i b i t i o n  of  such a c t i v i t y  a s  a  manipu la t ive  p r a c t i c e  under 

Rule lob-6.  Bruns, Nordeman & Co., supra .  The involvement of CSC 

i n  t h e  v i o l a t i o n  d i d  n o t  t e r m i n a t e  u n t i l  t h e  f i r m  had " d i s t r i b u t e d  

[ i t s ]  p a r t i c i p a t i o n . "  (Rule  1 0 b - 6 ( c ) ( 3 ) ( C ) ) .  T h i s  appears  t o  have 

con t inued  u n t i l  a l l  w a r r a n t  s t o c k  had reached CSC's customers on o r  

abou t  A p r i l  8 ,  1969. (Div. Ex. 8 6 ) .  

Smith having l e a r n e d  on o r  b e f o r e  J u l y  23, 1968, t h e  s o u r c e  

of t h e  w a r r a n t  s h a r e s ,  w i t h  knowledge t h a t  CSC had been i n  t h e  p ink 

s h e e t s  and had been p a r t i c i p a t i n g  i n  t h e  d i s t r i b u t i o n ,  joined f o r c e s  

w i t h  C o l l i n s  and Kornelsen i n  a i d i n g  and a b e t t i n g  CSC's v i o l a t i o n .  
21/ - 

A l l  r e sponden t s  w i l f u l l y  v i o l a t e d  S e c t i o n  1 0 ( b )  and Rule  lob-6 .  

b .  The P r o s p e c t u s  

The D i v i s i o n  con tends  t h a t  t h e  p r o s p e c t u s  used by CSC i n  t h e  

s e l l i n g  t o  managed a c c o u n t s  was f r a u d u l e n t .  T h i s  c o n t e n t i o n  i n v o l v e s  

d i s c u s s i o n  o f  two m a t t e r s :  ( 1 )  S e c u r i t y  Brokerage and i t s  d i r e c t o r s ,  

w i t h  w a r r a n t s  he ld  by t h e  c o r p o r a t i o n  and a l s o  by i t s  i n d i v i d u a l  

d i r e c t o r s ,  and ( 2 )  a c t i v i t y  o f  George Hopper (Hopper) ,  a s  a t t o r n e y  r e p r e s e n t i n g  

Big  Horn. 

E i g h t  o f  t h e  S e c u r i t y  Brokerage Corpora t ion  d i r e c t o r s  were 

Big  Horn w a r r a n t  h o l d e r s  and most were a l s o  d i r e c t o r s  o f  Big  Horn. 

S e c u r i t y  Brokerage had a c t e d  a s  Big Horn ' s  u n d e r w r i t e r  i n  i t s  i n i t i a l  

p u b l i c  o f f e r i n g .  A s  added compensation i t  had rece ived  w a r r a n t s  t o  

purchase  51,000 s h a r e s ,  o f  which 33,556 remained a s  o f  J u l y  2 ,  1968, 

a  p o r t i o n  hav ing  been g iven  t o  salesmen and o t h e r  pe r sons .  I n  
21/ CSC1s r e s p o n s i b i l i t y  f o r  t h i s  v i o l a t i o n ,  a s  f o r  t h e  o t h e r s ,  r e s t s  - 

on t h e  d o c t r i n e  o f  r e spondea t  s u p e r i o r .  Armstrong Jones & Co. v .  
S.E.C., 421 F. 2d 359, 362 ( 6 t h  C i r .  1970) ;  Cady, Rober ts  & Co., 
40 S.E.C. 907,  911. The t h r e e  i n d i v i d u a l  r e sponden t s ,  a s  employees 
o f  CSC, v i o l a t e d  t h e  S e c t i o n  and Rule .  



a d d i t i o n ,  t h e  p r e s i d e n t  and  e i g h t  members o f  t h e  S e c u r i t y  Broke rage  

board  e a c h  had r e c e i v e d  2 ,500 w a r r a n t s .  ( S t i c k e r e d  p r o s p e c t u s ,  p.  1 9 ) .  

I n  1964,  i n  c o n n e c t i o n  w i t h  t e r m i n a t i o n  o f  t h e  employment o f  C o l e ' s  predecessor  

a s  p r e s i d e n t  o f  B i g  Horn,  t h e  B i g  Horn members o f  i t s  board  o f  d i r e c t o r s  

i n d i v i d u a  1 l y  pu rchased  h i s  49 p e r c e n t  s t o c k  i n t e r e s t  i n  S e c u r i t y  

B r o k e r a g e  f o r  $52,500.  

A t  t h e  t i m e  o f  t h e  w a r r a n t  t r a n s a c t i o n ,  t h e  o n l y  s u b s t a n t i a l  

a s s e t s  o f  S e c u r i t y  Broke rage  were $4,000 i n  c a s h ,  33,556 w a r r a n t s  

f o r  t h e  p u r c h a s e  o f  B i g  Horn s h a r e s  a t  $4.25 e a c h ,  and t h e  r i g h t  t o  

r e c e i v e  75  c e n t s  p e r  s h a r e  f o r  each  o f  t h e  100,427 w a r r a n t s  n o t  owned 

by S e c u r i t y  B r o k e r a g e ,  which migh t  b e  e x e r c i s e d .  ( S t i c k e r e d  p r o s p e c t u s ,  

p . 2 0 ; T r .  3963) .  . On June  22,  1968,  a t  t h e  same mee t ing  of  t h e  B i g  Horn 

board  a t  which t h e  h o l d i n g  company c o n c e p t  was a d o p t e d ,  t h e  boa rd  

a l s o  c o n s i d e r e d  a  c o n d i t i o n a l  commitment by S e c u r i t y  Broke rage  f o r  

t h e  e x e r c i s e  o f  i t s  33 ,  556 w a r r a n t s  a t  $4.25.  The  board  a g r e e d  t o  
22/ - 

t h e  c o n d i t i o n s  i n  t h e  commitment. 

It was r ecogn ized  t h a t  i f  a l l  o f  t h e  w a r r a n t s  were e x e r c i s e d ,  

t h e  owners  o f  S e c u r i t y  B r o k e r a g e ,  who were s u b s t a n t i a l l y  t h e  B i g  

Horn b o a r d ,  would b e n e f i t  t o  t h e  e x t e n t  of  15% o f  t h e  t o t a l  sum o f  

f97,5m 
a p p r o x i m a t e l y  $650,000, o r  $90+00- ( i n c l u d i n g  i n  t h i s  amount 7 5  c e n t s  

22/ The  commitment r e q u i r e d ,  and t h e  B i g  Horn boa rd  a g r e e d  t o  some changes  - 
i n  t h e  o r i g i n a  1 u n d e r w r i t i n g  ag reemen t  between S e c u r i t y  Broke rage  
and B i g  Horn,  i n c l u d i n g  o n e  t o  i n s u r e  a g a i n s t  S e c u r i t y  Broke rage  t a x  
l i a b i l i t y  f o r  75 c e n t s  p e r  s h a r e  o n  t h e  33 ,556 w a r r a n t s  t o  b e  
e x e r c i s e d .  I n s t e a d  o f  a  commission o f  75 c e n t s  t o  b e  p a i d ,  t h e  
e x e r c i s e  p r i c e  was e x p r e s s l y  t o  b e  changed t o  $4.25 p e r  w a r r a n t .  
( D i v .  Ex. 71; C o l l i n s  Ex. 4 1 ) .  



p e r  s h a r e  d i s c o u n t  on  t h e  33,456 w a r r a n t s  owned by S e c u r i t y  Broke rage  

and e x e r c i s a b l e  a t  $ 4 . 2 5 ) .  T h i s  p o t e n t i a l  revenue  was o n e  o f  t h e  

s e v e r a l  r e a s o n s  f o r  e f f o r t s  by t h o s e  members o f  t h e  B i g  Horn board who 

were a l s o  owners  o f  S e c u r i t y  Broke rage  t o  g e t  t h e  w a r r a n t s  e x e r c i s e d .  

The B i g  Horn board  had i n q u i r e d  i n  Februa ry  1968 o f  i t s  g e n e r a l  

c o u n s e l ,  W i l l i a m  Brown (Brown), c o n c e r n i n g  t h e  problems and i m p l i c a t i o n s  

i n v o l v e d  i n  t h e  e x e r c i s e  of  t h e  w a r r a n t s .  On F e b r u a r y  23, 1968,  

Brown p r e p a r e d  a r a t h e r  comprehens ive  memorandum r e l a t i n g  t o  t h e  

S e c u r i t y  Broke rage  w a r r a n t s ,  i n c l u d i n g  t a x  i m p l i c a t i o n s ,  among o t h e r s ,  

and s t a t e d  i n  p a r t :  

l l .  . . it h a s  been  s u g g e s t e d  t h a t  i f  and when t h e s e  w a r r a n t s  
are e x e r c i s e d  w e l l  i n  advance  o f  t h e i r  e x p i r a t i o n  d a t e  and 
a l s o ,  p a r t i c u l a r l y ,  i f  t h e  w a r r a n t s  h e l d  by d i r e c t o r s  o f  B i g  
Horn are a l s o  e x e r c i s e d ,  such  a c t i o n  would p r o b a b l y  s t i m u l a t e  
t h e  e x e r c i s e  o f  o t h e r  o u t s t a n d i n g  w a r r a n t s  ( a p p r o x i m a t e l y  
100,000 i n  number) by t h e  p e r s o n s  h o l d i n g  such  w a r r a n t s .  I f  
t h i s  s u g g e s t i o n  i s  v a l i d  and w a r r a n t  c o n v e r s i o n  i s  s t imu-  
l a t e d ,  t h e  b e n e f i t  t o  S e c u r i t y  Broke rage  w i l l  b e  r e p r e s e n t e d  
by t h e  S e v e n t y - f i v e  C e n t s  p e r  s h a r e  commission on  t h e  s h a r e s  
t h a t  a r e  i s s u e d  when t h e  w a r r a n t s  a r e  e x e r c i s e d  . I 1  ( C o l l i n s  
E x h i b i t  4 1 ) .  

Brown t h e n  p r e s e n t e d  f o u r  a l t e r n a t i v e  p l a n s  f o r  e x e r c i s e  o f  

t h e  w a r r a n t s  by S e c u r i t y  Broke rage .  A l t e r n a t i v e  number t h r e e ,  h e  

a d v i s e d ,  

I t .  . . would p e r m i t  d i s c l o s u r e  by B i g  Horn t h a t  S e c u r i t y  
Broke rage  had g i v e n  i r r e v o c a b l e  n o t i c e  t h a t  i t  was g o i n g  
t o  e x e r c i s e  t h e  w a r r a n t s  p r i o r  t o  J u l y  25, 1968,  which 
c o u l d  have  some b e n e f i c i a l  e f f e c t  w i t h  r e s p e c t  t o  s t imu-  
l a t i n g  c o n v e r s i o n  of  o t h e r  w a r r a n t s  h e l d  by t h e  p u b l i c ,  
a l t h o u g h  it p r o b a b l y  would n o t  b e  a s  e f f e c t i v e  a s  a  r e p o r t  
t h a t  t h e  w a r r a n t s  had been  e x e r c i s e d  and t h e  s t o c k  i s s u e d . "  



And a l t e r n a t i v e  number f o u r ,  i n v o l v i n g  a  postponement o f  a  d e c i s i o n  

whether  t o  e x e r c i s e ,  concluded wi th  t h e  language: 

"It i s  obvious  t h a t  any p o s s i b l e  b e n e f i t s  i n  t h e  l i n e  of 
s t i m u l a t i n g  w a r r a n t  convers ion would be  l o s t  i f  t h e  
w a r r a n t s  of S e c u r i t y  Brokerage a r e  n o t  e x e r c i s e d  o r  i r r e -  
vocably committed s u f f i c i e n t l y  i n  advance o f  t h e i r  
e x p i r a t i o n  t o  have a n  e f f e c t  upon t h e  h o l d e r s  o f  o t h e r  
w a r r a n t s  which e x p i r e  a t  t h e  same t ime."  

C o n s i s t e n t  w i t h  t h e  theme of  Brown's a d v i c e  and t h e  a c t i o n  of 

t h e  Big Horn board on June  22, i n  a g r e e i n g  t o  t h e  c o n d i t i o n s  imposed 

by S e c u r i t y  Brokerage i f  i t s  s h a r e s  were t o  be  e x e r c i s e d ,  t h e  s t i c k e r  

o f  J u l y  11, 1968, a t t a c h e d  t o  t h e  J u l y  2  p rospec tus  s t a t e d ,  i n  p a r t :  

" A t  a  r e c e n t  meet ing of t h e  Board of D i r e c t o r s  o f  Big 
Horn Nat iona l  L i f e  Insurance  Company, a  r e s o l u t i o n  was 
adopted d i r e c t i n g  t h e  o f f i c e r s  t o  i n i t i a t e  t h e  o r g a n i -  
z a t i o n  of a  h o l d i n g  company t o  a c q u i r e  t h e  o u t s t a n d i n g  
s h a r e s  o f  Big Horn N a t i o n a l  L i f e  Insurance  Company 
through an  o f f e r  t o  exchange s h a r e s .  Th i s  a c t i o n  was 
suggested t o  pe rmi t  a  more f l e x i b l e  and d i v e r s i f i e d  
o p e r a t i o n .  C e r t a i n  o f  t h e  d i r e c t o r s  who have committed 
themselves  t o  e x e r c i s e  w a r r a n t s  a g g r e g a t i n g  33,556 s h a r e s  
s t a t e d  t h a t  t h e i r  main reason i n  do ing  so  was t h e  B o a r d ' s  
d e c i s i o n  t o  i n i t i a t e  t h e  fo rmat ion  of a  h o l d i n g  company." 
(Underscor ing added 1. 

While t h i s  language may be  a c c u r a t e ,  and w h i l e  i t  may be t h e  p roduc t  

of Hopper, a c t i n g  a s  counse l  f o r  Big Horn, I f i n d ,  a s  t h e  D i v i s i o n  

con tends ,  t h a t  under  t h e  c i rcumstances  i t  i s  mis lead ing .  F i r s t l y ,  
23/ 

t h e  s t i c k e r  d i d  n o t  i n d i c a t e  t h a t  t h e  e x e r c i s e  would be ( o r  was)- 

a t  t h e  reduced p r i c e  of $4.25. More s i g n i f i c a n t l y ,  of t h e  n i n e  o r  so 

d i r e c t o r s  of Big Horn a s  of J u l y  11, 1968 who owned w a r r a n t s ,  it 

23/ The D i v i s i o n  contends  t h a t  t h e  e x e r c i s e  by S e c u r i t y  Brokers  - 
occurred on o r  abou t  May 1, 1968. (See i t s  proposed f i n d i n g  65 
and tes t imony of I r v i n e  a t  T r .  3971).  
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24 / 

a p p e a r s  t h a t  o n l y  o n e  used p e r s o n a l  f u n d s  t o  e x e r c i s e  w a r r a n t s ,  

I n s t e a d ,  t h e  d i r e c t o r s  e l e c t e d  n o t  t o  t a k e  t h e  s t o c k  b u t  a l lowed 

CSC t o  e x e r c i s e ,  r e c e i v i n g ,  of  c o u r s e ,  t h e i r  p r o p o r t i o n a t e  s h a r e  of 

75 c e n t s  f o r  each  w a r r a n t  e x e r c i s e d .  I canno t  draw a n  i n f e r e n c e  

which a c c o r d s  w i t h  t h e  D i v i s i o n ' s  c o n t e n t i o n  t h a t  t h e  under sco red  

s t i c k e r  language  c o n c e r n i n g  e x e r c i s e  by t h e  d i r e c t o r s  was d e v i s e d  

o r  was in t ended  by them t o  mis l ead  t h e  o t h e r  w a r r a n t  h o l d e r s  ( a s  

t o  whom no f r a u d  i s  cha rged  i n  t h e  O r d e r )  o r  t h e  p u r c h a s e r s  
251 - 

o f  t h e  w a r r a n t  stockwho r e c e i v e d  c o p i e s  of  t h e  p r o s p e c t u s .  

N e v e r t h e l e s s ,  I d o  f i n d  t h a t  t h e  p r o s p e c t u s  w a s ,  i n  f a c t ,  v i o l a t i v e  

o f  t h e  s e c u r i t i e s  laws and was f r a u d u l e n t  as  t o  p u r c h a s e r s  of t h e  

s h a r e s  f rom CSC. The under sco red  language  o f  t h e  s t i c k e r  and t h e  

o m i s s i o n s  o f  m a t e r i a l  s t a t e m e n t s ,  i n c l u d i n g  i n f o r m a t i o n  t o  t h e  e f f e c t  

t h a t  e i g h t  d i r e c t o r s  o f  Big  Horn had d e c l i n e d  t o  e x e r c i s e  18 ,700  

w a r r a n t s  b u t  were a l l o w i n g  CSC t o  t a k e  t h e i r  s h a r e s ,  and t h a t ,  con- 

v e r s e l y ,  a minimal number o f  p e r s o n a l l y - h e l d  warmnts would b e  e x e r c i s e d  

by d i r e c t o r s , o b v i o u s l y  would have  t h e  e f f e c t  o f  s t i m u l a t i n g  t h e  

e x e r c i s e  o f  w a r r a n t s  and c o n s t i t u t e d  m i s l e a d i n g  i n f o r m a t i o n  and t h e  

o m i s s i o n  o f  m a t e r i a l  i n f o r m a t i o n .  I f i n d ,  i n  t h e  language  o f  

t h e  a n t i f r a u d  p r o v i s i o n s ,  t h a t  t h e  u s e  o f  t h e  s t i c k e r e d  p r o s p e c t u s  was u n a l w f u l ,  

that tk prospectus contained a n  u n t r u e  s t a t e m e n t  o f  a  m a t e r i a  1 f a c t  and 

24  - / C.D. R o b e r t s  owned 1 ,475  w a r r a n t s  and a p p e a r s  t o  have  e x e r c i s e d  
275. (Div .  Exs. 75,  7 6 ) .  

25 - / Apparen t ly  t h e  d i r e c t o r s  were men o f  s u b s t a n c e  w i t h  a s i g n i f i c a n t  
s t a k e  i n  t h e  s u c c e s s  o f  t h e  h o l d i n g  company p l a n .  Whi le  t h e y  had 
mot ive  t o  a c t  and p r e s s  f o r  i t s  s u c c e s s ,  I do  n o t  f i n d  t h a t  t h e y  
p lanned t o  d e c e i v e  w a r r a n t  h o l d e r s  by s u g g e s t i n g  o r  a d o p t i n g  
m a t e r i a  1 l y  m i s l e a d i n g  s t a t e m e n t s  o r  o m i s s i o n s  i n  t h e  p r o s p e c t u s .  
Moreover,  t h e r e  i s  no i n d i c a t i o n  t h a t  t h e y  knew t h a t  t h e  w a r r a n t  
s h a r e s  would b e  s o l d  t o  u l t i m a t e  p u r c h a s e r s  s u c h  a s  CSC's cus tomers .  



omit ted t o  s t a t e  ma te r i a l  f a c t s  necessary i n  o r d e r  t o  make t h e  s ta tements  

made, i n .  t h e  l i g h t  of t h e  circumstances under which they were made, 
261 - 

no t  misleading.  The m a t e r i a l i t y  i s  d iscussed  below. 

c .  Fraud i n  S e l l i n g  P r a c t i c e s  

I n  a d d i t i o n  t o  t h e  f r audu len t  p r a c t i c e s  discussed above which 

inhered i n  t h e  v i o l a t i o n  of Rule lob-6 and i n  t h e  use of t h e  misleading 

prospec tus ,  s e r i o u s  v i o l a t i o n s  occurred i n  t h e  s e l l i n g  techniques which 

placed t h e  warrant  sha re s  i n  customers ' accounts .  A t  C o l l i n s  d i r e c t i o n ,  

Garry Smith d id  "begin th ink ing  about o f f e r i n g  it t o  . . . managed 

accounts  . . . ." (Tr .  4958). Of t h e  23 chstomers t o  whom he sold 
271 - 

warrant  s h a r e s ,  18 were managed accounts .  

Some of  t h e s e  customers received t h e  s t i cke red  prospectus  from 

CSC. None were t o l d  t h e  following, a l l  of which were -required d i s c lo su re s :  

( 1 )  CSC obtained 75,694 sha re s  i n  J u l y  1968 from Big Horn 

through supplying money t o  warrant  ho lde r s  t o  e x e r c i s e  t h e i r  warrants .  

( 2 )  t h e  s a l e s  were made by CSC a s  p r i n c i p a l  from t h a t  block 

acquired by CSC because of t h e  dec i s ion  of most of  t h e  warrant  ho lde r s  

no t  t o  exe rc i s e ;  

26 /  Hopper ind ica ted  t h a t  he devised t h e  language a f t e r  consu l t a t i on  - 
with t h e  Commission s t a f f ,  and t h a t  i t  was intended t o  provide 
f u l l  d i s c l o s u r e .  Even assuming adequate  and f u l l  d i s cus s ion  with 
t h e  s t a f f ,  t h e  Commission has  o f t e n  he ld  t h a t  n e i t h e r  r e l i a n c e  
on counsel nor f a i l u r e  of i t s  s t a f f  t o  comment on omissions o r  
d e f i c i e n c i e s  of which i t  i s  appr i sed  i s  a  defense  t o  v i o l a t i o n s  
of t h e  s e c u r i t i e s  a c t s ,  though such ma t t e r s ,  i f  proven, may be 
considered with regard t o  good f a i t h  and t h e  pub l i c  i n t e r e s t .  T e l e s c r i p t  - 
CSP, I n c . ,  41 S. E. C. 664, 668 (1963).  

27 /  Smith t e s t i f i e d  t h a t  managed accounts  had t h e  r i g h t  t o  cancel  o r  r e j e c t  - 
any t r a n s a c t i o n  made without  c o n s u l t a t i o n .  However, t h e  evidence 
r e f l e c t e d  t h a t  t h i s  was an i n t e r n a l  CSC pol icy  no t  t o  be divulged 
t o  customers,  and a t  l e a s t  some customers d id  no t  know of  such r i g h t .  
C o l l i n s  t e s t i f i e d  t o  t h e  same e f f e c t .  
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( 3 )  CSC was a  market-maker i n  Big Horn; 

(4 )  CSC had dominated and c o n t r o l l e d  t h e  market f o r  t h e  s t ock  

from approximately  June  25, 1968 through J u l y  25, 1968, and 

had a r t i f i c i a l l y  r a i s ed  t h e  p r i c e  t o  $5.00; 

( 5 )  I n  J u l y  1968, CSC was purchasing Big Horn s t o c k  and b idd ing  

f o r  i t  i n  t h e  p ink  s h e e t s  wh i l e  i t  was d i s t r i b u t i n g  i t ,  i n  v i o l a t i o n  

o f  Rule  lob-6;  

( 6 )  CSC w a s  engaged i n  a manipu la t ive  dev i ce  i n  t h e  purchase 

and s a l e  o f  Big Horn c o n t r a r y  t o  Sec t i on  1 0 ( b )  and Rules l ob -5  and lob-6;  

( 7 )  C e r t a i n  o f f i c e r s  and d i r e c t o r s  o f  Big Horn had e l e c t e d  

n o t  t o  u s e  t h e i r  own money t o  e x e r c i s e  t h e i r  pe rsona l ly -he ld  wa r r an t s  

i n  J u l y  1968. 

( 8 )  The prospec tus  which w a s  s e n t  t o  them contained t h e  m a t e r i a l l y  

mis lead ing  s ta tement  and omi t ted  necessa ry  informat ion a s  i nd i ca t ed  above. 

( 9 )  Big Horn had su s t a ined  d e f i c i t s  i n  each y e a r  of i t s  e x i s t e n c e  

cumula t ive ly  t o t a l l i n g  approximately  $1,000,000 a s  of December 31,  

1967. 

Nor d i d  C o l l i n s  d i s c l o s e  t o  t h e  more s o p h i s t i c a t e d  pu rchase r s  

t o  whom h e  s o l d  approximately  29,000 s h a r e s  of war ran t  s t o c k  between 

J u l y  22 and J u l y  25 t h a t  CSC was engaged i n  a  manipu la t ive  dev i ce  i n  

i t s  t r a d i n g  i n  o r d e r  t o  i n c r e a s e  t h e  market p r i c e ,  o r  t h a t  it had v io -  

l a t e d  t h e  a n t i - f r a u d  p r o v i s i o n s  of t h e  s e c u r i t i e s  a c t s  and t h e  r u l e s  

the reunder ,  a s  i nd i ca t ed .  

The persons  t o  whom Smith so ld  t h e  s t o c k  were a lmost  wi thout  
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except ion unsophis t ica ted  i nves to r s :  some were t o t a l  novices .  It 

was c l e a r  from t h e  arrangements made by t h e  i n v e s t o r  wi tnesses  with 

CSC and from t h e i r  testimony t h a t  they placed t h e i r  complete t r u s t  and 

confidence i n  CSC and i t s  personnel  a s  t h e i r  investment a d v i s e r ,  r e ly ing  

on Smith, C o l l i n s ,  o r  Har t ley  t o  provide competent and t rus twor thy  

s e r v i c e  i n  t h e i r  b e s t  i n t e r e s t s .  The o r a l  d i s c r e t i o n a r y  a u t h o r i t y  

given t o  CSC was broad and b e a r s  wi tness  t o  such trust. 

CSC, a c t i n g  a s  broker -dea le r  under t h e  Exchange Act and a s  

investment a d v i s e r  under  t h e  Advisers  Act ,  i s  amenable t o  r egu la t i on  
29 / 

under both s t a t u t e s .  In Arleen W. Hughes, 27 S.E.C. 629 (1948) , a f f  'd 174 F .2d 

969 (C.A.D.C., 1949) t h e  Commission d iscussed  t h e  f i d u c i a r y  r e l a t i o n s h i p  

of  t r u s t  and con£ idence s i m i l a r  t o  t h a t  which ex i s t ed  between CSC and 

i t s  managed accounts .  That  r e l a t i o n s h i p  grew o u t  of t h e  arrangements 

between Arleen Hughes and h e r  c l i e n t s  f o r  t h e  handl ing of t h e  c l i e n t s '  

funds a s  investment a d v i s e r .  

28/ For example, J.T.H. , Jr .  t e s t i f i e d  t h a t  he had not  been t o l d  about  - 
about  a  r i g h t  t o  cance l  a  purchase made i n  h i s  managed account ,  
b u t  he  assumed he  had t h a t  r i g h t .  On f u r t h e r  ques t ion ing  it 
developed t h a t  t h e  wi tness  (who had never  t raded  except  through 
CSC) had assumed no t  t h a t  he had t h e  r i g h t  t o  cance l  b u t  t h a t  he 
had t h e  r i g h t  t o  se l l  s tock  t h a t  had been purchased f o r  h i s  
account .  (Tr .  2627a- 2631). This  i s  not  an i s o l a t e d  example of naivete': 

2% I n  Arleen W .  Hughes, a s  h e r e ,  t h e c h a r g e  of  f raud  was a s s e r t e d  on ly  - 
under t h e  S e c u r i t i e s  Act and t h e  Exchange Act b u t  n o t  under t h e  
Advisers  Act.  The Commission found no m e r i t  i n  h e r  conten t ion  t h a t  
s i n c e  she ac ted  a s  an investment a d v i s e r  she  was s u b j e c t  on ly  t o  
p rov i s ions  of t h e  Advisers  Act. - 



The Commission found that Arleen Hughes had violated her trust 

by allowing her own interests to come in conflict with those of 

her principal, where the latter had not given an informed consent to 

such dealings as a broker-dealer selling her own securities to her 

principal. At page 637, the Commission made a statement which is 

relevant to the instant situation: 

I! . . .it would be highly improper for registrant to take 
a conflicting position in which, on the one hand, she is 
motivated to sell securities which may be most profitable 
to her and in her own best interests and, on the other, to 
recommend the purchase of securities solely on the basis 
of the best interests of her clients. And, of course, 
registrant has a free choice to avoid this conflict by 
confining her activities only to those of investment counsel 
so that she would be motivated to act only for the best 
interests of her clients. But, if registrant chooses to 
assume a role in which she is motivated by conflicting 
interests, under the exception we have discussed she may do 
so if, but only if, she obtains her clients consent after 
disclosure not only that she proposes to deal with them for 
her own account but also of all other facts which may be 
material to the formulation of an independent opinion by the 
client as to the advisability of entering into the 
transaction .'I 

Thus, the Comission pointed out at 636-7 that a fiduciary must 

disclose to his principal all material circumstances fully and com- 

pletely, including the price he paid for securities sold to the 

principal. Overreaching is not a condition precedent to the requirement 

for such disclosure. 

Smith sold thousands of shares of Big Horn on July 23 and 25 

without making required disclosures. For example, he said nothing to 
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J R A about CSC being a market-maker of Big Horn, nor that he was 

putting into the customer's account 200 shares from CSC's holdings 

acquired as described. J.R.A. had been consulted by Smith about the 

desirability of all purchases excepting Big Horn. And when the 

customer called to indicate that, being in the insurance business he 

resented being sold an insurance company's stock, Smith spoke only 

of a rancher being on the board of directors and probably mentioned 

the planned holding company. (Tr. 2727-38). 

Smith sold 100 shares to R W B, who was particularly interested 

in uranium stocks. He said nothing to the customer about any of the 

matters listed above, but did represent that Big Horn was getting 

involved in minerals. The witness believed CSC would regard his 

interests as paramount, although such words were not spoken. (Tr. 

2796-2710). 

Dr. C D S opened his account with Collins in April 1968, investing 

$3,000. Soon thereafter, Smith called and advised that he was the 

account executive. Four stocks were put into the account, including 

135 shares of Big Horn on July 23, 1968. None of the required dis- 

closures mentioned above were made. The customer received a prospectus 

on Big Horn soon after the purchase. This witness testified that he 

30/ - Failure to disclose market-making was held one of the bases of fraud 
found in Chasins v. Smith Barney & Co., 438 F. 2d 1167, 1172 (2d Cir., 
1970). Cf. Cant v. A.G. Becker & Co. (U.S.D.C., N.D. Ill., Dec. 20, 
19711, C.C.H. Transfer Binder 1970-71 TT 93,347. 
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did not believe he had the right to suggest any purchases for the 

account: "I felt they were in complete control . . . and that I 
was not to make any suggestions". (Tr. 3165). 

JTH, Jr., a Division manager for an American Telephone and 

Telegraph subsidiary, testified that he was a complete novice with 

respect to securities in May 1968 when he was recommended by a 

friend to CSC. He opened an account with Smith "to play in the market 

with a few extra dollars", and delivered for sale 25 AT&T shares. 

The proceeds, together with a check from the customer, totalled 

$2,500. Smith was to purchase and sell in his own discretion. 

Smith made purchases in the account without having advised the 

customer, who received confirmations of the transactions as well as 

periodic letters, approximately six in number during the year the 

account existed. The letters advised of the purchase and sale trans- 

actions, of the prices paid and received for securities in the account, 

and of their current value. The cash balance also was stated, and a 

plus or minus dollar figure indicated the paper gain or loss in the 

account as of the time the respective letters were written. The 

witness signed no form giving Smith written authority for a discretionary 

account or power at the time the account was opened. Nor was there 

any discussion of Collins' interest in stocks which might be purchased 

in large blocks and placed into the customer's account, or of any 

of the above-mentioned required disclosures. On July 25, 1968 the 

witness was sold 400 shares of Big Horn by Smith at 5 1/8, without 

consultation. 



At or about the time of the closing of CSC's Denver office, 

the custbmer had a balance in his account of approximately $565 

in cash, for which he received a check. He also received the stocks 

then in his account: 100 shares of Datacom, 100 shares of Vipont 

Mining, 50 shares of Minerals Engineering and 40 shares of Western 

Resources. 

These are some of the witnesses whose credited testimony indicates that 

because of misstatements and omissions the respondents wilfully 

violated and wilfully aided and abetted violations of the anti-fraud 

provisions, as charged, in selling and distributing the shares of 
' 311 

Big Horn acquired in the warrant transaction: 

The Supreme Court spoke at length in S.E.C. v. Capital Gains Research 

Bureau Inc., 375 U.S. 180 (1963) regarding the duty of an investment 

adviser, as a fiduciary, to make full disclosure to his client and to 

avoid any business activity which presents the opportunity for conflict 

of interest, in order that his investment advice may be wholly unbiased. 

At 201, the Court said: 

!'The high standards of business morality exacted by our 
laws regulating the securities industry do not permit 
en investment adviser to trade on the market effect of 
his own recommendations without fully and fairly reveal- 
ing his personal interests in these recommendations to his 
clients .If 

CSC revealed to its managed accounts none of its many "personal interests" 

in Big Horn as a- company and in its shares and the market price thereof. 

Again, at 200,reinforcing the concept that overreaching is not a 

condition precedent to the disclosure requirement, the Court said: 

31/ Kornelsen was not directly involved in the selling. However, his - 
activity in acquiring the large number of shares aided and abetted 
the violations of the other respondents. 



"To impose upon the Securities and Exchange Commission 
the burden of showing deliberate dishonesty as a con- 
dition precedent to protecting investors through the 
prophylaxis of disclosure would effectively nullify 
the protective purposes of the statute. . . . . It 
misconceives the purpose of the [Investment Advisers 
~ct] to confine its application to 'di'shonest' as 
opposed to ' honest' motives ." 

This case is added strong support for the requirement of full 

disclosure of the many conflicts of interest existing between CSC 

and its managed accounts with respect to Big Horn. 

Even apart from the requirements of disclosure imposed by the 

fiduciary relationship between CSC and its managed accounts, the mis- 

representations and omissions in the prospectus and in the selling 

activity were fraudulent. The courts and the Commission have expressed 

their definitions of "materiality" or "material" in the context of 

their usage in the anti-fraud provisions. All are in accord with the 

test expressed by the Second Circuit in List v. Fashion Park, Inc., 

340 F. 2d 457 (2d Cir.), cert. denied, 382 U.S. 811 (1965): 

"The basic test of 'materiality' . . . is whether 
'a reasonable man would attach importance [to the fact 
misrepresented] in determining his choice of action in 
the transaction In question."' Cf. S.E.C. v. Texas - -  
Gulf Sulphur Co., 401 F. 2d 833 (2d Cir. 19681, cert. 
'denied sub nom. Kline v. S.E.C., 394 U.S. 976 (1969).32/ - 
Not only was there the defect of non-disclosure,required because 

of the investment adviser relationship, but also the broker-dealer 

32/ Much evidence was introduced on the subjective evaluations by the 
investors of the significance or materiality of the various mis- 
representations and omissions. However, the appropriate test is 
objective. The subjective evidence is given consideration herein 
in connection with evaluation of public interest. 



s t a t u s  of CSC precluded use  of t h e  misleading s ta tement  i n  t h e  pro- 

spec tus .and  t h e  ma te r i a l  omissions i n  t h e  s a l e s  technique mentioned 

above. The s e l l i n g  involved an implied r e p r e s e n t a t i o n  by CSC t h a t  

t h e  market was a  f r e e  and independent one and t h a t  t h e  p r i c e  of Big 

Horn was not  a r t i f i c a l l y  increased .  Th i s  was b u t  one of t h e  many 
3 3  - 

f raudu-lent  r e p r e s e n t a t i o n s  i n  t h e  s e l l i n g  by Smith and Co l l i n s .  

V io l a t i on  o f  Sec t ion  5(b)  of  t h e  S e c u r i t i e s  Act 

The amendment o f  t h e  Order  made a t  t h e  opening of  t h e  hear ing  

added a  charge t o  t h e  e f f e c t  t h a t  from June  1, 1968 t o  Apr i l  16, 

1969, CSC v i o l a t e d  Sec t ion  5 (b )  of  t he  ~ e c u ' r i t i e s  Act ,  a ided  and 

abe t t ed  by C o l l i n s ,  by i n s e r t i n g  quo ta t i ons  f o r  Big Horn i n  t h e  pink 

shee t s .  Sec t ion  5 ( b ) ( l )  makes it unlawful f o r  any person t o  t r ansmi t  

any prospectus  r e l a t i n g  t o  a  s e c u r i t y  wi th  r e spec t  t o  which a  r e g i s t r a t i o n  

. s ta tement  has  been f i l e d  un l e s s  t h e  prospec tus  meets t h e  requirements 
34/ - 

o f  Sect ion 10. The Div is ion  contends t h a t  t h e  pink s h e e t s  a r e  a  

prospec tus  under t h e  broad d e f i n i t i o n  i n  Sec t ion  2( 10): 

"(10)  The term Iprospectus '  means any prospectus ,  n o t i c e ,  
c i r c u l a r ,  adver t i sement ,  let ter  o r  communication, w r i t t e n  
o r  by r ad io  o r  t e l e v i s i o n ,  which o f f e r s  any s e c u r i t y  f o r  
s a l e  . . . I I 

3 1 /  Lawrence Rappee & Co., 40 S.E.C. 607 (1961); Duker & Duker, 6  S.E.C. 
386 (1939);  Halsey S t u a r t ,  30 S.E.C. 106 (1949). 

3 4 /  Here, a s  i n -  o t h e r  p a r t s  of t h i s  i n i t i a l  dec i s ion ,  r e f e r ence  t o  use 
of t h e  mails  and o t h e r  means of t r a n s p o r t a t i o n  or  communication i s  
omit ted because of  t h e  s t i p u l a t i o n s  and f i nd ings  e a r l i e r  made, t o  t h e  
e f f e c t  t h a t  t he  mai l s  and i n t e r s t a t e  means were used i n  connection 
wi th  a l l  a c t i v i t i e s  r e s u l t i n g  i n  v i o l a t i o n s  of respondents .  
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It  appears  t h a t  what t h e  Div i s ion  i s  contending i s  t h a t  t h e  "asked" 

q u o t a t i o n s  of CSC (which began on J u l y  3, 1968) w e r e  o f f e r s  t o  s e l l  

Big Horn sha r e s  and t h a t  t h e  s h e e t s  were a p rospec tus  which d i d  not  

meet t h e  requ i rements  of S e c t i o n  10 of  t h e  S e c u r i t i e s  Act. A s  t o  

t h e  l a t t e r  p o r t i o n  of t h e  con t en t i on  t h e r e  i s  no doubt :  a s  t o  t h e  

e a r l i e r  p o r t i o n ,  i t  o f f e r s  a p ropos i t i on  appa ren t l y  never  e x p r e s s l y  

o r  s p e c i f i c a l l y  r u l e d  on by t h e  Commission o r  t h e  c o u r t s .  

The C o l l i n s  respondents  a rgue  a g a i n s t  t h e  con t en t i on .  F i r s t l y ,  

they  p o i n t  ou t  t h a t  t h e  pink s h e e t s  are n e c e s s a r i l y  ou t  of d a t e  by 

t h e  t i m e  t hey  r each  t h e  s u b s c r i b e r  and "cannot  be  bone f i d e  l e g a l  

inasmuch a s  they are en t e r ed  on one  day and published and 

d e l i v e r e d  t h e  nex t  day a t  t h e  e a r l i e s t .  The argument i s  r e j e c t e d ,  

s i n c e  t h e r e  i s  no i n d i c a t i o n  t h a t  t h e  word t t o f f e r "  i n  t h e  S e c u r i t i e s  

A c t  i s  used on ly  i n  t h e  con t ex t  of a  I1bona f i d e  l e g a l  o f f e r t 1  i n  

t h e  common l a w  c o n t r a c t  sense .  The c o u r t s  and t h e  Commission have 

he ld  t o  t h e  con t r a ry .  S e c u r i t i e s  and Exchange Commission v .  

L i b e r t y  Petroleum- Corp., e t  a l . ,  (D.C.  N.D. Ohio, 1971 Civ. No. 

C71-1781, where t h e  c o u r t  adopted a broad i n t e r p r e t a t i o n  of  t h e  

term I t o f f e r  t o  ~ e l l ~ ~ , w h i c h  it held  included any communication which 

is designed t o  p rocure  o r d e r s  f o r  a s e c u r i t y ,  whether o r  no t  i t  

would be  considered a n  o f f e r  under s u b s t a n t i v e  c o n t r a c t  law. 

The d e c i s i o n  was p r ed i ca t ed  i n  p a r t  on t h e  language i n  Sec t i on  

2(3) d e f i n i n g  " o f f e r  t o  s e l l t 1  a s  i nc lud ing  Itany a t t emp t  o r  o f f e r  

t o  d i s p o s e  o f ,  o r  s o l i c i t a t i o n  of an  o f f e r  t o  buy, a  s e c u r i t y  o r  

i n t e r e s t  i n  a s e c u r i t y  f o r  value. ' '  Cf.  S e c u r i t i e s  and Exchange 



Commission v. Starmont, 31 F. Supp. 264 (E.D. Wash., 19401, in support 

of the holding that "The SEC has consistently refused to restrict 

the term 'offer to sell' to the meaning employed in the area of 

substantive contracts law." In Carl M. Loeb, Rhoades & Co., 38 

S.E.C. 843 (19591, the Commission reid,at 848, that offers to sell 

include "any document which is designed to procure orders for a 

security.'' Any other conclusion would defeat the purpose of the 

prohibition. 

The argument that the pink sheets "are offers directed only at 

other dealers" is rejected as irrelevant, on both factual and legal 

bases. They are, in fact, available to members of the public not 

only in brokerage offices throughout the nation, at certain banks, 
33 - 

but also in some libraries. Moreover, they are certainly 

available indirectly through broker-subscribers to members of the 

investing public, and the suggested limitation is not applicable. 

Respondents urge the applicability of an exemption from the 

Section 5(b)(l) prohibition which is stated in Section 4(3): 

"Sec. 4. The provisions of section 5 shall not apply to- 
(3) transactions by a dealer (including an underwriter no 
longer acting as an underwriter in respect of the security 
involved in such transaction) . . ." 

The burden of proving an exemption from prohibitions of the securities 

35 - / - Cf. Report af Special Study of Securities Markets, Chapter VII 
at 598. An earlier reluctance of the N.A.S.D. to sanction dis- 
closure of pink sheets by brokerage offices to their customers 
appears to have given way to some extent to an increased 
significance accorded to the concept of full disclosure. 
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laws is on one who claims the exemption. Under the definition of 

underwriter in Section 2(11) of the Securities Act, CSC was acting 

in that capacity in the warrant transaction. The definition states: 

"The term 'underwriter' means any person who has purchased 
from an issuer with a view to, or offers or sells for an 
issuer in connection with, the distribution of any security, 
or participates or has a direct participation in any such 
undertaking . . . ." 

The exemptions of Section 4 do not apply to an underwriter who is 

still acting in that capacity. CSC acted in that capacity, as 

indicated above, in the purchase and disposition of the registered 

warrant shares. Similarly, Rule 174 under the Securities Act, cited 

by respondents as the basis of an exemption is also inapplicable to an 

underwriter who is continuing to act as such in respect of the involved 

security. 

The result adopted here is consistent with the desirability and 

appropriateness of interpreting the federal securities laws in a 

liberal manner in order to effectuate their remedial purposes. S.E.C. 

v. Capital Gains Research Bureau, Inc. supra, at 195; Tcherepnin v. 

Knight, 389 U.S. 332 (1967). It is also consistent with the view 

expressed by a former General Counsel of the Commission, quoted in 

Loss, supra, at Vol. I, 228, in a letter to the Investment Bankers 

a/ S.E.C. v. Ralston Purina Company, 346 U.S. 119, 126 (1953); 
Gilligan, Will & CO. v. S.E.C., 267 F. 2d 461 (1959), 
cert. denied 361 U . S .  896 (1959). -- 
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Conference, Inc., of March 5, 1937, discussing #'The Tombstone Ad". 

He stated: 

". .although I believe that a dealer may properly include 
in such an advertisement a legend such as "bought - sold - 
quoted" to indicate that he makes a market in the security 
advertised, any description of the market as an "active" 
or "close" trading market would also in my opinion make 
the advertisement a prospectus . . . . 11 

It is obvious that the asked quotations were inserted to 

stimulate, interest in Big Horn in order to facilitate the further dis- 

tribution of the shares. The Commission said, in First Maine Corporation, 

38 S.E.C. 882 (19591, at 885: 

II . . . it is apparent that the only purpose for which 
this material was distributed was the stimulation of 
interest in [the issuer] and its securities in order to 
further the ultimate distribution of such securities. 
Under these circumstances we find that these documents ' 

consistituted offers to sell or solicitations of an 
offer to buy Lisco stock in willful violation of-Section 
5(c1 of the Securities Act." 

I reach the same conclusion with respect to the pink sheets and find 

the violations by CSC and Collins as charged. That the issue had never 

been determined by the Commission is a matter appropriate for considera- 

tion in connection with public interest only. Provisions relating to securities 

law violations may be interpreted decisionally, and a specific 

rule thattlasked"quotations in the pink sheets constitute a prospectus is 

not rrressary. Cf. Edward Sinclair, et al., Securities Exchange Act Release 

No. 9115, (March 24, 19711, at p. 5, citing S.E.C. v. Chenery Corporation, 

332 U.S. 194, 203 (19471, among other cases. 
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V i o l a t i o n s  o f  Bookkeeping P r o v i s i o n s  

The Order  c h a r g e s  a h o s t  o f  bookkeeping v i o l a t i o n s  i n  CSC's 

r e c o r d s ,  some having occur red  i n  connec t ion  wi th  t h e  war ran t  t r a n s -  

a c t i o n  and o t h e r s  u n r e l a t e d  t o  it. 

The problem o f  record ing  t h e  war ran t  t r a n s a c t i o n  p resen ted  a 

dilemma t o  t h o s e  who had t o  d e c i d e  t h e  a p p r o p r i a t e  procedures .  A t  

b e s t ,  t h e  t r a n s a c t i o n  was unusual  i n  n a t u r e :  more than t h a t ,  i t  con- 

s i s t e d  o f  a l e g a l  f i c t i o n ,  f o r  CSC was o s t e n s i b l y  buying s h a r e s  

from war ran t  h o l d e r s  who had e x e r c i s e d  t h e i r  w a r r a n t s  b u t  who had n o t  

a c q u i r e d  b e n e f i c i a l  ownership o f  t h e  s h a r e s  because  t h e  funds  f o r  

t h e  purchase  were provided by CSC and were t r a n s m i t t e d  t o  Big  Horn. 

S e c t i o n  1 7 ( a )  of t h e  Exchange Act  and Rule  17a-3 t h e r e u n d e r  

r e q u i r e  every  broker o r  d e a l e r  t o  keep r e c o r d s  which are d e s c r i b e d  

w i t h  s u b s t a n t i a l  p r e c i s i o n  i n  t h e  many subparagraphs  o f  t h e  Rule .  The 

Commission h a s  i n t e r p r e t e d  t h e  S e c t i o n  and Rule  t o  embody t h e  r e q u i r e -  
=/ 

ment t h a t  t h e  r e c o r d s  be  t r u e  and c o r r e c t .  

T h e  D i v i s i o n  a r g u e s  t h a t  t h e  i m p r o p r i e t i e s  i n  t h e  r e c o r d i n g  

of t h e  war ran t  t r a n s a c t i o n  occur red  by d e s i g n ,  i n  a n  e f f o r t  t o  camou- 

f l a g e . t h e  t r u e  n a t u r e  o f  t h e  t r a n s a c t i o n .  I do n o t  a g r e e .  I f i n d  

t h a t  confus ion  e x i s t e d  a t  t h e  CSC b a c k - o f f i c e  because  of i n e x p e r i e n c e  

and because  of t h e  unusual  a s p e c t s  of t h e  t r a n s a c t i o n ,  and t h a t  t h e  

i n a c c u r a c i e s  i n  t h e s e  r e c o r d s  a r e  a t t r i b u t a b l e  t o  such f a c t o r s .  

Rule  17a-3 r e q u i r e s ,  i-n p e r t i n e n t  p a r t ,  t h a t  CSC, as a r e g i s t e r e d  

b r o k e r - d e a l e r  , make and keep c u r r e n t  t h e  f o  1 lowing books and r e c o r d s  

3 7 /  M- I n c . ,  S e c u r i t i e s  Exchange Act Re lease  No. 7409 - 
(September 2 ,  1964);  C a r t e r ,  H a r r i s o n ,  Corbrey,  I n c . ,  29 S.E.C. 
283 (1949) ;  Lowell Niebuhr & Co., I n c . ,  18 S.E.C. 471 (1945) .  



relating to its business: 

17a-3(a)(l). . . all receipts and disbursements of 
cash. . . 

(3) Ledger accounts itemizing separately as 
to each cash. . . account of every 
customer. . . 

( 5 )  A securities record or ledger reflecting 
separately for each security as of the 
clearance dates a1 1 ' long' or 'short' 
positions (including securities in 
safekeeping) carried by such member, 
broker, or dealer for his account 
or for the account of his customers 
. . . and showing the location of all 
securities long and the offsetting 
position to all securities short and 
in all cases the name or designation 
of the account in which each position 
is carried. 

(6) A memorandum of each brokerage order and 
of any other instruction, given or 
received for the purchase or sale of 
securities, whether executed or unexecuted. 
Such memorandum shall show the terms and 
conditions of the order. . ., the account 
for which entered, the time of entry, the 
price at which executed and, to the extent 
feasible, the time of execution or cancel- 
lation. Orders entered pursuant to the 
exercise of discretionary power by such 
member, broker, or dealer, or any employee 
thereof, shall be so designated. . . 

(7) A memorandum of each purchase and sale of 
securities for the account of such member, 
broker, or dealer showing the price and, 
to the extent feasible, the time of execu- 
tion; and, in addition, where such purchase 
or sale is with a customer other than a 
broker or dealer, a memorandum of each 
order received, showing the time of receipt, 
the terms and conditions of the order, and 
the account in which it was entered. 



(8) Copies of confirmations of all purchases 
and sales or securities. . . 

(12) A questionnaire or application for employ- 
ment executed by each 'associated person' 
. . . of such member, broker or dealer." 
Associated person is defined by the rule 
as "a partner, officer, director, sales- 
man, trader, manager, or any employee 
handling funds or securities or solicit- 
ing transactions or accounts for such 
member, broker or dealer." 

The Division charges that over a period of years from approximately 

January 1, 1967 to August 4, 1970, CSC violated each of the above sub- 

paragraphs of Rule 17a-3, aided and abetted by Collins and Smith. 

With regard to the warrant transaction, the Collins respondents 

concede the inexperience of Kornelsen in stock purchase transactions and 

the resulting confusion and delay in recording. But they contend that 

the records were accurate when made on an "as is" basis a few days later. 

Customer Ledgers, Order Memoranda, Confirmations 

Division Exhibit 14 comprises customer ledgers prepared for the 

warrant holders whose warrants were exercised with CSC funds. The 

ledgers are inaccurate in that they indicate that each of said warrant 

holders was paid by check or credit from CSC. This recording was con- 

sistent with the fiction, but incorrectly reflects the true payment by 

CSC which was, of course, by a joint check which actually was payment to 

Big Horn. 

The purchase order memoranda for the warrant holder transactions 

were inaccurate in many instances because a handwritten trade date and 

the time stamp date were at variance. In addition, the order memoranda 



do not reflect the fact that they were actually "as of" trades. 

Kornelsen hadn't considered the requirement for order tickets until 

several days after purchases had been made. (Tr. 1991). 

Consistent with the fiction, but again inaccurate because 
38 / 

it would be improper to exalt form w e r  substans, the order 

memoranda in no way indicated that Big Horn was involved in the warrant 

transaction. The confirmations of the purchases were typed from the 

order tickets prepared by Kornelsen and accordingly were inaccurate 

in representing that the purchases were made from the warrant holders. 

Questionnaires 

The defalcation in 1965 by CSC's cashier apparently gave concern 

not only to Collins but also to the broker-dealer investigating. staff 

of the Commission's Denver Regional Office. On March 23; 1965, a 

.letter was sent to CSC advising that an inspection had revealed (among other 

problems) that the firm failed to make and keep questionnaires or applica- 

tions for employment required by Rule 17a-3(a)(12). Collins replied on 

April 1, 1965, to the effect that the firm had reviewed each file to 

comply with the Rule. (Div. Exs. 25 and 25A). However, the Division again 

urges a series of violations of this sub-paragraph, which required 

specified information to be kept for every "associated person", again 

to include every employee handling funds or securities. 

I find a failure by CSC during the relevant period, and partic- 

ularly during the time of inspections by the Denver Regional Office in 

October 1967 and 1968, to have on file the required questionnaire or 

application: for Carlton C. Okamoto, who handled funds and securities 
- 

38/ Cf. Securities Exchange Act Release No. 9867 (November 17, 1972): - - 
It. . . the substance of the arrangement rather than its legal form, 
should determine the accounting treatment." 



f o r  t h e  f i r m  and was an  t l assoc ia ted  personw; a f a i l u r e  t o  

have t h e  requ i red  document on f i l e  f o r  Linda 2. Rober t s ,  

who du r ing  t h e  per iod  of  v i o l a t i o n  worked a s  a s s i s t a n t  

t r a d e r  and a s  a s s i s t a n t  c a s h i e r ;  a  f a i l u r e  t o  have t h e  requ i red  

document on f i l e  f o r  J a n e t  M.  Moors, who handled s e c u r i t i e s  

d u r i n g  t h e  r e l evan t  pe r i od ;  a  s i m i l a r  f a i l u r e  wi th  r e spec t  

t o  Lougene A .  Gillham, who, a s  s e c r e t a r y  and r e c e p t i o n i s t  . 

opened t h e  mail, which contained s e c u r i t i e s ;  wi th  r e s p e c t  t o  

U ld i s  J .  Kapost ins ,  who handled funds and s e c u r i t i e s  i n  t h e  

cage; wi th  r e s p e c t  t o  Kenneth L. Gerdine,  a  runner  who 

handled funds and s e c u r i t i e s ;  f o r  Pau l  W .  Morrison, c a s h i e r  

a t  t h e  t i m e  of t h e  i n spec t i on ;  f o r  Cynthia J. Pa t e r son ,  as 

a s s i s t a n t  c a s h i e r ;  f o r  Linda M.  M o f f i t ,  a s  a s s i s t a n t  c a s h i e r  

(on ly  21 days l a t e ) .  

I f i n d  t h e  evidence i n s u f f i c i e n t  wi th  r e spec t  t o  B e t t y  

Ann Wampler, a  r e g i s t e r e d  r e p r e s e n t a t i v e  whose NASD a p p l i c a -  

t i o n  may have been on f i l e  a l though  n o t  observed du r ing  t h e  

i n s p e c t i o n ;  Dorottiy Lorenz,  wi th  r e s p e c t  t o  whom t h e r e  i s  

some c r e d i b l e  evidence t h a t  she  d i d  not  handle  funds o r  s e c u r i -  

t i e s  whi le  s e rv ing  a s  a s s i s t a n t  bookkeeper (Tr .  2389); 

Kirby B u r k e t t ,  who prepared t h e  j o i n t  checks used i n  t h e  

war ran t  t r a n s a c t i o n ;  and Debra Matthews, who posted t h e  s t o c k  

p o s i t i o n  r e m r d  a t  a l o c a t i o n  %ea r  t h e  cage". And d e s p i t e  



t h e  " p r o b a b i l i t i e s " ,  i n  a  f i rm  of  CSC1s small  s i z e ,  t h a t  Wanda 

S t iney ,  bookkeeper, and Margaret P o t t e r ,  a s s i s t a n t  bookkeeper, 

a l s o  handled funds o r  s e c u r i t i e s  i n  performing t h e i r  f u n c t i o n s ,  

t h e  record con ta in s  testimony t o  t h e  con t r a ry  which leads  

t o  t h e  conclusion t h a t  t h e  burden of proof has  no t  been 

e u s t a i n e d . a s  t o  them. (Tr .  2390, 4734). 

Although argument o r  suggest ion t o  t h e  con t r a ry  i s  

made by respondents ,  t h e  c r e d i b l e  evidence i n d i c a t e s  t h a t  

bonding a p p l i c a t i o n s ,  o r  copies  t h e r e o f ,  on f i l e  a t  CSC1s 

o f f i c e s  d id  not  provide a l l  of  t h e  information required by 

the  Rule. Be l a t ed ly ,  a t  t h e  suggest ion of t h e  s t a f f  o f  

t h e  Denver Regional O f f i c e ,  app rop r i a t e  forms were f i l e d  

f o r  t h e  CSC personnel .  Respondents do not  concede t h a t  such 

forms were required f o r  each person, sugges t ing  t h a t  i n  

many in s t ances  t h e  f i l i n g s  were g r a t u i t o u s .  I agree  only a s  

t o  t h e  i n s t ances  mentioned i n  t h e  preceding paragraph. 



Securities Record or Ledger 

Prior to August 8, 1968, CSC maintained a "security ledger" 

which did not reflect separately for each security as of the 

clearance dates all "long" or "shortt' positions (including securities 

in safekeeping) carried by CSC for its account or for the accounts 

of its customers, nor did it show the location of all securities 

long and the offsetting position to all securities short and the 

name or designation of the account in which each position was 

carried. (Div. Ex. 5-A through 5-L). 

The ledger did not contain a daily running indication by 

individuals of long and short positions (Tr. 37491, nor did it con- 

tain a record of stock in transfer (Tr. 2343, 37451, nor the number 

of shares in safekeeping for customers (Tr. 2344, 3733-4). 

Collins had arranged with National Cash Register personnel 

to set up its securities record system. Similar systems apparently 

had been set up for other broker-dealer firms in the Denver area. 

Unfortunately, the system did not contain in a single record in 

proper form the information necessary to an understanding of the 

firm's positions with respect to securities. Following an examina- 

tion by the American Stock Exchange, CSC in August created a stock 

position record system which reflected the required information. 

(Div. Ex. 13). 

That the information prior to that time was available to an 

investigator who, with effort and perhaps some measure of luck, 

might search and make comparisons is not an answer to the charge. 



The Commission h a s  expressed  t h e  o p i n i o n ,  a s  i n d i c a t e d  i n  

t h e  D i v i s i o n ' s  b r i e f ,  t h a t  compliance w i t h  bookkeeping r u l e s  is  n o t  

w i t h i n  t h e  p rov ince  o f  a b r o k e r - d e a l e r ' s  d i s c r e t i o n .  

"The requ i rements  t h a t  books b e  k e p t  c u r r e n t  . . . 
and i n  p r o p e r  form (emphasis s u p p l i e d )  are impor tan t  
and a r e  a keys tone  o f  t h e  s u r v e i l l a n c e  o f  r e g i s t r a n t s  
and NASD members w i t h  which w e  and t h e  NASD are charged 
i n  t h e  i n t e r e s t  o f  a f f o r d i n g  p r o t e c t i o n  t o  i n v e s t o r s .  
I t  i s  obv ious  t h a t  f u l l  compl iance  w i t h  t h o s e  r e q u i r e -  
ments must b e  e n f o r c e d ,  and r e g i s t r a n t s  canno t  be  p e r -  
m i t t e d  t o  d e c i d e  f o r  themselves  t h a t  i n  t h e i r  own 
p a r t i c u l a r  c i r c u m s t a n c e s  compl iance  w i t h  some o r  a l l  
i s  n o t  necessa ry . "  I n  t h e  Matter o f  Olds  & Co.,  37 SEC 
23 (1956) .  

These  d e f i c i e n c i e s  were i n  v i o l a t i o n  o f  Ru le  17a-3 .  They were 

c o r r e c t e d  by CSC f o l l o w i n g  a n  examinat ion by a r e p r e s e n t a t i v e  o f  t h e  

American S t o c k  Exchange i n  August 1968,  i n  connec t ion  wi th  CSC's a p p l i -  

c a t i o n  f o r  membership i n  t h e  Exchange. (Div.  Ex. 13;  T r .  2342-2352).  

. Cash R e c e i p t s  and Disbursements  Ledgers  

The e n t r i e s  t o  CSC1s l e d g e r  f o r  cash  r e c e i p t s  and d i sbursements  

f o r  J u l y  19,1968,  r e f l e c t  d i sbursements  t o  t h e  w a r r a n t  h o l d e r s  r a t h e r  

t h a n  j o i n t  checks  t o  w a r r a n t  h o l d e r s  and B i g  Horn. Accord ing ly ,  a s  

urged by t h e  D i v i s i o n ,  t h e  l e d g e r  s h e e t  is i n a c c u r a t e .  (Div.  Ex. 1 1 7 ) .  

O r d e r  Memoranda 

A s  d i s c u s s e d  above ,  t h e  o r d e r  memoranda p repared  i n  connec t ion  

w i t h  t h e  w a r r a n t  t r a n s a c t i o n  were i n a c c u r a t e  because  o f  t h e  f i c t i o n  

involved t h e r e i n .  O t h e r  o r d e r  memoranda, u n r e l a t e d  t o  t h a t  t r a n s a c t i o n ,  

have  been found i n a c c u r a t e  on i n s p e c t i o n s  by t h e  Denver Reg iona l  Off i c e  , 

and t h e r e  had been n o t i c e  t o  C o l l i n s  o f  i n a d e q u a c i e s  p r i o r  t o  t h e  

r e l e v a n t  p e r i o d .  
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A l e t t e r  of March 23,  1965 from t h a t  O f f i c e  t o  C o l l i n s ,  E a t h e r t o n ,  t h e  

p redecessor  f i r m ,  warned t h a t  d u r i n g  a  r e c e n t  i n s p e c t i o n  i t  was 

observed t h a t  c e r t a i n  o f  t h e  I1memoranda o f  o r d e r s  d i d  n o t  r e f l e c t  t h e  

d a t e  and t ime  of  e n t r y  and t i m e  of  execu t ion  . . . I 1  (Div.  Ex. 25A). 

C o l l i n s  r e p l i e d , a s  p r e s i d e n t ,  on A p r i l  1, 1965, t h a t  a p o l i c y  had been 

adopted so  t h a t  checking o r d e r  memoranda would be  accomplished by 

t h r e e  people  t o  a s s u r e  t h a t  each o r d e r  i s  da ted  and t ime stamped". 

(Div.  Ex. 25) .  A let ter  from t h e  Denver Regional  O f f i c e  d a t e d  May 10,  

1966 a g a i n  advised t h a t  " c e r t a i n  of t h e  o r d e r  memoranda d i d  n o t  

r e f l e c t  t h e  t i m e  o f  e n t r y  o r  t i m e  o f  e x e c u t i o n  o r  c a n c e l l a t i o n . I 1  

(Div.  Ex. 26A). Again,  C o l l i n s  responded, a s  p r e s i d e n t ,  t h a t  checking 

o r d e r  memoranda had been made " p a r t  o f  t h e  r e s p o n s i b i l i t y  o f  t h e  

o f f i c e r  who approves  t h e  o r d e r  memoranda.I1 (Div. Ex. 26) .  However, 

d u r i n g  t h e  1967 i n s p e c t i o n  of CSC, t h r e e  o r d e r  memoranda were found 

t o  b e a r  no t i m e  s tamps.  And d u r i n g  t h e  1968 i n s p e c t i o n  seven such 

inadequa te  memoranda were found. These  were o f  c o u r s e ,  v i o l a t i o n s  o f  

t h e  Rule .  

Forms BD and ADV 

The Order  charges  v i o l a t i o n s  o f  S e c t i o n  1 5 ( b )  o f  t h e  Exchange 

Act and Rule  15b-3 t h e r e u n d e r  i n  t h a t  C o l l i n s  and Smith a l l e g e d l y  

f a i l e d  t o  f i l e  amendments t o  CSC ' s  b r o k e r - d e a l e r  a p p l i c a t i o n  l lpromptlytl  

upon t h e  a p p l i c a t i o n  becoming i n a c c u r a t e .  S i m i l a r l y ,  t h e  Order  

charges  t h a t  such amendments were n o t  promptly f i l e d  w i t h  r e s p e c t  t o  

t h e  CSC a p p l i c a t i o n  f o r  investment  a d v i s e r  s t a t u s  as r e q u i r e d  by 



Section 203(c) and Rule 204-1 thereunder. 

In September 1966, Douglass.became a vice president and 

director of CSC. This was not reflected by amendments to the BD and 

ADV fonns until November 6, 1967. 

On August 22, 1968, according to minutes of the board of 

directors, Smith was approved as vice president. The action was 

not noted by amendments to the BD and ADV fonns until December 4, 

1968, although on October 15, 1968, Commission i~vestigators had 

called to the attention of CSC's treasurer the failure to amend 

promptly after the August 22 date. 

Similarly, on or about September 22, 1968, Schneider was 

made vice president, but no amendment was filed to the BD and ADV 

forms to reflect this until December 4, 1968. 

On February 28, 1970, CSC closed its Denver offices and opened 

its new office in New York City. The record indicates no filing of a 

BD form amendment to reflect the change of address until June 11, 1970. 

No amendment to the ADV form was filed as of August 4, 1970, the date 

of the Order. 

I find no violation of the requirement for prompt filing of 

amendments to the BD and ADV forms in the failure to reflect, prior 

to November 6, 1967, the election of Smith as Secretary of CSC which 

occurred on October 18, 1967. The failures indicated above, however, 

are violations of the Acts and Rules mentioned. 

Safekeeping Records 

As of November 8, 1967, CSC held in safekeeping for customers 



the following securities in a vault at the Western Federal Savings 

Building, in Denver: 

(1) a $1,000,000 tax anticipation treasury bill owned by 

Condor Petroleum; 

(2)  $100,000 in Estero Municipal Improvement District bonds, 

owned by Ringsby Pacific Limited. 

The investigator from the Denver Regional Office, testified 

that he examined the securities in the vault, but that CSC naintained 

no safekeeping record of the securities. Although testimony was 

adduced by respondents to the effect that the record was in existence 
39 / - 

it could not be found and produced at the hearing. 

I credit the testimony of Ann Kennedy, formerly cashier at 

CSC, to the effect that the record was in existence on November 8, 

1967, and the investigator "had to have something to tell him to . . . 
look at [ the securities] in the vault". (Tr. 4465). These were the 

only securities in the vault, and I conclude from the evidence that 

the investigator may'have been mistaken and that in any event the burden 

of proof has not been sustained. 

Regulation T Violations 

CSC is charged with wilful violations, and Collins and Smith 

with aiding and abetting such violations, of Section 7(c) of the 

391 Whether the record may have been lost in the move of CSC to New - 
York City, as suggested, is problematical. Certain other records 
were unavailable at the hearing and appear to have been lost, perhaps 
in the move, perhaps in a warehouse. In either event the loss 
would have been subsequent to the relevant period. 



Exchange Act and Regulation T promulgated thereunder by the Board of 

Governors of the Federal Reserve System, in that from September 1, 

1966 to October 31, 1968, registrant failed promptly to cancel or 

otherwise liquidate transactions of customers who purchased securities 

and did not pay therefor within the required time periods. 

Ordinarily, purchases made for customers having "special cash 

accounts" must be paid for or cancelled within seven business days 

from purchase. On the next page is a list of Regulation T alleged 

violations found by investigators of the Denver Regional Office, based 

upon a 5% to 10% test check in the 1967 and 1968 inspections. Except 

as noted below in the discussion of these "seven day rule accounts", 

either payment, cancellation of the trade, or an extension of- time 

granted by the N.A.S.D. is required by the seventh day-following the 

. purchase. The list of alleged violations is taken from Division's 

Exhibit 93. Contest or asserted mitigation of the alleged violations 

are included in the discussion which follows the list. 

It seems appropriate to note at this point that although Smith 

is charged with aiding and abetting, there is insufficient evidence of 

his involvement in-these violations. Nor is there evidence of his inability 

to rely on the persons to whom Collins (albeit improperly) had delegated 

responsibility for avoiding such violat ions. 



Customer 

Aust in 

Boveroux 

Bromwel 1 

Edwards 

Ro 1 l e r t  

Heintz  

Adams 

Alcock 

Calhoun 

Cann 

Clark 

Loew 

S ib l a  

Alleged Seven Day Viola t ions  

Trade To ta l  
Date P r i c e  Secur i ty  

No. of 
Days Past  
Date Due* 
Paymt Rectd 
o r  Trade 
Cancel led 

9/14/66 155.00 Inves tors  Prefer red  3 
L i f e  Insurance 

8/10/67 202.50 Big Indian Uran. 30 

4/4/67 562.50 Texas Amer. O i l  4 

8/3/67 437.50 Amer. Nuclear 28 

6/9/67 10,050.00 Susquehanna Co rp . 7 9 

5/18/67 513.50 En te rp r i s e  Corp. 100 

7/22/68 1,287.50 Minerals  Engr. 1** 

6/18/68 1,900.00 Reserve O i l  6 Min. 18 

5/1/68 625.00 Automated Mgmt. 4 

6/13/68 105.00 Western O i l  F lds .  56 

8/2/68 400.08 Susquehanna Co r p  . 47 

6/21/68 1,000.00 L ibe r ty  Gem 38 

9/9/68 2,687.50 Minerals  Engr. Y* 

*Due d a t e  i s  seven bus iness  days beyond t r a d e  d a t e  o r  an extended 
d a t e  granted by t h e  NASD. 

**Denotes t h e  two in s t ances  of extended d a t e s .  
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Respondents contend that payment for the first item on the 

list - a purchase by Austin, was due on Friday, September 23, and that 
the trade was cancelled on that date although cancellation was not 

posted until the following Monday. The evidence on this is weak, at 

best, but because of the & minimus aspect of the alleged violation, 1 

accept the explanation and find no violation. 

Respondents contend that the Rollert transaction, involving an 

alleged 79 day violation, was a 35 day C.O.D. account, in which event 

the number of days of the violation is reduced by 28 days. The 

evidence supports this contention. (Tr. 4802). (C.O.D. accounts are 

discussed below.) 

They contend that the funds for the Heintz purchase were not 

posted when received and that the violation was for less than 100 days; 

that no violation occurred in the Adams transaction because the Division 

failed to consider that the markets were closed on Wednesday, July 24 

and JuPy 31. The respondents are correct: payment was received on 

August 2, the seventh business day, and no violation occurred with Adams. 

With respect to two transactions, Cann and Sibla, they suggest, 

in mitigation, that because the payments were "due" on non-business days, 

"there is a reasonable likelihood that this fact caused overlooking the 

tickler' for the transaction." They also point out, in mitigation, 

that some of the listed amounts are not greatly in excess of the $100 

figure which, at the option of the creditor, may be disregarded by him 

in applying Regulation T. (Section 220,4(c)(7)). 



Section 220.4(~)(5) of Regulation T provides that under certain 

circumstances where a security is delivered by the broker under an 

understanding that payment is to be made against delivery, the broker 

may treat the transaction as one in which payment must be made not 

I within 7 business days but within 35 calendar days after the trade 

date. These are referred to as C.O.D. accounts. 

The Division contends that in the following nine transactions 

found during the 1968 inspection the Regulation was violated in such 

accounts by the number of days indicated. 
No. of 
Days Past 
Due Date 
Pymt Rec' d 

Trade Total or Trade 
C.us tomer - Date Price Security Cancelled 

Belmont 1/3/68 $ 5,100.00 Pioneer Net' 1 Gas 5 1 

Gardener 2/7/68 750.00 Energy Resources 7 

Lamy Assoc. 7/3/68 2,350 .OO Comptron Computer 15 
Lamy Assoc. 7/23/68 7,687.50 Big Horn Natv 1 Life 13 

Value Line 5/1/68 56,250.00 Mineral Engr. 16 
Special 
Situation 
'Fund 

11 11 5/23/68 205,875.00 Bokum Corp. units 21 
01 11 7/1/68 36,250.00 II I I 4 
I I 11  7/2/68 28,750.00 II II 3 
11 I I 8/1/68 160,000.00 I I II 25 

Respondents point out with respect to several transactions that 

payment was made within relatively short periods following delivery of the 

securities. Nevertheless, as charged by the Division, the Regulation was 

violated inasmuch as the payments were not made within the respective 35 

day periods following the transactions. 
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They also assert that payment of the $5,100 debit in the Belmont 

transaction was made on January 12, 1968 (seven business days after 

the purchase), but fail to recognize that the draft "bounced" twice 

before payment was ultimately made on March 29, 1968. 

Similarly, the fact that credit was given CSC by the bank on 

May 23, 1968 for the transaction of Value Line on May 1, 1968 is 

unavailing, inasmuch as the bank returned the draft and settlement 

was not made until June 21. The four Value Line transactions in 

Bokum Corporation Units also involved violations as charged, despite 

the fact that, as asserted in respondents' brief, "CSC experienced 

difficulty in receiving such securities for delivery". 

In the previously mentioned correspondence between the Denver 

Regional Office and Collins, Eatherton, notice of a large number of 

Regulation T violations had been given (Div. Exs. 25A and 26A), and 

Collins had replied with representations that CSC had revised its 

system of supervising cash account payments (Div. Ex. 25) and he ex- 

plained that the firm's cashier had not been diligent in preventing 

violations of the Regulation. The evidence discloses that the Regional 

Office personnel notified CSC personnel of Regulation T violations 

during inspections, but that no adequate controls had been devised to 

prevent recurrence. Much of the problem resulted from the fact that Mrs 

Kennedy, the cashier, and Schneider, the treasurer, had no adequate 

training before being assigned responsibility for preventing Regulation 

T violations. Both were competent, intelligent and diligent employees. 

Unfortunately, the responsibility of learning while on the job and 

without adequate training or supervision was an unfair challenge. 



P r i v a t e  Placements 

The D i v i s i o n  sought t o  prove t h a t  f i v e  " p r i v a t e  placements" 

l i s t e d  on D i v i s i o n ' s  E x h i b i t  101 should have been t r e a t e d  a s  broker-  

d e a l e r  t r a n s a c t i o n s  and recorded a s  such on purchase  and s a l e  b l o t t e r s ,  

c o n f i r m a t i o n s ,  o r d e r  memoranda, customers  l e d g e r s  and s e c u r i t y  

l e d g e r s .  

The l is t  was pu t  i n t o  evidence through t h e  tes t imony of 

CSC t r e a s u r e r  Schne ider ,  a s  a  D i v i s i o n  w i t n e s s .  He t e s t i f i e d  t h a t  

t h e  t r a n s a c t i o n s  i n  i s s u e  were accomplished a s  a  f i n d e r  r a t h e r  t h a n  

a s  a  b r o k e r - d e a l e r  purchasing and s e l l i n g  s h a r e s .  F u r t h e r  ev idence  

was rece ived  on beha l f  o f  r esponden ts  t o  suppor t  t h e  c o n t e n t i o n  

t h a t  w i t h  r e s p e c t  t o  t h e s e  t r a n s a c t i o n s  CSC a c t e d  a s  a  f i n d e r  who 

brought  t o g e t h e r  t h e  sel ler  ( i s s u e r  company) and t h e  p u r c h a s e r s ,  

and t h a t  compensation i n  t h e  form of  cash  o r  cash  and s e c u r i t i e s  

was g iven  t o  CSC by t h e  s e l l e r - i s s u e r s  a s  a  f i n d e r ' s  f e e .  

The D i v i s i o n  a p p e a r s  t o  be r e l y i n g  s u b s t a n t i a l l y  on t h e  

e x h i b i t  i n  suppor t  of i t s  c o n t e n t i o n .  That  document r e v e a l s  t h a t  

w i t h  r e s p e c t  t o  some of t h e  t r a n s a c t i o n s  t h e  buyers  c o n s i s t e d  of 

a s  many a s  17 p e r s o n s ,  sometimes i n c l u d i n g  o f f i c e r s  and employees 

o f  CSC, o f t e n  i n c l u d i n g  names recognizab le  a s  purchase rs  from CSC 

of  o t h e r  s e c u r i t i e s .  The s u s p i c i o n  t h e r e f o r e  i s  strong t h a t  CSC 

was i n  f a c t  a c t i n g  i n  t h e  c a p a c i t y  o f  a  s e l l e r  o f  t h e  s e c u r i t i e s  t o  

i t s  customers ,  even though i t s  compensation was pa id  by t h e  s e l l e r -  

i s s u e r s .  But t h e  D i v i s i o n  d i d  n o t  produce evidence o f  such f a c t  

and r e l i e d  on t h e  l i s t i n g  o f  t h e  purchase rs  i n  t h e  e x h i b i t ,  which 



was prepared and produced by responden ts  a t  t h e  D i v i s i o n ' s  r e q u e s t .  

The tes t imony of responden ts  a l s o  i n d i c a t e d  t h a t  i t  was on 

t h e  a d v i c e  o f  counse l  and o f  a  C.P.A. t h a t  no r e c o r d i n g  o f  t h e  t r a n s -  

a c t i o n s  was made on b l o t t e r s ,  memoranda o r  o t h e r  r e c o r d s  which would 

record  purchases  by CSC and s a l e s  t o  customers .  

I conclude t h a t  t h e  D i v i s i o n  h a s  n o t  s u s t a i n e d  t h e  burden 
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o f  proving t h a t  t h e s e  " p r i v a t e  placements" were purchases  and 

s a l e s  requ i red  t o  be  recorded a s  such on CSC1s books. 

F a i l u r e  t o  Superv i se  

The O r d e r  charges  t h a t  r e g i s t r a n t  and C o l l i n s  " f a i l e d  reasonab ly  

t o  s u p e r v i s e  Smith and Kornelsen,  p e r s o n s  s u b j e c t  t o  t h e i r  super -  

v i s i o n ,  wi th  a  view t o  p r e v e n t i n g  v i o l a t i o n s M  of t h e  a n t i f r a u d  p r o v i s i o n s  

by t h e s e  s u b o r d i n a t e s .  There  is  no q u e s t i o n  t h a t  t h e  v i o l a t i o n s  by 

Smith and Kornelsen were a s c r i b a b l e  n o t  o n l y  t o  a  l a c k  o f  adequa te  

s u p e r v i s i o n ,  b u t  more s i g n i f i c a n t l y ,  t h e y  r e s u l t e d  from a c t i v i t y  i n  

c a r r y i n g  o u t  t h e  i n s t r u c t i o n s  and d i r e c t i o n s  from t h e i r  s u p e r i o r .  

For  whatever  v a l u e  it may have i n  add ing  a n o t h e r  v i o l a t i o n ,  it i s  c l e a r  

t h a t  r e g i s t r a n t  and C o l l i n s  had a  d u t y  t o  s u p e r v i s e  t h e s e  men w i t h  

a  view t o  p r e v e n t i n g  t h e i r  a n t i f r a u d  v i o l a t i o n s ,  and t h a t  t h e y  f a i l e d  

t o  do s o ,  a s  charged.  Bohn-Williams S e c u r i t i e s  Corpora t ion ,  S e c u r i t i e s  

Exchange Act  Re lease  No. 9327, September 8,  1971, p. 7 .  P roper  super -  

v i s i o n  o f  Kornelsen r e q u i r e d  more than  a  b l i n d  assumption t h a t  a l l  

problems had been reso lved  and t h a t  l i m i t a t i o n s  of a c t i v i t y  by CSC d i d  

n o t  i n h e r e  i n  any c l e a r a n c e  t h a t  might have been g iven  by counsel :  s u p e r v i s i o n  

o f  Smith requ i red  a  complete change i n  s e l l i n g  p r a c t i c e s .  

40/ - The D i v i s i o n  r e f e r s  t o  t h e  t r a n s a c t i o n s  a s  such ,  a s  do responden ts .  



Advice of Counsel: The Warrant Transact  ion 

The C o l l i n s  respondents contend t h a t  Kornelsen received and 

ac ted  i n  accordance wi th  l e g a l  advice.  They r e f e r ,  p r imar i l y ,  t o  

a  meeting of June 12, 1968 a t  Hopper's o f f i c e .  A s  s t a t e d  e a r l i e r ,  

t h e  meeting was a t tended  by Cole and Kornelsen, bo th  of whom p a r t i c i -  

pated wi th  Hopper i n  a  te lephone conversat ion wi th  Owen, who was 

r ep re sen t ing  CSC. The meeting involved d i scus s ion  of t h e  prospec t ive  

holding company and a l s o  t h e  warrant  t r ansac t ion ,  p a r t i c u l a r l y  t h e  
41 / - 

problem of non -a s s ignab i l i t y  of t h e  warran ts .  

Kornelsen t e s t i f i e d  t h a t  he avoided s t a t i n g  a t  t h e  meeting 

thatCSC intended t o  acqu i r e  from 10 t o  20 thousand sha re s ,  because 

he d i d  no t  want Cole t o  r e l a x  h i s  e f f o r t s  t o  have t h e  warran ts  

exerc i sed  by t h e  ho lders .  No one knew, a t  t h a t  t i m e ,  how many 

warran ts  might be exerc i sed .  Although t r a d e s  i n  t h e  s tock  were 

being made a t  $4.50, C o l l i n s '  goal  of $5.00 was no t  y e t  reached, and 

t h e  canvassing of warrant  ho lde r s  had not  begun. Hopper, r ep re sen t ing  

Big Horn, seems t o  have approved t h e  o r i g i n a l  mechanics of t h e  p l an ,  

a l though he t e s t i f i e d  t h a t  i t  was h i s  understanding t h a t  Kornelsen was 

t o  confer  on t h e  mechanics wi th  Owen,and such conference never  took 

place.  But c l e a r l y ,  n e i t h e r  Hopper nor Owen knew ( 1 )  t h a t  CSC would 

supply funds i n  an amount approaching $400,000, and c e r t a i n l y  they 

d id  no t  know t h a t  CSC would t ake  a l l  sha re s  not  subscr ibed f o r  by 

4 1 /  Big Horn' s former "S.E.C. counsel",  Hal Bloomenthal, had advised 
e a r l i e r  of t h e  n o n - t r a n s f e r a b i l i t y  problem. When he became 
unava i lab le ,  Hopper was requested t o  and d i d  become l e g a l  a d v i s e r  
t o  Big Horn on s e c u r i t i e s  problems. 



warrant holder (2) that CSC would sell at a mark-up the shares it f* - 
might acquire. Neither Hopper nor Owen knew other facts and could not 

anticipate other events essential to informed judgment on the status 

of the transaction, including those relating to the domination, 

control and manipulation of the market in Big Horn shares. These are 

among the several reasons why the respondents cannot argue successfully 

that good faith reliance on the advice of counsel supported their 

activity in the transaction. 

Kornelsen, of course, knew that counsel were not fully informed 

on CSC's plans on July 12, and by July 19 he must have recognized the 

total change in the posture of the transaction. Collins knew 

anddid not care that any legal advice given Kornelsen would be in- 

adequate after a change in plans. Without checking with counsel or 

anyone else, he made and carried out his decision to acquire and sell the 

42/ - Hopper understood that CSC "was merely purchasing some shares for 
itself and a few persons with whom it was closely associated", 
but testified that he did not want the sticker to the prospectus 
to indicate that CSC was willing to pay $5.00 per share because 
of the potentially bullish effect. In a letter of July 12, 1971, 
in which he reported his recollection of the meeting with Cole 
and Kornelsen held three years earlier he stated: "If there 
had been any firm agreement with Collins to buy shares . . . it 
would have been . . . necessary disclosure. The fact is that 
insofar as I know there was no such agreement. I actually 
thought there was a good chance Collins would not buy any 
significant number of shares . . .If (Collins Ex. 44). 

Even with inadequate and incomplete understanding of the facts 
as they developed, both counsel indicated great concern on 
July 12 that CSC might be deemed an underwriter. Hopper testi- 
fied that he had advised there should be n mark-up by anyone 44-28 who might sell the warrant shares, as4ieyrnight be regarded as 
underwriter compensation, and that he did not know until shortly 
before the hearing that CSC had sold shares at 5 1/8. (Tr. 4254, 
5 .  Owen was much concerned that there be no "rinkey-dink" in 
the transaction. 



available shares. Good faith reliance on counsel is nowhere within 

these proceedings. The violations by Collins and Kornelsen were 

wilfull, and I find no substantial mitigative factors in the nature 
43/ - 

or extent of Kornelsen's consultation with counsel. 

It also appears that neither Hopper nor Owen knew that CSC 

was trading Big Horn or quoting it in the sheets, and I find that 

the violation of Rule lob-6 is in no way mitigated by Kornelsen's 

consultation with counsel. Having engaged actively in underwritings 

and other broker-dealer functions over a period of many years, 

Collins knew Rule lob-6 and its prohibitions in July 1968. (Tr. 4963). 

His effort to remain on the periphery of the warrant transaction by 

delegating to Kornelsen, who was a C.P.A. but not an experienced 

broker-dealer, the total responsibility for resolving the non- 

transferability problem and the mechanics of acquiring warrant stock, 

was a clear abnegation of responsibility which is aggravated by 

Kornelsen's lack of experience as a broker-dealer, even though he 
44 / - 

would confer with counsel. 

/ Abbett, Somrner & Co. Inc., Securities Exchange Act Release No. 
8741, November 10, 1969; Gearhart & Otis, Inc., Securities Exchange 
Act Release No. 7329, June 2, 1964, p. 8, aff'd 348 F.2d 798 
(C.A.D.C., 1965). As the Commission explained a number of years 
ago , 

"an attorney's opinion based on hypothetical facts is 
worthless if the facts are not as specified, or if 
unspecified but vital facts are not considered." 

Collins was asked at the hearing whether he had ever thought 
about the lob-6 question during July. He responded negatively, 
because he had "instructed Kornelsen to talk to our attorneys. . . 
He was very reliable. . . So there would be no reason for me to 
even think about it." (Tr. 4963). Even assuming that he gave 
the problem no thought prior to his decision to take and to 
distribute all additional stock that became available, it is 
much more incredible that he gave it no thought in connection 
with that decision. 



H i s  l a ck  of experience,  however, does not excuse Kornelsen 's  

v i o l a t i o n s .  Whether o r  not he knew t h e  r e s t r i c t i o n s  imposed by 

Rule lob-6 p r i o r  t o  J u l y  19 would be s i g n i f i c a n t  on t h e  mat te r  of 

s anc t ions ,  but not  on h i s  w i l f u l n e s s  i n  v i o l a t i n g  and in  a i d i n g  and 

a b e t t i n g  t h e  v i o l a t i o n s  of t h e  Rule by a c t i v i t y  which he intended 
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t o  perform. The p o s s i b i l i t y  of a  v i o l a t i o n  was recognized and 

r a i s ed  by Douglass on J u l y  23. Kornelsen had assumed t h e  responsi-  

b i l i t y  of a r c h i t e c t  of t h e  t r a n s a c t i o n ,  bu t  took no s t e p s  t o  i n s u r e  

t h a t  f u r t h e r  v i o l a t i o n s  d i d  not  occur.  The proposed f i nd ing  by 

t h e  C o l l i n s  respondents t h a t  "Both Hopper and Owen had determined 

on J u l y  12, 1968 t h a t  Rule lob-6 d id  not  apply t o  t h e  a c q u i s i t i o n  

of warrant  s t ock  by CSC" i s  a l s o  ou t  of tune wi th  t h e  f a c t s .  

The argument on r e l i a n c e  a s  a defense  a l s o  must be r e j ec t ed  

i n s o f a r  a s  i t  proclaims t h a t  "good f a i t h  r e l i a n c e  on t h e  advice  of 

counsel  i s  based upon knowledge of a l l  p e r t i n e n t  f a c t s  known t o  

t h e  v i o l a t o r s . "  Apart from t h e  unacceptable  f a c t u a l  premise, t h e r e  

i s  no l ega l  support  f o r  t h e  propos i t ion .  The ca se s  c i t e d  i n  i t s  

support  a r e  c r imina l  ca se s  which a r e  i nappos i t e  t o  t h e  i s s u e s  i n  
-. . 46/ - 

t he se  a d m i n i s t r a t i v e  proceedings.  S imi l a r ly  unacceptable  i s  t h e  

argument t h a t  a  preponderance of t h e  evidence is  not  a  s u f f i c i e n t  

45 - / A f i n d i n g  of w i l f u l  v i o l a t i o n  does not  r e q u i r e  t h a t  t h e r e  be an 
i n t e n t i o n  t o  v i o l a t e  t he  law, bu t  only t h a t  t h e r e  be an i n t e n t  
t o  perform t h e  p roh ib i t ed  a c t .  Dunhil l  S e c u r i t i e s  Corporat ion,  
S e c u r i t i e s  Exchange Act Release No. 9066 (January 26, 1971); 
Cady, Roberts & Co., 40 S.E.C. 907, 917 (1961).  

4 6 1  Cf. T e l e s c r i p t  - CSP Inc . ,  supra;  Abbett ,  Sommer & Co.. Inc. ,  supra.  



quantum on which t o  p r e d i c a t e  f i n d i n g s  of w i l f u l 1  v i o l a t i o n s  a s  

charged. The Commission , - h a s  he ld  t o  t h e  con t r a ry  and ha s  been sus -  
4 '/ - 

t a i ned  i n  c o u r t .  

P u b l i c  I n t e r e s t  and Sanc t ions  

The Order  i n s t i t u t e d  t h e s e  proceedings  t o  determine whether t h e  

a l l e g a t i o n s  of  t h e  D iv i s i on  a r e  t r u e ,  t o  a f f o r d  respondents  an 

oppo r tun i t y  t o  e s t a b l i s h  defenses  t h e r e t o ,  and t o  de te rmine  what 

remedial  a c t i o n ,  i f  any,  i s  a p p r o p r i a t e  i n  t h e  publ ic  i n t e r e s t .  The 

many s e r i o u s  v i o l a t i o n s  of t h e  s e v e r a l  s e c u r i t i e s  a c t s  and r u l e s  

r e q u i r e  s eve re  s a n c t i o n s ,  even wi thout  regard t o  cons ide r a t i on  of  

o t h e r  v i o l a t i o n s  on which evidence was rece ived  i n  t h e  p u b l i c  i n t e r e s t .  

Smith,  f o r  example, was censured (a long  wi th  CSC) by NASD D i s t r i c t  

Business  Conduct Committee f o r  D i s t r i c t  No. 3  on December 4 ,  1970 

f o r  v i o l a t i o n  of t h e  NASD1s Rules  of  F a i r  P r a c t i c e .  Each was 

i n d i v i d u a l l y  f i n e d  $250 and one-half  of t h e  c o s t  of t h e  proceeding,  

a f t e r  a f i n d i n g  t h a t  t hey  had maintained a d i s c r e t i o n a r y  account  from 

A p r i l  26,  1968 t o  A p r i l  12 ,  1969 without  p r i o r  w r i t t e n  a u t h o r i z a t i o n  
48/ - 

from Barbara Popp, a  customer. 

P r ev ious ly ,  on J u l y  22,  1970, Smith (and CSC) had been found 

by t h e  D iv i s i on  of S e c u r i t i e s  of t h e  Colorado Department of Regulatory 

Agencies t o  have v i o l a t e d  Colorado s t a t u t e s  and r u l e s  o f  t h e  D iv i s i on  

4 + /  Norman P o l l i s k y ,  S e c u r i t i e s  Exchange Act Release  No. 8381, pp. 9-10, 
August 13,  1968; Sidney L e a v i t t ,  S e c u r i t i e s  Exchange Act Release No. 
10013, February 22, 1973, where t h e  Commission s a i d  a t  p. 5 ,  f o o t -  
n o t e  9: "Adminis t ra t ive  a l l e g a t i o n s  of w i l l f u l  v i o l a t i o n s  need be 
proven on ly  by a  preponderance of t h e  evidence and no t  beyond a  r e a -  
sonab le  doubt a s  i n  a  c r im ina l  proceeding . . ." c i t i n g  P o l l i s k v ;  Cf. 
James De Mamos, S e c u r i t i e s  Exchange Act Release No. 8090 (June 2, 
1967),  a f f ' d  wi thout  opinion,  C.A. 2, October 13,  1967. 

48/ In  connec t ion  wi th  i t s  a p p l i c a t i o n  t o  become an a s s o c i a t e  member of 
t h e  American Stock Ekchange i n  January 1969, CSC was adv ised  t h a t  
i t s  o r a l  d i s c r e t i o n a r y  o r  managed account  arrangements d i d  no t  accord 
w i th  Exchange r u l e s .  L e t t e r s  were s e n t  by CSC t o  t h e s e  c l i e n t s  wi th  
w r f t t e n -  a u t h o r i z a t i o n  forms, most of which were re tu rned  s igned  by 
t h e  c l i e n t s .  (Div. EXS. 24, A, B, C). 
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in transactions for the same customer. It was found that Smith had 

placed in her account speculative securities not suitable to her 

financial condition. His license as a securities salesman had been 

withheld for six months and a sanction was imposed requiring his 

securities activity to be adequately supervised by his employer for 

an additional period of six months. 

Smith failed to pay the fine assesed by the NASD, as a result 

of which he was barred by that body from further association with any 

of its members. Although he did not participate in defense of his activities 

in the instant proceedings, he stated, in response to a direct question, 

that he did not want to be barred from association with a broker-dealer. 

I find that his fraudulent activity was due substantially to improper 

supervision and to his exposure to an atmosphere pervaded by an excess 

of optimism for the potential for quick profits in speculative securities. 

But his fraud in the Big Horn transaction was flagrant and excessive. He 

became a major actor in CSC's fraudulent scheme when he joined it on or 

about July 19 and furthered its purpose at the request of Collins. 

Whether his primary motive in putting Big Horn shares into managed 

accounts was to assist his employer or whether it was to earn commis- 

sions on the sales is neither clear nor of great importance: what he 

did with the managed accounts was reckless, irresponsible and fraudulent. 

His failure to respect the warning from Douglass of potential lob-6 

violations was especially egregious. I conclude that the public 

interest requires that he be barred from association with a broker or 

dealer. 



Smith i s  no t  engaged i n  t h e  s e c u r i t i e s  i n d u s t r y  and,  as no ted  

above,  he h a s  s t a t e d  t h a t  he d o e s  n o t  i n t e n d  t o  r e t u r n  t o  i t .  I n  t h e  

e v e n t  of  a  change  of  mind on h i s  p a r t ,  1 n o t e  f o r  t h e  r e c o r d  t h a t  h e  

w a s  c o o p e r a t i v e  d u r i n g  t h e  p roceed ing  i n s o f a r  as he  p a r t i c i p a t e d ,  t h a t  

h i s  t e s t i m o n y  was f o r t h r i g h t  and appea red  t o  be t r u t h f u l ,  and t h a t  it  

is  my v iew t h a t  unde r  p r o p e r  s u p e r v i s i o n  he  c o u l d  s e r v e  a d e q u a t e l y  as 

a r e g i s t e r e d  r e p r e s e n t a t i v e  a t  some f u t u r e  t ime.  

Korne l sen ,  of c o u r s e ,  was a n  i m p o r t a n t  p a r t  o f  t h e  scheme as 

it u l t i m a t e l y  deve loped ,  b u t  1 d o  n o t  b e l i e v e  t h a t  h e  i n t e n d e d  t o  

p a r t i c i p a t e  i n  a f r a u d u l e n t  a c t i v i t y .  H i s  i n e x p e r i e n c e  w i t h  t h e  

s e c u r i t i e s  l aws  and r u l e s  s h o u l d  have d e t e r r e d  him from a c c e p t i n g  

t h e  r e s p o n s i b i l i t y  i n v o l v e d  i n  t h e  a s s ignment  from C o l l i n s  i n  t h e  

w a r r a n t  t r a n s a c t i o n ,  p a r t i c u l a r l y  s i n c e  h e  d i d  n o t  p ropose  t o  d i s -  

c l o s e  f u l l y  t o  c o u n s e l  t h e  p l a n s  o f  CSC. H i s  c o v e r t  a c t i v i t y  i n  

a r r a n g i n g  w i t h  Co le  f o r  t h e  a c q u i s i t i o n  of  s h a r e s  w i t h o u t  d i s c l o s u r e  

t o  Smith  o r  Doug las s  i s  unexp la ined  and a t  b e s t  s t r a n g e .  I have  no 

doub t  t h a t  h e  w i l f u l l y  v i o l a t e d  and w i l f u l l y  a i d e d  and a b e t t e d  v i o l a t i o n s  

by t h e  o t h e r  r e s p o n d e n t s  o f  t h e  a n t i - f r a u d  p r o v i s i o n s ,  i n c l u d i n g  Rule 

lob -6 ,  as d i s c u s s e d  above i n  c o n n e c t i o n  w i t h  t h e  d e f e n s e  o f  t h e  

C o l l i n s  r e s p o n d e n t s  based  on "adv ice  of  counse l t ' .  K o r n e l s e n ' s  

i g n o r a n c e  of  t h e  law,  i f  i t  e x i s t e d ,  and h i s  l a c k  o f  i n t e n t i o n  t o  

v i o l a t e  t h e  a n t i - f r a u d  p r o v i s i o n s  a r e  c o n s i d e r e d  o n l y  as m i t i g a t i n g  
491 - 

f a c t o r s .  

491 Cases c i t e d  a t  page 7 3 ,  s u p r a ,  f n .  45 . - 



Granted  t h a t  h e  was n o t  s o p h i s t i c a t e d  i n  b r o k e r - d e a l e r  

a c t i v i t i e s ,  h e  was shrewd i n  h i s  p l a n  t o  accompl i sh  t h e  w a r r a n t  

t r a n s a c t i o n  and avo id  t h e  n o n t r a n s f e r a b i l i t y  o f  t h e  w a r r a n t s ,  and 

c a r e l e s s  i n  n o t  c o n f e r r i n g  w i t h  a  more knowledgeable pe r son  such 

as  C o l l i n s  d u r i n g  t h e  implemen ta t ion  o f  t h e  p l a n .  H e  fo l lowed  t h e  

p r i c e  of  Big  Horn by check ing  w i t h  Doug las s  p r i o r  t o  J u l y  23 

b u t  w i t h o u t  d i s c l o s i n g  t h e  p l a n ,  and h e  knew t h a t  t h e  p r i c e  rise 

was e s s e n t i a l  t o  i t s  s u c c e s s .  I can concede  o n l y  t h a t  t h e  e v i d e n c e  

d o e s  n o t  p rove  h e  knew t h a t  m a n i p u l a t i o n  o f  t h e  market  was t a k i n g  

p l a c e .  

The f a v o r a b l e  t e s t i m o n y  o f  Kornelsen's c h a r a c t e r  w i t n e s s e s  

h a s  been c o n s i d e r e d  and c a r e f u l  e v a l u a t i o n  h a s  been g i v e n  t o  h i s  

good r e p u t a t i o n  a s  a  C. P.A. I have  a l s o  c o n s i d e r e d  t h e  f a c t  t h a t  

h e  h a s  n o t  been t h e  s u b j e c t  o f  d i s c i p l i n a r y  p r o c e e d i n g s .  I c o n c l u d e  

n e v e r t h e l e s s ,  t h a t  because  o f  t h e  n a t u r e  and e x t e n t  o f  h i s  p a r t i -  

c i p a t i o n  i n  t h e  v i o l a t i o n s  i t  i s  a p p r o p r i a t e  i n  t h e  p u b l i c  i n t e r e s t  

t h a t  h e  b e  b a r r e d  from a s s o c i a t i o n  w i t h  any  b r o k e r - d e a l e r ,  p rov ided  

t h a t  a f t e r  a  p e r i o d  o f  t h r e e  m o n t h s ,  i f  h e  shou ld  want t o  e n t e r  

t h e  i n d u s t r y  h e  may a p p l y  t o  do  s o  upon a  showing t o  t h e  Commission 

s t a f f  t h a t  h e  w i l l  be  a d e q u a t e l y  s u p e r v i s e d .  

S e v e r e  s a n c t i o n s  must b e  imposed i n  t h e  p u b l i c  i n t e r e s t  on t h e  

r e g i s t r a n t  and C o l l i n s  f o r  t h e  many s e r i o u s  v i o l a t i o n s  found above.  

A s  c h i e f  a x e c u t i v e  o f f i c e r ,  p r e s i d e n t ,  and v i  r t u a  1 l y  s o l e  owner,  

C o l l i n s  was in comple te  c o n t r o l  of t h e  r e g i s t r a n t ' s  c o r p o r a t e  a c t i -  

v i t i e s ,  was aware  o f  e a r l i e r  p rob lems ,  and i s  r e s p o n s i b l e  f o r  
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t h e  v i o l a t i o n s  found.  H i s  s u b o r d i n a t e s  were h i r e d  t o  c a r r y  o u t  

h i s  w i s h e s ,  and e x c e p t  a s  t o  t h e  r e c o r d  v i o l a t i o n s  t h e y  d i d  so  

i m p l i c i t l y  i n  t h e  m a t t e r s  invo lved  i n  t h e s e  p roceed ings .  He d i d  

make a n  e f f o r t  t o  c o r r e c t  t h e  many d e f i c i e n c i e s  i n  bookkeeping and 

r e c o r d i n g  when h e  engaged Kornelsen i n i t i a l l y  t o  p r e c l u d e  d e f a l c a t i o n s  

and a n o t h e r  CPA s u b s e q u e n t l y  t o  d e v i s e  p r o c e d u r e s  f o r  a v o i d i n g  

v i o l a t i o n s .  But h i s  d e l e g a t i o n  of  r e s p o n s i b i l i t y  f o r  implementa t ion  

of t h e  p r o c e d u r e s  and f o r  a v o i d i n g  r e c o r d  and bookkeeping v i o l a t i o n s  

t o  i n e x p e r i e n c e d  p e r s o n s  who were l e a r n i n g  w h i l e  "on t h e  job" w i t h -  

o u t  a d e q u a t e  s u p e r v i s i o n  and  d i r e c t i o n  was c a v a l i e r  and c a r e l e s s .  

H e  was a m b i t i o u s  and c o n f i d e n t  t o  t h e  p o i n t  o f  b e i n g  somewhat a r r o g a n t ,  

and t h e  many r e p e t i t i v e  v i o l a t i o n s  of bookkeeping r e q u i r e m e n t s  a r e  

among other i n d i c i a  o f  t h e  low es t eem i n  which h e  h e l d  s e c u r i t i e s  

laws and r e g u l a t i o n s .  

E s p e c i a l l y  c a v a l i e r  was h i s  d e l e g a t i o n  t o  Kornelsen  o f  r e s p o n s i b i l i t y  

f o r  t h e  w a r r a n t  t r a n s a c t i o n  and  h i s  i n t e n t i o n a l  d i s a s s o c i a t i o n  from 

t h e  mechanics .  To remain on t h e  p e r i p h e r y  and assume t h a t  Korne l sen ,  

even w i t h  t h e  o p p o r t u n i t y  t o  c o n s u l t  w i t h  c o u n s e l ,  would a v o i d  a l l  

p i t f a l l s  and v i o l a t i o n s  was r e c k l e s s .  More s o  was h i s  d e c i s i o n  t o  

t a k e  a l l  s t o c k  t h a t  became a v a i l a b l e  w i t h o u t  s e r i o u s l y  c o n s i d e r i n g  

( a s  h e  s u g g e s t s )  t h e  p o t e n t i a l  e f f e c t  o r  d a n g e r s  t h a t  might  r e s u l t  

from such d e c i s i o n .  

Mentioned above  c o l l a t e r a l l y  i n  t h e  d i s c u s s i o n  o f  p r i o r  f i n d i n g s  

of  v i o l a t i o n s  by Smith were t h e  NASD d e c i s i o n  o f  December 4 ,  1970 

5 0 /  A l d r i c h ,  S c o t t  6 Co.,  I n c . ,  40  S.E.C. 775 (1961) ;  Luckhurs t  & 
Company, I n c .  40 S.E.C. 539 (1961) .  
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and t h e  p e n a l t y  imposed on CSC, a s  w e l l  a s  t h e  d e c i s i o n  of J u l y  22,  

1970 of  t h e  Colorado Department of  Regu la to ry  Agencies .  (Div.  Ex. 

116).  I n  t h i s  d e c i s i o n  i t  was found t h a t  CSC had f a l l e n  s h o r t  of 

i t s  o b l i g a t i o n s  t o  t h e  cus tomer  (Barbara  Popp) w i t h  r e s p e c t  t o  t h e  

h a n d l i n g  of  h e r  d i s c r e t i o n a r y  accoun t  and had v i o l a t e d  t h e  Colorado 

s t a t u t e s  and rules of  t h e  D i v i s i o n  o f  S e c u r i t i e s .  The f i r m  was 

suspended from do ing  b u s i n e s s  a s  a  d e a l e r  f o r  1 5  days .  

P r e v i o u s l y ,  C o l l i n s ,  E a t h e r t o n  and C o l l i n s  i n d i v i d u a l l y  were 

found by t h e  NASD's D i s t r i c t  Bus iness  Conduct Committee f o r  

D i s t r i c t  No. 3 t o  have i n c u r r e d  t h e  f o l l o w i n g  v i o l a t i o n s :  ( 1 )  24  

i n s t a n c e s  o f  u n f a i r  mark-ups i n  v i o l a t i o n  of  NASD's Rules  of F a i r  

P r a c t i c e ;  ( 2 )  t h r e e  i n s t a n c e s  o f  t h e  u s e  of s a l e s  l i t e r a t u r e  con- 

t r a r y  t o  NASD's Sta tement  of P o l i c y  concern ing  u s e  of s a l e s  l i t e r a t u r e  

and i t s  Rules  of F a i r  P r a c t i c e ;  ( 3 )  f a i l u r e  t o  e x e r c i s e  a d e q u a t e  

s u p e r v i s i o n  o f  t h e  f i r m ' s  b u s i n e s s ,  i n  v i o l a t i o n  o f  t h e  Rules  o f  

F a i r  P r a c t i c e .  (Div. Ex. 114) .  C o l l i n s  and t h e  f i r m  were f i n e d  

$200 each and were r e q u i r e d  t o  pay t h e  c o s t s  of  t h e  proceeding.  

The l e t t e r s  of t h e  D i v i s i o n  t o  CSC p o i n t i n g  o u t  c e r t a i n  r e c o r d s  

d e f i c i e n c i e s  and t h e  responses  o f  C o l l i n s  were mentioned above.  

(Div.  Exs. 25A, 26A, 25, 26) .  I n  a d d i t i o n  t o  t h o s e  d e f i c i e n c i e s ,  

t h e  correspondence r e f e r r e d  t o  n e t  c a p i t a l  v i o l a t i o n s ,  f a i l u r e s  t o  

m a i n t a i n  a d e q u a t e  r e c o r d s  under  Rule 17a-3 ,  f a i l u r e  t o  m a i n t a i n  

e x t e n s i o n  r e q u e s t s  under  Regu la t ion  T ,  and f a i l u r e  t o  comply w i t h  

Rule  15c3-2 r e g a r d i n g  s t a t e m e n t s  t o  cus tomers  r e f l e c t i n g  f r e e  c r e d i t  
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b a l a n c e s  i n  t h e i r  a c c o u n t s .  C o l l i n s 1  r e s p o n s e s  mentioned p r o c e d u r e s  

which would p r e c l u d e  f u r t h e r  v i o l a t i o n s ,  b u t  o f  c o u r s e  t h e y  were  

n o t  p reven ted .  

I have  c o n s i d e r e d  a s  a  m i t i g a t i n g  f a c t o r  t h a t  C o l l i n s  was 

o v e r l y  o p t i m i s t i c  c o n c e r n i n g  t h e  v a l u e  and p r o s p e c t s  o f  B i g  Horn 

a s  a  cong lomera t e  as a g a i n s t  any  i n t e n t i o n a l  f r a u d  i n  s e l l i n g  s h a r e s  

known t o  h a v e  no p o t e n t i a l ;  I have  c o n s i d e r e d ,  among o t h e r  f a c t o r s  

s u g g e s t e d  by c o u n s e l ,  t h e  e x p e n s e  i n  t i m e  and money i n  d e f e n d i n g  i n  

t h e s e  p r o c e e d i n g s ,  t h e  s u g g e s t i o n  t h a t  t h e  p r e s e n t  b u s i n e s s  o p e r a t i o n  

d o e s  n o t  i n v o l v e  r e t a i l  s a l e s ,  and t h e  f a c t  t h a t  q u o t a t i o n s  i n  p i n k  

s h e e t s  have  n o t  p r e v i o u s l y  been  h e l d  t o  b e  a p r o s p e c t u s .  I h a v e  

a l s o  c o n s i d e r e d  t h a t  t h e  v i o l a t i o n s  o c c u r r e d  d u r i n g  a t i m e  when 

many s p e c u l a t i v e  s t o c k s  were c o n s i d e r e d  good r i s k s  by  l a r g e  segments  

o f  t h e  s e c u r i t i e s  i n d u s t r y  and  when t h a t  i n d u s t r y  was p l agued  by  

b a c k - o f f i c e  problems;  t h a t  competent  l e g a l  c o u n s e l  was a v a i l a b l e  t o  

CSC1s employees  f o r  c o n s u l t a t i o n ;  and  t h a t  t h e  r e p u t a t i o n s  o f  

C o l l i n s  and o f  csc h a v e  been  damaged by  t h e  a c t i v i t i e s  h e r e  unde r  

c o n s i d e r a t i o n .  N e v e r t h e l e s s ,  a f  ter  c a r e f u l  r ev i ew and c o n s i d e r a t i a  n  

o f  t h e s e  f a c t o r s  among o t h e r s  u rged  i n  m i t i g a t i o n ,  i n c l u d i n g  t h e  

t e s t i m o n y  o f  c h a r a c t e r  w i t n e s s e s ,  I c o n c l u d e  t h a t  because  o f  t h e  s e r i o u s  

n a t u r e  of t h e  many v i o l a t i o n s ,  p a r t i c u l a r l y  o f  t h e  a n t i f r a u d  p r o v i s i o n s  

o f  t h e  s e c u r i t i e s  l aws ,  it i s  a p p r o p r i a t e  i n  t h e  p u b l i c  i n t e r e s t  

t h a t  r e g i s t r a n t ' s  b r o k e r - d e a l e r  and  i n v e s t m e n t  a d v i s e r  r e g i s t r a t i o n s  

be  r evoked ,  t h a t  r e g i s t r a n t  be  e x p e l l e d  from t h e  NASD, and t h a t  

C o l l i n s  be  b a r r e d  from a s s o c i a t i o n  w i t h  a  b r o k e r  o r  d e a l e r .  



A b a r  o r d e r  does  n o t  p r e c l u d e  t h e  person bar red  from s u c c e s s f u l  

a p p l i c a t i o n  t o  t h e  Commission f o r  t h e  r i g h t  t o  f u t u r e  a s s o c i a t i o n  

a t  a  t ime  when t h e  g r a n t i n g  t h e r e o f  i s  supported by e x i s t i n g  f a c t s  
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and c i rcumstances .  I should t h i n k  t h a t  a n  i n d i c a t i o n  o f  r e s p e c t  

f o r  t h e  s e c u r i t i e s  laws would b e  a  p r e - r e q u i s i t e  t o  a  s u c c e s s f u l  

a p p l i c a t i o n  by C o l 1 i n s : t h a t  w i t h  such i n d i c a t i o n  it might w e l l  b e  g r a n t e d .  

Accordingly ,  IT IS  ORDERED t h a t  Garry Smith i s  bar red  from 

a s s o c i a t i o n  wi th  a  b r o k e r  o r  d e a l e r ;  

t h a t  Vern Kornelsen i s  b a r r e d  from a s s o c i a t i o n  wi th  any b r o k e r  

o r  d e a l e r ,  provided t h a t  a f  ter  t h r e e  months from t h e  e f f e c t i v e  d a t e  o f  

t h i s  o r d e r  h e  may become a s s o c i a t e d  w i t h  a  r e g i s t e r e d  b r o k e r - d e a l e r  

i n  a  non-superv i sory  c a p a c i t y  upon a  showing t o  t h e  s t a f f  o f  t h e  

Commission t h a t  h e  w i l l  b e  a d e q u a t e l y  superv i sed ;  

t h a t  t h e  r e g i s t r a t i o n s  o f  C o l l i n s  S e c u r i t y  Corpora t ion  a s  a  

b r o k e r - d e a l e r  and a s  investment  a d v i s e r  a r e  revoked and t h a t  i t  i s  

e x p e l l e d  from t h e  NASD; and t h a t  Timothy C o l l i n s  i s  b a r r e d  from 

a s s o c i a t i o n  wi th  any b r o k e r - d e a l e r .  

T h i s  o r d e r  s h a l l  become e f f e c t i v e  i n  accordance wi th  and 

s u b j e c t  t o  Rule  1 7 ( f )  o f  t h e  Commission's Rules  o f  P r a c t i c e .  

Pursuan t  t o  Rule  1 7 ( f ) ,  t h i s  i n i t i a l  d e c i s i o n  s h a l l  become t h e  

f i n a l  d e c i s i o n  o f  t h e  Commission a s  t o  each  p a r t y  who h a s  n o t ,  

w i t h i n  f i f t e e n  (15)  days  a f t e r  s e r v i c e  of t h i s  i n i t i a l  d e c i s i o n  upon 

him, f i l e d  a  p e t i t i o n  f o r  review of  t h i s  i n i t i a l  d e c i s i o n  pursuan t  

51/ F i n k  v. S.E.C., 417 F.2d 1058, 1060 (2d C i r . ,  1969);  Vanasco v .  - -  
S . E C - 9  395 F.2d 349, 353 (2d C i r . ,  1968).  



t o  Rule  1 7 ( b ) ,  u n l e s s  t h e  Commission, p u r s u a n t  t o  Ru le  1 7 ( c )  d e t e r m i n e s  

on i t s  own i n i t i a t i v e  t o  review t h i s  i n i t i a l  d e c i s i o n  a s  t o  him. I f  

a  p a r t y  t i m e l y  f i l e s  a  p e t i t i o n  f o r  r e v i e w ,  o r  t h e  Commission t a k e s  

a c t i o n  t o  r e v i e w  a s  t o  a  p a r t y ,  t h e  i n i t i a l  d e c i s i o n  s h a l l  n o t  become 
5  2/ - 

f i n a l  w i t h  r e s p e c t  t o  t h a t  p a r t y .  

S idney Ullman 
-s 
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52 /  To t h e  e x t e n t  t h a t  t h e  proposed f i n d i n g s  and c o n c l u s i o n s  s u b m i t t e d  - 
by t h e  p a t t i e s ,  and t h e  arguments  made by them, a r e  i n  a c c o r d a n c e  
w i t h  t h e  v iews h e r e i n  t h e y  a r e  a c c e p t e d ,  and t o  t h e  e x t e n t  t h e y  a r e  
i n c o n s i s t e n t  t h e r e w i t h  t h e y  a r e  r e j e c t e d .  C e r t a i n  proposed 
f i n d i n g s  and c o n c l u s i o n s  h a v e  been  o m i t t e d  a s  n o t  r e l e v a n t  o r  a s  
n o t  n e c e s s a r y  t o  a  p r o p e r  d e t e r m i n a t i o n  o f  t h e  i s s u e s  p r e s e n t e d .  
To t h e  e x t e n t  t h a t  t h e  t e s t i m o n y  o f  t h e  Respondents  i s  n o t  i n  accord  
w i t h  t h e  f i n d i n g s  h e r e i n  i t  i s  n o t  c r e d i t e d .  


