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It is a pleasure for me %o discuss with you sdﬁe of the pressing prob-
lems of business and law, singe I am confident that we have mutual cbjectives.
We are deeply concerned, as are you, with the integrity of our capital mar-
kets and with the honesty of our financial processes, You are'vitally in-
terested, as are we, in the continuing health and vigor of the business and
financial eqterprises of this country. All realize that the protection of
investors (and by the same token the course of national safety) lies in the
direction of conservation of national wealth; prevention of capital exe
ploitation; elimination of tribute at the hands of predatory finance and
irresponsible management. These are our common objectives. Towards these
ends responsible and enlightened business and re5ponsible and progressive
government should nmnove with dispatch, not detracted by powerful special
interests which.beset the way.

This mutuality of purpose should produce a common program. There are
many phases of that total program which it wo;ld be well for us to explofe.
B;t time permits at this juncture consideration of only one, and that is the
problems of reorganization focussed for you in the Chandler Bill.- In that
_ total program such reorganization legislation occupies a significant place.
From the viewpoint of investors, reorganization is a critical process. By
that process values are either salvaged for invesiors or appropriated, in
whole or in part, by reorganizers, As a result of that process, the busie
ness is subjected to a healthy reconditipning influence aﬁd launched on a
sound and conservative basis, or the new business emerges carrying within

it the causes of the breakdown of the old. The integrity and efficiency
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of that process are the investors' only protection. They are largely
‘helpless to help themselves. They need minimum assurances that those
wﬁo actually (though perhaps not légélly) deﬁefmine théir fate‘are
held to fiduciary stan&ards. Theée mStﬁers are iméorgant not only
from the viewpoint of prevention of capital_expléi{ation an& waéte;
they are alsco impoftanf in restofing confidence in the'integfity and
honesty of the reérganization éroéess aﬁd in tﬁe credit structﬁre of ’
corporations. Thésé ar; especiaily paramount in view of the aura of
disgbﬁolnted hopes which sur}ou;ds'ﬁhe average reorganization; There
is, to be.sure, no maéic formﬁla in law or in business to restore or
creat; values where none exist. But there are constructive measures
which caﬁ go far towards curbiné excessi@e‘practices; which can pre~
vent racketeering groups from seizing gn reorganization chaos to
exact tribute; which can create confidence iﬂrthe integdrity aﬂd honesty
of the reorganization procedure, Inve#tors will not be sati;fied with
leés. Government cannot meet its responsibilities with less., In final
a;alysis it is éovernment which creates the'courts whose imprimatur re-
organizers eagerly seek for their plans. ?he least which government
can do is to require that the instruments of goverpment not be~exP101ted .
for tﬁe benefit of reorganizers and to the detriment of investors. Until
that éhallenge is met, government has not done its task., Until that chal-
lénge is met, leditimate business continu;s to suffer from.tge dis ine
tggrati5g influencés of‘irreSponsible reorganizers.' The effgcys on our

capital markets and on our financial processes, are proqund.
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For these reasons, it is important for us to consider the pending
proposal, in the form of section 12 of the Chandler Bill, to amend Section
ﬁ?B of tbe Bankruptecy Act., Section 77B, as well as the pending amendment,
was drafted primarily for the corporation which is~public1y owned = that
is to say, whicp has securities outstanding in the hands of the publics
The Chandler Bill makes it clear and unambiguous that businesses which need
to bé liquidated or which can obtain adequate relief py composition pro~
ceedings under other provisions of the Bankruptcy Act, cannot seek reorgani-
zation under section 12-.II. These provisions are generally adequate to take
care of the small or individually-owned business in flnaﬂcial distress and
should.go far towards eliminating the so-called "hot dog stands" from the
shelter of this éompl}qated reorganization statute, But increasingly wiyhin
the past generation, the publicly owned corporation has preempted the fields
of manufacturing and wholesaling; and it has made substantial inroads in
other fields including the retail field. The protection and preservation of
. the public stake in these entepprises are of chief concern to the health and
well being of our natioﬂal economny.

Business has a stake in the conservation of investors' funds. Businéss
is concerned that investors!' funds be available in abundance to supply it
with capital for development and growth. And business has a direct and
selfish concern that management be efficient and that its stewardship bf
corporate asseés be honest and prudent., Efficient and prudent corporate
management, sensitive to its high obligations, is essential to success

-and progress, If the management of corporations is conducted in accordance
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with the highest traditions of trusteeshlp, the result will be increasing

vitality. The all-important sources of capital - necessary food for

such vitality - will be conserved and multlplied- capital will not be -
’squandered in reckless schemes or i;'operations profltable only to a
few insiders. ‘Investore will'get a square deal ; and gettiné a equare
deal, they Qill ceniinue~to:inveséﬁiéhd their funds for inves%ment will
multipl&. At the same tlme, investors will have the wherewithal to pay
their debts and to make new purchases of the gqods whlch 1nvested funds~
produce. Efficient, far-siéhted and faithful corporate management wlll
also reshlt in a square deal to labor, And in turn labor will have the'
fpnds te pay its debts and‘pﬁrcgase ﬁere gooés. This may be an.e;er- a
s;mplifie; sta;ement. Butiin it: simpiieity.lles an ablding'truth,'thaég
the integrify and competehce of ménagemeni'afe a)sine qua non of oer
national ﬁltaiit&. | ‘

The.proposed amendment of Section 77B)shou1d have an‘effecii;e”
influence within its limited scope, in enbou?aging and proﬁoting'
efkicient and faithful managehent of corporetions. .Primarily; it ié
directed toward obtaining fair and thorough reorganizations of distressed
corporations ; reorganizations which will salvage for cre&iteiefend'
investors, in'f;ir‘proportio;, whatever there is of‘value in tﬁe&’ '
enterprise; reorganizations which will not be‘eppreeeive to fhose»who‘
have devoted themselves to its success; and rediéaniiétiane from which

the cérporatlon willlemerge with new health and vigor-undef management

which has fully accounted and has been found not wanting ~ or under

T
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new qanagfment. Secpndgri}y?.thi§ ;mepdqgnt{ by providing for a thoroughe
going process of reorganlzation, under judicial ;;pervision, in which an .
accounting must be, made for stewardship and in whlch an opportunity ls |

«

afforded to all interested in the epferprise - investors, labor, creditors
and others - to be heard, will exert a generally beneficent 1nf1uence upon
co:?orate managemgnf. This amendment, if it becomes law, will constltute
notice to corpo;qte-managers tyap when reorganization comes, they willisppnd
or fall upon the bgsig of thplr'recorq.‘ Honest and competent manageme;t will
have nothing po)fep;i but thpse who have played recklessly wlpp other people's
)qoney will.’ The Cpgndler pill pequ;res that in every reorganlzatioQ progeed-
ing, a disinterested truspee shall inquirg into anq‘report to the court upon

i - - T a0

the past conduct of the business, including the gct;vit}es and achlievements
of the managemen@; .No longer w;ll magagement b; able ‘confldent;y ;; rely
upon the unlikel;pqu of inquiry and the likelihpod of perpetuation in con-

‘<trol through many,gefaults ang‘reprganizqtions.' 6§ the contrary, throughéut
tge life of the cérpgrapioq. they will have to conduct themselvég prudently
and faithful{y, so that if default comes and they §gek reorganization, their
record will bear deyagled scrutiny,

Under section 778 as it now stands, there 19 no duty, and no real
opportunity, to make an examination and appraisai of the management of the
debtgr.. The debtor may remain in pqsgesggon of.tye property; or one of its
officials may ye appoipted trustee for the debtop; As a matter of fact 19
over a majority of cases the debyor remalns in'possegslon, a sttange and

!

novel privilege for debtors in a bankruptey progeedlng or even in a receiver-

« ta

ship proceeding. The debtor may propose a plan without conference or negotliam

tion with any of the persons whose money is involved. No other person is so

/’
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privileged. - Investors must get 25% of a class and not less than 1l0% of
Qil classes of security holders in order merel& ;o propose a plan, If the
debtor can get the cons;nt of 66-2/3%70f‘eaci class of creditors and of a
majority of each class of stock, gnd appr;vél of theAcouri, its plan be-
comes effective and binding upon ali‘lﬁtérestéaApariieé. By dﬁe ﬁf thlg
macﬁinery, perpetuaflon in control of tﬁe éompany’s aséeté, absolute power
ovef the funds of investors and the"fat; of creditors, 1§:re1at1ve1y easy
for the deﬁtor, with the aid of its investment banking and other allies, to
gain. With the debtor so securely in the saddle, there is no possibility
of geﬁuiﬁe appraisal of.ghe managemeng's virtues or shortcomings; of its
honesty or culpability; and éf the desirabilit& of cbhiiﬁuing it in control.
Anything that a creditor can do in a 214 examinatioﬂ, ianlving large,

" -publicly owned corﬁorations, is apt to be su?eifiéial and ineffective. By
use of the present machlne;§, reorganizatioﬁ can be éffecied, with sacri-
fices perhéps only on the 5ar£ of investors. The debtor continues in power
perhaps wifhout sacrifice or change in persomnel or poiicy, and with practie
cal immunity whatever be its actévof omission or coﬁmiséion.

Now what is the deﬁtor?‘ The legal answer ié’slﬁply a person
known to the law as a personality separate and distinct from~those
whose money is invested in 1{'a£d those who managé it. But however
neéessary and useful this legél ;nswer may be it cannot blind us to the
fact that fir purposes of reorganization the‘debtor is thé manégement.
To give the debtor a status f§ to give it to'manageménﬁ. To allow a
debtor to propose a pian 1§ té aliow the management to do so. To
placerbarrlers in the way of proposals of plans by investors and to

place none in the’way‘of the debtor is to give management a special’
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privilege and prerogative over investors. Why should management gua
management. receive this preference? The company having failed, it would
seem more natural and .equitable, if special privileges are to be awarded, to
award them to the real owners of the enterprise.

To be sure, there.are occasions upon which this procedure of leaving

the debtor -in possession may work and has worked without hardship or in-

-justice. - The corporation may have been overwhelmed by miafortunes beyond

the control of its management. We all know that there are honest and non-

: culpable failures, where the management has been efficient, prudent and

faithful. The plan of reorganization which it proposes may be fair and
wise. But there are no fixed criteria by which these matters can be de-
termined. Such issues can be resolved only after, and not before, study and
investigation., They cannot safely be assumed. = Or again, the debtor may
find itself in that rare sort of reorganization where the creditors and stock-
holders may be organized in effective, bona fide groups. In these compara-
tively rare cases, changes in the management's plan may be secured or iméosed
by the court or at the instance of groups of creditors or invéstors; - or
what is still more unusual, the record of the management may be -carefully
examined; it may be made to account for its past activities; and its quélifi-
cation to continue in control may be closely appraised.

But generally, this is not what happens. Management usually remains in
dominance of the situation during and after reorganization, as before. ‘It
meets only casual scrutiny, at most; its plan is adopted; it does not account.

Good, bad or indifferent management continues in the saddle., It is beyond

- question that:in many cases which are matters of public record, this state

of affairs has resulted in hardship and loss.. And I believe it equally beyond

question that the present metHod promotes and induces superficial,: surface
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reorganizations which ‘Ledve uncured dangerous ‘disedses 'in the .corporate : :-
body; and thdt' this superficiality of method thudits the objective of res -
organizstion - the production .o.f a fair and ‘equitdble ‘plan and the launching
of a vital business enterprise under able, faithful managenment. HERLR

The importance of this problem of management 'is difficult to over-
emphasize. A corporation cannot exceed in quality ‘thié character of its
management, - This is the reason why reorganizers' commonly }nsist that manage-
ment - should not be disturbed even on the advent of default or insolvency. -
They urge that. the paramount importance of manégement makes it essential -°
that all efforts be made to have management free from'th;'prabtical limita~
tions and restrictions of supervening bankruptcy. That philosophy is promised
on the theory (more often: than not $orne of selfish interests and desires)

. that phose.in control should stay entrenched, so that' the -least possible dis-
turbance will result, But from the viewpoint of investors it is paramount-
that those in control 'stay entrenched ohly where they are competent and faith-
ful stewards. This latter philosophy requires that reorganization provide for
a careful scrutiny and appraisal of management. Since management 'is so all-
important, a reorganization, which does not ingquire into the quality and ' -

- character of corporate management, is indeed superficial. It is tlien not
rehabilitation; it then falls short of dealing with the fundamental, all-
importent part of the corporation -~ its management,

Let me emphasize that genuine opportunity for appraisal of management,
-and for displacing it if i{ is unacceptéble, usually comes, if at all, only
upon reorganization. Management is by and large self-perpetuating due to its
- undoubted monopoly over ‘the proxy machine. Furthermore, in the ordinary his-
tory of a corporation, iﬁ;estors are likely £o get- only -formal information,

if they get anything. - They frequently laék information ‘upon the basis'of
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which they can form an intelligent judgment of the policies, good faith

and skill of the management, -They are the abject subjects of an ;uthorita~
rian government which has virtually complete control of the information they
get, and against which they can accoiplish little. Generally speaking, it
is only when this authoritarian government admits defeat, and appeals to
government (i.e. the courts) for reerganization, that an opportunity is af-
. forded for examination Bf its policies and practices, and for an intelli-
gent, informed and effective decision to continue it in office or replace it.

It is not a simple matter,. under the existing system, to make sure that

in reorganization there will be this examination and apé}aisal. The manage-
ment and its investment bankers exercise control over the sources of infor~
mation; and they are in a strategic position, directly or indirectly, so to
dominate the court proeeedings, the activities of protective committees and
the reorganization-plan, as to make thorough-going examination and appraisai
difficult, if not impossible, It is for this reason that examinations under
section 21A of the Bankruptey Act, though sometimes salutary, have so fre-
quentiy proved inadequate. The quality and'integrity of management cannot
be discovered by asking the corporate officers about it. Generally, it can-
not- even be discovered by an audit of the company's books. To make an in-
telligent judgment .concerning it, one must have complete and unhampered ac~
cess t0 all its records; and one must become thoroughly familiar with its
business details. So long as the management is in control, it is futile to

expect that a demmine accounting for its past activities can be had, or that

its record can be thoroughly ansalyzed and appraised.
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The Chandler Bill remedies this deficiency. It makes it certain
that in every reorganization under its provisions there will be a thorough
inquiry into the quality of the corporation’s management. It makes it |
certain that investors will have access to all facts relating to the cor-
porate management and to the administration of the funds which they entrusted
to it. It accomplishes this by requiring the appointment of an indeﬁendént,
disinterested trustee in every case. This trustee, an officer of the court,
becomes upon appointment the nominal and legal head of the corporation. He
has free access to its books and correspondence; as nominal head of the cor-
poration he can become thoroughly conversant with the details of its business;
he can become acquainted with its employees. He can, with permission of the
court, institute suit. He can, both theoretically and practically, check on

the policies, contracts and practices of the company and require changes where

changes appear necessary., He is, in short, in a position to become thoroughly
familiar with the business - not by a hit or miss process, but through daily
association in a position of responsibility, and through the study and
analysis which he is required by the bill to make. And on the basis of such
familiarity he must report to the court and the investors, fagts and judg-
ments upon the basis of which they can intelligently decide the future of the

company. All these are old powers which have always been vested in the

trustee by the Bankruptey Act. Nothing here is novel. In fact to any bank-
ruptcy student it is extremély novel not to have a trustee appointed but to
leave the debtor in poss:2ssion.

There are tasks to be done in reorganization which it is absurd to ask
the management to undertake. It is absurd to expect the management to re-
quire itself to account for past acts; to invesiigaute itself; and to appraise

its own fitness to continue. A management - no matter how reckless - cannot
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be expected to oust itself from power. And it is absurd to expect that
if the debtor or one. of its officers is made the appointee of. the court
to do thege things, that they will be well and thoroughly done. Elemen-
tary knowledge of human nature and only a casual acquaintance with re=-
organization history wo#ld carry conviction of the truth of this obser~
vation. Similarly, it is idle to expect that a trustee, affiliated with
any one set of interests in the debtor - such as a class of stockholders

or creditors, or the underwriter, can or will do a job that is thorough-

.going and impartially falr to all. A trustee who is a stockholder ar a
-creditor, for example, can hardly be expected to take action which may

result in invalidating or impairing the worth of the stock of the debtor

or of his claim against it, regardless of the advantages of such action

.. %o the estate as a whole. A irustee who is affiliated with special in-
_terests cannot be expected to recover for the estate assets which those

_ interests have wrongfully diverted or appropriated or to destroy or im-

pa}r the other stakes which such persens may have in the enterprise.
The record of reorganizations in the past decade and before bears ample
witness to these propositions. In short, a trustee charged with the
exacting duty of discovering and recovering all aszets of thke estate -
in.the form of casuses of action or otherwise - must be disinterested,
The obyious soundaess of this conclusion cannov be abscured by generaw-
tions of practice cmbracing a contrary theory.,

The Chandler Bill does more than require 2n investigation of the
antecedents of the failure. It goes further tihan merely requiring that
the plan of reorganization contaln provision for fair selection of man-

agement. of the new company. The Chandler Bill, by reason of the
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regquirement for the appointment of an independent trustee will make these » ‘
mandates possible of attainment: In other words, it not merely provides
that reorganizations'shall be thoréughgoing and faib; it sets up machin-
ery and conditions to enable achievement; of these objectives. | , .
The objection has been made that the provisioh for an independent
trustee in every case will deprive the estate of the benefit of an ex-
perienced management familiar with its problems. This criticism indicates
a mlsconceptionAboth of the purpose and of the effect of the independent
trustee requirement. The Chandler Bill does not prevent the‘ retention of
worthy members of ;he old ﬁanagement to assist in the conduet of the busi-
ness while the reorganization prbceedings are going on. It’expresély Pro=
vides that the trustee may employ officers of the debtor at a rate of €omn-
pensatian to be approved by the court. All that it says is that ﬁhe old
management shall not be vested with fiduciary pbwérs and duties which it @
is not shown to be qualified to fulfil., If the memhers of the old maﬁ—
agement do not find suffiéiently attractive the opportunity to serve their
real principals--the creditors and étockholders-—at a fair salary fixed
-
by the court, unless the additional opportunities are afforded of cover-
ing up possible causes of action against themselves, of controlling the
reorganization process, of insuring their retention by the reorganized
cbmpany {and fhese are the‘only opportunities of which the members of the
old manégement are deprived by the requirément of an independent trustee)-

they certainly have no claim to act ix .a fiduciary capacity.

The foregoing supply one reason why the provision for mandatory.appoint-‘
ment of an independent trustee is the keystone of this program for improve-
ment of reorganization procedure in the interests of investors. But there is
another reason, equally, if not more important, which makes the Iinde;:ienden’c. %

trustee provision the most important aspect of the Chandler Bill, By terms
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of the bill the independent trustee will serve as the focal point for
formulation and negotiation of a plan of reorganization., This important
function under the present system has been left to the inside few. That
normally has meant leaving it to the management and the investment bankers,
It should no longer be left in these hands, since those persgns too often
have interests conflicting with those of the investors. The content of
the plan is the all important item in the whole proceeding., 'Its preparation
and negotiation should be carefully scrutinized and supervised. Placing
this function in the hands of the independent trustee also means that
greater opportunity for investor participation in the p}eparation of the
plan can be afforded. Under the bill proposals of plans are not restricted
to the favored few; it forsakes the tradition of leaving all of these mattenms
to the insiders, By its provisions any investor can prepare, or submit pro-
posals for, a plan. Thus greater democratization in these proceedings is
assured; and more of the investor point of view is injected into them.
At the same time the dangers of "town meetings" are avoided by placing on
the trustee the duty to head up the formulation of a plan and to report
out a plan to the court within a reasonable time. That is to say, the
Chandler Bill is designates to cause the independent tevistee, as a repre-
sentative of the court, to play an active role in the furnclation and negdoti-
ation of plans and to supply scrutiny and control therecf in the interest of
creditors and stockholders. The provision for the indererient trustee would
provide a forum where creditors and stockholders could be heard. 'In handling
the éuggestions of proposals for plans, the independent trustee would act
in an informal administrative manner. He is made the active head of the
reorganization process. In short, vital functions which in the past have

been performed by inside groups or by protective committees seeking personal
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profit, will be vested in the trustee-gwiyhvth; ad?lce and consent of '
credit6r§ and stdckhblders and‘subject £§ éourt supervision, No longer will
the bésic, all-lmportant pha#es of peorganiggtionrbe pgrformed by groups
whlch'ﬁave a selfish 1ntere§p to protéct and promote. Heretofore these ‘
groups have’ﬁhriVed bécause they have prov?ded»lgadership for investors
where otherwise thére woﬁld be an#rchy; beqéusévthey have seized the reins
and pfoduced actlion and'provided direcﬁion—-pegardless of pheir destination,
Under the Chaﬁdler Biil, thesé fﬁnctions will be performed by a disintefested
person appointed by the court with the opportunity to interested persons to
express their views on the appointment.

This unquestionably means that the responsibility of the independent
trusteé'under the Chandler Bill will be great; and unquestionably his power
will be‘suﬁstantial. With such power and regponslbllity, it wou1d be. an
enorﬁity lf the trustee were not required to gualify as impartial. Any ‘
less réqﬁifement Qouid.be a violation of that rule of elementary decency |
which réﬁuireé that a‘fiduciary be free of any interests competitive with
tﬁosé of any personsytowérds whom he beﬁrs responsibility. A disinterested
pefﬁon, fully qualified to act as an officer of‘the qourt, can alone be en-
trusted with such re5poﬁsiﬁility; “Any other conclusion involves approval of

the proposition that the debtor can act as trustee for the creditor;

and that a man.interested in one side of a transaction should be armed with
the power of tﬁe coﬁrt in his deal%ngs'with persons on other sides of the
bargain,

The wisdom and neceééiﬁy'of p;acingythese greater powers and res- ‘
fonsibilit;es upon the tru§tee is, I believe, beyond question. The record
of corporate reorganizations of the past--and particularly those of the . ‘

- recent depression-~is not,pléasant. It shows the absolute control exercised

A

.over reorganizations by the inside few} it shows the financial well-being
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of investors, and the public sacrificed to the insiders' desires for pro-
tection and for further profit. It shows corporations strugéling to re.

organize for many years; returns denied to investors; labor injured, and

-

husinesé daﬁaged by tﬁe resulting uncertainties and instability. It shows
that £hese‘delays, these futile prolongations of the agony of reo;ganization,
were frequently due to deliberate sabotage by a group which had something to
~gain and was unwilling to compromise, or to the lack of motive power neces-
sary to draft a feasible plan and procure its acceptance. The record also
shows, with overwhelming proof, that plans of reorganization were frequently
dictated by a single interest--by a closely knit inside é;oup; primarily in
the interests of that group and of dubious wisdom so far as interests out-
side the inﬁer circle were concerned. These conclusions have indeed become
so generally accepted and so widely known as to be commonplace. These con-
clusions indicate that something must be done to provide impartial, capable
control over reorganizations; to produce impartially fair and sound plans of
reérganization; and to provide effective motive power which will lead to the
produc;ion and consideration of reorganization plans. The Chandler Bill is
designed to do these things for bankruptcy reorganizations; and it does them
for the most part through a disinterested trustee appointed by the ;ourt.
These functions of the independent trustee are difficult to over-

emphasize. They have profound philosophical and practical aspects. To
suﬁmarize briefly: In the first place, the trustee would be required ta
assemble the salient facts necessary for a determination of the fairmess and
equity of .a plan of reorganization. He would assemble the necessary ingre-
dients, so to speak, of a plan. For the first time such information would

be available to the court and the investors as a routine matter. On the

basis of such information, the court and the investors could intelligently
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decide whether or not puqxned plans were falr, equitable and sound-.-

’ o 1 . h -?

whether assets were being wasted or overlooked' whether there was a come

plete accounting for the old venture before the new one was launched;

whether the old management should be restored t0 power; whether the allo-

coran, 3l .- . .
Cation of assets, earnings, and control was falr. Through an 1mpartlal

,‘-::!“.*‘ 1} ' ., - - .
trustee, such facts could be assembled and appra;sed. Only through some
such method could the court be in a position to exercise an informed

Judément'and toxafford a critical scrutiny and supervision of the:estate
at all t;mee. WLthout its own agent being fully lnformed and apprised,
the.court would remexn tao much at the mercy of the competency, v1gilance
and integrity (or lack of them) of those who hoppened to be active in the
case. In sum, ihe:incependent trustee ;ould pot the court in a position
to perform‘iis fonctions adeguately.

In the second piace, it is necessary to have an arm'of the court
perform the functions which the Chandler Bill places on £he independent
trustee, if there is)to be greater democretization in these proceediogs.
That, the'trend towards democratization is essentiol and desirable.in the
interests of irveetors, few wiii deny. But no significant progress can
oe made towards that end unless machinery is provided in these proceediogs
whereby investor participation can be provided; the inrestor viewpointwcan
be articulated,‘and the investor intereet be represenied. It would be.;dle
for example to provide that any bbhé fide invesoor.may propose‘a plan'without

likewise providing machinery forhhandling those proposals when they were made.

H

It would be idle to provide that protective'ﬁeasﬁres be adobned without

likewise providing the means whereby such protection can be afforded. It
would be futile to profess a desire to reinrn these bankrupt estzies to
; . . - . ;

the real owners without providing the mechanism wherebyythe real owners

N
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could come 1nto possession end power. In other words, democracy 1n re-

organization cannot be expected to work unless there is power end responsi-

D Lo ORI

bility in the hands of a qualified representatlve of investors. Otherwise

-~

chaos and disorganization would result. To state it otherwise, any endeavor

. y
v “

to effect greater investor participatlon and opportunity will remaln largely

-

ideallstic and academlc, until and unless the investors are afforded a "focal

point"~for organization. In the words of reorganizers, there is an essential

e

need in these cases for a "spark plug®. Investors, no more than reorganizers,

can function without one, Such a device as the independent trustee furnishes

%

them with one, Without it, the desired power will not lie in investors?®
hands; lt will rest where it always has, outside the proceedlngs 1n the hands

of reorganizers. For that reeson, if there is mno requirement for an 1nde—

- R Y Y

pendent trustee the other parts of the Chandler Bill begin to crumble,

“ . T

In the thlrd place, the devlce of the independent trustee gives

s
I'S

asgsurance that the great power hitherto exerclsed outszdc the proceedings

.

will be exercised within the proceedings by and for the benefit of 1nvestors.
There are great increments of value inherent in that power. Those who have
possessed it 1n the past have been able to employ 1t advantageously to

serve their own ends. That power means control~ control means profits.

There is not only the business patronage lncidental to every reorganization.

0 Lo

there are algo valuable emoluments within reach of those who emerge with

t

control over the new company. This is not theory: it is a fact. 'Tnose who

have shared the spoils of reorganization know how valuable such power is.

The eentral problen in reorganization is to see to it that that power is

not exploited by reorganlzers but appropriated for the beneflt of 1nvestors.
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With that power restlng outszde the court, the difficulty of employing

. fad
s T

that power for the benefit of investors is xncreased many fold. So long as

it can be governed by the conventions of a few dominant parties, there is

z
XA

great likellhood that that power will not lnure to the beneflt of the estate.

There is greater assurance of it bexng done if it is placed where it belongs,

L Tae AT

in the court. It then becomes an asset, so to speak, of the estate. No
such shift in power has resulted thhout a great effort. It will always be

bitterly opposed; But I.suggest to you that such a shift in power, inherent

in the device of an independent trustee,>is basic and fundamental if the re-

organlzatxon system is to be reconstituted in the interest of 1nvestors.

v

These are the profound phllosophical and practical aspects of the Chandler

<

Blll. In comparison the other proposed reforms are and can be only 1nd1rect

towards protection of investors.
I.have discussed these provisions of the Chandler Bill at such length

because I sincerely belleve in their great 1mportance. I do not wish to

{ ¥

leave Wlth you the 1mpression that this is the sole modificatlon of lmpor—
tance whlch the blll proposes. In many other respects, the bill embodies

provisions which I believe will be a great boon to business and investors

N s

alike. I} is impossible for me to discuss all of them in the short time
left to me. I.think it is 1mportant, however, to comment brlefly upon a few.
In a variety of ways, the bill seeks to make it possxble for courts and

investors to exercise more 1nte111gent and better lnformed judgment concern-

s

ing the merits of reorganization plans. Under the present system, the situa-

1

tion is so completely controlled by the insiders that the hands of persons

5

,whose money is at stake -« and often even the hands of the court - are tied.

No matter what an investor may suspect, or what facts he may know, he often

has little opportunity to act upon them., Likewise the amount of information
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the couri{ may have, and its own opinion of the inadequacies of the plan of
reorganization may be of little practical use. .Reorganization plans are
freqqently presented to ihe court after a long period of negotiation,'and
after time, effort and money have been spent in obtaining the necessary con-
sents from creditors and stockholders. Courts are then extremely reluctant
to withhold approval of a plan - or to require its modification. If the
court disapproves the plan or requires substantial amendment, the time, ef-
fort and money of the reorganizers may have been spent to no avail. A new
plan may have.to be negotiated; creditors and stockholders may have to be
resolicited. Waste and additional expense result.

Experience and the decisions of the courts themselves show this to be
true. When a plan of reorganization is presented to the court with the ap-
proval of 2/3 of the creditors and a majority of the stockholders, that plan
is virtually approved. The act of approval by the court, in such cases, is
likely to be little more than a formality. The court is reluctant to cause
additional delay and expense; it cannot, under the present scheme, be sure
of its judgment concerning the plan, because it has not the time or facili-
ties to make the necessary detailed inquiry. ' Therefore it accepts the fact
that a large percentage of creditors and s;qckholders have approved it,' as
raising a strong presumption of fairness. Now, most courts probebly realize,:
that the consent of creditors and investors to a reorganization plan is fre
quently not the expression of a considered, matured judgment; that sometimes
it is approval obtained in an oppressive way or merely the evidence of a
habit of executing proxies to the management; and sometimes merely the result
of bitter realization of the futility of opposing the program of the insiders.
But the stage has been so set in favor of the insiders, that the court is
content or under great practical compulsion to approve the plan to which the

necessary consents have been obtained.
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The Chandler Bill seeks to change this. It seeks to vitalize the
consent of creditors and stockholders and the approval of the court.
It seeks to make them more significant, It seeks to make it pbssihle
for these acts which put the seal of'hppéoval on a plan of reorganizae
tion, to be the expression of informed judgment freely exercised.

In the first place, it prohibits the solicitation of consents to
a plan until after the court has approvéa it as fair and equiiable‘and
feasible. The court will not be asked to put its imprimatur or a plan
which comes to it only after it has already been approved by crediibrs
and stockholders. 1I¢ will have a real opportunity to consider a plan
which has been reported out by its trustee and to compare that with
plans submitted directl& to the court by stockholders or creditors,

I; will then approve for submission to creditors and stockholders such
plan or plans as it finds to be fair and sound., Free from an& arti-
ficial presumption of fairﬁéss; free from the OVerpoweéiné éisiﬁcli-
nation to reject a plan at a late stage in the proceédings; ;nd ajided
by full information, a court can make and put into ef%ect, careful

and frank judgments on the merits of plans. In this respect the
Chandler Bill is designed to fre; the Ju&iciary from shackles which

our reorganization procedure has placed ﬁpon it, It will liﬁerate

the courts to use their power and judgment in favor of investors, It‘
will put an end to stréamlined proceedings which sacriflce thorouéhn?ss.

and honesty for speed.
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'Further to enable the courts more effectively to perform their
functions, the bill enlarges the right of parties in.interest to be
heard, The debtor, the trustee under an indenture for any securities
of theldebtor, any stockholder or greditor ig given the right to be
heard on all matters, They may appear before the trustee,or the court;
they may give information; they may comment upon a reorganizaﬁion plan.
In ;?ort, they are given the right to appear either in defence or in
promotion of their own interests and to assist the trustee and the court.
Labor unions and employees' associations, representative of employees,
also are given the right to be heard on the economic soundness of
plans and on provisions thereof affecting the interests of labor. The
advisability of this provision is clear. Just’as the ﬁanagement has
;n interest in the enterprise which the réobganization plan mé& vitally
affect, so labor is concerned with the sounAness:of plans. Their jobs,
their livelihood, depend upon a sound capital structure and a healthy
business structure. They often receive the direct impact of default,
for that often means labor displacement. The employees are likely to
be primarily concerned with the economic séundness and feasibility of
the plan, so that the current reorganization will not be the forerunner
of another disastrous collapse, Consequently, it is highly desirable
that the court and the trustee have the benefit of the suggestions and
criticism of representatives of employees with respect to the reor-
ganization plan. And, it is only simple justice that these groups,

which are vitally affected by the collapse of business and which are
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essentially concerned with the spabil}ty of business, should have an
opportunity t.o -express.-their .opinion on the economic soundness of
plans and other .aspects which affect their interests.
There is'afiother’important feature of the bill which I wish.to-

mention briéfly. This is the provision’vesting’ the Securities and Ex-

change Commission with advisory power in reorganizations. Its funce

tions are those, so to speak, of an expert, 'administrative agency,

3 s s o . . "o . T . ‘ . P
which acts in an advisory capacity to the court and thus indiréctly to

interested partiés 1n'the\re6r§aniﬁation. It can intervene in 2nd be-

come a party to any bankfuptcy reorganization pibceedlng. In any case,

the court may refer proposed plans of reorganization to the Commisslion

for report; and 'in cases of national importance (cases in which the

.scheduled debt exceeds $5,000,000) the court is required io submit such
. N ] LT L. R . - N

. plan or plans as it regards worthy of consideration, to the Commission

for investigatipn and report, before the court approves or disapproves

the plan.. The report of the Commission on any plan is advisory only;

‘At does not bind either the court, the trustees or any interested party.

There is thus avoided the possible attendant delay and confusion if the

power of the courts was shared with an administrative 'agency. By rea=

Son of these advisory reports and intervention of the Comnission the

" court will have the benefit of expert and disinterested advide to aid

it in the solution of the complicated financial and legalspgdﬁlem‘in—

volved in the typical large reorganization. This should f£ill a long
felt need and be welcomed by both couété‘and investoré. It should ﬁro—
vide a further check on the exercise of reorganization powers and give

additional assurance that the interests of investors will be served.
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] Tgerg are other important aspects of ghe'Bill on which, if there were
?ime, i would dwell at greater length. One such is the provision which, in
my opinion, will bring an end to the pernicious practice.of "shopping around”
for friendly Jjurisdictions in which to initiate and consummate tye reorgani-
zation proceedings, The wide latitude which the present Section 77B gives to
reorganizers in this respect has little justification, in practical necessity.

And it is susceptible of great abuse. The only valid criterion for juris~

diction seems to me to be the company's principal place of business, or the

place of location of its principal assets, Selection of any other juris-

diction usually means conducting the reorganization at great distances frqm
the place or places where the corporation does its business. ‘It means gutting
investors to great expense and difficulty if they wish to appear and partici-
pate in the proceedings. It means, as 'I have said, that inside groups who
may be in control of a reorganization, are able to search around for the

jurisdiction in which they estimate it is least likely, for a number of -

. reasons, that their conduct of the corporation will be examined; that they

. will be exposed to liability, and their perpetuation in office endangered.

These abuses and defects have been met and corrected by the Chandler Bill,

-in 1imiting the venue of reorganization proceedings to the principal place

of business or the location of the corporation's principal assets, for the

greater part of the six months preceding the filing of the petition,
Another significant provision in the Chandler Bill is the one

which gives the court power to deny compensation to persons in reorgani-

zatlon proceedings who use the advantages.of their favorable inside

position to buy and sell securities and certificates of deposit, of
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the debtor corporation. This has been an evil particularly characteristic
of protective comﬁfttee ﬁembers. Thgse persons, suﬁpose&ly acting in a
’fiduciafy;éapacity as representatives of security holders, have frequently
taken advantagé of inside information about the affairs of the corpdratlon,
which they are in a strategic position to obtain, tc speculete for their
personal profit. They are in = pesition to know the colrse of negotiations
with respect to 'a plan; the favoratle or unfavorable developments impending;
the likelihood of liquidation on ile cne hard, or of succescfal reorganiiation
on the other. They may themselves create these developrments. Trading in the
gecurities by these persons, and those in similar positicns, is undeniably a
violation of their duties and responsibilities to security holders, 1In
penalizing those who indulge in sueh practices, the Chandler Bill moées
toward a much needed reform.

The essence of the amendments to section 77B incorpcrated in the Chandler
Bill constitute, first and last, a recognition that reorganization is not
solely a legal but a business and administrative problem calling for greater
power and more express and specific mandates to the courts. Our reorganiza.
tion procedure in the past was conditioned by the fact that it took place in
court, The fact 'that the typical reorgqniiation rlan was merely an incident
of (a sort of appendage to) a conventional receiverstip had important results,
The courts were too prone to regard the reorganization receivership as a law
suit or litigated matter. Issues of fact and law were from time to time
presented to the court; the court would hear argument and make its decision.,
The legal issues presented in this fashion, though numerous, were restricted.
The courts did noi assume broad administrative control over these estates.

Some state courts to this day do not feel called upon or entitled to pass
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. ﬁion‘%he fairness of a reo:génization plan; fhe courts, after they began to

‘ piés upbn reorganization plans, fiéquently seeméd io take the view that if

Y

ey

theresuue nothing 111egal or oppressive in the plan, they would approve 1t.

As to the subtler questions of fairness and of soundnpss and feasibility of

a plan, they would frequently make no decision. To the activities of com~
ﬁitiees and éther agenciés ﬁufportiné to represent security holders they Qbuld
“be apt to give scant or bniy superficial att;htion. They acted preeminently

in a Sudléial role; administrative functiong were rarely assumed. This 1s>no
criticism of the c;ufts. The machinery was so geared and the procedure so
designed that the courts could hardly do more than attempt to prevent illegall-
ty or the grosser forms of 1nequity.

Under 77B there Qas soﬁething of a shift in emphasis. The céurt.was
given broader and more express perrs; But the improvement was slight, al-
though clear. The court wgs still lérgely the Judée and arbiter of issues,
éarefully selected ;nd niéely framed go‘;s to ﬁresent a justiciable matter,
The llfe; the essené; of reo;ganization flowed in Sther channels. It did not

¢

come to the court. Wﬁat came to the court were particularized, dessicated
probléms.’ The debgné’ffequently remained in pos;ession of tﬁé‘property.' No
method was provléedAfor conveying to the céu}t a vital iﬁpression of the core
-porate situation éﬁd provlems, The reality'of reo&ganizations was something
that took piéce out'of ccurt, It was dealt wi%h by the groups in control -
generally the maradernocnt and its investment baikers - who frequently had their
own interests té seETVe.

Wiﬁh this sfsﬂem in operation, the courts could do very little. They
could offer investors and creditors little ﬁrotécfioﬁo They were crippled by

a reorganization system which was based upon the theory tibat reorganization

was a procedure wherein the legal matters were left to the court; the business
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matters to the reorganizers, Obviouely reorganization is not strictly a
legal problem, It is a business and administrative matter of great complexity;

And even though the courts wanted to exercise a broader conditioning 1nf1uence
over the vhole process, they frequently were in no position to do so, sinee
'they did not have nor were they in a position to get the facts. The Chandler
Bill recognizes this weakness in the system, It makes it necessary for the
courts to deal with the business‘and administrative problems of reorganization,
It makes it possible for the couris to do so by giving them administrative and
expert assistance., In that way it vitalizes the role of the courts. In a
variety of ways, it brings the court into association with the facts of the
husiness; it assures that the court will be fully inforoed: it piaces in the
couri power to give limpetus to a reorganizetion ~ to see that a plen'is drafted
and that moves are made to_get the support of investors; and it gives the court
genuine power to see to it that the reorganized coﬁpany is provided with good
management and a sound capital struciure. These are necessary and important
1changes if confidence in our reorgonization system is to be restored.. In the
oubiic eye, the courts already have the responsibility; what the cooris need
are ample-powers commensurate with their actual or ostensible responsibilitye
It would be error to conclude that these powers are adegquate by measurement of
] them in terms of a procedure desligned for simple litigated matters.

In the ways I have mentioned, and in others which there is not time now
to mention, the Chandler Bill provisions on corporate reorganizations will,. in
my opinion, promote abler, more intelligent administration of estates in re-
organization and at the same time make for greater democratization in these

proceedings. They give for the first time in reorganization history, full and

definite recognition of, and a significant status to, the widespread'andunation—
al investor interest in such proceedings. And they supply assurance that the
new venture = the ultimate end of the entire'process - will be soundly, econom~
ically, and expeditiously launched. These are the objectives of the Bill, I

feel certain that they also meet the reguirements of your purpose and progran.





