Paper read on March 28, 194C by Lawrence S. Lesser

at the First Session of a Symposium on Constitutional
Law held under the auspices of The George Weshington
University and the Federal Bar Association at the
United States Chamber of Commerce, Washington, D. C.

I was somewhat surprised this evering when I saw that the program had
me scheduled to speak on the constitutional powers of the Securities ana
Exchange Commission over public utility holding companies., That covers a
lct more territory than I had understood was to be the subject of my dis-
cussion this evening. It was my understanding that I was to undertake the
affirmative of the following gquestion:

"FHay the statutory power of the Securities and Exchange Commis-
sion to reauire that ezch registered holding company 'shall take
such steps as the Commission shall find necessary to limit the
operations of the holding company system of which such company
is a part to a single integrated public utility system' ~ be
constitutionally applied to require a registered holding company
to sell or otherwise dispose of a subsidiary company."

In short - is Section 11 (b)(1) of the Public Utility Holding Company
Act constitutionale

Whether I was under a misapprehension or whether the vrogram is in
error I can't say. B2But that is immaterial for I must out of necessity
confine myself to the narrower subject.

But be that as it may, let us at the outset ccnsider the statute which
is to be the subject of our discussion this evening - the statute of which
Section 11 (v)}{1) is an integral part - the setting in which Sectionn 11(b)(1}
is to be found. To whem does it apply? What does it prchibit? What does
it require? What are its sanctions? V¥hat are the ends to be achieved -~ what
are the means that have been chosen to accomplish them?

The Public Utility Holding Company Act of 1935 applies primarily, and
Section 11(b)(1), which is the particular subject of our discussion this
evening, applies exclusively to what are termed "registered"holding companies
and their subsidiaries. A registered holding company is one that has regis-
tered undar Section 5 (a) of the Act. That section provides that any holding
company, as that term is defined in Section 2 (2 ){7) of the Act, may register
and thus become a registered holding company by filing certain docurents
with the Securities and Exchange Coninission.

And as was polnted out in Lawless v. The Securities and Lxchange
Coumission 1/ the regnulatory provisions of the Act do not take effect
unless and until the holding company has repistered.

Put Section 5{(a) of the Act does not require registration. It is
entirely permissive. Wiy then should a holding compeny repister? That
answer is found in Section 4 {(a) of the Act which alnost alene of all
the sections of the Act =2pplies to uaregistered holdirg companies. That
section mukes ic unlawful (and section 29 makes it a crire) for any
unregistered holding company either directly or through a subsidiary to do
any one of fivz thirgs.

1, 108 Fed. (2d), 574, (C.C.A. 1st, 193%)
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In sum, unregistered holding companies are forbidden either directly
or through subsidiaries (1) to sell, transmit or distribute gas or electric
energy in interstate- commerce; (2) by -the use of the wails or any means
or instrumentality of interstate commerce negotiate, to enter into or take
any step in the performance of any service, sales or construction contract
with any public utility company or holding company; (3) by the use of
the mails or any reans or instrumentality of interstate commerce to dis—
tribute or make any public offering of any of its securities or those of
any subsidiarv or affiliate or of any holding company or public utility
company; (4} by the use of the mails or any means or instrumentality of
interstate commerce to acquire or negotiate for the acquisition of any
security or utility assets of any subsidiery, affillate or of any public
utility company or holding company; and (5§} to engage in any business in
interstate commerce.

As Judge Bingham pointed . out in the Lawless case the Act thus makes
registration a cordition precedent to the lawful use by a holding company
or its subsidiaries of the channels of interstate commerce or the rails.,
In the Llectic Jond and Sharc case 2/ the Supreme Court, two years ago
today, held that the imposition of such a condition precedent to the use
of the mails and the instrumentalities of interstate commerce was a cons-
titutional exercise of the power of Congress over interstate commerce and
the postal establishment.

The decision in the zZlectric Bong and Shere case, however, is doubly
significant. In the first place it lays to rest any contention that the
business of a public utility holding comvany in operating, managing and
servicing subsidiaries in different states does noi constitute interstate
commerce. In the second place, the decision in the Bond and Share case
establishes that the pursuit of interstazte commerce dy a subsidiary cons-
titutes an engadement in interstate commerce by the holding company. Thus
Mr. Chief Justice Hughes said:

"That *** [the holding companies] conducted such transactions
through the instrumentality of subsidiaries cannot avail to
remove them from the reach of the federal power. It is the
substance of what they do, and not the rform in which they
clothe their transactions, which must afford the test. The
constitutional authority confided to Congress could not be
maintained if it were deemed to depend upon the mere modal
arrangements of those seeking to escape its exercise.”

Moreover, since the decision of the Supreme Court in Consolidated Ldison
Company v. The National Labor felations Board 3/ there is little room to
doubt that the business of a public utility company even though its lines
do not cross the boundaries of any State is so intertwined with and neces-
sary to interstate commerce that its business is to be consiggred, for some
purposes at any rate, a part thereof.

But let us return to tne statute itself.

Substantively, the Public Utility Holding Company Act of 1635 may be
divided, roughly speaking, into three parts. The first part - which I
have already adverted to - consists of those sections of the Act which

2/ 803 U.S. 419 (1938).

8/ 305 U.S. 188 {1938).
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require the filing of registraticn statements, and supplementary reports
a5 conditions precedent to the use ¢f the mails, the instrumentalities of
intersvate commerce, and any enpap-ment in such commerce. This phase of
the Act was obviously design-d, in part, to throw the white light of
publicity on the activities of public utility holding companies and their
subsidiaries with the thoug¢ht, perhaps, that publicity might act as a
deterrent to the continuation of many of the unhappy practices which have
from time to time prevailed.

The second part of the Act is its regulatory phase. 3By this portion
of the Act Congress has undertaxen throupgh the Securities and Exchange
Commission to resgulate many of the activities of registered public utility
holding companies and their subsidiaries. Thus, for example, the issuance
of securities, the perforrance of service contracts, the payment of divi-
dends, the making of loans and the sale of assets = all fall within the
regulatory jurisdiction of the Commissione. +his regulation was obviously
intended to supnlemernt and not supplant refulation by the states, for wherever
eifective state regulation exists the Act provides no federal regulation or
affords exemptions.

That state regulatlion in the utilities tield required supplementing
was effectively disclosed ty the detailed and extended investigations con-—
aucted by the Federal Trade Commission pursuznt to the Walsb resolution.
That investigation revealec that a rmajor portion of the electric and pas
industry of the courtry was conitrollied by holding companies that were not
subject to effective state regulation. It demonstrated that the proper
regulation of public utility companies by the states was well nigh impossible
because of the inability of the states to regulate or even investigate the
activities of foreign holding comparies which had taken over the active
nanagement of the utilities =~ leaving the local "managers" but mere figure-
heads. Thus the states which hac sranted regional monopolies to the industry
were without power to effectively exercise that control which is necessary
to curb the monopolistic tendency to overreach.

I have no intention or repeating here the sordid detzils of the
more~than—~twice-told tale of the abuse:s that gave rise to this legislation.
It suffices to recall that the wreckage of state regulation of public
utility holding companies and their sunsidiaries was clearly reflected in
such adjudications as Yew Hampshire Caus and zlectric Company v. horse 4/
where a three Jjudge court held thazt & state commission was without power to
sutpoena the records of a foreign holding company so as to determine the
nature and extent of its transactions with wholly owned domestic public
utility subsidiaries and federel lrade Comnisstion v. Smith 5/ which held that
public utility holding compenies, were for ithe most part engaged in inter-
state commerce, with the inevitable c¢onseaquence of putting beyond the
regulatory vower of the states one of the nmost vital aspects of effective
public utility reguletion.

Thus the siate regulation of operatiné companies was caupght between the
Seyllas of the fictional absence of foreign corporations and the Charybdis
£f the immunity of interstate comrerce irom state regulation. The second

4/ 42 Fed. (2d) 480 (D.N.Hy 1820)

8/ 1. Fed. Supp. ‘247 (S.D.K,Y. 1932)
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phase of the Act -~ its regulatory phase - was intended to fill this breach
and supplement state regulation where because of our federal system of
government and the interstate and e€ven national character of holdlnp
companies, state reéulatlon had proven unavailing,

But our uiscussion this evening is concerned with neither of these
phases of the Act. The problem -rdised is the constitutionality of the
third phase - that which is encompassed by Section 11 (b)(l). This sec—
tion reads:

"It shall be the duty of the Commission, as soon as practicable
after January 1, 1938:

"To require by order, after notice ard opportunity for hearing,
that each registered holding company, and each subsidiary
company thereof, shall take such action as the Commission shall
find necessary to limit the operations of the holding-—company
system of which sueh company is a part to a single integrated
public-utility system, and to such other businesses as are
reasonably incidental, or economically necessary or appropriate
to the operations of such integruted public-utility system;"

Then follows a provisc that under certain specified conditions in the
public interest, the Commission shall permit a registered holding company
to retain one or more additional integrateu systems if that course would
prevent 2 loss of economies. .

The phrase integrated public-utility system is defined sa far as

- electric companies are concerned {and since the principles involved with
respect to gas companies are the same, let us limit ourselves for con-
venlence sake to electric companlies) in Section 2 (a}l({29) to mean:

"x*¥ a gystem consisting of one or more units of generating
plants and/or transmission lines andfor distributing facili-
ties, whose utility assets, whether owned by cne or more
electric utility companies, are physically interconnected or
capable of physical interconnection and which under normal
‘conditions may be economically operated as a single intercon- -
nected and coordinated system confined in its operations to
a single area or region, in one or more States, not so large
ag to impair (considering the state of the art and the area of
region affected) the advantages of localized management, ef-
ficient operation, and the effectiveness of regulation¥**v,

Note carefully the words ™ot so large as to iubair the advantapges
of localized management, efficient operation, and the effectiveness of
repulation” for these are the ultimate goal. -

As Chalrman Frank recently said 8/ the enforcement of Section 11
"will not be applying a2 death sentence to the utility industiry.” On the
contrary, as-he made clear, the enforcement of that section will "be
carrying out the carefully planned congressional purpose of rejuvenat-
ing local utility management.” ' Moreover, as he pointed out;.ihe enforce-
ment of Section 11.will have its effect on the. work of. the Commlssion.

In his words: : '

8/ Address before The American Management Assocdiation, January. 25, 1840.
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"Progressively as we carry out the prov;sions of the statute and
thereby revitalize local control of local operating companies,
our review of management - with real ‘localized management -
will dwindle to the vanishing point.”

And therein lies the answer to those who contend that the Act viclates
States! f;ghts, that the Act is an assertion of national power to destroy
the freedom of the States. The States never did and never could effectively
repulate nation-wide holding companies and they never did and they never
could effectively regulate operating subsidiaries of foreign holding companies.
The effect of Section 11 will be to '1limit the activities of holding companies
in such a way-as to restore effective local management with the result that
they and their subsidiaries will be subject to more effective state regulation.

And thus is the national power used not to destroy or usurp the powers
of the States, but to recreate in the States the power effectively to reguylate
the industry. But as long as public utility holding companies are of national
scope and character the Federal Government must urdertake to regulate holding
companies, for the 74th Congress in 1235 finally reelized the truth of what
Theoaars Foosevelt said to the 59th Congress in 19Ca:

"Experience has shown conclusively that it is useless to try

to get any adequate regulation and supervisio” of these great
corporations by state action. Such refulation and supervision
can ounly be effectively exercised ty z soverelgn whose jurisdie-
tion is coextensive witn the field of work of the corporutions -
that is by the ational Zovernuent.”

¥ X x

May the powers of the Commission under Section 11 (b} be constitutionally
applied to reguire a redistered holding company to sell cr cpherwise dispose
of a subsidiary company or its assets? That is the cuestion before us this
evening. My answer is yes and in the regainder of the time allotted to me
I hope to outline my reasons.

The power of Congress to <nact Jection 11 of the Act as well as every
other seciion of the Act must be Lound priwarily in the postal power or the
commerce pover of Congrass. These are dranted to tne Congress by Section
8 of Article I of *he Consti-zation which in pertinveni part reads:

"The Congress shull have poiwer ¥*¥ {p regulate comrerse with
roreiszn nations and alouyg *lLe several ztales snd with the Indian
trites; *** |and] to estebissh posi officss and post ronas: ¥*x
[zad] to make all laws whicl sac<ll be recssgsary and proper for
the carrying into executvion the foredolng pouwers,”

Let us ior the moment limit ourselves to a consicer:ition of the power of
the Congress under the cormerce ciruse.

The power of Cunfress over initer.tale .omrerce nas been recognized from
the days of Chict Justice Marshzll a: 2 "power-to regulate, that is to pres-
crite the rule by which commerce is to be go.erned." ™rhis pover™ Marshall
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wrote in Gibbons v. vgden 7/ "like all others vested in Congress. is complete
in itself, may be exercised to its utmost extent and acknowledges no
limitat;ons other than are prescribed in the constitution.”

"These, " Mar.kall continued, "are expressed in 7laia terms ***x, If,
as has zalwrys UL2en nwderstvocd, tie sovereignty of longress though limited
to specillen abgzets, i: plenary as to those ctizets, *he power over com-
merce wiih Zoreidn nations and among the several = ..t:5 is vested in
Corgress as apsolutely =s .t would be in a single govarnment having in its
corstitutior the same res<irictions on the exercise ~f the power as are found
in the Constitution of the United States. The wisdor ard the discretion
of Congress," the Chief Justice continued, "*** and the influence which
their constituents possess 2t elections are in this as in many other
instances *** the sole restraints on which they have relied o secure thenm
from its abuse."”

Thus over a century ago, when economically there was much less reason
for so holding than there is now, Marshall said uneguivocally that Corgress
was sovereipgn over interstate commerce and thst that soverignty wrs as
full and complete as taough this were not a federal nation bat = single
nation.

Marshall had anticipated his opinion in Gibbons V. Jgden when three
years earlier, in Cohens v. Virginig 8/ he assirilated the nzational power
over interstate commerce to the nztional power to declare war and make
peace.

*"In war, we are one people. In making pesce, we are one people.
In all commercial rejulations, we are one arnd the same people.s

In many other resyects, the American p=2oyle are one; and the
Government which is alone capable of conirolling and managing
their interests in all these respects is the government of

the Union. It is their government, and in that character,

they have no other. America has chosen to be in many respects,
and to many purposes,a nation; and for all those purposes, her
government is complete; to all those objects it is competent.

The people have declared, that in the exercise of all powers given
for these objects, it is supreme. It can then, in effecting
these objects legitimately control all individuals **x within the
American territory."

Some four decades later the sovereignty of Congress over interstate
commerce was again proclaimed when the Supreme Court in Gillman v.Phila-
delphia 9/ speaking through Mr. Justice Swayne maintained that so far
as interstate commerce was concerned

"Congress possesses all the powers which existed in the
States before the adoption of the national Constitution
and which have always existed in the parliament in Engiand.”

7/ © V¥heat. 1, 196 (13°%a]).
8/ 6 Wheat. 264, 412 (1820).

9/ 3 Wall 713, 725 (186%).

1



N g

-7 -

Nor is the basic pronouncement or Harshall in Gibédns v. Oguen to be
discounted as mere ruetoric inspirea by the paliticz2l exiserncies of the
cday. Eighty years lailer in Chaempion v. dmes 10/ Fr. Jastice Yarlan ana 1123
vears later in the Aentucky whip aund Collar case 11/ hr. Clisf Justice
Hughes guotea them with approval and reaffirmea them as stating fundamantal
constitutioral principle.

That Congress is equally sovereiegn over the mails there can te ro
woult. The vower 1o estublish a poscel system is vested in Congress anu inm
{onyress alone. And as Marshall proclaired in Gibbors o veden, the sover—
eign powesrs vested in Congress although limited to specifiec objects arve
FCiznary ag 1o ohose objects and may he exercised vo their utmost extent.

Jut 1o say that Congress is sovereipn over interslate commerce and the
mails is not to say that Congress is absclute sovereign. 'Marshall was
careful vo point out in Giobons v. Lpden tuat ihe soversignty of Congress
is subject to the limitations prescrived in the comstitution - that is to
tiic liritations cf Section ® of Article I =aind those of the Fill of kights.
Thus, for exemple, the power of Conxress over interstete zommerce is sub~
ject to the restiraint of the due process clausc of the ifih Amencrient and
the sovereienty of Congress over the mails is limited as the Supreme Court
pointeu out in &x farte Jackson 12/ by ite unreasconable sesrch and selzure
nrovisions of the Fouarth Amenument.

However thet ray be, the Suvrers Court held in the Zleciric Jond and
Share cese, as we Lave already seer, that a recuirement of redistration
as a conditior pracedert to the use of tle mails or engapgement in inter-
stete commerce by a publie utility holdiry comwtany is a vrcper exercise
oi the national power. Thus it is esiablished that ihe pover to repgulate
interstate commerce and the mails inclades not oniy the power to inflict
penalties rfor the violationm of such segilations as Condress may adopt for
vhe use oi the mails and the clhenaels of interstate commerce, but the power
as well to close iihe mails and interstate commerce to those who do not
perform such conditions precedent «z Tonsress may impos« upon their use.

3ut the holding 1 the Sunreme foury 1n the Jond vnd Jhure ease that
Congress night impose cciditious nrecedent uron any tse cf ithe mails or
engagerent in interstate comrerce must rest uporn itle rtresise thar Congress
has the <ower to »nrohibit the use cf the mails or tne channels of inter-
stute cormmerce in comnnection with suven matiers as Cougress might deem neces-
sary tor the protection ot the people of the United States — a power re-
coeprized irn such cases as the ~otleries cese, 13/ the comnmcairties viause
case, 14/ the C1ison Cools case, 15/ the Lottery lickeis case, 16/ the

10/ 1883 U.sS. 371, 247, 352 (1502)

11/ 279 U.3. 234, 245 (1938)

12/ 98 .S, 727, (1877).

12/ VCha.fion v. ines, 186 3. 221 (120C2)

14/ United <taves v. Lelawsre 7 Juasor lc., 218 U.3. 3%¢ (1919)
18/ den

tucky shit £ Coliar Co. v. Illincas Centrai faitroza Co., 299 U.S.
{1937)

18/ Fublic Clearing Jouse v. oyne, 194 U.S. 497 (1904).
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Seditious liatter case, 17/ the hail Fraud case. 18/

This power to prohibii interstate commercs -was described by Mr. Chief
Justice Taft in Jrooks v. United States:19/

"Conéress can certainly regulate interstate commerce to the
extent of forbidding and punishing the use of such commerce
as &b agency to promote immorality, dishonesty or the spread
of any evil or harm to the people of other states from the’
state of origin. ' In doing this it i1s merely exercising
the police power, for the benefit of the public, within
the field of interstate commerce."

The power of Congress to close the mails was upheld by Mr. Jgstice
Holmes in [ladders v. United States 20/ when he szid:

"The overt act of putting a letter into the postu office

of the United States is a matter that Congress may regulate.
Whatever the limit to its power, it may forbid any such acts
done In furtherarce of a scheme that it regnrds as contrary
to public policy whether it can forbid tae scheme or not.”

The prohibition cf the use c¢f interstate commerce and the malils con-~
tained in the Public Utility Holding Company Act of 1835 is precisel; of
this nature. It is desiguned to prevent the use of the walls apd inter-
state commerce as agencies to promote the spread of the evils that Con-
gress has fovnd Lo result from holding curparies to the purchasers of their
securities and to the consumers served by the public utility compenles
which they control. This legislation was interded Lo close the federal
avenues to acts done in furtherence of a schere that Condress after full
inquiry into the facts has come to regard as contrary to public poliey.
And the often repeated argument that ihe police power of Congress over the
rails and interstate comrerce 2»xtenas only to articles intrinsically harm-
ful has been fully answered by the Gscisica in the Electric Bond and Share
case if indeed it had not been refuted long before.

* % X

It may be that the concept of 2 national "police power" may jar upon
some. Yet there can be no misteking Chief Justice Tait when in the drooks
case he referred to the "exercise of the police power for the benefit of
the public within the field of interstate commerc=.” Indeed, two years
earlier in Chicago Board of Iraae v. Clsengl/ the Chief Justice had referred
to and sustained the existance of such a power. Eut whether the phrose
v"police powser" is used or not is irmaterial, It is firmly westabiished
that, acting within the scope of its authority, Congress has the same full

17/ lilwaukee Fubdblishing Co. v. Burleson, 285 U.3. 4C7 019?1{.
18/ Dadders v. Unsted States, 24C U.S. 2901 (1916). |

19/ 287 U.S. 437 (1924).

20/ 240 U.S. 391, 393 (1515).

21/ 262 U.S. 1, 41 (1e22).
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power that the states have to employ any regulatory device which is rezsonably
adapted to the public welfare. Thus, while in Humiliton v. Kentucky Distil-
lers iarehouse Company 22/ Mr. Justice Braudeis exvressed the opinion that
thsee was no national police power, he was careful to point out that it was

"*x% none the less true that when the United States exerts any
of the powers conferred upon it by the Constitution, no valid
objectior can be based upon the fact that such exercise may be
attended by the same incidents which attended the exercise by a
State of its police power or that it may tend to zccomplish
a similar purpose.”

Perhaps Mr. Justice Roberts in vebbis v. New York 23/ best stated the
proposition when without referring tc the "police power" in so many words he
salid:

"This -ourt from the early days [has] affirmed that the power to promote
the general welfare ic inherent in govermment., Touching the matters
cormitted to it by the Constitution, the United States possesses the
power, as do the States in their sovereipgn capacity touching all sub-
Jects, Jjurisdiction of which is not surrendered to the federzl govern-
ment **kx v

And it has long Leen held that tbis "police power" - or power Lo legis-
lave for the general welfzre -~ includes ss Mr. Justice Rcberts said in
Atlantic & facific Ica Company v. Grusjean 24/ the power to forbld, "as
inimical to the public welfare, the prosecution of a particular type of
business [and to] *** regulate a business in such manner as to abate evils
deemed to arise from its pursuit." In recognizing this power in the states,
however, ihe Supreme Court hias more than once held that the power of a state
to regulate or forbid a business does not extend to those engaged in inter-
state commerce. 25/ The reason usually given is that such a course would
constitute a usurpation cf the powers of Congress. Thus in Crutcher v.
dentucky, 28/ YNr. Justice Eradley said:

"x**¥ Would any one preterd that a state ledislature could
prohitit @ foreipr corworation, — an Enplish or a Frenchb trans-
portation comrpany, for exanple, - Ifrom coming into its borders
and landins goods and passengers at lts wharves, and solicit—
irg goods snd passengers for a return voyage, without first
obtaining & license from soms state officer, zndé filing a
swori: staterentv as to the amount of its capital stogk paid in?
And why not? Evicently because the matter is nol within the
province ot state legislation, but within that of national
ledislation, *¥»x"

20/ 251 U.S. 146, 154, (1919).
23/ 291 U.8. 502, 524, (1933),

24/ 301 U,S. 412, 425, 428, {(1638).

25/ Crutcher v. ientwucky, 141 U.S. 47 (1800); Leike v. Farmers’ Grain Co, ,
258 U.S. 50 {1921). . 2T

28/ 141 U.S. 47, 57 {1830),
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*xxx The prerogatlive, the responsibllity and the duty

of providing for the security of the citizens and the
people of the United Stztes in relation to foreisn
corporate bodles, or foreign indiviauels with whom they
ma2y have relations of foreign commerce, belong to the
government of the United States, and not{ to the govern—
ment of the several States; and confidence in that re-
gard ray be reposed in the national legislature without
any anxiety or apprehension arising from the fact that
the subject matter is not within the province or Jjuris-
diction of the state legislatures. And the same thing
is exactly true with regard to interstate commerce as
it is with regard to foreign commerce. No difference
is perceivable between the two., *¥x¥

Thus the prerogative, the responsibility and the duty of providing
for the security of the citizens or the United States in their relations
to corporations engaged in interstate commerce belongs to Congress. And
in exercising that prerogative and performing that duty Congress has the
responsibility of enacting such legislation for the regulation of persons
engaged in interstate commerce zs will abade such evils as are deemed to
exist and provide for the security of those citizens of the United States
who are affected by that commerce.

And it would seer that, ‘subject to the restrictiens of the Bill of
Rights, the means of regulation open to Congress are as numerous and
varied as the evils to be abated and as extemsive as the security of the
people of the United States requires.. As Mr. Justice Hughes, as he then
was, sald in the sdinnesota Fate case: 27/

"The authority of Congress extends to every part of inter-
state commerce and to every instrumentality or ageney by
which it is carried on."

That authority, moreover, as Mr. Justice Field said in #eltonm v. iAissours 28/
may be exercised by the Congress:.

“To prescribe rules by which *** [ interstate commerce]| shall be
governed, - -vhat is, the conditions upon which it shall be cone
ducted; %o determine how far it shall be free and untrammeled
and how far it shall be burdened by dutviesg and imposts, and how
far it shall be prohlibited.”

The power of the Congress to regulate interstate commerce lncludes
then the power to determine how far it shall be free, how far it shall be
burdened, and how far it 'shall be prohibdited. This power, moreover, as
Mr. Justice Field said in Sherlock v. Alling: 23/

"xx*authorizes legislation with respect to all the subjects
of **X¥ jinterstate commerce, the persons engaged in it, and
the instruments by which it is carriea on."

27/ 230 U.S. 352, 29¢ (1912).
28/ 91 U,S. 275, 279 (1875).

29/ ©3 U.S. 99, 103 (1878).
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A corporation doing business in interstate comrerce is, of course, both
a person engafed in such comnerce and an instrument Ly which it is carried on.

dow, the nuestion is, may Congress reguire a corporation endaged in inter-
state comrerce to divest itself of a subsidiary company = ihat is may Congress
by ledisiziicn regnulate or prohivit .tlie ownersiip of stock in other oorporations
by @ company engaged in interstate conmerce? I think there is ample authority
to say that Condress has that power,

Stock ownership by corporztions was unknown a2t cemmon law; in some states
it is not permitted today. In the case of corrorations orgenized in the Dis-—
trict of Cclumbia, which are created vy federal authority, Congress has adhered
to the cormon law rule. The code of the District provides that:30/

"It shall not be lawful for any company to use any of their funds
ir tre purchase of any stock in any other corporation.”

Moreover, in exercising their power to regulcte demestic commerce, the
states may, as the Sunwreme Court held in CGrient Insurance Co., v, wvagps, 21/
subject foreign corporations engadged in that commerce to the limitaticns
wkich they impose upon corporations ot their own creation. Thus the states may,
arnd some have, pronibited forei¢n corporstions engaged in their domestic
comrnerce from holding stock in other corporations., 32/

The power to effect such regulation is, of course, based uron the right
of a state to exclude feoreign corporations iror engagsing in its domestic
cormerce. Jut, tte Tatiornal Coverument has the same power as to the en-
pagerent of any corporztion in iuntersiate commerce.

That suck pover resides in the lLational Government is not only to be
inferred from the 0ft exercised and recoanized power of Congress to prohibit
interstate cormerce, bui also from the less freauently exercised but equally
recognized pover of longress to charter corporations to engage in interstate
cormerce.

Thus shortly after the adoption of the Constitution Alerander familton
wrote: 33/

"The fact that all the principal commercizl rations have made use
of *x* corporations is a satisfuctory proof that the establishment
of them is 2n incident to the regulation of commerce,”

- g0/ Chep. 9, 3ec. 276.
31/ a72 U.5. 357, IF6 {1829).

32/ voler v. ifckoia Jatiway & lower Co., A5 F.J. Eo. 347, 54 Atl. 412
(1904); ef. 1llicns v, Gaylord, 1R U.3, 157 (1901); Looter v. Cali-
jornia, 155 U.S, A48, RES (1884),

32/ Opinion on Constitutionslity of lhe Zank of the Unites Stutes, The
Federalist (Ford's 3d. 1R9R) Henry Holt # Co., €77.
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de concluded therefore that Condress might properly create corporations to
.rade: 34/

"With foreign countries or *** betweern the states or with the
Indian tribes because it is Lhe province of the Federal
Government to regulate those objects, and because it is
incident to a general sovereign or legislative power to re-
gulate a thing, to erploy all the means which relate to its
regulation to the best and sreatest advantage.”

.nd Congress has from time to time granted charters to companies to engage
1 interstate commerce and the 3upreme Court has sustained tlat cours-
.¢ a proper exercise of congressional powers under the Conmerce Cl:ise. 35/

For the most part, however, the power of Congress to create corpora-
~ions to endage in interstate commerce has remained dormant. Tle states
zve, therefore, been the creators of most-such corporations. It is,
towever, well grounded constitutional doctrines that while the Congress
ind the states may exercise a coordinate jurisdiction over many matters
entrusted to the Congress by the Constitution, so long as Congress does
not act, 36/ nevertheless there alirays remains with Congress the power
to preempt the fleld and to »rohibit state action. 37/

On this basis eminent constitutional lawyers have concluded that Con-
gress may constitutionally withhold the privilege of doing business as a
corporation in interstate commerce unless a Federal cherter or license has
been secured. 38/

34/ 1d. €87, et seq.

35/ Union Facific nailwsy Co. v. hyers, 115 U.8, 1 (16a5);California V.
Pacific farlroad Convanies, 127 U.S. 1 (1887};
Luxton v, North River 3ridge Co., 153 U.S. 525 (1894).

36/ wilsorn v. The JBlackoird Creek aarsh Co., 2 Pet., 2580 (1829).

Veazie Bank v. Fenmno, 75 u,S. 532, 549 (1Reg).

9%
1~
™~

George W. Wickersham, Stace Contrcl of Foreign Corporgtions,
1§ Yale L. J. 1; Prank B. Kellogd, Federal Incorporation and
Contrel, 2C Yale L.J. 177; Victor Morawetz, d4he Fower of Congress
to Enact Federal Incorporation Luws and to Lepulate Corporntions,.
28 Harv. L. 667. 3See also William W. Cooke, Federal Railrcad
Incorporation, 23 Yale L. J. 207; Charles W. Bunn, Federal Incor-
poration of Raslway Conpaiies, 3C Harv. L. Rev. 389; Milo
W. Watkins, Ffederal Incorporation, 17 Mich. L. Rev. 64,

' 145, 2738, .

(A
1®
~
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If Congress, then, can close thke channels of interstate commerce to
corporations not chartered by it, Congress may subject non-federally
chartered corporations endaged in that commerce to the limitations it could
impose upon corporations of its own creation - just as the states nay impose
such conditions on foreign corporations engaged in their domestic commerce.

Thus thirty years ago Frank B. Xellogg, later Secretary of State in
the Coolidge administration, made an exhaustive study of the gubject and
came to the conclusion that: 3fa/

"Withir its power of regulation x*x* [Congressﬁ may prescrite
what corporations may ¥*¥ engage in *** [interstate] com-
merce. It may prohibit corporations organized under foreign
governments fror engdaging therein, or prescribe the regula-
tions under which they may so engage. It may equally prohibit
State corporations from so engaging or as a condition pre-~
scribe the regulations under which they may engage."

Conseguently, Congress might well have adopted the policy of prohibiting
corporations erngaged in interstate commerce frorm cwning stock of other cor-
porations, just as the states have prohibited corporations engaged ia
demestic commerce from se doing.

Congress, however, has not gone that far in the Public Utility !elding
Company Act. VFaving found that the operation by one holding conmpany in
interstate commerce of scattered public utilities and other businesses bearing
little or no relationship to each other adversely affects the interesits of
investors and consumers, Congress has merely provided that unless substantial
economies will otherwise result, every interstate holding company shall be
limived in its operations to a single integrated public utility system and
to such other businesses as are reasonably incidental or economically neces-
sary cr appropriate thereto.

And whether we base our conclusion upon the concept of a national
police power in the field qf interstate cormerce, or upon the analogy to the
power of the states over corporations engaged in domestic commérce, we must
agree with Cecretazry Kellogy wher he said some thirty years ago 39/ that
Congress might properly condition corporate engdadement in interstate com-
nerce so as to

"insure the solvency of such corporations, to ithe end that thelr
securities may be safe investments for the people, and thzt they
may be able to perform their obligations as instrumentalities of
commerce, "

Of course, in enforcing the Act, some - perhaps many - holding companies
may be reguirea, if they are to continue in interstate commerce, to sell or
otherwise dispose of one or more subsidiary companies wihose properties may
not be inclwvded in the integrated utiliziy sysiem to be retained or which do
not engage in 2 business reasonably ircisental or economically necessary or

7Y

a4/ 20 Yale Journal 177, 188.

———

i

/ Id.

I3
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appropriate thereto. But congress might have refused the right of engaging
in interstate commerce to any corporation owning siock in any other cor-
poration or having any subsidiaries at all!

There iz no denying that the limitations of Section 11 cut down the
right of a corporation engaging in interstate commerce to exercise the
powers vested in it by its state~given charter. But no valid constitu-
tional objection can be based on that circumstance.

Thus wben the point.was ralsed in Northern Securities Conpany v. United
States 40/ that the Anti-Trust Act was unconstitutional because it limited
the Company in exercising the powers vested in it by the State of Kew
Jersey to acquire and own securities, lir. Justice Harlan replied:

"We cannot conceive how it is possible for any one to seriously
contend for such a propositior. It seems nothing less than that
Congress, in regulating interstate commerce, must act in sub-
ordination to the will of the states when exerting their power
to create corporations. o such view can be entertained for a
nomert, " :

Similarly Mr. Justice White in Unfted States v. Zelaware & Hudson
Company 41/ in sustaining the constitutionality of the Commodities Clause
of the Hepburn Act disrisseda the contention that that Act was uncons-
titutional because it deprived a corporation of the right to do what
its State-given charter provided it might do. In so holding he said:

"xx* The power to regulste commerce possassed ty Congres is
in the nature of things ever enduring, and therefore the
right to exert it today, ‘tomorrow and at all times in its
plenitude must remain free from restricticns and lirplitaticns
arising or asserted to arise by State laws, whether enacted
before or after Congress has chosen to exert and apply its
lawful power to regulate.”
L 4
The docirine that neither private nor State given rights will be allowed
to impair the sovereign power of Congress over the fields assigned to it
by the Comstitution was more recently relterated in Norman v. Jaltimore
¢ Ghio Kailroad 42/ where the power of Congress to abrogate the gold
clauses in private contracis was sustained. Mr. Chief Justice Hughes said:

"Contracts, however express, cannot fetter the constitutional
authority of Conéresé.' Contracts may create rights of pro-
perty but when contracts deal with a subject matter which
lies within the control of the Congress, they have a congenital
infirmity. Parties cannot remove their transacitions from the
reach of demimnt constitutional power by making contracts about
them."

40/ 193 U.S. 197, 345 (18033
41/ 213 U.S. 386, 405 (19,

42/ 294 U.5. 240 (1935),
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Therefore whether we consider a corporate charter a law or hearken
back to the Jartmouth College case and consider it a contract, in either
event the powers granted by it are affected with a congenital infirmity:
In short, if a corporztion created by a state seelks to engage in inter-
state commerce it subjects itself to the dominant comstitutional power
of Congress z=nd must forego the privilege of exercising any State-given
power that Congress, acting under the Commerce Clause, forbids to
instrumentalities of interstate commerce.

The problem cen also be considered from ancther angle. No state can
create a corporation with the legal right to exercdise its [{ranchise in
another state. 43/ When a corporation does exercise its corporate powers
within a state other than that which created it, it does so either by
suffereznce -44/or, if it engages in interstate commerce, lLecausc the state
has nc power to interfere with it, the power to regulate interstate com-
merce being vested in Congress alone.45/ The right of any state-chartered
corporation to engage in interstate commerce within the confines of any
state other than that under whose laws it was orgznized derives solely
fror the national power. 48/ Conseguently Congress, which alone has the
power {0 redulate interstzte commerce, may limit the right of such a
corporation to engage in interstate commerce. Thus ip 1612 Victor Morawitz,
a well-recognized authority on corporate law wrote: 47/

"Mo state can confer a lefal right or frznchise to act in a
corporate capacity in other states, and Congress alone isc

vested by the CTonstitution witih the power to legislate for the
regulation or interstate znd interrational cormerce. The
organization, powers, and financial condition of & *** corporation
may have @ direct and immortant reisztion to the transaction of
intersiate and internetional commarce, and mey be of such a
character as to render the comnmercial operations oi tl.e cor-
poratiorn a nenace to the security and welfare of the people

of all the staves. A statute prohibiting the transaction of
irterstate commerce by means cf a corporate organization which is
a menace to the security of the public would seem Jjustifiadle

4s an cxercise of the police rower over interstete commerce and
as & regulation of such comirerce within the meaniu« of the
Constitution.”

¥ * %

The conelusion is inevitable that Courgress may prescribe the con-
ditions uunder which corporate business may be iransacted in intersiate com-
merce, That is 211 tnat Congress has done in the Public Utility Holding

 ——————

43/ Bank of Auygustu v. Larle, 13 Pet. 519, 588 (1€39).

44/ 1d. 589, 590.

45/ International Text Jook Co. v. Pige, 217 U.S. 91 (1009);
Western Union Telezrafh Co. v. Kunsas, 216 U.S. 1 (1909).

48/ Crutcher v. Lcntucky, 141 U.S. 47, 57 (1690).

47/ 2 Harverd law Review, A0
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Company Act of 19385,

It might be urged, however, that while Section 11 (b) (1) might be a
proper linitation as to subsidiaries acquired after the enactment of the
Public Utility Holding¢ Company Act, nevertheless, because of the restrictions
of the Firth Amendment it cannot constitutionally be applied to require the
divestment of a subsidiary acquired before its adoption. Such a contention,
however, would seem untenablle.

Congress may prescribe the conditions under which corporate business may
be transacted in interstate commerce and in so doing it may and has required
the dissolution of existing corporations and the divestment of property where
such dissolution or divestnent is reasonably necessary to bring about desired
conditions in the field of interstate commerce. 48/ And it makes no difference
whether the property was acqguired or the corporation organized before or after
Congress enacted the a2pplicable regulation.

Thus in Jdnitcd States v. Reading Co. 48/ the railroad properties and
the coal preoperties of the Reading Company dated in associatlon from about
1883. The corporate structire of the Recading Company - the railroad proper-
ties in one subsidiary and ithe coal properties in another - dated from 1898. -
The Commodities Clause of ithe Hepburn Act was enzcved in 1908, In holding
the Commodities Clause applicatle to the Reading Company and its subsidiaries
Mr. Justice Clarke said:

"The casz fzllsclearly within the scope of the Acti, and for
the violation of the Commodity Clause *** ihe combination
between the Reading Railway Company and the Reading Coal Com-
pany must be dissolved.”

So too in Usnited States v. Soutkern Pacific Company 50/ the Southern
Pacific¢ Company wss required under the Sherman Act of 189C Lo give up a lease
of the Central Pacific Railway criginally signed in 18885 for 2 period of
ninsety-nine years. Again in Louisville & Mashville Failroad v. Mottley 51/
the Congressioral regulation of the free pass evii was held properly to
cut off the plaintiff's riehts under contract to iscue annual passes to him
for 1ife entered inlo prior to the adontion of the Act.

Fo right to continue in interstate commerce uponr the terms and corditions
previously permitted can accrue to cut down or limit the power of Condress to
regulate interstate commerce. Congress may at any time enact new or dif-
ferent regulatioaus and fortid further engagement in interstate commerce except
upon such new terms and conditions as it may deem necessary for the proper
regulation thereof. 52/ This is so even though the effect of the new

48/ C% United States v. american Tobucco Co., 221 U.S. 108 (3911);
Standard 0il Co.v. United Siates, 221 U.S. 1 (1811},

49/ 233 U.S. 28 (1919).

50/ 25¢ U,S. 214 (19022},
51/ 219 U.S. 467 (1911 ).

Cf, Hanchester Fire Insurance Co. v.licrrioté, 91 Ped. 711 (C.Ce S.D. Ia.
1809)e

I
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regulation is to offer a .corporation the choice of retiring from inter-
state commerce or divesting itself of property which Congress has sald
it shall not own if it is to continue in such camnerce. :

Thus the Panama Canal Act, adopted in 1812, .made it unlawful for
any rallroad company engaged in interstate commerce ito have any interest
in (bty stock ownership or otherwise) any cormon carrier Ly water with
vhich such rallroad company may compete for traffic. The Panama Canal
“Act further provided that under specified conditions in the public interest
the Interstate Commerce Commission might allow such ownership to continue,
This is preclsely the technigue of Sectior 11 (b)(1) of the Public
Utility Holding Company Act of 1935. 4And the constitutionality of the
Panama Canal Act has never been successfully assailed. -53/

It cannot be said that Section 11 (b) (1) of the Fublic Utility
Holding Company Act of 19385 constitutes a taking of private prorerty
without Jjust compensation or the deprivation of it without due process of
law. As the Supreme Court pointed out in the Legal Tender cases 54/

_and reaffirmed in the Gold Clause case, §5/ those rrovisions of the Fifth
Amendment refer only to direct appropriation:

"A new tariff, an embarge or a war, mightbring upon individuals
great losses, might, indeed, render valuable property almost
valueless, = might destroy the worth of contracts. But wacever
supposed that because of this, a tariff could not be changed or a
non-intercourse act, or embarifo be enscted or a war be declared.”

Cnief Justice Hughes uttered tlose words in 1824 and they carry with
them a re-afrirmation of the principies laid down by Chief Justice Marshall
in Cokens v. Virginia in 1820 and in Gibbons v. Cgden in 1824 that in its
enumerated powers to coin money, to regulate commerce, to make war and
restore peace America is not a federation but a nation and Congress is
in those theatres sovereign.

There is, however, another phase of the Piith Amerdment to consider.
Mr. Justice Hoberts pointed out tn dedbisz v. New York £6/ that:

"The Fifth Amencment, in the field of feceral activity, and
the fourteenth, =23 respects state action *** demands ***
that the law shall not be unreasonatle, artitrary or capri-
cious and the means selected shall have a real and substantial
relation to the object sought to be attained.®

Does Section 11 (b} (1) of the Public Jtility Holding Company Act of
1933 meet this reguirement$ Of course, as Thomas Reed Powell somewhere

83/ Sce Lehiph Vulley Railroaw Combpany v. United States, 243 U.S8.
412, 18186,

54/ 12 Wall. 545 (1870).
85/ 294 U.S. 240, 305 (1335).

56/ 291 U.S. 502, 525 (1933).
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said, this phase of the Fifth Amendment reguires that Congress act like a
gentlemar., And opinions as to what constitutes gentlemanly conduet
vary with the personalities involved,

I do believe, however, that no one who has examined the reports of
the Federal Trade Commission's investigation under the Walsh Resclution can
retain any doubts concerning the evils that grev out of the natlon-wide
ané interstate operaiion and ¢onirol by holding companies of public utili-
ties and the indiscriminate mixing of public utility operation with con-
mercizl entervrises of all sorts and descriptions. The evils arising from
that situation a2re set out briefly in Section 1 of the Act, A considsration
of them leaves to my mind no doubt{ that confiring the operations of publie
utility holding companies to integrated public utility systems in single
areas or regions and to such other busimesses as may be reasonably inciden-
tal or economically necessary thereto is neither capricious, unreasonable
or arbitrary but a preover attempt on the part of Congress to abate known and
flagrant evils made possible and fostered by the instrumentalities of
interstate comrerce and the mails, and to recreate active local management
and thus to return to the states the power to effectively regulate the public
utiiity compenies upon whor their citizens must rely for many of their most
vital needs.

4021561



