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UNI TED STATES OF AMER CA
FEDERAL TRADE COW SS| ON

OCOW SSI ONERS:

Robert Pitofsky, Chairnman
Janet D. Steiger

Mary L. Azcuenaga

Roscoe B. Starek, 11
Christine A Varney

)
In the Matter of ) DOCKET NO G 3747
)
AVERI FI T, INC, ) DECI SI ON AND
a corporation. ) ORDER

The Federal Trade Comm ssion having initiated an
investigation of certain acts and practices of respondent naned
in the caption hereof, and respondent havi ng been furni shed
thereafter with a copy of a draft conplaint which the Bureau of
Consumer Protection proposed to present to the Commssion for its
consi deration and which, if issued by the Comm ssion, would
charge respondent with violation of the Federal Trade Comm ssion
Act; and

Respondent, its attorneys, and counsel for the Comm ssion
havi ng thereafter executed an agreenent containing a consent
order, an adm ssion by respondent of all the jurisdictional facts
set forth in the aforesaid draft of conplaint, a statenent that
the signing of the agreenent is for settlenent purposes only and
does not constitute an adm ssion by respondent that the | aw has
been violated as alleged in such conplaint, or that the facts as
all eged in such conplaint, other than jurisdictional facts, are
true, and waivers and other provisions as required by the
Comm ssion’s Rules; and

The Comm ssion having thereafter considered the natter and
determned that it had reason to believe that respondent has
violated the said Act, and that a conplaint should issue stating
its charges in that respect, and havi ng thereupon accepted the
execut ed consent agreenent and pl aced such agreenent on the
public record for a period of sixty (60) days, now in further



conformty with the procedure described in § 2.34 of its Rules,
t he Comm ssion hereby issues its conplaint, nmakes the foll ow ng
jurisdictional findings and enters the follow ng order:

1. Respondent Amreri FIT, Inc., is a Delaware corporation with
its principal office or place of business at 166 H ghl and Park
Drive, Bloonfield, Connecticut 06002.

2. The Federal Trade Comm ssion has jurisdiction of the subject
matter of this proceeding and of respondent, and the proceedi ng
isin the public interest.

CRDER

DEFI NI TI ONS

For purposes of this order, the follow ng definitions shal
appl y:

1. "Conpetent and reliable scientific evidence" shall nean
tests, anal yses, research, studies, or other evidence based on
the expertise of professionals in the relevant area that has been
conducted and eval uated i n an objective manner by persons
qualified to do so, using procedures generally accepted by others
in the profession to yield accurate and reliable results.

2. Unl ess ot herwi se specified, "respondent” shall mean
Areri FIT, Inc., a corporation, its successors and assigns, and
its officers, agents, representatives and enpl oyees.

3. "I'n or affecting comrerce" shall nean as defined in Section
4 of the Federal Trade Commission Act, 15 U S. C § 44.

4, "The Fat Burners products” shall nmean products using the
terns "fat burners" and "fast burners” in their trade nanes,
including but not limted to, Fat Burners, Fast Burners, |nproved
Formul a Fat Burners, and Extra Strength Fat Burners.

| T 1S CRDERED that respondent, directly or through any
corporation, subsidiary, division, or other device, in connection
wi th the nmanufacturing, |abeling, advertising, pronotion,
offering for sale, sale, or distribution of the Fat Burners
products or any other food, drug, or dietary supplenent, as
"food" and "drug" are defined in Section 15 of the Federal Trade

2



Comm ssion Act, in or affecting commerce, shall not nake any
representation, in any manner, expressly or by inplication:

A That such product can or wll cause weight |oss; or
B. That such product can or will reduce body fat,

unl ess, at the time the representation is nmade, respondent
possesses and relies upon conpetent and reliable scientific
evi dence that substantiates the representation.

| T 1S FURTHER CRDERED t hat respondent, directly or though
any partnership, corporation, subsidiary, division or other
devi ce, in connection with the manufacturing, |abeling,
advertising, pronotion, offering for sale, sale or distribution
of Fat Burners or any substantially simlar product in or
affecting commerce, as "comerce" is defined in the Federal Trade
Comm ssion Act, do forthwith cease and desi st from enpl oying the
nanme "Fat Burners" or any other nane that communi cates the same
or simlar neaning for such product; provi ded, however , that
nothing in this Oder shall prevent the use of the nane "Fat
Burners D et, Exercise, and Suppl ement System! if the nateri al
containing the nanme clearly and promnently contains the
fol | owi ng di scl osure:

"THE D ETARY SUPPLEMENT IN TH S SYSTEM | S FOR NUTRI Tl ONAL
USE ONLY AND DCES NOT' CONTR BUTE TO WEl GHT LOSS OR LGSS OF
BADY FAT. "

For purposes of this Oder, "clearly and promnently" shall rmnean
as foll ows:

A In a television or video advertisenent |ess than
fifteen (15 mnutes in length, the disclosure shall be
presented sinmultaneously in both the audio and vi sual
portions of the advertisenment, acconpanying the first
presentation of the nane. Wen the first presentation
of the nane appears in the audio portion of the
advertisenment, the disclosure shall imrediately follow
the name. Wen the first presentation of the nane
appears in the visual portion of the advertisenent, the
di scl osure shall appear imedi ately adjacent to the
name. The audi o disclosure shall be delivered in a
vol une and cadence sufficient for an ordi nary consuner
to hear and conprehend it. The video disclosure shal
be of such a size and shade, and shall appear on the
screen for a duration, sufficient for an ordinary
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consuner to read and conprehend it;

B. In a video advertisenment fifteen (15) mnutes in | ength
or longer, the disclosure shall be presented
simul taneously in both the audio and visual portions of
t he adverti senent, acconpanying the first presentation
of the nanme and i rmedi ately before each presentati on of
ordering instructions for the product. Wen the nane
that triggers the disclosure appears in the visua
portion of the advertisenent, the disclosure shal
appear imredi ately adjacent to the name. The audio
di scl osure shall be delivered in a volunme and cadence
sufficient for an ordi nary consuner to hear and
conprehend it. The video disclosure shall be of a size
and shade, and shall appear on the screen for a
duration, sufficient for an ordi nary consuner to read
and conprehend it. Provided that , for the purposes of
this provision, the oral or visual presentation of a
t el ephone nunber or address for viewers to contact to
pl ace an order for the product in conjunction with the
name shall be deenmed a presentation of ordering
instructions so as to require the presentation of the
di scl osure provi ded herein;

C In a radi o advertisenent, the disclosure shal
imredi ately follow the first presentation of the nane
and shall be delivered in a volume and cadence
sufficient for an ordi nary consuner to hear and
conprehend it;

D. In a print advertisenent, the disclosure shall be in
close proximty to the largest presentation of the
name, in a promnent type thickness and in a type size
no smal ler than twelve (12) point type. The disclosure
shall be of a color or shade that readily contrasts
wi th the background of the advertisenent; and

E On a product |abel, the disclosure shall be on the
front panel of the label in imediate proximty to the
| argest presentation of the nanme, in a promnent type
thickness and in a type size no snaller than twelve
(12) point type. The disclosure shall be of a color or
shade that readily contrasts wth the background of the
| abel .

Not hing contrary to, inconsistent with, or in mtigation of the
above-requi red | anguage shall be used in any advertising or
| abel i ng.



| T 1S FURTHER ORDERED t hat respondent shall pay to the
Federal Trade Conm ssion, by cashier’s check or certified check
made payable to the Federal Trade Conm ssion and delivered to the
Associate Director, D vision of Enforcenment, Bureau of Consurmer
Protection, Federal Trade Comm ssion, Washington, D.C. 20580,
t he sum of one hundred thousand dol | ars ($100,000). Respondent
shal | make this paynent on or before the thirtieth day fol |l ow ng
the date of issuance of this order. 1In the event of any default
of any obligation to make paynment under this section, interest,
conputed pursuant to 28 U S.C 8§ 1961(a), shall accrue fromthe
date of default to the date of paynent.

V.

Nothing in this order shall prohibit respondent from naking
any representation for any drug that is permtted in | abeling for
such drug under any tentative final or final standard pronul gated
by the Food and Drug Adm ni stration, or under any new drug
application approved by the Food and Drug Adm ni stration.

V.

Nothing in this order shall prohibit respondent from naking
any representation for any product that is specifically permtted
in |abeling for such product by regul ati ons promul gated by the
Food and Drug Admnistration pursuant to the Nutritional Labeling
and Education Act of 1990.

V.

| T 1S FURTHER ORDERED t hat respondent shall, for five (5)
years after the |ast date of dissemnation of any representation
covered by this order, maintain and upon request nake avail abl e
to the Federal Trade Conmm ssion for inspection and copyi ng:

A Al advertisenents, |abeling, and pronotional materials
contai ning the representation;

B. Al materials that were relied upon in di ssem nating
the representation; and

C Al tests, reports, studies, surveys, denonstrations,
or other evidence in their possession or control that
contradict, qualify, or call into question the
representation, or the basis relied upon for the
representation, including conplaints and ot her
communi cations with consuners or w th governnental or
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consuner protection organi zations.
VII.

IT 1S FURTHER CRDERED that, for a period of five years
comrencing with the date of issuance of this order, respondent
shall deliver a copy of this order to all current and future
principals, officers, directors, and nanagers, and to all current
and future enpl oyees, agents, and representatives having
responsibilities with respect to the subject nmatter of this
order, and shall secure fromeach such person a signed and dated
stat ement acknowl edgi ng recei pt of this order. Respondent shal
deliver this order to current personnel within thirty (30) days
after the date of service of this order, and to future personnel
within thirty (30) days after the person assunes such position or
responsi bilities.

VI,

| T 1S FURTHER CRDERED t hat respondent shall notify the
Comm ssion at least thirty (30) days prior to any change in the
corporation that may affect conpliance obligations arising under
this order, including but not limted to a dissol ution,
assignnent, sale, nerger, or other action that would result in
t he energence of a successor corporation; the creation or
di ssolution of a subsidiary, parent, or affiliate that engages in
any acts or practices subject to this order; the proposed filing
of a bankruptcy petition; or a change in the corporate nane or
addr ess. Provi ded, however , that, with respect to any proposed
change in the corporation about which respondent |earns |ess than
thirty (30) days prior to the date such action is to take pl ace,
respondent shall notify the Conm ssion as soon as is practicable
after obtaining such know edge. Al notices required by this
Part shall be sent by certified nail to the Associate D rector,
D vision of Enforcenent, Bureau of Consuner Protection, Federal
Trade Comm ssion, Washington, D.C.  20580.

I X

| T 1S FURTHER CRDERED t hat respondent shall, w thin sixty
(60) days after the date of service of this order, and at such
other times as the Federal Trade Commssion may require, file
with the Commssion a report, in witing, setting forth in detai
the manner and formin which it has conplied with this order.

X

This order will termnate on June 16, 2017, or twenty years
fromthe nost recent date that the United States or the Federa
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Trade Comm ssion files a conplaint (with or w thout an
acconpanyi ng consent decree) in federal court alleging any
violation of the order, whichever cones |ater; provi ded, however
that the filing of such a conplaint will not affect the duration
of :

A Any Part in this order that termnates in | ess than
twenty (20) years;

B. This order's application to any respondent that is not
named as a defendant in such conplaint; and

C This order if such conplaint is filed after the order
has termnated pursuant to this Part.

Provided, further , that if such conplaint is dismssed or a
federal court rules that the respondent did not violate any

provi sion of the order, and the dismssal or ruling is either not
appeal ed or upheld on appeal, then the order will termnate
according to this Part as though the conpl aint had never been
filed, except that the order will not termnate between the date
such conplaint is filed and the later of the deadline for
appeal i ng such dismssal or ruling and the date such di smssal or
ruling is upheld on appeal.

By the Conm ssion.

Donald S. dark
Secretary

| SSUED:  June 16, 1997



