" UNITED STATES OF AMERICA.
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of

ARCH COAL, INC,, et dl., : o
Docket No. 9316

R N A N

" Respondents.

COMPLAINT COUNSEL’S REPLY IN SUPPORT OF MOTION TO STAY THIS
PROCEEDING. OR IN THE ALTERNATIVE, TO STAY DISCOVERY

Despite this Court’s clear suggestions regarding the appropriateness of a stay in this
proceeding, Respondents filed a last minute Opposition to Complaint Counsel’s Motion to Stay

- (“Opposition”) on May 24, 2004. In their Opposition, Respondents mischaracterize the

prehearing conference, and directly contradict the position that they took in the District Court on

_ the appropriateness of a stay in this proceedlng Contrary to Respondents’ inaccurate assertions
at no time during the prehearmg conference did Comp]amt Counsel ever mdlcate thatt we did not
intend to invoke Commission Rule 3.51 to stay this proceeding temporarily. .In fact, this Court
repeatedly reminded the parties of the availability of Commission Rule 3.51 during the
prehearing conference. See, e.g., Transcript of Initial Prehearing Conference, May 11,2004, at 6
(“somebody needs to file a motion to stay what we’re doing. . 7, 5, §, and 10. The neXt day,
Complaint Counsel filed the present Motion to Stay. As it was required to do under Commission
Rules, this Court issued its Schedu]ing Order on the following day, May 13th.

It is ind‘isputab]e that the outcome of the collateral federal court litigation in the United
States District Court will have a substantia] bearing on the entire scope of this administrative
proceeding, including whether this proceeding will occur at all. It also will have a significant

bearing on the amount and form of additional discovery that will be needed to adjudicate the

merits of Complaint Counsel’s claims. This Court, as well as the parties themselves, thus will be



in a substantially better position to determine the remainin g discovery needs for this proceeding
at the conclusion éf the federal court hearing.

Absent a temporzilfy stay, the parties would be forced td conduct two different trécks of
discovery for two different proceedings simultaneously.” To do so Wou]d not only exceed
Complaint Counsel’s limited resources, it‘also would enable Respoﬁdents to usé, indeed abuse,
this adnanistrative proceeding to circumvent clear limitations on discovery that have been
imposed by the United Stafes District Court in the pending preliminary injunction broceédin_g. In
that co]latera] federal proceeding, the Respondents noti‘ced nearly five times the maxirﬁurﬁ Qf teﬁ
depositions allOWéd under Fed. R. Civ. P. 30(a)(2)(A). The District Court ruled thét
Respondents’ request was excessive, and that .“far fewer than 45 depositions will adequately
meet defendants’ legitimate discovery needs.” FTC v. Arch Coal, Inc., Civil Action No. 04-0534.
~(D.D.C.), May 7, 2004 Order at 2. The District Court thus limited each side to 23 depositions,

: wﬁich currently are being conducted throughout the country. | o

It is clear that the primary, if not only, purpose of Respondents’ Opposition is to atiempt-
to c_ifcumvent the clear limitations on discovery imposed by the District Court. Indeed, |
Respondents made cleaf in the “meet and confer” conference prior to this Court’s prehearing
conference that, absent a stay, they intended to use the diScovery process in this administrative ‘
proceeding to conduct (and use in the federal court proceeding) the dis‘covery that the District
Court had denied them. Respondents should not be pehnitted to use this proceeding as an “end
run” around the clear 1imitaﬁons on discovery imposed by the District Court.

It is ironic, to séy the least, that Respondents oppose Complaint Counsel’s Motion to Stay

this administrative proceeding temporarily, for they admit that they have no intention of going
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forward in this proceeding if the United States District Court grants the Commission

preliminary injunctive 1'elilef m the collateral fe'derél proceedling. As counsel for Respondent

Arch Coal ciea’rly édmitted to this Court at the initial. prehearing conference, “in the event that'

the [District ] Court» should issue a preliminary injunction, thér’e is not gbing to be ény

- administrative i)roceeding. ... Transcript of Initial Prehearing Conferénce, May 11, 2004, at 9.
Finally, this Court should bé aware that Respondents’ Oppblsition flatly contradicts the

position that tﬁey took in the United S.tates District Court just last month. At the initial B

sclheduliAng conferénce in federai court, counsel for Arch Coz;ll vi gotouélyargﬂed to Judge Bates

- that Respondents did not want both the colléter_al federal court>actio-n and this administrative

| aétion to pfocéed b'sil-n.ultaneouis]y.v As coﬁnsel for Resandents clear]y’state;d:

We’re not going té try. this twice at the same time, that’s for sure. . ..

So that administrative proceeding is sometime after we’re done
here, whatever the dimensions or parameters are of this.

FTC . Arch Coal, supra, Tnitial Scheduling Conf. (April 14, 2004), Tr. 35 (émphasis added).
In sum, the presént Motibn to Stayf should be granted. After a temporary stay, all paﬁies
will be in a position to adhere to an expedited discovery schedule in this proceeding, and the |
October 12, 2004 hearing date» contemplated by this Court should still be feasible.. '

Dated: May 25, 2004 , ' ' Respectfully sul;7jtted,

/ZM’U ‘A ) A
Michael H. Knight
Melvin H. Orlans
Thadd A. Prisco
Complaint Counsel
Federal Trade Commission
600 Pennsylvania Avenue, NW
Washington D.C. 20580
(202) 326-2441
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Respondents.

ORDER STAYING ADM]NISTRATIVE PR‘OCEED_ING

This matter arose on the motion of comp]ainant to stay this proceeding. Having
considered the positions of all parties, IT IS HEREBY ORDERED that the above captloned
proceeding is STAYED in its entlrety until July 9, 2004

SO ORDERED this ___ day of , 2004.

D. Michael Chappell
Administrative Law Judge



CERTIFICATE OF SERVICE -

I hereby certify that I caused on this 25th day of May 2004 a copy of Complaint
Counsel’s Reply In' Support of Motion to Stay This Proceeding or, in the Alternative, to Stay
Discovery, to be delivered by hand to: '

and electronically:

The Honorable D. Michael Chappell
Federal Trade Comnnssmn

- H-104

600 Pennsylvania Ave. N.W.
Washington D.C. 20580

Administrative Law Judge

William B. Reynolds, Esq. and |

‘Roxann E. Henry, Esq.
~ Howrey Simon Amold & White, LLP ' '
1299 Pennsylvania Avenue, NNW. . ’

Washington D.C. 20004

Counsel for Arch Coal, Inc.

" Richard G. Parker, Esq.
O’Melveny & Myers LLP

1625 Eye Street, N.W.
Washington D.C. 20006

Counsel for New Vulcan Coal Holdings, LLC, and
Triton Coal Company, LLC
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Thadd A. Prisco
Complaint Counsel

Federal Trade Commission
600 Pennsylvania Ave. N.W.
Washington D.C. 20580
(202) 326-2965



