“Every leguslative
proposition which has
been passed or repected
since the frest

establishment of a

fegislature in this country,

has been delermined o be
fue, or ol law, by the
foras of parliamentary
prrocesdings, " | Thowas
Seffersan, 1778)°

1641+1789

Antecedents: Legislative Finance
Committees in Great Britain and
America

By 1789, legislatures in Great Britain and in Amernica had nearly a cen-
twry and a half of experience with legislative finance committees. In
1641, Great Brtain's House of Commons had asserted its control over
public finance—and s avtonomy from the Crown—when it esiab-
lished the first ways and means committee as a Commitice of the
Whaole House with junsdiction over revenue. American and early state
legislatures adopled Brtish parliamentary practices, and adapied them
o local conditions. Amencan ways and means committees tended to
ke smaller bodies that incduded appropriations as well as revenue mat-
ters, The Constitution of the United States incorporated the experi-
ence of Anglo-American legislative autonomy by granting 1o the
House of Representatives the exclusive right 1o originate revenue bills.

he control over public finance lay at the very heart of the devel-

apment of representative government in the Anglo-American ra-
dition. In the 17th and 18th centunes, the elecied representatives of
the people in both Parliament and the American colonial legislatures
sought to limit the autocratic power of the Crown or its representa-
tives to levy taxes without their prior consent. The Consttution of the
United States in 1787, moreover, institutionalized this concept by be-
stowing upon Congress the power to levy taxes. When the First Fed-
eral Congress assembled in New York City in the spring of 1789, its
members were in virtual agreement that the popularly elecied house
of the legislature should initiate money bills. There was less agree-
ment on how public finance was to be administered.

The purpose of legislative control over public finance was 1o sep-
arate those who administered the laws from those who made the laws
and levied the taxes. In principle this made for good government, but
in practice there has always been a close connection between adminis-
rration and legislavon. By the mid-18th centory, the Briush had devel-
oped a parliamentary cabinet system that intermixed legislative and
executive functions. The heads of the executive departments were also



the leaders of the House of Commons; these members not only made
the laws, but they were also responsible for admimstering them

Legislative and executive functiions were also mixed in the Amen-
can Continental Congress in the 1770s and 1780s. An early expen-
ment with legislative committees gave way 1o a reliance upon execu-
tive boards and ultimately 1o the creation of executive departments,
including the Department of Finance under Robert Morris. Although
Morrms and most of the members of the Board of Treasury were not
taken from the ranks ol Congress, thev were considered to be the
agents of the legislature. This intermingling of legslative and execu-
tve functions formed a frame of relerence for the members of the
First Federal Congress as they considered bath the legislative proce-
dures and the administrative mechanisms o levy and to collect axes
under the new Constitution,

Parliament and the Taxing Power

The members of the First Federal Congress were well aware of the
history of representative government in England and the long and
bloody power struggle between King and Parlament. The control
over public finance, known in the 18th century as “the power ol the
purse,” was central to the contest between the executive and legisla-
tive branches of government. The creation of the Commttee ol Ways
and Means in the House of Commons in 1641 was an important de-
velopment in legislative efforts to restrain the financial prerogatives of
the Crown.®

Before the English Civil War in the mid-17th century, the monar-
chy resisted Parliament’s anempis to limit its financial autonomy.
Throughout the Middle Ages, large revenues from lands owned by
the Crown and from certain customary dues had kept the monarchy
financially independent from the legislature, except for certain “ex-
traordinary™ necds, such as the waging of war. For such expenses the
Crown had traditionally obtained a bill of “aids and supplies™ [rom
Parliament. Rather than appropriating a specific sum, bills of aids and
supplies enabled the King to levy taxes, Although such bills became
the accepted merthod for imposing taxes, the House of Commons had
no control over how such moneys were spent.®

During the 17th century, Parliament sought o obtain control
over fimance by devising institutional mechanisms 1o ensure that
moneys would be spent according to its wishes., One of these mecha-
nisms was the creation of small committees selected from the mems-
bership to investigate the dispositnon of public funds, A second and
ulumately more enduring mechanism was the creation of two finance
committiees: the Commitee of Supply (1620) and the Committee of
Ways and Means (1641). The function of the Committee of Supply
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was to consider the needs, or “esumates,” of the government as re-
quested by the Crown, and to appropriate a given sum for that pur-
pose. The Committee of Ways and Means then considered precisely
what its name implied, the “ways and means for raising the Supply
granted™ to the Crown. The House of Commons, by utilizing these
two commitlees, separated the legislative functions of appropriations
and revenue.® By meeting as Committees of the Whole House, these
commitiees also provided greater procedural flexibility and privacy,
since the Speaker—considered 1o be the “king's man”—was excluded
from the proceedings.®

In addition to asserting its claim to originate supply bills, the
Commons also sought 1o limit, if not repeal. the right of the House of
Lords to amend or to reject money bills, The lower house passed sev.
eral resolutions in the mid- 16005 that limited the upper hody's power
to amend its legislation.® The lower house no longer defined its role
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as merely a supplier of funds for use at the Crown's discretion, but as
a bodv with the ability o determine how those funds were o be
spent. For the most part the upper house acquiesced in this distnbu-
tion of power, which established the basic relationship between the
two Houses of Parliament that exists today,

Finally, in 1689, the English Bill of Righis settled the long strug-
gle between the Crown and Parliament. One key provision eliminated
the Crown's authority 1o impose taxation:

That levyving money for or o the use of the Crown by pre-
tence of prerogative, without grant of Parliament, for longer
time, or in other measure than the same is or shall be grant-
ed, is illegal T

Thus, by the 18th century the balance of power between the three
levels of the Brtish government had been achieved: The Crown re-
tamned the authority to request bills of supply, but only the lower
house, through the deliberations of its two Bnance committees, could
grant these funds by stawutes authorizing expenditures and imposing
specific taxes—measures which the upper house could accept or reject
but not amend.® This relationship defined the parameters of power
between the executive and legislative branches in the Anglo-American
world, and set the stage for the contlict over public finance in the
American colonial legislatures prior to the Revolution.

Finance Committees in American Colomal Legislatures
Before 1775

American colonial legislatures both imuated the Brtish parliamentary
model and adapted o w the conditions of colonial status. In Great
Britain, the executive (the Crown) and the legislative branch (specili-
cally the lower house) shared the power to initiate linance legislation.
Two conditions had to be met before the enaciment of such meas-
ures: the Crown had o request money and the Commons could then
define the terms of its monetary grant. In time, the executive request
became more a matter of form compared to the actual power of the
Commons to initiate money bills. In the American colonial legisla-
tures, the lower houses similarly denied the right of both governors or
upper houses 1o initiate or to amend such measures,

Colonial government bore a striking resemblance to the parent
country. The executive function was represented by the governor,
either a Crown appointee in the royal colonies or an agent of the pro-
prietor in the proprictary colonies, Most colonial legislatures were
composed of an appointed upper house, usually referred o as the
governor's council, and an elected, representative lower house or as-
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sembly, Throughout the colonial period, the lower houses jealously
maintained their similarity in function and authornty with the Brtish
House of Commons, in spite of periodic attempts by the Crown to
check the assemblies’ control over colomal finance ®

The power Lo originate money bills, to audit accounts, and to de-
termine how taxes should be spent were the three basic components
of the assemblies’ cfforts to control colonial finance. Like the House
of Commons, the American legislatures assumed power over expendi-
tures by appropriating specific, detailed revenues, and by appointing
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oflicers to dispose of the sums. In the process, colonial legislative pro-
cedure imitated British precedent in which the basic principles and
terms of a revenue bill were discussed in Committee of the Whole
House; the procedure differed in that a smaller committee would then
be appoinied to draft specifically defined legislation. In the case of a
military emergency the King, through the governor, would request a
monetary grani. The lower house would then convene into a commit-
tee of ways and means o determine the methods of raising money,
and a select committee would draw up the necessary “supply™ ball.
The reason that the colonies did not use a Committee of the Whole
for appropriations remains obscure, but it possibly reflected the belief
that once general principles had been decided by the entire member-
ship, the technical details could be better worked out in a smaller
committee selected for that purpose.

Some colonial assemblies established committees with the same
names as those in existence in Parlblament, but the number of mem-
bers varied 1o suit the needs of each legislature, In New York, for in-
stance, the Assembly created, following British custom, commiriees on
Grievances, Elections, and Cournts of Justice; these were Committecs
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of the Whole, appointed during each session to handle claims and
hear elections disputes. The committees of Virgina's House of Bur-
gesses had similar names, but their memberships were smaller, with
additional memhers appointed during the course of a session as the
need arose. Most colonial committees were given permission to meet
as they wished, and to call for any papers or persons that could pro-
vide additional information for their reports.'®

During the colomal peried, standing committees tended to be uti-
lized in large and populous colonies with strong commercial and cul-
tural ties to Great Britain.!! In these areas, competung local interests
prompted the adoption of sophisticated legislative methods previously
developed in the mother country. The only exception among the
large colonies was the Massachusents Assembly, which generally pre-
ferred 1o transact its business through committees created for a spe-
cific purpose, i.e, those which are today known as select commattees,
The legislatures in smaller and less populated colonies also elected 1o
employ this method,'*

The colonial development of ways and means committees reflect-
ed a pattern of imitation and adaptation. Wavs and means committees
were onginally appointed in the colonies 1o supply money for the
King's use in special circumstances. Legislative records reveal that
several of the colonies, such as Virginia and North Carolina, appoint-
ed ways and means committees during the 1750s for military pur-
poses, specifically to defend the frontiers from Indian attacks, and



then ceased to reappoint such committees once the necessity for spe-
cial funds had ended.'? These ways and means committees were
Committees of the Whole House like that of the House of Commons.
Twenty vears later, during the Revolution, many of the state legisla-
tures again used ways and means committees for essentally the same
purposes. This ime, however, they patterned their committees on the
example of some of the larger states, such as Pennsylvania and Virgin-
1a, whose ways and means committees were smaller bodies that ad-
ministered additional financial chores. Thus the idea of ways and
means committees evolved sporadically in America. first in the colo-
nies whose legislative procedures were most closely patterned on the
British model, and later in other colonies as an informational agent of
the House in the preparation of tax plans.

State Legislatures During the American Revolution

Independence posed new and complex problems for American legisla-
tors. The early state governments were [aced with the wask of creating
legislatures whose stmcture combined elements of British parliamen-
tary procedure with notions of the accountability of the government
to the governed. This was a knotty problem because the basic proce-
dural structures of the existing colomal legislatures were rooted so

12
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firmly in parliamentary precedent. While certain practices associated
with the Brnish system were unacceptable, such as the arbitrary exer-
cise of sovereign power by one branch of government, Americans
nonetheless revered their shared Anglo-American political heritage.

Thomas Jefferson addressed this issue as a member of Virgima's
House of Burgesses in January of 1778, Jefferson rejected the Sen-
ate's right 1o amend revenue hills, arguing that the new state constitu-
tion did not give the upper house “equal powers over money bills.”
Jefterson further justified the House's exclusive jurisdiction over reve-
nue bills on the basis of British parliamentary practice. He was careful
to qualify this assumption with the argument that the authonty of the
House in this area did not stem from a blind adherence 1o Britsh
custom, but rather as a natural outgrowth of commaon law:

MNor do we, by this, set up the Parliament of England as the
expositor of our constitution but the law of Parliament as o
existed . , . a law coeval with the common law itself, and no
more hable, as adopted by us, to subsequent change from
that body than their common or statute law, which we in like
manner have adopted. To suppose this branch of law not ex-
isting i our code would shake the foundation of our whole
legal system, since every legislative proposition which has
been passed or rejected since the first establishment of a leg-
islature in this country, has been determined to be law, or
not law, by the forms of parhamentary proceedings. *#

The locus of American state legislatures shified from British prece-
dent dunng the Revolution as they encountered the increased linan-
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cial burdens ol the war, as well as the need to demonstrate the ac-
countability of the government to the people.

The Revoluiton posed financial problems for the state govern-
ments that exceeded those faced by the colonial legislatures. The
lower houses had alwavs levied taxes to meet the ordinary expenses of
government, but war placed an added strain on the public purse. Most
of the newly created states were reluctant to levy unpopular direct
taxes. To finance the war effort they wmed 1o the more acceptable
expedient of printing securities and currency, whose value sieadily de-
preciated.'® By the end of the Revolution the state governments had
alse incurred sizable debts 1o private citizens for supplies and services
rendered during the Revolution.

From an administrative standpoint, the Revolution had a signifi-
cant impact upon public finance in America. New mechanisms were
instituted in the state legislatures to handle the complex problems of
taxation, currency, loans, and the issuance of bonds and other securi-
ties. One of these mechanisms was the creation of legislative finance
committees to fulfill three functions: 1) to investigate wavs and means
of financing the war, 2) 10 examine methods for settling public ac-
counts after the war, and 3) to oversee the disbursement of public
moneys by state officials. 1%
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Between 1776 and 1790 more of the state assemblies began 1o
create specialized, policy-onented fmance committees. Although not
formally designated as such, some of these were committees ol ways
and means, charged with broad jurisdiction over money matters, The
evolution of these ways and means committees in the early state legis-
latures was largely the result of experimentation. In New York, for ex-
ample, the House created both a ways and means committee and a
committee to consider means for supplying the treasury. A standing
committee formally designated as “Ways and Means™ was eventually
appointed in Massachusetts in 1780, This committee of nine mem-
bers, selected by ballet, was instructed o devize ways and means 1o
supply the treasury for military and contingent expenses, but it went
bevond these narrow instructions to recommend sweeping changes in
the state's treasury department and currency laws. In other reporis
the committee suggested various tax plans and submitted estimates of
the revenues Lo be gained from these sources.!7

By 1781, the Massachusetts Ways and Means Commitlee pre-
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pared the budget, and even drafied appropriations and tax bills, a task
that most state legislatures siill delegated to select committees. By
consolidating control over revenue and appropriations, this early leg-
islative committee exercised jurisdictional powers similar to those
later assigned to the Committee of Ways and Means by the House of
Representatives, For the next six years the Massachusets House did
not appoint a slanding finance commitice, Beginning in 1788, the
House appointed a standing committee on finance and in 1789 added
a standing committee on revenue. These committees were charged
with far-reaching duties ever public credit, debts, government expend-
iures, revenues, and the state treasury department. Select committees
were assigned to perform certain specific functions within the jurisdic-
tion of the standing finance and revenue commitiees,*®

Pennsylvania and South Carolina also appointed ways and means
committecs during this period. Pennsylvania's committee, composed
ol one member from each county and the city of Philadelplua, pre-
pared revenue plans and estimates, but did not drafi bills. South
Carolina’s committee not only preparcd the budget and suggested
revenue and appropniations, but also framed tax hills. Thus, by the
tme the Constitution was ratfied, several of the states had experi-
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mented with the idea of standing finance committees 1o administer
tax, currency, and appropriations measures, !9

The Continental Congress

The Continental Congress, unlike the siate legislawres, exercised
both legislative and executive funciions, in what was nonetheless a
confederation with limited authority. Each state was granted one vote
in Congress in order to maintain the jealously guarded equality of the
states. Although the Articles of Confederation empowered Congress
to borrow money, 1o regulate coinage, and to emit bills of credit, it
did not have the power to 1ax, since it could only allocate the cosis of
government among the states, 2%

Between September 1774 and May 1775, Congress transacted a
wide variety of business through select committees assigned to a spe-
cific duty. These select committees provided Congress with informa-
non and drafted resolutions and bills, but they had limited authority
and were dishanded upon completion of their designated tasks. Stand-
ing committees were not initially used by Congress because of the
members’ inexperience, and because of disagreements between vari-
ous factions concerning the powers 1o be exercsed by such panels,
Some members thought that committees should exercise the executive
function in order 1o permit the entire membership to attend to the
enactment of laws and statutes. This system would have been similar
to the Briush cabinet system, in which the heads of the executive de-
partments held seats in the House of Commons, led by the Prime
Mimster. Other members proposed that executive functions should be
delegated 1o boards whose membership would be denived from owt-
side of Congress. The administrative history of the Second Continen-
tal Congress between 1775 and 1789 was largely a story of experi-
mentation with these two formulas. 21

Problems with the exclusive use of select commitiees became ap-
parent during the Second Continental Congress. Members with multi-
ple committee assignments were overburdened, and the problems and
complexities associated with organizing the war effort made further
spenialization necessary. As a remedy, Congress in 1775 and 1776 cre-
ated a group of standing committees entrusted with executive duties
and functions. One of these commitees was a standing committee of
live members appointed in February 1776 to supervise the Treasury.
Although this committee basically operated as an accounts committee
to examine the accounts of the treasurers, it was also instructed 10
consider ways and means of supplying the army, 10 superintend the
emission of bills of credit, and to ascertain the population of the
states in order to enable Congress 1o determine revenue guotas due
from each state.®? Although subsequent reorganizations took place,

17



this congressional finance committee remained in operation untl it

was superseded by the Department of Finance in 1781,

The standing committee system maugurated by Congress in 1775
eventually encountered difficulties similar 1w those experienced by
select committees in earlier sessions. Penodic relocations of Congress
and poor attendance hampered the ability of standing committees 1o
function effectively. The Continental Congress experimented with the
creation of executive boards 1o remedy this problem, as well as the
continually detenorating state of national hinance, The difficuluies the
Committee for Superintending the Treasury had experienced in 1776,
for example, culminated with a resolution in late December, “That a
committee of five be appointed to prepare a plan for the better con-
ducting the executive business of Congress, by boards composed of
persons, not members of Congress.” #* In 1779, Congress completely
reorgamized its fiscal admimistiration by creating the Board of Treas-
ury, only two of whose five members were taken from the ranks of
Congress, *4

Between 1780 and 1781, Congress replaced its executive boards
with a system of executive departments to perform most administra-
tive functions. On February 7, 1781, Congress replaced the Board of
Treasury with the Department of Finance and elected Robernt Morris
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as its superintendent. Morrnis, a wealthy Philadelphia  merchant,
brought some order to the existing financial chaos. Congress appoint-
ed select commitiees 10 communicate with the supermiendent on mat-
ters of policy. On June 17, 1782, for example, a committee on finance
chaired by James Duane was named 1o inguire into Morris’ manage-
ment of the Treasury. Morris resigned in 1784 due to continuing con-
gressional criticism and the dilficulties of linancing a war through the
weak instrument of the Aricles of Confederation, Congress then re-
created a three-member Board of Commissioners to administer the
Treasury 2%

By 1787 most of the delegates to the Constitutional Convention
were familiar with the basic procedural outlines of public finance in
the Anglo-American tradition as they had developed in Great Britain,
the American colonial and state governments, and the Continental
Congress, Typically, the legislature held the power of the purse
through its lawmaking function—often utilizing finance commitiees in
informational or oversight roles. The executive branch, however, ad-
ministered public finance through elected or appointed boards or de-
partments of the treasury.

The Constitutional Convention

The powers and responsibilities of the national legislature were great-
lv expanded under the Constitution. Nationalists such as James Madi-
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son and Alexander Hamilton led the movement to revise the Articles
of Confederation to remedy the central government's fiscal instability,
Many of the delegates to the Constitutional Convention in the spring
and summer of 1787 shared the belief that the national government’s
inability to impose and collect tax revenues had been its most serious
madeguacy. To resolve this problem, the lower house of the legisla-
tire, 1o be known as the House of Representatives, was empowered
by Article T, Section B of the Constutution: “To lay and collect taxes
. . . 1o pay the Debts and provide for the common Defence and gen-
eral Wellare of the United States.”

Several issues were discussed at the convention relating to 1ax-
ation, One controversial question was whether the new government's
ability to levy taxes should be specifically designated, or “enumer-
ated,” as onc of s powers. The Virginia Plan, introduced by Edmund
Randolph on May 29, would have given Congress powers and certain
“legislative rights” not specified, whereas the New Jersey Plan, intro-
duced by William Paterson on June 13, would have vested Congress
with various enumerated powers, including the ability 1o tax. This was
a delicate question. For the delegates 1o grant Congress powers previ-
ously reserved 1o the states—and o prohibit the states from exercis-
ing those powers—would be 10 establish Congress as the nation’s su-
preme legislature, 1t would also limit the states’ resources to establish
a power base independent of the national government. The Constitu-
tion in its final form prohibited the states from laying duties on im-
ports, although they could collect all other forms of taxes. Congress,
on the other hand, could levy all forms of taxes except expont duties.
Because import duties were by far the more lucrative source of reve-
nue, this arrangement benefited the federal government at the ex-
pense of the states, *®

A second and more important issue was whether the upper or the
lower house of Congress would have original junsdiction over money
bills. This issue raised old fears of anstocracy and old arguments
against the upper house assuming any authorty over public finance.
Some delegates equated the Senate with the House of Lords and thus
opposed any grant of power o the upper house 1o originate money
bills. Elbridge Gerry of Massachusens, for example, argued that the
lower house as “the representatives of the people’” should have the
power of ornigination, because it was a maxim that the people ought
to hold the purse-strings.” *7 George Mason of Virginia produced the
most reasoned argument based upon British precedent. "The prac-
tice of Engld was in point,” the Virginia legal scholar argued, since
“The House of Lords does not represent nor tax the people, because
[it i5] not elected by the people.” Mason likewise concluded that “'the
pursestrings should be in the hands of the Representatives of the
people.™ 28

Not every delegate shared Gerry and Mason’s fears of an aristo-
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cratic Senate, Some saw no problem with both houses onginating
such legislation as long as their members remained accountable to the
electorate cither directly or indirectly. Pierce Butler of South Caroli-
na, for example, who denied that there was any close analogy between
the proposed Senate and the House of Lords, complained that ~“We
were alwayvs following the British Constitution when the reason for it
did not apply.” #* James Madison developed the argument that the
Senate would have a salutary restraining effect upon potential ex-
cesses in the House of Representatives if the upper house were given
the power to amend money bills originated in the lower house 3 In
the compromise eventually adopted. the lower house was entrusted
with the exclusive authority (o onginate money bills. The Senate, on
the other hand, would have the power to reject or 1o amend these
balls. Aruicle I, Scction 7 provided the basic framework for the division
of revenue authonty between the two bodies: “All Bills for raising
Revenue shall originate in the House of Representatives, but the
Senate may propose or concur with Amendments as on other Bills.™

Conclusion

The combined experience of the Britsh Parliament, Amencan colomal
and state legislatures, and the Continental Congress provided three
hasic lessons to American legislators in the area of public finance. The
first lesson was the nght of the popularly elected lower house of the
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legislature 1o initiate revenue bills. The power of the purse had been
a major issue in the conflict between Padiament and the Crown; in
the colonies it was a contributing factor o the American Revolution,
A second lesson had been provided as lower houses experimented
with mechanisms such as ways and means commitiees 1o perform s
traditional fiscal responsibilities. The House of Commons committee
was a deliberative body of the whole House on revenue issues only.
American committees, on the other hand, tended o be smaller, select
committees, some of which even drafied legislation. The centralizing
tendencies of national government, as well as the pragmatic problems
of fiscal administration, contributed to the third basic lesson, which
was that the legislature must share authority over linance with the ex-
ecutive. In Great Britain this shared power was institutionalized in the
cabinet system. The Confederation Congress similarly created an ex-
ecutive board and then a department to admimister public finance.
The reports, estimates, and even draft legislation prepared by these
executive officers created a system of mutual dependence between the
legislature and its agents. As with any such close relationship, the po-
tential for conflict as well as cooperation was ever present.

The Constitution of the Umited States distilled this nearly 150
vears of legislative experience when it granted original junsdiction
over money bills o the lower house of Congress. The power o tax
was at the heart of the new scheme of government. Although the Con-
stitution outlined the basic junsdictional relationships between the
various branches of government, Congress was left to establish its
own legislatve procedures. None perhaps was quite so crucial as the
power of the purse. If the infant republic was to survive, it would have
to raise the revenue to pay its debis.
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