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PART 2

Part 2 — General Policy and Interpretations

In paragraph 2.1(a)(1)(xi), renumber existing paragraph (K) as paragraph (L) and add a
new paragraph (K) to read asfollows: "(K) Proposed penalties under section 31 of the
Federal Power Act."

In paragraph 2.7(b), replace the phrase "physically handicapped individuals' with the
phrase "persons with disabilities’.

PART 4

Part 4 — Licenses, Permits, Exemptions, and Determination of Project Costs
Subpart A — Determination of Cost of Projects Constructed Under License

§4.1 Initial cost statement.
84.3 Report on project cost.
84.4 Serviceof report.
84.5 Timefor filing protest.
84.6 Burden of proof.

84.7 Findings.

Subpart B —Determination of Fair Value of Constructed Projects Under Section
23(a) of the Act

§4.10 Valuation data.
84.11 Reports.

§ 4.12 Service of report.
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8§4.13 Timefor filing protest.
§4.14 Hearing upon request.

Subpart C — Deter mination of Cost of Constructed Projects Not Subject to Section
23(a) of the Act

§84.20 Initial report.

§4.21 Reports.

§4.22 Service of report.

§4.23 Timefor filing protest.

§4.24 Deter mination of cost.

§4.25 Findings

Subpart D — Application for Preliminary Permit, License or Exemption; General
Provisions

8§4.30 Applicability and definitions.

(@ (1) Thissubpart applies to any-applications for preliminary permit, license, or
exemption from licensing.

(2) Any potentia applicant for an original license for which prefiling consultation
begins on or after July 23, 2005 and which wishes to develop and file its application
pursuant to this part, must seek Commission authorization to do so pursuant to the
provisions of part 5 of this chapter.

(b)(9)(ii). Change "88 4.34(e)(2)" to "8§8 4.34(e)(1)".
(b)(23). Change "8 4.31(c)(2)" to "§8 4.31(b)(2)".

§4.31 Initial or competing application; who may file.
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8§4.32 Acceptance for filing or reection; information to be made available to
the public; requestsfor additional studies.

4.32(a) Each application must:

(1) For apreliminary permit or license, identify every person, citizen, association of
citizens, domestic corporation, municipality, or state that has or intends to obtain and will
maintain any proprietary right necessary to construct, operate, or maintain the project;

(2) For apreliminary permit or alicense, identify (providing names and mailing
addresses):

(i) Every county in which any part of the project, and any Federal facilities that would
be used by the project, would be located;

(ii) Every city, town, or similar local political subdivision:

(A) Inwhich any part of the project, and any Federal facilities that would be used by
the project, would be located; or

(B) That has a population of 5,000 or more people and islocate within 15 miles of the
project dam;

(iii) Every irrigation district, drainage district, or similar special purpose political
subdivision:

(A) Inwhich any part of the project, and any Federal facilities that would be used by
the project, would be located; or

(B) That owns, operates, maintains, or uses any project facilities that would be used
by the project;

(iv) Every other political subdivision in the general area of the project that thereis
reason to believe would likely be interested in, or affected by, the application; and

(v) All Indian tribes that may be affected by the project.

(3)(i) For alicense (other than alicense under 8 15 of the Federal Power Act) state
that the applicant has made, either at the time of or before filing the application, a good
faith effort to give notification by certified mail of the filing of the application to:

(A) Every property owner or record of any interest in the property within the bounds
of the project, or in the case of the project without a specific project boundary, each such
owner of property which would underlie or be adjacent to any project works including
any impoundments; and

(B) Theentitiesidentified in paragraph (a)(2) of this section, as well as any other
Federal, state, municipal or other local government agencies that there is reason to
believe would likely be interested in or affected by such application.
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(if) Such notification must contain the name, business address, and telephone number
of the applicant and a copy of the Exhibit G contained in the application, and must state
that alicense application is being filed with the Commission.

(4)(i) Asto any facts aleged in the application or other materials filed, be subscribed
and verified under oath in the form set forth in paragraph (a)(3)(ii) of this section by the
person filing, an officer thereof, or other person having knowledge of the matters sent
forth. If the subscription and verification is by anyone other than the person filing or an
officer thereof, it shall include a statement of the reasons therefor.

(if) This (application, etc.) is executed in the [form of verification goes here]

(5) Contain the information and documents prescribed in the following sections of
this chapter, according to the type of application:

() Preliminary permit: § 4.81;

(if) License for aminor water power project and a major water power project 5 MW
or less: 84.61;

(iii) Licensefor amajor unconstructed project and a major modified project: § 4.41;

(iv) Licensefor amajor project--existing dam: 8§ 4.51;

(v) Licensefor atransmission lineonly: 8 4.71,

(vi) Nonpower license for alicensed project: 8§ 16.711;

(vii) Exemption of asmall conduit hydroelectric facility: § 4.92;

(viii) Case-specific exemption of small hydroelectric power project: § 4.107; or

(ix) Licenseor exemption for a project located at a new dam or diversion where the
applicant seeks PURPA benefits: § 292.208.

4.32(b)(1) Each applicant for a preliminary permit, license, and transfer or surrender
of license and each petitioner for surrender of an exemption must submit to the
Commission's Secretary for filing an original and eight copies or the application or
petition. The applicant or petitioner must serve one copy of the application or petition on
the Director of the Commission's Regional Office for the appropriate region and on each
resource agency, Indian tribe, and member of the public consulted pursuant to § 4.38 or §
16.8 of this chapter. In the case of an application for a preliminary permit, the applicant
shall, if the Commission so directs, serve copies of the application on the U.S.
Department of the Interior and the U.S. Army Corps of Engineers. The application may
include reduced prints of maps and drawings conforming to 8 4.39(d). The originals
(microfilm) of maps and drawing are not to be filed initially, but will be required
pursuant to paragraph (d) of this section. The Commission may also ask for the filing of
full-sized printsin appropriate cases.
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(2) Each applicant for exemption must submit to the Commission's Secretary for
filing an original and eight copies of the application. An applicant must serve one copy
of the application on the Director of the Commission's Regional Office for the
appropriate region and on each resource agency consulted pursuant to 8 4.38. For each
application filed following October 23, 2003, maps and drawings must Aeed-ret conform
to the requirements of § 4.39. but-must-be-ef sufficient size-scale-and-guality-to permit
each+eading: The originals (microfilm) of maps and drawing are not to be filed initially,
but will be requested pursuant to paragraph (d) of this section.

(3)(i) An applicant must make information regarding its project reasonably available
to the public for inspection and reproduction, from the date on which the applicant files
its application for alicense or exemption until the licensing or exemption proceeding for
the project is terminated by the Commission. Thisinformation includes a copy of the
complete application for license or exemption, together with all exhibits, appendices, and
any amendments, pleadings, supplementary or additional information, or correspondence
filed by the applicant with the Commission in connection with the application.

(i) An applicant must delete from any information made available to the public under
this section, specific site or property locations the disclosure of which would create arisk
of harm, theft, or destruction of archeological or native American cultural resources or to
the site at which the sources are located, or would violated any Federa law, include the
Archeological Resources Protection Act of 1979, 16 U.S.C. 470w-3, and the National
Historic Preservation Act of 1966, 16 U.S.C. 470hh.

(4)(i) An applicant must make available the information specified in paragraph (b)(3)
of this sectionin aform that is readily accessible, reviewable, and reproducible, at the
same time as the information is filed with the Commission or required by regulation to be
made available.

(i) An applicant must make the information specified in paragraph (b)(3) of this
section available to the public for inspection:

(A) Atitsprincipal place of business or at any other location that is more accessible
to the public, provided that all of the information is available in at least one location:

(B) During regular business hours; and

(C) Inaformthat isreadily accessible, reviewable, and reproducible.

(iii) The applicant must provide a copy of the complete application (as amended) to a
public library or other convenient public office located in each county in which the
proposed project is located.

(iv) An applicant must make requested copies of the information specified in
paragraph (b)(3) of this section available either:
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(A) Atitsprincipal place of business or at any other location that is more accessible
to the public, after obtaining reimbursement for reasonable costs of reproduction; or

(B) Through the mail, after obtaining reimbursement for postage fees and reasonable
costs of reproduction.

(5) Anyone may file a petition with the Commission requesting access to the
information specified in paragraph (b)(3) of this section if it believes that the applicant is
not making the information reasonably available for public inspection or reproduction.
The petition must describe in detail the basis for the petitioner's belief.

(6) An applicant must publish notice twice of the filing of its application, no later than
14 days after the filing date in adaily or weekly newspaper of genera circulation in each
county in which the project islocated. The notice must disclose the filing date of the
application and briefly summarize it, including the applicant's name and address, the type
of facility applied for, its proposed location, the laces where the information specified in
paragraph (b)(3) of this section is available for inspection and reproduction, and the date
by which any requests for additional scientific studies are due under paragraph (b)(7) of
this section, and must state that the Commission will publish subsequent notices
soliciting public participation if the application is found acceptable for filing. The
applicant must promptly provide the Commission with proof of the publication of this
notice.

(7) If any resource agency, Indian tribe, or person believes that an additional
scientific study should be conducted in order to form an adequate factual basis for a
complete analysis of the application on its merits, the resource agency, Indian tribe, or
person must file arequest for the study with the Commission within 60 days after the
application isfiled and serve a copy of the request on the applicant. The Commission
will issue public notice of the tendering for filing of each application for hydropower
license or exemption; each such applicant must submit a draft of this notice to this
Commission with its application. For any such additional study request, the requester
must describe the recommended study and the basis for the request in detail, including
who should conduct and participate in the study, its methodol ogy and objectives, whether
the recommended study methods are generally accepted in the scientific community, how
the study and information sought will be useful in furthering the resource goals that are
affected by the proposed facilities, and approximately how long the study take to
complete, and must explain why the study objectives cannot be achieved using the data
aready available. In addition, in the case of a study request by a resource agency or
Indian tribe that failed to request the study during the pre-filing consultation process
under 8 4.38 of this part or § 16.8 of this chapter, the agency or Indian tribe must explain
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why this request was not made during the pre-filing consultation process and show good
cause why its request for the study should be considered by the Commission.

(8) An applicant may file aresponse to any such study request within 30 days of its
filing, serving a copy of the response to the requester.

(9) Therequirements of paragraphs (b)(3) to (b)(8) of this section only apply to an
application for license or exemption filed on or after May 20, 1991. Paragraphs (b)(3)
and (b)(4) of this section do not apply to applications subject to the requirements of §
16.7 of this chapter.

4.32(c)(1) Every application for alicense or exemption for a project with a capacity
of 80 megawatts or less must include in its application copies of the statements made
under 8 4.38(b)(1)(vi).

(2) If an applicant reverses a statement of intent not to seek PURPA benefits:

(i) Prior to the Commission issuing alicense or exemption, the reversal of intent will
be treated as an amendment of the application under 8 4.35 and the applicant must:

(A) Repeat the pre-filing consultation process under 8§ 4.38; and

(B) Satisfy all the requirementsin § 292.208 of this chapter; or

(it) After the Commission issues a license or exemption for the project, the applicant
is prohibited from obtaining PURPA benefits.

4.32(d) When any application is found to conform to the requirements of paragraphs
(@), (b), and (c) of this section, the Commission or its delegate will:

(1) Notify the applicant that the application has been accepted for filing, specifying
the project number assigned and the date upon which the application was accepted for
filing, and, for alicense or exemption application, direct the filing of the originals
(microfilm) of the required maps and drawings,

(2)(1) For an application for a preliminary permit or license, issue public notice of the
application as required in the Federal Power Act;

(i1) For an application for exemption from licensing, publish notice oncein adaily or
weekly newspaper of general circulation in each county in which the project is or will be
located; and

(3) If the project affects lands of the United States, notify the appropriate Federal
office of the application and the specific lands affected, pursuant to section 24 of the
Federal Power Act.

(4) For an application for alicense seeking benefits under section 210 of the Public
Utility Regulatory Policies Act of 1978, as amended, for a project that would be located
at anew dam or diversion, serve the public notice issued for the application under
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paragraph (d)(2)(1) of this section to interested agencies at the time the application is
notified that the application is accepted for filing.

4.32(e) Inorder for an application to conform adequately to the requirements of
paragraphs (a), (b), and (c) of this section and of § 4.38, an application must be
completed fully. No blanks should be |€eft in the application. No material or information
required in the application should be omitted. If the applicant believes that its application
conforms adequately without containing certain required material or information, it must
explain in detail why the material or information is not being submitted and what steps
were taken by the applicant to provide the material or information. If the Commission
finds that an application does not adequately conform to the requirements of paragraphs
(@), (b), and (c) of this section and of § 4.38, the Commission or its designee will consider
the application either deficient or patently deficient.

(1) Deficient applications. (i) An application that in the judgment of the Office of
Energy Projects Hydrepewerticensing does not conform to the requirements of
paragraphs (a), (b), and (c) of this section and of § 4.38, may be considered deficient. An
applicant having a deficient application will be afforded additional timeto correct the
deficiencies, not to exceed 45 days from the date of notification in the case of an
application for preliminary permit or exemption from licensing or 90 days from the date
of notification in the case of an application for license. Notification will be by letter or,
In the case of minor deficiencies, by telephone. Any notification will specify the
deficiencies to be corrected. Deficiencies must be corrected by submitting an original
and the number of copies specified in paragraph (b) of this section of the specified
materials or information to the Secretary within the time specified in the notification of
deficiency.

(i) Upon submission of a conforming application, action will be taken in accordance
with paragraph (d) of this section.

(iii) If therevised application is found not to conform to the requirements of
paragraphs (a), (b), and (c) of this section and of § 4.38, or if the revisions are not timely
submitted, the revised application will be rejected. Procedures for rejected applications
are specified in paragraph (e)(2)(iii).

(2) Patently deficient applications. (i) If, within 90 days of itsfiling date, the
Director of the Office of Energy Projects HydropewerLicensing determines that an
application patently fails to substantially comply with the requirements of paragraphs (a),
(b), and (c) of this part and of § 4.38 of this part of § 16.8 of this chapter, or isfor a
project that is precluded by law or regulation, the application will be rejected as patently
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deficient with the specification of the deficiencies that render the application patently
deficient.

(if) If, after 90 days of itsfiling date, the Director of the Office of Energy Projects
Hydropewer-Licensihg determines that an application patently fails to comply with the
requirements of paragraphs (a), (b), and (c) of this part and of § 4.38 of this part of § 16.8
of this chapter, or isfor aproject that is precluded by law:

(A) The application will be rejected by order of the Commission, if the Commission
determines that it is patently deficient; or

(B) The application will be considered deficient under paragraph (e)(1) of this
section, if the Commission determinesthat it is not patently deficient.

(iii) Any application that is rejected may be submitted if the deficiencies are corrected
and if, in the case of a competing application, the resubmittal istimely. The date the
rejected application is resubmitted will be considered the new filing date for purposes of
determining its timeliness under § 4.36 and the disposition of competing applications
under § 4.37.

4.32(f) Any application will be considered accepted for filing as of the application
filing date if the Secretary receives all of the information and documents necessary to
conform to the requirements of paragraphs (a), (b), and (c) of this section an of § 4.38
within the time prescribed by the Commission or its delegate under paragraph (€) of this
section.

4.32(g) An applicant may be required to submit any additional information or
documents that the Commission or its designee considers relevant for an informed
decision on the application. The information or documents must take the form, and must
be submitted within the time, that the Commission or its designee prescribes. An
applicant may also be required to provide within a specified time additional copies of the
complete application, or any of the additional information or documents that are filed, to
the Commission or to any person, agency, or other entity that the Commission or its
designee specifies. If an applicant fails to provide timely additional information,
documents, or copies of submitted materials as required, the Commission or its designee
may dismiss the application, hold it in abeyance, or take other appropriate action under
this chapter or the Federal Power Act.

4.32(h) A prospective applicant, prior to submitting its application for filing, may
seek advice from the Commission staff regarding the sufficiency of the application. For
this purpose, five copies the draft application should be submitted to the Director of the
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Division of Hydropower - Environment and Engineering Preject-Management. An
applicant or prospective applicant may confer with the Commission staff at any time
regarding deficiencies or other matters related to its application. All conferences are
subject to the requirements of § 385.2201 of this chapter governing ex parte
communications. The opinions or advice of the staff will not bind the Commission or
any person delegated authority to act on its behalf.

4.32(1) Intervention in any preliminary permit proceeding will not constitute
intervention in any subsequent licensing or exemption proceeding.

4.32(j) Any application, the effectiveness of which is conditions upon the future
occurrence of any event or circumstance, will be rejected.

(k) Critical Energy Infrastructure Information.

(1) If thissection requires an applicant to reveal Critical Energy Infrastructure
Information (CEIl), as defined in § 388.113(c) of this chapter, to any person, the
applicant shall omit the CEIIl from the information made available and insert the
following in its place:

(i) A statement that CEII is being withheld;

(if) A brief description of the omitted information that does not reveal any CEIl; and

(iii) Thisstatement: "Procedures for obtaining accessto Critical Energy Infrastructure
Information (CEIl) may be found at 18 CFR 8 388.113. Requests for access to CEl|
should be made to the Commission's CEIl Coordinator."

(2) The applicant, in determining whether information constitutes CEIl, shall treat the
information in a manner consistent with any filings that applicant has made with the
Commission and shall adhere to any previous determinations by the Commission or the
CEll Coordinator involving the same or like information.

(3) The procedures contained in 88 388.112 and 388.113 of this chapter regarding
designation of, and accessto, CEll, shall apply in the event of a challengeto a CEll
designation or arequest for accessto CEIl. If it isdetermined that information is not
CEIl or that a requester should be granted accessto CElI, the applicant will be directed to
make the information available to the requester. ASMODIFIED BY FINAL RULE
IN RM 03-6-000

§ 4.33 Limitations on submitting applications.
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() Limitations on submission and acceptance of a preliminary permit application.
The Commission will not accept an application for a preliminary permit for project works
that:

(1) Would develop, conserve, and utilize, in whole or in part, the same water
resources that would be devel oped, conserved, and utilized by a project for which thereis
isan unexpired preliminary permit.

(2) Would interfere with alicensed project in amanner that, absent the licensee's
consent, would be precluded by section 6 of the Federal Power Act.

(32) Would develop, conserve, and utilize, in whole or in part, the same water
resources that would be devel oped, conserved, or utilized by a project for which aninitial
development application has been filed unless the preliminary permit application isfiled
not later than the time allowed under 8§ 4.36(a) for the filing of applicationsin
competition against an initial application for a preliminary permit that would develop,
conserve, and utilize, in whole or in part, the same resources.

(b) Limitations on submission and acceptance of a license application. The
Commission will not accept an application for alicense or project works that would
develop, conserve, or utilize, in whole or in part, the same water resources that would be
developed, conserved, and utilized by a project for which thereis:

(1) Anunexpired preliminary permit, unless the permittee has submitted an
application for license;

(i) Anunexpired license, as provided for in section 15 of the Federal Power Act.

8§4.34 Hearings on applications; consultation on terms and conditions,
motionsto intervene; alter native procedures.

4.34(a) Trial-type hearing. The Commission may order atrial-type hearing on an
application for a preliminary permit, alicense, or an exemption from licensing upon
either its own motion or the motion of any interested party of record. Any tria-type
hearing will be limited to the issues prescribed by order of the Commission. In all other
cases the hearings will be conducted by notice and comment procedures.

4.34(b) Notice and comment hearings. All comments (including mandatory and
recommended terms and conditions and prescriptions) on an application for exemption or
license must be filed with the Commission no later than 60 days after issuance by the
Commission of public notice declaring that the application is ready for environmental
analysis. All reply comments must be filed within 105 days of that notice. All comments
and reply comments and all other filings described in this section must be served on all
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persons listed in the service list prepared by the Commission, in accordance with the
requirements of § 385.2010 of this chapter. If aparty or interceder (asdefined in §
385.2201 of this Chapter) submits any written material to the Commission relating to the
merits of an issue that may affect the responsibility of a particular resource agency, the
party or interceder must also serve a copy of the submission on this resource agency. The
Commission may allow for longer comment or reply comment periodsif appropriate. A
commenter or reply commenter may obtain an extension of time from the Commission
only upon a showing of good cause or extraordinary circumstances in accordance with §
385.2008 of this chapter. Late-filed fish and wildlife recommendations will not be
subject to the requirements of paragraph (e), (f)(1)(ii), and (f)(3) of this section, and late-
filed terms and conditions will not be subject to the requirements of paragraphs (f)(1)(iv),
(H)(D)(v), and (f)(2) of this section. Late-filed fish and wildlife recommendations, terms
and conditions, and prescriptions will be considered by the Commission under section
10(a) of the Federal Power Act if such consideration would not delay or disrupt the
proceeding.

(1) Agenciesresponsible for mandatory terms and conditions and prescriptions.

Any agency responsible for mandatory terms and conditions or prescriptions for licenses
or exemptions, pursuant to sections 4(e), 18, and 30(c) of the Federal Power Act and
section 405(d) of the Public Utility Regulatory Policies Act of 1978, as amended, must
provide these terms and conditions or prescriptionsin itsinitial comments filed with the
Commission pursuant to paragraph (b) of this section. In those comments, the agency
must specifically identify and explain the mandatory terms and conditions or
prescriptions and their evidentiary and legal basis. In the case of an application prepared
other than pursuant to part 5 of this chapter, ifH ongoing agency proceedings to
determine the terms and conditions or prescriptions are not completed by the date
specified, the agency must submit to the Commission by the due date:

(i) Preliminary terms and conditions or prescriptions and a schedule showing the
status of the agency proceedings and when the terms and conditions or prescriptions are
expected to become final; or

(i) A statement waiving the agency'sright to file the terms and conditions or
prescriptions or indicating the agency does not intend to file terms and conditions or
prescriptions.

(2) Fish and wildlife agencies and Indian tribes. All fish and wildlife agencies must
set forth any recommended terms and conditions for the protection, mitigation of
damages to, or enhancement of fish and wildlife, pursuant to the Fish and Wildlife
Coordination Act and section 10(j) of the Federal Power Act, in their initial comments
filed with the Commission by the date specified in paragraph (b) of this section. All
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Indian tribes must submit recommendations (including fish and wildlife
recommendations) by the same date. In those comments, afish and wildlife agency or
Indian tribe must discuss its understanding of the resource issues presented by the
proposed facilities and the evidentiary basis for the recommended terms and conditions.

(3) Other government agencies and members of the public. Resource agencies, other
governmental units, and members of the public must file their recommendations in their
initial comments by the date specified in paragraph (b) of this section. The comments
must clearly identify all recommendations and present their evidentiary basis.

(4) Submittal of modified recommendations, terms and conditions or prescriptions.
(i) If the information and analysis (including reasonable alternatives) presented in a draft
environmental document #mpaet-statement, issued for comment by the Commission,
indicate a need to modify the recommendations or terms and conditions or prescriptions
previously submitted to the Commission pursuant to paragraphs (b)(1), (b)(2), or (b)(3) of
this section, the agency, Indian tribe, or member of the public must file with the
Commission any modified recommendations or terms and conditions or prescriptions on
the proposed project (and reasonabl e alternatives) no later than the due date for
comments on the draft environmental document Hapaet-staterment. Modified
recommendations or terms and conditions or prescriptions must be clearly distinguished
from comments on the draft documentstaterent.

(ii) If an applicant files an amendment to its application that would materially change
the project's proposed plans of development, as provided in § 4.35, an agency, Indian
tribe, or member of the public may modify the recommendations or terms and conditions
or prescriptions it previously submitted to the Commission pursuant to paragraphs (b)(1),
(b)(2), or (b)(3) of this section, the agency, Indian tribe, or member of the public must file
with the Commission any modified recommendations or terms and conditions or
prescriptions on the proposed project (and reasonabl e alternatives) no later than the due
date specified by the Commission for comments on the amendment.

(5)(i)) With regard to certification requirements for a license applicant under section
401(a)(1) of the Federal Water Pollution Control Act (Clean Water Act), an applicant
shall file within 60 days from the date of issuance of the notice of ready for
environmental analysis:

(A) A copy of the water quality certification;

(B) A copy of the request for certification, including proof of the date on which the
certifying agency received the request; or

(C) Evidence of waiver of water quality certification as described in paragraph
(b)(5)(ii) of this section.
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(it) Inthe case of an application process using the alternative procedures of 84.34(i),
the filing requirement of paragraph (b)(5)(i) shall apply upon issuance of notice the
Commission has accepted the application as provided for in paragraph 4.32(d) of this
part.

(iif) A certifying agency is deemed to have waived the certification requirements of
section 401(a)(1) of the Clean Water Act if the certifying agency has not denied or
granted certification by one year after the date the certifying agency received a written
request for certification. If acertifying agency denies certification, the applicant must
file acopy of the denia within 30 days after the applicant received it.

(iv) Notwithstanding any other provision in title 18, chapter |, subchapter B, part 4,
any application to amend an existing license, and any application to amend a pending
application for alicense, requires a new request for water quality certification pursuant to
paragraph (b)(5)(i) of this section if the amendment would have a material adverse
impact on the water quality in the discharge from the project or proposed project.

4.34(c) Additional procedures. If necessary or appropriate the Commission may
require additional procedures (e.g., a pre-hearing conference, further notice and comment
on specific issues or oral argument). A party may request additional proceduresin a
motion that clearly and specifically sets forth the procedures requested and the basis for
the request. Replies to such requests may be filed within 15 days of the request.

4.34(d) Consultation procedures. Pursuant to the Federal Power Act and Public Utility
Regulatory Policies Act of 1978, as amended, the Commission will coordinate as
appropriate with other government agencies responsible for mandatory terms and
conditions for exemptions and licenses for hydroelectric projects. Pursuant to the Federal
Power Act and the Fish and Wildlife Coordination Act, the Commission will consult with
fish and wildlife agencies concerning the impact of a hydropower proposal on fish and
wildlife and appropriate terms and conditions for license to adequately and equitably
protect, mitigate damages to, and enhance fish and wildlife (including related spawning
grounds and habitat). Pursuant to the Federal Power Act and the Endangered Species
Act, the Commission will consult with the U.S. Fish and Wildlife Service or the National
Marine Fisheries Service, as appropriate, concerning the impact of hydropower proposal
on endangered or threatened species and their critical habitat.

4.34(e) Consultation on recommended fish and wildlife conditions; section 10(j)
process. (1) Inconnection with its environmental review of an application for license,
the Commission will analyze all terms and conditions timely recommended by fish and
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wildlife agencies pursuant to the Fish and Wildlife Coordination Act for the protection,
mitigation of damages to, and enhancement of fish and wildlife (including related
spawning grounds and habitat) affected by the development, operation, and management
of the proposed project. Submission of such recommendations marks the beginning of
the process under section 10(j) of the Federal Power Act.

(2) Theagency must specifically identify and explain the recommendations and the
relevant resource goals and objectives and their evidentiary or legal basis. The
Commission may seek clarification of any recommendation from the appropriate fish and
wildlife agency. If the Commission's request for clarification is communicated in
writing, copies of the request will be sent by the Commission to all parties, affected
resource agencies, and Indian tribes, which may file a response to the request for
clarification within the time period specified by the Commission. If the Commission
believes any fish and wildlife recommendation may be inconsistent with the Federal
Power Act or other applicable law, the Commission will make a preliminary
determination of inconsistency in the draft environmental document or, if none, the
environmental assessment. The preliminary determination, for any recommendations
believed to be inconsistent, shall include an explanation why the Commission believes
the recommendation is inconsistent with the Federal Power Act or other applicable law,
including any supporting analysis and conclusions, and an explanation of how the
measures recommended in the environmental document would adequately and equitably
protect, mitigate damages to, and enhance, fish and wildlife (including related spawning
grounds and habitat) affected by the development, operation, and management of the
proj ect.

(3) Any party, affected resource agency, or Indian tribe may file commentsin
response to the preliminary determination of inconsistency, including any modified
recommendations, within the time frame allotted for comments on the draft
environmental document or, if none, the time frame for comments on the environmental
analysis. Inthisfiling, the fish and wildlife agency concerned may aso request a
meeting, telephone or video conference, or other additional procedure to attempt to
resolve any preliminary determination of inconsistency.

(4) The Commission shall attempt, with the agencies, to reach a mutually acceptable
resolution of any such inconsistency, giving due weight to the recommendations,
expertise, and statutory responsibilities of the fish and wildlife agency. If the
Commission decides, or an affected resource agency requests, the Commission will
conduct a meeting, telephone, or video conference, or other procedures to address issues
raised by its preliminary determination of inconsistency and comments thereon. The
Commission will give at least 15 days advance notice to each party, affected resource
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agency, or Indian tribe, which may participate in the meeting or conference. Any
meeting, conference, or additional procedure to address these issues will be scheduled to
take place within 90 days of the date the Commission issues a preliminary determination
of inconsistency. The Commission will prepare awritten summary of any meeting held
under this subsection to discuss 10(j) issues, including any proposed resolutions and
supporting analysis, and a copy of the summary will be sent to all parties, affected
resource agencies, and Indian tribes.

(5 The section 10(j) process ends when the Commission issues an order granting or
denying the license application in question. If, after attempting to resolve inconsistencies
between the fish and wildlife recommendations of afish and wildlife agency and the
purposes and requirements of the Federal Power Act or other applicable law, the
Commission does not adopt in whole or in part afish and wildlife recommendation of a
fish and wildlife agency, the Commission will publish the findings and statements
required by section 10(j)(2) of the Federal Power Act.
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4.34(f) Licenses and exemption conditions and required findings--(1) License
conditions. (i) All licenses shall be issued on the conditions specified in section 10 of
the Federal Power Act and such other conditions as the Commission determines are
lawful and in the public interest.

(if) Subject to paragraph (f)(3) of this section, fish and wildlife conditions shall be
based on recommendations timely received from the fish and wildlife agencies pursuant
to the Fish and Wildlife Coordination Act.

(ili) The Commission will consider the timely recommendations of resource agencies,
other governmental units, and members of the public, and the timely recommendations
(including fish and wildlife recommendations) of Indian tribes affected by the project.

(iv) Licensesfor aproject located within any Federal reservation shall be issued only
after the findings required by, and subject to any conditions that may be timely received
pursuant to, section 4(e) of the Federal Power Act.
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(v) The Commission will require the construction, maintenance, and operation of
such fishways as may be timely prescribed by the Secretary of Commerce or the
Secretary of the Interior, as appropriate, pursuant to Section 18 of the Federal Power Act.

(2) Exemption conditions. Any exemption from licensing issued for conduit facilities,
as provided in section 30 of the Federal Power Act, or for small hydroelectric power
projects having a proposed installed capacity of 5,000 kilowatts or less, as provided in
section 405(d) of the Public Utility Regulatory Policies Act of 1978, as amended, shall
include such terms and conditions as the fish and wildlife agencies may timely determine
are appropriate to carry out the responsibilities specified in section 30(c) of the Federal
Power Act.

(3) Required findings. If, after attempting to resolve inconsistencies between the fish
and wildlife recommendations of afish and wildlife agency and the purposes and
requirements of the Federal Power Act or other applicable law, the Commission does not
adopt in whole or in part afish and wildlife recommendation of afish and wildlife
agency, the Commission will publish the findings and statements required by section
10(j)(2) of the Federal Power Act.

4.34(g) Application. The provisions of paragraphs (b) through (d) and (f) of this
section apply only to applications for license or exemption; paragraph (e) applies only to
applications for license.

4.34(h) Unless otherwise provided by statute, regulation or order, al filingsin
hydropower hearings, except those conducted by trial-type procedures, shall conform to

the requirements of subpart T of part 385 of this chapter. shal-consist-ef-an-eriginal-and
eight-copies:

4.34(i) Alternative procedures. (1) An applicant may submit to the Commission a
request to approve the use of aternative procedures for pre-filing consultation and the
filing and processing of an application for an original, new, or subsequent hydropower
license or exemption that is subject to § 4.38 or § 16.8 of this chapter, or for the
amendment of alicense that is subject to the provisions of § 4.38.

(2) Thegoal of such alternative procedures shall be to:

(i) Combineinto asingle process the pre-filing consultation process, the
environmental review process under the National Environmental Policy Act and
administrative processes associated with the Clean Water Act and other statutes;
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(if) Facilitate greater participation by and improve communication among the
potential applicant, resource agencies, Indian tribes, the public and Commission staff in a
flexible pre-filing consultation process tailored to the circumstances of each case;

(iii) Allow for the preparation of a preliminary draft environmental assessment by an
applicant or its contractor or consultant, or of a preliminary draft environmental impact
statement by a contractor or consultant chosen by the Commission and funded by the
applicant;

(iv) Promote cooperative efforts by the potential applicant and interested entities and
encourage them to share information about resource impacts and mitigation or
enhancement proposals and to narrow any areas of disagreement and reach agreement or
settlement of the issues raised by the hydropower proposal; and

(v) Facilitate an orderly and expeditious review of an agreement or offer of settlement
of an application for hydropower license, exemption, or amendment to alicense.

(3) A potential hydropower applicant requesting the use of alternative procedures
must:

(i) Demonstrate that a reasonable effort has been made to contact all resource
agencies, Indian tribes, citizens groups, and others affected by the applicant's proposal,
and that a consensus exists that the use of aternative procedures is appropriate under the
circumstances;

(if) Submit a communications protocol, supported by interested entities, governing
how the applicant and other participants in the pre-filing consultation process, including
the Commission staff, may communicate with each other regarding the merits of the
applicant's proposal and proposals and recommendations of interested entities; and

(ili) Serve acopy of the request on all affected resource agencies and Indian tribes
and on all entities contacted by the applicant that have expressed an interest in the
aternative pre-filing consultation process.

(4) Asappropriate under the circumstances of the case, the alternative procedures
should include provisions for:

(i) Distribution of aninitial information package and conduct of an initial information
meeting open to the public;

(if) The cooperative scoping of environmental issues (including necessary scientific
studies), the analysis of completed studies and any further scoping; and

(iii) The preparation of a preliminary draft environmental assessment or preliminary
draft environmental impact statement and related application.

(5) (i) If the potential applicant’ s request to use the alternative proceduresis filed
prior to July 23, 2005, the Commission will give public notice in the FEDERAL
REGISTER inviting comment on the applicant's request to use alternative procedures.
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The Commission will consider any such comments in determining whether to grant or
deny the applicant's request to use alternative procedures. Such adecision will not be
subject to interlocutory rehearing or appeal .

(ii) If the potential applicant’s request to use the alternative proceduresisfiled on or
after July 23, 2005 and prior to the deadline date for filing a notification of intent to seek
anew or subsequent license required by 8 5.5 of this chapter, the Commission will give
public notice and invite comments as provided for in paragraph (i)(5)(i) of this section.
Commission approval of the potential applicant's request to use the alternative procedures
prior to the deadline date for filing of the notification of intent does not waive the
potential applicant's obligation to file the notification of intent required by 8 5.5 and Pre-
Application Document required by § 5.6 of this chapter.

(iii) If the potential applicant’ s request to use the alternative proceduresisfiled on or
after July 23, 2005 and is at the same time as the notification of intent to seek a new or
subsequent license required by 8 5.5, the public notice and comment procedures of part 5
of this chapter shall apply.

(6) If the Commission accepts the use of alternative procedures, the following
provisions will apply.

(i) To the extent feasible under the circumstances of the proceeding the Commission
will give notice in the FEDERAL REGISTER and the applicant will give notice, in a
local newspaper of general circulation in the county or counties in which the project is
located, of the initial information meeting and the scoping of environmental issues. The
applicant will also send notice of these stagesto amailing list approved by the
Commission.

(i) Every six months, the applicant shall file with the Commission a report
summarizing the progress made in the prefiling consultation process and referencing the
applicant's public file, where additional information on that process can be obtained.
Summaries or minutes of meetings held in the process may be used to satisfy thisfiling
requirement. The applicant must also file with the Commission a copy of itsinitial
information package, each scoping document, and the preliminary draft environmental
review document. All filings with the Commission under this section must include the
number of copies required by paragraph (h) of this section, and the applicant shall send a
copy of these filings to each participant that requests a copy.

(iii) At asuitable location, the applicant will maintain a public file of al relevant
documents, including scientific studies, correspondence, and minutes or summaries of
meetings, compiled during the pre-filing consultation process. The Commission will
maintain a public file of the applicant's initial information package, scoping documents,
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periodic reports on the pre-filing consultation process, and the preliminary draft
environmental review document.

(iv) An applicant authorized to use alternative procedures may substitute a
preliminary draft environmental review document and additional material specified by
the Commission instead of Exhibit E to its application and need no supply additional
documentation of the prefiling consultation process. The applicant will file with the
Commission the results of any studies conducted or other documentation as directed by
the Commission, either on its own motion or in response to a motion by a party to the
licensing or exemption proceeding.

(v) Pursuant to the procedures approved, the participants will set reasonable deadlines
requiring all resource agencies, Indian tribes, citizens groups, and interested persons to
submit to the applicant requests for scientific studies during the pre-filing consultation
process, and additional requests for studies may be made to the Commission after the
filing of the application only for good cause shown.

(vi) During the pre-filing process the Commission may require the filing of
preliminary fish and wildlife recommendations, prescriptions, mandatory conditions, and
comments, to be submitted in final form after the filing of the application; no notice that
the application is ready for environmental analysis need be given by the Commission
after the filing of an application pursuant to these procedures.

(vii) Any potential applicant, resource agency, Indian tribe, citizens group, or other
entity participating in the alternative pre-filing consultation process may file a request
with the Commission to resolve a dispute concerning the alternative process (including a
dispute over required studies), but only after reasonable efforts have been made to resolve
the dispute with other participants in the process. No such request shall be accepting for
filing unless the entity submitting it certifies that it has been served on all other
participants. The request must document what efforts have been made to resolve the
dispute.

(7) If the potential applicant or any resource agency, Indian tribe, citizens group, or
other entity participating in the alternative pre-filing consultation process can show that it
has cooperated in the process but a consensus supporting the use of the process no longer
exists and that continued use of the process will not be productive, the participant may
petition the Commission for an order directing the use by the potential applicant of
appropriate procedures to complete its application. No such request shall be accepted for
filing unless the entity submitting it certifies that it has been served on all other
participants. The request must recommend specific procedures that are appropriate under
the circumstances.
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(8) The Commission may participate in the pre-filing consultation process and assist
in the integration of this process and the environmental review processin any case,
including appropriate cases where the applicant, contractor, or consultant funded by the
applicant is not preparing a preliminary draft environmental assessment or preliminary
draft environmental impact statement, but where staff assistance is available and could
expedite the processing.

. o the ol ) .
(9) If this section requires an applicant to reveal Critical Energy Infrastructure
Inrformation, as defined by § 388.113(c) of this chapter, to the public, the applicant shall
follow the procedures set forthin 8 4.32(k). ASMODIFIED BY FINAL RULE IN

RM 03-6-000

8 4.35Amendment of application; date or acceptance.
4.35 (f)(1)(iii). Change"or" to "of."

8 4.36Competing applications; deadlinesfor filing; notices of intent; comparisons of
plans of development.

8 4.37Rules of preference among competing applications
Introductory sentence. Change "4.33(f)" to "4.33(e)".

4.37(b)(1). Change the phrase "If both of two applicants. . . " to "If both or neither of
two applicants. . . "
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8§4.38 Consultation requirements.

4.38(a) Requirement to consult. (1) Beforeit files any application for an original
license or an exemption from licensing that is described in paragraph (a)(4) of this
section, a potential applicant must consult with the relevant Federal, state, and interstate
resource agencies, including the National Marine Fisheries Service, the United States
Fish and Wildlife Service, the National Park Service, the United States Environmental
Protection Agency, the Federal agency administering any United States lands utilized or
occupied by the project, the appropriate state fish and wildlife agencies, the appropriate
state water resource management agencies, the certifying agency under Section 401(a)(1)
of the Federal Water Pollution Control Act (Clean Water Act), 33 U.S.C. 1341(c)(1)),
and any Indian tribe that may be affected by the project.

(2) Each requirement in this section to contact or consult with resource agencies or
Indian tribes shall be construed to require as well that the potential applicant contact or
consult with members of the public.

(3) If apotential applicant for an original license commences first stage pre-filing
consultation on or after July 23, 2005 it shall file a notification of intent to file alicense
application pursuant to 8 5.5 and a Pre-Application Document pursuant to the provisions
of §5.6.

(42) The D| rector of the Off|ce of—l=|yelrepeweplz+eensmgLEnergy Projects erthe
: , » W ted-will, upon
requesi prowde alist of known approprlate Federal, state, and interstate resource
agencies, and-Indian tribes, and local, regional, or national non-governmental
organizations likely to be interested in any license application proceeding.

(53) An applicant for an exemption from licensing or an applicant for alicense
seeking benefits under section 210 of the Public Utility Regulatory Policies Act, as
amended, for a project that would be located at a new dam or diversion must, in addition
to meeting the requirements of this section, comply with the consultation requirements of
§4.301.

(64) The pre-filing consultation requirements of this section apply only to an
application for:

(i) Original license;
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(if) Exemption;

(iii) Amendment to an application for original license or exemption that materially
amends the proposed plans of development as defined in § 4.35(f)(1);

(iv) Amendment to an existing license that would increase the capacity of the project
as defined in § 4.201(b), but that would involve:

(A) The construction of anew dam or diversion in alocation where there is no existing
dam or diversion;

(B) Any repair, modification, or reconstruction of an existing dam that would result in
asignificant change in the normal maximum surface area of elevation of an existing
impoundment; or

(C) The addition of new water power turbines other than to replace existing turbines.

(75) Beforeit files a non-capacity related amendment as defined in § 4.201(c), an
applicant must consult with the resource agencies and Indian tribes listed in paragraph
(a)(1) of this section to the extent that the proposed amendment would affect the interests
of the agencies or tribes. When consultation is necessary, the applicant must, at a
minimum, provide the resource agencies and Indian tribes with copies of the draft
application and allow them at least 60 days to comment on the proposed amendment.
The amendment as filed with the Commission must summarize the consultation with the
resource agencies and Indian tribes on the proposed amendment, propose reasonable
protection, mitigation, or enhancement measures to respond to impacts identified as being
caused by the proposed amendment, and respond to any objections, recommendations, or
conditions submitted by the agencies or Indian tribes. Copies of all written
correspondence between the applicant, the agencies, and the tribes must be attached to
the application.

(86) This section does not apply to any application for a new license, a nonpower
license, a subsequent license, or surrender of alicense subject to Sections 14 and 15 of
the Federal Power Act.

(99) If apotential applicant has any doubt as to whether a particular application or
amendment would be subject to the pre-filing consultation requirements of this section or
if awaiver or the pre-filing requirements would be appropriate, the applicant may file a
written request for clarification or waiver with the Director, Office of Energy Projects

Hydropower-Licensing.
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4.38(b) First Sage of Consultation. (1) A potential applicant for an original license
that commences prefiling consultation on or after July 23, 2005 must, at the time it files
its notification of intent to seek alicense pursuant to 8 5.5 of this chapter and a Pre-
Application Document pursuant to 8 5.6 of this chapter and, at the same time, provide a
copy of the Pre-Application Document to the entities specified in § 5.6(a) of this chapter.

(23) A potentia applicant for an original license that commences pre-filing
consultation under this part prior to July 23, 2005 or for an exemption must promptly
contact each of the appropriate resource agencies, and affected Indian tribes, and
members of the public likely to be interested in the proceeding; provide them with a
description of the proposed project and supporting information; and confer with them on
project design, the impact of the proposed project (including a description of any existing
facilities, their operation, and any proposed changes), reasonable hydropower
aternatives, and what studies the applicant should conduct. The potential applicant must
provide to the resource agencies, Indian tribes and the Commission the following
information:

(i) Detailed maps showing project boundaries, if any, proper land descriptions of the
entire project area by township, range, and section, as well as by state, county, river, river
mile, and closest town, and also showing the specific location of all proposed project
facilities, including roads, transmission lines, and any other appurtenant facilities;

(if) A general engineering design of the proposed project, with a description of any
proposed diversion of a stream through a canal or penstock;

(iii) A summary of the proposed operational mode of the project;

(iv) Identification of the environment to be affected, the significant resources present,
and the applicant's proposed environmental protection, mitigation, and enhancement
plans, to the extent known at that time;

(v) Streamflow and water regime information, including drainage area, natural flow
periodicity, monthly flow rates and durations, mean flow figuresillustrating the mean
daily streamflow curve for each month of the year at the point of diversion or
impoundment, with location of the stream gauging station, the method used to generate
the streamflow data provided, and copies of all records used to derive the flow data used
in the applicant's engineering calculations;
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(vi)(A) A statement (with a copy to the Commission) of whether or not the applicant
will seek benefits under section 210 of PURPA by satisfying the requirements for
qualifying hydroelectric small power production facilitiesin § 292.203 of this chapter;

(B) If benefits under section 210 of PURPA are sought, a statement on whether or not
the applicant believes diversion (as that term is defined in § 292.202(p) of this chapter)
and arequest for the agencies view on that belief, if any;

(vii) Detailed descriptions of any proposed studies and the proposed methodol ogies to
be employed; and

(viii) Any statement required by 8 4.301(a) of this part.

(32) (i) A potential exemption applicant and a potential applicant for an original
license that commences pre-filing consultation;

(A) on or after July 23, 2005 pursuant to part 5 of this chapter and receives approval
from the Commission to use the license application procedures of this part; or

(B) electsto commence pre-filing consultation under part 4 of this chapter prior to
July 23, 2005; must:

L'--‘ a

aditevisit, with all pertinent agencies, and Indian tribes, and members of the public to
explain the applicant's proposal and its potential environmental impact, to review the
information provided, and to discuss the data to be obtained and studies to be conducted
by the potential applicant as part of the consultation process,

(24) Consult with the resource agencies, and Indian tribes and members of the public
on the scheduling and agenda of the joint meeting; and

(3H4) No later than 15 days in advance of the joint meeting, provide the Commission
with written notice of the time and place of the meeting and a written agenda of the issues
to be discussed at the meeting.

(if) Thejoint meeting must be held no earlier than 30 days, but no later than 60 days,
from, as applicable;
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(A) The date of the Commission’s approval of the potential license applicant’ s request
to use the license application procedures of this part pursuant to the provisions of part 5
of this chapter; or

(B) The date of the potential applicant’s letter transmitting the information required by
paragraph (b)(2) of this section, in the case of a potential exemption applicant or a
potential license applicant that commences pre-filing consultation under this part prior to
July 23, 2005.

(43) Members of the public must be informed of and invited to attend the joint
meeting held pursuant to paragraph (b)(3)&4H of this section by means of the public
notice provision published in accordance with paragraph (g) of this section. Members of
the public attending the meeting are entitled to participate in the meeting and to express
their views regarding resource issues that should be addressed in any application for
license or exemption that may be filed by the potential applicant. Attendance of the
public at any site visit held pursuant to paragraph (b)(3) 2{H-of this section will be at the
discretion of the potential applicant. The potential applicant must make either audio
recordings or written transcripts of the joint meeting, and must promptly provide copies
of these recordings or transcripts to the Commission and, upon request, to any resource
agency, and Indian tribe or member of the public.

(54) Not later than 60 days after the joint meeting held under paragraph (b)(3) of this
section (unless extended within this time period by aresource agency, er Indian tribe, or
members of the public for an additional 60 days by sending written notice to the applicant
and the Director of ©OHL the Office of Energy Projects within the first 60 day period,
with an explanation of the basis for the extension), each interested resource agency and
Indian tribe must provide a potential applicant with written comments:

(i) Identifying its determination of necessary studies to be performed or the
information to be provided by the potential applicant;

(i1) Identifying the basisfor its determination;

(ii1) Discussing its understanding of the resource issues and its goals and objectives
for these resources;
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(iv) Explaining why each study methodology recommended by it is more appropriate
than any other available methodology alternatives, including those identified by the
potential applicant pursuant to paragraph (b)(2)(vii) of this section;

(v) Documenting that the use of each study methodology recommended by it isa
generally accepted practice; and

(vi) Explaining how the studies and information requested will be useful to the
agency, er Indian tribe, or member of the public in furthering its resource goals and
objectives that are affected by the proposed project.

(6) (i) If apotentia applicant and a resource agency or Indian tribe disagree as to any
matter arising during the first stage of consultation or as to the need to conduct a study or
gather information referenced in paragraph (c)(2) of this section, the potential applicant
or resource agency or Indian tribe may refer the dispute in writing to the Director of the
Office of Energy Projects Hydropoewer-Licensing (Director) for resolution.

(if) At the sametime as the request for dispute resolution is submitted to the Director,
the entity referring the dispute must serve a copy of its written request for resolution on
the disagreeing party and any affected resource agency or Indian tribe, which may submit
to the Director awritten response to the referral within 15 days of the referral’s submittal
to the Director.

(iii) Written referrals to the Director and written responses thereto pursuant to
paragraphs (b)(6)(i) or (b)(6)(ii) of this section must be filed with the Commission in
accordance with the Commission's Rules of Practice and Procedure, and must indicate
that they are for the attention of the Director pursuant to 8§ 4.38(b)(6).

(iv) The Director will resolve the disputes by letter provided to the potential applicant
and all affected resource agencies and Indian tribes.

(v) If apotential applicant does not refer a dispute regarding a request for a potential
applicant to obtain information or conduct studies fer-trfermation (other than a dispute
regarding the information specified in paragraph (b)(2) of this section) or a study to the
Director under paragraph (b)(6) of this section, or if a potential applicant disagrees with
the Director's resolution of a dispute regarding a request for information (other than a
dispute regarding the information specified in paragraph (b)(2) of this section) or a study,
and if the potential applicant does not provide the requested information or conduct the
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requested study, the potential applicant must fully explain the basis for its disagreement
in its application.

(vi) Filing and acceptance of an application will not be delayed, and an application
will not be considered deficient or patently deficient pursuant to 8 4.32 (e)(1) or (e)(2) of
this part, merely because the application does not include a particular study or particular
information if the Director had previously found, under paragraph (b)(6)(iv) of this
section, that each such study or information is unreasonable or unnecessary for an
informed decision by the Commission on the merits of the application or use of the study
methodology requested is not a generally accepted practice.

(7) Thefirst stage of consultation ends when al participating agencies and Indian
tribes provide the written comments required under paragraph (b)(5) of this section or 60
days after the joint meeting held under paragraph (b)(3) of this section, whichever occurs
first, unless aresource agency or Indian tribe timely notifies the applicant and the
Director of OHLENnergy Projects of its need for more time to provide written comments
under paragraph (b)(5) of this section, in which case the first stage of consultation ends
when all participating agencies and Indian tribes provide the written comments required
under paragraph (b)(5) of this section or 120 days after the joint meeting held under
paragraph (b)(5) of this section, whichever occursfirst.

4.38(c) Second stage of consultation. (1) Unless determined to be unnecessary by the
Director pursuant to paragraph (b)(6) of this section, a potential applicant must diligently
conduct all reasonable studies and obtain all reasonable information requested by
resource agencies and Indian tribes under paragraph (b) of this section that are necessary
for the Commission to make an informed decision regarding the merits of the application.
These studies must be completed and the information obtained:

(i) Priortofiling the application, if the results:

(A) Would influence the financial (e.g., instream flow study) or technical feasibility
of aproject (e.g., study of potential mass soil movement); or

(B) Areneeded to determine the design or location of project features, reasonable
aternatives to the project, the impact of the project on important natural or cultural
resources (e.g., resource surveys), or suitable mitigation or enhancement measures, or to
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minimize impact on significant resources (e.g., wild and scenic river, anadromous fish,
endangered species, caribou migration routes);

(if) After filing the application but before issuance of alicense or exemption, if the
applicant otherwise complied with the provisions of paragraph (b)(2) of this section, and
the study or information gathering would take longer to conduct and evaluate than the
time between the conclusion of the first stage of consultation and the expiration of the
applicant's preliminary permit or the application filing deadline set by the Commission,

(iii) After anew license or exemption isissued, if the studies can be conducted or the
information obtained only after construction or operation of the proposed facilities, would
determine the success of protection, mitigation, or enhancement measures (e.g., post-
construction monitoring studies), or would be used to refine project operation or modify
project facilities.

(2) If, after the end of the first stage of consultation as defined in paragraph (b)(7) of
this section, aresource agency or Indian tribe requests that the potential applicant conduct
astudy or gather information not previously identified and specifies the basis and
reasoning for its request, under paragraphs (b)(5) (i)-(vi) of this section, the potential
applicant must promptly initiate the study or gather the information, unless the study or
information is unreasonable or unnecessary for an informed decision by the Commission
on the merits of the application or use of the methodology requested by a resource agency
on Indian tribe for conducting the study is not a generally accepted practice. The
applicant may refer any such request to the Director of the Office of Energy Projects
Hydropower-Licensing for dispute resolution under the procedures set forth in paragraph
(b)(6) of this section and need not conduct prior to filing any study determined by the
Director to be unreasonable or unnecessary or to employ a methodology that is not
generally accepted.

(3)(1) Theresults of studies and information-gathering referenced in paragraphs
(©)(1)(ii) and (c)(2) of this section will be treated as additional information; and

(if) Filing and acceptance of an application will not be delayed and an application will
not be considered deficient or patently deficient pursuant to 8 4.32(e)(1) or (€)(2) merely
because the study or information gathering is not complete before the application isfiled.

(4) A potential applicant must provide each resource agency and Indian tribe with:

(i) A copy of its draft application that:
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(A) Indicatesthe type of application the potential applicant expectsto file with the
Commission; and

(B) Respondsto any comments and recommendations made by any resource agency
or Indian tribe, either during the first stage of consultation or under paragraph (c)(2) of
this section;

(i) Theresults of al studies and information-gathering either requested by that
resource agency or Indian tribe in the first stage of consultation (or under paragraph
(c)(2) of this section if available) or which pertain to resources of interest to the resource
agency and Indian tribe and which were identified by the potential applicant pursuant to
paragraph (b)(2)(vii) of this section, including a discussion of the results and any
proposed protection, mitigation, or enhancement measures; and

(iii) A written request for review and comment.

(5) A resource agency or Indian tribe will have 90 days from the date of the potential
applicant's letter transmitting the paragraph (c)(4) information to it to provide written
comments on the information submitted by a potential applicant under paragraph (c)(4) of
this section.

(6) If the written comments provided under paragraph (c)(5) of this section indicate
that a resource agency and Indian tribe has a substantive disagreement a potential
applicant's conclusions regarding resource impacts or its proposed protection, mitigation,
or enhancement measures, the potential applicant will:

(i) Hold ajoint meeting with the resource agency or Indian tribe and other agencies
with similar or related areas of interest, expertise, or responsibility not later than 60 days
from the date of the written comments of the disagreeing agency or Indian tribe to discuss
and to attempt to reach agreement on its plan for environmental protection, mitigation, or
enhancement measures,

(if) Consult with the disagreeing agency or Indian tribe and other agencies with
similar or related areas of interest, expertise, and responsibility on the scheduling of the
joint meeting; and

(ili) At least 15 daysin advance of the meeting, provide the Commission with written
notice of the time and place of the meeting and a written agenda of the issues to be
discussed at the meeting.
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(7) The potential applicant and any disagreeing resource agency or Indian tribe may
conclude ajoint meeting with a document embodying any agreement among them
regarding environmental protection, mitigation, or enhancement measures and any issues
that are unresolved.

(8) The potential applicant must describe al disagreements with a resource agency or
Indian tribe on technical or environmental protection, mitigation, or enhancement
measures in its application, including an explanation of the basis for the applicant's
disagreement with the resource agency or Indian tribe, and must include in its application
any document devel oped pursuant to paragraph (¢)(7) of this section.

(9) A potential applicant may file an application with the Commission if:

(i) It has complied with paragraph (c)(4) of this section and no resource agency or
Indian tribe has responded with substantive disagreements by the deadline specified in
paragraph (c)(5) of this section; or

(i1) It has complied with paragraph (c)(6) of this section and a resource agency or
Indian tribe has responded with substantive disagreements.

(10) The second stage of consultation ends:

(i) Ninety days after the submittal of information pursuant to paragraph (c)(4) of this
section in cases where no resource agency or Indian tribe has responded with substantive
disagreements; or

(ii) At the conclusion of the last joint meeting held pursuant to paragraph (c)(6) of
this section in case where a resource agency or Indian tribe has responded with
substantive disagreements.

4.38(d) Third Stage of Consultation. (1) The third stage of consultation isinitiated by
the filing of an application for alicense or exemption, accompanied by atransmittal |etter
certifying that at the same time copies of the application are being mailed to the resource
agencies, Indian tribes, and-other government offices, and consulted members of the
public specified in paragraph (d)(2) of this section.

(2) Assoon as an applicant files such application documents with the Commission, or
promptly after receipt in the case of documents described in paragraph (d)(2)(iii) of this
section, as the Commission may direct, the applicant must serve on every resource
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agency, and Indian tribes, and member of the public consulted, and on other government
offices copies of:

(i) Itsapplication for alicense or an exemption from licensing;

(i) Any deficiency correction, revision, supplement, response to additional
information request, or amendment to the application; and

(iii) Any written correspondence from the Commission requesting the correction of
deficiencies or the submittal of additional information.

4.38(e) Waiver of compliance with consultation requirements. (1) If aresource
agency or Indian tribe waives in writing compliance with any requirement of this section,
apotential applicant does not have to comply with that requirement as to that agency or
tribe.

(2) If aresource agency or Indian tribe fails to timely comply with a provision
regarding a requirement of this section, a potential applicant may proceed to the next
sequential requirement of this section without waiting for the resource agency or Indian
tribe to comply.

(3) Thefailure of aresource agency or Indian tribe to timely comply with a provision
regarding a requirement of this section does not preclude its participation in subsequent
stages of the consultation process.

(4) Following October 23, 2003, a potential license applicant engaged in pre-filing
consultation under part 4 may during first stage consultation request to incorporate into
pre-filing consultation any element of the integrated license application process provided
for in part 5 of this chapter. Any such request must be accompanied by a

(i) Specific description of how the element of the part 5 license application would fit
into the pre-filing consultation process under this part; and

(i) Demonstration that the potential license applicant has made every reasonable
effort to contact all resource agencies, Indian tribes, non-governmental organizations, and
others affected by the applicant's proposal, and that a consensus exists in favor of
incorporating the specific element of the part 5 process into the pre-filing consultation
under this part.
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4.38(f) Application requirements documenting consultation and any disagreements
with resource agencies. An applicant must show in Exhibit E of its application that it
has met the requirements of paragraphs (b) through (d) and paragraphs (g) and (h) of this
section, and must include a summary of the consultation process and:

(1) Any resource agency's or Indian tribe’ s |etters containing comments,
recommendations, and proposed terms and conditions;

(2) Any letters from the public containing comments and recommendations;

(3) Notice of any remaining disagreements with a resource agency or Indian tribe on:

(i) The need for astudy or the manner in which a study should be conducted and the
applicant's reasons for disagreement;

(i) Information on any environmental protection, mitigation, or enhancement
measure, including the basis for the applicant's disagreement with the resource agency or
Indian tribe.

(4) Evidence of any waivers under paragraph (e) of this section;

(5) Evidence of all attempts to consult with a resource agency or Indian tribe copies
of related documents showing the attempts, and documents showing the conclusion of the
second stage of consultation.

(6) An explanation of how and why the project would, would not, or should not,
comply with any relevant comprehensive plan as defined in § 2.19 of this chapter and a
description of any relevant resource agency or Indian tribe determination regarding the
consistency of the project with any such comprehensive plan;
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(78) A descn pt|on of how the appl |cant S proposal addrews the agnlflcant resource
issues raised at the joint meeting held pursuant to paragraph (b)(3){2} of this section; and

(89) A list containing the name and address of every Federal, state, and interstate
resource agency and Indian tribe with which the applicant consulted pursuant to
paragraph (a)(1) of this section.

4.38(g) Public participation. (1) At least 14 daysin advance of the joint meeting held
pursuant to paragraph (b)(3) {&)-of this section, the potential applicant must publish
notice, at least once, of the purpose location, and timing of the joint meeting, in adaily or
weekly newspaper published in each county in which the proposed project or any part
thereof issituated. The notice shall include a summary of the major issuesto be
discussed at the joint meeting.

(2)(i) A potential applicant must make available to the public for inspection and
reproduction the information specified in paragraph (b)(2) {2} of this section from the
date on which the notlce reqw red by paragraph (g)(l) of thls sectlon IS f| rst publ |shed
until grap :

order is |ssued on any the license appllcatlon

(i) The provisions of § 4.32(b) will govern the form and manner in which the
information is to be made available for public inspection and reproduction.

(iii) A potential applicant must make available to the public for inspection at the joint
meeting required by paragraph (b)(3){2) of this section at |east two copies of the
information specified in paragraph (b)(2){2)- of this section.
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(h) Critical Energy Infrastructure Information. If this section requires an applicant to

reveal Critical Energy Infrastructure Information, as defined by 8§ 388.113(c) of this
chapter, to any person, the applicant shall follow the procedures set out in § 4.32(k).
ASMODIFIED BY FINAL RULE IN RM03-6-000

8 4.39 Specifications for maps and drawings.

All required maps and drawings must conform to the following specifications, except
as otherwise prescribed in this chapter:

(@ Each original map or drawing must consist of a print on silver or gelatin 35mm
microfilm mounted on Type D (3 1/4 inches by 7 3/8 inches) aperture cards. Fwe
duplicates must-be-made-ef-each-original: Full-sized prints of maps and drawings must
be on sheets no smaller than 24 by 36 inches and no larger than 28 by 40 inches. A space
five inches high by seven inches wide must be provided in the lower right hand corner of
each sheet. The upper half of this space must bear the title, numerical and graphical
scale, and other pertinent information concerning the map or drawing. The lower half of
the space must be left clear. Exhibit G drawings must be stamped by a Registered Land
Surveyor. If the drawing size specified in this paragraph limits the scale of drawings
structural drawings (exhibit F drawings) described in paragraph (c) of this section, a
smaller scale may be used for those drawings. Potential applicants or licensees may be
required to file maps or drawingsin electronic format as directed by the Commission.
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(b) Each map must have a scale in full-sized prints no smaller than one inch equals
0.5 milesfor transmission lines, roads, and similar linear features and no smaller than one
inch equals 1,000 feet for other project features, including the project boundary. Where
maps at these scale do not show sufficient detail, large scale maps may be required under
§-4.31f). Each map must show:

(e) The maps and drawings showing project location information and details of project
structures must be filed in accordance with the Commission's instructions on submission
of Critical Energy Infrastructure Information in § 388.112 and 388.113 of subchapter X
of this chapter..

Subpart E — Application for Licensefor Major Unconstructed Project and M aj or
Modified Project

§4.40 Applicability

In subsection (b), change "Division of Hydropower Licensing” to "Office of
Energy Projects.”

8441 Contents of application.

(©(4)()) The minimum, mean, and maximum recorded flows in cubic feet per second
of the stream or other body of water at the powerplant intake or point of diversion, with a
specification of any adjustment made for evaporation, |eakage minimum flow releases
(including duration of releases) or other reductionsin available flow; a monthly flow
duration curves indicating the period of record and the gauging stations used in deriving
the curves; and a specification of the critical streamflow used to determine the
dependabl e capacity;
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(©)(4)(iii) The estimated minimum and maximum hydraulic capacity of the
powerplant in terms of flow and efficiency (cubic feet per second and one-half, full and
best gate), and the corresponding generator output in kilowatts.

(e)(4) A statement of the estimated average annual cost of the total project as
proposed specifying any projected changes in the costs (life-cycle costs) over the
estimated financing or licensing period if the applicant takes such changes into account,
including:

(i) Cost of capital (equity and debt);

(i) Local, state, and Federa taxes,

(iii) Depreciation and amortization, and

(iv) Operation and maintenance expenses, including interim replacements, insurance,
administrative and general expenses, and contingencies; and

(v) The estimated capital cost and estimated annual operation and maintenance
expense of each proposed environmental measure;

(e)(7) A statement and evaluation of the consequences of denial of the license
application and a brief perspective of what future use would be made of the proposed site
if the proposed project were not constructed; and

(8) A statement specifying the sources and extent of financing and annual revenues
available to the applicant to meet the costs identified in paragraphs (e)(1) and (4) of this
section;

(9) An estimate of the cost to develop the license application; and

(10) The on-peak and off-peak values of project power, and the basis for estimating
the values, for projects which are proposed to operate in a mode other than run-of-river.

In 4.41(f)(9)(i), change "Soil Conservation Service" to "Natural Resources
Conservation Service".

(h) Exhibit G isamap of the project that must conform to the specifications of § 4.39.
In addition to the other components of Exhibit G, the applicant must provide the project
boundary data in a georeferenced electronic format - such as ArcView shapefiles,
GeoMediafiles, Maplnfo files, or any similar format. The electronic boundary data must
be positionally accurate to + 40 ft, in order to comply with the National Map Accuracy
Standards for maps at a 1:24,000 scale (the scale of the USGS quadrangle maps). The
electronic exhibit G data must include a text file describing the map projection used (i.e.,
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UTM, State Plane, Decimal Degrees, etc.), the map datum (i.e., North American 27,
North American 83, etc.) and the units of measurement (i.e., feet, meters, miles, etc.).
Three sets of the maps must be submitted on CD or other appropriate electronic media. |1f
more than one sheet is used for the paper maps, the sheets must be numbered
consecutively, and each sheet must bear a small insert sketch showing the entire project
and indicating that portion of the project depicted on that sheet. Each sheet must contain
aminimum of three known reference points. The latitude and longitude coordinates, or
state plane coordinates, of each reference point must be shown. If at any time after the
application isfiled there is any change in the project boundary, the applicant must submit,
within areasenable-peried 90 days following the completion of project construction, a
final exhibit G showing the extent of such changes. The map must show:

(h)(2) Project boundary. The map must show a project boundary enclosing al project
works and other features described under paragraph (b) of this section (Exhibit A) that
areto belicensed. If accurate survey information is not available at the time the Heense
application isfiled, the applicant must so state, and a tentative boundary may be
submitted.

(h(3) .... (iv) The project location must include the most current information
pertaining to affected federal lands as described under § 4.81(b)(5).

(h@..... (i) Lands over which the applicant has acquired or plansto acquire
rights to occupancy and use other than fee title, including rights acquired te-be-required
or to be acquired by easement or lease.

Subpart F — Application for Licensefor Major Project—Existing Dam
§ 4.50 Applicability
§4.51 Contents of Application.

(©)(2)(1i) The minimum, mean, and maximum recorded flows in cubic feet per second
of the stream or other body of water at the powerplant intake or point of diversion, with a
specification of any adjustment made for evaporation, |eakage minimum flow releases

(including duration of releases) or other reductions in available flow; a monthly flow
duration curves indicating the period of record and the gauging stations used in deriving
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the curves; and a specification of the critical streamflow used to determine the
dependabl e capacity;

(c)(2)(ii1) The estimated hydraulic capacity of the powerplant (minimum and
maximum flow through the powerplant) in cubic feet per second;

(e)(4) A statement of the estimated average annual cost of the total project as
proposed, specifying any projected changes in the costs (life-cycle costs) over the
estimated financing or licensing period if the applicant takes such changes into account,
including:

(i) Cost of capital (equity and debt);

(i) Local, state, and Federa taxes,

(iii) Depreciation and amortization, and

(iv) Operation and maintenance expenses, including interim replacements, insurance,
administrative and general expenses, and contingencies; and

(v) Theestimated capital cost and estimated annual operation and maintenance
expense of each proposed environmental measure.

(e)(7) An estimate of the cost to develop the license application; and

(8) The on-peak and off-peak values of project power, and the basis for estimating the
values, for projects which are proposed to operate in a mode other than run-of-river; and

(90 The estimated average annual increase or decrease in project generation, and the
estimated average annual increase or decrease of the value of project power due to a
change in project operations (i.e., minimum bypass flows, limits on reservoir
fluctuations).

(9) Exhibit F. See §4.41(g)of this chapter.-eonsists-ef-general-design-drawings-of-the
.- inal
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Subpart G — Application for Licensefor Minor Water Power Projects5 Megawatts

or Less
§4.60 Applicability and notice to agencies.
In subsection (b), change "Division of Public Information” to "Public Reference
Room."
§4.61 Contents of application.

(c) Exhibit A isadescription of the project and the proposed mode of operation.
(1) Theexhibit must include, in tabular form if possible, as appropriate:
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(vii) The estimated minimum and maximum hydraulic capacity of the plant (flow
through the plant) in cubic feet per second and estimated average flow of the stream or
water body at the plant or point of diversion; for projects with installed capacity of more
than 1.5 megawatts, a monthly flow duration curves and a description of the drainage
areafor the project site must be provided;

(X) The estimated capital costs and estimated annual operation and maintenance
expense of each proposed environmental measure.

(2) Statethe purposes of the project (for example, use of power output).

(3) Anestimate of the cost to develop the license application; and

(4) The on-peak and off-peak values of project power, and the basis for estimating the
values, for projects which are proposed to operate in a mode other than run-of-river.

(5 The estimated average annual increase or decrease in project generation, and the
estimated average annual increase or decrease of the value of project power dueto a
change in project operations (i.e., minimum bypass flows, limiting reservoir fluctuations)
for an application for a new license;

(6) Theremaining undepreciated net investment, or book value of the project;

(7) Theannual operation and maintenance expenses, including insurance, and
administrative and general costs,

(8) A detailed single-line electrical diagram;

(9) A statement of measures taken or planned to ensure safe management, operation,
and maintenance of the project.

(e) Exhibit F. See § 4.41(qg) of this chapter. -consists-ef-genera-drawings-of-the
i reinal orol
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(f) Exhibit G. See § 4.41(h) of this chapter.+s-a+nap-of-the-project—The-map-heed-net
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Subpart H — Application for Licensefor Transmission Line Only
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8§4.70 Applicability

This subpart appliesto any application for license issued solely for atransmission line

that transmits power from a licensed water power project er-other-hydroelectricpower
project-autherized-by-Congressto the point of junction with the distribution system or

with the interconnected primary transmission system.
8§4.71 Contentsof Application

Subpart | — Application for Preliminary Permit; Amendment and Cancellation of
Preliminary Permit

§4.80 Applicability
8§4.81 Contentsof Application

(b)(5) All lands of the United States that are enclosed within the proposed project
boundary described under paragraph (€)(3) of this section, identified and tabulated on a
separate sheet by legal subdivisions of a public land survey of the affected area, if
available. If the project boundary includes lands of the United States, such lands must be
identified on a completed land description form, provided by the Commission. The
project location must identify any Federal reservation, Federal tracts, and townships of
the public land surveys (or official protractions thereof if unsurveyed). A copy of the
form must also be sent to the Bureau of Land Management state office where the project
islocated;

§4.82 Amendments

8§4.83 Cancellation and loss of priority

Subpart J- Exemption of Small Conduit Hydroelectric Facilities
§ 4.90 Applicability and purpose.

Change "8 4.30(b)(26)" to "§ 4.30(b)(28)".
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8§ 4.91 [reserved]
8 4.92 Contents of exemption application.
Change all referencesto "§ 4.30(b)(26)" to "§ 4.30(b)(28)".
(@) An application for exemption for this subpart must include:

(2) ExhibitsA, E, F, and GA-B-E-ane-G.

(c) Exhibit A. Exhibit A must describe the small conduit hydroelectric facility and
proposed mode of operation with appropriate references to Exhibits BF and G. To the
extent feasible the information in this exhibit may be submitted in tabular form. The
following information must be included.

eenduH—hydreeIeetneﬁaeHWG isa map of the project and boundary and must conform
to the specifications of § 4.41(h) of this chapter.

(f) Exhibit GF. Exhibit GF isaset of drawings showing the structures and equipment
of the smaI I condU|t hydroel ectric facr I |ty—'Fhedraqwngsmast—melade1eLan—eIe¢at|en

Conform to the specrfr catr ons of § 4.41(g) of th| S chapter

8§4.93 Action on exemption applications.
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In this section, change all references from "§ 4.30(b)(26)(v)" to "8 4.30(b)(28)(v)".
§4.94 Standard termsand conditions of exemption.
84.95 Surrender of exemption.
§4.96 Amendment of exemption.

Subpart K- Exemption of Small Hydroelectric Power Projects of 5 M egawatts or
Less.

§4.101 Applicability.
In this section, remove " 8§ 4.30(b)(27)" and add "8 4.30(b)(29)" in its place.
§4.102 Surrender of Exemption.
8§4.103 General provisionsfor case-specific exemption.
§4.104 Amendment of exemption.
§4.105 Action on exemption applications.
84.106 Standard termsand conditions of case-specific exemption from licensing.
84.107 Contentsof application for exemption from licensing.

(d) Exhibit BG. Exhibit G isamap of the project and boundary and must conform to
the specm cations of § 4 41(h) of this chapter %bﬂ—B—rs&geneml—leeaﬂe&map—whmh
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(f) Exhibit F&. Exhibit Fisaset of drawings showing the structures and equipment
of the small hydroel ectrlc faC| lity and must conform to the specmcatlons of 84. 41(g) of
this chapter. & v A S a ,

§4.108 Contents of application for exemption from provisions other than licensing.
Subpart L- Application for Amendment of License
§4.200 Applicability.

4.200(c) Change"on" to"in".

§4.201 Contents of Application.

84.202 Alteration and extension of license.
Subpart M — Fees Under Section 30(e) of the Act
PART 9

Part 9—Transfer of License or Lease of Project Property

In section 9.1, change "4.31" t0 "4.32".
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In section 9.10 — Change "4.31" to "4.32(b)(1)".

PART 16

Part 16 — Procedures Relating to Takeover and Relicensing of Licensed Projects
Subpart A — General Provisions
§16.1 Applicability.

(c) Any potential applicant for anew or subsequent license for which the deadline for
the notice of intent required by 8 16.6 falls on or after July 23, 2005 and which wishes to
develop and file its application pursuant to this part, must seek Commission authorization
to do so pursuant to the provisions of part 5 of this chapter.

§16.2 Definitions.
§816.3 Public notice of projectsunder expiring licenses.
§16.4 Acceleration of alicense expiration date.

§16.5 Siteaccessfor acompeting applicant.

Subpart B —Applicationsfor Project Subject to
Sections 14 and 15 of the Federal Power Act

816.6 Notification proceduresunder section 15 of the Federal Power Act.

16.6(a) Applicability. This section appliesto alicensee of an existing project subject to
sections 14 and 15 of the Federal Power Act.

16.6(b) Requirement to Notify. In order to notify the Commission under section 15 of
the Federal Power Act whether alicensee intends to file or not to file an application for a
new license, the licensee must file with the Commission an original and fourteen copies
of aletter that contains the following information:

(1) Thelicensee's name and address.
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(2) The project number.
(3) Thelicense expiration date.
(4) Anunequivocal statement of the licensee's intention to file or not to file an
application for anew license.
(5) Thetype of principal project works licensed, such as dam and reservoir,
powerhouse, or transmission lines.
(6) Whether the application isfor a power or nonpower license.
(7) Thelocation of the project by state, county, and stream, and, when appropriate, by
city or nearby city.
(8 Theinstalled plant capacity.
(9 Thelocation or locations of all the sites where the information required under §
16.167 is available to the public.
(10) The names and mailing addresses of
(i) Every county in which any part of the project islocated, and in which any Federal
facility that is used by the project is located,;
(ii) Every city, town, hadiantribe-or similar political subdivision:
(A) Inwhich any part of the project islocated and any Federal facility that is used by
the project islocated, or
(B) That has a population of 5,000 or more people and is located within 15 miles of
the project dam,
(iii) Every irrigation district, drainage district, or ssimilar special purpose political
subdivision:
(A) Inwhich any part of the project islocated and any Federal facility that is used by
the project is located, or
(B) That owns, operates, maintains, or uses any project facility or any Federal facility
that is used by the project; and
(iv) Every other political subdivision in the general area of the project that thereis
reason to believe would be likely to be interested in, or affected by, the notification; and
(v) Affected Indian tribes.

16.6(c) When to notify. The licensee must notify the Commission as required in
paragraph (b) of this section at least five years, but not more than five and one-half years,
before its existing license expires.

16.6(d) Commission notice. Upon receipt of the notification required under
paragraph (c) of this section, the Commission will provide notice of the licensee's intent
to file or not to file an application for anew license by:

(1) If thenotification isfiled prior to July 23, 2005;
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(i%) Publishing notice in the FEDERAL REGISTER;

(it 2) Publishing notice oncein adaily or weekly newspaper published in the county
or counties in which the project or any part thereof or the lands affected thereby are
Situated; and

(il 3) Notifying the appropriate Federal and state resource agencies, state water
quality and coastal zone management consistency certifying agencies, and Indian tribes
by mail.

(2) If the naotification isfiled on or after July 23, 2005, pursuant to the provisions of §
5.8 of this chapter.

§16.7 Information to be made availableto the public at the time of notification of
intent under Section 15(b) of the Federal Power Act.

16.7(a) Applicability. This section appliesto alicensee of an existing project subject
to sections 14 and 15 of the Federal Power Act.

16.7(b) Requirement to make information available. A licensee must make the
information specified in paragraph (d) of this section reasonably available to the public
for inspection and reproduction, from the date on which the licensee notifies the
Commission pursuant to 8 16.6(c) of this part until the date any relicensing proceeding
for the project is terminated.

16.7(c) Requirement to supplement information. A licensee must supplement the
information it is required to make available under the provisions of paragraph (d) with
any additional information developed after the filing of a notice of intent.

16.7(d) Information to be made available. (1) A licensee for which the deadline for
filing anotification of intent to seek a new or subsequent license is on or after July 23,
2005 must, at thetime it files a notification of intent to seek alicense pursuant to 8 5.5 of
this chapter, provide a copy of the Pre-Application Document required by 8 5.6 of this
chapter to the entities specified in that paragraph.

(22) A licensee for which the deadline for filing a notification of intent to seek a new
or subsequent licenseis prior to July 23, 2005, and which elects to seek a license pursuant
to this part A-Heenrsee-must make the following information regarding its existing project
reasonably available to the public as provided in paragraph (b) of this section:

(1) The following construction and operation information:
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(A) theoriginal license application and the order issuing the license and any
subsequent license application and subsequent order issuing a license for the existing
project, including

(1) Approved Exhibit drawings, including as-built exhibits,

(2) Any order issuing amendments or approving exhibits,

(3) Any order issuing annual licenses for the existing project;

(B) All datarelevant to whether the project is and has been operated in accordance
with the requirements of each license article, including minimum flow requirements,
ramping rates, reservoir elevation limitations, and environmental monitoring data;

(C) A compilation of project generation and respective outflow with time increments
not to exceed one hour, unless use of another time increment can be justified, for the
period beginning five years before the filing of a notice of intent;

(D) Any public correspondence related to the existing project;

(E) Any report on the total actual annual generation and annnual operation and
maintenance costs for the period beginning five years before the filing of a notice of
intent;

(F) Any reports on original project costs, current net investment, and available fundsin
the amortization reserve account;

(G) A current and complete electrical single-line diagram of the project showing the
transfer of electricity from the project to the area utility system or point of use; and

(H) Any bill issued to the existing licensee for annual charges under Section 10(e) of
the Federal Power Act.

(i1) Thefollowing safety and structural adequacy information:

(A) The most recent emergency action plan for the project or aletter exempting the
project from the emergency action plan requirement

(B) Any independent consultant's reports required by part 12 of this chapter and filed
on or after January 1, 1981;

(C) Any report on operation or maintenance problems, other than routine maintenance,
occurring within the five years preceding the filing of a notice of intent or within the most
recent five-year period for which data exists, and associated costs of such problems under
the Commission's Uniform System of Accounts;

(D) Any construction report for the existing project; and

(E) Any public correspondence relating to the safety and structural adequacy of the
existing project.

(ii1) Thefollowing fish and wildlife resources information:

(A) Any report on the impact of the project's construction and operation on fish and
wildlife resources;
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(B) Any existing report on any threatened or endangered species or critical habitat
located in the project area, or affected by the existing project outside the project areg;

(C) Any fish and wildlife management plan related to the project area prepared by the
existing licensee or any resource agency; and

(D) Any public correspondence relating to the fish and wildlife resources within the
project area.

(iv) Thefollowing recreation and land use resources information:

(A) Any report on past and current recreational uses of the project area;

(B) Any map showing recreational facilities and areas reserved for future devel opment
in the project area, designated or proposed wilderness areas in the project area; Land and
Water Conservation Fund lands in the project area, and designated or proposed Federal or
state wild and scenic river corridors in the project area.

(C) Any documentation listing the entity responsible for operating and maintaining
any existing recreational facilitiesin the project area; and

(D) Any public correspondence relating to recreation and land use resources within
the project area.

(v) Thefollowing cultural resources information:

(A) Except as provided in paragraph (d)(2)(v)(B) of this section, a licensee must make
available:

(1) Any report concerning documented archeol ogical resources identified in the
project area;

(2) Any report on past or present use of the project area and surrounding areas by
Native Americans; and

(3) Any public correspondence relating to cultural resources within the project area.

(B) A licensee must delete from any information made available under paragraph
(d)(2)(v)(A) of this section, specific site or property locations the disclosure of which
would create arisk of harm, theft, or destruction of archeological or Native American
cultural resources or to the site at which the resources are located, or would violate any
Federal law, including the Archeological Resources Protection Act of 1979, 16 U.S.C.
470w-3, and the National Historic Preservation Act of 1966, 16 U.S.C. 470hh.

(vi) Thefollowing energy conservation information under Section 10(a)(2)(C) of the
Federal Power Act related to the licensee's efforts to conserve electricity or to encourage
conservation by its customersincluding:

(A) Any plan of the licensee;

(B) Any public correspondence; and

(C) Any other pertinent information relating to a conservation plan.
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(3) (1) If this paragraph of requires an applicant to reveal Critical Energy
Infrastructure Information (CElI), as defined in § 388.113(c) of this chapter, to the
public, the applicant shall omit the CEIl from the information made available and insert
the following inits place:

(i) A statement that CEII is being withheld;

(if) A brief description of the omitted information that does not reveal any CEIl; and

(iii) Thisstatement: "Procedures for obtaining accessto Critical Energy Infrastructure
Information (CEIl) may be found at 18 CFR 8 388.113. Requests for access to CEl|
should be made to the Commission's CEIl Coordinator."

(2) The applicant, in determining whether information constitutes CEII, shall treat the
information in a manner consistent with any filings that applicant has made with the
Commission and shall adhere to any previous determinations by the Commission or the
CEll Coordinator involving the same or like information.

(3) The procedures contained in 88 388.112 and 388.113 of this chapter regarding
designation of, and accessto, CEll, shall apply in the event of a challengeto a CEll
designation or arequest for accessto CEIl. If it is determined that information is not
CEIl or that a requester should be granted accessto CElI, the applicant will be directed to
make the information available to the requester. ASMODIFIED BY FINAL RULE
IN RM 03-6-000

(e) Form, place, and hours of availability, and cost of reproduction.

(1) A licensee must make the information specified in paragraph (d) of this section, or
the Pre-Application Document, as applicable, available to the public for inspection:

(i) Atitsprincipal place of business or at any other location or locations that are more
accessible to the public, provided that all of the information is availablein at least one
location:

(ii) During regular business hours; and

(ii1) Inaform that isreadily accessible, reviewable, and reproducible.

(2) Except as provided in paragraph (€)(3) of this section, a licensee must make
requested copies of the information specified in paragraph (c) of this ection available
either:

(i) Atitsprincipa place of business or at any other location or locations that are more
accessible to the public, after obtaining reimbursement for reasonable cost of
reproduction; or

(it) Through the mail, after obtaining reimbursement for reasonable costs of
reproduction.
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(3) A licensee must make requested copies of the information specified in paragraph
(d) of this section available to the United States Fish and Wildlife Service, the National
Marine Fisheries Service, Indian tribes, and the state agency responsible for fish and
wildlife resources without charge for the costs of reproduction or postage.

16.7(f) Unavailability of required information. Anyone may file a petition with the
Commission requesting access to the information specified in paragraph (d) of this
section if it believes that alicensee is not making the information reasonably available for
public inspection or reproduction. The petition must describe in detail the basis for the
petitioner's belief.

16.7(g) Public correspondence. A licensee may compile and make available in one
fileal the public correspondence required to be made available for inspection and
reproduction by 8§16.267(d)(1)(iv), (d)(2)(v), (d)(3)(iv), (d)(4)(iv), and (d)(6)(ii).

§16.8 Consultation Requirements.

16.8(a) Requirement to consult. (1) Beforeit files any application for a new license, a
non-power license, an exemption from licensing, or, pursuant to 816.25 or 816.26 of this
part, a surrender of a project, a potential applicant must consult with the relevant Federal,
state, and interstate resource agencies, including the National Marine Fisheries Service,
the United States Fish and Wildlife Service, the National Park Service, the United States
Environmental Protection Agency, the Federal agency administering any United States
lands utilized or occupied by the project, the appropriate state fish and wildlife agencies,
the appropriate state water resource management agencies, the certifying agency under
Section 401(a)(1) of the Federal Water Pollution Control Act (Clean Water Act), 33
U.S.C. 1341(c)(1)) and Indian tribe that may be affected by the project.

(2) Each requirement in this section to contact or consult with resource agencies or
Indian tribes shall require as well that the potential applicant contact or consult with
members of the public

(3) If the potential applicant for a new or subsequent license commences first stage
pre-filing consultation under this part on or after July 23, 2005, it must file a notification
of intent to file alicense application pursuant to § 5.5 of this chapter and a Pre-
Application Document pursuant to the provisions of 8 5.6 of this chapter.

(42) The D| rector of the Offlce of Hyel#epewer—lzmensﬁgLEnergy Projects er-the

! » A will, upon
request prowde alist of known approprlate Federal, state, and interstate resource
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agencies, and-Indian tribes, and local, regional, or national non-governmental
organizations likely to be interested in any license application proceeding.

(53)(1) Beforeit files an amendment that would be consider as material under § 4.35
of this part, to any application subject to this section, an applicant must consult with the
resource agencies and Indian tribes listed in paragraph (a)(1) of this section allow such
agencies and tribes at least 60 days to comment on a draft of the proposed amendment
and to submit recommendations and conditions to the applicant. The amendment asfiled
must summarize the consultation with the resource agencies and Indian tribes on the
proposed amendment and respond to any obligations, recommendations or conditions
submitted by the agencies or Indian tribes.

(i1) If the applicant has any doubt as to whether a particular amendment would be
subject to the pre-filing consultation requirements of this section, the applicant may file a
written request for clarification with the Director; of Energy Projects-Otfice-of

Hydropewer-Licensing:

16.8(b) First Sage of Consultation. (1) A potential applicant for a new or subsequent
license must, at the timeit filesits notification of intent to seek alicense pursuant to 8 5.5
of this chapter, provide a copy of the Pre-Application Document required by § 5.6 of this
chapter to the entities specified in § 5.6(a) of this chapter.

(263 A potential applicant for a nonpower license or exemption or a potential
applicant which elects to use the licensing procedures of Parts 4 and 16 of this chapter
prior to July 23, 2005, must promptly contact each of the appropriate resource agencies,
and Indian tribes, and members of the public listed in paragraph (a)(1) of this section, and
the Commission with the following information:

(i) Detailed maps showing existing project boundaries, if any, proper land
descriptions of the entire project area by township, range, and section, as well as by state,
county, river, river mile, and closest town, and also showing the specific location of all
existing and proposed project facilities, including roads, transmission lines, and any other
appurtenant facilities;

(ii) A general engineering design of the existing project and any proposed changes,
with a description of any existing or proposed diversion of a stream through a canal or
penstock;

(iii) A summary of the existing operational mode of the project and any proposed
changes;

(iv) Identification of the environment affected or to be affected, the significant
resources present and the applicant's existing and proposed environmental protection,
mitigation, and enhancement plans, to the extent known at that time;
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(v) Streamflow and water regime information, including drainage area, natural flow
periodicity, monthly flow rates and durations, mean flow figures illustrating the mean
daily streamflow curve for each month of the year at the point of diversion or
impoundment, with location of the stream gauging station, the method used to generate
the streamflow data provided, and copies of all records used to derive the flow data used
in the applicant's engineering calculations;

(vi) Detailed descriptions of any proposed studies and the proposed methodol ogies to
be employed; and

(vii) Any statement required by § 4.301(a) of this chapter.

(3 (i) A potentia applicant for an exemption, anew or subsequent licence for
which the deadline for filing a notification of intent to seek alicenseis prior to July 23,
2005 and which elects to commence pre-filing consultation under this part, or anew or
subsequent license for which the deadline for filing a notification of intent to seek a
licenseison or after July 23, 2005 and which receilves Commission approval to use the
license appl ication procedures of th| S part must:

(A) Hold ajoint meeting, mcI uding an opportunlty for aste visit, with all pertinent
agencies, and Indian tribes and members of the public to review the information and to
discuss the data and studies to be provided by the potential applicant as part of the
consultation process; and

(B) Consult with the resource agencies, and Indian tribes and members of the public
on the scheduling of the joint meeting; and provide each resource agency, and Indian
tribe, member of the public, and the Commission with written notice of the time and
place of the joint meeting and a written agenda of the issues to be discussed at the
meeting at least 15 days in advance.

(i) Thejoint meeting must be held no earlier than 30 days, no later than 60 days from,
as applicable:

(A) The date of the potential applicant's letter transmitting the information required
by paragraph (b)(2) of this section, in the case of a potential exemption applicant or a
potential license applicant that commences pre-filing consultation under this part prior to
July 23, 2005; or

(B) The date of the Commission's approval of the potential license applicant's request
to use the license application procedures of this part pursuant to the provisions of part 5,
in the case of a potential license applicant for which the deadline for filing a notification
of intent to seek alicenseis on or after July 23, 2005.
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(43 Members of the public are invited to attend the joint meeting held pursuant to
paragraph (b)(3)2HH of this section. Members of the public attending the meeting are
entitled to participate fully in the meeting and to express their views regarding resource
Issues that should be addressed in any application for a new license that may be filed by
the potential applicant. Attendance of the public at any site visit held pursuant to
paragraph (b)(3)2HH of this section shall be at the discretion of the potential applicant.
The potentia applicant must make either audio recordings or written transcripts of the
joint meeting, and must upon request promptly provide copies of these recordings or
transcripts to the Commission and any resource agency and Indian tribe.

(5)4) Unless otherwise extended by the Director of Office of HydropewerLicensing
Energy Projects pursuant to paragraph (b)(6)¢5) of this section, not later than 60 days
after the joint meeting held under paragraph (b)(3){2) of this section each interested
resource agency, and Indian tribe, and member of the public must provide a potential
applicant with written comments:

(i) Identifying its determination of necessary studies to be performed or information
to be provided by the potential applicant;

(if) Identifying the basisfor its determination;

(iii) Discussing its understanding of the resource issues and its goals objectives for
these resources,

(iv) Explaining why each study methodology recommended by it is more appropriate
than any other available methodology alternatives, including those identified by the
potential applicant pursuant to paragraph (b)(2)1)(vi) of this section;

(v) Documenting that the use of each study methodology recommended by itisa
generally accepted practice; and

(vi) Explaining how the studies and information requested will be useful to the
agency, er Indian tribe, or member of the public in furthering its resource goals and
objectives.

(6)(5)(i) If apotential applicant and a resource agency, ef Indian tribe, or member of
the public disagree as to any matter arising during the first stage of consultation or asto
the need to conduct a study or gather information referenced in paragraph (c)(2) of this
section, the potential applicant or resource agency, or Indian tribe, or member of the
public may refer the dispute in writing to the Director of the Office of Energy Projects
Hydropower-Licensing (Director) for resolution.

(if) The entity referring the dispute must serve a copy of its written request for
resolution on the disagreeing party at the time the request is submitted to the Director.

The disagreeing party may submit to the Director ef-the Office-of- HydropowerLicensing
awritten response to the referral within 15 days of the referral’ s submittal to the Director.
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(iii) Written referrals to the Director of-the Office-ofHydropewerLicensihg and
written responses thereto pursuant to paragraphs (b)(6){5)(i) or (b)(6){5)(ii) of this section
must be filed with the Secretary of the Commission in accordance with the Commission's
Rules of Practice and Procedure, and must indicate that they are for the attention of the

Director of the Office of Energy Projects HydropowerLicensing pursuant to §
16.8(b)(6)(5).

(iv) The Director ef-the Otfice-of HydropewerLicensing will resolve disputes by an
order directing letterprovided-to the potential applicant to gather such information or
conduct such study or studies as, in the Director's view is reasonable and necessary. and

the-disagreeingresouree-ageney-orHhdian-tribe:
(v) If aresource agency, Indian tribe, or member of the public fails to petentiat

apphcant-deesnet refer a dispute regarding arequest for a potential applicant to obtain
information or conduct studies (other than a dispute regarding the information specified
in paragraph (b)(1) or (b)(2) of this section, as applicable), the Commission will not
entertal nthe drspute foI Iowr ng the f| li ng of the I|cense applrcatron er—aetudy—tethe

(vi) If apotentia applicant fails to obtain information or conduct a study as required
by the Dlrector pursuant to paragraph (b)(6)(|v) of thls sectron |ts applrcatron wi II be

Lieensing pursuant to paragraph (b)(6)(5) of this section, the first stage of consultation
ends when al participating agencies, and Indian tribes, and members of the public
provide the written comments required under paragraph (b)(5){4) of this section or 60
days after the joint meeting held under paragraph (b)(3)(2) of this section, whichever
occurs first.

16.8(c) Second stage of consultation. (1) Unless determined otherwise by the
Director of the Office of Hydrepewerticensing Energy Projects pursuant to paragraph
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(b)(6){5) of this section, a potential applicant must complete all reasonable and necessary
studies and obtain all reasonable and necessary information requested by resource
agencies and Indian tribes under paragraph (b):

(i) Prior tofiling the application, if the results:

(A) Would influence the financial (e.g., instream flow study) or technical feasibility
of aproject (e.g., study of potential mass soil movement); or

(B) Areneeded to determine the design or location of project features, reasonable
aternatives to the project, the impact of the project on important natural or cultural
resources (e.g., resource surveys), suitable mitigation or enhancement measures, or to
minimize impact on significant resources (e.g., wild and scenic river, anadromous fish,
endangered species, caribou migration routes);

(if) After filing the application but before license issuance, if the applicant otherwise
complied with the provisions of paragraph (b)(1) or (b)(2) of this section, as applicable,
no later than four years prior to the expiration date of the existing license and the results:

(A) Would be those described in paragraphs (c)(1)(i) (A) or (B) of this section; and

(B) Would take longer to conduct and evaluate than the time between the conclusion
of thefirst stage of consultation and the new license application filing deadline.

(iii) After anew licenseisissued, if the studies can be conducted or the information
obtained only after construction or operation of proposed facilities, would determine the
success of protection, mitigation, or enhancement measures (e.g., post-construction
monitoring studies), or would be used to refine project operation or modify project
facilities.

(2) If, after the end of the first stage of consultation as defined in paragraph (b)(7){6)
of this section, aresource agency, er Indian tribe, or member of the public requests that
the potential applicant conduct a study or gather information not previously identified and
specifies the basis for its request, under paragraphs (b)(5)¢4} (i)-(vi) of this section, the
potential applicant will promptly initiate the study or gather the information unless the
Director of the Office of Energy Projects HydropewerLicensig determines under
paragraph (b)(5) of this section either that the study or information is unreasonable or
unnecessary or that use of the methodology requested by a resource agency or Indian
tribe for conducting the study is not a generally accepted practice.

(3)(1) Theresults of studies and information-gathering referenced in paragraphs
(©)(1)(ii) and (c)(2) of this section will be treated as additional information; and

(if) Filing and acceptance of an application will not be delayed and an application will
not be considered deficient or patently deficient pursuant to 8 4.32(e)(1) or (€)(2) merely
because the study or information gathering is not complete before the application isfiled.

(4) A potential applicant must provide each resource agency and Indian tribe with:
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(i) A copy of its draft application that:

(A) Indicatesthe type of application the potential applicant expectsto file with the
Commission; and

(B) Responds to any comments and recommendations made by any resource agency
and Indian tribe either during the first stage of consultation or under paragraph (c)(2) of
this section;

(i) Theresultsof all studies and information-gathering either requested by that
resource agency or Indian tribe in the first stage of consultation (or under paragraph
(c)(2) of this section if available) or which pertain to resources of interest to that resource
agency or Indian tribe and which were identified by the potential applicant pursuant to
paragraph (b)(2){)(vi) of this section, including a discussion of the results and any
proposed protection, mitigation, or enhancement measure; and

(iii) A written request for review and comment.

(5) A resource agency or Indian tribe will have 90 days from the date of the potential
applicant's letter transmitting the paragraph (c)(4) of this section information to it to
provide written comments on the information submitted by a potential applicant under
paragraph (c)(4) of this section.

(6) If the written comments provided under paragraph (c)(5) of this section indicate
that a resource agency or Indian tribe has a substantive disagreement a potential
applicant's conclusions regarding resource impacts or its proposed protection, mitigation,
or enhancement measures, the potential applicant will:

(i) Hold at least one joint meeting with the resource agency or Indian tribe consulted
member of the public and other agencies with similar or related areas of interest,
expertise, or responsibility not later than 60 days from the date of the written comments
of the disagreeing agency's Indian tribe's written comments to discuss and to attempt to
reach agreement on its plan for environmental protection, mitigation, or enhancement
measures, and

(i) Consult with the disagreeing agency or Indian tribe with similar or related areas of
interest, expertise, and responsibility on the scheduling of the joint meeting; and provide
the disagreeing resource agency or Indian tribe, or other agencies with similar or related
areas of interest, expertise, or responsibility, and the Commission with written notice of
the time and place of each meeting and a written agenda of the issues to be discussed at
the meeting at least 15 days in advance.

(7) The potential applicant and any disagreeing resource agency or Indian tribe may
conclude ajoint meeting with a document embodying any agreement among them
regarding environmental protection, mitigation, or enhancement measures and any issues
that are unresolved.
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(8) The potentia applicant must describe all disagreements with aresource agency or
Indian tribe on technical or environmental protection, mitigation, or enhancement
measures in its application, including an explanation of the basis for the applicant's
disagreement with the resource agency or Indian tribe, and must include in its application
any document devel oped pursuant to paragraph (c)(7) of this section.

(9) A potential applicant may file an application with the Commission if:

(i) It has complied with paragraph (c)(4) of this section and no resource agency or
Indian tribe has responded with substantive disagreements by the deadline specified in
paragraph (c)(5) of this section; or

(ii) It has complied with paragraph (c)(6) of this section and a resource agency or
Indian tribe has responded with substantive disagreements.

(10) The second stage of consultation ends:

(i) Ninety days after the submittal of information pursuant to paragraph (c)(4) of this
section in cases where no resource agency or Indian tribe has responded with substantive
disagreements; or

(if) At the conclusion of the last joint meeting held pursuant to paragraph (c)(6) of
this section in case where a resource agency or Indian tribe has responded with
substantive disagreements.

16.8(d) Third Stage of Consultation. (1) The third stage of consultation isinitiated by
the filing of an application for a new license, non-power license, exemption from
licensing, or surrender of license, accompanied by atransmittal letter certifying that at the
same time copies of the application are being distributedmatted to the resource agencies,
Indian tribes and other government offices specified in paragraph (d)(2) of this section
and 8§ 16.10(f) of this part, if applicable.

(2) Assoon as an applicant files such application documents with the Commission, or
promptly after receipt in the case of documents described in paragraph (d)(2)(iii) of this
section, as the Commission may direct, the applicant must serve on every resource
agency and Indian tribe consulted, on other government offices, and, in the case of
applications for surrender or nonpower license, any state, municipal, interstate, or Federal
agency which is authorized to assume regulatory supervision over the land, waterways,
and facilities covered by the application for surrender or nonpower license, copies of:

(i) Itsapplication for anew license, a nonpower licence, an exemption from licensing,
or asurrender of the project;

(i) Any deficiency correction, revision, supplement, response to additional
information request, or amendment to the application; and
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(iii) Any written correspondence from the Commission requesting the correction of
deficiencies or the submittal of additional information.

16.8(e) Resource agency or Indian tribe, waiver of compliance with consultation
requirements. (1) If aresource agency or Indian tribe waives in writing compliance with
any requirement of this section, a potential applicant does not have to comply with that
requirement as to that agency or tribe.

(2) If aresource agency or Indian tribe fails to timely comply with a provision
regarding a requirement of this section, a potential applicant may proceed to the next
sequential requirement of this section without waiting for the resource agency or Indian
tribe to comply.

(3) Thefailure of aresource agency or Indian tribe to timely comply with a provision
regarding a requirement of this section does not preclude its participation in subsequent
stages of the consultation process.

(4) Following July 23, 2003 a potential license applicant engaged in pre-filing
consultation under this part may during first stage consultation request to incorporate into
pre-filing consultation any element of the integrated license application process provided
for in part 5 of this chapter. Any such request must be accompanied by a

(A) Specific description of how the element of the part 5 license application would fit
into the pre-filing consultation process under this part; and

(B) Demonstration that the potential license applicant has made every reasonable
effort to contact all resource agencies, Indian tribes, non-governmental organizations, and
others affected by the applicant's proposal, and that a consensus existsin favor of
incorporating the specific element of the part 5 process into the pre-filing consultation
under this part.

16.8(f) Application requirements documenting consultation and any disagreements
with resource agencies or Indian tribes. An applicant must show in Exhibit E of its
application that it has met the requirements of paragraphs (b) through (d) and § 16.8(i),
and must include:

(1) Any resource agency's or Indian tribe's |etters containing comments,
recommendations, and proposed terms and conditions;

(2) Any letters from the public containing comments and recommendations;

(3 Notice of any remaining disagreements with a resource agency or Indian tribe on:

() The need for a study or the manner in which a study should be conducted and the
applicant's reasons for disagreement;
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(i1) Information on any environmental protection, mitigation, or enhancement
measure, including the basis for the applicant's disagreement with the resource agency or
Indian tribe.

(4) Evidence of any waivers under paragraph (e) of this section;

(5) Evidence of all attempts to consult with aresource agency or Indian tribe, copies
of related documents showing the attempts, and documents showing the conclusion of the
second stage of consultation.

(6) An explanation of how and why the project would, would not, or should not,
comply with any relevant comprehensive plan as defined in § 2.19 of this chapter and a
description of any relevant resource agency or Indian tribe determination regarding the
consistency of the project with any such comprehensive plan;

(78) A description of how the applicant's proposél addresses the significant resource
Issues raised by members of the public during the joint meeting held pursuant to
paragraph (b)(2) of this section.

16.8(g) Requestsfor privileged treatment of pre-filing submission. If apotential
applicant requests privileged treatment of any information submitted to the Commission
during pre-filing consultation (except for the information specified in paragraph (b)(1) of
this section), the Commission will treat the request in accordance with the provisionsin §
388.112 of this chapter until the date the application is filed with the Commission.
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16.8(h) Other meetings. Prior to holding a meeting with a resource agency or Indian
tribe, other than ajoint meeting pursuant to paragraph (b)(3)(i) or (c)(6)(i) of this section,
apotential applicant must provide the Commission and each resource agency or Indian
tribe (with an area of interest, expertise, or responsibility similar or related to that of the
resource agency or Indian tribe with which the potential applicant isto meet) with written
notice of the time and place of each meeting and a written agenda of the issuesto be
discussed at the meeting at least 15 daysin advance.

16.8(i) Public participation. (1) At least 14 daysin advance of the joint meeting held
pursuant to paragraph (b)(3) of this section, the potential applicant must publish notice, at
least once, of the purpose location, and timing of the joint meeting, in adaily or weekly
newspaper published in the county or counties in which the existing project or any part
thereof or the lands affected thereby are situated. The notice shall include a copy of the
written agenda of the issues to be discussed at the joint meeting prepared pursuant to
paragraph (b)(3) of this section.

(2)(i) A potential applicant must make available to the public for inspection and
reproduction the information specified in paragraph (b)(2) of this section from the date on
WhICh the notlce reqU| red by paragraph (|)(1) of thls sectlon isfirst published until the

Fa ten- afinal order is

|ssued on the license application.

(i) The provisionsof § 16.7(e) shall govern the form and manner in which the
information is to be made available for public inspection and reproduction.

(iii) A potential applicant must make available to the public for inspection at the joint
meeting required by paragraph (b)(23) of this section the information specified in
paragraph (b)(22) of this section.
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(k) Critical Energy Infrastructure Information. If this section requires an applicant to

reveal Critical Energy Infrastructure Information (CEIl), as defined by § 388.113(c) of
this chapter, to any person, the applicant shall follow the procedures set out in §
16.7(d)(7) of thissubpart. ASMODIFIED BY FINAL RULE IN RM03-6-000
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§16.9 Applicationsfor new licenses and nonpower licensesfor projects subject to
Sections 14 and 15 of the Federal Power Act.

16.9(a) Applicability. This section appliesto an applicant for a new license or
nonpower license for a project subject to Sections 14 and 15 of the Federal Power Act.

16.9(b) Filing Requirement. (1) An applicant for alicense under this section must
fileits application at least 24 months before the existing license expires.

(2) An application for alicense under this section must meet the requirements of
section 4.32 (except that the Director of the Office of HydropewerLicensing Energy
Projects may provide more than 90 days in which to correct deficiencies in applications)
and, as appropriate, 8 8 4.41, 4.51, or 4.61 of this chapter.

(3) Therequirements of § 4.35 of this chapter do not apply to an application under
this section, except that the Commission will reissue a public notice of the applicationin
accordance with the provisions of § 16.9(d)(1) if an amendment described in 8§ 4.35(f) of
this chapter isfiled.

(4) If the Commission rejects or dismisses an application pursuant to the provisions of
8 4.32 of this chapter, the application may not be refiled after the new license application
filing deadline specified in § 16.9(b)(1).

16.9(c) Final amendments. All amendments to an application, including the final
amendment, must be filed with the Commission and served on all competing applicants
no later than the date specified in the notice issued under paragraph (d)(2).

16.9(d) Commission notices. (1) Upon acceptance of an application for a new license
or nonpower license, the Commission will give notice of the application and of the dates
for comment, intervention, and protests by:

(i) Publishing notice in the FEDERAL REGISTER;

(if) Publishing notice once every week for four weeksin adaily or weekly newspaper
published in the county or counties in which the project or any part thereof or or the lands
affected thereby are situated;

(i) Notifying appropriate Federal, state, and interstate resource agencies, and-Indian
tribes, and non-governmental organizationsby-rat.

(2) Within 60 days after the new license application filing deadline, the Commission
will issue a notice on the processing deadlines established under § 4.32 of this chapter,
estimated dates for further processing deadlines under § 4.32 of this chapter, deadlines
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for complying with the provisions of § 4.36(d)(2) (ii) and (iii) of this chapter in cases
where competing applications are filed, and the date for final amendments and will:

(i) Publish noticein the FEDERAL REGISTER;

(if) Provide the notice to appropriate Federal, state, and interstate resource agencies,
and Indian tribes; and

(iii) Serve the notice on all parties to the proceeding pursuant to 8 385.2010 of this
chapter.

(3) Where two or more mutually exclusive competing applications have been filed for
the same project, the final amendment date and deadlines for complying with the
provisions of 8 4.36(d)(2) (ii) and (iii) of this chapter established pursuant to the notice
issued under paragraph (d)(2) of this section will be the same for all such applications.

(4) The provisions of § 4.36(d)(2)(i) of this chapter will not be applicable to
applications filed pursuant to this section.

§16.10 Information to be provided by an applicant for new license: Filing
requirements.

(de) Inclusionin appllcatlon Eeeept—aspepmktteel—m—parag#aph-(d)— The mformatlon
required to be provided by this section must be included in the application as a separate

exhibit Iabeled Exhl b|t H."
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§16.12 Application for exemption from licensing by a licensee whose license is
subject to sections 14 and 15 of the Federal Power Act.

§16.13 Standards and factorsfor issuing a new license.

Subpart C —Takeover Provisionsfor Projects Subject to Sections 14 and 15 of the
Federal Power Act

§16.14 Departmental recommendation for takeover.

§16.15 Commission recommendation to Congress.

8§16.16 Motion for stay by Federal department or agency.

§16.17 Procedures upon Congressional authorization of takeover.

Subpart D — Annual Licensesfor Projects Subject to Sections 14 and 15 of the
Federal Power Act

§16.18 Annual licensesfor projects subject to sections 14 and 15 of the Federal
Power Act.
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Subpart E — Projectswith Minor and Minor Part Licenses Not Subject to Sections
14 and 15 of the Federal Power Act

§16.19 Proceduresfor an existing licensee of aminor hydroelectric power
project or of a minor part of a hydroelectric power project with a
license not subject to sections 14 and 15 of the Federal Power Act.

Redesignate paragraph (b)(5) as paragraph (b)(3).

§16.20 Applicationsfor subsequent licensefor a project with an expiring
license not subject to sections 14 and 15 of the Federal Power Act.

(c) Requirement tofile. (1) -Exeeptasprovidedinparagraphs{e}(2)}-and{e}3)-ofthis
seetion-an-An applicant must file an application for subsequent license at least 24 months
before the expiration of the existing license.

§16.21 Operation of projectswith a minor or minor part license not subject to
sections 14 and 15 of the Federal Power Act after expiration of a
license.

§16.22 Application for an exemption by a licensee with a minor or minor part

license for a project not subject to sections 14 and 15 of the Federal
Power Act.



C-74
Docket No. RM02-16-000
Subpart F — Procedural Matters
§16.23 Failureto timely file notices of intent.

§16.24 Prohibitions against filing applications for new license, nonpower
license, exemption, or subsequent license.

§16.25 Disposition of a project for which no timely application isfiled
following a notice of intent tofile.

§16.26 Disposition of a project for which no timely application isfiled
following a notice of intent not tofile.

PART 375

§375.308 Delegationsto the Director of the Office of Energy Projects
In paragraph 375.308.(c)(11), change "4.303(d)" to "4.303(e)".
In paragraph 375.308(k)(1), change "4.32(d)(2)(i)" to "4.32(e)(2)(i)".
In paragraph 375.308(k)(2)(ii), change "4.32(d)(1)" to "4.32(e)(1)(iii)".
In paragraph 375.308(k)(3), change "4.32(f)" to "4.32(g)".
Add a new Section 375.308(aa), to read as follows:

(aa) Takethefollowing actions to implement part 5 of this Chapter on or after October
23, 2003:

(i) Act onrequests for approval to use the application procedures of parts 4 or 16,
pursuant to § 5.3 of this chapter;

(ii) Approve apotential license applicant's proposed study plan with appropriate
modifications pursuant to § 5.13 of this chapter;

(iii) Resolve formal disputes pursuant to § 5.14 of this chapter; and

(iv) Resolve disagreements brought pursuant to § 5.15 of this chapter.
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PART 385

§385.214 Intervention (Rule 214).

(@) Filing. (1) The Secretary of Energy is aparty to any proceeding upon filing a
notice of intervention in that proceeding. If the Secretary's notice is not filed within the
period prescribed under Rule 210(b), the notice must state the position of the Secretary
on the issues in the proceeding.

(2) Any State Commission; the Advisory Council on Historic Preservation; the U.S.
Departments of Agriculture, Commerce, and the Interior; any state fish and wildlife,
water quality certification, or water rights agency; or Indian tribe with authority to issue a
water quality certification is a party to any proceeding upon filing a notice of intervention
in that proceeding, if the noticeis filed within the period established under Rule 210(b).

If the period for filing notice has expired, a-State-Commissioneach entity identified in this
paragraph must comply with the rules for motions to intervene applicable to any person
under paragraph (a)(3) of this section including the content requirements of paragraph (b)
of this section.

(3) Any person,-ether-than-the-Secretary-of Energy-or-a-State-Commissionseeking to
intervene to become a party, other than the entities specified in paragraph (a)(1) and(a)(2)

of this section, seeking-te-interveneto-become-aparty-must file amotion to intervene.
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