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I.INTRODUCTION

1. We issue this Notice of Proposed Rule Making (NPRM) to propose, and request comment
concerning, anew broadcast equal employment opportunity ("EEO") rule and policies consistent withthe D.C.
Circuit's decision in Lutheran Church - Missouri Synod v. FCC.2 In that case, the court held that the
Commission's EEO program requirements, part of our broadcast EEO Rule, were unconstitutional but made
clear that other requirements of thistype might be constitutional. Pursuant to the remand of the court, we also
invitecomment on our belief that we haveauthority to retain the anti-discrimination provisionsof our broadcast
EEO Rule. In addition, we request comment on our proposal to modify our EEO rules applicable to cable
entities, including multichannel video programming distributors ("MVPDs"),® to conform them to any new
broadcast EEO Rule. We also terminate MM Docket No. 96-16, except for the petition for reconsideration
filed in response to Sreamlining Broadcast EEO Rule and Policies, 13 FCC Rcd 6322 (1998) ("Order and
Policy Satement"), which concerned our EEO policies for religious broadcasters. Finally, we will consider
several proposal soriginating from Streamlining, concerning, among other things, administrativerelief for small
broadcasters and how to best credit broadcasters for participation in joint recruitment efforts. As we have
stated previoudly in connection with the Commission's EEO rules, it is our intention to limit, to the greatest
extent possible, any burdens on broadcasters, particularly licensees of smaller stations and other distinctly
situated broadcasters. We encourage broad participation in this extremely important proceeding.

2. Our Nation hasbenefitted from ruleswhich prohibit employment discrimination and seek to ensure
that everyone has an opportunity to participate in the broadcasting and cable industries. By tapping into the
talents and abilities of all segments of the population, a broadcast station or cable entity increases the chances
that viewers and listenerswill be exposed to varying perspectives, and become familiar with awider range of
issues affecting their local community.

2 141 F.3d 344 (D.C. Cir. 1998) ("Lutheran Church"), rehearing denied, September 15, 1998.

3 A multichannel video programming distributor includes a cable operator, a multipoint distribution service,
a multichannel multipoint distribution service, a direct broadcast satellite service, atelevision receive-only satellite
program distributor, and a video dialtone program service provider. See47 C.F.R. 8§ 76.71(a). Theterm, "cable," in
this NPRM includes multichannel video programming distributors that control the programming that they distribute.
47 U.S.C. § 554(h)(1); 47 C.F.R. §76.71(a).
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3. Moreover, measures that require broad and inclusive outreach efforts and non-discriminatory
practices make good business sense and benefit employers because they increase an employer's chances of
obtaining the services of the most talented people. On the other hand, discriminatory conduct and the absence
of such outreach efforts may result in a staff of limited resources and also decrease a broadcast station's or
cable entity'sability to deliver quality and diverse programming to the public. Inaddition, abroadcast or cable
entity's discriminatory conduct and failure to engage in strong and inclusive outreach efforts not only harms
job applicants, but aso harms the broadcast and cable industries generally by restricting the pool of qualified
employees available to other media companies.

4. Sincether implementation, the Commission's Equal Employment Opportunity ("EEO") ruleshave
had a positive impact on increasing opportunities for minorities and women in the broadcast and cable
industries. For example, in 1971, women congtituted 23.3% of full-time broadcast employees and minorities
9.1%. In 1997, women congtituted 41.0% of broadcast employees and minorities 20.2%.

5. Recognizing the value of our EEO requirementsfor the electronic media, Congress has expanded
thereach of those requirements. In 1984, Congress codified EEO rulesfor cable operators. 1n 1992, Congress
codified EEO requirements for broadcast television and extended those requirements to multichannel video
programming distributors ("MVPDs") based on explicit findings in the 1992 Cable Act that: women and
minorities are not well represented in management positions in the cable and broadcast industries,
notwithstanding the Commission's EEO rules; the Nation's policy in favor of viewpoint diversity in the
electronic media is furthered by greater numbers of women and minorities in these positions; and effective
deterrence of discrimination requires strict enforcement of EEO rules.* Congress has thus endorsed the basic
goasthat our EEO rules were designed to achieve and enacted statutory requirements to extend their reach.

6. In light of the decision in Lutheran Church, the Commission in this NPRM proposes a new
broadcast EEO Rule and modified EEO rules for cable entities, including MV PDs, that emphasize outreach
in recruitment to all qualified job candidates. We believe that such rules will benefit job candidates by
informing them of opportunities of which they might otherwise be unaware, benefit employers by casting the
widest possible net for capable employees, and benefit the American people by enriching the programming
distributed by the electronic mediathat play such avita rolein our society. Pursuant to the court's direction,
we are also seeking comment on our authority to retain the non-discrimination rule.

[I. BACKGROUND

A. EEO Rulesand Poalicies

7. Pursuant to the EEO regulations under review in this proceeding,® broadcast stations® and cable
entities, including MV PDs, may not discriminate in their employment practices based on gender, race, color,

4 1992 Cable Act, Section 22(a).

5 See 47 C.F.R. § 73.2080 (broadcast EEO Rule) and 47 C.F.R. § 76.71, et. seq. (cable EEO rules). Our cable
EEO regulations were implemented pursuant to Section 634 of the Cable Communications Policy Act of 1984, Pub.
L. No. 98-549, 98 Stat. 2779 (1984), and the Cable Television Consumer Protection and Competition Act of 1992, Pub.
L. No. 102-385, 106 Stat. 1460 (1992). See, also, 47 C.F.R. 88 21.920, 25.601, 74.996, and 100.51.

6 The broadcast EEO Rule, 47 C.F.R. § 73.2080, covers "all licensee or permittees of commercially or
noncommercially operated AM, FM, TV, or international broadcast stations." 1n addition, pursuant to Establishment
of Rules and Palicies for the Digital Audio Radio Satellite Service in the 2310-2360 MHz Freguency Band, 12 FCC
Red 5754, 5791 (1997), Digital Audio Radio Service by satellite is also covered by our Rule.

3



Federal Communications Commission FCC 98-305

religion,” or national origin.2 The rules also provide that broadcasters and cable entities must afford equal
opportunity in employment to qualified persons and must establish and maintain an equal employment
opportunity program designed to provide equa opportunity for minorities and women in all aspects of their
employment policies and practices. The EEO review processes for broadcast stations and cable entities have
been similar in that, in both cases, our primary focus has been on an entity's overall EEO efforts.

8. Priortothe Lutheran Church decision, broadcast stations EEO compliance was reviewed during
the license renewal process. Stations with five or more full-time employees have been required to file a
complete" Equal Employment Opportunity Program Report” (Form 396) with their renewal applications.’ This
form requests recruitment, hiring and promotion data for the 12-month period prior to filing the renewal
application. Licensees have also been required to file an Annual Employment Report (Form 395-B), which
sets forth the station's employment by job categories.’® When reviewing a broadcaster's EEO compliance at
renewal time, our primary focuswason thelicensee'soverall EEO efforts. Our effortsanaysiswas atwo-step
process. Thefirst step involved areview of the following information to determineif astation's EEO program
might require further investigation: the data listed in a station's Form 396; any fina determinations of
employment di scrimination compl aintsfiled with government agenciesand/or courtswith jurisdiction over such
complaints; any petitions to deny or informal objections filed against the renewal; and the results of a
comparison between the composition of a station's workforce with thelocal labor force. If abroadcast station
was found to be in compliance with our EEO rule, its license was granted, assuming there were no other
impediments to renewal.

9. If ourinitial analysisindicated that a station's EEO efforts might have been unsatisfactory, it was
subject to a second, more detailed level of analysis. This analysis usually included a request for additional
information. We reviewed the station's response to our inquiry as well as relevant pleadings to determineif,
among other things, the station notified sources of minority and female referrals when vacancies occurred and
engaged in continuous self-assessment of its EEO program. If we found that a broadcast station had not
complied with the Commission's EEO Rule, we might impose various sanctions or remedies such as
admonishment, reporting conditions, short-term renewal, and/or forfeitures. In addition, we conducted mid-
term EEO reviews of the employment practices of broadcast television station licensees.™

! Under Order and Policy Statement, religious broadcasters are entitled to establish religious belief or affiliation
as abona fide occupational qualification for all station employees. However, they cannot discriminate on the basis of
race, color, national origin or gender from among those who share their religious affiliation or belief.

8 Under our cable EEO rules, cable entities also may not discriminate based on age. See 47 U.S.C. § 554(b);
47 C.F.R. 8 76.73(a).

9 See Instructions for Form 303-S, Application For Renewal of License for Commercial and Noncommercial
AM, FM, TV, Trandator, and LPTV [Low Power Television] Station. Applicantsfor broadcast construction permits,
transfers of control, and assignments of licenses who anticipate employing five or more full-time employees are
required to fileaBroadcast Equal Employment Opportunity Model Program Report (Form 396-A). See Form 314 and
Instructionsfor Form 314, Applicationfor Consent to Assignment of Broadcast Station Construction Permit or License;
Form 315 and Instructions for Form 315, Application For Consent to Transfer of Control of Corporation Holding
Broadcast Station Construction Permit or License.

10 Spe47 C.F.R.§73.3612. See Form 303-S.
1 Seed7U.S.C. § 334(b); 47 C.F.R. § 73.2080(d).

4
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10. Cable employment units, including headquarters units, with six or more full-time employees are
evaluated on an annual basis.*? This review begins when a cable unit files its Annual Employment Report
(Form 395-A), which requires responses to questions about the entity's EEO efforts as well as employment,
hiring and promotion data.** In addition, cable units are subject to a more thorough review every five years
with the Supplemental Investigation Sheet ("SIS').** The SIS requests information regarding specific
recruitment efforts and job categories. The Form 395-A isreviewed using atwo-step process which involves
adtatistical analysis of the cable unit'sworkforcein relation to the local |abor force and areview of the unit's
responses to questions regarding its EEO program. If aunit appearsto be in compliance with our cable EEO
rules, itisgranted certification for that year. If it doesnot appear that the unit isengaging in sufficient efforts,
additiona inquiries are made. If, based on the Annual Employment Report and responses to subsequent
inquiries, it isdetermined that the unit is not in compliance, certification is denied and we may impose various
remedies or sanctions, including admonishment, reporting conditions, and/or forfeitures. Finally, we conduct
on-site reviews of cable unitsto verify their EEO programs and ensure that employees are properly classified.

B. The Lutheran Church Decision

11. The Lutheran Church decision involved a challenge by the Lutheran Church-Missouri Synod
("Church"), which is the licensee of two radio stations, to the Commission's finding that the Church had
violated the Commission'sbroadcast equal employment opportunity regulationsby giving preferential treatment
to seminarians and their spouses and by making inadequate efforts to recruit minorities for positions at its
stations. In Lutheran Church, the court focused on the Church's facial challenge to the EEO rules based on
the Equal Protection Clause. It did not address the Church's claims that the Commission's EEO rules, as
applied to licenseesthat are religious organizations, violated the Religious Freedom Restoration Act of 1993™
and the Free Exercise Clause of the First Amendment by interfering with the Church's ability to prefer
Lutheransin hiring.

12. The court held that the portions of the Commission's regulations requiring licensees to maintain
an EEO program to recruit minorities were subject to the strict scrutiny applicable to racial classifications
imposed by the federal government under Adarand Constructors, Inc. v. Pefia.’® The court rejected the
Commission's argument that its rules were not subject to strict scrutiny because they required only outreach
in recruitment, not race-conscious hiring decisions. According to the court, the Commission's regulatory

2 Seed7U.S.C. §554(d)(3); 47 C.F.R. § 76.77.

¥ Form 395-M, the Multi-Channel Video Program Distributor Annual Employment Report, is similar to the
Form 395-A and covers MVPDs.

4 Seed7U.S.C. §554(e)(2); 47 C.F.R. § 76.77.
15 42 U.S.C. § 2000bb-1 ("RFRA").

16 515U.S. 200, 115 S. Ct. 2097 (1995) ("Adarand"). Those portions of the Commission's regulations required
broadcast licensees to: (1) disseminate the EEO program to job applicants and employees; (2) use minority and
women-specific recruitment sources when general sources are not effective in generating minority applicants --
although the court did not interpret this portion of the rulesthat narrowly; (3) evaluate the station's employment profile
and job turnover against the availability of minorities and women in its recruitment area; (4) offer promotions to
minorities and women in a nondiscriminatory fashion; and (5) analyze their efforts to recruit, hire, and promote
minorities and women. 47 C.F.R. § 73.2080(b), (c).
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scheme, including its comparison of a station's employment profile with the relevant labor force as part of its
initial analysis of a station's EEO program, "pressure[s] stations to maintain a work force that mirrors the
racial breskdown of their 'metropolitan statistical area,” and thus injects racial considerations into hiring
decisions.'” The court did not find that a station would be held in violation of the Commission's rules based
solely on a dtatistical disparity between its employment profile and the percentage of minorities in the local
work force. However, it concluded that the requirement that stations evaluate the success of their EEO
programs based on those statistics, in conjunction with the Commission'suse of those statisticsat renewal time,
induced licensees "to hire with an eye toward meeting the numerica target,” and thus resulted in individuals
being granted a preference because of their race.®

13. In order to withstand strict scrutiny, the government must show that racial classifications serve
a compelling governmental interest and are narrowly tailored to further that interest.’® The Commission had
asserted that its EEO regulations were designed solely to foster diverse programming content, which the court
interpreted as meaning programming that "reflects minority viewpoints or appeals to minority tastes."?
Although the court acknowledged that the Supreme Court had found the governmental interest in diverse
programming an "important” government interestin Metro Broadcasting, Inc. v. FCC,? it foundit "impossible
to concludethat the government'sinterest [in diverse programming], no matter how articul ated, isacompelling
one."?

14. Further, thecourt held that, even assuming that thegovernmental interest indiversity iscompelling,
the Commission's EEO ruleswere not narrowly tailored to further that interest. The Commission's EEO rules
apply to al broadcast station employees, but the court noted that the Commission had introduced no evidence
"linking low-level employees to programming content."* The court thus concluded that insofar as the rules
apply to all station employees, they "could not pass the substantial relation prong of intermediate scrutiny, let
alone the narrow tailoring prong of strict scrutiny."*

" Lutheran Church at 352.
18 Id. at 354.

¥ E.g., Adarand, 115 S. Ct. at 2117; City of Richmond v. J.A. Croson Co., 488 U.S. 469 (1989) ("Croson");
Lutheran Church at 354.

2 Lutheran Church at 354.

2 497 U.S. 547 (1990). InitsLutheran Church opinion, the D. C. Circuit criticized the Supreme Court for not
explainingin Metro Broadcasting "why it wasin the government'sinterest to encourage the notion that minoritieshave
racialy based views," and expressed doubt "that the Constitution permits the government to take account of racially
based differences, much less encourage them." Lutheran Church at 355.

2 Lutheran Church at 355. The court also distinguished the kind of diversity at stake in Metro Broadcasting,
which it termed "inter-station diversity,” from that at issue in Lutheran Church, which it referred to as intra-station
diversity." 1d. It observed that pursuing a goal of fostering diversity among stations was "at least understandable,”
but attempting to make "a single station all things to all people makes no sense.” Id. at 355-56.

3 |d. at 356.

2 d.
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15. The court thus held the Commission's broadcast "EEO program requirements’ unconstitutional
as applied tominorities. The court declined to eval uate the constitutionality of the EEO program requirements
as applied to women, since theissue was not beforeit.®® The court also did not address the Church's argument
that the Commi ssion'sempl oyment nondi scrimination requirement violated the Free Exercise Clause of the First
Amendment or the RFRA. Nor did it reach the Commission's nondiscrimination rule or invalidate Section
73.2080(a)* of the Commission's EEO rules, explaining:

[OJur opinion has undermined the proposition that there is any link between broad
employment regulation and the Commission's avowed interest in broadcast diversity. We
think, therefore, that the appropriate course is to remand to the FCC so it can determine
whether it has authority to promulgate an employment non-discrimination rule.?’”

The court thus remanded the case for the Commission to determine whether it has the jurisdiction to retain the
anti-discrimination provision of Section 73.2080.%

16. The Commission petitioned the court for rehearing en banc. On September 15, 1998, the D.C.
Circuit denied the petition.”® 1n so doing, the court issued asupplemental decision elaborating onthe Lutheran
Church decision. The court noted that: "Because the FCC's regulations at issue here indisputably pressure --
evenif they do not directly require -- stationsto make race-based hiring decisions, under the logic of Adarand,
they too must be subjected to strict scrutiny."*® The court went on, however, to clarify that:

This does not mean that any regulation encouraging broad outreach to, as opposed to the
actual hiring of, a particular race would necessarily trigger strict scrutiny. Whether the
government can encourage -- or even require -- an outreach program specifically targeted on
minoritiesis, of course, aquestion we need not decide. Aswe concluded in our prior opinion,
the Commission's regulations go far beyond any nondiscriminatory outreach program. The
imposition of numerical norms based on proportional representation -- which is the core
element to what are often referred to as affirmative action, set aside, or quota programs -- is
the aspect of the Commission's rule that makesit impossible for us to apply any standard of
review other than strict scrutiny. In other words, the regulations here must be subjected to
strict scrutiny because they encourage racial preferences in hiring and as such treat people
differently according to race. We of coursedo not claim, asJudge Tatel suggests, that all race

% |d. at 351, n.9.

% Section 73.2080(a) of the Commission's Rules states: "General EEO policy: Equal employment opportunity
in employment shall be afforded by all licensees or permittees of commercially or noncommercially operated AM, FM,
TV, or international broadcast stations (as defined in this part) to al qualified persons, and no person shall be
discriminated against in employment by such stations because of race, color, religion, national origin, or sex.”

7 |d. at 356.

% |d. at 356-357.

2  Lutheran Church-Missouri Synod v. FCC, No. 97-1116, D.C. Cir., September 15, 1998.

% 1d., dipop. at 7.
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conscious measures adopted by the government must be subjected to strict scrutiny.®

17. Inthis proceeding, we propose broadcast EEO program requirements and conforming changesto
our cable EEO rules. We also propose to retain the anti-discrimination prong of the EEQO rules.

1. DISCUSSION
A. Congtitutional and Statutory Framework

1. Congtitutional Reguirements

18. Inthisproceeding, we seek to adopt EEO outreach requirementsthat woul d be constitutional under
the court's decision in Lutheran Church.** As explained below, we believe that our revised EEO program
requirements, which would require licensees to inform women and members of minority groups of vacancies
at the station and encourage them to apply, but would not pressure broadcasters to adopt racial preferencesin
hiring or other employment decisions, would be constitutional.

19. While the Commission’'s equal employment regulations apply to women as well as members of
racial and ethnic groups,® the D.C. Circuit struck them down in Lutheran Church as applied to minorities
under thestrict scrutiny analysisapplicableto race-based decision-making. Sincealessstringent "intermediate
scrutiny” analysis applies to gender-based decision-making,* we believe that any Commission equal
employment policy we may adopt that could withstand constitutional challenge as applied to racial minorities
could also withstand constitutional challenge as applied to women.

% 1d., dip op. at 8-9. Four judges voted to rehear the case, three of whom dissented in two separate opinions
from the decision not to rehear the case. Chief Judge Edwards, in an opinion with which Judge Wald concurred,
would have held that there was no constitutional issue because the regulations did not encourage or oblige anyone to
exercise hiring preferences but, at most, encouraged stations fairly to consider minority applications. Therefore, the
Chief Judge noted that, on remand, the Commission should consider amending the regulations to add a caveat
providing that nothing contained in the regulations requires an employer to grant preferential treatment based on race.
Judge Silberman disagreed that such a caveat would be sufficient. Slip op. at 11. Judge Tatel, in an opinion with
which Judge Wald concurred, noted that Adarand does not require strict scrutiny of all race-conscious government
measures:

avast range of antidiscrimination laws, including Title V11, require public and private entitiesto be
conscious of race not only in outreach and recruitment, but also in hiring and promotion. Surely
such laws do not implicate strict scrutiny. What triggers strict scrutiny, then, is not mere race-
consciousness, but rather unequal treatment based on race.

Lutheran Church-Missouri Synod v. FCC, No. 97-11186, (dissent opinions) D.C. Cir., September 15, 1998, dissent slip

op. a 10. Judge Tatel added that, in his view, the EEO regulations do not mandate hiring preferences, and nothing

in the record supports the assumption that the regul ations even influence hiring decisions. 1d., dissent slip op. at 12.
% The court did not question the constitutionality of the non-discrimination rule.

¥ See47C.F.R.§73.2080

% See eg., U.S V. Virginia, 518 U.S. 515 (1996); Ensley Branch, NAACP v. Seibels, 31 F.3d 1548, 1579-80
(11th Cir. 1994); Lamprecht v. FCC, 958 F.2d 382, 391 (D.C. Cir. 1992).

8
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20. In its decision denying the Commission's petition for rehearing, the court in Lutheran Church
stated that it had applied strict scrutiny because it viewed the Commission's regulations as pressuring
broadcasters to adopt racia preferencesin hiring. The court stated that its decision did not mean that all race
conscious measures adopted by the government must be subjected to strict scrutiny.® Thus, the court's
supplemental opinion suggests that the Commission can develop new outreach rules that would be
congtitutional even if they specifically focus on minorities, aslong asthose rules do not pressure broadcasters
to use racial preferencesin hiring.

21. The Supreme Court has not addressed the question whether race-conscious recruitment programs
that do not result in racia preferencesin hiring implicate equal protection concerns. While Adarand contains
broad statements suggesting that racial classifications by the government are subject to strict scrutiny,® the
Court stated that equa protection concernsaretriggered "whenever the government treatsany person unequally
because of his or her race"® Thus, Adarand suggests that a person must be treated unequally by the
government on the basis of race to give rise to an injury cognizable under the Equal Protection Clause.
Accordingly, we believe that a Commission recruitment policy that operates only to enhance the pool of
candidatesfor ajob opening will not subject anyone to unequal treatment on the basis of race and will not raise
equal protection concerns.® We believe that a similar analysis would apply with respect to recruitment of
women.

22. We note that these views are supported by precedent in the courts of appeal. For example, in
Peightal v. Metropolitan Dade County,® a fire department conducted "recruiting programs to provide
information and to solicit applications from young minorities and women for firefighting positions."*® The
department also held outreach programs and attended job fairs and career days at local colleges that were
designed to apprise minorities and women of career opportunities. All of these measures were characterized
approvingly by the Eleventh Circuit as "race-neutral” measures that the fire department had employed in an
attempt to attract minorities and women before initiating the race-conscious affirmative action program under
review inthat case. Similarly, in Duffy v. Wolle,* the Eighth Circuit held that an employer's affirmative efforts
to recruit minority and female applicants did not constitute discrimination, reasoning that white males suffer
no cognizable harm in being forced to compete againgt alarger pool of qualified applicants.*?

% Lutheran Church, No. 97-1116, slip op. at 8 (D.C. Cir. September 15, 1998)

% Adarand, 115 S. Ct. at 2113 ("all racia classifications, imposed by whatever federal, state, or local
government actor, must be analyzed by areviewing court under strict scrutiny™).

8 Id. at 2114 (emphasis added).

% Recruitment procedures that focus on minorities do take race into account. Numerous courts have, however,
characterized such procedures as "race neutral." See cases cited in n.42, infra. However such procedures are
characterized, the proposed rule does not raise constitutional concerns.

¥ 26 F.3d 1545 (11th Cir. 1994).
0 |d. at 1557.
4 123 F.3d 1026 (8th Cir. 1997), cert. denied, 118 S.Ct. 1839 (1998).

“2 1d. at 1038-39. Accord, Monterey Mechanical Co. v. Wilson, 125 F.3d 702, 711 (9th Cir. 1997) ("non-
discriminatory outreach program, requiring that advertisements for bids be distributed in such a manner as to assure

9
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23. These precedents suggest that, to comply with the Congtitution, recruitment measures must be
inclusive; they must not be administered in such a way so as to exclude or deny information to qualified
applicants on the basis of race or any other suspect classification.”® Further, they should impose no greater
burdens on non-minority firms than minority firms.** The EEO program requirements proposed herein are
crafted as outreach programs that would avoid unequal treatment based on race or gender and would not
pressure broadcasters to adopt racial preferences in hiring. In addition, they would not provide preferential
information to minoritiesor imposegreater burdenson non-minoritiesthan minorities. Accordingly, webelieve
that they would be congtitutional. We seek comment on these views.

2. Statutory Authority for EEO Program Requirements and Anti-Discrimination Rule

a. Broadcasting.

24. As discussed above, the court, in Lutheran Church, specifically directed us to consider our
authority to promulgate an employment non-discrimination rule. Further, while the court struck down the
broadcast EEO program requirements on constitutional grounds and did not hold that we lack statutory
authority to promulgate such rules, it questioned our reliance on our public interest mandate to foster diversity
of programming asabasisfor the broadcast EEO rules. Accordingly, we examine here our statutory authority
to retain our anti-discrimination rule and to adopt new EEO outreach requirements for broadcasters.

25. Webelievethereisamplestatutory authority for usto retain our EEO anti-discrimination ruleand,
cons stent with the constitutional standards established in Lutheran Church, to promulgate new EEO outreach
requirements. First, as discussed below, we believe that Congress has ratified the Commission's authority to
adopt EEO rules for broadcasters. Second, we believe that we have authority to adopt rules fostering equal
employment in the broadcast industry in order to further the statutory goal of fostering minority and female
ownership in the provision of commercial spectrum-based services, reflected in Section 309(j) of the Act.
Finally, as previoudy recognized by the Supreme Court, we continue to believe that equal employment of
minorities and women furthers the public interest goal of diversity of programming, both independently and
by enhancing the prospects for minority and female ownership. While the governmental interest in diversity
of programming was held not "compelling” in Lutheran Church under strict scrutiny analysis, we believe it
nevertheless provides a reasonable basis for the rules proposed below, which are limited to recruitment of
minorities and women and could not reasonably be viewed as pressuring broadcasters to adopt racia

that all persons, including women-owned and minority-owned firms, have a fair opportunity to bid," are not subject
to strict scrutiny aslong asthey impose no greater burdens on non-minority firmsthan minority firms); Ensley Branch,
NAACP v. Seibels, 31 F.3d 1548, 1571 (11th Cir. 1994) (characterizing minority recruitment efforts as"race-neutral”
means of increasing minority employment of the kind required prior toimposition of racial preferencesto remedy past
discrimination); Billish v. City of Chicago, 962 F.2d 1269, 1290 (7th Cir. 1992), vacated on other grounds, 989 F.2d
890 (7th Cir.) (en banc), cert. denied, 510 U.S. 908 (1993); Coral Const. Co. v. King County, 941 F.2d 910, 923 (9th
Cir. 1991), cert. denied, 502 U.S. 1033 (1992); Shuford v. Alabama, 897 F. Supp. 1535, 1552-54 (M.D. Ala. 1995)
(even if recruitment measures specifically seek out minorities or women, they are not subject to heightened scrutiny
under the equal protection clause because they do not exclude anyone on the basis of race; they only expand the pool
of qualified applicants.) See also Raso v. Lago, 135 F.3d 11, 16 (1st Cir. 1998) (strict scrutiny is applied to racial
classifications by the government that are "preferentially favorable to one race or another for the distribution of
benefits").

4 See Shuford v. Alabama, 897 F. Supp. at 1552-1554.
4“4 See Monterey Mechanical Co. v. Wilson, 125 F.3d at 711-12.

10
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preferences in hiring.

i. Congressiona Ratification Based on Section 334 and Other Provisions

26. The Commission has administered EEO program requirements and anti-discrimination rules for
over 25 years.* Over that time period, Congress has repeatedly expressed awareness of the rules and has not
only acquiesced in them but has referred to them approvingly, thereby confirming the Commission'sview that
it has statutory authority to promulgate them. Indeed, Congress codified the EEO program and non-
discrimination requirements as applied to televison licensees when it adopted Section 334 of the
Communications Act of 1934, as amended, 47 U.S.C. § 334. Section 334, added in 1992, provides that "the
Commission shall not revise:"

(2) the regulations concerning equal employment opportunity as in effect on September 1,
1992 (47 C.F.R. 73.2080) as such regulations apply to television broadcast station licensees
and permittees; or

(2) theformsused by such licensees and permitteesto report pertinent employment datato the
Commission.*®

27. The Conference Report indicates that this section "codifies the Commission's equa employment
opportunity rules, 47 C.F.R. 73.2080" for television licensees and permittees.*” Thus, as applied to television
licensees and permittees, the Commission not only has statutory authority to continue its EEO rulesin effect,
the statute requiresit to do so. Of course, the statute can only be enforced to the extent that it is constitutional.
But wetentatively conclude the Commission has statutory authority to continue applying totelevision licensees
the anti-discrimination requirement, and to adopt new outreach rules that do not pressure or encourage
broadcasters to adopt racial preferencesin hiring.

28. Moreover, while Section 334 does not codify the Commission's EEO requirements for radio
broadcast licensees, we believe Congress has ratified the Commission's authority to promulgate equal
employment rules for radio as well as television licensees. Since the Commission's statutory authority to
regulate radio broadcast licensees is coterminous with its authority over television broadcast licensees under
Title 111 of the Act, we believe Section 334 recognizes the Commission's authority to promulgate equal
employment regulations for all broadcasters under its broad public interest mandate.”® Congress was clearly

“  For ahistory and review of the Commission's broadcast EEO rules and policies, see Report in MM Docket
No. 94-34, 9 FCC Rcd 6276, 6285-94 (1994) (Report).

% 47 U.S.C. § 334(a). This section was added as part of the Cable Television Consumer Protection and
Competition Act of 1992, Pub. L. No. 192-385, 106 Stat. 1460 (1992 Cable Act").

% H.R.Rep. No. 862, 102d Cong., 2d Sess. 97 (1992).

% See, e.g., Bob Jones University v. U.S, 461 U.S. 574, 599-602 (1983) (Congressional acquiescence in IRS
denial of tax exempt status to racially discriminatory schools, both through congressional inaction and approving
statementsin committee reports, confirmed that IRS correctly interpreted statute); Herman & Maclean v. Huddleston,
459 U.S. 375, 384-86 (1983) (long-standing judicial construction of remedial provision of securities law was ratified
by congressional decision to leave provision intact when it adopted sweeping revision of the securities law); U.S v.
Rutherford, 442 U.S. 544, 553-54 (1979) (FDA interpretation of scopeof itsstatutory authority asincluding drugsused
by terminaly ill patients was entitled to substantial deference because "agency's interpretation involves issues of
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aware of the equal employment opportunity requirementsfor radio broadcast licensees and hasnever indicated
that the Commission lacked authority to adopt them. Indeed, the House Commerce Committee Report on the
bill that proposed the provision that ultimately codified the cable EEO requirements, explicitly confirmed the
Commission's authority, stating that "[i]t iswell established that the Commission hasthe authority to regulate
employment practices in the communications industry."“® Furthermore, Section 22(g) of the 1992 Cable Act
required the Commission to report to Congress on "the effectiveness of [the Commission's] procedures,
regulations, policies, standards, and guidelinesin promoting equality of employment opportunity and promotion
opportunity, and particularly the effectivenessof itsprocedures, regulations, policies, standards, and guidelines
in promoting the congressiona policy favoring increased employment opportunity for women and minorities
in positions of management authority.” The Commissionwasrequiredtoincludeinthat report "suchlegidative
recommendationstoimprove equal employment opportunity inthebroadcasting and cableindustriesasit deems
necessary." We do not believe that Congresswould have directed the Commission to review the effectiveness
of its broadcast and cable EEO policies and regulations then in effect, and recommend whether further
legidative action was necessary, had Congress not believed that those policies and regulations were within the
Commission's lawful authority.

29. Congressiona ratification as a source of statutory authority, based on Section 334 and
congressional acquiescenceinthe Commission'slong-standing EEO rules, isbolstered by several congressional
revisionsof theCommunicationsAct. Thoserevisionsincludethe codificationin 1984 of EEO rulesapplicable
to cable operators and the strengthening of those rulesin 1992, by, among other things, adding multichannel
video program distributors to the cable entities covered by those rules. In codifying EEO rules for cable
entities, including multichannel video programming distributors, in Section 634 of the Act, Congress confirmed
theimportance of EEO rulesfor the electronic mediageneraly. Indeed, Congressexplicitly acknowledged the
existence of the Commission's broadcast and cable EEO rules and proclaimed that vigorous enforcement of
those rules was necessary. Section 22(a) of the 1992 Cable Act provides:

(1) despitethe existence of regulations gover ning equal employment opportunity, females
and minorities are not employed in significant numbersin positions of management authority
in the cable and broadcast television industries;

(2) increased numbers of females and minorities in positions of management authority in
the cable and broadcast television industries advances the Nation's policy favoring diversity
in the expression of viewsin the electronic media; and

(3) rigorous enforcement of equal employment opportunity rulesand regulationsisrequired
in order to effectively deter racial and gender discrimination.®

30. The 1992 Act, which extended the cable EEO rules to include all multichanndl video program

considerable public controversy, and Congress has not acted to correct any misperception of its statutory objectives,”
even though Congress modified the statute in other respects).

49 H.R. Rep. No. 934, 98th Cong., 2d Sess. 84-85 (1984). Seealso H.R. Rep. No. 628, 102 Cong., 2d Sess. 111-
118.

% 1992 Cable Act, Section 22(a) (emphasis added). See also H.R. Rep. No. 934, 98th Cong., 2d Sess. 84-85
(1984) ("The Committee strongly believesthat equal employment opportunity requirementsare particularly important
in the mass media area where employment is a critical means of assuring that program service will be responsive to
apublic consisting of a diverse array of population groups.)
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distributors, thus indicates congressiona intent to impose EEO requirements on al electronic program
distributors. Webelieveitisimplausiblethat Congresswould haveintended to leave broadcast radio licensees,
alone among the electronic media, free of EEO requirements. Rather, we believe that Congress assumed that
the Commission'sregul ations covered that base and that ampl e statutory authority for such regul ations existed.
Theenactment of theminority preferencesin Sections309(i) and (j)* further indicates continuing congressional
approval of policiesfavoring equal opportunity inthe communicationsindustry generally. Thus, Congresshas
not merely acquiesced in the Commission'sinitiatives to assure equa opportunity for minorities and women,
it has amended the Act to strengthen and expand the reach of those policies. Accordingly, we believe Section
334 and other indi cations of congressional approval and ratification supply onebasisfor the statutory authority
that the D.C. Circuit questioned in Lutheran Church, particularly for television, but also for radio.

31. Weadso believe that the Congressional enactments and pronouncements discussed above make it
clear that the Commission has authority to adopt and enforce both rules prohibiting discrimination and rules
requiring broadcast and cable entities to conduct outreach in recruitment. In the seminal case NAACP v.
FPC,* the Supreme Court could find nothing in the Federal Power Act or Federal Gas Act indicating that "the
elimination of employment discrimination was one of the purposes that Congress had in mind when it enacted
[that] legidation,"** and thus held that the Federal Power Commission's public interest mandate did not include
prohibiting discrimination. In contrast, there is abundant evidence in the Communications Act and its
legidative history that the FCC's mandate does include a directive to eradicate discrimination by Commission
broadcast licenseesand cable entities. Indeed, with respect to broadcast tel evision and cable entities, including
multichannel video programming distributors, the Commission is not only authorized to ban discrimination,
it isrequired by statute to do s0.*°

32. Similarly, Congress has made it clear that the Commission has authority -- and is required in the
case of broadcast tel evision and cabl e entities-- toimpose outreach-typerecruitment requirementson broadcast
and cable entities. Outreach requirements have been a prominent part of the Commission's EEO rules since
1969, and were a central feature of the EEO rules codified by Congress for cable in 1984 and broadcast
television and multichannel video programming distributors in 1992.%

33. Furthermore, we believe that Congress has endorsed recruitment requirements for two distinct
purposes. fostering diverse programming by increasing the number of women and minoritiesin positions that
have an impact on programming decisions, and deterring racial, ethnic, and gender discrimination. Both are
set forth as express purposes of the cable EEO rule amendments enacted in 1992. As noted above, Congress
stated that EEO rules both "advance]] the Nation's policy favoring diversity in the expression of viewsin the
electronic media' and are "required in order to effectively deter racial and gender discrimination.">” Congress

5 47 U.S.C. §309(i), (j). Seealso 47 U.S.C. §151.

%2 See Lutheran Church at 24.

% 425U.S. 662, 670 (1976).

% 1d. at 670.

®  See47U.SC. §334,554.

% Spe47 U.S.C.§ 334(a)(1) and 47 C.F.R. §73.2080(b),(c); 47 U.S.C. § 554(c), (d).
5 1992 Cable Act, Section 22(a).
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plainly thought it important to increase the number of minorities and women in upper-level positionsin order
tofurther thenational policy favoring theexpression of diverseviewsand perspectivesin theelectronic media.*®

34. Itisaso clear from the cable EEO rules codified in Section 634 of the Act that Congress
intended the Commission to enforce recruitment and other EEO requirementswith respect to all job categories,
including such categories as "semiskilled operatives' and "unskilled laborers," in order to effectively deter
hiring discrimination. Section 634(d)(1) required the Commission to amend its cable EEO rules, including its
recruitment rules, to "promote equality of employment opportunities for females and minoritiesin each of the
job categories itemized" in section 634(d)(3). We believe that it did so because it concluded that broad EEO
rules are necessary to combat discrimination, as reflected in the Congressional findings set forth in the 1992
Cable Act. The new recruitment requirements that we propose today are intended to advance both of these
Congressional purposes.®

35. Wenote that Section 334 prohibits the Commission from revising its EEO regulations and forms
asapplied to television stations. We believethat thisprovision does not prevent usfrom establishing new EEO
outreach program provisions and forms for television licensees to the extent necessary to make those rules
congtitutional under Lutheran Church. A contrary interpretation of the statute would frustrate the clear
Congressional intent that television licensees be subject to EEO requirements, since it would prevent us from
establishing new EEO regulations for television stations that address the concerns raised by the court in
Lutheran Church.

ii. Section 309(])

36. Pursuant to Section 309(j) of the CommunicationsAct, asamended in 1997, the Commission must
award al commercial broadcast licenses for which mutually exclusive applications are filed, except those in
three exempt categories,® by competitive bidding.®* Inimplementing the competitive bidding requirementsthe
Commission must:

promot[e] economic opportunity and competition and ensur[e] that new and innovative
technol ogiesarereadily access bleto the American peopleby avoiding excessive concentration
of licenses and by disseminating licenses among awide variety of applicants, including small
businesses, rural tel ephone compani es, and businesses owned by members of minority groups
and women . . . .%2

¥ See 1992 Cable Act, Section 22(a)(2). See also NAACP v. FPC, 425 U.S. at 670 n.7; Section I11.A.2.a.ii
infra.

% See Section I11.B infra.

% public safety, noncommercial broadcast, and initial digital television service licenses are exempt from the
competitive bidding requirement. 47 U.S.C. § 309(j)(2).

8 47 U.S.C. 8309(j), as amended by Balanced Budget Act of 1997, Pub. L. No. 105-33, 111 Stat. 251 (1997).
The Commission also has discretion to use competitive bidding procedures for certain broadcast applications. The
Commission has implemented this provision. First Report and Order in MM Docket No. 97-234, GC Docket No. 92-
52, GN Docket No. 90-264, FCC 98-194, released August 18, 1998.

8 47 U.S.C. §309())(3).

14



Federal Communications Commission FCC 98-305

Further, in crafting competitive bidding regul ations, the Commission must promote *economic opportunity for
awide variety of applicants, including small businesses, rural telephone companies, and businesses owned by
members of minority groups and women,” and ensure that those entities "are given the opportunity to
participate in the provision of spectrum-based services, and, for such purposes, consider the use of tax
certificates, bidding preferences, and other procedures. . . ."** Thereferenceto tax certificates, a preferential
tax treatment available upon the sale of broadcast stations and cable systems to minorities, suggests that
Congress did not intend to limit the Commission to measures directly associated with the bidding process.

37. Thus, Section 309(j) establishes a congressional policy favoring the dissemination of licenses
among a wide variety of applicants, including members of minority groups and women, as part of a broad
policy of fostering economic opportunity.®* We believe that Section 309(j) provides statutory authority to
implement new EEO rules because the statutory goal of fostering minority and female ownership in the
provision of commercia spectrum-based services would be furthered by non-discrimination and recruitment
requirements, which are designed to foster equal employment of minorities and women in the broadcast
industry. Work experience in the broadcasting industry permits minorities and women to obtain the skills
needed to acquire and run a broadcast station, may help them in becoming aware of ownership opportunities,
and may facilitate obtaining capital, as financing sources are generally more willing to work with borrowers
that have atrack record in the business they seek to own and operate.

38. Wehave previoudy concluded that thereisalink between the policiesfurthered by our EEO rules
and the promotion of ownership by minoritiesand women.% Congresssimilarly appearsto have concluded that
suchalink exists. In codifying the cable EEO requirementsin 1984, the House Commerce Committee asserted
that "astrong EEO policy isnecessary to assurethat there are sufficient numbers of minoritiesand womenwith
professional and management level experience within the cable industry, so that there are significant numbers
of minorities and women with the background and training to take advantage of existing and future cable
system ownership opportunities."®® We urge commenters to submit evidence establishing the nexus between
employment opportunities for minorities and women and ownership opportunities.

iii. Public Interest Mandate to Promote Programming Diversity

39. The Commission has broad authority under the Communications Act to regulate and license

® 47 U.S.C. §309()(4).

% Seealso 47 U.S.C. § 257 (requiring the Commission to conduct a rule making proceeding to identify and
eliminate "market entry barriers for entrepreneurs and other small businesses in the provision and ownership of
telecommunications services and information services, or in the provision of parts or services to providers of
telecommunications services and information services' and directing the Commission to "promote the policies and
purposes of this Act favoring diversity of mediavoices' in carrying out its Section 257 responsibilities.)

% See, e.g., Report in MM Docket No. 94-34, 9 FCC Rcd 6276, 6319 (1994) ( noting that "management
positions ... are often stepping stones to ownership."); Regulatory Treatment of Mabile Services, Third Report and
Order, 9 FCC Rcd 7988, 8097 (1994) ("EEO rules for commercial mobile radio service (CMRS) providers are
appropriate and necessary to achievethe statutory goal of increased ownership opportunitiesfor minoritiesand women
in spectrum-based services. By having EEO rules that apply to all CMRS providers, we will provide increased
communications experience for minorities and women. This experience will, in turn, enable them more easily to
become owners of communications enterprises.”)

% H.R.Rep. No. 934, 98th Cong., 2d Sess. at 84-85 (1984).
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broadcasters as the public convenience, interest, or necessity require. This authority is based on severd
provisions of the Act. For example: (1) Section 301 of the Act provides that no person can transmit radio
signals in the U.S. except under a license granted by the Commission;*” (2) Section 303 authorizes the
Commission to license and regulate use of the radio spectrum "as public convenience, interest, or necessity
requires,” to "generally encouragethelarger and more effective use of radio inthe public interest,” and to enact
regulationsto carry out the provisions of the Act;® (3) Section 307 directs the Commission to grant and renew
station licenses "if public convenience, interest, or necessity will be served thereby;"® and (4) Section 309
directs the Commission to determine whether the "public interest, convenience, and necessity will be served"
by the grant of applications for licenses, license modifications, or license renewals.”

40. Moreover, Congress amended Section 1 of the Communications Act in 1996 to makeit clear that
the Commission's mandate is to regulate interstate and foreign communications services so that they are
"available, so far as possible, to all people of the United States, without discrimination on the basis of race,
color, religion, national origin, or sex...""™ Webelievethat thisrecent amendment, which appliesto al entities
subject to the Communications Act,” amplifiesthe Commission'sgeneral publicinterest mandateto ensurethat
broadcasting and other programming services servetheinterestsand needs of all sectors of the community, and
indicates more specifically that such services shall be provided to al Americanswithout discrimination on the
basis of race or any other suspect classification.

41. TheCommissionbdievesthat abroadcaster can moreeffectively fulfill theneedsof itscommunity,
i.e., servethe public interest, when it maintains a program that provides equal employment opportunity to all
applicants and employees regardless of race, ethnic, origin, color, or religion. Such a program furthers one of
the Commission’'s main objectives, to promote diverse programming--programming that reflects the interests
of minorities and women in the loca community, as well as those of the community at large. As the

o  47U.S.C. 8301

8 47 U.S.C. 8 303(f), (g), and (r). The Supreme Court has held that Section 303(r) confers authority on the
Commission to issue regulations codifying its view of the public interest licensing standard, so long as that view is
based on consideration of permissible factors and is otherwise reasonable. FCC v. National Citizens Committee for
Broadcasting, 436 U.S. 775, 793 (1978).

® 47 U.S.C. §307(a), (b).

™ 47 U.S.C. 8 309(a). Section 310(d) imposes the same standard on the grant of assignment and transfer
applications. See 47 U.S.C. § 310(d). The 1996 Act modified the procedures for processing broadcast renewal
applications and refined the standard to be applied by the Commission in determining whether to grant renewal
applications. Prior to enactment of the 1996 Act, the grant of renewal applications was controlled by the general
"public interest, convenience, and necessity" standard set forth in Section 309(a). As amended in 1996, the
Communications Act directs the Commission to grant a broadcast renewal application if it finds, with respect to the
station at issue, that the licensee has served the public interest, convenience, and necessity; the licensee has not
committed any seriousviolations of the Act or the FCC'srules; and thelicensee has not committed aseries of violations
of the Act or rules that constitute a pattern of abuse. 47 U.S.C. § 309(k). The 1996 amendment thus makes it clear
that the public interest standard is broader in scope than compliance with specific provisions of the Communications
Act or rules.

47 U.S.C. § 151, as amended (1997) (emphasis added) (italicized clause added by the 1996 Act).
2 H.R. Rep. 104-458, 104th Cong., 2d Sess. at 143.
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Commission stated in Streamlining, we do not assume that minority and female employment will alwaysresult
in minority and female-oriented programming. Nor do we believe that al minorities or al women share the
sameviewpoints. Nonetheless, we believe that, as more minorities and women are employed in the broadcast
industry, it ismorelikely that varying perspectiveswill beaired and that programming will be oriented to serve
more diverse interests and needs.”

42. The Supreme Court has recognized that the FCC has statutory authority to regulate the
employment practices of its licensees as a way of fostering diversity of viewpoints in programming. Such
regulation, the Court stated, "can bejustified as necessary to enablethe FCC to satisfy its obligation under the
Communications Act of 1934 . . . to ensure that its licensees programming fairly reflects the tastes and
viewpoints of minority groups."™ In addition, in Metro Broadcasting, Inc. v. FCC,” the Supreme Court held
that two minority ownership policies-- the award of an "enhancement” for minority ownership in comparative
proceedings for new broadcast licenses and the minority "distress sale” policy -- were substantially related to
the important governmental objective of "enhancing broadcast diversity,” and thus survived an intermediate
leve of equal protection scrutiny. Although the Adarand decision reversed Metro Broadcasting to the extent
that Metro Broadcasting held that federal racial classifications are subject to a less rigorous standard of
scrutiny than state racid classifications, it did not undermine the Court's recognition that the Commission's
statutory mandate includes fostering a diversity of views in the broadcast service.™

43. Thus, it is well established under NAACP v. FPC, Metro Broadcasting and Supreme Court
decisions that preceded them,”” that fostering diversity of viewpoints is a goa encompassed by the
Commission's public interest mandate.”® Moreover, the minority ownership policies at issue in Metro

#  Greamlining, 11 FCC Rcd at 5155-5156.

™ NAACP v. FPC, 425 U.S. 662, 670 n.7 (1976) (citing Office of Communication of United Church of Christ
v. FCC, 359 F.2d 994 (D.C. Cir. 1966). See also National Broadcasting Co. v. United States, 319 U.S. 190 (1943)
(FCC has authority under its public interest mandate to regul ate anti-competitive practices of broadcast networks that
prevented networks or licensees from making the fullest use of radio in the public interest).

497 U.S. 547 (1990).

7 According to the Court: "Safeguarding the public'sright to receive adiversity of views and information over
the airwaves is therefore an integral component of the FCC's mission. We have observed that "the 'public interest’
standard necessarily invites reference to First Amendment principles.” Metro Broadcasting at 567, quoting FCC v.
National Citizens Committee for Broadcasting, 436 U.S. 775, 795 (1978) and Columbia Broadcasting System, Inc.
v. Democratic National Committee, 412 U.S. 94, 122 (1973).

7 See eg., FCCv. National Citizens Committee for Broadcasting, 436 U.S. 775, 795-800 (1978); Red Lion
Broadcasting Co. v. FCC, 395 U.S. 367 (1969).

8 Seealso Community Television of Southern Californiav. Gottfried, 459 U.S. 498 (1983), which held that the
FCC did not abuse its discretion when it declined to impose a greater obligation to provide special programming for
the hearing impaired on anoncommercial licensee than acommercial licensee, even though the Rehabilitation Act of
1973 appliesto theformer but not thelatter. The Court stated that the FCC cannot permit licenseesto ignorethe needs
of particular groups within the viewing public, but held that the FCC's duty to enforce this abligation derives from the
CommunicationsAct, not other federal statutes. Thus, the Supreme Court acknowledged that the Commission’'spublic
interest mandate permitsand perhapsrequiresit to determinewhether itslicensees are providing diverse programming
targeted at all sectors of its community.
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Broadcasting withstood intermediate scrutiny because the Court found they were " substantially related” to the
statutory goa of promoting diversity of information and viewpoints on the air waves.”® Thus, the Court
affirmed the FCC's judgment that there was a nexus between rules fostering minority ownership of broadcast
stations and the statutory goal of fostering diversity of viewpoints. Further, in Bilingual Bicultural Coalition
on Mass Media, Inc. v. FCC,® the D.C. Circuit recognized the Commission's authority to enforce both
"affirmative action" and anti-discrimination rulesin the license renewal context to advanceits public interest
mandate to foster diverse programming. The court held that the Commission had abused its discretion by
unconditionally renewing a broadcast license where a substantial question of fact had been raised regarding
whether the licensee had engaged in employment discrimination.®

44. In Lutheran Church, the court concluded that the Commission's broadcast EEO program
requirements were not narrowly tailored to advance the stated interest in diversity because the requirements
applied to low-level positionsthat lack influence over programming. However, although we request comment
onthisview below, itisour belief that program content isnot determined solely by theindividualsat the station
with authority to select programming, but may aso beinfluenced by interaction between theseindividualsand
other station employees, which exposes the former to views and perspectives of the latter. Moreover, we
believe that low-level positions provide away for individuals with no communications experience, including
minorities and women, to enter the broadcast and cable industries, which, in turn, could lead to higher-level
positions of greater responsibility that could affect program decisionmaking and/or provide the experience
desired by financia institutions in prospective loan applicants for ownership of entities in the broadcast and
cable industries.

45. Accordingly, we invite comment as to whether there is a nexus between minority and female
employment and diverse programming as well as how employees in various positions exert influence on
programming decisions. We seek evidence, particularly empirical evidence, to support commenters assertions
with respect to thisissue. Moreover, we seek comment and evidence on whether employment of minoritiesand
women in some or al positions at a broadcast station furthersthe goal of diversity of programming indirectly
by enhancing the prospects for minority and female ownership. As discussed above, Section 309(j) of the
Communications Act, as applied to broadcasters in 1997, establishes minority and female ownership of
broadcast stationsasan explicit statutory policy. A nexus between equal employment in the broadcast industry
and diversity of ownership would support the adoption of EEO regulations.

b. Cable Entities, Including Multichannd Video Programming Distributors.

46. The court'sdecision in Lutheran Church did not reach our EEO rulesfor cable entities, including
multichannel video programming distributors.®* It is our belief that ample statutory authority exists for the

497 U.S. a 569-600. Cf. FCC v. National Citizens Committee for Broadcasting, 436 U.S. at 793-802
(recognizing nexus between diversity of ownership generally and diversity of viewpoints and upholding FCC's broad
authority to foster diversity of ownership).

8 595 F.2d 621 (D.C. Cir. 1978) (en banc).

8 1d. at 628, 633-35. See also National Organization for Women, New York Chapter v. FCC, 555 F.2d 1002,
1017-1019 (D.C. Cir. 1977); Black Broadcasting Coalition of Richmond v. FCC, 556 F.2d 59 (D.C. Cir. 1977) (per
curiam).

®  47CF.R. §§76.71etseq.
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continued enforcement of our cable EEO rules under Section 634 of the Communications Act.®® Indeed, that
provision requires usto enforce EEO rules against cable entities. Because the Lutheran Church decision did
not apply to cable, it could be argued that we do not have authority to modify our rulesto the extent that they
reflect statutory requirements. However, we believe that such modification would be prudent in this situation
where certain provisionsin the cable EEO rules are similar to provisionsin the broadcast EEO Rule found by
the D.C. Circuit Court in Lutheran Church to be unconstitutional under the strict scrutiny standard. We
believe our actions taken in this regard are consistent with the congressiona intent reflected in Section
634(d)(4) that the Commission "amend its rules from time to time to the extent necessary to carry out the
provisions of this section...after notice and opportunity for comment."® We believe Section 634 is
appropriately read as giving us authority to modify our cable rules to the extent necessary to avoid
congtitutional problems. In addition, we note that Section 634(d)(2) of the Communications Act indicatesthat
the Commission shall specify the terms under which a cable entity shal, "to the extent possible’ comply with
certain requirements in the Act. Therefore, we believe that the Commission has authority to eliminate the
provisions of the cable EEO rules that were based on this part of the Act and are similar to those found
unconstitutiona by the court because it is not "possible” for the Commission to impose a requirement that a
court has found unconstitutional.

c. Annual Employment Reports

47. On September 30, 1998, the Commission issued a Memorandum Opinion and Order ("MO& Q")
suspending the requirement for television and radio broadcast i censees and permitteesto file Form 395-B until
further notice whileit considers adoption of new EEO rulesthat address the concerns of the court in Lutheran
Church and makes any appropriate changes to its data collection procedures.® We tentatively conclude that
the Lutheran Church decision does not undermine our authority to require broadcasters and cable entities to
submit minority and female employment information to enable us to monitor industry employment trends.

48. 1n 1970, the Commission adopted arulerequiring each licensee or permittee of abroadcast station
with five or more full-time employees to file an annual statistical profile report (FCC Form 395).% The
Commission indicated that these data would be useful, among other things, to show industry employment
patterns and to raise appropriate questions as to the causes of such patterns.®” Similar reporting requirements

8  47U.SC.§554.

8 47 U.S.C. §554(d)(4) statesin full: The Commission may amend such rules from time to time to the extent
necessary to carry out the provisions of this section. Any such amendment shall be made after notice and opportunity
for comment.

&  FCC 98-250 (released: September 30, 1998).

8 SeePetitionfor Rulemaking To Require Broadcast Licenseesto Show Nondiscrimination in Their Employment
Practices, 23 FCC 2d 430 (1970) ("Report and Order").

8  Report and Order, 23 FCC 2d at 431.
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were extended to cable system operatorsin 1972% and to MVPDsin 19935

49. Since adoption of these reporting requirements, the Commission has used these data for the
preparation of the broadcast and cable trend reports. The court in Lutheran Church did not conclude that the
Commission lacks authority to collect statistical employment data to analyze industry trends, or to prepare
annual trend reports. Indeed, the Commission has broad authority to collect information and prepare reports.
See, eg., 47 U.S.C. 88 154(k) (annual report to Congress); 308(b); 403. Also, the Commission is required
by statute to collect employment data for the television and cable industries. See 47 U.S.C. 88 334(a)(2) and
554(d)(3)(A). We continue to believe that the data derived from these reports serve as a useful indicator of
industry trends. Knowledge of these trends enables us to monitor the effectiveness of, and need for, our EEO
rulesgenerally, and to make appropriate recommendationsto Congressfor legidative change. We emphasize,
however, that this information will not be used for screening or assessing compliance with EEO outreach
requirements, which the court found in Lutheran Church impermissibly pressures broadcastersto adopt racial
preferencesin hiring. We seek comment on these views and tentative conclusions.

B. Broadcast and Cable EEO Proposals

50. We seek comment on the following issues and proposals regarding changes to the Commission's
cable EEO rules and the adoption of anew broadcasting EEO Rule and a so invite commentersto submit their
own suggestions or proposals.

51. Although the Lutheran Church decision did not directly affect cable entities, the Commission's
cable EEO rules contain some of the same provisionsthat the court invalidated in Lutheran Church; therefore,
to avoid possible constitutional problems, we propose new EEO provisions for both broadcasters and cable
entities, including multichannel video programming distributors.®® For the reasons discussed above, the
Commission believes that Section 634 of the Act does not preclude us from making rule modifications
necessary to ensure compliance with congtitutional requirements. The Commission's cable EEO regulations
consist of 47 C.F.R. 88 76.71 (scope of EEO application), 76.73 (general EEO policy), 76.75 (EEO program
requirements), 76.77 (EEQO reporting requirements), and 76.79 (EEO records available for public inspection).
Our cable proposal as set forth below amends only certain provisions of Section 76.75 to ensure that our EEO
program requirementsfor cable entities under Section 634 of the Act are constitutional. Specifically, the cable
proposal amends only paragraphs (b), (c), and (f) of Section 76.75, which concern recruitment, recordkeeping
and self-assessment. See Appendix B.

52. Our proposed cable and broadcasting EEO rules addresswhat the court in Lutheran Church cited
as congtitutional infirmities of the current broadcast EEO Rule. The court determined that the EEO Rule was
subject to strict scrutiny because it pressured "stations to grant some degree of preference to minorities in
hiring" and "'to maintain aworkforcethat mirrorstheracial breakdown of their 'metropolitan statistical area."**

8  Seelnre Amendment of the Commission's Rules to Require Operators of Community Antenna Television
Systemsand Community Antenna Relay Station Licenseesto Show Nondiscriminationin Their Employment Practices,
34 FCC 2d 186 (1972).

8 Seelmplementation of Section 22 of the Cable Television Consumer Protection and Competition Act of 1992,
Equal Employment Opportunities, 8 FCC Rcd 5389 (1993) (petitions for reconsideration pending).

0 See 47 C.F.R. §76.71 et seq.
% Lutheran Church at 351-52.
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Accordingly, our proposed EEO rules as set forth in Appendixes A and B emphasi ze recruitment outreach and
make clear that, while they have a continued obligation to refrain from unlawful discrimination, broadcasting
and cable entities are not required in any form or manner to hire or maintain a staff that reflects the racial or
other composition of the community. Specificaly, the new rules remove all requirements that broadcast
licenseesand cable operatorscomparetheir employment profileor empl oyeeturnover withthelocal |abor force.
In addition, the Commission will no longer compare individual broadcast licensees or cable entities
employment profiles with the local |abor force, even as a screening device.

53. Some licensees have complained that the EEO Rule is too vague to be clearly understood, too
complex inits requirements, and offerslittle guidance as to what constitutes an adequate EEO program. We
seek to eliminate these perceived problems. For example, we propose to clearly describe in our rules what
records of EEO efforts must be kept and to detail how an entity should analyze its EEO program.

54. Weproposeto retain the cable and broadcasting rules general EEO policy/program requirements,
as outlined in 47 C.F.R. 88 76.73(b) and 73.2080 (b), respectively. These require entities to: define the
responsibility of management to ensure compliance with their policy of equal opportunity, and establish a
procedure to review and control managerial and supervisory performance; inform employees of their EEO
program and enlist their cooperation; communicate their EEO policy and employment needs to sources of
qualified applicants without regard to race, color, religion, nationa origin, or sex, and solicit their recruitment
assistance on a continuing basis; conduct a continuing program to exclude all unlawful forms of prejudice or
discrimination based upon race, color, religion, national origin, or sex from personnel policies and working
conditions; and conduct a continuing review of job structure and employment practices and adopt positive
recruitment, job design, and other measures to ensure equality of opportunity to participate fully in all
organizational units, occupations, and levels of responsibility.

55. We aso propose to retain most of the cable and broadcasting rules specific EEO program
requirements, such as requiring an entity to: disseminate its equal employment opportunity program to job
applicants and employees; review seniority practices to ensure that such practices are non-discriminatory;
examine rates of pay and fringe benefits for employees and eliminate any inequities based upon race or sex
discrimination; offer promotionsof qualified minorities and women in anondiscriminatory fashion to positions
of greater responsibility; cooperate with any labor union in the development of programs to assure qualified
minority persons or women of equal opportunity for employment; include anon-discrimination clausein union
agreements; and avoid the use of selection techniques or tests that have the effect of discriminating against
qualified minorities or women.

56. Our proposed rules aso retain the Commission's prohibition against employment discrimination.
With respect to broadcasters, we propose modifying the anti-discrimination prohibition so that religious
broadcastersmay establishreligiousbelief or affiliation asabona fide occupational qualificationfor their radio
station employees. This would codify our decision in Order and Policy Statement for radio licensees and
permittees. However, dueto limitationsimposed by Section 334, wewill continueto allow television licensees
and permittees to establish religious belief or affiliation as a bona fide occupationa qualification under our
current policy rather than through arule See Order and Policy Satement at 6323.

57. Our proposal also stipulatesthat, in addition to continuing our prior policy of reviewing broadcast
stations EEO programsat renewal time, we could a so review programsat any time on arandom basisthrough
audits. Cable entities are aready subject to random audits, and we would continue to review cable EEO

% Seediscussion in paras. 26-27, supra.
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programs every year as part of the annual certification process.

58. We propose to modify the Rul€e's requirement that we conduct mid-term reviews of television
stations employment practices. Section 334(b) of the Communications Act requires the Commission to
conduct mid-term reviews of such entities. This review, in accordance with the legidative history of this
section of theAct,*® consisted solely of comparing astation'semployment profilewith therelevant labor force.**
Asthismethod of review was deemed impermissible by the court in the context of our broadcast EEO outreach
rules, we believe we must modify this section of our EEO rule. Therefore, like our assessment of alicensee's
EEO program at renewal time, the mid-term review will now focus on atelevision station's efforts to comply
with the proposed EEO requirements without considering how the composition of its employment profile
compares with the composition of the local 1abor force.

59.  Anti-discrimination. Our proposed rules retain the Commission's prohibition against
employment discrimination. Consistent with our longstanding policy, individual complaints of employment
discrimination against broadcast i censees and cabl e entitieswould beresolved in thefirst instance by the Equal
Employment Opportunity Commission ("EEOC") or other government agencies and/or courts established to
enforce nondiscrimination laws.*® The policy set forthinthe MOU was devel oped primarily because Congress
intended the EEOC to be principally responsible for the resolution of individual employment discrimination
disputes and efforts on our part to separately resolve such disputes would result in unnecessary duplication.
Thus, we would continue to forward individua discrimination complaints received at the Commission to the
EEOC for processing. We would also continue to take cognizance of any final determinations of employment
discrimination. Nevertheless, we would retain the discretion to consider allegations of discrimination prior to
a final determination where the facts so warrant. We would also continue to examine any allegations of
patterns of discriminatory behavior.

60. We invite comment on this proposal and whether our current practice should be changed in any
way. For example, should we require that the Commission be contemporaneoudy notified of discrimination
complaints filed with the EEOC? In Streamlining, the Minority Media and Telecommunications Council
(MMTC) and 21 other organizations ("Joint Commenters') urged the Commission to consider al evidence
which might be probative of discrimination or other EEQ violations. They suggested that thistype of evidence
could include, among other things. evidence of a licensee's misconduct at other facilities, including other
commonly owned stations and headquarters; evidence from individual alegations of discrimination in
exceptional cases; evidence from nonresponsive answers or omissions on Form 396, in pleadings or in
responses to Commission inquiries; evidence of falure to maintain records of EEO efforts; and evidence
derived from logical inferences of potentia discrimination drawn from alicense€'s irrationa explanations to
the Commission for EEO nonperformance, e.g., claimsthat minorities prefer not to work in aparticular format
or that minorities and women prefer occupations outside of broadcasting.®* We request comment on whether
we should consider any of these types of evidence to be probative of discrimination and, if so, what specific
pieces of evidence in each category should lead usto this determination.

% See House Committee on Energy and Commerce, H.R. Rep. No. 102-862, 102d Cong. 2d Sess. (1992),
reprinted at Cong. Rec. H8308, H 8333-8334 (daily ed. September 14, 1992).

% See47 C.F.R. § 73.2080(d).

% See Memorandum of Understanding Between the Federal Communications Commission and the Equal
Employment Opportunity Commission, 51 Fed. Reg. 21798 (1986) ("MOU").

% Comments filed by Joint Commenters in response to Sreamlining at 220-82.
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61. Recruitment. Effective recruitment for job vacancies is important to ensure that al qualified
applicants, whether minority or non-minority, male or female, are notified of, and have an opportunity to
compete on alevel playing field for, job openings. Historically, women and minorities have had difficulty in
finding out about, or taking advantage of, opportunitiesin the communicationsindustry. Therefore, webelieve
that active recruitment efforts are especially essential to afford women and minorities the opportunity to learn
of available vacancies and to guard against the insular effects of word-of-mouth recruiting, in which only
acquaintances of current station employees learn of openings, and applicants thus tend to be drawn from the
samebackgroundsas current employees. Our recruitment proposal swould require cable and broadcast entities
to make efforts to inform all potential applicants, including minorities and women, of vacancies, but will be
carefully crafted so as not to pressure or encourage broadcasters to adopt racial preferencesin hiring. We
propose to add language to that effect intherule. We believe that open and effective recruitment will benefit
not only prospectivejob applicants, but a so employers, who will have the broadest pool of qualified applicants
from which to fill openingsin their workforces.

62. In addition, we believe that open and effective recruitment will help prevent discrimination by
counteracting the potentialy discriminatory effects of failure to recruit broadly. In our view, in order to
prevent discrimination, it isnot sufficient for abroadcaster or cableentity merely to refrain from discriminating
against anyone who has applied for a job at its company, particularly when its workforce is racially and
ethnically homogenous. For example, sole reliance on word-of-mouth recruiting where an employer's
workforce is predominantly white male, may have the effect, whether or not intentional, of discriminating
against women and members of minority groups.®” In order to effectively deter discrimination, broadcast and
cable entities must make an effort to inform all potential job candidates of openings. The Commission's
recognition of thisfact was reflected in its decision in 1969 to adopt a formal rule requiring broadcasters to
have an equal employment opportunity program, including outreach. 1n that decision, the Commission noted
that such arule was needed in part because reliance on acomplaint procedure aone could not resolve genera
patterns of discrimination developed out of indifference asmuch asout of outright bias.® Similarly, Congress
stated its belief in the 1992 Cable Act that the Commission was required to enhance its EEO rules because
Congress had found, among other things, that effective deterrence of discrimination requires strict enforcement
of EEO rules.®

63. Wead so believethat ensuring that minoritiesand women areinformed of, and have an opportunity
to apply for, openings at broadcast stationsand cable entitieswill result in more diverse applicant poolswhich,
in turn, will lead to a more diverse workforce, greater diversity of programming and a greater number of
minorities and women with the type of experience in the broadcast and cable industries that is seen as a
prerequisite to ownership in theseindustries. We do not currently list aspecific recruitment proposal in either
Appendix A or Appendix B other than to state that broadcast and cable entitiesare required to recruit for every
vacancy, except for those jobs that are filled by internal promotion. We anticipate that the recruitment
requirement will be set forth in greater detail at the Report and Order stage of this proceeding, but we wish to
solicit and consider comment from all interested parties before settling on precisely what should be required.

9 Seealso Walton Broadcasting Inc., 78 FCC 2d 857, 875 (1980), recon. denied, 83 FCC 2d 440 (1980).

% Petition for Rulemaking to Require Broadcast Licensees to Show Nondiscrimination in Their Employment
Practices, 18 FCC 2d 240, 242 (1969).

® 1992 Cable Act, Section 22(a)(3).
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64. One approach to recruitment would afford entities the discretion to determine how to conduct
recruitment efforts as long as they can demonstrate that their efforts attract a broad cross section of qualified
applicants. Thisapproach would be similar to the Commission's previous EEO requirementsin that it affords
entities greater flexibility to fashion their EEO programs. On the other hand, it does not afford the specificity
of other proposals. We seek comment on this proposal. In addition, we specifically seek comment on the
manner in which we could enforce this requirement. What sort of information might be sought in Form 396,
the Broadcast Equal Employment Opportunity Program Report, which is filed with the broadcast renewal
application, and Supplemental Investigation Sheetsfiled every five years by other entities?

65. Some broadcasters have complained in the past that our EEO rules did not provide enough
guidance regarding what steps they had to take to ensure that they were in compliance. To afford more
guidance to broadcasters and cable entities, we could require them to take specific steps, such asto use a
minimum number of recruiting sources, tofill each job vacancy. For example, broadcasting and cable entities
could be required to recruit for al vacancies by using a certain number of national and/or local recruiting
sources, e.g., at least six. A specified number of the sources (e.g., three) could be general recruiting sources
and a specified number (e.g., three) could be minority and female specific sources. We could require that at
least one of the three specific sources would be minority and at least one would be female. To ensure
productivity of sources, entities could be required to substitute a new minority or female specific sourceif its
current minority/female source failed to refer any minority/female applicants for a specified number (e.g.,
three) of consecutive vacancies. Although entities could use employee or client referrals, we would not count
such referrals as one of the minimum sources. In this way, broadcasters and cable entities could not rely
exclusively on inside or "word-of-mouth" referrals which may result in an employment environment open
predominantly to employees and their friends, thereby possibly excluding minorities and women. This
approach would afford clarity about exactly what isrequired to satisfy therecruitment rule. 1t would berather
mechanical, however, and thus may penalize an entity that does not follow the rule even where the entity's
recruiting efforts attract a broad cross section of qualified applicants for consideration.

66. A variation of this approach would be to require entities to use a specific number of recruitment
sources, but tailor the number of sources required to the size of the local minority labor force. For example,
entities might be required to use fewer sourcesif their employment units were located in an areawith a small
minority labor force. While the approach would still give clear guidance to regulatees regarding recruitment
measuresthat arerequired, it would adjust those requirementsto some extent to reflect the greater EEO efforts
that may bewarranted of broadcasters whose stations arelocated in areas with ahigh percentage of minorities
intheir local labor forces. We seek comment on this proposal. How could wetailor this proposal to apply to
the recruitment of women, who have a substantial presence in mogt, if not all, labor forces?

67. Under any of these proposals, we propose not to consider jobs filled by internal promotion as a
vacancy for which recruitment would be necessary. Moreover, sSincewedo not require parity or other measure
of an entity's workforce when compared with the composition of the local labor force, recruiting efforts should
be continuous, even when entities believe that they have aready achieved adiverse workforce. We stress that
there is no maximum, minimum, or even optimal level of diversity in employment. Our objectiveisto ensure
that all qualified potential candidatesfor aposition, no matter wherethey live or whom they know, areinformed
of openings.

68. We solicit comments on these and any other ways in which we can encourage entities to expand
their poolsof qualified applicantswithout creating any incentivesto prefer minority and female applicantsover
other applicants. For example, what, if any, should be the minimum number of recruitment sources that an
entity should contact? If we require that an entity contact a combination of general and minority and femae
specific sources, see para. 65, what types of sources should be considered general and what types should be
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considered minority and female specific? Should we require greater recruitment efforts, e.g., the contacting
of more sources, from broadcasters who own alarge number of stations? Should we apply our prior standard
which exempted a broadcaster from filing EEO information with respect to minorities when minority group
representation initsmetropolitan statistical areaor county constituted lessthan five percent in the aggregate?®

69. Traditionally, the review of licensee efforts to recruit and attract females and minorities has
encompassed al full-time positions because, as discussed above, it is our belief that all positions may
potentially influence programming. We propose to continue this policy. However, we invite comment on
whether recruitment efforts should be limited to upper-level positions in view of the court's reasoning in
Lutheran Church that employeesinlower-level positionscannot influence program diversity. Shouldit beeven
more restricted, to only those positions that have a direct influence on station programming, in light of the
court's reasoning?

70. Religious Broadcasters. I1n keeping with Order and Policy Statement, we believe it appropriate
to codify in our rules that religious broadcasters may establish religious belief or affiliation as a bona fide
occupational qualificationfor al radio station employees. Weshall also consider inthisproceeding thepetition
for reconsideration and related pleadingsfiled with respect to the Order and Policy Statement because we are
proposing to codify the decision announced in Order and Policy Statement as part of our broadcast EEO Rule
for radio station licensees and permittees. However, television station licensees and permittees will continue
to be covered under Order and Policy Statement. With respect to television station employees, we will
continue to allow religious broadcasters to establish religious belief or affiliation as a bona fide occupational
qualification under Order and Policy Statement, rather than arule, due to the limitationsimposed by Section
334.

71. Religiousbroadcasterswho establishreligiousaffiliation asabonafide occupationa qualification
for any job position would not be required to comply with specific recruitment requirements for that position,
but would be expected to make reasonable good faith effortsto recruit minorities and women who are qualified
on the basis of their religious affiliation. As to any position for which religious belief is not made a
gualifications requirement, the licensee would be required to fill that position pursuant to recruitment
requirements adopted for al broadcasters. We emphasize that when vacancies occur, religious broadcasters
will still be required to make hiring decisions without discrimination on the basis of race, color, national origin
or gender. Further, we propose to adopt the definition of "religious broadcaster” as outlined in Order and
Policy Statement as part of the anti-discrimination section of the broadcast EEO rule. Accordingly, areligious
broadcaster would be defined as alicensee that is, or is closely affiliated with, a church, synagogue, or other
religious entity, including a subsidiary of such an entity. Should aquestion arise as to whether a broadcaster
falls under this definition, we propose to make an individual determination based upon an evaluation of the
religious entity's characteristics, including whether the entity operates on a non-profit basis, whether thereis
adistinct religious history, and whether the entity's articles of incorporation set forth areligious purpose. We
invite comment on all aspects of our proposal.

72. Self-Assessment. Webelievebroadcastersand cableentitiesshould continueto analyzetheir EEO
programs on an ongoing basis. We request comment on how often such analysis should occur and how we
should enforceit. We propose that broadcasters submit astatement in their EEO Program Report (Form 396),
filed as part of their renewal applications, detailing their analysis for the 12 months prior to filing of their
renewal application. Cable entities would submit the same statement with their Form 395-A Supplemental

10 We recognize that this factor may not necessarily apply to the recruitment of women, given that women
typically represent about half of the labor force of every metropolitan statistical area regardless of size.
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Investigation Sheet, filed every five years with the Commission, detailing a 12 month analysis of their EEO
program. Consistent with the possibility that, in the future, entities may file these forms with the Commission
electronically, the forms, including EEO Program Reports, may require filersto answer a series of questions
with a"yes" or "no" response. We aso seek comment on the following questions. What should be the focus
of the analysis? What should it include? What should it exclude? We propose that an entity be required to
analyze its efforts to recruit, hire and promote in a non-discriminatory fashion and address any difficultiesin
implementing its EEO program. Accordingly, such analysis could include efforts to cooperate with any
existing union in the development of EEO programs, to review seniority practices for non-discrimination, to
assess the productivity of recruiting sources, to examine employee pay and benefits for non-discrimination, to
utilize media for recruitment purposes in a manner that contains no indication of a preference for one race,
ethnic origin or sex over another, and to avoid the use of discriminatory selection techniques or tests. An
analysis would not include the use of employment profiles to determine the adequacy of EEO efforts. If the
formsrequirefilersto answer a series of questionsrequiring a™yes' or "no" response, what types of questions
should be asked?

73. Recordkeeping. Weproposeto continuerequiring broadcastersand cableentities toretainrecords
to provethat they have made good faith efforts to broaden their applicant poolsfor al vacancies. Suchrecords
could include, for example, listings of recruiting sources utilized for each vacancy and the dates the vacancies
were filled; dated copies of al advertisements, bulletins and |etters announcing vacancies, and compilations
totaling the race, ethnic origin, and gender of all applicants generated by each recruiting source according to
vacancy. While recordkeeping and self-assessment are distinct concepts, we believe that recordkeeping isa
vital component of self-assessment. If an entity does not keep adequate records, we believe that it cannot
meaningfully assess the effectiveness of its EEO program. Further, without such records, the Commissionis
unableto ascertain whether an entity ismaking sincere effortsto recruit women and minoritiesinto itsapplicant
pools. Records of the race, ethnic origin, and gender of applicants are necessary so that entities can evaluate
the productivity of their recruitment sources and change them, if necessary. We seek comments on theseviews
and any other ways in which we can monitor efforts by entities to broaden their applicant pools to include
qualified minorities and women without requiring or encouraging preferential hiring of any particular group

of people.

74. Enforcement. We propose that enforcement occur throughout the license term as well as at
renewal timefor broadcasters. Sincetheterms of licensefor radio and television broadcast stations have been
extended to eight years, we believeit necessary to conduct enforcement on an ongoing basis viarandom audits
inorder to ensure compliance. For cable entities, we propose to continue reviewing EEO programs every year
as part of the annual certification process. Appropriate sanctions would be imposed for entities that violate
therecruiting and recordkeeping requirements of our EEO rules, as discussed above. Accordingly, in keeping
with the Court's reasoning in Lutheran Church, entities would be sanctioned for deficiencies in their
recruitment and recordkeeping efforts and not for the results of their hiring decisions, subject of courseto their
duty to refrain from unlawful discrimination. In addition, we propose sanctions for failure to file a salf-
assessment statement.

75. We invite comment on this approach. Specifically, is the Commission's proposed enforcement
adequate regarding recruitment of minority and female applicants and, if not, to what extent should changes
be made? What should trigger enforcement review? Inwhat manner should thisreview be conducted? Should
the Commission look at the composition of applicant pools to evaluate the productivity of an entity's
recruitment sources and whether the entity has taken action in a timely way to find replacements for
unproductive sources? Should entitiesberequiredto certify that they replaced unproductiverecruiting sources?
If s0, should we sanction those entities that make untruthful certifications and, if so, how? What level of
increased enforcement woul d be necessary to maintain an adequateincentivefor repesat violatorsto comply with
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our EEO rules?

76. Mid-Term Review. As discussed above, because of the decision in Lutheran Church, we must
devel op another method for analyzing atelevision licensees employment practices at mid-term. Therefore, we
propose that television licensees submit a narrative statement, as previously described, midway through their
licenseterms, aswell asat theend of their licensetermswith their renewal applications. Inview of the creation
of new electronic application filing procedures, however, we may choose, instead of requiring a narrative
submission, to create aform on which television broadcasters would provide pertinent informationin a"yes"
or "no" answer format.

77. Forms. In conjunction with our proposal to adopt new EEO rules, we propose to revise FCC
Forms 396, 396-A, 395-A, 395-B, and 395-M. We bdlievethat it isappropriate to eliminate all form sections
concerning employment profileanaysis, including comparisonswith local labor force statisticsand alternative
labor force statistics. In addition, these new formswould no longer contain questions pertaining to the number
of minority or femae hires but would continue to request information concerning the total number of
employees, aswell asthe number of minorities and women, who are employed (e.g., on Form 395-B) and have
been promoted (e.g., on Form 396). We propose to request information concerning the total number of
applicants received from each listed source, aswell asthetotal number of minority and total number of female
applicants received. If the new EEO rules focus on recruitment requirements for full-time positions, we
proposeto eliminatethe requirement that broadcasting licenseesreport part-timeemployeesonthe Form 395-B,
the Broadcast Station Annual Employment Report.  Thus, we believe that we may delete the part-time
employment grid from thisform. Similarly, for thisreason, we propose to reguire cable entities to report only
full-time employees on Forms 395-A and 395-M, except for alisting of positionsby job title, whichisrequired
by statute to include part-time and full-time.**

78. The reporting requirements must be crafted to reflect the recruitment requirements that we
ultimately adopt in this proceeding. If we adopt the proposal requiring entities to contact a specific number
of recruitment sources, we propose to change Form 396, the Broadcast Equal Employment Opportunity
Program Report ("the EEO Program Report"), to requirefilersto provide aspecified number of genera sources
and minority and femal e specific sources used when recruiting for each vacancy subject to therules. The EEO
Program Report would al so requirealicenseeto certify whether it substituted anew minority or female specific
source if its current minority/female source failed to refer any minority/female applicants for at least three
consecutive vacancies. If we adopt the proposal allowing broadcasters the discretion to choose their own
methods of recruitment aslong astheir applicant poolsare diverse, then wewould request information in Form
396 concerning the diversity of a station's applicant pools. Another change that we might make to Form 396
isto require a station with fewer than five full-time employees to report information concerning employment
discrimination complaintsfiled against it. 1n keeping with the proposed new EEQ requirements, the new Form
396 would require broadcasters to submit a statement detailing an analysis of their EEO programs for the 12
months prior to license expiration and may ask questions concerning what, if any, training or internship
programs for minorities and/or women they have implemented. Cable entitiesmay be required to filethe same
certificationwiththeir Form 395-A or 395-M Supplemental Investigation Sheet. Asstated above, thequestions
on these revised forms may be framed in a"yes' or "no" format, consistent with electronic filing.

79. We bdieve we should still require broadcast and cable entities to provide annual workforce data
onall positionsin order to continue our monitoring of industry trends. Consequently, we propose that licensee
and cable entities continue to submit annual workforce datafor al jobs on Forms 395-A, 395-B, and 395-M.

1 See 47 U.S.C. § 554(d)(3)(A).
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These employee statisticswill not be used to assess EEO compliance. Weinvite comment on all aspects of the
proposal to revise the FCC's EEO forms.

80. Delegated Authority. Section 0.283 of the Commission's Rules requires the Chief of the Mass
MediaBureau to refer certain mattersto the Commission for disposition. See47 C.F.R. 8§0.283. Specifically,
Section 0.283(b)(1)(iii) directs al petitions to deny, informal objections and other petitions against television
and radio broadcasting applications for new or modified facilities or for renewal, assignment or transfer of
control to be referred to the Commission if "the applicant in question falls outside the applicable processing
criteria in its employment of women and minorities." See 47 C.F.R. 8 0.283(b)(1)(iii). Since use of the
processing criteria, which involved a comparison of a station's employment profile with the local 1abor force,
isincons stent with the Lutheran Church decision (see discussion, para. 12 supra), we propose to amend this
section by deleting its reference to the criteria. Accordingly, the phrase "or the applicant in question falls
outside the applicable processing criteriain its employment of women and minorities’ would be deleted in its
entirety. See Appendix C. We seek comment on this proposal.

C. ProposalsIncorporated From Streamlining Proceeding

81. In our pending proceeding in Streamlining, we sought comment regarding various proposals to
streamline the Commission's EEO requirementswith respect to certain broadcasters whose circumstances may
justify thistype of relief. These proposalsincluded alternatives for reducing possible paperwork burdens on
licensees who qualify for that relief, new incentives for the establishment of joint recruitment efforts, and
revisions to the test by which stations are permitted to rely on an alternative labor force when analyzing their
EEO efforts. We aso sought comment on guidelines for imposing sanctions for EEO violations. As the
Streamlining Proceeding concerned outreach portions of the Broadcast EEO Rule, which were declared
unconstitutional by the court in Lutheran Church, we hereby terminate that proceeding except with respect to
thepending petition for reconsideration of Order and Policy Statement. However, wewill discussbelow certain
proposals originating in the streamlining proceeding that may still be viable.

82. Our review of the proposals outlined in Sreamlining and described in comments responding to
that proceeding reveals that several of the proposals are appropriate to set forth in this NPRM.* However,
these proposal s and responses to them were made prior to Lutheran Church and prior to the new proposalsfor
changesto the EEO Rule that are presented in this NPRM. Therefore, in light of the change of circumstances
since Streamlining was released and comments were filed in response, we will not incorporate the comments
to Streamlining in this proceeding. Instead, we ask that commenters to the streamlining proceeding respond
to the proposals set forth in this NPRM, indicating how, if at all, their opinions with respect to these proposals
have changed. For example, do commenters still support or oppose these proposals and, if so, do they have
the same reasons for their support or opposition? What new or additional reasons do they have for their
positions concerning these proposals asaresult of Lutheran Church and/or the new proposals presented inthis
NPRM?

102 Although certain proposal sarising from Streamlining areset forth and discussed in this proceeding, we believe
that certain topics are rendered moot by the Lutheran Church decision. Labor force statistics are not proposed to be
used as part of our EEO analysis. Thus, any streamlining proposals concerning this factor are moot, including
changing the alternative labor force test and exempting alicensee from keeping detailed records of its EEO effortsif
its employment profile meets a certain statistical employment benchmark. Finally, we believe that the forfeiture
guidelines proposed in Sreamlining are no longer viable as many of the criteria in the guidelines are no longer
proposed to be used to assess a licensee's EEO program.
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83. InSreamlining, wenoted that broadcasters have expressed concernsthat stationswith small staffs
or that are located in small markets have particular difficulty attracting and retaining minority employees
becausethey havelimited resourcesand difficulty competing for talent with larger stationsin bigger markets.'®
Weindicated there our goal of maintaining EEO requirementsthat are not unduly burdensomefor such stations
and, at the same time, ensuring an effective EEO enforcement program for the broadcast industry. We aso
invited comment on proposals designed to minimize undue burdens on stations generally irrespective of a
station's staff or market size. We reaffirm these goals, and accordingly seek comment on several proposalsto
afford such relief. We note that the proposals set forth below are not intended to be exclusive. Rather, we
encourage commenters to submit any other proposals that would limit undue paperwork burdens for all
broadcasters while maintaining effective EEO industry oversight.

84. Small Stations. In Streamlining, we raised several qualifying factors that might entitle a station
to receive administrative relief from EEO reporting and recordkeeping obligations, including the small staff
size of astation, e.g., 10 or fewer full-time employees, and the small size of the market in which astation is
located. The assumption for making the former a qualifying factor for administrative relief was that stations
with small staffs, such as those with 10 or fewer full-time employees, have fewer hiring opportunities and
limited financial, personnel and time resources available for recruiting. The basis for making the latter a
qualifying factor wasthat stationslocated in small markets may have difficulties competing for employeeswith
dtationsin larger markets, which can offer higher salaries and greater career opportunities.

85. Oneformof administrativerelief proposed in Streamlining wasto exempt qualifying stationsfrom
EEO reporting and recordkeeping requirements, just as stations with fewer than five full-time employeeswere
exempt under the prior EEO policy. Qualifying stations would be required to file only the first page of Form
395-B and Form 396-A, and the first two pages of Form 396, certifying that they qualify for relief. Such a
change would require amending 47 C.F.R. § 73.3612, which currently requires a licensee or permittee of a
broadcast station with five or more full-time employees to file an Annual Employment Report. One concern
regarding this proposal isthat it would reduce the amount of information that we currently collect to monitor
employment trendsin the broadcast industry, and thus give us an incomplete picture of thosetrends. We seek
comment on the issue of whether stations with small staffs or stations in small markets should receive
administrativerelief from EEO reporting and recordkeeping requirements, and specifically ontheadministrative
relief proposed in Streamlining.

86. We invite comment as to whether we can and should adopt such rdlief. In Office of
Communications of the United Church of Christ v. FCC, 560 F.2d 529, 532 (2nd Cir. 1977), the court found
that a Commission decision to change the employment threshold for required submission of detailed written
EEO programs, from five or more full-time employees on a station's staff to 10 or more full-time employees,
was arbitrary and capricious because the Commission had failed to provide a reasoned justification for
departing from its prior precedent and policy. Therefore, if we decide, after reviewing the comments to this
proceeding, that it is appropriate to change the EEO reporting employment threshold, we must set forth
substantia justification for such a change. Accordingly, we request that commenters who favor this option
provide ample evidence as to why this size station deserves this type of relief.’® Second, unless specifically
authorized by statute, an agency may not prescribe its own small business size standard unless, anong other

103 See Report.
14 Wenotethat the NPRM's I nitial Regulatory Flexibility Analysis also requests comment on this type of relief.
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things, the proposed size standard is approved by the Small Business Administration.’®® Raising the
employment threshold for EEO reporting and recordkeeping requirements may create anew definition of small
business requiring approval from the Small Business Administration ("SBA") before doing so. Finaly,
implementation of these proposals as to television licensees and permittees may be barred by Section 334(a)
of the Communications Act, which prohibitsrevision of EEO regulations and forms pertaining to such entities.
We invite comment as to these issues.

87. Job Fairs. In Streamlining, we proposed that qualifying licensees be given the option of choosing
to contact recruitment sources likely to refer qualified female and minority applicants for every vacancy or to
commit to management-level, in-person participation in a minimum number of recruiting events every year,
such asjob fairs or on-campus interviewing at local schools. Licensees could aso choose both options and
could make their choice known on both Form 396 and Form 396-A.

88. Superduopaly. In comments filed in response to Streamlining, Joint Commenters proposed that
the Commission declarethat asuperduopoly (three or more commonly owned radio stationsin the same service
-- AM or FM -- located in the same market) should be considered as one employment unit that would include
not only all station employees but also the employees at the stations' local headquarters.*® Joint Commenters
justification for thisproposa wasthat, because many stationsare becoming superduopolies, positionsthat may
have been located at individual stations when they were stand alone stations, such as sales, promotion or
programming, may be moved to abroadcaster's|ocal headquarters, which were previously not regulated by the
EEO Rule.’” Wenotethat, because of Section 334 of the CommunicationsAct, discussed supra, thisproposal
could not be implemented for television stations.

89. Joint Commentersal so proposed that superduopoliesfile complete 395-Bsfor each of their stations
and headquarters in the same market unless combined they have fewer than five full-time employees. Joint
Commentersargue, among other things, that thisreporting proposal would prevent abroadcaster from masking
its failure to employ minorities at most stations by employing them at only one.’® The Mass MediaBureau's
current policy, as reflected in a 1994 Interpretive Ruling,'® is that commonly owned stations located in the
same market--that have at | east one empl oyee whose dutiesinvolvework for al stations equally--should report
all employeesof al stations on one station's form (two stations form if an AM/FM combination isinvolved).
In such a situation, broadcasters were instructed to indicate in the forms filed for the remaining stations that
the stations' employees are reported with the employees of another station in the latter station's 395-B. This
policy was devel oped because the data processing technology available to the Commission at that time did not
allow for the employment information of more than one station to be reported on the same Form 395-B, except
in casesinvolving an AM/FM combination. We anticipate that our data processing technology will, in the near

15 Section 3(a) of the Small Business Act, 15 U.S.C. § 632(a), as amended by Section 222 of the Small Business
Credit and Business Opportunity Enhancement Act of 1992, Pub. L. No. 102-366, § 222(b)(1), 106 Stat. 999 (1992),
asfurther amended by the Small Business Administration Reauthorization and Amendments Act of 1994, Pub. L. No.
103-403, § 301, 108 Stat. 4187 (1994).

106 Comments filed by Joint Commenters in response to Sreamlining at 321-22.
107 Comments filed by Joint Commenters in response to Sreamlining at 95-96.

18 Comments filed by Joint Commenters in response to Sreamlining at 321-22.

1 Petition for Issuance of Interpretive Ruling Concerning FCC Form 395-B, Broadcast Annual Employment
Report, DA 94-553.
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future, be able to accommodate the reporting of more than one station's information in this situation.
Accordingly, we request comment on aproposal to require licenseesto file one 395-B for al commonly owned
stations in the same market that equally share at least one employee. We also request comment on an
alternative proposal that would requirelicensee'sto file one 395-B for all commonly owned stationsin the same
market even if they share no employees.

90. Joint Recruitment. In Streamlining, we requested comment on how best to award credit to
licensees for participation in joint recruitment efforts, such as central recruitment sources, and minority
training, internship and employment programs. We seek to encourage participation in these efforts because
we continue to believe that, "by combining financial and personnel resources of other broadcasters or entities
with resourcesfor identifying qualified minority and femal e applicants, abroadcaster's administrative burdens
in time and cost spent recruiting and keeping records will be substantially reduced while the effectiveness of
its outreach will be increased."*® Commenters should address how credit can be given for joint recruitment
efforts under the proposals for a new EEO Rule.

91. Wetakethisopportunity to encourage broadcasters, aswell ascable entities, to voluntarily engage
inthese and other types of EEO efforts. For example, the Commission isfamiliar with two outreach programs
which offer sound guidancefor thetype of programsbroadcasters can design and inwhich they can participate.
The Radio Advertising Bureau sponsors Radio Careers Workshops across the country which attract a
significant number of applicants. Participating stations can access lists of applicants from these workshops.
These lists provide information on applicants experience, education, gender and race. The Broadcast
Executive Directors Association ("BEDA") has devel oped aproposal for aModel Broadcast Careers Program
Road Map. Thisprogram has several componentsincluding: 1) expanding education courses and experience
opportunities;, 2) educating stations in non-discrimination in employment and recruitment outreach; 3)
recruitment outreach including posting job vacancies on web sites; and 4) promoting awareness of BEDA's
Careers Program through newd etters, speakers bureaus, career fairs and promotional announcements aired
on participating stations. Examplesof training and internship programswith which the Commissionisfamiliar
include a work/study program founded by the Foundation for Minority Interests in Media, Inc. and called
"MediaCareersfor Minorities," which provides high school and college studentswith paid jobsin the broadcast
and cable industries and college tuition, and a program sponsored by the Kaitz Foundation, which funds
internships for minorities in cable. We believe that participation by broadcasters in such endeavors would
provide benefits to the broadcaster independent of any potential regulatory credit that might accrue by, for
example, making available to the broadcaster the largest pool of qualified applicantsfor a particular position.

IV. CONCLUSION

92. In this NPRM, we suggest and request comment on proposals to change the Commission's EEO
rulesand paliciesto be cons stent with Lutheran Church. Pursuant to the remand of the court, we a so request
comment on our statutory authority to retain the anti-discrimination prong of our broadcast EEO Rule. Finally,
we terminate Streamlining, MM Docket 96-16, except for the petition for reconsideration filed in response to
Order and Policy Statement, which will be considered in this proceeding. Wewill aso consider, inthisNPRM,
several proposal soriginating from Streamlining, concerning, among other things, administrativerelief for small
broadcasters and how to best credit broadcasters for participation in joint recruitment efforts.

V. ORDERING CLAUSES

10 Sreamlining, 11 FCC Rcd at 5170.
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93. Accordingly, IT ISORDERED that pursuant to the authority contained in Sections 1, 4(i), 4(k),
257, 301, 303(r), 307, 308(b), 309, 334, 403, and 634 of the Communications Act of 1934, as amended, 47
U.S.C. 88151, 154(i), 154(k), 257, 301, 303(r), 307, 308(b), 309, 334, 403, and 554, this Notice of Proposed
Rule Making IS ADOPTED.

94. IT ISFURTHER ORDERED that MM Docket No. 96-16, Streamlining Broadcast EEO Rule
and Policies, ISTERMINATED except with respect to the petition for reconsideration filed in response to
Order and Policy Statement.

95. IT ISFURTHER ORDERED, That the Office of Public Affairs, Reference Operations Branch,
shall send acopy of thisNPRM, including the Initial Regulatory Flexibility Analysis, to the Chief Counsel for
Advocacy of the Small Business Administration in accordance with the Regulatory Flexibility Act, see 5
U.S.C. § 605(b).

VI. ADMINISTRATIVE MATTERS

96. Comments and Reply Comments. Pursuant to Sections 1.415 and 1.419 of the Commission's
rules, 47 C.F.R. 88 1.415, 1.419, interested parties may file comments on or before January 19, 1999, and
reply comments on or before February 18, 1999. Comments may be filed using the Commission's Electronic
Comment Filing System (ECFS) or by filing paper copies. See Electronic Filing of Documentsin Rulemaking
Proceedings, 63 Fed. Reg. 24,121 (1998).

97. Comments filed through the ECFS can be sent as an electronic file via the Internet to
<http://www.fcc.gov/e-filelecfs.html>. Generally, only one copy of an electronic submission must be filed.
If multiple docket or rulemaking numbers appear in the caption of this proceeding, however, commenters must
transmit one electronic copy of the comments to each docket or rulemaking number referenced in the caption.
In completing thetransmittal screen, commentersshouldincludetheir full name, Postal Servicemailing address,
and the applicable docket or rulemaking number. Parties may aso submit an electronic comment by Internet
e-mail. Toobtainfiling instructionsfor e-mail comments, commenters should send an e-mail to ecfs@fcc.gov,
and should include thefollowing wordsin the body of the message, "get form <your e-mail address." A sample
form and directions will be sent in reply.

98. Parties who choose to file by paper must file an original and four copies of each filing. If more
than one docket or rulemaking number appear in the caption of this proceeding, commenters must submit two
additional copies for each additional docket or rulemaking number. If interested parties want each
Commissioner to receive a persona copy of their comments, they must file an origina and nine copies. All
filings must be sent to the Commission's Secretary, Magalie Roman Salas, Office of the Secretary, Federal
Communications Commission, 445 Twelfth St., SW.; TW-A306, Washington, D.C. 20554.

99. Comments and reply comments will be available for public inspection during regular business
hours in the FCC Reference Center (Room 239), 1919 M Street, N.W., Washington, D.C. 20554. Copies of
comments and reply comments are available through the FCC's duplicating contractor:  International
Transcription Service, Inc., 1231 20th Street, N.W., Washington, D.C. 20037, (202) 857-3800.

100. Written comments by the public on the proposed and/or modified information collections are
due on or before January 19, 1999. Written comments must be submitted by the Office of Management and
Budget (OMB) on the proposed and/or modified information collections on or before 60 days after date of
publicationinthe Federal Register. Inaddition tofiling commentswith the Secretary, acopy of any comments
on the information collections contained herein should be submitted to Judy Boley, Federal Communications
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Commission, Room C-1804, 445 12th St.,, SW., Washington, DC 20554, or via the Internet to
jboley@fcc.gov andto Timothy Fain, OM B Desk Officer, 10236 NEOB, 725 - 17th Street, N.W., Washington,
DC 20503 or viathe Internet to fain_t@sal.eop.gov.

101. ExparteRules. Thisproceeding will betreated asa"permit-but-disclose” proceeding subject
to the "permit-but-disclose” requirements under Section 1.1206(b) of the rules. 47 C.F.R. § 1.1206(b), as
revised. Ex parte presentations are permissible if disclosed in accordance with Commission rules, except
during the Sunshine Agenda period when presentations, ex parte or otherwise, are generally prohibited.
Personsmaking oral ex parte presentationsare reminded that amemorandum summarizing a presentation must
contain asummary of the substance of the presentation and not merely alisting of the subjectsdiscussed. More
than a one or two sentence description of the views and arguments presented is generally required. See 47
C.F.R. 81.1206(b)(2), asrevised. Additional rules pertaining to oral and written presentations are set forth
in Section 1.1206(b).

102. Initial Regulatory Flexibility Analysis. With respect to this NPRM, an Initial Regulatory
Flexibility Analysis ("IRFA") is contained in Appendix D. As required by Section 603 of the Regulatory
Flexibility Act, the Commission has prepared an IRFA of the expected impact on small entities of theproposals
contained in the NPRM. Written public comments are requested on the IRFA. In order to fulfill the mandate
of the Contract with America Advancement Act of 1996 regarding the Final Regulatory Flexibility Analysis,
we ask a number of questions in our IRFA regarding the prevalence of small businesses in the industries
covered by thisNPRM. Comments on the IRFA must befiled in accordance with the samefiling deadlines as
comments on the NPRM, but they must have a distinct heading designating them as responses to the IRFA.
The Office of Public Affairs, Reference Operations Division, shall send a copy of this NPRM, including the
IRFA, to the Chief Counsal for Advocacy of the Small Business Administration in accordance with Section
603(a) of the Regulatory Flexibility Act, Pub. L. No. 96-354, 94 Stat. 1164, 5 U.S.C. 8 601 et seq. (1981),
as amended.

103. Initial Paperwork Reduction Act of 1995 Analysis. This NPRM contains either a proposed or
modified information collection. As part of our continuing effort to reduce paperwork burdens, we invite the
genera public and the Office of Management and Budget (OMB) to take this opportunity to comment on the
information collections contained in this NPRM, as required by the Paperwork Reduction Act of 1995, Pub.
L. No. 104-13. Public and agency comments are due at the sametime as other comments on thisNPRM; OMB
comments are due 60 days from date of publication of this NPRM in the Federal Register. Comments should
address: (a) whether the proposed collection of information is necessary for the proper performance of the
functions of the Commission, including whether the information shall have practical utility; (b) the accuracy
of the Commission's burden estimates; (c) ways to enhance the quality, utility, and clarity of the information
collected; and (d) ways to minimize the burden of the collection of information on the respondents, including
the use of automated collection techniques or other forms of information technol ogy.

104. Additiona Information. For additional information on this proceeding, please contact Hope
Cooper, or Kathy Harvey, EEO Branch, Enforcement Division, Mass Media Bureau, at (202) 418-1450.

FEDERAL COMMUNICATIONS COMMISSION

Magalie Roman Salas
Secretary
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APPENDIX A
BROADCAST EEO RULE

Part 73 of Title 47 of the U.S. Code of Federal Regulations, Section 73.2080, is proposed to be deleted in its
entirety and replaced with the following:

§ 73.2080. Equal employment opportunities ("EEQ").

@ General EEO policy. Equal opportunity in employment shall beafforded by all licenseesor permittees
of commercialy or noncommercially operated AM, FM, TV or international broadcast stations (as defined in
this part) to all qualified persons, and no person shall be discriminated against in employment by such stations
because of race, color, religion, national origin, or sex. Religious radio broadcasters may establish religious
belief or affiliation asajob qudification for al station employees. However, they cannot discriminate on the
basis of race, color, national origin or gender from among those who share their religious affiliation or belief.
For purposes of thisrule, areligious broadcaster isalicensee whichis, or is closely affiliated with, achurch,
synagogue, or other religious entity, including a subsidiary of such an entity.

(b) General EEO programrequirements. Each broadcast station shall establish, maintain, and carry out
a positive continuing program of specific practices designed to ensure equal opportunity in every aspect of
station employment policy and practice. Under terms of its program, a station shall:

(1) Definetheresponsibility of eachlevel of management to ensureavigorousenforcement of itspolicy
of equal opportunity, and establish aprocedureto review and control manageria and supervisory performance;

(2) Inform its employees and recognized employee organizations of the positive equal employment
opportunity policy and program and enlist their cooperation;

(3) Communicate its equa employment opportunity policy and program and its employment needsto
sources of qualified applicants without regard to race, color, religion, national origin, or sex, and solicit their
recruitment assistance on a continuing basis;

(4) Conduct a continuing program to exclude al unlawful forms of prejudice or discrimination based
upon race, color, religion, nationa origin, or sex from its personnel policies and practices and working
conditions; and

(5) Conduct a continuing review of job structure and employment practices and adopt positive
recruitment, job design, and other measures needed to ensure genuine equality of opportunity to participatefully
in al organizational units, occupations, and levels of responsibility.

(© Specific EEO programrequirements. Each broadcast station shall establish, maintain, and carry out
apositivecontinuing program of specific practicesdesigned to ensure equa opportunity and non-discrimination
in every aspect of station employment policy and practice. Under the terms of its program, a station must:

(1) Recruit for every job vacancy in its operation. A job filled by an internal promotion is not
considered avacancy for which recruitment isnecessary. Religiousradio broadcasterswho establish religious
affiliation as a bona fide occupational qualification for ajob position are not required to comply with these
recruitment requirements with respect to that job position only, but will be expected to make reasonable, good
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faith efforts to recruit minorities and women who are qualified based on their religious affiliation. Nothingin
this section shall be interpreted to require a broadcaster to grant preferential treatment to any individual or
group based on race, color, ethnic origin, religion, or gender.

(2) Analyzeitseffortsto recruit, hire and promote without discrimination on the basis of race, ethnic
origin, color, religion, and gender and address any difficulties encountered in implementing its equa
employment opportunity program. Aspart of itslicenserenewal application, astation shall submit a statement
detailing its analysis of such efforts for the 12 months prior to license expiration. Analysis should occur on
an ongoing basis. A dation's analysis shall include measures taken to:

(i) Disseminate its equa employment opportunity program to job applicants and employees,

(i) Review seniority practices to ensure that such practices are non-discriminatory;

(iii) Examineratesof pay and fringe benefitsfor employeeshaving the sameduties, and eliminating
any inequities based upon race, ethnic origin, color, religion, or sex discrimination;

(iv) Assess the productivity of recruiting sources;

(v) Utilize media for recruitment purposes in a manner that will contain no indication, either
explicit or implicit, of a preference for one race, ethnic origin, color, religion or sex over another;

(vi) Offer promotions of qualified minorities and women in a nondiscriminatory fashion to
positions of greater responsibility;

(vii) Where union agreements exist, cooperate with the union or unions in the development of
programs to assure qualified minority persons or women of equal opportunity for employment, and include an
effective non-discrimination clause in new or renegotiated union agreements; and

(viii) Avoid the use of selection techniques or tests that have the effect of discriminating against
qualified minority groups or women.

(3) Retain records to prove that it has satisfied the requirements of (c)(1) and (2) above. Such
recordkeeping shall include:
(i) Listings of recruiting sources utilized for each vacancy and the date the vacancy was filled;
(i) Dated copies of all advertisements, bulletins and letters announcing vacancies, and
(iif) Compilations totaling the race, ethnic origin, and gender of all applicants generated by each
recruiting source according to vacancy.

(d) Mid-termreview for television broadcast stations. The Commission will conduct amid-term review
of the employment practices of each broadcast television station four yearsfollowing the station's most recent
license expiration date as specified in 8 73.1020. Television licensees are required to submit a narrative
statement, as described in paragraph (c)(2) of thissection, four months before the date specified inthe previous
sentence.

(e Enforcement. The Commissionwill review astation'sEEO program at renewal time and may conduct
random audits, including on-site audits, throughout the license term to enforce this Rule.

) Sanctions. The Commission may impose appropriate sanctions for any violation of this Rule.
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APPENDIX B
CABLE EEO RULES
Subpart E -- Equal Employment Opportunity Requirements

Section 76.75 is proposed to be revised by amending paragraphs (b), (c) and (f), and adding paragraph (g), to
read as follows:

§ 76.75 EEO Program Requirements.

* k k * %

(b) Recruit for every job vacancy inits operation. A job filled by an internal promotion is not considered a
vacancy for which recruitment isnecessary. Nothinginthissection shall beinterpreted to requireacable entity
to grant preferential treatment to any individual or group based on race, ethnic origin, color, or gender.

(c) Retain records to prove that it has satisfied the requirements of (b) and (f). Such recordkeeping shall
include;

(1) Listings of recruiting sources utilized for each vacancy and the date the vacancy wasfilled;

(2) Dated copies of al advertisements, bulletins and letters announcing vacancies; and

(3) Compilations totaling the race, ethnic origin, and gender of all applicants generated by each
recruiting source according to vacancy.

* k k % %

(f) Anadyzeits efforts to recruit, hire, promote and use services without discrimination on the basis of race,
ethnic origin, color, religion, and gender and explain any difficulties encountered in implementing its equal
employment opportunity program. As part of its Form 395-A/395-M supplemental investigation, an
employment unit shall submit a statement detailing its analysis of such efforts for the previous 12 months.
Analysis should occur on an ongoing basis. A unit's analysis shall include measures taken to:

(1) Where union agreements exist, cooperate with the union or unions in the development of
programs to assure qualified minority persons or women of equal opportunity for employment, and include an
effective non-discrimination clause in new or renegotiated union agreements,

(2) Review seniority practices to ensure that such practices are non-discriminatory;

(3) Examineratesof pay and fringe benefitsfor employeeshaving the sameduties, and eliminating
any inequities based upon race, ethnic origin, color, religion, age, or sex discrimination;

(4) Assessthe productivity of recruiting sources;

(5) Utilize media for recruitment purposes in a manner that will contain no indication, either
explicit or implicit, of a preference for one race, ethnic origin, color, religion, age, or sex over another; and

(6) Avoid the use of selection techniques or tests that have the effect of discriminating against
qualified minority groups or women.

(g) The Commission may impose appropriate sanctions for cable entities not found to be in compliance with
Sections (b), (c), or (f).
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APPENDIX C
DELEGATED AUTHORITY RULE
Section 0.283 is proposed to be revised by amending paragraph (b)(1)(iii) to read as follows:

§ 0.283 Authority delegated.

* k k * %

(b) * Kk k
(D) Petitions to deny, informal objections, and other petitions, directed against AM, FM, and TV
applications for new or modified facilities, or for renewal, assignment or transfer of control, will be referred
to the Commission if they:

(i) * Kk k

(ii) * Kk k

(iii) present documented allegations of failure to comply with the Commission's Equal Employment
Opportunity rules and policies.
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APPENDIX D
INITIAL REGULATORY FLEXIBILITY ANALYSIS

As required by the Regulatory Flexibility Act (RFA),*! the Commission has prepared this present Initial
Regulatory Hexibility Analysis (IRFA) of the possible significant economic impact on small entities by the
policies and rules proposed in this Notice of Proposed Rule Making ("Notice"). Written public commentsare
requested on this IRFA. Comments must be identified as responses to the IRFA and must be filed by the
deadlines for comments on the Notice provided above in paragraph 96. The Commission will send a copy of
theNotice, including thisIRFA, to the Chief Counsdl for Advocacy of the Small Business Administration. See
5U.S.C. §603(a). Inaddition, the Notice and IRFA (or summaries thereof) will be published in the Federa
Register. Seeid.

A. Need for, and Objectives of, the Proposed Rule Changes:

The D.C. Circuit court in Lutheran Church - Missouri Synod v. FCC,*2 held that the Commission's equal
employment opportunity ("EEO") outreach requirementsfor broadcasterswere unconstitutional and remanded
to the Commission to determine whether we have authority to enforce an employment non-discrimination rule.
The Notice seeks comment on proposed new EEO rulesand policiesfor broadcast and cable entities, including
multichannel video programming distributors ("MV PDs"), that are designed to be consi stent with the Lutheran
Church decision. We also request comment on our statutory authority to retain the anti-discrimination prong
of our EEO rules. We invite comment on EEO rules which seek to ensure that broadcast stations and cable
entities do not engagein discriminatory practices. Inaddition, our proposed ruleswould require broadcasters
and cable entities to establish and maintain an EEO program designed to provide equal opportunity for
minorities and women. Another proposal would grant administrative relief to small entities based on various
criteria. One of the criteria proposed involves the number of employees at a station, e.g., if a station has 10
or fewer full-time employees, it would be entitled to relief. The Commission'searlier attempt at implementing
a similar proposal was declared arbitrary and capricious by the court in Office of Communications of the
United Church of Christ v. FCC, 560 F.2d 529, 532 (2nd Cir. 1977) because the Commission had failed to
provide areasoned justification for departing from its prior precedent. Therefore, the Commission requests
that commenters who favor this proposal provide ample evidence as to why thistype of station deservesthis
typeof relief. To accomplish the goals set forth above, the Notice proposes: (1) to initiate anew broadcasting
EEO Rule and to change the Commission's cable EEO rules, that would emphasize recruitment outreach and
discourage entities from preferring members of any racial, ethnic, or gender group in hiring; and (2) to permit
administrative relief to small entities that meet proposed qualifying factors.

B. Legal Bass:
Authority for the actions proposed in this Notice may befoundin Sections 1, 4(i), 4(k), 257, 301, 303(r), 307,

308(b), 309, 334, 403, and 634 of the Communications Act of 1934, as amended, 47 U.S.C. §8 151, 154(i),
154(k), 257, 301, 303(r), 307, 308(b), 309, 334, 403, and 554.

M See5U.S.C. §603. The RFA, see 5 U.S.C. § 601 &t. seq., has been amended by the Contract With America
Advancement Act of 1996, Pub. L. No. 104-121, 110 Stat. 847 (1996) (CWAAA). Titlell of the CWAAA isthe Small
Business Regulatory Enforcement Fairness Act of 1996 (SBREFA).

12 141 F.3d 344 (D.C. Cir. 1998) ("Lutheran Church"), rehearing denied, September 15, 1998.
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C. Recording, Recordkeeping, and Other Compliance Requirements:

The Notice proposesthat broadcasters and cable entities be required to retain records to demonstrate that they
have recruited for each hire. Such recordkeeping may include: listings of recruiting sources utilized for each
vacancy; copies of al advertisements, bulletins and letters announcing vacancies; and compilations totaling
therace, ethnic origin, and gender of all applicants generated by each recruiting source according to vacancy.

D. Description and Estimate of the Number of Small Entitiesto Which the RulesWould Apply:
1. Definition of a"Small Business'

The RFA directs the Commission to provide a description of and, where feasible, an estimate of the number
of small entitiesthat may be affected by the proposed rules.™® Under the RFA, small entitiesmay include small
organizations, small businesses, and small governmental jurisdictions. 5U.S.C. §601(6). TheRFA,5U.S.C.
§ 601(3), generally defines the term "small business' as having the same meaning as the term "small business
concern” under the Small Business Act, 15 U.S.C. 8 632. A small business concern is one which: (1) is
independently owned and operated; (2) isnot dominant initsfield of operation; and (3) satisfies any additional
criteria established by the Small Business Administration ("SBA"). Pursuant to 4 U.S.C. 8§ 601(3), the
statutory definition of a small business applies "unless an agency after consultation with the Office of
Advocacy of the SBA and after opportunity for public comment, establishes one or more definitions of such
term which are appropriate to the activities of the agency and publishes such definition(s) in the Federal
Register."*** The new ruleswould apply to broadcast stations and cable entities, including multichannel video
programming distributors ("MVPDs").

2. Issuesin Applying the Definition of a"Small Business'

As discussed below, we could not precisely apply the foregoing definition of "small business’ in developing
our estimates of the number of small entities to which the rules will apply. Our estimates reflect our best
judgments based on the data available to us.

An element of the definition of "small business' isthat the entity not be dominant in itsfield of operation. We
are unable at this time to define or quantify the criteria that would establish whether a specific radio or
television stationisdominant initsfield of operation. Accordingly, thefollowing estimates of small businesses
to which the new rules will apply do not exclude any radio or television station from the definition of a small
business on this basis and are therefore overinclusive to that extent. An additional element of the definition of
"small business" isthat the entity must be independently owned and operated. As discussed further below, we

13 5U.S.C. §604(3)(3).

14 While we tentatively believe that the SBA's definition of "small business' greatly overstates the number of
radio and television broadcast stations that are small businesses and is not suitable for purposes of determining the
impact of the proposals on small television and radio stations, for purposes of this Notice of Proposed Rule Making,
we utilize the SBA's definition in determining the number of small businesses to which the rules would apply. We
reserve the right, however, to adopt a more suitable definition of "small business" as applied to radio and television
broadcast stations or other entities subject to therules proposed in this Notice of Proposed Rule Making and to consider
further theissue of the number of small entitiesthat are radio and television broadcasters or other small mediaentities
in the future. See Report and Order in MM Docket No. 93-48 (Children's Television Programming), 11 FCC Rcd
10660, 10737-38 (1996), citing 5 U.S.C. § 601(3).
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could not fully apply this criterion, and our estimates of small businesses to which the rules may apply may
be overinclusiveto thisextent. The SBA'sgeneral size standards are devel oped taking into account these two
statutory criteria. This does not preclude us from taking these factors into account in making our estimates
of the numbers of small entities.

With respect to applying the revenue cap, the SBA has defined "annual receipts’ specifically in 13 C.F.R §
121.104, anditscalculationsinclude an averaging process. Wedo not currently requiresubmission of financial
data from licenseesthat we could usein applying the SBA's definition of asmall business. Thus, for purposes
of estimating the number of small entities to which the rules apply, we are limited to considering the revenue
data that are publicly available, and the revenue data on which we rely may not correspond completely with
the SBA definition of annual receipts.

Under SBA criteriafor determining annual receipts, if aconcern has acquired an affiliate or been acquired as
an affiliate during the applicable averaging period for determining annual receipts, the annua receipts in
determining size status include the receipts of both firms. 13 C.F.R. § 121.104(d)(1). The SBA defines
affiliation in 13 C.F.R. § 121.103. In this context, the SBA's definition of affiliate is analogous to our
attribution rules. Generaly, under the SBA's definition, concerns are affiliates of each other when one concern
controls or has the power to control the other, or athird party or parties controls or has the power to control
both. 13 C.F.R. § 121.103(a)(1). The SBA considers factors such as ownership, management, previous
relationships with or ties to another concern, and contractual relationships, in determining whether affiliation
exists. 13 C.F.R. 8 121.103(8)(2). Instead of making an independent determination of whether television
stationswere affiliated based on SBA'sdefinitions, werelied on the databases avail able to usto provideuswith
that information.

3. Estimates Based on Census Data

The rules proposed in this Notice will apply to television and radio stations. The Small Business
Administration defines atel evision broadcasting station that has no more than $10.5 million in annual receipts
as a smal business™® Television broadcasting stations consist of establishments primarily engaged in
broadcasting visual programs by television to the public, except cable and other pay television services.'
Included in thisindustry are commercial, religious, educational, and other television stations. Also included
are establishments primarily engaged in television broadcasting and which produce taped television program
materials.™’ Separate establishments primarily engaged in producing taped television program materias are
classified under another SIC number.*®

15 13 C.F.R. §121.201, Standard Industrial Code (SIC) 4833.

16 Economics and Statistics Administration, Bureau of Census, U.S. Department of Commerce, 1992 Census
of Transportation, Communications and Utilities, Establishment and Firm Size, Series UC92-S-1, Appendix A-9
(1995).

117 Id

18 |d.; SIC 7812 (Motion Picture and Video Tape Production); SIC 7922 [Theatrical Producers and
Miscellaneous Theatrical Services (producers of live radio and television programs).
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Therewere 1,509 full-service television stations operating in the nation in 1992.° That number hasremained
fairly constant asindicated by the approximately 1,584 operating full-service television broadcasting stations
inthe nation as of October 1998.%° For 1992**! the number of television stationsthat produced lessthan $10.0
million in revenue was 1,155 establishments.™? Thus, the proposed rules will affect approximately 1,584
television stations; approximately 77%, or 1,219 of those stations are considered small businesses.’*® These
estimates may overstate the number of small entities since the revenue figures on which they are based do not
include or aggregate revenues from non-television affiliated companies. We recognize that the proposed rules
may also affect minority and women owned stations, some of which may be small entities. In August 1998,
minorities owned and controlled 32 (2.6%) of 1,209 commercia television stations in the United States.™**
According to the U.S. Bureau of the Census, in 1987 women owned and controlled 27 (1.9%) of 1,342
commercia and non-commercia television stationsin the United States.™

The proposed rule changeswould also affect radio stations. The SBA definesaradio broadcasting station that
has no more than $5 million in annual receipts as a small business.'® A radio broadcasting station is an

18 FCC News Release No. 31327, Jan. 13, 1993; Economics and Statistics Administration, Bureau of Census,
U.S. Department of Commerce, Appendix A-9.

20 FCC News Release, Broadcast Station Totals as of October 30, 1998 (released November 18, 1998).

21 Census for Communications' establishments are performed every five years ending with a"2" or "7". See
Economics and Statistics Administration, Bureau of Census, U.S. Department of Commerce, supra note 53, 111.

22 The amount of $10 million was used to estimate the number of small business establishments because the
relevant Census categories stopped at $9,999,999 and began at $10,000,000. No category for $10.5 million existed.
Thus, the number is as accurate as it is possible to calculate with the available information.

123 We usethe 77 percent figure of TV stations operating at less than $10 million for 1992 and apply it to the
1998 total of 1,584 TV stations to arrive at stations categorized as small businesses.

24 Minority Commercial Broadcast Ownership in the United States, U.S. Dep't. of Commerce, Nationa
Telecommunications and Information Administration, The Minority Telecommunications Development Program
("MTDP") (August 1998). MTDP considers minority ownership as ownership of more than 50% of a broadcast
corporation's stock, voting control in abroadcast partnership, or ownership of abroadcasting property asan individual
proprietor. 1d. The minority groups included in this report are Black, Hispanic, Asian, and Native American.

2 See Comments of American Women in Radio and Television, Inc.in MM Docket No. 94-149 and MM Docket
No. 91-140, at 4 n.4 (filed May 17, 1995), citing 1987 Economic Censuses, Women-Owned Business, WB87-1, U.S.
Dep't of Commerce, Bureau of the Census, August 1990 (based on 1987 Census). After the 1987 Census report, the
Census Bureau did not provide data by particular communications services (four-digit Standard Industrial
Classification (SIC) Code), but rather by the general two-digit SIC Code for communications (#48). Conseguently,
since 1987, the U.S. Census Bureau has not updated data on ownership of broadcast facilities by women, nor doesthe
FCC collect such data. However, the Commission recently amended its Annual Ownership Report Form 323 torequire
information on the gender and race of broadcast license ownersin futurefilings. See 1998 Biennial Regulatory Review
-- Sreamlining of Mass Media Applications, Rulesand Processes, Report and Order, MM Docket No. 98-43 (adopted
October 22, 1998)

1% 13 C.F.R. §121.201, SIC 4832.
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establishment primarily engaged in broadcasting aural programs by radio to the public.®” Included in this
industry arecommercial, religious, educational, and other radio stations.®® Radio broadcasting stationswhich
primarily are engaged in radio broadcasting and which produce radio program materials are similarly
included.*”® However, radio stationswhich are separate establishments and are primarily engaged in producing
radio program material are classified under another SIC number.’® The 1992 Censusindicatesthat 96 percent
(5,861 of 6,127) of radio station establishments produced less than $5 million in revenuein 1992.**" Official
Commission records indicate that 11,334 individual radio stations were operating in 1992.*2 As of October
1998, official Commission records indicate that 12,448 radio stations are currently operating.'*

The proposed rule changes would aso affect small cable entities, including MVPDs. SBA has developed a
definition of a small entity for cable and other pay television services, which includes al such companies
generating $11 million or lessin annual receipts.®* This definition includes cable system operators, closed
circuit television services, direct broadcast satellite services ("DBS'), multipoint distribution systems("MDS"),
satellite master antenna systems, and subscription television services. According to the Bureau of the Census,
there were 1,423 such cable and other pay television services generating less than $11 million in revenue that
werein operation for at least one year at the end of 1992.%*° Below we discuss these servicesto provide amore
succinct estimate of small entities.

Cable Systems: The Commission has developed, with SBA's approval, its own definition of small
cable system operators. Under the Commission's rules, a"small cable company” is one serving fewer than
400,000 subscribers nationwide.**® Based on our most recent information, we estimate that there were 1,439
cable operators that qualified as small cable companies at the end of 1995.** Since then, some of those

27 Economics and Statistics Administration, Bureau of Census, U.S. Department of Commerce, Appendix A-9.

2 d.
2 d.
30 d.

3 TheCensusBureau counts multipleradio stationslocated at the samefacility as one establishment. Therefore,
each co-located AM/FM combination counts as one establishment.

%2 FCC News Release No. 31327, Jan. 13, 1993.
13 FCC News Release, Broadcast Station Totals as of October 30, 1998 (released November 18, 1998).
13 13 C.F.R. §121.201 (SIC 4841).

1% 1992 Economic Census Industry and Enterprise Receipts Size Report, Table 2D, SIC 4841 (U.S. Bureau of
the Census data under contract to the Office of Advocacy of the U.S. Small Business Administration).

1% 47 C.F.R. 8 67.901(3). The Commission developed this definition based on its determination that a small
cable system operator is one with annual revenues of $100 million or less. Implementation of Sections of the 1992
Cable Act: Rate Regulation, Sxth Report and Order and Eleventh Order on Reconsideration, 10 FCC Rcd 6393
(1995).

137 Paul Kagan Associates, Inc., Cable TV Investor, Feb. 29, 1996 (based on figures for Dec. 30, 1995).
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companies may have grown to serve over 400,000 subscribers, and others may have been involved in
transactionsthat caused them to be combined with other cable operators. Consequently, we estimate that there
are fewer than 1,439 small entity cable system operators that may be affected by the rules proposed herein.

The Communications Act also containsadefinition of asmall cable system operator, whichis™acableoperator
that, directly or through an affiliate, serves in the aggregate fewer than 1% of all subscribersin the United
States and is not affiliated with any entity or entities whose gross annual revenue in the aggregate exceeds
$250,000,000."**® The Commission has determined that there are 61,700,000 subscribersin the United States.
Therefore, wefound that an operator serving fewer than 617,000 subscribers shall be deemed asmall operator,
if itsannual revenues, when combined with thetotal annual revenues of all of its affiliates, do not exceed $520
million in the aggregate.”*®* Based on available data, we find that the number of cable operators serving
617,000 subscribersor lesstotals 1,450.2° Althoughit seemscertainthat someof these cable system operators
are affiliated with entities whose gross annual revenues exceed $250,000,000, we are unable at this time to
estimate with greater precision the number of cable system operators that would qualify as small cable
operators under the definition in the Communications Act.

MDS The Commission has defined "small entity" for purposes of the auction of MDS as an entity
that, together with its affiliates, has average gross annual revenues that are not more than $40 million for the
preceding three calendar years.* This definition of asmall entity in the context of MDS auctions has been
approved by the SBA.**? The Commission completed its MDS auction in March 1996 for authorizations in
493 basic trading areas (BTAS). Of 67 winning bidders, 61 qualified as small entities.**®

MDS also includes licensees of stations authorized prior to the auction. The SBA has developed a
definition of small entitiesfor pay television services, whichincludesall such companiesgenerating $11 million
or lessinannua receipts.*** Thisdefinition includes multipoint distribution systems, and thus appliesto MDS
licensees and wireless cable operators which did not participate in the MDS auction.  Information available
to usindicates that there are 832 of these licensees and operatorsthat do not generate revenuein excess of $11
million annually. Therefore, for purposes of this IRFA, we find there are approximately 892 small MDS
providers as defined by the SBA and the Commission's auction rules, and some of these providers may be
subject to our amended EEO rules.

138 47 U.S.C. §543(m)(2).

1% 47 CF.R. §76.1403(b) (SIC 4833)

40 Paul Kagan Associates, Inc., Cable TV Investor, Feb. 29, 1996 (based on figures for Dec. 30, 1995).

¥l 47 C.F.R. §21.961(b)(1).

142 See Amendment of Parts 21 and 74 of the Commission's Rules With Regard to Filing Procedures in the
Multipoint Distribution Serviceand inthelnstructional Television Fixed Serviceand I mplementation of Section 309(j)
of the Communications Act - Competitive Bidding, MM Docket No. 94-131 and PP Docket No. 93-253, Report and
Order, 10 FCC Rcd 9589 (1995).

143 One of these small entities, O'ahu Wireless Cable, Inc., was subsequently acquired by GTE Media Ventures,
Inc., which did not qualify as a small entity for purposes of the MDS auction.

¥ 13 C.F.R.§121.201.



Federal Communications Commission FCC 98-305

DBS Asof October 1997, there were nine DBS licensees, some of which were not in operation. The
Commission does not collect annual revenue datafor DBS and, therefore, is unable to ascertain the number
of small DBS licensees that could be impacted by these proposed rules. Although DBS services requires a
great investment of capital for operation, we acknowledge that there are several new entrantsin thisfield that
may not yet have generated $11 million in annua receipts, and therefore may be categorized as small
businesses, if independently owned and operated.

Anaternative way to classify small entitiesisby the number of employees. We estimate that the total number
of full-service broadcast stations with 4 or fewer employeesis5,186.1*° Similarly, we estimate that in 1997,
the total number of cable employment units with six or more full-time employees was 2,750, and that 1,900
cable employment unitsemployed fewer than six full-time employees. Also, in 1997, thetotal number of other
MV PDs employing six or more full-time employees was 725, and 225 such MV PDs employed |ess than six
full-time employees.

E. StepsTaken toMinimize Significant Economic | mpact on Small Entities, and Significant Alter natives
Considered:

This Notice solicits comment on a variety of aternatives discussed herein. Any significant alternatives
presented in the comments will be considered. As an example, the Notice requests comment on whether we
should grant administrative relief to stationswith small staffs or in small markets. Finally, the Notice seeks
comment on whether to raise the employment threshold for EEO reporting and recordkeeping requirements.
This change may create anew definition of small business requiring approval from the SBA before doing so.

F. Federal Rulesthat Overlap, Duplicate, or Conflict with the Proposed Rules:

The proposed rules do not overlap, duplicate or conflict with any other rules.

145 We base this estimate on a compilation of 1997 Broadcast Station Annual Employment Reports (FCC Form
395-B), performed by staff of the Equal Employment Opportunity Branch, Mass Media Bureau, FCC.
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JOINT STATEMENT OF
FCC CHAIRMAN WILLIAM KENNARD
AND COMMISSIONER GLORIA TRISTANI

Re: EQUAL EMPLOYMENT OPPORTUNITY RULES AND POLICIES
(MM Docket No. 98-204, MM Docket N0.96-16)

Throughout its history, the United States has endured and overcome a
host of social and economic challenges. Founded in the spirit of
indomitable independence, and guided by principles of liberty, justice and
equality, our nation has been challenged throughout its history to
reconcile those lofty notions with some ugly political realities. From the
abolition of slavery to women's suffrage, from the civil rights movement to
reparations for Japanese-Americans interred during World War Il, America
has usual ly managed to find ways to do the right thing -- although not
always at the right time.

Creating opportunity irrespective of race and gender in the mass
media industries has not always been as American as apple pie. For too many
years, minorities and women have not found opportunity in these industries -
- industries that profoundly affect our culture. On the bright side, in
recent years there has been significant progress.

In 1971, only 6.8 percent of upper-level broadcast jobs were held by
minorities, and 6.9 percent were held by women. Recent reports indicate
that minorities now hold 18.2 percent of upper level jobs and women hold
34.9 percent. Government played a significant role in this progress. Since
1969, the FCC has had rules that require broadcasters to reach out into
their communities to provide equal employment opportunities.

After the Court of Appeals invalidated these rules earlier this year,
several industry leaders stepped forward and pledged that they would
continue to follow equal employment opportunity (EEO) principles
regardless of whether legally required to do so. We commend those
industry leaders who stepped forward. But there remains an essential role
for government to play in ensuring that all industry participants will act
to combat discrimination.

Why is this important? The mass media reflect our nation's culture,
our ideals, and our aspirations, and is the vehicle by which the majority of
Americans get the information upon which to make decisions and shape
values. This is especially true for children, who spend an average of five
hours each day in front of a television set. The notion that a medium so
important and so influential in our society should not have the fullest
participation of all segments of our society is simply unacceptable.

This issue is not just about jobs for historically underrepresented

groups -- and the rules are not just important to minorities and women. No,
the issue is whether we will ensure that the mass media reflect all of
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society for the benefit of all of society. We believe that these principles
are the bedrock of our democratic system of government and our way of life
as a free and inclusive society.

The new EEO rules that we propose today address the concerns of the
Court of Appeals. They will ensure that those entrusted with the
responsibility to serve the public interest reach into their communities and
create opportunity for talented men and women of all colors. These rules
are essential to enable the Commission to combat discrimination in the
marketplace. A licensee who has discriminated on the basis of someone's
race, ethnicity or gender cannot demonstrate the character needed to be a
public trustee.

We commend our fellow Commissioners, and the FCC staff, for their
hard work in crafting these proposed rules to continue the important and
unfinished work of ensuring equality of opportunity in a fashion that
addresses the court's concerns.
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Separate Statement
of
Commissioner Ness

Re: Equal Employment Opportunity Rules and Policies (MM Docket No. 98-
204 and MM Docket No. 96-16)

Today we propose new rules intended to ensure that women and
minorities continue to have a fair chance to be considered for employment
and promotion at broadcast stations, cable systems, and other multichannel
video programming distributors (MVPDs). | fully support this item but write
separately to emphasize the following:

First, | reiterate my longstanding support for equal employment
opportunity, as well as my view that voluntary efforts are critical if
women and minorities are to be fully able to seek and obtain employment,
training, and promotion in the mass media and telecommunications industries.
Since | joined the Commission in 1994, | have vigorously advocated strong,
but fair, enforcement of our rules. | also have encouraged broadcasters
and cable operators voluntarily not only to hire, but also to train,
qualified women and minorities for management. Ultimately, such steps will
help open doors to senior management and, for some, ownership of media
properties. Without such steps, we are destined to see a lack of diversity in
the ownership and management of broadcast and cable enterprises.

Second, we have taken to heart the Lutheran Church decision of the
Court of Appeals for the District of Columbia and we are responding fully
to the concerns of the court in that case. While | believe that, both as to
its design and its application, the Commission's outreach rules complied with
Constitutional standards, nonetheless, the Court has spoken. The new EEO
proposals made today will not require licensees to measure their hiring
record against labor force information and should not affect, in any way,
their ability to hire the best qualified people. In response to the court's
view that our comparison of the station's employment data against local
workforce data led licensees "to hire with an eye toward meeting the
numerical target,” we have discontinued that comparison and have
scrupulously sought to eliminate that potentiality from our new proposals.

Finally, our EEO rules have never been -- and should not become -- the
upper limit in this area. There is ample evidence that some leading
broadcasters and cable operators will, indeed, take more aggressive steps
on their own to enlarge their pools of qualified applicants. | was
heartened that fol lowing the Lutheran Church decision, several exemplary
broadcasters publicly committed to continue, and expand upon, their
recruitment and training efforts. These efforts work, as evidenced by the
change in workforce makeup over the last 25 years. Inclusion of women and
minorities in the operations of a broadcast station or cable system does
make a positive difference -- a difference that strengthens not just the
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companies that they serve, but also the country at large.
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SEPARATE STATEMENT OF MICHAEL K. POWELL

Re:  Review of the Commission's Broadcast and Cable Equal Employment Opportunity Rules
and Policies and Termination of EEO Streamlining Proceeding (MM Docket Nos. 98-204
and 96-16).

| fully support this NPRM which looks for ways to revise the equal employment
opportunity rules to be consistent with the holding of the D.C. Circuit in Lutheran Church.

It isimportant that we make such an effort. Asa nation, we must be conscious of the
barriers that exist for newcomers who wish for the opportunity to be full participantsin the
information age. If one believes, as| do, that the Constitution is not a complete bar to expanding
opportunities for minorities and women, then we should not be afraid to forge ahead in search of
effective, judicially sustainable tools -- no matter how difficult it might be to navigate a successful
path. | wish to say aword about the basis on which | enthusiastically endorse our present effort.

Individuals that operate broadcast facilities pursuant to a license they obtain from the
government (in effect from the people of the United States), must do so in the public interest.
And, it is our statutory charge to ensure that they do so. The venerable public interest standard is,
to my mind, vague and expansive and too often alows for excessive government intrusion, if not
outright mischief. Over the years, there has been hot debate as to what the standard should
encompass. | personally have often urged the adoption of guiding or limiting principles to
constrain the standard's invocation. Nonetheless, of this| am sure: If the public interest means
anything at all it cannot possibly tolerate the use of a government license to discriminate against
the citizens from whom the license ultimately is derived. Discrimination is an insidious legacy that
has unquestionably denied certain citizens equal opportunity to savor the fruits born by this great
country. No oneis entitled to rewards they did not earn. No oneis entitled to jobs for which
they are not qualified. But, they are entitled to an equal opportunity to vie for those rewards and
to compete for those jobs. This NPRM suggests doing nothing more than that.

| recognize the genuine concern and anxiety with so-called "affirmative action” programs.
To many, some of these programs have had the effect of mandating racial or gender equilibrium,
under the banner of "diversity,” to the detriment of able members of the mgority. The courts
have shared that concern and acted to curtail many of these programs. Nonetheless, |
affirmatively believe that the courts and the Constitution they interpret continue to abhor
discrimination and sanction minimally intrusive programs designed to vigilantly guard against it.
This explains the continued viability of Title VII and the Civil Rights Acts and, | believe, explains
the programs we suggest today.

Equal opportunity can only be achieved if all individuals are given an equal chanceto
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develop the skills and experiences necessary to compete effectively for those opportunities. |
think thisiswhy our society, and the courts, have often focused so heavily on ensuring that
minorities and women get fair access to education. | am somewhat dubious of the strained
proposition in this NPRM that minorities and women in low level positions measurably and
directly advance our goal of program diversity. However, the probability of greater diversity in
programming is advanced if there is a greater stable of senior executives and owners working in
the field.

Our proposed EEO rules focus on increasing the possibility that more minorities and
women get the skills and experiences they will need to fairly earn the rewards of the industry, and
the qualifications they need to effectively compete for positions of influence. This, more than
anything, will strengthen the probability of a more diverse medium. Moreover, and importantly in
the eyes of the courts, | believe efforts that focus on greater opportunity for developing skills and
experience is likely to dampen the need or the impulse to mandate diversity through structural
means that the have proven so objectionable.
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Concurring Statement of Commissioner Harold W. Furchtgott-Roth

In the Matter of Review of the Commission's Broadcast and Cable EEO Rules and Policies
and Termination of the EEO Streamlining Proceeding, MM Docket No. 98-204, MM
Docket No. 96-16

| do not oppose the issuance of a Notice of Proposed Rulemaking (NPRM) to seek
comment on, among other things, the statutory authority for, and the constitutional feasibility of,
employment regulations for broadcasters. For one thing, the D.C. Circuit in Lutheran Church
expressly contemplated that we take up the question of statutory authority for our non-
discrimination rule. | cannot at this time, however, support the unnecessarily broad conclusions
and the underlying reasoning contained in this item, or the expansive discussion of socia policy
set forth in the introduction.

As| have explained in other contexts, there are many hurdles to clear on thislegal track
before we can adopt sound EEO rules. See In the Matter of Suspension of Requirement for
Filing of Broadcast Station Annual Employment Reports and Program Reports (released
September 29, 1998). Among them is the necessity of showing areal, not just presumed,
connection between the race or gender of station employees and the "viewpoint” that is ultimately
expressed on the air. Nothing in this NPRM suggests that we have any such record, and yet the
NPRM concludes that the contemplated rules would indeed further the goa of creating "varying
perspectives," supra at page 2, on the air.

In addition, while it istrue that the holding in Lutheran Church did not address and thus
does not prohibit pure recruiting rules, it is not necessarily settled law that such rules are wholly
free of Equal Protection implications, asthe NPRM argues. See supra at para. 21. At least
arguably, aperson is "treated unequally" within the meaning of Adarand if they are not recruited
for ajob because of their race, while others are. Certainly, the Supreme Court has never
suggested that the meaning of "race-based decisionmaking” changes depending on which
particular stage of the employment process -- firing, retirement, promotion, hiring, interviewing,
applying, or recruiting -- isat issue. | intend carefully to review the casesin this area before
reaching any conclusions.

Furthermore, at this juncture -- the giving of notice of a proposed rulemaking -- | would
not reach the tentative conclusions that we have statutory authority to issue either an anti-
discrimination or arecruiting rule. See supra at paras. 25, 31. To my mind, thisis an open
guestion, and one on which | will be very interested in receiving comment; indeed, | encourage
commenters to address this question.* | thus reserve judgment on this question, as well asthe
validity of the arguments pressed in support of authority in this NPRM, until we issue afina
order.

“To the extent one could conclude that the Commission possesses statutory jurisdiction to adopt
employment regulations, | would be interested in receiving comment on how such jurisdiction could
be logically limited to broadcasters per se, as opposed to applying to al classes of Commission
licensees.
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Finally, I would not reach the tentative conclusion that, notwithstanding the decision in
Lutheran Church, the Commission may continue to require the filing of race and gender
employment statistics. See supra at para. 47. | likewise withhold judgment on that issue.
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