UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA,

Plaintiff, :
v. : Civil Action
No. 99-2496 (GK)
PHILIP MORRIS INCORPORATED,
et al.,

Defendants.

MEMORANDUM OPINION

I. Introduction

Plaintiff, the United States of Anmerica ("the Governnent"),
brings suit agai nst el even tobacco-rel ated entities ("Defendants")"*
to recover health care expenditures the Governnent has paid for or
will pay for to treat tobacco-related illnesses all egedly caused by
Def endants’ tortious conduct. The Governnent al so asks this Court
to enj oi n Def endants fromengagi ng i n fraudul ent and ot her unl awf ul
conduct and to order Defendants to di sgorge the proceeds of their
past unlawful activity.

The CGovernnment mekes four clains against Defendants under

three statutes. The first statute, the Medical Care Recovery Act
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The el even Defendants are: Philip Mrris, Inc. ("Philip
Mrris"), R J. Reynolds Tobacco Co. ("R J. Reynolds"), Brown &
Wl lianmson Tobacco Co. ("Brown & WIlianson"), Lorillard Tobacco
Conmpany ("Lorillard"), The Liggett Goup, Inc. ("Liggett"),
American Tobacco Co. ("American Tobacco"), Philip Mrris Cos.,
B.A T. Industries p.l.c. ("BAT Ind."), British American Tobacco
(I'nvestments) Ltd., The Council for Tobacco Research--U S. A, Inc.
("CTR'"), and The Tobacco Institute, Inc. ("TI"). The latter two
entities do not nmanufacture or sell tobacco products, but are
all eged to be co-conspirators in Defendants' tortious activities.
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("MCRA"), 42 U. S.C. 88 2651-2653, provides the Governnent with a
cause of action to recover certain specified health care costs it
pays to treat individuals injured by a third-party’ s tortious
conduct (Count 1). The second statute is a series of anmendnents
referred to as the Medi care Secondary Payer provisions ("MsP"), 42
US C 8 1395y, which provides the Governnment with a cause of
action to recover Medicare expenditures when a third-party caused
an injury requiring treatnent and a "prinmary payer" was obligated
to pay for the treatnent (Count 2). The third statute is the
Racketeer |nfluenced and Corrupt Organizations Act ("RICO'), 18
U S C 88 1961-1968 (Counts 3 and 4), which provides parties with
a cause of action to recover treble danmages due to injuries they
received froma defendant's unlawful racketeering activity, and to
seek other equitable renedies to prevent future unlawful acts.
This matter is now before the Court on Defendants’ notions to
dismss for failure to state a claim? Upon consideration of the
notions, oppositions, replies, the applicable case law, the
argunents presented at the notions hearing, and the entire record
herein, for the reasons discussed below, the Non-Liggett
Def endants’ notion to dismss for failure to state a claim[#72] is
granted as to the MCRA claim(Count 1), granted as to the MSP cl aim
(Count 2), and denied as to the RICO clains (Counts 3 and 4).

Li ggett’s separate notion to dismss for failure to state a claim

> Defendant BAT Ind.’s notion to dismss for |ack of personal
jurisdiction is addressed in a separate Menorandum Opi ni on issued
the sane day as this Opinion.



[#70] is denied.

Summary of Legal Conclusions

The United States Governnent has brought this massive civil
action agai nst the tobacco i ndustry, seeking billions of dollars in
damages for what it alleges to be a |l engthy unl awful conspiracy to
decei ve the Anerican public about the health effects of snoking and
t he addictiveness of nicotine. In order to prevail on these
al l egations, the Governnment has offered three distinct |[egal
theories of liability. Two of these theories are being rejected,
and therefore, Counts 1 and 2 of the Conplaint will be dism ssed.
A significant portion of the Governnment’s case, however, will go
forward, nanmely its clainms under RICO for disgorgenent of all
profits Defendants derived fromactivities, beginning in 1953 and
continuing to the present, related to the alleged pattern of
racketeering activity. Consequently, Counts 3 and 4 of the
Conplaint will proceed. In sum while the Governnment’s theories of
liability have been Iimted, the extent of Defendants’ potential
liability remains, in the estimation of both parties, in the
billions of dollars. The scope and conplexity of this case wll
continue to pose significant challenges to the parties and to the
Court.

1. The Governnment’s Medical Care Recovery Act claim will be
di sm ssed. The congressional intent in enacting MCRA in 1962--at

whi ch time Medicare did not exist and the Federal Enpl oyees Health



Benefits Act ("FEHBA")® was still in its infancy--was to provide a
means for the Government to recover fromthird-party tortfeasors*
medi cal expenses it had furnished for (primarily mlitary)
enpl oyees. Applying the principles from a recent U S. Suprene

Court decision, FDAv. Brown & Wl lianson Tobacco Corp.,— U S. --,

120 S. . 1291 (2000), this Court concludes that Congress did not
intend that MCRA be used as a mechanism to recover Medicare or
FEHBA costs. The Court reaches this conclusion after exam ning the
broad context in which MCRA has existed for 38 years--including its
| egi slative history, the construction given it by those agencies
charged with its interpretation, a body of |ong-standing state and
federal case law, and its total non-enforcenent by the Departnent
of Justice for thirty-seven of those thirty-ei ght years.

2. The Governnent’s Medi care Secondary Payer claimw |l al so be
di sm ssed. NMSP permits the Governnent to seek rei nbursenent from
i nsurance entities, when Medi care has paid for health care expenses
for which those entities should have paid. Al t hough MSP al so
all ows the Governnent to bring suit agai nst non-insurance entities
required to pay for health care costs under a "self-insured plan,"”
t he Governnent’s Conpl aint contains no allegation that Defendants
have at any tinme maintained a "self-insured plan,” as that termis

defined by MSP and the rel evant regulations. Further, it is clear

® FEHBA is codified at 5 U.S.C. § 8901 et seq.

* A "tortfeasor" is an individual or entity that commits a
civil wong for which a renedy, usually nonetary damages, nay be
obtained. See Black’s Law Dictionary (7th ed. 1999).
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that Congress did not intend MSP to be used as an across-the-board
procedural vehicle for suing tortfeasors, which is precisely how

the Governnent attenpts to use the statute in this case.

3. The Governnent’ s Racket eer I nfl uenced and Corrupt Organi zation
Act clains will be permtted to go forward. The Governnent has
adequately alleged, which is all it nust do at this early stage in

the litigation, the necessary elenents of a RICO claim that
Def endants formed an "enterprise” which engaged in the requisite
"pattern of racketeering activity.” In addition, given the nature
and scope of Defendants’ alleged prior m sconduct, the Governnent
has adequately pleaded its basis for requesting injunctive relief,
i ncluding the specific remedy of disgorgenent.”®

II. Standard of Review

A "conplaint should not be dismssed for failure to state a
claimunless it appears beyond doubt that the plaintiff can prove
no set of facts in support of his claimwhich would entitle himto

relief.” Conley v. G bson, 355 US. 41, 45-46 (1957); see also

Davis v. Monroe County Bd. of Educ., 526 U. S. 629, 654 (1999). At

the notion to dismss stage, "the only rel evant factual allegations

are the plaintiffs’," and they nust be presuned to be true.

Rami rez de Arellano v. Winberger, 745 F.2d 1500, 1506 (D.C. Cr

1984), vacated on other grounds, 471 U S. 1113 (1985); Shear v.

National Rifle Ass’n of Am, 606 F.2d 1251, 1253 (D.C. Cr. 1979).

® "Di sgorgement” is defined as the "act of giving up somet hi ng
(such as profits illegally obtained) on demand or by |Iegal
compul sion." See Black’s Law Dictionary (7th ed. 1999).
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Despite the sweeping breadth and seriousness of the Governnent’s
all egations, their validity is not for this Court to judge at this
time.

ITI. Statement of Facts

The Government’ s Conpl ai nt describes in detail what it alleges
to be a four-decade | ong conspiracy, dating fromat |east 1953, to
intentionally and willfully deceive and m sl ead the Ameri can public
about, anong other things, the harnful nature of tobacco products,
the addictive nature of nicotine, and the possibility of
manuf act uri ng safer and | ess addi cti ve tobacco products. Conpl ai nt
("Conmpl .") at 9 3. Defendants’ conspiratorial activity includes
maki ng nunerous "false and deceptive" statenents and concealing
docunments and research in an attenpt to cover-up their deceit.
Conmpl. at 1 5. According to the Governnent, Defendants continue to
"prosper and profit” fromtheir actions and will continue to do so
into the future, unless restrained by this Court. Conpl. at { 6.
The specifics of the alleged conspiracy are described bel ow.

"In the 1940's and early 1950's, scientific researchers
publ i shed findings that indicated a rel ati onship between cigarette
snoki ng and di seases, including |lung cancer.” Compl. at 9 30.
Tobacco conpani es "cl osely nonitored” this research, consci ous t hat
if the public becane aware of these findings, the conpanies’
profits would likely decline and they would "face the prospect of
civil liability and government regulation.” Conpl. at § 31. To
conbat these possibilities, the chief executives of Defendants

Aneri can Tobacco, Brown & Wl lianson, Lorillard, Philip Murris, and



R J. Reynolds net inlate 1953 in New York City, where they devised
a concerted strategy to preserve and expand the narket for, and
profits from cigarettes. Conpl. at § 32.

According to the Governnment, the wunderlying strategy
Def endant s adopted was sinple: to deny that snoking caused di sease
and to consistently maintain that whether snoking caused di sease
was an "open question.” Conpl. at § 34. To nmaintain and further
this strategy, Defendants issued deceptive press releases,
publ i shed false and m sleading articles, destroyed and conceal ed
docunents which indicated that there was in fact a correlation
bet ween snoki ng and di sease, and aggressively targeted children as
potential new snokers. Conpl. at { 36.

One of the first major steps Defendants took was to announce
the formation of an entity initially known as the Tobacco I ndustry
Research Committee ("TIRC') and which |ater becane known as the
Counci| for Tobacco Research ("CTR' or "Council").® This entity,
whi ch Defendants publicized widely as an objective research body,
published in January 1954 a full-page statenent that ran in 448
newspapers t hroughout the United States. Titled "A Frank St atenent
to Cigarette Snokers," the statement asserted that, according to
"di stinguished authorities," "there is no proof that cigarette
snoking is one of the causes" of |ung cancer. Compl . at f 37.
Def endants further stated: "W believe the products we make are not

injurious to health"--even though Defendants’ own enpl oyees had by

® According to the Governnment, Defendant Liggett did not join
the Council until 1964. Conpl. at T 41.
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this tinme "identified the carcinogenic substances in tobacco
snoke." Conpl. at Y 37, 38. Promsing to aid and assi st research
into all phases of tobacco use and health and to provide conplete
information to the public, the publication stated that the newy
formed Council woul d performindependent, objective, and reliable
research about the allegations against snoking. Conpl. at | 37.°

According to the Governnent, CTR was not independent,
objective or reliable. Its purpose was not to research issues of
concern to the public, but rather to serve as a "front" or "cover"
for Defendants’ conspiracy to conceal the truth about snoking's
health ri sks. Compl. at ¢ 60. Def endants used CTR to fund
"Special Projects" that were devised to counter evidence of
snoking’s adverse health effects by providing alternative
expl anations for tobacco-rel ated di seases. Conpl. at  65.

The CGovernnent alleges that these projects were designed
largely to generate research data and wtnesses for wuse in
defendi ng | awsui ts and opposi ng tobacco regul ation, rather than to
ascertain or inprove the safety of Defendants’ products. To
acconplish this objective, Defendants put attorneys in control of
the Council’'s research and devised strategies to withhold from
civil discovery critical information about the health effects of

cigarette snoking by inproperly invoking the attorney-client

" Defendants also established a Scientific Advisory Board

("SAB"), which they claimed was an i ndependent research armof the
CTR  Conpl. at § 61. The Governnent disputes this, alleging that
the SAB was "closely control |l ed" by Defendants to prevent it from
approving research that suggested any |ink between snoking and
di sease. Conpl. at § 62.



privilege and work-product doctrine. 1d. |If CTR research ever
"threatened to confirm the link between snoking and disease,"
Def endants exerted pressure on the scientists conducting the
research, so as to alter the results, termnate the research,
and/ or conceal the findings. Conpl. at { 67.

In 1958, Defendants created another entity, the Tobacco
Institute ("TI"), a "public relations organization" whose function
was to keep the public, the nedical establishnent, the nedia and
t he governnent in the dark about tobacco’s health risks, especially
t he "connection between snoking and di sease.” Conpl. at | 42.

Def endants al so entered into what they terned a "gentl enman’s
agreenent” not to performin-house research on snoking, health, or
the devel opment of "safe" cigarettes. Compl. at ¢ 45. Each
Def endant enforced this agreenent--a central tenet of the
conspiracy--by obstructing research efforts by any other conpany.
Even when i ndi vi dual conpanies perfornmed | imted in-house research,
the fundanental understanding rermained intact: information that
woul d tend to establish the harmcaused by cigarette snoki ng woul d
be suppressed and conceal ed. Conpl. at  48.

The Governnent all eges that over the course of the conspiracy,
Def endant s have made numerous m sstatenents concerning one itemin
particul ar: nicotine. Defendants continually denied that nicotine
is addictive, even in the face of overwhelm ng evidence to the
contrary. Conpl . at Y 71-72. For exanple, Defendant Brown &
Wl lianmson acknow edged internally in 1963 that "we are . . . in

t he busi ness of selling nicotine, an addictive drug."” Conp. at 1



72. Researchers hired by Philip Mrris in the 1980’ s concl uded
that "in terns of addictiveness, ‘nicotine |ooked |ike heroin ."
Compl. at T 73. Instead of making these results public, however,
Def endant Philip Mrris threatened the researchers with |egal
action, killed the lab aninmals, renoved the |ab equipnment and
closed the I ab down entirely. 1d.

And in 1963, Defendant Brown & WIIlianmson deliberately
wi thhel d fromthe Surgeon General research on the addictiveness of
ni coti ne. Compl. at T 74. When the Surgeon GCeneral finally
concl uded, based on i ndependent research, that nicotine is in fact
addictive, Tl attacked and criticized the report as "an unproven
attenpt to find sone way to differentiate snoking from other
behaviors." [d. Defendants have engaged in these and nunerous
other acts of deception because they recognize that "getting
snokers addicted to nicotine is what preserves the market for
cigarettes and ensures their profits.” Conpl. at T 71.

Not only have Defendants denied the addictive powers of
nicotine, but it is alleged that they have al so taken non-public
actions to increase its potency and make cigarettes even nore
addi ctive. Despite havi ng used "hi ghly sophi sti cat ed
technol ogi es,” including the selective breeding and cultivation of
tobacco plants, to mani pul ate and i ncrease the potency of nicotine
in their cigarettes, Conpl. at 9§ 77, Defendants have repeatedly
denied that they manipulated the level of nicotine in their
products. Conpl. at § 79. A 1994 R J. Reynol ds advertisenent, for

exanpl e, states: "W do not increase the |level of nicotine in any
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of our products in order to addict snokers." Compl. at ¢ 81.
Def endants also marketed "light" or "low tar/low nicotine"
cigarettes as being | ess hazardous to snokers, Conpl. at f 86, even
t hough i ndividuals who snoke such cigarettes are "not appreciably
reducing their health risk." Conpl. at | 88.

The Governnment also alleges that Defendants suppressed
research regardi ng | ess hazardous cigarettes. Phillip Murris, for
exanpl e, conducted research which concluded that a "nedically
acceptable | ow carcinogen cigarette may be possible,” but this
finding was never released to the public. Conmpl. at ¢ 105.
I ndeed, Defendants have refused to acknow edge the possibility of
such a cigarette. Conpl. at 1Y 108, 109.

The Governnment charges that Defendants have "aggressively
targeted their canpaigns to children.” Compl. at 1 96. R J.
Reynol ds’ Joe Canel canpaign is just one of the nost well-known
exanples of such tactics. Compl. at T 97. Def endants have
advertised in stores near high schools, pronoted brands heavily
during spring and summer breaks, given away cigarettes at places
where young persons congregate, paid for product placenment in
novies w th youth audiences, placed advertisenents in magazi nes
with high youth readership, and sponsored sporting events, rock
concerts, and other events of interest to children. Conpl. at ¢
96. Def endants have consistently made false and m sleading
statenents that their expenditures on advertising and marketing
were directed exclusively at convincing current snokers to switch

brands, not at enticing children. Conpl. at  100.
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The Governnment maintains that all the above m sstatenents, and
fraudul ent and conspiratorial activity are ongoing. Al t hough
Def endants have now admitted that there is "a substantial body of
evi dence which supports the judgnent that cigarette snoking plays
a causal role in the devel opnent of |ung cancer and ot her di seases
in snokers,” Conpl. at ¥ 116, and have conceded that cigarettes
are "addictive," as that term is used by the public at |arge.
Compl. at ¢ 120, Defendants still market their products in
decepti ve and unl awf ul ways; they conceal docunents relating to the
health effects of cigarettes, nicotine and the true nature of CTR
and they continue to pose athreat "to the health and wel | - bei ng of
the American public.” Conpl. at T 124.

The Governnent al |l eges that the harmcaused by t he Def endants’
decades-1 ong conspiracy has conpel | ed nunerous entities, including
t he governnment, to expend i mrense resources to treat, alleviate and
mnimze the resulting di sease and devastation. Conpl. at 1 6. In
this action, the Governnent seeks to recover sonme or all of the
"$20 billion annually" it has spent to treat the "injuries and
di seases caused by defendants’ products.”™ Conpl. at 1 5. It also
seeks various fornms of equitable relief, includingthe di sgorgenent
of Defendants’ profits, to deter Defendants and others from
engaging in simlar conduct in the future.

IV. Defendants’ Motion To Dismiss®

® Section IV specifically addresses argunents raised by the
Non- Li ggett Defendants but applies equally to Liggett, which has
joined in this Mtion.
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A. The Government’s Medical Care Recovery Act Claim
In 1962, Congress enacted the Medical Care Recovery Act
("MCRA"), which provides in pertinent part:

In any case in which the United States is authorized or
required by law to furnish [or pay for]® hospital

medi cal, surgical, or dental care and treatnent . . . to
a person who is injured or suffers a disease, . . . under
circunstances creating a tort liability upon sonme third
person . . . to pay damages therefore, the United States

shal |l have a right to recover (independent of the rights
of the injured or diseased person) from said third
person, or that person’s insurer, the reasonabl e val ue of
the care and treatnent so furnished, to be furnished,

paid for, or to be paid for and shall, as to this right
be subrogated to any right or claimthat the injured or

di seased person . . . has against such third person

42 U. S.C. § 2651(a), Pub. L. No. 87-693, 8 1, 76 Stat. 593 (1962).
At first blush, MCRA s | anguage m ght seemquite clear. The
statute generally provides the Governnment with a neans to recover

fromtortfeasors the health care costs it has expended on behal f of

victinms of tortious conduct. |If the Governnent has "paid for" or
"furni shed" such <care, it my seek reinbursenent from the
i ndividual or entity that caused the injury. The statute is

broadl y worded: Congress could have restricted the Governnent’s
ability to obtain reinbursenent in any nunber of ways, both
substantively and procedurally, but it did not.

However, the specific question before this Court--and it is
adifficult one the resolution of which has enornous ram fications

--is whether MCRA, a statute enacted in 1962 and anended i n a m nor

° The bracketed | anguage was added by a 1996 anendment. See
Pub. L. No. 104-201, § 1075, 110 Stat. 2442, 2663 (1996).
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fashion in 1996, covers, or was intended by Congress to cover,
paynments made by the United States Governnent under Medi care and
the Federal Enployees Health Benefits Act ("FEHBA")' to treat
tobacco-related ill nesses all egedly caused by Defendants’ tortious
conduct.

Only a few nonths ago, the Suprenme Court grappled with an

equal ly difficult issue of statutory interpretation in EDA v. Brown

& Wlliamson Tobacco Corp., — U. S --, 120 S. C. 1291 (2000), a

case in which it had to decide whether the Food and Drug
Adm ni stration possessed authority to regul ate tobacco products as
customarily marketed. Wiile this Court fully recognizes that the

present case, unlike Brown & WIIlianson, does not involve "an

adm nistrative agency’'s construction of a statute,” thereby
triggering the two-step Chevron analysis,™ 120 S. . at 1300

(citing Chevron U S.A 1Inc. v. Natural Resources Defense Council,

Inc., 467 U.S. 837 (1984)), the general analytical approach

followed in Browmn & Wllianson as it relates to statutory

construction and congressional intent is neverthel ess instructive

and illumnating. Like the Suprene Court in Brown & WIIlianson

" FEHBA is codified at 5 U.S.C. § 8901 et seq.
Y Even assuming that the Departnment of Justice should be
considered an "agency" for purposes of Chevron analysis, it is
entitled to no deference for its interpretation of MCRA, FEHBA or
Medi care, because it is not the agency entrusted to adm nister
those statutes. "[When an agency interprets a statute other than
that which it has been entrusted to adm nister, its interpretation
is not entitled to deference.” 1llinois Nat'l Guard v. Nationa
Labor Relations Auth., 854 F.2d 1396, 1400 (D.C. Gr. 1988)
(citations and internal quotations omtted).
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this Court’s obligation is to ascertain congressional intent by
viewing a particular statute in the context of relevant
congressi onal action taken during and subsequent to its enactnent.
Accordingly, there are significant principles articulated by the

Brown & WIlianmson Court that speak to how the instant case should

be resol ved.

One such principle is that subsequent |egislative action may
shed |ight on congressional intent. "At the time a statute is
enacted, it may have a range of plausible neanings. Over tineg,
however, subsequent acts can shape or focus those neanings." 120
S. . at 1306." In adopting subsequent statutes, Congress is
presumed to act "against the backdrop” of agency statenents
regardi ng t he paraneters of the agency’s authority to act under the
original statute. [d. at 1306-07.

Anot her such principle is that agency "interpretations and
practices" shoul d be given "consi derabl e wei ght where they invol ve
t he cont enpor aneous construction of a statute and where they have

been in long use.” Davis v. United States, 495 U S. 472, 484

(1990). In fact, congressional action (or inaction) can, in
certain circunstances, be viewed by courts as having "effectively

ratified" an agency’s | ong-standing position. 120 S. . at 1307. "%

2 To the extent that the Government contends that the question
presented can be resolved by resort to MCRA's | anguage al one, see
Govt’s Opp’'n at 14-15, its argunment is flatly inconsistent with
Brown & Wl lianson’s requirenent that statutes |ike MCRA be vi ewed
in the context of "subsequent acts.”

" Brown & Wlliamson was certainly not the first occasion in
whi ch the Suprenme Court expressed such a view. In FTC v. Bunte
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A final principle announced by the Suprene Court--and one
whi ch has nore concrete application in the instant case--is that
Congress, "for better or for worse, has created a distinct
regul atory schenme for tobacco products.”™ 120 S. C. at 1315. 1In
conjunction with this schenme, "Congress has persistently acted to
preclude a nmeani ngful role for any adm ni strati ve agency i n making
policy on the subject of tobacco and health."” 1d. at 1313; see
also id. at 1309 (Congress’ intent was to "preclude any
adm nistrative agency from exercising significant policymaking
authority on the subject of snoking and health"); id. at 1315
(Congress has "repeatedly acted to preclude any agency from
exercising significant policymaking authority in the area").

The principles delineated above lead this Court to the
conclusion that Congress did not intend MCRA to cover Medicare or
FEHBA expenses.

1. Legislative History

Recourse to MCRA' s | egi sl ative history cannot by itself answer
the question presented (i.e., whether MCRA applies to Medicare and
FEHBA expenses), since the record relating to the statute’s
enactnent is virtually non-existent. Neverthel ess, even the sliver

of legislative history that does exist provides the Court wth

Bros., Inc., 312 U S. 349, 352 (1941), the Court stated: “just as
established practice may shed |ight on the extent of power conveyed
by general statutory | anguage, so the want of assertion of power by
those who presumably would be alert to exercise it, is equally
significant in determning whether such power was actually
conferred.” See also BankAnerica Corp. v. United States, 462 U. S,
122, 130 (1983).
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"gui dance" in understanding how Congress nmeant MCRA to be

interpreted. See National WIldlife Federation v. Snhow, 561 F.2d

227, 237 (D.C. Cir. 1976); American Soc’'y of Travel Agents v.

Blunmenthal, 566 F.2d 145, 166 (D.C. Cir. 1977) ("Legislative
history can be and often is an inportant instrunment in the
determ nation  of congr essi onal intent.") (Bazel on, CJ.,
di ssenting).

The parties agree, and the |l egislative history confirns, that
MCRA was enacted in response to a 1947 Suprene Court decision

United States v. Standard G| Co., 332 U.S. 301 (1947), which held

t hat the Governnent | acked a conmmon | aw cause of action to recover
fromtortfeasors expenses the Governnment had incurred in treating
mlitary personnel under its health care prograns. 1d. at 314-16.

Standard G| narrowWy construed the Governnent’s authority to

recover such expenditures and directed Congress to enact
appropriate legislationif it wished to provide the Governnment with
nore expansive authority. [1d. at 315-16.

For over a decade, Congress apparently ignored Standard Q|

and did nothing to provide the Governnment with a statutory cause of
action to recover the nedical expenses resulting fromcare it had

provided. Finally, in 1960, thirteen years after Standard O 1 was

handed down, the Conptroll er General of the United States submtted
a Report to Congress entitled “Report On Review O The Governnent’s
Ri ghts And Practices Concerning Recovery O The Cost O Hospita
And Medical Services In Negligent Third-Party Cases.” See Govt’s

Qop’ n, Appendi x ("App.") at 5. The Report’s purpose was to
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"ascertain the extent, adequacy, and consistency of the rights and
practices of the Governnent to recover” the costs of health care it
furnished to tort victinms. |d. In particular, the Report revi ened
the ability of four governnent agencies to recover their nedical
costs: the Departnent of Defense, the Veterans Administration, the
Depart ment of Heal th Educati on and Wel fare’ s Public Heal th Servi ce,
and the Labor Departnent’s Bureau of Enpl oyees’ Conpensation. 1d.
at 6.

The Report explicitly referred to Standard G 1 and what the
Conmptrol l er General determ ned the consequence of that decision to
be, nanely, that "each year the Governnent is not recovering
several mllion dollars of costs in negligent third-party cases.”
Id. at 14. The Report |abeled this outcone "inequitable" and
decl ared that "the Governnent should have the right in all cases to
recover its costs of treating those injured as a result of the
negligence of third parties.” [1d. at 10. The Conptroller Ceneral
t herefore recommended that Congress adopt one of two options for
renmedyi ng the problem enact legislation “in the formof either a
general bill” or anend the statutes governing "the specific
agencies involved." 1d. at 10, 20-21. It should be renenbered
t hat Medi care, enacted in 1965, did not exist when the Conptroller
Ceneral issued his report, in 1960, but FEHBA did.

In response to the Conptroller GCeneral’s Report, Congress
chose the alternative of enacting “a general bill” rather than
anendi ng statutes agency by agency. According to the Senate Report

on MCRA, the statute’s "purpose” was to
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provide for the recovery by the United States from
negligent third persons for the cost of hospital,
medi cal, surgical, or dental care and treatnent furnished
by the United States, pursuant to authority or
requi renent of law, to a person who is injured or suffers
a di sease under circunstances creating a tort liability
upon such third person.

S. Rep. No. 87-1945 (1962), reprinted in 1962 U S C.C A N 2637,

2637 (under headi ng "Purpose"). Both the House and Senate Reports
state that MCRA woul d enable the Governnment to recover expenses
under “[s]tatutes providing for care by the Departnent of Defense
to mlitary personnel and their dependents, the Public Health
Servi ce to Coast Guard personnel and ot her classes of persons, and
the Veterans’ Administration to veterans.” 1d. at 2639; H Rep
No. 87-1534, at 5 (1962).

While this |anguage would, by itself, suggest an intent to
limt MCRA to the cost of health care provided to nenbers of the
mlitary, the very next paragraph of the Senate Report discusses
the manner in which the Government would be able to recover
paynents nmade under the Federal Enployees’ Conpensation Act
("FECA").' Since that statute covers civilian enployees, it is
clear that MCRA was not neant to be restricted to the mlitary.

The t hree docunent s descri bed above (the Conptroll er General’s
Report, the Senate Report and the House Report) constitute MCRA' s
entire |egislative history. However, even nore significant than
what the |l egislative history does contain (very little) is what it

does not. Despite the fact that the Conptroller General’s Report

““ FECA is codified at 5 U S.C. § 8132, and provides for
unenpl oynment conpensati on benefits.
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expressly refers to FECA--whi ch both parties agree i s covered under
MCRA- - nowhere in the Report is any nention nade of FEHBA, the wi de-
ranging civilian health insurance program which had been enacted
several years earlier, and which the Governnent now clains is al so
covered by MCRA Nor did the Senate or House Reports refer to
FEHBA, even in passing. These omi ssions are, if not in direct
conflict, at least in sharp tension with the Government’s position
that MCRA applies to FEHBA Surely, Congress knew of FEHBA' s
exi stence, especially since that statute had been enacted only five
years before MCRA

Al t hough the | egislative history, and particularly Congress’
failure to make any nmention of FEHBA after specifically nentioning
ot her prograns covered by the statute, would by itself suggest that
MCRA was not neant to apply to FEHBA, the paucity of |egislative
hi story necessitates a review of other considerations relating to

congressional intent."

' The Government contends that there is an additional piece
of legislative history relating to Mdicare, not MCRA, which
supports its interpretation of MCRA The Senate Report
acconpanying the original Medicare Act states that Medicare w il
not pay "for any itemor service furnished an individual if neither
t he i ndi vi dual nor any ot her person (such as a prepaynent pl an) has
a legal obligation to pay for or provide the services," and that
under such a circunmstance, "the third-party liability statute 42
U S. C 2651-2653 [ MCRA] would not apply.” S. Rep. No. 89-404, at
48 (1965), reprinted in 1965 U. S.C.C. A N. 1943, 1989. Although the
Governnment argues that this is a clear indication that Congress
i ntended MCRA to apply to Medicare expenses, Govt’'s Opp’'n at 17,
the Court finds this "oblique reference” to the MRA statute
i nconcl usi ve at best, especially when it is evaluated in the | arger
context of near total congressional silence concerning any
connection between MCRA and the mammoth Medi care program See
Requl ar Common Carrier Conference v. United States, 820 F.2d 1323,
1328 (D.C. Cir. 1987) (finding that "it strains credulity to
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2. Agency Interpretations

Anot her tool for ascertaining congressional intent is to
exam ne the statenents, rulings and interpretations of governnent
agencies--particularly those agencies entrusted to adm nister the
rel evant statute. Because the Health Care Financi ng Adm ni stration
("HCFA') is the agency charged with admnistering MCRA its
approach to enforcing that statute should be given special
attention.

As an initial matter, it cannot be overl ooked that HCFA has
I ssued no MCRA-specific regulations providing for recovery of
Medi care or FEHBA costs. In contrast, agencies that do have, and
have al ways had, an undi sputed and established right to recovery
under MCRA, such as those governing the armed services, do have
such regulations in place. See 32 CF. R § 199.12 (Cvilian Health
and Medical Program of the Uniformed Services ("CHAMPUS') MCRA
regulations); 32 C F.R 88 842.115-842.125 (Air Force MCRA
regul ations); 32 C.F.R 88 757.11-757.20 (Navy MCRA regul ations);
33 CF.R 8§ 25.131 (Coast Guard MCRA regulations).® No such

suggest . . . that [a] Senate Report's oblique reference"” to a
certain exenption "reflects an otherwi se unarticulated intent" to
apply that exenption in a way never otherw se nmentioned in the
| egi sl ative history).

' For exanple, the regulations governing MCRA-recovery of
expenses incurred under CHAMPUS require any person furnished care
and treatnment under CHAMPUS

(i) To provide conplete information regarding the
circunstances surrounding an injury as a condition
precedent to the processing of a CHAMPUS cl ai mi nvol vi ng
possible third-party liability.

(1i) To assign in witing to the United States his or
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structure has ever been established by HCFA to col | ect Medi care or
FEHBA expenses under the general MCRA franeworKk.

Mor eover, several agencies have explicitly concluded t hat MCRA
does not provide the Governnent with a cause of action to recover
Medi care costs. First, in 1968, the General Counsel of the Federal
Bureau of Health Insurance (which adm nistered Medicare at that
time) issued an Opinion to that effect, stating that Medicare
paynents are “i nsurance benefits,” as distinguished fromthe health
care “provided directly by the federal governnent” to which MCRA

clearly applied. See Subrogation R ghts Under Medicare, For the

Def ense, Apr. 1970, at 44 (Defs.’” Mem, App. J at 67). Second, in
1979, HCFA issued a ruling that, in cases in which the Government
was |iable for an injury under the Federal Tort C ainms Act ("FTCA")

and Medi care pai d the nedi cal expenses, the victimcould retain al

her clai mor cause of action against the third person to
the extent of the reasonable value of the care and
treatnment furnished, or to be furnished, or any portion
t her eof ;

(ti1) To furnish such additional information as may be
request ed concerning the circunstances givingrisetothe
injury or disease for which care and treatnent are being
given and concerning any action instituted or to be
instituted by or against a third person;

(iv) To notify the responsible recovery judge advocate,
the CHAMPUS fiscal internediary or GCeneral Counsel,
OCHAMPUS, or other officer who is representing the
interests of the governnent at the tine, of a settlenent
with, or an offer of settlenent from a third person;
and,

(v) To cooperate in the prosecution of all clainms and
actions by the United States against such third person.

32 CF.R 8 199.12(e)(2). None of the above nentioned actions is
required of recipients of health care under Medicare or the FEHBA
program
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paynments the Government made to her under the FTCA See HCFA
Ruling 79-4 (1979), reprinted in 52 Fed. Reg. 26,088, 26,090

(1987). The rationale underlying this ruling (that Medicare was
not to receive any reinbursenment for the care it had provided to
the i njured person) was that Medicare was “in the nature of social
i nsurance.” 1d.

Since MCRA's enactnent in 1962, neither HCFA nor any ot her
adm ni strative agency has ever indicated, or even suggested, that
MCRA applies to Medicare or FEHBA expenses. These agency
statenments and sil ences, taken in conjunction with the absence of
regul ations that would fornmalize and facilitate the Government’s
recovery of Medicare or FEHBA costs under MCRA, lend further
credence to Defendants’ position that MCRA was never neant to apply
to Medi care or FEHBA expenses.

3. Application of the Brown & Williamson Principles

Havi ng considered both the legislative history and agency
interpretations of MCRA, the Court’s final task is to apply the

Brown & WIllianson principles enunciated in Section IV.A 1l to

di scern what Congress’ intent was in enacting MCRA in 1962 and
anending it in 1996. Based on this exam nation, the Court nmnust
concl ude that MCRA does not provide the Governnment with a cause of
action to recover Medicare or FEHBA expenses. The | egislative
history and relevant agency conduct, when taken together,
overwhel m ngly support the notion that MCRA was never intended to
be used in the way the Governnment now advocat es.

First, it is significant that even t hough FEHBA exi sted before
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MCRA' s enact ment, MCRA nakes no reference to FEHBA --either in the
statute itself, in the legislative history or in agency
i nterpretations.

Second, it is striking that the Governnent had never, prior to
the initiation of this lawsuit in 1999, attenpted to recover
Medi care or FEHBA costs under MCRA. Al though the Governnent is
correct that nmere nonuse of a statute cannot cause the CGovernnent

to forfeit powers granted thereunder, see United States v. Mrton

Salt Co., 338 U S 632, 647-48 (1950), nonuse can be highly
significant. When, despite many opportunities to do so, a
government agency refuses to take advantage of the w de-ranging
powers seemngly inplicated by a statute’s plain | anguage, courts
may presunme that Congress did not intend the statute to be given
the neaning that its | anguage, in a vacuum mnight inply. See Brown

& WIllianson, 120 S. C. at 1306-07; see al so BankAnerica Corp.

462 U.S. at 130-31 (holding that where Governnment had not applied
a statute in a particular way in 60 years, it had effectively

acknow edged that it |acked authority to do so); Bunte Bros., 312

U S at 352; National dassification Comm v. United States, 746

F.2d 886, 892 (D.C. Cir. 1984). This is particularly true in this
i nstance, where the broader interpretation of MCRA (i.e., that
every conceivable type of government expenditure, even under
Medi care and FEHBA, can be recovered under MCRA) had never been
advanced by any governnent entity until thirty-seven years after
the statute’s enactnent.

Third, Congress is presuned to act "agai nst the backdrop" of
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HCFA's interpretations of the statutes HCFA is entrusted to
adm nister. See Brown & WIllianmson, 120 S. C. at 1306-07. HFCA

consistently indicated that it did not understand MCRA to cover
Medi care or FEHBA expenses, and Congress never expressed any
di sapproval with HFCA s readings of MCRA In fact, Congress’
enactnent of the 1996 amendnent to MCRA, which the parties agree
codi fied the existing manner in which MCRA was bei ng enforced, can
be viewed as a ratification of HFCA's consistent and narrow
interpretation of that statute. 120 S. C. at 1307. Congress had
the opportunity to express its displeasure with the restrictive way
in which MCRA was being enforced, but it did not do so.

Finally, given Congress’ intense involvenent in |egislative

"and its keen awar eness of "tobacco’'s health

regul ati on of tobacco,"’
hazards and its pharmacol ogi cal effects,” 120 S. . at 1313, it is
sinply inpossible to conclude that the Governnent’s current
interpretation of MCRA, either in its original or in its 1996
anended form is one that Congress intended. In fact, the
Government’ s reading is in direct tension with Congress’ recognized
intent to create a "distinct schene to regul ate the sal e of tobacco
products, focused on | abeling and advertising, and prem sed on the
belief that the FDA | acks such jurisdiction under the FDCA. " I1d.
at 1313. It is therefore particularly difficult to believe that

Congress would have intended to subject tobacco conpanies to

extraordinary financial liability under MCRA, when those entities

' For a detailed chronol ogy of congressional action in this
area, see Brown & Wllianmson, 120 S. C. at 1305-12.
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are not even subject to rudinmentary FDA regul ati on.

Congress has, through hearings and legislation, «closely
nonitored the cigarette industry. While, over the years, it nmay
not have adopted t he aggressi ve, pro-consuner and pro-health stance
that many activists have continually fought so hard for, the
I nescapabl e fact is that Congress chose, as a |l egislative body, to
use only limted neasures to regul ate tobacco products and m nim ze
their health hazards to the public. In light of all these
considerations, it is sinply inconceivable that the executive
branch possessed for so many years (thirty-seven for FEHBA and
thirty-four for Medicare) a statutory weapon that could weld the
econom c, and therefore regulatory, clout MCRA would carry if
enforced as the Governnment advocates. This is especially true
gi ven that there has never been any congressional recognition that
this substantial power existed or congressional demand that it be
utilized. Congress’ total inaction for over three decades
"preclude[s] an interpretation” of MCRA that would permt the

Governnent to recover Medicare and FEHBA expenses.'® See Brown &

' There is an additional reason that the Court reaches this
concl usi on. Wen Congress enacted the 1996 anendnent, there was an
exi sting body of case law concerning the "collateral source"”
doctrine in which federal and state courts have consistently and
uni formy declared Medicare to be a separate and distinct "socia
i nsurance” fund into which citizens contribute. See, e.q.,
District of Colunbiav. Jackson, 451 A 2d 867, 871-872 (D.C. 1982);
Mol zof v. United States, 6 F.3d 461, 466 (7th Cr. 1993); Titchnel
v. United States, 681 F.2d 165, 174-76 (3d Cr. 1982). According
to these cases, it is not the Governnent, but rather individuals,
who "pay for" Medicare. |If this Court were to rule in favor of the
Governnment on the MCRA Count, it would effectively be declaring
that the Governnment "pays for" Medicare, thus undermning the
viability of a substantial and |ong-standing body of case law to
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Wllianmson, 120 S. . at 1312.
Accordingly, the Government’s MCRA cl ai m nmust be dismissed.
B. The Government’s Medicare Secondary Payer Provisions Claim
The Medi care Secondary Payer provisions ("MSP'), a series of
anendnents to Medicare enacted in 1980 and further anended

® provide the Government with statutory authority to

thereafter,*
obtain reinbursenent for certain Medicare expenditures. VEP
essentially nakes Medi care a “secondary” payer where anot her entity
is required to pay under a “primary plan” for an individual’s
health care. See 42 U S.C. 8§ 1395y(b)(2). |If the "prinmary" payer
has an obligation to pay for such costs, but does not and cannot
"reasonably be expected"” to do so, Medicare may nake a "conditi onal
paynment” and | ater demand rei nbursenment fromthe primary plan. 42
U S C 8§ 1395y(b)(2)(A) and (B)(ii). If the entity adm nistering
the primary plan refuses to reinburse, the Governnent my then

bring suit against it to recover the Medicare paynents.

A"primary plan” is defined in the statute as "a group health

the contrary.

¥ Pub. L. No. 97-35, § 988, 95 Stat. 604 (1981). The
amendnents are codified at 42 U. S.C. 8§ 1395y, which provides in
pertinent part:

In order to recover paynent under this subchapter for
such an itemor service, the United States may bring an
action against any entity which is required or
responsible (directly, as athird-party adm ni strator, or
ot herwi se) to make paynent with respect to such item or
service (or any portion thereof) under a primary plan

42 U.S.C. & 1395y(b)(2)(B)(ii).
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plan or | arge group health plan, . . . a worknen's conpensation | aw
or plan, an autonobile or liability insurance policy or plan

(including a self-insured plan) or no fault insurance . . ." 42

U S.C. 8§ 1395y(b)(2)(A) (enphasis added). A “self-insured plan” is

inturn defined in the inplenenting regulations as an "arrangenent,

oral or witten . . . to provide health benefits or nmedical care or
[to] assune legal liability for injury or illness” under which an
entity "carries its own risk instead of taking out insurance with
a carrier.” See 42 CF.R 88 411.21 (defining the term "plan")
(emphasi s added) and 411.50(b) (defining the term "self-insured
pl an").

It is this last phrase--"self-insured plan"--on which the
Government rests its legal basis for Count 2 of this lawsuit. The
Governnment’s theory, as expressed in its Opposition to Defendants’
Motion to Dismss, is that Defendants have thensel ves assuned the
liability stemm ng fromtobacco-related tort suits and, therefore,
as "self-insured" entities, my be sued under NSP.

To survive a notion to dismss, a conplaint "nust allege al

the material elenments of [a] cause of action.” Taylor v. FDIC 132

(7]

ee

F.3d 753, 761 (D.C. Gr. 1997) (internal citations omtted);

also Croixland Properties Ltd. Partnership v. Corcoran, 174 F.3d

213, 215 n.2 (D.C. Cr. 1999); Alicke v. MJ Conmuni cations Corp.

111 F.3d 909, 912 (D.C. Gir. 1997).
The MSP Count of the Governnent’s Conplaint states sinply that
"defendants are required and responsible to make paynent for the

health care costs of Mdicare beneficiaries that were caused by
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def endants’ tortious and unlawful conduct, which costs have been
and will be unlawfully shifted to the United States.” Conpl. at
170. The Conpl aint does allege, in other words, that Defendants
are "required or responsible . . . to nmake paynment" for certain
health care costs, thus tracking a portion of the statute’'s
| anguage. See 42 U. S.C. 8§ 1395y(b)(2)(B)(ii).

However, there are a nunber of "mterial elenents"? of an MSP
cause of action conspicuously absent fromthe Conplaint. First,
t he Conpl ai nt does not allege, in even the nost concl usory fashion,
the existence of any "primary plan"” under which Defendants pay
health care costs, despite the fact that the statute on which the
Government bases its claim applies only to entities required to
make paynent "under a primary plan.” See 42 USC 8§
1395y(b)(2)(B)(ii). In fact, the Conplaint does not even allege

t he exi stence of any el enents of a "primary plan," such as a "pl an"
or an "arrangenent."” See 42 C.F.R § 411.21. Even if the
Conpl ai nt had made such allegations, it still fails to allege, or
even suggest, that Defendants specifically nmaintain any form of

"self-insured plan" (enphasis added), even though this is the only

theory on which the Governnent bases Defendants’ liability.?

20 See Taylor, 132 F.3d at 761.

L Al t hough the Government argues in its brief that Defendants
are a "self-insured plan,” it does not nmake this allegation in the
Complaint. In fact, the term "self-insured" appears only once in
the entire Conplaint. See Conpl. at f 168 (MSP provisions "provide
that the Medicare Programw || not pay for the cost of nedical care

if certain third parties--such as liability insurance plans,
including self-insured plans--have paid, or can reasonably be
expected to pay pronptly for those costs). |Indeed, the entire NMSP
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| ndeed, the Conplaint does not allege that Defendants are "self-
i nsured” in any way.

In those instances in which the Governnent has used MSP to
seek recovery fromentities that are unquestionably providers of
i nsurance, as is certainly the typical factual scenario,? there has
been no dispute regardi ng whether defendants maintain a "primry

plan,"” since that termexpressly includes a "group health plan," a
“liability insurance policy or plan,” and other traditional forns
of insurance. See 42 U S.C. 8§ 1395y(b)(2). In those cases, the
Governnent’s allegation that defendants are "responsible" for
certain health care costs is sufficient to state an MSP claim as
it gives "sufficient information to suggest that there exists sone

recogni zed | egal theory upon which relief can be granted.” See

Wells v. United States, 851 F.2d 1471, 1473 (D.C. CGir. 1988)

(internal citations and quotations omtted).

Count occupies only slightly nore than one page of the 87-page
Conpl ai nt .

? Courts have uniformy recognized that the statute’ s clear
purpose was to grant the Governnment a right to recover Medicare
costs frominsurance entities. See, e.qg., Perry v. United Food and
Commercial Wrkers Dist. Unions 405 and 442, 64 F.3d 238, 243 (6th
Cr. 1995); Baptist Memi|l Hosp. v. Pan Am Life Ins. Co., 45 F. 3d
992, 998 (6th G r. 1995); Evanston Hosp. v. Hauck, 1 F.3d 540, 544
(7th Cr. 1993); see also Health Ins. Ass’n of Am v. Shalala, 23
F.3d 412, 427 n.* (D.C. Cr. 1994) ("[T]he MSP statute plainly
intends to allow recovery only froman insurer.") (Henderson, J.,
concurring). Wat little legislative history exists is consistent
with this interpretation. See H R Conf. Rep. No. 96-1479 (1980),
reprinted in 1980 U.S.C.C. AN 5903, 5924. As of this tinme, there
are no reported decisions in which the CGovernnent has sued a
tortfeasor under NSP. One case, in which a private party has
brought such a suit, is currently being litigated. See Mason v.
Aneri can Tobacco Co., Gv. No. 7-97CV-293-X (N.D. Tex.).
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In the instant case, however, the claimof "responsibility" to
make health care paynents is entirely conclusory, since Defendants
are clearly not insurance entities and the Conplaint is devoid of
any al |l egation that they have established a "plan" or "arrangenent”
under which they woul d be consi dered self-insured entities subject
to MSP's reach. W thout alleging the exi stence of such a "plan" or
"arrangenent,” the Conplaint’s assertion that Defendants are
"requi red and responsi ble to nmake paynent"” for certain health care
costs fails to give Defendants even the nost rudi nentary notice of

the Governnent’s theory of liability. See Wlls, 851 F.2d at 1473.

Accordingly, the MSP count must be dismissed.

C. The Government’s Racketeer Influenced and Corrupt
Organizations Claim

The Racketeer Influenced and Corrupt Organizations Act
("RICO'), 18 U.S.C. 88 1961-1968, prohibits individuals or entities
from engaging in racketeering activity associated wth an

n 23

“enterprise. To successfully state a RICO claim the Governnment

must allege "(1) the conduct (2) of an enterprise (3) through a

pattern of racketeering activity." Salinas v. United States, 522
U S 52, 62 (1997) (citing Sedima, S.P.RL. v. Inrex Co., Inc., 473
U S. 479, 496 (1985)).

An enterprise includes "any individual, part nership,

corporation, association, or other legal entity, and any union or

2 Al'though RICO was originally enacted to "conbat organi zed
crime," its application has expanded far beyond that arena. See,
e.9., HJ. Inc. v. Northwestern Bell Tel. Co., 492 U S. 229, 248
(1989).
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group of individuals associated in fact although not a |egal

entity." United States v. Turkette, 452 U S. 576, 580 (1981)

(quoting 18 U.S.C. 8§ 1961(4)). "Racketeering activity" includes,
anong other things, acts prohibited by any one of a nunber of
crimnal statutes. 18 U.S.C. § 1961(1). A "pattern" is
denonstrated by two or nore instances of "racketeering activity"”
("predicate acts") that occur within ten years of one another. 18
U S C § 1961(5). In this case, the alleged predicate acts are
violations of 18 U.S.C. 88 1341 (mail fraud) and 1343 (wire fraud).
The Governnent brings its R CO counts (Counts 3 and 4) under
two specific subsections of § 1962. Count 3 is brought under
subsection (c), which nakes it unlawful to "conduct or participate,
directly or indirectly,” in an enterprise through a "pattern of
racketeering activity.” Count 4 is brought under subsection (d),
whi ch nmakes it unlawful to "conspire to violate" subsection (c).
RI CO provides both | egal and equitable remedies. Plaintiffs
may seek treble damages--that is, three tinmes the value of the
damages inflicted on them by a defendant’s unlawful racketeering
activity. 18 U.S.C. 8§ 1964(c). In addition, the Court may inits
di scretion order equitable renedies, "including but not limted to"
restricting defendants from taking future actions and even

dissolving or restructuring the "enterprise."® In the instant

24

Section 1964(a) states in full:

The district courts of the United States shall have
jurisdiction to prevent and restrain violations of
section 1962 of this chapter by issuing appropriate
orders, including, but not limted to: ordering any
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case, the Governnent seeks to "di sgorge" Defendants’ past profits
associated with and derived from their alleged unlaw ul
racketeering activity, and to enjoin them from commtting future
RI CO vi ol ati ons. *°

1. Future Injunctive Relief

6

Except for Liggett,?® Defendants do not dispute that the

Governnent has adequately alleged the elenents of a RICO claim

person to divest hinself of any interest, direct or
I ndirect, in any enterprise; i nposing reasonabl e
restrictions on the future activities or investnents of
any person, including, but not limted to, prohibiting
any person fromengaging in the sane type of endeavor as
the enterprise engaged in, the activities of which affect
interstate or foreign commerce; or ordering dissolution
or reorgani zation of any enterprise, maki ng due provi sion
for the rights of innocent persons.

18 U.S.C. 8§ 1964(a) (enphasis added).

% Specifically, the Government requests that the Court issue
a "permanent injunction” to prohibit Defendants and their agents,
enpl oyees and successors from (1) associating with persons known
"to be engaged in [simlar] acts of racketeering”; (2)
participating in the nmanagenent or control of CTR or TI; (3) making
m sl eadi ng statenents concerning cigarettes; and (4) engaging in
"any public relations endeavor that m srepresents, or suppresses
i nformation concerning, the health risks associated with cigarette
snoking or the addictive nature of nicotine." Conpl. § VII.B.2.

The Governnment al so requests that Defendants be ordered to (1)
fund, but have no influence or control over, "a legitinmate and
sust ai ned corrective public education canpaign"; (2) disclose and
di sseni nate docunents relating to the targeting of children; (3)
nmake "corrective statenents regarding the health risks of cigarette
snoki ng and the addictive properties of nicotine"; (4) fund, but
have no i nfluence or control over, "sustained [cigarette snoking]
cessation prograns”; and (5) fund, but have no i nfluence or control
over, "a sustained educational canpaign devoted to the prevention
of snoking by children. 1d.

?® Liggett’'s separate argunents wll be addressed in Section
V of this QOpinion.
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(i.e., "enterprise, racketeering activity, and "pattern"). Wat
they do dispute is whether the Governnment has adequately all eged
that Defendants’ racketeering activity will continue into the
future, so as to warrant the broad equitable relief sought.

The Governnment contends that the pattern of the past four
decades in which the tobacco conpani es have made countl ess fal se
and deceptive statenents, conceal ed and destroyed docunents, and
i nproperly asserted legal privileges to evade legitimte civi

di scovery and governnment requests, establishes a "reasonable

| i kel'ihood," SEC v. Steadman, 967 F.2d 636, 647 (D.C. Gr. 1992),

t hat Defendants will continue to violate the | aw. Accordingly, the
Government requests equitable relief in the formof di sgorgenent of
the profits they have realized fromtheir crimnal activities, for
t he purpose of deterring Defendants and others fromcommtting such
acts in the future. Govt’s Qpp’'n, at 92.

Def endant s concede that "past allegations nmay be relevant to
whether . . . a ‘reasonable |ikelihood exists" that such acts w |l
continue into the future, Defs.” Mem at 65, but argue that the
Governnment’s exclusive reliance on these past violations and its
specul ative allegations of future m sconduct are too "conclusory”
to justify equitable relief. Defs.” Mem at 68. Def endant s
contend that, under the lawof this Grcuit, the Governnent may not
rely solely on allegations of earlier unlawful activity to warrant
the inposition of equitable relief. Defs.” Mem at 66 n.* (citing
SEC v. First Gty Fin. Corp., 890 F.2d 1215, 1228 (D.C. Cir.

1989)). Def endants al so argue that, because the RI CO predicate
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acts in this case involve mail and wire fraud, the commuand of
Federal Rule of G vil Procedure 9(b) that allegations of fraud be
made with "particularity" is applicable, and that the Government
has failed to nake the particularized showing required by this
Rule. Defs.” Mem at 67-68.

Final |y, Defendants argue that the Master Settlenent Agreenent
("MSA") which they entered into with the States enjoins Defendants
from engaging in the sane unlawful activity which the Governnent
believes will occur in the future. Def endants point to various
specific MSA provisions that they contend will nake equitable
relief in this action unnecessary and unwarranted. Accordingly,
they argue that their "business" (manufacturing, selling and
mar keti ng tobacco products) will not present "opportunities to
violate the lawin the future,” Defs.” Mem at 66 n.* (citing First
City, 890 F.2d at 1228).

The Governnent responds that, applying the three factors
announced in First Cty, there is indeed a "reasonabl e |ikelihood"
that Defendants’ past unlawful conduct wll continue into the
future. CGovt’s Opp’'n at 86. The Governnent nmaintains it woul d be
able to prove at trial that the past conduct all eged "woul d provide
strong support for an inference of a risk of future wongdoing,"
and that, to the extent that Defendants argue that the Governnent
Is required to make such a showing now, at the notion to dismss
stage, rather than at trial, they are sinply mstaken. Govt’ s
Qpp’ n at 87. The Governnment also denies that it is required to

plead the likelihood of Defendants’ future acts of fraud wth
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particularity under Fed. R Civ. P. 9(b). It argues that the core
pur pose of 9(b) is to protect defendants fromreputational harmand
"strike" suits, and to provide themwi th “sufficient information to

respond to plaintiff’s clains.” Firestone v. Firestone, 76 F.3d

1205, 1211 (D.C. Cir. 1996). Finally, the Government contends that
Def endants’ readi ng of Rule 9(b) would "denmand access to a crystal
ball," Govt’s Qopp’n at 90, because it would force plaintiffs to
descri be the detail ed contours of acts which have not yet occurred.

To obtain injunctive relief inthis Crcuit, a plaintiff nust
show that the defendant’s past unlawful conduct indicates a

reasonabl e |ikelihood of further violation(s) in the future.’"

SEC v. Kenton Capital, Ltd., 69 F. Supp.2d 1, 15 (D.D.C. 1998)
(Kol lar-Kotelly, J.) (quoting SEC v. Savoy Ind., Inc., 587 F.2d

1149, 1168 (D.C. Cir. 1978)); SEC v. Bilzerian, 29 F.3d 689, 695

(D.C. Cir. 1994).

To determne whether there is a "reasonable |ikelihood" of
future violations, the follow ng factors nust be considered: "[1]
whet her a defendant’s violation was isolated or part of a pattern,
[2] whether the violation was flagrant and deliberate or nerely
technical in nature, and [3] whether the defendant’s business w |
present opportunities to violate the law in the future." First

Cty, 890 F.2d at 1228 (citing Savoy Indus., 587 F.2d at 1168);

Bil zerian, 29 F.3d at 695. None of these three factors is
determ native; rather, "the district court should determ ne the
propensity for future violations based on the totality of

ci rcunst ances. " First Gty, 890 F.2d at 1228 (citing SEC v.
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Youmans, 729 F.2d 413, 415 (6th Cr. 1984)).

The Governnent has clearly and overwhel m ngly satisfied each
of the three First Gty factors. First, Defendants cannot possibly
claimthat their alleged conspiratorial actions were "isolated."
On the contrary, the Conplaint describes nore than 100 predicate
acts spanning nore than a hal f-century. Second, Defendants cannot
contend that the all eged RICOviol ations are "technical in nature."
The Governnent al |l eges that Defendants’ nunerous m sstatenents and
acts of concealnent were nade intentionally and deliberately,
rat her than accidentally or negligently, as part of a far-ranging,
mul ti-faceted, sophisticated conspiracy. Third, Defendants’
busi ness of manufacturing, selling and marketing tobacco products
clearly "present[s] opportunities to violate the law in the
future." First Cty, 890 F.2d at 1228. As the Governnent points
out, as long as Defendants are in the business of selling and
mar ket i ng t obacco products, t hey will have count | ess
"opportunities"” and tenptations to take unlawful actions, just as
it is alleged they have done since 1953. Govt’s Opp’'n at 87.

Def endant s’ contention that the MSA precludes such
opportunities is not persuasive. See Defs.” Mem at 70-77. I n
arguing that the MSA obviates the need for injunctive relief,
Def endants inplicitly ask the Court to make the following two
assunptions: that Defendants have conplied with and will continue
to conply with the ternms of the MSA, and that the MSA has adequate
enforcenment nechanisnms in the event of non-conpliance. Even

assum ng the Court could take judicial notice of the MSA, that

37



docunent’ s exi stence certainly does not nean that the Court can or
should assunme that the MSA will be fully enforced or otherw se
acconplish its intended objectives.

Further, the decisions Defendants cite for the proposition
t hat past all egati ons of wongdoi ng al one cannot warrant injunctive
relief are i napposite, because those cases all discuss the standard
for proving a reasonable |ikelihood of future violations, not for

pleading it at the notion to dismss stage. See, e.qg., SEC v.

Commonweal th Chem Secs, 674 F.2d 90, 100 (2d Cr. 1978); SEC v.

Blatt, 583 F.2d 1325, 1334 (5th Gr. 1978).
| ndeed, the sole decision cited by Defendants which does
address the injunctive relief standard appropriate for a notion to

dismss, SEC v. Cassano, 61 F. Supp.2d 31 (S.D.NY. 1999),

clarifies the distinction between those two very different | egal
standards. In Cassano, the court recognized that it was "obliged
to accept the truth" of the Governnment’s all egation that defendants
are "likely to violate securities laws in the future,"” "for
purposes of this notion to dismss, and so this aspect of the
def endants' notion nust be deni ed. Whet her the [ Governnent] can
prove the allegation remains to be seen.” |d. at 34. The sane can
be said of the instant case.

Finally, Defendants’ contention that the Governnent "nmnust
allege "a ‘reasonable likelihood” of future violations--future
frauds--with the specificity required by Rule 9(b)," Defs.” Mem at
67, sinply defies comon sense. It is difficult to see how a

plaintiff could ever allege with "particularity" an offense which
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has not yet happened. Def endants are able to cite only two
deci sions, both of which are from other circuits, in support of

this contention: Menasco, Inc. v. WAssernan, 886 F.2d 681 (4th G r

1989) and Continental Realty Corp. v. J.C. Penney Co., 729 F. Supp.

1452 (S.D.N. Y. 1990).
In Menasco, the defendant’s actions "involved a limted

pur pose, " one perpetrator,” "one set of wvictins," and the
racket eering transaction "took place over approxi nately one year."
886 F.2d at 684. The court specifically held that defendant’s
acts, as alleged, did not "suggest a ‘distinct threat of |ong-term
racketeering activity, either inplicit or explicit.”" Id. (quoting
HJ. Inc., 492 U S at 242). It was on this basis, and these

facts, that the ourt deternmined that plaintiff’s allegations of on-

going fraud m ssed the Rule 9(b) mark. 1In Continental Realty, the

court observed that plaintiff’s attenpt to "infer a threat of
repeated fraud froma single alleged schenme would in effect render
[RICO s] pattern requirenent neaningless.” 729 F. Supp. at 1455.
Therefore, the court declared that plaintiff’s allegations did not
pass Rul e 9(b) nuster.

In neither decision--nor any other decision cited by
Def endants, for that nmatter--did the plaintiff allege as nany
predi cate acts (116), as long a duration of racketeering activity
(45 years), as many significant participants (11 entities, which
toget her control virtually the entire tobacco products market), as
many victims (hundreds of mllions of individuals, scores of

governnment entities, the federal governnent) or as nuch noney
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derived from the racketeering acts (hundreds of billions of
dol | ars).

Based on the sweepi ng nature of the Governnent’s all egations,
and the fact that the parties have barely begun di scovery to test
the validity of these allegations, it would be premature for the
Court to rule on the propriety of injunctive relief in this case.
At a very mninmm the Governnent has stated a claimfor injunctive
relief; whether the Governnent can prove it, "remains to be seen.”

2. The Specific Equitable Relief of Disgorgement

Def endants contend that even if the Governnent has all eged t he

i kelihood of future illegal activity, it is still not entitled to

the remedy of disgorgenent,?’

because that particular renedy is
never avail able under a civil RI CO count. Defendants contend that
civil RICOrenedi es must be forward-| ooking, while di sgorgenent is,
by its very nature, backward-I|ooking. See Defs.’” Mem at 80. They
argue that the Governnment is inpernmssibly attenpting to convert
its civil RCO count into a crimnal one by asking for
di sgorgenent, which is akin to crimnal forfeiture of the proceeds
of unlawful activity (and permtted only under crimnal, not civil,
RI CO suits). Defendants contend that RICOis to be "read in pari
materia with the Cayton Act, from which it is in large part

derived," Defs.” Mem at 80, and that di sgorgenment is not permtted

under that act. Finally, Defendants argue that disgorgenent in

?” The Governnent seeks to disgorge all the profits that

Def endants derived from past unlawful conduct related to the
all eged RICO enterprise, beginning in 1953 and continuing to the
present.
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this case woul d be "inperm ssibly punitive" and woul d constitute a
doubl e recovery, since the Governnent already seeks billions of
dollars in damages under the Conplaint’s MCRA and MSP counts.
Defs.” Mem at 82.

The CGovernnent argues that disgorgenent is an avail able and
appropriate remedy for «civil violations of RICO and that
Def endants’ clains to the contrary are, in addition to being
l egal ly incorrect, premature at this stage. The Government argues
that RICO s plain |anguage does not foreclose disgorgenent, and
that the Suprene Court has held disgorgenent generally avail abl e
unless a particular statute, “by a necessary and inescapable
i nference, restricts the court's jurisdiction in equity.” Porter

v. Warner Holding Co., 328 U.S. 395, 398-99 (1946). The Governnent

rej ects Defendants’ argunent that di sgorgenent i s backward-I| ooking
and punitive, arguing that it is in fact renedial and nay properly
serve as a deterrent to Defendants and others who may contenpl ate
committing simlar offenses. In addition, the Governnent contends
that disgorgenment in this case would in fact serve a forward-
| ooki ng purpose, nanely, to prevent Defendants fromusing proceeds
fromprior illegal activities as "capital avail able for the purpose
of funding or pronoting [future] illegal conduct." Govt’'s Opp’' n at

98 n. 70 (quoting United States v. Private Sanitation I ndus. Ass’n,

914 F. Supp. 895, 901 (S.D.N. Y. 1996)).
The only court of appeals to consider the question of whether
di sgorgenent is an appropriate civil R CO renmedy, the Second

Circuit, has answered in the affirmative. See United States v.
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Carson, 52 F.3d 1173 (2d Cir. 1995). The Second Circuit concl uded,
based on § 1964’ s plain | anguage® and its | egislative history, that
di sgorgenent is permtted in civil RICO suits. The court stated
that "the legislative history of 8 1964 indicates that the
equitable relief available under RICO is intended to be ‘broad
enough to do all that is necessary.’" ld. at 1181-82 (quoting S.
Rep. No. 617, 91st Cong., 1lst Sess. at 79 (1969)).

Even before the Second G rcuit’s decision in Carson, district
courts within the Second Circuit had reached the same concl usion.

See United States v. Bonanno Organized Crine Fanmily of La Cosa

Nostra, 683 F. Supp. 1411, 1442-49 (E.D.N. Y. 1988), aff'd on other

grounds, 879 F.2d 20 (2d GCir. 1989); United States v. Private
Sanitation Indus. Ass'n, 793 F. Supp. 1114, 1151-52 (E.D.N.Y.

1992); United States v. Int'l Bhd. of Teansters, 708 F. Supp. 1388,

1408 (S.D.N. Y. 1989). Gven that the only circuit to have
addressed the i ssue has declared, in a well-reasoned and persuasi ve
opi nion, that disgorgenent is permssibleincivil RICOclains, and
gi ven that Defendants cannot point to a single federal court that
has decl ared otherwi se, this Court is not inclined to categorically
rule out that renedy at the notion to dism ss stage.

Def endants argue that because RICO was nodeled after the
Clayton Act, 15 U. S.C. 8 26, and because a judge of this D strict
Court has decl ared di sgorgenent to be unavail abl e under the C ayton

Act, FTC v. Mlan lLabs., Inc., 62 F. Supp.2d 25, 40-42 (D.D.C

?® See supra note 24 for the relevant text of § 1964.
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1999) (Hogan, J.), disgorgenent should I|ikew se be unavail abl e
under civil RICO Def endants do not explain, however, why this
Court should rely on non-binding federal district court case |aw
under a different statute, when there is persuasive case |aw-
al beit fromanother circuit--on the precise statute at issue.
Further, the Suprene Court has not, as Defendants contend,
declared that the Cayton Act and RICO should be read "in pa
materia."?® Defs.” Mem at 80. Rather, the Suprene Court has held
that while the "Clayton Act analogy is generally useful in civil

Rl CO cases, " particular case lawinterpreting the Cayton Act "nmay

not apply w thout nodification in every civil RICOcase." Kl ehr v.

A.O Smth Corp., 521 US. 179, 180 (1997) (enphasis added).
Equal Iy i nmportant is the fact that Judge Hogan’s prinmary concern in

Myl an Labs--the possibility of "duplicative recoveries" --is not

applicable in this case, since the Court is granting Defendants’
notion to disnmss the non-RI COclains. Accordingly, the Governnent
is provided with only one "route to defendants’ allegedly ill-
gotten gains,” nanely, its civil RICO suit. 62 F. Supp.2d at 41.

The Court of Appeals in Carson observed that whether
di sgorgenent is appropriate in a particul ar case depends on whet her

there is a "finding that the gains are being used to fund or

? |In fact, this Latin phrase, which roughly transl ated neans
"on the sanme matter,"” and whi ch woul d suggest that the C ayton Act
and RI CO should be read in a way to avoid inconsistencies in their
respective interpretations, is not even used in either Kl ehr v.
A.O Smth Corp., 521 US. 179 (1997), or Holnmes v. Securities
| nvestor Protection Corp., 503 U S 258 (1992), the two Suprene
Court decisions Defendants cite.

43



pronmote the illegal conduct, or constitute capital available for
that purpose.” 52 F.3d at 1182 (enphasis added). This Court has
not made such a finding, nor could it at this stage. So |long as
di sgorgenent is permtted in civil RRCO suits as a nmatter of |aw,
as the Court so concludes, it would not be appropriate to ask, at
t he present stage, whether the Governnent has proved that it has an
adequat e basis for seeking such a renedy. Accordingly, the Court
will permt the Governnent to pursue the renedy of di sgorgenent and
the nmotion to dismss as to this claimnust be denied.

V. Liggett’s Motion To Dismiss RICO Counts

Al t hough Liggett joins the other Defendants’ "broad argunents
of general applicability to the Conplaint,” Menorandum of Liggett
in Support of Mdtion to Dism ss the Conplaint ("Liggett Mem") at
1, it has filed its owm notion to dismss the Conplaint’s RICO
counts, advanci ng some additional grounds in support thereof.

A. The RICO Elements

Li ggett argues that the Government has not sufficiently
alleged, as to it, two of the four elenments required for a R CO
claim "enterprise" and "pattern of racketeering activity".®*

1. RICO’'s "Enterprise" Element

As defined earlier, an "enterprise,”" as that termis used in
a RCO claim 1is *“any individual, partnership, corporation,
association, or other legal entity, and any union or group of

i ndividual s associated in fact although not a legal entity.”

% See supra Section |V.C, at 33-35.
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Turkette, 452 U.S. at 580. It need not have a formal hierarchy or
framework, "so long as it involves sone structure, to distinguish

an enterprise from a nere conspiracy.” United States v.

Ri chardson, 167 F.3d 621, 625 (D.C. Cr. 1999) (internal citations
and quotations onmtted). The three el enents necessary to establish
an enterprise are: "(1) a commopn purpose anong the participants,

(2) organi zation, and (3) continuity." United States v. Perholtz,

842 F.2d 343, 362 (D.C. GCir. 1998).

Li ggett argues that the Governnent has not adequately all eged
the existence of an enterprise. Specifically, Liggett contends
that the Governnent has failed to showthat the putative enterprise
had the requisite "organization." According to Liggett, the
Conpl ai nt makes only concl usory al |l egati ons, w thout descri bi ng how
the enterprise operated, who its | eaders were, or howits deci sion-
maki ng process functioned. See Liggett Mem at 25-26.

The Court concludes that the Conplaint properly alleges the
exi stence of an enterprise, and Liggett’s invol venent therein. "It
is clear an enterprise can be established through an i nformal group
of people who cone together for the commobn purpose of obtaining

financial gain through crimnal activity."” United States V.

Cooper, 91 F. Supp.2d 60, 68 (D.D.C. 2000) (Joyce Geen, J.)
(citations omtted). The enterprise can be as sinple as an
"anoeba-like infra-structure that controls a secret crimna
network." United States v. Elliott, 571 F.2d 880, 898 (5th Cir.
1978) .

Liggett’s argunment that the CGovernnment nust spell out the
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mechani cs or | ogistics of the enterprise is unsupported by the case
| aw. Nunerous courts, inthis Grcuit and others, have established
that the kind of allegations contained in the Governnent’s
Conmpl aint are easily sufficient to survive a Rule 12(b)(6) notion.
For exanple, in Perholtz, the conplaint stated: "Defendant
constituted an enterprise . . . to wit, a group of individual
partnershi ps, and corporations associated in fact to unjustly

enrich thensel ves fromthe proceeds of governnent contracts .

842 F.2d at 351, n.12. And in Private Sanitation Ind. Ass’'n, 793

F. Supp. 1114, the conplaint stated that the enterprise was "a
group conposed of, but not limted to" 112 defendants "associ at ed-
in-fact for the purpose of controlling the waste di sposal industry
inLong Island.” [d. at 1126. |In both cases, the allegations were
deened sufficient to survive a notion to dismss. In the instant
case, the Conplaint alleges that Defendants decided on a joint
objective to "preserve and expand the market for cigarettes and to
maxi m ze" their profits and "agreed that the strategy they were
I mpl ementing was a ‘long-termone’ that required defendants to act
in concert with each other on the current health controversy, as
well as on issues that would face themin the future.” Conpl. at

19 33-34. The nature of these allegations is at |east as detail ed

as those made in Perholtz and Private Sanitation, if not nore so.

Accordingly, the Government has adequately pl eaded the enterprise
el ement .
2. RICO’s "Pattern Of Racketeering Activity" Element

A “pattern of racketeering activity” is defined as “at | east
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two acts of racketeering activity” comritted within a ten year
period. In this case, as already noted, the Governnent relies on
violations of 18 U.S.C. 88 1341 (mail fraud) and 1343 (wire fraud)
as the "predicate acts" which transform Defendants’ all eged
m sconduct into "racketeering activity.”" 18 U . S.C. 8§ 1961(5). The
mail fraud statute® provides that “[w hoever, having devised or
intending to devise any schene or artifice to defraud, or for
obtaining noney or property by neans of false or fraudul ent
pretenses, representations, or promses . . . for the purpose of
executing such schene or artifice or attenpting soto do,” mails or
causes the mailing of any matter, is guilty of mail fraud. 18
US C 8§ 1341.

Li ggett argues that the Conpl ai nt does not all ege convergence
bet ween t he party decei ved (i ndivi dual snokers) and t he party whose
property was i njured (the Governnent); according to Liggett, it was
the Governnent that suffered economic injury, not individual
snokers. Liggett Mem at 29-30. Liggett’s convergence argunent
m sstates the relevant case law. A defendant who uses the mail
with the intent of defraudi ng soneone of property is guilty (or in
this case, liable), whether the attenpt succeeds or not. See,

e.qg., Carpenter v. United States, 484 U. S. 19, 26-27 (1987); United

3 The mmil fraud and wire fraud statutes are construed

identically. See, e.qg., United States v. lLemire, 720 F.2d 1327,
1335 n.6 (D.C. Cr. 1983) (citations onmtted). At any rate, since
thirteen of the fourteen acts of racketeering alleged against
Liggett are mail fraud, and since a "pattern of racketeering
activity" requires two or nore acts, it is the mail fraud, not the
wire fraud, analysis which is dispositive in this case.
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States v. Pollack, 534 F.2d 964, 971 (D.C. GCr. 1976). According

to the Conplaint’s allegations, Defendants did intend to defraud
i ndi vi dual snokers of their property (i.e., the noney they spent on

cigarettes).®

Mor eover, the Conpl ai nt al so al | eges--though it need
not - -t hat Defendants succeeded in defraudi ng individual snokers.
See Conpl. at 91 204(b)-(d).

Liggett also argues that the Conplaint fails to neet the
pl eadi ng standard of Federal Rule of Civil Procedure 9(b), which
requires that “the circunstances constituting fraud . . . shall be
stated with particularity.” To satisfy this standard, a conpl ai nt
must specify “the tine, place and content of the false
m srepresentations, the fact m srepresented and what was retai ned
or given up as a consequence of the fraud.” Firestone, 76 F.3d at
1211 (internal quotations and citation omtted).

The Appendi x to the Conpl aint does describe the tine, place,
and content of each allegedly fraudulent act, states the fact(s)
m srepresented, and nanes the particul ar Defendants invol ved. See
Appendi x at 9§ 13, 17, 22, 28, 31, 44, 66, 67, 70, 73, 77, 88, and
112. Although each allegation does not, in its body, include a
stat enent of “what was retained or given up as a consequence of the
fraud,” Firestone, 76 F.3d at 1211, the Conplaint does allege
el sewhere that the item "given up" was the noney the Governnent

spent on tobacco-related health care. See Conpl. at ¢ 6.

¥ The Conplaint states: “Defendants and others known and
unknown di d knowi ngly and intentionally devise and i ntend to devi se
a schene and artifice to defraud, and obtain noney and property
from nenbers of the public.” Conpl. at § 204(a).
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Accordingly, the Conplaint alleges the mail fraud acts wth
sufficient particularity.

B. Liggett’s Alleged Withdrawal From the Conspiracy

Li ggett al so argues that, regardl ess of whether the Gover nnment
has generally satisfied the RICO el ements, Liggett has "w t hdrawn”
from the enterprise, and accordingly the Conplaint fails to
adequately allege the "enterprise"” elenent as to Liggett and/or the
need for injunctive relief against it.

Li ggett contends that the "public record" anply denonstrates
that it is no longer acting in concert with the other Defendants,
and that there is no reasonable likelihood it will commit unlaw ul
acts inthe future to warrant injunctive relief. Even if the Court
were precluded from considering these outside sources, Liggett
contends that it is "plain from the face of the Conplaint that
Li ggett poses no risk of commtting future acts of racketeering
activity" and that the Conpl ai nt "does not, and i ndeed cannot, nmake
any allegation that Liggett poses a risk of any future violations
of RICO. " Liggett Mem at 19.

The Governnment responds that this Court is "limted to
consideration of the facts alleged in the four corners of the
conplaint,” which do not indicate that Liggett has w thdrawn.
Oop’'n to Liggett at 10. The Governnent al so contends that it would
be premature, at this early stage, for the Court to determ ne
whet her Liggett threatens to commt future illegal acts or not.

Al t hough courts may take the "public record” into account when
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deciding notions to disnmiss,* that record includes only certain
official documents, not nere newspaper articles.® Li ggett’s
evidentiary support for its claim to have wthdrawn from the
enterprise consi sts al nost excl usi vely of quotations fromnewspaper
articles or from governnent reports that are neither part of a
public record nor matters for judicial notice.®® See Liggett Mem
at 5-10. Accordingly, the Court nmay not take these docunents into
account.

Wthout reference to the sundry newspaper clippings Liggett
cites, its claimto have withdrawn fromthe enterprise is wholly
unpersuasive. To establish that it is no |longer a nenber of the
enterprise, Liggett nmust showthat it "withdrewfromthe conspiracy
by an affirmative act designed to defeat the purpose of the

conspiracy.” See In Re Corrugated Container Antitrust Litig., 662

F.2d 875, 886 (D.C. Cir. 1981). Because withdrawal is an

% See, e.q., Marshall County Health Care Auth. v. Shalala, 988
F.2d 1221, 1222, 1226 n.6 (D.C. Gr. 1993); Phillips v. Bureau of
Prisons, 591 F.2d 966, 969 (D.C. Cr. 1979).

% Public records are “[r]ecords, reports, statenents, or data
conpilations, in any form of public offices or agencies, setting
forth (A) the activities of the office or agency, or (B) matters
observed pursuant to duty inposed by |aw as to which matters there
was a duty to report . . . or (C) in civil actions and proceedi ngs

. ., factual findings resulting from an investigation nade
pursuant to authority granted by law” Fed. R Evid. 803(8).

® The Court is aware of only one rel evant docunent cited by
Li ggett which is possibly part of the public record: a report
I ssued by the Federal Trade Conmm ssion entitled "Conpetition and
the Financial Inpact of the Proposed Tobacco Settlenent" (Sept.
1997). See Liggett Mem at 3. However, Liggett does not quote
from the report or indicate in any way how it would establish
Liggett’s withdrawal fromthe enterprise.
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affirmati ve defense, the affirmative acts |listed above nust

"clearly appear[] on the face of the conplaint.” Fortner v.

Thomas, 983 F.2d 1024, 1028 (11th Cr. 1993).

The Conplaint is devoid of any affirmative acts by Liggett
that would indicate its withdrawal fromthe RICO enterprise. On
the contrary, the Conplaint expressly states that "[f]romat | east

the early 1950’ s and continuing up to and including the date of the

filing of this conplaint . . . Liggett . . . did unlawully,

knowi ngly and intentionally" conduct and participate in, and
conspire to participate in, the enterprise’s affairs. Conpl. at 11
172, 201 (enphasis added).

Despite Liggett’'s attenpt to use the Conplaint’s |anguage to
show that it is now a fully |law abiding corporate citizen, the
above quoted | anguage from the Conplaint adequately alleges that
Liggett is likely to conmt certain racketeering acts in the
future. 1In addition, given the conplex nature of the Governnent’s
al I egations, and the fact that nunmerous all egations sinply refer to
"Def endants"--wi thout expressly excluding Liggett®*--it would be
premature at this time to preclude the Governnment from pursuing
I njunctive relief.

Accordingly, Liggett’'s separate notion to dismss the

Governnent’ s Rl CO Count nust be denied.

% See, e.qg., Conpl. at § 208 ("After a span of nore than
forty-five years of deception and fraud, it would be unreasonabl e
to believe that defendants will voluntarily cease their unl awf ul

conduct, or that their pattern of racketeering activity will cease
wi thout intervention by this Court.") (enphasis added).
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V. Conclusion

For the reasons stated at |ength above, Certain Defendants’
Motion to Dismiss for Failure to State a Claim[#72] is granted in
part and denied in part. The notion is granted as to Count 1 (the
Medi cal Care Recovery Act claim, granted as to Count 2 (the
Medi care Secondary Payer claim, and denied as to Counts 3 and 4
(the Racketeer Influenced and Corrupt O ganization Act clains).
The Liggett Goup Inc.’s Motion to Disnmiss for Failure to State a
Caim[#70] is denied.

An Order will issue with this Qpinion.

Dat e d adys Kessl er
U.S. District Judge
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA,

Plaintiff, :
v. : Civil Action
No. 99-2496 (GK)
PHILIP MORRIS INCORPORATED,
et al.,

Defendants.

ORDER

This matter conmes before the Court on Defendants’ notions to
di smi ss. Upon consideration of the notions, oppositions, replies,
the applicable case law, the argunents presented at the notions
hearing, and the entire record herein, for the reasons di scussed in
t he acconpanyi ng Menorandum Qpinion, it is this day of
Sept enber 2000

ORDERED, that Certain Defendants’ notion to dismss [#72] is
granted as to Count 1 (the MCRA claim, granted as to Count 2 (the
MSP claim, and denied as to Counts 3 and 4 (the RICO clains); and

it is further

ORDERED, that The Liggett G oup Inc.’s notion to dismss [#70]

I S denied.

A adys Kessl er

U S. District Judge
Copies to:

Cvil Dvision, Torts Branch
Sharon Y. Eubanks P. 0. Box 340
Depart nent of Justice Ben Franklin Station



Washi ngt on, DC 20044

Timothy M Broas

W nston & Strawn
1400 L Street, NW
Washi ngt on, DC 20005

Fred W Rei nke

Clifford, Chance, Rogers & Wlls
607 14th Street, NW

Washi ngt on, DC 20005



