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I. Introduction

My name is William H. Brown. I am a Co-Chairman of the
Lawyers’ Committee for Civil Rights Under Law. Dean Erwin N.
Griswold and I are here today on behalf of the Lawyers’ commiﬁ-
tee. Ninety members of our Board of Trustees, and sixty-six
Directors: and Trustees of local Lawyers’ Committees affiliated
with us have submitted a Statement urging the members of this
Committee to oppose Judge Clarence Thomas’ appointment as an
Associate Justice of the Supreme Court of the United States. We
have also submitted the concurring statement of one Board member,
and three dissenting statements signed by a total of eight Board
members. We have sdbmitted an updaied list of signers of these
statements tc the Committee. In addition to ocur Statement, we
have submitted tc this Committee our Memorandum on the Nomination
of Judge Clarence Thomas as an Associate Justice of the United
States Supreme Court.

The Lawyers’ Committee for Civil Rights Under Law is a
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bipartisan legal organization established in 1963, at the request
of President John P. Kennedy, to enlist the assistance of the
private bar in the eénforcement of civil rights. The Board of
Trustees of the Lawyers’ Committee is a bipartisan group of
prominent American lawyers who are committed to strengthening
civil rights protections where necessary and opposing measures
which would unjustifiably diminish or curtail equal protection
‘under the law. We are a diverse group, which includes liberals
and conservatives, Republicans and Democrats, whites and mineri-
ties, men and women. We are bound together by our commitment to
civil rights.

As a diverse group, 90 of us are united in our opposi-
tion to Judge Thomas. Although we are firm in cur opposition, we
did not come to this conclusion lightly. We entered into this
debata with open minds, and, in tact, loocked favorably upon the
President’s selection of a minority nominee because we believe it
imperative that there be a breadth of perspectives among the
menbers of the Supreme Court. As with any nominee, however,
Judge Thomas’ gualifications must be evaluated by reviewing his
writings and speeches, his conduct as a public official and his
testimony before this Committee.

Qur Statement and our Memorandum show the care and the
fairness of our review of his opinions, legal writings and
speeches, of the actions which he took and the statements which
he made during his tenure in the federal government. Based on

these documents and on our evaluation of the testimony which he
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gave during these hearings, we have concluded that Judge Thomas’
appointment to the Supreme Court would be a serious threat to the
civil rights of all Americans.

The evidence against Judge Thomas is compelling. We
balisve that there are three reasons why this nomination should
be rejacted. )

First, Judge Thomas has rejected much of the decisional
framework on which our nation’s protection of civil rightas is
based. He has argued for a limitation of the disparate-impact
principle anacted by Congress in 1964, recognized by Chief
Justice Burger for a unanimous Court in Griggs v, Duke Power
¢o.,' and re-affirmed by Congress in enacting the Equal Employ-
ment Opportunity Act of 1972.2 He has disagreed with the legal
theories and evidentiary bases necessary to challenge systemic
discrimination,® and has opposed the temporary race- and gender-
conscious remedies the courts have often held to be necessary in
providing effective relief for systemic discrimination.® Such

relief is particularly necessary in the frequent situation in

' 401 U.S, 424 (1971).

?2 pub.L., 92-261, 86 Stat., 103. The significance of the
Grigds decision, Judge Thomas' initial support for it, and his
abrupt change of view on it after the 1984 election, are dis-
cussed in detail in the Lawyers' Committee's Memorandum at 34-47.

* Judge Thomas®' views on the use of statistical evidence in
proving discrimination are discussed in detail in the Lawyers'
Committee's Memorandum at 47-51.

¢ Judge Thomas®' former and present views on affirmative

action, and his rationale in support of his views, are discussed
in detail in the Lawyers' Committee's Memorandum at 51-76.

-3 -
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which it is impossible to provide purely individual remedies
because the nature of the employer’s discrimination has made it
imposasible to identify which particular black, Hispanic, Asian or
woman would have been selected in the absence of discrimination.
Its rejesction would leave the courts without effective power to
provide relief for the most serious instances of discrimination,
and would leave employers powerless to undo the harm caused by
their own past actions and those of others.

Secopd, Judge Thowas’ theoxry of constitutional inter-
pretation, which disregards the application of the Equal Pro-
tection Clause of the Fourteenth Amendment and rejects the
concept of group violations, would make it impoussible effectively
to end systemic discrimination. For example, he has criticized
the unanimous decision in Ggeen v. County Sghool Board of New
Eent Coyntv,® and subsequent Supreme Court school desegregation
decisions enforcing Brown v. Board of Bducation that compelled
the dismantling of state-created segregated school systems.® He
has thus disavowed a reading of the Constitution that would deny
the Supreme Court, and the Congress, the authority to dismantle
state-created segregated institutions. In the absence of a
restructuring of long-segregated school systems and a view of the

Constitution that insists that only individual liberties are

5 391 U.5. 430 {1968) .
¢ ¢clarence Thomas, Ci

i ights inci v
Righte as an Interest, in Assesging the Reagan Years 393 (D.
Boaz, editor) (hereinafter g£ivil Rights as a Principle].

-4 =
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protected, the black schoel children in Green would still have
enly an individual choice between a segregated white school and a
black school. Judge Thomas’ theory of constitutional interpreta-
tion will be discussed by Dean Griswold.

Third, in evaluating any judicial nemination, we must
consider whether the nominee‘s overall legal philoscphy, if
adopted generally by the courts, provides meaningful protection
for the civil rights of minorities and women. We accept that a
nominee may differ with us on particular issues. We attach great
weight, however, to adherence to the principle of legally en-
forceable equality of opportunity, and to the degree of thought
and understanding the nominee brings to the raesolution of these
issues. Regrettably, we have not found the depth of analysis we
must expect -- and the nation should require -- of any nominee
for the Supreme Court, especially one who proposes the rejection
of the hard-won legal foundation for established protections for
equality.

In this regard, it is not encugh that the nominee has
repudiated before this Committee sco wmuch of the thought and
conclusions to which he laid claim prier to his nomination. Even
accepting the sincerity of his repudiation, the withdrawal of his
life’s work of analysis and reflection leaves a void no onha can
£ill. This Committee now has no bady of work on which to base
its judgment of the nominee’s own judgment. In the absence of
such a bedy of work; there is no sufficient basis upon which this

Committee can make the determination which should be made hefore
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recommending the confirmation of any nominee: that the gquality,
depth and breadth of the nominee’s analysis would serve the Court
and the country waell in resolving the most important queations
likely to come before the Court over the next generation.

OQur concerns in sach of these three areas, taken alone,
would likely be enough to convince us that Judge Thomas should
not sit on the Supreme Court. Taken together, these concerns
present very strong evidence that Judge Thomas should not be

confirmed.

II. Judge Thomas’ Disagreements with the Legal Theories
Riscrimination

A nominee’s awareness that there are still substantial

problemg of entrenched discrimination against blacks, Hispanics,
other minorities, and women is likely to affect his or her under-
standing of the cases which come to the attention of the Court.
Between 1983 and 1987, Judge Thomas’ view of the breadth of dis-
crimination seems to have narrowed substantially. In 1983, Judge
Thomas recognized that discrimination was more than an isolated
phenomenon, and that it ¢ould not be eradicated solely through

individual remedies.’ 1In a speech to personnel officials, he

7 Judge Thomas' views of the breadth of discrimination are
discuased in detail in the Lawyers' Committee's Memorandum at 22-
30.
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stated:®

our experience in administering fair employment laws
for over the past 18 years has provided greater knowl-
edge and understanding of the complex and pervasive
manner in which employment discrimination continues to
operate. Experienca has taught us all that apparently
neutral employment systems can still produce highly
discriminatory effects. They can also perpetyatg the
effects of past diacrimination.

In a 1987 law review article describing his Qisagreement with
race- and gender-conscious relief, Judge Thomas argued that
reliance on such relief was a natural outgrowth of an emphasis on
broad challenges to ‘employment discrimination, and stated that
the EECC was de-emphasizing such broad challenges.® In describ-
ing the EEOC’s docket, he stated:

In addition, most of our cases involve discrimina-
tion by a particular manager or supervisor, rather than
a "policy* of discrimination. Many discriminating
employers first responded to Title VII by turning from
explicit policies against hiring minorities and women
to unstated ones. Now even such vailed pglicies are
uncommon; discrimination is left to individual bigots
in positions of authority. As a result, the discrimi-
nation that we find today more often has a narrow
impact, perhaps influencing only a few hiring deci-
sions, and doces not warrant the use of a goal that will
aifact a great number of subsaquent hires or promo-
tions.

Wa do not know of any change in the actions of employ-

% March 17, 1983 Speech by Clarence Thomas to the American
Society of Perscnnel Administrators, p. 4 (emphasis in original)
[hereinafter, "March 17, 1983 Speech to A.S.P.A.%).

* Clarence Thomas, Affirmative Action Goals and Timetables:
1, 5 Yale Law & Policy Review 402,
403-04 (1987) (footnote omitted) (emphasis in original) [herein-
after, "Affirmative Action Goals"].

© 14, at 405.

-7 =
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ers during the four years from 1983 to 1987 which would justify
the conclusion that broad patterns of discrimination had dimin-
ished in importance, or that women and minorities faced a differ-
ent kind of threat at the end of this period than they had faced
at its beginning. As the 1990 and 1991 Urban Institute ra-
ports'’ show, there are still broad patterns of disparate treat-
ment affecting numerous persons at numerocus employers.

Indeed, Judge Thomas way have come to his present
enphasis on individual instances of discrimination even if he
ware convinced of the continuing nature of broad-scale, an-
trenched discrimination. In his profile in The Atlantic Monthly,
he seemed to agree with the author’s conclusions:?

If ari employer over the years denies jobs to
hundreds of qualified women or blacks because he does
not want women or blacks working for him, Thomas is not
prepared to see a “pattern and practice” of discrimina-
tion. He sees hundreds of local, individual acts of
discrimination. Thomas would require every woman or
black whom that empleyer had discriminated against to
come to the government and prove his or her allegation.
The burden is on the individual. The remedy is back
pay and a job. fAnycne asking the govermment to do
more is barking up the wrong tree,* Thomas says.

This is a philoscphy incapable of redressing patterns of discrim-
ination., Placing repetitive burdens on victim after victim

ensures that some will falter, ensures that the EEOC’s rescurces

" The Urban Institute's recent studies on disparate treat-
ment involving matched pairs of black and white job applicants,
and matched pairs of Hispanic and Anglo job applicants, are
described in the Lawyers' Committee's Memorandum at 23-24.

2 Juan Williams, A _Ouestion of Faigrness, The Atlantic
Monthly, February 1387, at pp. 71, 79.

- 8 -
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would be wasted in litigating the same question over and over
against the same defendant, and ensures that much of the employ-
ar’s discrimination will go unremedied.

In the pivotal Supreme Court decision of Grjggs v. Duke
Power Co,, the Supreme Court recognized the disparate-impact
theory of discrimination which Congress had enacted in 1964 and
upheld the EEQOC Guidelines on Employee Selection Procedures.'?
The treatiss on employment discrimination law most widely used by
practitioners describes Grigqs as “the most important court
decision in employment discrimination law.”' Judge Thonmas
agrees that Griqqs is one of the most important cases decided in
the last twenty years.'® As a result of Grigdqs, the EROC Guide-
lines and the successor Uniform Guidelines, many employment
practices were discarded because they had excluded minorities and
women without good reason from jobs they could perform well. Any
substantial weakening of Grigqs carries with it the risk that
employers will re-adopt needlessly exclusionary practices which
will stratify the workforce along racial, ethnic, and gender
lines.

As Chairman of the EEOC, Judge Thomas had a responsi-

* The background and context of Grigqg, the decision it-
self, and the EECC Guidelines and Uniform Guidelines are dis-
cussed in detail in the Lawyers' Committee's Memorandum at 34-38.

% parbara Lindemann Schlei and Paul Grossman, Employment
Discrimination Law (Washington, D.C., Bureau of Haticnal Affairs,
2nd ed., 1983) at 5 (footnote omitted).

* pestimony of Judge Clarence Thomas in response to ques-
tioning by Senator Patrick Leahy, morning of September 13, 1991.

-9 -
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bility to deal carefully and accurately with an issue so impor-
tant. As late as 1983, Judge Thomas issued public statements
which provided strong support for both the Supreme Court’s
decision in Griqgs and the Uniform Guidelines.!* In commenting
upon the value of the Uniform Guidelines, Judge Thomas noted that
they ware developed as a result of “an exceedingly lengthy
process” and that any ~futura decision to reasasess these impor-
tant provisions will be made with an eye to that kind of deliber-
ate procedure”.!’” He referred to the need for stability:!*

The policies advanced by the EEOC Guidelines on Employ-

a8 Selection Procedures ... have been given the force

of law; they have given rise to a measure of certainty,

stabkility in the employment arena; setting legal stan-

dards upon which both employers and employees can rely.
He cautioned against any weakening of the Guidelines:?*

We are not dealing with common zoning ordinances here.

Whele classes of people in this country have come to

rely on the vital protection offered by measures such

as these.

Despite his earlier positicn, Judge Thomas’ publicly
stated view of ¢riggs and the Uniform Guidelines changed abruptly
after Prasident Reagan’s landslide 1984 election, without any
public explanation for the shift or its timing. A few days after

the re-election, he stated that he had *a lot of concern* about

' March 17, 1983 Speech to American Society of Personnel
Administrators, at 4. The text of the guotation is set forth in
ocur Memorandum at 40-41.

¥ 1d. at 11.

€ 14. at 9.

¥ 14, at 11.

- 10 -
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the Uniform Guidelines, and that there was a good possibility
that there will be "significant changes®.?® Three weeks later,
he hegan to quastion the validity of Grjiggs and the disparate
impact doctrine.® Complaining that Griggs had been *overex-
tended and over-applied”, he seemed to suggest that Griggg be
limited to unskilled laboring positions.® In February of 1985
he criticized Griggs and the Uniform Guidelines in the strongest
possible terms, and went on to suggest that the use of statisti-
cal proof in disparate impact cases was unsound:®
UGESP also seems to assume some inherent inferiority of
blacks, Hispanics, other minorities, and women by sug-
gesting that they should not be held to the same stan-
dards as other people, even if those standards are
race-and sex-neutral. Operating from these premises,
UGESP makes determinations of discrimination on the
basis of a mechanical statistical rule that has no
relationship to the plain meaning of the term ~discrim-
ination.”

The critical peoint is that, although Griqqs and even

B ass a Enfo emenn k Nexd
, A Daily Labor Reporter, November 15,

1984, pp. A-6, A-8.

# Robert Pear, Changes Weighed in Federal Rules on Discrim-
, N.¥. Times, December 3, 1984, at Al. See our Memorandum
at 41-43,

2 gee our Memorandum at 43-45.

z February 1985 Report to the Office of Management and
Budget., i i
(August 8, 1985) (Statement of Clarence Thomas), at
L]

523-24,

= . 1 as O he House n Ed
, 99th Cong., lst Sess., at 127-28 (October 2,

- 11 =-
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Wards Cove agree that an exclusionary practice should not simply
be assumed to be proper and that evidence to show its propriety
i¢ necesgssary, Judge Thomas has criticized this requirement as
assuming *some inherent inferiority of blacks, Hiapanics, other
minorities, and women by suggesting that thay should not be held
to the same standards as other pecple”, His reference to even
this remaining common ground between Griggs and the later deci-
sion in Wards Cove as cutside "the plain meaning of the term
‘discrimination’” necessarily raises the question whether he
continues to accept this basic premise of Grigas, or whether he
would go even farther than Wards Cove and abolish the disparate-
impact standard altogether.

Such a change would restrict Title VII to cases of
intentional discrimination, and leave ninorities and women at the
mercy of employers who would then have little incentive to curb
their use of exclusionary practices. Indeed, employers which
intended to limit their employment of blacks, Hispanics, or women
could adopt paper-and-pencil tests, strength tests, and similar
requirements secure in the knowledge that it would be extremely
difficult to prove their wrongful intent in adopting such re-
quirements but the results would be the same as with the more
readily provable direct forms of intentional discrimination.

Disparate-impact cases, and broad patterns of discrimi-

_12-
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nation, require statistical evidence.? The Supreme Court has
repsatedly held that proper statistical evidence taking job
qualifications, availability and employer explanaticns into
account can in appropriate cases be sufficient to prove discrimi-~
nation.® Few employers admit that they are discriminating, and
the nature of their actions has to be deduced from all of the
employment decisions they have made. In Teamgters, the Court
guoted with approval an appellate decision stating that *In many
cases the only available avenue of procf is the use of racial
statistics to uncover clandestine and covert discrimination by
the employer or union involved,*2¢

We cannot and do not guarrel with the propositions that
statistical evidence must be both accurate and appropriate, that
unchallenged gualitications must be taken into account, that the
defendant must always have an opportunity to provide explanations
for any statistical disparities and that these must be consid-
ered, and that statigtical evidence therefore creates at most a
rebuttable presumption of discrimination. We also believe that

there were legitimate grounds for the Chairman or anyone else to

% Judge Thomas' views on the use of statistical evidence in
discrimination cases are discussed in detail in the Lawyers'
Compittee's Memorandum at 47-51.

# E.g., Internatjonal Brotherhood of Teamsters v. Unjted

States, 431 U.S. 324, 339-41 (1977): Dothard v. Rawlingon, 433
U.S, 321, 329-31 (1977).

% 431 V.5, at 339 note 20 (quoting Unjted States v

workers Local 86, 443 F.2d 544, 551 (9th Cir.), cert. den., 404
U.8. 984 (1971)).
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criticize the EEOC'Q approach to statistical proof in some of its
cases. However, our concern is that Judge Thomasa’ general criti-
cisms of statistical proof in connection with his statements on
the Griggs rule and his attacks on the Uniform Guidelines seemed
to disregard the value of statistical proof altogether.

In an important document describing his plans for
regulatory changes at the EEOC, he told the Office of Management
and Budget that the plaintiff’s threshold burden of proving
disparate impact under Griggs and the Guidelines was *a mechani-
cal statistical rule that has no relationship to the plain
meaning of the term ‘discrimination.’* Later in the same docu-
ment, he stated that ”statistical disparities ... may reflect far
too many factors other than unlawful discrimination by the
enployer for them to give rise to a presumption of such discrimi-
nation.*?’

These statements are extremely troubling. They may
reflect an unwillingness to credit statistical proof even where
the defendant has no credible rebuttal to the statistical evi-
dence and the plaintiff has gone as far as possible in showing
that a substantial disparity exists even after taking into
account racial, national origin or gender differences in avail-
ability, in the possession of legitimate c¢ualifications, and in
other relevant factors. Such an approach would have the result

of providing immunity for the many instances of discrimination

¥ The quotation is set out in text above.

- 14 =



112

LAWYERS' COMMITTEE FOR CIVIL RIGHTS UNDER LAW

where no direct proof of discriminatory purpose is available, and
where discrimination can only be inferred from the results of the
enployer’s actions and the absence of any c¢redible explanation.
Judge Thomas’ criticisms of griggs, the Guidelines and
the proper use of statiatical proof represent a radical, unex-
plained departure from his earlier endorasement of these tools for

proving and remedying discrimination.

III. Jydge Thomag’ Positions on Affirmative Action

Judge Thomas has consistently voiced reservations as to
the use of race~ and gender-conscious remedies for discrimina-
tion.*® Despite his personal beliefs, during Judge Thomas”’
first two years at the EFOC, he usually was an advocate for
existing EEOC policies including affirmative action, and specifi-
cally including the use of goals and timetables as flexible
devices for monitoring an employer’s conduct.?® This stance
cften put him at odds with others in the Reagan Administration --
most frequently, William Bradford Reynolds, Assistant Attorney
General Por Civil Rights.

After President Reagan‘’s re-election, Judge Thomas

began to advocate publicly dramatic changes in EEOC policy.?

# Judge Thomas' views are discussed in detail in the Law-
yars' Committeae's Memorandum at 52-76.

# These statements are discussed in detail in the Lawyers'
Committee's Memorandum at 54-61.

3 These statements are discussed in detail in the Lawyers'
Committee's Memorandun at €1-66.

- 15 =
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In an interview immediately after election day, Judge Thomas an-
nounced that, henceforth, the Administration would speak with one
voice and that there would be concerted afforts to make EEOC
policy consistent with the Administration’s philesophy.® Al-
though Judge Thomas pledged a concerted effort after the elec-
tion, he often thereafter took positions worse than the litiga-
tion positions of Mr. Reynoldsa’ Ccivil Rights Division. Reynolds
routinely relied on‘disparate-impact theory and thought it
proper, while Judge Thomas was attacking the theory; Reynolds
routinely relied on the Uniform Guidelipes while Judge Thomas
battled to have them revised. In late 1987, Mr. Reynolds joined
Judge Thomas in his opposition to the Guidelines.

In 1986 and 1987, the Supreme Court decided a string of
cases which together demonstrated conclusively that race- and
gender-conacious policies were in many circumstances accaeptable
remedies for discrimination and acceptable responses to patterns
of underrepresentation of women and minorities.® Judge Thomas
expressed his personal disagreement with each of these decis=~

ions.*® He has repeated his disagreement with these decisions

M November 15, 1984 Poljcv Changes, supra note 20, at A-1.
¥ Johnson v. Trapsportation Agency of Santa Clara County
I
480 U.S, 616 (1987); United States v. Paradise, 480 U.S. 149
(1987): Local 93, Int']l Ass'n of Firefighters v. City of Cleve-
land, 478 U.5. 501 (1986): Local 28, Sheet Metal Workers Int'l
1

Ass'n v. EEOC, 478 U.S. 421 (1986):; and Wyaapt v, Jackson Bd. of
Educ,, 476 U.8. 267 (1986).

® affirmative Action Goals, supra note 9, at 403 note 3.

- 16 -
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before this Committee.®

The bottom line with respect to Judge Thomas’ alterna-
tives for affirmative action is that they are not alternatives.
They reach proven cases of intentional discrininatlon against
identified victims, but much of what is considered to be discrim-
ination today in this country under existing law cannot be proved
under that standard or does not constitute that type of discrimi-
nation, including most disparate~impact emwployment situations.

Judge Thomas answers that such discrimination is, at
least, rar less significant than it used to be. We believe he is
incorrect; there is .current evidence which establishes that such
discrimination remains pervasive,® and numerous decisions in
the 1980's and afterwards reflect its many occurrences.

If Judge Thomas is right =--- if, for example, there are
few significant discriminatory practices resulting in victims who
cannot be identified --- then there will be little further need
for affirmative action. When that happens, if it ever does,
Judge Thomas’ concerns about affirmative action will be substan-
tially relieved.

There is mich legitimate cencern, and Judge Thomas
expresses such concern, over what are appropriate atfirmative

action remedies in a particular case of proven discrimination, or

% restimony of Judge Clarence Thomas in response to gues-
tioning by Senator Edward Kennedy, morning of September 12, 1991;
Testimony of Judge Clarence Thowas in response to questioning by
Saenator Arlen Specter, morning of September 13, 1991.

¥ gsee the Urban Institute studies discussed above at 23-24.

- 17 -
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in the settlement of discrimination claims, or in legislation
providing for minority set-agides.’® The tailoring of equitable
relief in this area wmust truly be equitable, and that is an
enormously ditticulé task. Judge Thomas’ anawer is to do away
with the remedy entixely, and that strikea at the heart of
esatablished civil rights jurisprudence long recognized by the
Congress, successive Administrations, and the courts.

Judge Thomas’ many public statements do not adequately
address the difficulty of providing any meaningful remedy for
patterns of discrimipation if affirmative action is not allowed,
and if it is not poasible to determine which particular black,
Hispanic, Asian or female candidates would have been saelected in
the absence of discrimination. The problem is a very real one,
and it arises frequently. If there is no meaningful remedy, even
an intentional discriminator would have gucceeded in its primary
goal: keeping its workforce lily-white, or Anglo, or male, or as
much s8¢ as posgible. Such an employer does not limit itself to
keeping a particular black, Hispanic, Asian or woman out; it
wants to keep as many as possible out. A remedy which does not
deprive the employer of such a goal is ineffective.

It iz not an adequatae answer to reject the promotion of
petential victims because the precise victims are unknowable. If
such rejections were to become the law, minorities and women

would be left without the hope of a meaningful change in their

3% prew S. Days IIT, Fullilove, 96 Yale Law Journal 453
(1987).

- 18 =~
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workplace and would have corraspondingly little incentive to file
charges and litigate cases.

There is a substantial question whether Judge Thomas
would vote to ovarturn the affirmative-action decisions the court
handed down from Meber to Johnsen and Paradiss, and thus to leave
minorities and women without any effective remedy for past
discrimination in those cases where individual victims cannot be

precisely identified.

IV. Judqe Thomas’ Theorjies of Constitutional Interpretation

Aftar reviewing Judge Thomas’ legal writings and
listening to his testimony before this Committee, we have con-
cluded that Judge Thomas’ disagreement with important Supreme
court decisions in the area of civil rights is merely an out-
growth of his unusual, and potentially disastrous, theory of
constitutional <interpretation, which disregards the Egqual Protec-
tion Clause and rejects the concept that persons are protected
from violations of their rights based on their membership in a
group disfavored by society or a legislature. Judge Thomas’
views stand in stark contrast to long-established constitutional
analysis and threaten the guarantees of the Equal Prctection
Clausa,

The Equal Protection Clause, applied to the States in
the Fourteenth Amendment and applied to the Federal government in
the Fifth Amendment, prohibits the classification of persons for

discriminatory treatment on either an impermissible basis (such

- 19 -
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as race, gender or natural origin), or in the exercise of funda-
mental rights (such as the right to vote, to marry, to travel,
and to seek access to the courts). The Equal Protection Clause
stands as a guarantee that the exercise of fundamental rights are
ag available to the poor as to the wealthy, to whites as well as
blacks, and to both men and women.

Despite the overwhelwing importance of the Equal
Protection Clause in our current system of constitutional juris-
prudence, Judge Thomas has repeatedly rejected uase of the Equal
Protection Clause. Through statements concerning the proper
application of conséitutional principles,’ his criticism of the
analysis in Brown v. Poard of Bducation,’® and his interpreta-
tion of Judge Harlan’s dissent in Plessy v. Fergqugon,®® Judge
Thomas has made it plain that he opposes established equal
protection doctrine on the asserted ground that it protects the
rights of groups of persons, rather than individuala.

Thus, Judge Thomas has written that it is *error® teo

apply "the principle of freedom and dignity* to groups “rather

¥ see 2.9, Clarence Thomas, MMQLMMM

12 Harvard Journal af Law and Puhl1c Policy 63 (1989). Clarence !
Thomas, Civil Rights as a Principle Versus Civil Rights as an

in Asgessing the Reagan Years 392 (D. Boaz, editor,
1988) ; Clarence Thomas, Toward a "Plain Reading" of the Constitu-
Interpretatijon, 30 Howard Law Journal 691 (1987),.
3 347 U.S. 483 (1954).

¥ 163 U.S. 537 (1896).

- 20 -
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than to individuals;*** he has criticized the school desegrega-
tion cases feollowing Gregn v. County School Board, claiming that
they were ~disastrous” and “more concernhed with meeting the
demands of groups than with protecting the rights of individu-
als;”'® and he has criticized Justice Powell’s opinion in Bakke
v, Board of Regentsg for an alleged misplaced concern with *the
adwission of groups of whites” rather than with “rights inherent
in the individual.~*

It is apparent that Judge Thomas’ rejection of the
Equal Protection Clause arises from his conviction that the
Constitution protects only the rights of individuals and that
only an individual deprivation can be remedied. The result of
this view of the Constitution is a refusal to recognize that
discriminatory classifications affect not just one or several
individuals, but all persons uwbe find theuzelves members of a
disfavored group. Under such a theory, judicial relief or
congressional enactments designed to remove state-imposed barri-
ars that effect all persons within a legislative classification
or disfavored group in society is not supported by the Constitu-
tion.

Not only is Judge Thomas’ view completely contrary to
waell-established law, but, if adopted by the Court, would seri-

“® ejvi)l Rights as a Principle at 393.
“ m'
‘2 plain Reading at 700 and 700 note 36.
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ously undermine constitutional protections. The clearest axample
of this result is found in Judge Thomas’ apparent criticisa of
the Grsan decision as departing from a “color-blind® view of the
Constitution*. In Green, the Court rejected the school board’s
arguments that it could continue to operate separate "white* and
*negro” schools singly by adopting a policy that oatensibly
parmitted individual black students to choose to attand "white”
schools, and held that achool authorities had to do more than
purportedly offer individual students a choice, and were instead
required *to take whatever steps might be necessary to convert to
a unitary system in which racial discrimination would be elimi-
nated root and branch.”** To the extent that Green and subse-
quent school desaegregation decisions imposed an cobligation upon
school authorities to dismantle the segregated "dual” school
systems, they required “race-conscious remedies.” A view of the
Constitution that forbade a restructuring of long-segregated
school systems, would have left individual black school children
alone to confront a'segregated school system. In the Supreme
Court’s insistence that black school children be afforded more
than a theoretical choice, Judge Thomas evidently finds it to
have been "more concerned with meeting the demands of groups than

with protecting the rights of individuals.”*® The Supreme

# plain Reading, at 700.
# 391 7.5, at 437-38.

* ¢ivil Rights as a Principle, at 393.
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Court’s requirement that the continuing reality and structure of
segregated school systems be dismantled -- in enrollment, facul-
ty, condition of facilities and other respscts -- Judge Thomas
appears to parceive as “disastrous,” reflacting a “lack of
principle,” and "against what was best in the American political
tradition.”*

Judge Thomas has not restricted his criticism of the
application of egqual protection principles to Brown and othar
school desegregation cases. For example, Judge Thomas has argued
that deprivations of the right to vote should be found only with
respect to individuals: "Instead of locking at the right to vote
as an individual right, the Court has regarded the right as
protected when the individual‘’s racial or ethnic group has
sufficient c¢lout.”’” He has, therefore, criticized equal protec-
tion precedent generally: “In both the areas of achool desegrega-
tion and voting, the Court has tended to think in terms of
protecting groups.” **

An insistence that only the iiberties of individuals
are protected -- a deprecation of the protection of persons from
different treatment through group-based governmental classifica-
tions -- and a view .of the Constitution that forbida consider-

“% 14, (emphasis in original).
4 wThe Modern Civil Rights Movement: Can a Regims of Indi-
vidual Rights and the Rule of Law Survive?," April 18, 1988

Speech by Clarence Thomas delivered at The Tocqueville Forum,
Wake Porest University, at 17.

“ 14,
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ation of tat;.'o, for sxample, even vhers necessary to remedy a
constitutional violation, would render the law incapable of
ramoving barriars toc equality for mambers of a disfavored group.
In the course of these hearings, Judge Thomas has
indicated that he has no reason to “question or disagree with the
three tier approach” which the Supreme Court currently uses in
analyzing cases which fall under the Equal Protection Clause.*?
Moreover, he has gone so far as to indicate that in some instanc-
as involving particularly egregiocus cases of discrimination it
might ba appropriate to be "ratcheting up or applying a more
axacting standard” than the current heightened scrutiny.*
However, his unprecedented endorsement of squal protection
analysis remains at odds with his long-standing rejection of the
concept of protcctir;g and remedying deprivations of rights that
effeact all persons falling within a classitficatien. Moreover,
the mere fact that Judge Thomas now states that he does not
“disagree with the three tier approach” doas not shed any light

# Clarence Thomas Supreme Court Nomination, Hearinga of the
Senate Judiciary Committee, Testimony of Judge Thomas in response
to questioning by Senator Dennis DeConcini, morning of September
11, 1991. Sas also Clarence Thomas Supreme Court Nomination,
Hearings of the Senate Judiciary Committee, Testimony of Judge
Thomas in response to questioning by Senator Edward Kennedy,
sorning of September 12, 1991; Clarence Thomas Supreme Court
Nomination, Hearings of the Senate Judiciary Committee, Testimony
of Judge Thomas in response to questioning by Senator Howell
Heflin, attearnoon of Sseptember 13, 1991.

% clarence Thomas Supreme Court Nomination, Hearings of the
Senate Judiciary Committes, Testimony of Judge Thomas in response
to questioning by Senator Dennis DeConcini, morning of September
11, 19%1.
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upon the manner in which he would apply such scrutiny to claimed
violations. Unless Judge Thomas has completely abandoned his
theory of constitutional interpretation, a transformation fer
which we have no evidence, and now accepts the notion that the
constitution provides protaction for all menbers of a group, as
wall as for individual violations, his acceptance of the Court’s
current approach to equal protection analysis is meaningless.
Even in light of Judge Thomas’ acceptance of the
Court’s three tiered approach to egqual protection analysis, we
belisve that his preference for individual remedies, as exempli-
fied by his testimony criticizing the result which the Court
reached in both Green and subsaequent school desegregation deci-
sions, indicate a continuing emphasis on individual remedies for
violations of individual rights and a hostility to effective
protactions for all nasbers of a disfavorsd classification.
Barriers or discriminatory acts which effect whole groups of
individuals cannot be effectively addressed by remadiss which
only effect a single individual. In light of widespread, insti-
tutional discrimination which we believe still exists in our
society, Judge Thomas’ emphasis on individual rights and reme-
dies, and tha inevitable consaquences of these views, seriocusly

threaten our ability to end systemic discrimination.

V. gonclugion
Prior to Judge Thomas’ testimony before this Committee,
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a substantial majority of the nambers ¢of the Board of Trusteas of
the lawyers’ Committes opposed Judge Thomas’ ncomination as
Associate Justice of the Supreme Court. After listening to his
testimony, we remain firm in ocur conviction that Judé. Thomas’
legal philosophy, with its disregard for established precedent,
its hostility to the equal protection doctrine, and its reliance
on individual rights, poses a substantial threat to the ability
of minorities and women to enforce their civil rights.

Judge Thomas haa criticized most of the judicial and
statutory building blocks for the protection of civil rights in
this country --- not only admittedly controversial and difficult
court decisions and governmental policies, but also those widely
accepted as fundamental to the protection of civil rights for
every American. Judge Thomas has also attacked the Court and the
Congress for their role in laying down ;hOII building bleocks,
arguing instead for a “limited government” that would leave
Americans with rights but uncertain remedies --- or no remsdies
at all === for viclatiocns of those rights.

Moreover, we believe that Judge Thomasg’ changes of
position with respect to matters of fundamental importance do not
demonstrate the raticction bators reaching important cenclusions
which is essential in a Justice of the Supreme Court.

We urge the Senats not to confirm this nomination.

- 26 =
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NOTES FOR APPEARANCE OF ERWIN N. GRISWOLD
BEFORE THE COMMITEE ON THE JUDICIARY OF THE UNITED STATES SENATE
-=- TUESDAY, SEPTEMBER 17, 1991

In the time available to me, I can only summarize. I will
first say, though, that thae present hearings seem to me to leave
open several basic and important issues.

I. gualifications

No one questions that Judge Thomas is a fine man, and
deserves much credit for his achievements over the past forty-
three years. But that does not support the conclusion that he
has as yet demonstrated the distinction -- the depth of
experience, the broad legal ability =-=- which the American people
have the right to expect from persons chosen for our highest
judicial tribunal. Compare his experience and demenstrated
abilities with Charles Evans Hughes or Harlan Fiske Stone, with
Robesrt H. Jackson or the second Jochn M. Harlan, with Thurgood
Marshall and Lewis H. Powell, for example. To say that Judge
Thomas has such gquaiifications is obviously unwarranted. If he

should continue to serve on the court of appeals for eight or ten

1
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ysars, he may show such qualities, but he clearly has not done sc
yet.

I have no doubt that there are a nuaber of parsons, male or
female, African American or while or Hispanic, whe have
demonstrated such distinction. I do not question that the
President has the right to take ideological factors into
consideration, and it seems equally clear to me that this
Committee and the Senate have a similar right and power. But
that is no reason for this Committee, or the Senate, approving a
presidential nominee who has not yet demonstrated any clear
intellectual or professional distinction. And the down side is
frightening. The nominee, if confirmed, may well serve for forty
years. That is until the year 2030, There does not seem to me
to be any justification for taking such an awesome risk.

II. HNatural Law

Judge Thomas' present lack of depth seems to me to be

demcnstrated by his contact with the concept of "natural law.”

He has nade various references to "natural law” in his speechas
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and writing, though it is quite impossible to find in these any
consistent understanding of that concept. This is very
disturbing to me because lcose use of the idea of natural law can
serve as support for almost any dasired conclusion, thus making
it fairly easy to brush aside any enacted law con the authority of
a2 higher law -- what Holmes called a “breoding omnipresence in
the sky."

That is bad encugh, but the nominee has now said to this
Committee that he does not think that "natural law" plays any
role in constituticnal decisions. Th%s ig frightening indeed --
for it is gquite clear in the two hundred years of this country
under the Constitution that "natural law" or "higher law"
concepts do have an appropriate role =-- not in superseding the
Constitution but in censtruing it.

Corwin, "The Higher Law Background of American
Constitutional Law,™ 42 Harv. L. Rev. 149 (1928}, 365

(1929)

Fuller, "The Morality of Law" (1964)
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Rawl, "A Theory of Justice" (1971)

Bickel, "The Morality of Consent" (1975)

The Dred Scott case, for example, was one where the Court
did not make adequate use of “"natural justice." If it had done
so, recognizing that Scott had become a citizen when he ws taken
to free taerritory, it might have averted the Civil War.

A more currant example is Privacy. It is not mentioned in
the Constitution, but the Supreme Court has rightly found it
there by interpreting several of the Constitution's clauses
together, in the light of deep-seated "natural justice" concepts,
including the Court's conclusion and understanding that this is
implicit in the basic concept of the founding fathers when they
drafted the Constitution.

Cruel and Unusual Punishment

Weems v. United States, 217 U.S. 349 (1910)

Robinston v. California, 370 U.S.660 (1962) ~~ The crime of

being "addicted to the use of narcotics.”

4
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Solem v. Helm, 463 U.S. 277 (1983)

Rights of conscience

Welsh v. United States, 198 U.S. 333 (1970) -- not a
religion case. The petitioner asserted his beliefs were not

religious.

III. Due Process

Yoting

Reynolds v. Sims, 377 U.S. 5333 (1%64) - one man, one vote

case

Penial of education to children of illegal aliens

Yick Wo v. Hopkins, 118 U.S. 356 (13886)

Moore v. City of East Cleveland, 431 U.S. 494 (1977),

quoting Harlan, J.: Respect for the teachings of history (and]

solid recognition of the basic values that underlie our society.

Appointment of Counsel

Gidson V. Wainwright, 372 U.S. 355 (1963}
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Affjirmative Action

For more than two hundred years, the white settlers in this
new country grievously victimized persons of African descent,
vhose descendants today are our African American citizens. Not
only were they held in slavery, but they were denied educaticn
and all cultural advantages.

It took a Civil War to end this massively unjust regime.
But then we had the period of share croppers, and lynching, and
Jim Crow. Though the slaves were free, their opportunities were
severely restricted by force of law. It was not until the middle
of this century that we began to move ahead, and, under the
leadership of Lyndon B. Johnson, the Congrass enacted a number of
constructive atatutes designed to provide greater equality of
cpportunity.

We should not forget that the Thirteenth, Fourteenth and
Fifteenth Amendments were adopted as a result of the Civil War.
They wWere essentially focused oh African Americans. They were

designed to pull the African Americans up to a position of
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equality. Every one was protected by the Due Process Clause, but
the African Americans needed it most. The same was true of the
Egual Protection Clause. As Justice Blackmun has so well said in
this opinion in the Pakke <¢ase (Regents of the University or
california v. Bakke, 437 U.S5. 265, 407 (1978):

In order to get beyond racism, we must first
take account of racae. There is no other way.
And in order to treat some persons egually,
wa must treat them differently. We cannot -—
we dare not -- let the Equal Protection
Clause perpetrate racial supremacy.

Frankfurter, J., in Railway Mail Association v. Corsi, 226

U.5. 88, 97 (1945)

A State may choose to put its authority behind one of
the cherished aims of American feeling by forbidding
indulgence in racial or religious prejudice to
another's hurt. To use the Fourteenth Amendment as a
sword against such State power would stultify that

amendment.
Any cne who hag lived through the past fifty years can see
that we have made some progress. When I was a younyg man in the

Department of Justice, now sixty years ago, it would have been
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inconceivable that the President would nominate a black man to
the Supreme Court, or that the Senate would give saerious
consideration in such a case. There were then no black lawyers
in the Department of Justice, no black F.B.I. Agents.
We have made progress, but not enough. I hate to think
that the progress we have made will ccme to a halt by a
literalistic interpretation of the Civil War Amendments, thus
frustrating the accomplishment of what they were clearly intended
to do.
. Iv. othexr QOuestijons

wWhat is the nominee's approach to cther importan® guestions
which frequently come befora the Court?

Separation of Powers

Preemption -- When dos a federal statute over-ride state
law?

Intergovernmental immunities
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ON THI NOMINATION oF JUDGE CIARZNC! THOH&S
IS g

The Lawyers' Committae for Civil Rights Under Law was
organized in 1963 at the requast of Prasident John F. Kennedy to
enlist the privata bar in the enforcament of civil rights. This
statement is submitted on bshalf of the members of the Beard of
Trustaes of the Lawyers' Committss whoss names are attached. We
have concluded that Judge Clarencs Thomas should not be confirmed
as an Associate Justice of the Supreme Court of the Unitad statas.

Since its founding, tie Lawyers' Committee and its
Dambers have been concernad with making the rule of law as affec-
tiva for the protectzion of eivil rights as it has bheen for the
prItecticn of other establ:osned rignts. We have sough: to enforca
the existing law through litigation on behalf of racial minorities
and wemen. In addition, we have encdeavored te strengthaen civil

ights protactions whers necessary, and we have opposed 2easures
which weould unjustiZiably dininish or curtail aqual protacticn
under tha law.

in evaluating any judicial nominatiaon, we aust consiler
whether the nominee's overall lecal shilcscphy, if adcptad general-
ly by the courts, provides neaningful protection for the civil
rights of minoricies and women. We aczept that a nemlnee 2ay
diffar with us on particular issues. We attach great waelght,
however, to adhersnce to the principle of legally anforcaable
equality of opportunity, and ts the degrse of thought and under-
standing the nominee brings to tha resolution of thesa issues.

only when a nominee's stated legal philosephy clearly
threatens these principles, which are of enermous national impor-

1
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ctanca, have the nezbers of the Lawyers' Committse chosen to recom=
mend the rejection of a nomination. In its é-ysar history, the
sambars have cppeosed only one cther judicial nominew.

We have Teviewed and considersd the published articles
and vwrittan statsments of Judge Thomas from the foregoing perspec-~
tive. Judge Thomas has announced his disagrsezent with many of the
major judicial decisions that caonstituta the underpinnings of
modern=day civil rights jurisprudencs. He has proposed in their
stead novel and ill-considered theorTiss of constitutional and
statutory interpretation that would subkstantially ersde the funda-
mental civil rights protections of ainorities and wWomen. Regretta-
bly, we have not found the depth of analysis wa DSt expect -- and
the natron snculd require -=- 22 any neninee for the Suprame SsurT,
aspacially one who propeses zhe rejection of +ha foundation for
hard-waen, zablisned legal protecTions Ior egual- iy,

* ¥ X ’

While csneeding tnat discrimanaticn still exists, Judce
Thcmas focuses on wndividual acts 9f discrizinaticn and de-amcna-
sizss she imporvance 2f gystamazic institut:icral:zed hias. Far
exazplsa, he 2as writtan that in his exper:enca "gven such ve:rlad
palicies are uncommon: discrinination s left to individual bigots
in geoaitions of author:ity”, "perhaps influspcing only 3 few hirin
decisicna”. He nas disagreed wita Ine legal theorres ancd eviden-
tiary bases necassary to challengs svstamic diseriminatien, and has
oprosad the hroad remedies the courts have often held o be neces-
s$ary in prividing effaective religf to the victizms of such discrimi~

nation.
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Judge Thomas' legal philasophy avidences & hostility to,
and retfection of, the cors of civil rights jurisprudenca in the
arsas of school desegreqation, voting rights, employment discrimi-
nation, and affirmative action generally. Specifically, we empha-
siza the following:

+  He has criticized Green v. Schqol Hoard of New Kant
Sounty, the unanimous 1968 Suprame Court decisiocn which invalidated
"freadom=-of-choice” plans that served to perpatuate officially
segregated whits and black schools, and izposaed an obligation te
aliminate racial discrimination from schools "root and branch.®
Judge Theomas wrote: ... in the Gregn ... casa, we discevarad that
Brown not only ended segregation but requirad school integration.
Ahd than bhegan a disastrous series of cases requiring busing and
other pelicises thac were irralevant to parants' concarn *or a
decent education." In the absance of Gresn, school authorities
would have had no obiigation to dismantle stata-sagragatad schcels.

. He has criticized the Supreme Cours's decisions intar-
preating the Voting Rights Act on the ground chat the Cours has net
iimited its ingqurcy to whether an individual's rignt to vota is
inpaired. This viaw reflects a refusal o ackncwledga that the Act
vas daesigned to remove alactoral or districting schemes that diluta
9T render meaningless the ballots of miagrity voters. Judce
Thomas' views would praserve aleactoral svstsms that effectively
disen?ranchise ainerity voters.

. He has criticized the Griggg v, Dukae Dower ¢z, decision,
which congtTrued Title 7IZ as prohibiting emplovzent pracilces
having a discrim:natory iapacs, unless they are shown o Ze jckb-
relacted. He has questioned che validity of statistical avidence
(an esgential elament <of oreef in disparate impact cases challeng-
ing practices that appear fair 1 form but discriaminata in effactT).
and implied that the protections of Grioggs should be lizizad =2
aenial jcios.

. He has reajectad on policy grounds, such lesading prece-
dents as Uniged Stgglworkers v. wWeber, Jghngon v, Transpgniataon

o T g (e 2z, Legal 23 of the Sheet ¥etal Workersg v,
S22, and Znaivad 3wag v, Fasac.ge, Termitiing race=- and gandar-

conscicus remedies under limited circunmstances. Thesa are often
the only affective remediaes for broad pattarns of discrizination.

. He has rejected the Supreme Court's decision in Iyllilove

L. Alutznick and has strongly criticized Congrass for enacting the
minority set-aside program it approved as a remedy for the long~-
standing exclusion of minority contractors from public works
programs. Similarly, he has sharply criticized affirmative action
programs that allew race to be considered aleng with other factors
1n tha admigsion of minority students Ln higher education, such as
the type of program aporoved in iV



135

oL california.

Judge Thomas®' views reflect a significant departurs frem
the ¢ivil rights jurisprudenca and policiss that are embodisd in
Supreme Court decisions, fedaral and state laws, and the voluntary
actions of private and public institutions thinuqnout the country.
Judge Thomas' views are even more disturbing because he advanced
thaesa positions when, as Chairman of tha Equal Employment Qpportu-
nity Commission, he was under a sworn duty ¢o enforce and uphold
auch of the law he was denouncing.

*

In addition to disapproviily bedrocck civil rights prece-
dants, Judge Thomas has fashlioned a radical and incomplete theory
of CONSTIIUTIonal IlNCergretation TRAT urderzines protactions IoT
Dany of the civil rights ¢f American citizens, Specifically, Judge
Themas disregards an anaivsis of discriminacion and inequal:ity
ynder the Fcual Protaction Clauss of the Fourtsenth Amendment, in
favor &f his swn enly parsially arziculated interprataticn af the
long=-dormant Privileges and Inmunities Clause, an interpretac:isn
what weuld rTesult 1n the protecticn of only the liberties of
individualg, This sonssisusisnal thecry weuld endanger the power
Of QCingress and zhe CoUrts to remove stata-impoged barriers =2
equality for disfavorad gToups., Quite apart frsm This nemlnee's
sucstantive posLilons, NLsS Writings and stataments suggest a
cavalier disregarz for the context and substance of Copstituzional
PISViSicnsa, <Csngressional enactments, and Supreme Cour® holdings
eritical to the rights ¢of minerities and women.

For example, in order to reach his theory of constitu~-
tional intarpretation, Judge Thomas ignores or reajects not only the

4
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taxt and history of the Fourteenth Amandoant, but of the Censtitu-~
tion itself. Judge Thomas supports his theory of interpretaticn by
the novel argument that the Declaratien of Independencs is incorpe-
rated into the Constitution through ita “explicit” refarance to the
Daclaration in Article V1II, which statas only:
DONE in Convention by the Unanimous Consant of the Statas
prasent the Seventsenth Day of Septamber in the Year of
Qur Lord ons thousand saven hundrsd and Eighty saven and

of thas Indepsndenca of the Unitad Statas of Aperica the
Twaltth.

Similarly, althcugh advocating the incorporation intz the
Constitution of broad notions of "inalienable rights"® ~- drawn from
the Declaration of Indapendsnca -- Judge Thomas rejects and rcidi-
cules usa of the Ninth Amendment, which refers specifically to
unenuneratsd rights "retained by the people." Thus, Judge Thozas
displaces the taxt and established framework of constitusional
jurisprudence in faver of undefined natural-law thecries.

Finally, he has criticized the reasoning of Bxgwn v.

23 24 Zducasi == 3 decision that cIntinues to stand as the
pillar upon which rescts much of the jurisprudenca of equal righzs
and opporsunity for mineorities and wemen —— and ateributes what he
viaws as subsecuent Supreme Court errIrs 2 this allaegedly faulsy
Teascning. Yet his criticism places gresat emphasis on a guast:ion-
able intarpretation of Justice Harlan's 12394 dissenting epinisn in
Bigaayv v, Fgarsugon, and neglects the extansive and scholarly
esntributions to the debata concerning the Argwn decision. Ts
suggestT that Jrswp and other lapdaark civil rights decisions rest
on insubstantial ground, witheut providing a persuasive argugent or
analysis to support the criticism, cannot be ignored when the
Gritic stands as a nomines to the Supreme Court,

H
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* ®

Based upeon a thorough analysis of Judge Themas' published
articles and written statements, it is clear that he disagrees
with the legal thecries and remedies necassary to remove the
formidabls barriers that still block the path of African-Americans
and other zinerities: that he is heostile towards leading Suprems
Court civil rights precedent: and that his ill-defined exprassions
<f constituticnal and statutory intarpretation would forsake
estabplishaed canstitutional pratections for untested thaeorias
lacking credible support in established legal and philesephical
jurisprudanca. Althcough reasonable pecple may differ with zespect
to “hather any one of these polnts would digqualify Judge Theomas
from being a Supreme Court Justice, we believe strongly that the
¢smbination of ihese three Lnadegquacies is clearly disqualifying.

In light of the deficiencias 1n his legal analysis, his
disregard for sstablished pracedent, and his stark opposition ¢
the principles that the Lawyers' Committae for Civil Rughts Cndar
Law has advecatad == which must be vigorously defanded at this
eritical juncrture ip our country's history -- we urge =he Un:tad
Statas Senate To raject Tne neninatich sSf Sudge Clarencs Thomas is

Associate Justice of the Supreme Court of the United Statss,
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Lawyers’ Committee For Civil Rights Under Law

Concurring Opinion of
Laurence S. Fordham, Esq.
Boston, Massachusetts

As a menmber ¢f tha Board of Directors of the Lawyers’
Committee, T wish to file a concurring opinion opposing the
nomination of Judge Thomas as a Justice of the Suprems Cours.
I do so solely on the basis that his public record as it
appears is pnot of the guality that should be nominated and
confirmed as a Justice of the Supreme Court.

The Nation needs and deserves high quality on the Suprene
Court. The Court is too important for less. The practice of
ideclogical appointments do not serve the Nation well.

The position of the Committee of the American Bar
Association that reviewad the nomination confirms this view as
to guality. It is difficult to say that any compatant lawyer
or judge is not qualified. Many competent lawyars and judges
are Qualified, .

The standard should be excellence cor well gualified, Judge
Thonas has net teen so rated.

It does not appear that he has demonstrated the standard of
axcellence that should be requisite te nomination and
confirmation te the United States Supreme Court.

If the President is not going to insist on excellance 1n
appointnents to the Supreme Court, then serutiny of neminees as
to whether they meet the standard of excellence should begin in
the United Stataes Senate

Jdaclogical differences aside, excellence should be the
standard, or well qualified in the rhetoric ¢f the Committee of
the American Bar Association that reviews judicial appointments.

Lakels - conservative and likeral - do not assist. Quality
should be the core concern, such as demonstrated before
nomination by Justices Holmes, Harlan and Powell, all ot whem
would be widely perceived by lawyers and other interested
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citizens alike, as conservative and meeting the highest
standards of excellence. The Nation imperatively needs -
axcellant or well qualified nowinees, whether they be labelled
conservatives, moderates or liberals by those disposed to
lakels.

The most important label is excellence.

If the nomination is confirmed, I sincerely hope he
demonstrates axcellence as a Justice of the Supreme Court.

Respectfully submitted,

R .
Zf;iamévtALz AR TAY J
Laurence S§. Fordham
Member, Board of Directors
of the Lawyers Committee For
Civil Rights Under Law
Bagton, Massachusetts

FSL1340
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Dissent to the Statament Presented by
the Lawyers' Committee for Civil Rights Under Law
on the Nemination of Judge Clarence Thomas as an

I disagree with the decision to file in the pame of the
Lawyers' Committee a Statament in Opposition to thea nomination of
Judge Clarence Thomas to the United States Supreme Court. I have
great respect for the Jjudgment and intellectual integrity of the
members who preparsd the Statement in Opposition. I would feel
more comfortable with their conclusion, howaver, if a more
balanced viaw were presented. I am disappointed that every
evaluation, observation or conjecturs in the Statement is in the
negative. It is admittedly more a brief in opposition than an
objective evaluation. The Statement does not acknowledge the
positive qualities which Judge Thomas would bring to our highest
cou;t. It does not give the Congress a fair picture of the
nominee.

Judge Thomas would bring teo the Court a background of
experience seldom, if evar bhefore, found on our highest tribunal.
It cannot be guestiocned that he is and will remain throughout
life a staunch foe of discrimination. It seems a gfoss
overstatement to describe Judge Thomas' view of the place of the
Daclaration of Independence in constitutional interpretation as a
"radical and incomplete theory.® Judge Thomas' view, as I
undaerstand it, is that the guarantees of the Fourtsenth Amendment
are undergirded by the assertion in the Declaration of
Indepandence "that all men are created equal.” This is &
concept of fundamental morality which should be reflected in all
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of our laws and governmental actions. To suggest that -such a
noble principle can be twistsd and misused is not a legitimate
criticiam of a person who expresses it in its purest form. Nor
does it take anything away from the Civil War Amendments to
recognize that the immorality of discrimination set forth so
clearly in the words of the Daclaration of Independence should
have colored the interpretation of the Constitution in pre-war
years, particularly on the issue of slavery.

one might differ with some of Judge Thomas' views as to
the procedures by which equality may be achieved and
discrimination eliminated in our land. But he is a young man,
forty-three years of age, with less than twenty years of
professional life as a lawyer, Faderal éppointae and Judge of a
Federal Court of Appeals. It impresses me greatly that he is
willing to speak and write so extensively about ocur Nation's
social problems, the related laws and court decisions, the
philosophy behind them and their effectiveness in achieving their
declared objectives. His professional life has been a continuing
learning experience and he has been remarkably honhest and
responsible to express his views and so invite constructive
comment. I feel confident that Judge Thomas' judicial phileosophy
will continue to grow and develop during future yvears on the
Court, just as has been true in the case of many other Justices
before him.

Judge Thomas undertakes to dignify the status of the

individual. These in oppesition to Judge Thomas would seemingly

-2
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give primary attention to broad actions for the benefit of groups
with the expectation that individuil banafits would follow. Of
coursae, neither emphasis is intended to be exclusive of the other
but the differencs is meaningful in understanding Judge Thomas'
strengths and the apparent basis fcr much of the oppeosition to
him. He has asserted repeatedly that the greatest needs for the
children of the very peoor, espacially among African-Americans and
other minorities, are education, self-esteen, the work ethic, the
influence of a stable family and the church. As I understand
Judge Thomas, he considers these to be valuable ingredients in a
young person's sfforts to overcome the handicaps of racial
discrimination. The difficulty of attainment of these ends
should not direct attention away from their importance. Nor
should Judge Thomas be criticized for expressing his belief that
sone of our social programs may not have been administered in a
way that supports attainment of these objectives. We should not
insist that our minority leaders think in "lock-step” and we
should not reject those who attempt to be objective and
innevative in their thinkaing. Judge Thomas has been an excellent
role model for our young pecple of all races and ecconomic levels,
He should be applauded for this, not faulted con theoretical and
hypothetical grounds.

Judge Thomas' critics make much of his primary emphasis
on the individual rather than on the group in his years of
service as Chairman of the Equal Employment Opportunity

Commission. A former General Counsel of the EEOC under Judge

=)=
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Thomas, Professor Charles A. Shanor of the Emory Law School,
tells me that, even though the program of the Commission had
reaached a point whers most large amployers had introduced fair
employment policies, systematic cases of discrimination were
pursued vigorously. Additionally, many cases of individual
mistreatment were arising, particularly in discriminatory
discharges and these ware actively pressed. Giving primary
enmphasis to the vigorous pursuit of merjtorious complaints by
individuals is the sort of policy decision a governmental
official must often make, with which others may differ, but it
hardly indicates a rigid and unacceptable judicial philosophy.
Over the past two academic years, Judge Thomas has
visited the Emory Law School where he has been named a
Distinguished Lecturer in Law. In that position, he talks with
students, staff, and faculty, teaches several classes and shares
his experiences as a federal judge with the Law School community.
His travel expenses are paid, but there is no other financial
consideration. On his last visit, he taught classes in Legal
Ethics, Employment Discrimination and Constitutional Law. He met
with the Black Law Students Associlation, the Federalist Society,
the editorial boards of the School's three law reviews, and
jeoined in a discussion group with faculty members and, at his
request, the support staff. With the latter group, he spent
about twe hours patiently answering quastions about what it means
to be a judge. As expressed by Dean Howard O. Hunter, "It was

apparent to me and to evaryone else that he is a man who takes

-
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his duties as a judge very seriously and who is aware that a
judge must, to the extent possible, be aware of the compassion of
the law as well as the rule of law.” ,

The following appraisal of Judge Thomas provided by
Dean Hunter is instructive:

He has not forgotten his rocts. Ha
understands the importance of family, friends
and customs in the creation of a society. He
recognizes that law is a matter of trust in a
democracy, and that without the bonds of
trust among members of a sociaty the
possibilities for self-govermment are slim.
He has understanding and empathy for those
who are less fortunate, but he is not
condescending. He has a sharp intellect and
can hold his own with the best of ocur
faculty, but he can alse carry on an easy and
mutually enjoyable conversation with every
member of our support staff. And perhaps
most important, he has a wry, self-
deprecating sense of humor. Judges who take
themselves tooc seriously and are too sure of
their own opinions concern me, but I have
more confidence in those blessed with a
healthy sense of their own limitations.

This appraisal was heartily endorsed by lLarry D. Thompson, a
highly respected Atlanta lawyer, a former United States Attorney
and now a partner with the law firm of King and Spalding. Mr.
Thompson served with Judge Thomas in the legal department of a
national corporation and has for years been a close friend and
confidant.

At the least, it would seem appropriate for the
Lawyers' Committee to refrain from a recommendation until after

the nominee has been given a hearing.

-
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The strength of my feeling about Judge Thomas is not
attributable to the fact that he is a fellow Georgian and
Southerner. However, interest in the welfare of a native son
compels me to express my views when otharwise I might be inclined
to remain silent. I must confess that my sense of "fair play" is
offendad. I regret that the Statement in Opposition fails
entirely to recognize what a bulwark against discrimination and a
tighter for equality this young Judge from Pin Point, Gecrgia,
can be axpected to be for many years ahead.

For the foregeing reasons, I dissent from the Statement
in Opposition.

Randelph W. Thrower
999 Peachtree Street, N.E.
Atlanta, GA 30309-3996

Joining in Mr. Thrower's Dissent:

Merris B. Abram,
U.S. Ambassador to
U.N. Eurcpean Office
Geneva, Switzerland

Martin R. Gold
41 Madison Avenue
New York, New York 10010

Charles S. Rhyne
. Rhyne & Brown
1000 Connecticut Ave., N.W.
Room 800
Washington, D.C. 20036

Prof. Gray Thoron

The Cornell Law School
Myron Taylor Ball

Ithaca, New York 14853-4901
Leonard Garment, Esq.
Dickstein, Shapiro & Morin
2101 L Street, N.W.
Washington, D.C. 20037

56-271 0—9%3——+6
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Additional Dissenting Opinion:

I also disagree with the Statemant in Oppeosition, in
part for the reasons stated by Mr. Thrower, but primarily because
of its timing. The ncminee should be given his day in cCourt.

Victor M. Earle, III
220 E. 42nd Street

21st Floor
New York, New York 10017

Concurring in Mr. Earle's dissent:

Jarome B. Libin

1275 Pennsylvania Avenue, N.W.

Washington, D.C. 20004
Additional Dissenting Opinjon:

I dissent from the Statement in Opposition for the
reason that I believe the Committee shoﬁld await the conclusion
of a full hearing by the Senate Judiciary Committee before taking
a position.

. stuaft L. Radison
2049 Century Park East
Los Angeles, CA 90067

Additional Dissent by Trustee of lawyers' committee

Joining in Mr. Thrower's dissent:

Professor Gray Thoron

The Cornell Law School
Myron Taylor Hall

Ithaca, New York 14853-4901
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LAWYERS' COMMITTEE FOR CIVIL RIGHTS UNDER LAW

Introdyction

This Memorandum provides the background and context for
the statement in opposition of Members of the Lawyers’ Committee
for Civil Rights Under Law On the Nomination of Judge Clarence
Thomas as an Associate Justice of the United States Supreme
Court. While many of the materials discussed herein were avail-
able to the members of tha Lawyers' Committae who signed that
statenent, this Memorandum itself was not available because it
was praeparsd subsequaently. This Memorandum discusses the many
public statements of Judge Thomas on the proper mneans of inter-
preting tha Constitution and on the axisting lagal framework for
the protection of civil rights.

This assessment is based upon Judge Thomas’s academic
writings, speeches, writtem interviews, and stated positions as
Chairman of tha Equal Employmant Opportunity Commission. We have
attemptad to provide an accurate portrayal of Judge Thomas’s
views based on thesa materials. Where Judge Thomas has taken a
pesition publicly, we assume that he continues to adhere to that
pesition unless he has publicly revised such views. Where Judge
Thomas has revised his views, we have attempted accurately to
indjcate the substance of the revision and the point in time at
which it was made.

This memorandum does not discuss the decisions of Judge
Thomas as a Judge of the United States Court of Appeals for the
District of Columbia Circuit. Judge Thomas has testified that

*as a lovwer court judge, I would be bound by the Supreme Court
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decision” governing a matter.l!

Judge Thomas has written and spoken widely on his views
of constitutional interpretation. Judge Thomas has directed his
attention primarily to the constitutional bases on which racial
ssegregation is, or should have bean, held to be unconstitutional.
He has indicated that his analysis of the Constitution and post=-
Civil War Amendments, though based on his interpretation of
Justice Harlan’s dissenting opinion in Rlessv v, Feprguson,?
provides ~a foundatiom for interpreting not only casas invelving
race, but the entire Constitution and its scheme of protaecting
rights.~** Judge Thomas’s views stand in stark contrast to long-
established constitutional analysis and Supreme Court precsdent
and, as such, threaten the foundations of the guaranteses of the
Equal Protection Clause of the Fourteenth Amendment.

The Equal Protaection Clause, applied to the Statas in
the Fourteenth Amendment and applied to the Federal government in

the Fifth Amendment, prohibit these governments from classifying

1

, lOlst Cong., 2d Sess., p. 30, Part 4 (1990) (statemenc of Judge
Clarence Thomas).

2 163 U.S. 537 (1896).

* Clarance Thoumas, v
legunicies Clause of the Fourteench Agendment, 12 Harvard Journal of Law and
Public Policy 63, 68 (1989) [hereinafter, Higher Law].

-2 =
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parsons for discriminatory treatment on either an impermissible
basis (such as race, gender, national origin, and illegitima-
cy),* or in the exercise of fundawental rights (such as the
right to vote, to marry, to travel, and to seek access to the”
courts). “In recent years the aqual protection guarantee has
becoma the single most important concept in the Constitutien for
the protection of individual rights.”® It was on equal protac-
tion grounds, for example, that poll taxss, property-ownership
and cther restrictions on the right to vots were invalidated, and
inequitable voting districts were required to conform to the
principle of “one person-one vote.” The Equal Protection
Clause has also stood as a guarantee that the exercise of funda-
mantal rights are as available to the poor as to the wealthy, not
only with regard to voting, but when faced with criminal presecu-
tion.’

Judge ‘Thomas has consistently expressed an incomplete
theory of constitutional interpretation, difficult to understand,

that radically departs from this most basic protaection of civil

* Strauder v, West Vipginia, 100 U 5. 303 (1880) (race); \
118 U.S. 336 (1886) (nacional origin), Brewn vy, Board of Education, 347 U.§ 483
(1954) (race); Resgd v, Reed, 404 U S, 71 (1971) (gender): Frontiere v
Richardson, 411U s. 677 (1973) (gender){Fifth Amendmenc), Levy v, Louisigna. 391
U.S. 68 (1968) ("illegirvimate" children); Graham v, Richardson, 403 U § 13465
(1971) (allens)

] Nowak, R. Rotunda, & J Young, Constitutiongl Law 585 (2d ed., 1983)

8

Harper v, virginla Bosxd of Elections, 383 U.5 663 (1966): Kramer v.
, 395 U.5. 621 (1969); Revnolds v, Sims. 377
U.5. 533 (1964).

7 Geiffin v, Illinels, 351 U.S. 12 (1956), Douglas v, Califorpia. 372 U.S.
353 (1963)

-3 =
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rights afforded by the Constitution. Specifically, Judge Thomas
disregards an analysis of discrimination and inequality under the
Equal Protection Clause of the Fourteanth An.ndncnt, in favor of
a suggested analysis based upon the Privileges or Immunities
Clause of that Amendment.

Judge Thomas’s speeches and written astataments do not
specifically reject every use of thae Egual Protection Clausa.
While not disagresing with the result in Brown v. Board of Educa-
tion,® Judge Thomas has c¢riticized the basis on which the deci-
sion was rendered. Through statements concerning the proper
application of constitutional principles, his criticism of Brown
and subsaequent cases based on eaqual protection grounds, apd his
interpretation of Justice Harlan's dissent in Plessy and its
significance, Judge Thomas makes plain that he opposes eatab-
lished equal protaction doctrine that he viaws as protecting thé
rights of groups of persons.

Thus, in criticizing the views of Prefassor Ronald
Dworkin, Judge Thomas writes:®

.. Dworkin does go to the core of the civil rights
debate today. ODworkin correctly notes the primacy of the
principle of freedom and dignity, but I think he misunder-
stands thae substance of that principle. He reveals hisg
error by applying his principle to groups, rather than to
individuals. For it is abova all the protection of jndivid-

yal rights that America, in its best moments, has in its
heart and mind.

¥ 347 U.S, 48B3 (1954).

? Clarence Thowas, Civil Righcs as a Principle Vergus Civil Rights as an
lncersgt. in Assesging the Reagan Years 392 (D. Boaz, editor) [hereinafter givil
Righes ag 3 Frinciple]
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In an ~"attempt to recover that foundation of individual
libartiss,” Judge Thomas criticizes the #([Supreme] Court for
*voodoo jurisprudence’” and “the development of civil rights law
since Brown~”.® The Browp decision, he contends, is without
fadacuate principle,” and suhsequent Supreme Court decisiens that
followed and applied Brown arae “disastrous” and are “more con-
cerned with meeting the demands of groups than with protecting
the rights of individuals,~!?

Judge Thomas has developed much of his criticism of the
Suprems Court’s use of the Equal Protection Clause starting from
his criticigm of the reasoning of the unanimous opinion in Brown.
Specifically, Judge Thomas attributaes the "lack of principle” in
Browp to its reliance con *{p]sychological evidence, compassion,
and a failure to connect segregation with the evil of siav-
ery”.'? Judge Thomas is hot alone in his criticism regarding
Brown, although his statements and writings do not discuss the
substantial scholarly debate on this subject.? Instead, his
criticism is based nearly exclusively on the reading he gives to

Justice Harlan’s Pleggy dissent, discussed below.

19 m‘
114 at 193.
2 14,

12 Judge Thomas's criticism of Brgwp makes referance only to two articles
weitten by a political scientist at the Claremont Graduate School, and to Simple
Justice, a book chrenicling the history of the Brown case which does not analyze
ot critique the decision of the Court. Clarence Thomas, Ioward s "Plaip Reading"

of che Congcitution --- che Declaracion of Indepeudence in Copatitutional
Incerpratation, 30 Howard Law Journal 691, 699 noces 32, 33 (1987) [hereinafcer,
Elain Reading}
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2. Hi N : i . Ih .
Based on the Privileges or lmmunitlies Clauge

Judge Thomas concludes that Brown should have bean
decided on ap entirely different basis. ~The great flaw of Brown
is that it did not rely on Justice Harlan‘s dissent in Rlagsy,
which understood well that the fundamental issue of guidance by
the Foundars’ constitutional principles lay at the heart of the
segregation issue,”' asserts Judge Thomas. In order to fully
understand this reference, it is important te understand Judge
Thomas’s interpretation of Justice Harlan’s digsent. Essential-
ly, he views it as an expression of *higher law” jurisprudence,
and as having been based on the Thirteenth Amendment and the
Privileges or Immunities Clause of the Fourteenth Amendment.

Specifically, Judge Thomas states that: *Justice
Harlan’s opinion provides one of our best examples of natural
rights or higher law jurisprudence.*'* This may not be readily
app;rent, asserts Judgea Thomas, bacause *[i)n order to appreciate
the subtleties of Justice Harlan’s dissent, one must read it in
light of the ‘higher law’ background of the Constitution,”!
Such natural law principles are expressed in the Declaration of
Independence and Judge Thomas finds Justice Harlan to have
implicitly written them into the Constitution through the Privi-

leges or Immunities Clause and the guarantee clause of Article

W 1d, at 698.

1% Higher Law, gupra note 3, at §6-67.

1 Plain Reading, supra nete 13, ac 701.
-6 -
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IV, Section 4 of the Constitution.! Thus, Judge Thomas con-
cludes that "[t]he proper way to interpret the Civil War Amend-
ments is as extensions of the promise of the original Constitu-
tion which in turn was intended to fulfill the promise of the
Declaration.”* Reference to “the old Natural law tradition of
the founders =-- which enshrines the natural rights of all men”,
Judge Thomas posits, ~*allows us to reassert the primacy of the
individual~."”

More particularly, Judge Thomas finds the dissaent
premised on three bases growing from the Foundaer’s notions of
*universal principles of equality and liberty.*? First, he
rastates the dissant’s view that the Thirteenth Amendment prohib-
ited ~badges of slavery” in addition to abolishing slavery and
»dacreed universal civil freedom”.® Sacond, Judge Thomas as-~
sarts-that Justice Harlan applied the intenticn of the Founders
in viewing segregation as ”an unreasonable infringement of
personal freedom.”?? Third, Judge Thomas finds that the dissent

articulated a view of the Constitutioen as ”color=-blind.”?

\7 Higher Law, supga nete 3, at 67-68; Plain Reading. supra noce L3, ac 701.
' Plaip Reading, supra note 13, ac 702,

1% april 23, 1988 Speech delivered at California $tate University. pp 10-
1.

# Plain Reading. supra nete 13, at 701

2 Id., quoting Blgssy, 163 U.S5. at 553 (Harlan, J. dissencing).
2 14 ac 701.

P - W
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Judge Thomas does not inform us of his view of the
significance of Justice Harlan’s reliance on the Thirteenth
An,ndn.nt, other than that Proyn was remiss in net finding the
roots of sagregation in slavery.® As to his enphasis on "per-
sonal freedom,” Judge Thomas has made clear his perspective:
*Thus has civil rights becoma entrenched as an intarest-group
issue rather than an issue of principle and universal signifi-
cance for all individuals.”* Finally, with regard to the "col-
or bhlind” constitution, Judge Thomas jdentifies *racial prefer-
anca policies” as at odds with "color-blind principles,” and
criticizes Justice Powell's squal protection analysis in Bakkg as
more concerned with *"the admission of groups of whites* than with
*rights inherent in the individual.**

Having identified what he views as the bases on which
Broun should have been decided, Judge Thomas doss not explain the
practical conzaquence of such*a decizsion. Inateaad, we are
informed that 7(t)he first principles of equality and likerty
should inspire our political and constitutional thinking” and
*... could lead us above patty squabbling over ‘quotas,’ ‘affir-

mative action,’ and race-conscious remedies for social ills,.”¥

14, ac 699,

# givi) Rights as a Princigle. aupra mete 9, ac 392.

#* plain Reading, supra note 13, ac 700 and 700 note 36,
7 14, at 703,



161

LAWYERS COMMITTEE FOR CIVIL RIGHTS UNDER LAW

In search of illustrations of the consequences of a
Brown decision reaching the same result, but based on the princi-
ples suggestad by Judge Thomas, we raeturn to his criticism of the
cases following Brown. 7*(I)n the Green ... ¢ase,” hae contends,
*we discovered that Brown not only ended segregation but required
school integration. And then began a disastrous series of cases
requiring busing and other policies that were irrelevant to
parents’ concern for a decent education.*?® That Judge Thomas
distinguishes the Green holding from that of the original Brown
decision and views it as leading to a series of decisions he
views as ”"disastrous” provides some insight into the change in
course he perceives would, or should, have followed a RBrown
decision grounded in "an adequate principle,*??

The decisjon in Grsen v. Coynty Schocol Board of New
Kent County,*® was the Supreme Court’s response to fourteen
years of massive resistance to the right of school children to be
free from segregation announced in Brown. In a unanimous deci=-
sion, the Court haeld that such rights were not guaranteed simply
by pronouncements that individual black students were permitted

to cheose to attend “white” schools, where separate "white” and

® Civil Righca as a Principle, supra note 9, at 393 (discussing Green v
County School Board of New Kenr Coupry, 391 U 5. 430 (1968))

 civil Righcs as a Principle, supra noce 9, at 393.
® 391 1.5, 430 (1968)
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*nagro” schools continued to be oparated on a completely segre-—
gated basis. An officially segregated school district sought to
preserve segregation by continuing to operate its separate cne~-
race schools, but adepting a policy that individual students had
a “fresdom of choice” to attend a diffarent achool. No whitas
students chosa to attend hlack schools and few black studants
risked crosaing tha “color line” to enrcll in all-white schocls.
Indeed, this "freedom of cheoice” was fraquently impaired by
intimidatien, threats and violence.” In answer to the pleas of
black parents, the Supreme Court held that school authorities had
£o do more than purportedly offer individual students a choice,
and ware instead required *to take whatever steps might be
necessary to convert to a unitary system in which racial discrim-
ination would be eliminated root and branch.*’?

Judge Thomasa’s criticism or charactqrization of the
Graapn decision as *requir[ing] school integration”® mirrors the
argument of the segregationist school board in that case: to
require it to do more to end segregation than announce a “freedom
of choice* policy amounted to a reading of the Fourteenth Amend-
ment as raquiring “compulsory integration.”* This argqument,

and such a reading of the Fourteenth Amendment, was rejected by

M United Scates Commission onm Civil Rights, Southern School Desegregation,
1966.67 88 (1967), guoced in Greep, 391 U § ac 440-4l.

R 391 U.S. at 437-38,

» civil Rights as a Principle, suova note 9, ac 393,
M 391 U.S. at 437.

- 10 -
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the Court, which found prasaented ”"the cuaestion whether the Board
has achieved the ’‘racially nondiscriminatory school systan’ Brown
Il held must be cf!ectuated,'.ané refused tec adopt a par ge rule
invalidating all ~freedcm of choice” plans.

Similarly, to the extant Judge Thomas criticizes the
decision as not viewing the interests of school children at issue
as "parsonal freedom(s},* his argument is similar to that once
advanced by the ssgregationists, who sought to avoid tha command
of Brown by arguing that the Constitution guaranteed only “"per-
sonal rights” that could be asserted and enforced only by each
individual. They wara acutely aware that if the Constitution
protects only the rights of individuals, then only an individual
deprivation could be remedied, and segregated institutions could
be pres4rved, subject only to the exceptional individual case.

This strategy is clearly described in correspondence
between the Chief Counsel of the South Carolina School Segrega-
tion Committee (the ”Gressetta Committee*), David W. Robinsen,
and the Attorney General of South Carolina, T. C. Callison, dated
June 5, and June 11, 1954, raespaectively =-- one month after the
first Brown decisién.’ In suggesting arguments to be presented
by either the Clarendeon County School District or the State of
South Carclina in the argument leading to the second Bpown

decision, Mr. Robinson proposed the following:

391 U.S. at 437, 439-40.

? Gressette Committee Files, Souch Carolina State Archives. Copies are
dvailable from the Lawyers’ Committee.
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In a recent conversation with you I suggested that
the problem of adjusting our public school situation to
Chief Justice Warren‘’s opinien might be soluble if the
Supreme Court in its decrees held to the view that the
aqual protection clausa of the Pourtaenth Amendment
protected a perscnal right which could not be enforced
or waived by any other parson.

LJ - »*

It seans to me that if the Court would restrict
its decrea in line with the principle that the right to
go to a mixed school is individual and personal, for
which reason each child or each parent may exercise the
right, or refuse to exercise it, the school authorities
could adjust their cperations within the frame work cof
the presant segragated public school program.

Such a restrictive decree would in the first
instance permit the Board of Trustees to assign white
and negre students to segregated schools. The Legisla-
ture might then provide an administrative procadure
whereby any parent disgatisfied with the assignment ot
his child to the nearaest segregated school could peti-
tion the County beard to pearmit his child te go te the
nearest school of the other race. This right to peti-
tion should be restricted in various ways. A suggested
procedurs might require the petition to be filad sixty
days before the opening of the September term; might
authorize the Board of Trustees to take sworn tastimo-
ny; require the presence of the parents; restrict the
legal representaticn by the parent to members of the
South Carolina Bar resident in the State: might provide
an appeal to the County Board, then to the Stata Board,
then to the Court of Common Pleas.

Since it is my viaw that most of the parents
prater their children to go to segregated scheoels,
there would be few taking advantage of this procedure.
If a negro parent persisted in urging his constitution-
al right, it is my thought that a few negro children in
the white schools would not c¢reate a serious problem.

Judge Thomas’s apparent criticism of the Green decision

as departing from a *color-blind” view of the Constitution’ is

troubling.

To the extent that Green and subsequent school

7 plain Reading, supra nece L3, ac 700
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desegregation decisions imposad an obligation upon school author-
ities to dismantle the segregated "dual” school systems, thay
required “race-conscious remedies.” In the absence of a restruc-
turing of long~segregated school systems, the black school chi-
ldren in Graen would still have only a choice between a whitas
school and a black school. In the Supreme Court’s insistence
that black school children be afforded more than a theoretical
choice, Judge Thomas evidently finds it te have been “more
concernad with meating the demands of groups than with protecting
the rights of individuals.*’ The Supreme Court’s requirement
that the continuing reality and structure of segregated school
systemns be dismantled =-- in enrollment, faculty, condition of
facilities and other respects -- Judge Thomas appears %o perceive
as "disastrous,” reflecting a "lack of principie,” and “against
what was best in the American political traditien.*’*

Judge Thomas has not restricted his criticism of the
application of equal protection principles to Brown and other
school desegregation cases. For example, Judge Thomas has argued
that deprivations of the right to vote should be found only with
respect to individuals: "Instead of locking at the right to vote
as an individual richt, the Court has regarded the right as

protected when the individwal’s racial cor ethnic group has

* civil Rights g3 a Principle, gupra noce 9, at 393
¥ Id. (enphasls in original)
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sufficient clout.** He has, therefore, criticized squal pro-
tection precedant generally: *In both the areas of school deseg-
regation and voting, the Court has tended to think in terms of
protecting groups. This tendency is most sharply noted in casas
dealing with what is kxnown as affirmative action, but is better
denominated racial (or gender) preference schemes.” *!

An insistance that only the liberties of individuals
are protected -- a deprecation of the protection of persens from
different treatment through group-basad governmental classifica=-
tions -- and a view of the Constitution that forbids consider-
ation of race, for example, even where necessary to remedy a
constituticnal vieclatien, would render the law incapable of
removing barriers to equality for members of a disfavered group.

4. His Theory that the Declaration of Independence

and Its References to the *Laws of Nature and of

Hatuyre’s God® Are Expressly Incorporated into

: -
As discussed in the preceding section, Judge

Thomas has fashioned an interpretation of the Constitution based
primarily on his own reading of Justice Harlan‘s dissent in
Blessy v, Ferguson. Apart from the substance of that interpreta-
tion, Judge Thomas’s method and scurces of analysis, in this and
other instances, deserve comment.

An important premise of Judge Thomas’s interpretation

“® "The Modern Civil Rights Movement: Gan a Regime of Individual Rights and
the Rule of Law Survive? " April 18, 1988 Speech by Clarence Thomas delivered ac
The Tocqueville Forum, Wake Foresc Universicy, at 17 [hereinafrer "April 18, 1988
Tocqueville Forum Speach™]

‘Id.
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of the Harlan dissent in Plaggy is his conclusion that the
opinion, insofar as it relied on the Fourteenth Amendment, was
basad on the Privileges or Immunities Clause, rather than the
Equal Protaection Clause. Thus, Judge Thomas begins his analysis
with the statament that: *It is not sufficiently appreciated that
Justice Harlan’s dissent focusged on both the Thirteenth and the
gntire Fourteenth Amendments =-- in particular, the ‘privileges or
immunities of citizens of the Unitad States’ clause.”*? Howev-
er, he subsequently departs from this view of the dissent’s
treatment cf the Fourteenth Amendment and concludes that the
disgent relied exclusively on the Privileges or Immunities
Clause. Judge Thomas reaches this conclusjion based on the
following interpretaticn of the language employed by Justice
Harlan in the opinion:*’

He brings us back to privileges and immunities by

constantly speaking of "citizens® and their rights.

... That Justice Harlan spoka of “citizens” rather

than “persons” shows that he relied on the Privileges

and Immunities Clause rather than on either the Equal

Protection or the Due Process Clause, both of which

refer to persons.

Justice Harlan, however, dquoted the Privileges or
Immunities, Equal Protection and Due Process Clausas of the
Fourteenth Amendment together, along with the separate clause

granting citizenship to persons born or naturalized in the United

States, and made frequent use of the word “citizen.” He d1d

‘¢ Highey Law, supra note 3. ac 6§
*3 1d. ar 67 (footnote omitted).
* 163 U.S ac 55362 (Harlan, J , dissencing).
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not single ocut the Privileges or Immunities Clausze, and used lan-
guage fully consistent with analysis under the Egual Protection
Clause:® ’

BPut in view of the Constitution, in the eye of the law,

there is in this country no superior, dominant, ruling

class of citizens. Thare is no caate here. Our Con-
stitution is color-blind, and neither knews nor toler-
ates classes among citizens.

Ancther bdasic premise of Judge Thomas‘s intaerpretation
of the Plgssy dissent is his determination that: *Justice Har-
lan’s opinion provides one of our best examples of natural rights
or higher law jurisprudence.*‘®* AaAltheugh Justice Harlan d4id net
speak of “natural law,” *higher law,” or the Declaration of
Independence, Judge Thomas finds Justice Harlan to have implicit-
1y written inte the Constitution the natural law principles of
the Declaration ¢f Independence. As support for this proposition
Judge Thomas refers us to *the briefs which Homer Plessy submit--
ted” to the Court, and the following quote from the briefs:*’

The Declaration of Independence ... is not a fable as

some of our modern theorists would have us believe, but
the all-embracing formula of personal rights on which

our government is based .... [This] controlling genius
of tha American people ... must always be taken into
aceount in construing any expression of the sovereign
will ...

Indeed, Judge Thomas repeatedly asserts that the
Constitution cannot be comprehended without reference to higher

law.

** 153 U.5 at 55%9; See algo at 555.
‘S Higher Law. aupra note 3, at 66-67.
*7 Id, at 67-68 (cication omicted).
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Thae rule of law in America means nothing outside con-
stitutional government and conatituticnalism, and thesae
are simply unintelligible without a higher law. Men
cannot rule others by their consent unless their common
humanity is understood in light of transcendent stan-
dards provided by the Declaration’s “Laws of Nature and
of Nature’'s God.* Natural law provides a basis in
human dignity by which we can judge whather human
beings are just or unjust, noble or ignoble.‘*

Although the concept of natural law is not referred to in the
text of the Constitution, Judge Thomas arques that the Declara-
tion of Independence, which includes a raeference to *Laws of
Nature and of Nature’s God” is explicitly incorporated into the
Constitution.*® According to Judge Thomas,*®
... the Constitution makes explicit reference to the
Declaration of Independence in Article VII, stating
that the Constitution is presented to the states fer
ratification by the Convention “the Seventeenth Day of
Septamber in the Year of our Lord one-thousand seven-
hundred and eighty-seven (and)] of the Indepgndence of
the United States of America the Twelfth ... .
Basad upont this short phrase in the Constitution, he asserts that
the Constitution should be understoocd "in light of the Declara-
tion of Independence” and that the Framers intended to incorpo-

rate the Declaration into the Constitution.®

‘3 Remarks of Clarence Thomas in panel discussion, "Affirmative aAction Cure
ar Contradiction?", Center Magazine, November/December 1987, ac 21, zee alsgp
Marsh 5, 1988 Speech by Clarence Thomas to the Federalist Society for Law and
Policy Studies, Universicy of Virginia School of Law, ar 5

** Judgs Thomas has frequently arciculated the view that "importanc parts
of the Comstitution aye inexplicable” if the Declaration of Independence 1Ls noc
incorporated into the Coastitutioen See, , Highet Law, supta note 2 at 64-
67, Plain Reading, supra noce 13 at 691, 693 95

% plain Reading, supra note 13, at £95.

1 Higher law. supra noce 3, ac 64-65,
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Although Judge Thomas has posed an interpretation of
the Constitution in such a way as to incorporata the natural law
concepts of the Declaration of Independence, he has expressed a
disdain for the concept of unenumerated rights “reserved teo the
pacple” in the Ninth Amendment, despite its explicit inclusion in
the text of the document. The Ninth Amendment provides that
#[t]he enumeration in the Constitution, of certain rights, shall
net be construed to deny or disparage other retained by the
pecple.” The Supreme Court has repeatedly found that the Ninth
Amendment protaects the right to privacy and personal liberty.

For example, relying upon the privacy protections embodied in the
Ninth Amendment, in Griswold v. Conpecticut,® the Supreme Court
struék down a Connacticut law that banned distribution of medical
information and advice about contraceptives to a married couple:;
seven years later, in Eigenstadt v. Baird,* the Supreme Court
held that, under the Ninth Amendment, laws which banned the
distribution of contraceptives to unmarried individuals were also
unconstitutional.

Judge Thomas does not view the Ninth Amendment as a

source of unenumerated rights, as in these decisions, but states

3 381 U.S. 479 (1965)
%3 405 U.5 438 (1972

- 18 =



171

LAWYERS' COMMITTEE FOR CIVIL RIGHTS UNDER LAW

that *it has a great significance in that it reminds us that the
Conatitution is a document of limited government.** Thus, he
has expressed 'misgiv;nqs about activist judicial use of the
Ninth Amsndment,”** and has argued against a reading of the -
Amendnent that protects unenumerated rights. He has suggested
that an interpratation of the Ninth Amendment which gives the
Supreme Court power to strike down legislation
... would seem to be a blank check. The Court could

designate something to be a right and then strike down

any law it thought violated that righe.%

Although Judge Thomas rajects the uge of the Ninth
Amendmant to define and protect unenumerated rights as a "blank
check,” he advocates the reinvigoraticen of the *Privileges or
Impunities Clause®” of the Fourteenth Amendment as a wvehicle
through which undaefined natural or higher law principles are
incorporated inte the Constitution.® Indeed, Judge Thomas
frankly admits that such an approach attempts to “giv[e] body to
cpen-anded constitutional provisions,"*® and that "[t]he specif-
ic content of these privilages and immunities ia to be determined
by both the courts and Congress.”* Judye Thomas would thus

appareantly abandon established Ninth Amendment precedent and the

* givil Rights as 2 Principls, supra note 9. ac 398
* Higher law, supra note 3, ac 63 noce 2

* civil Righes as a Pringiple. supra nete 9. ac 399
5T See text gyupra at 6-7 and l4-17

™ Higher Law. supra note 3, ac 63.

3% Id, at §7.
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Framers’ explicit reservation of unenumerated rights, in faver of
the blank slate of a Privilegea or Immunities Clause interpretad
to incorporate the undefined higher law principles noted in the
Daclaration of Indepandence.

B. Judge Thomas’s Pogitions on School Desegregation
and on Enforcement of the 1902 Agensdments to
the Voting Rights Act
As noted in the discussion of Judge Thomas’ theories of
conatitutional interpretation above, he has rejected the reason-
ing of the decision in Brown v. Boaxrd of Education as without

#adequate principle.** He has also criticized the Supreme
Court’s holding in Green v. County School Boarpd, mischaracteri-
zing it as requiring integration. Although not identifying them
with any specificity, he has expressaed an apparent blanket
rejection of more than 20 years of established Supreme Court
school desegregation precedent following Green:®

And then began a digastrous geries of cases requiring
busing and other pelicies that were irreievant to
parents’ concern for a decent education. The Court
appeared in these and many other cases to be more
concerned with meseting the demands of groups than with
protecting the rights of individuals. I could go into
other cases, but the principle, or rather the lack of
principlae, is clear enough. 1In a good cause, the Court
was attempting to argue against what was best in the
American political traditioen.

Judge Thomas’s criticisms of Green and of the Supreme

Court decisions following Green are not limited to his opposition

%9 civil Rights as a Principle, suora neze %, ac 393
Sl ord  (emphasis added)
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te *busing” as a remedy. The criticized cases include the
Court’s unanimous decisions rejecting persistant delays and
attempts to avoid compiiance with Brown even after Green,®
requiring that faculties be desegregated,® anncuncing that only
upen school authorities’ default in the obligation to remove
official segregation could courts order desegregatien plans,®
and authorizing conpensatory and remedial sducation programs for
students harmed by seqregation.*® In additioen, these decisions
applied Prown to “Northern” school districts, required discrimi«
natory “intent” as a prerequisite to the duty to desegregate,*
and limited the scope of metropolitan remedies.®

The grave consequences of Judge Thomas' theories of
congtitutional interpretation with respect to the Equal Protec-
tion Clause and school desegregation have been discussed above.
However, if Judge Thomas’ views had prevailed, hundreds of
thotsands of school childrsn now in desegregated scheols would
still be attending schools established along racial lines.

Judye Thomas has also criticized tha Court’s Voting

Rights Act cases for *"presuppes{ing] that blacks, whites, Hispan-

2 ges, ¢.g., Alexander v, Holmes Councy Bd. of Ed., 396 U S 19 11969
® Uniced Sctaces v, MonCpomery County Bd. of Ed.. 395 U.§ 225 (1963
¢ Swanp v, Charlocts:-Mecklenbsrg Bd, of Ed,, 402 U's 1 (1971)

¢ Milliken v, Bradlev (Millflken II}. 433 U.S. 267 {1977)

* Kaves v, School Diserict No. 1. 413 U.S. 189 (1973).

¢ Witliken v, Bradlev (Milliken I3, 418 U.§5. 717 {1974),
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ics, and other ethnic groups will inevitably vote in blocs, #*
Blthough he did not spacify the cbjectionable decision by name,
it is clear he was referring to Thornbury v, Gingles,® a deci-
gion interpreting the 1982 amendments to Section 2 of the Voting
Rights Act, which prohibits election laws and practices with a
racially discriminatory effect, including those that would dilute
the voting strength of minorities. In Gingles the Court did not
~assume” that people vote in racial blocs. Instead, the Court
said that Section 2 redquires the plaintiff to bear the burden of
proving that racial bloc voting does occur in the jurisdiction:
only then can a challenge be raised to election laws and redis-
tricting plans that would scatter minority voters so that they

hava no opportunity to elect a candidate of their choice.”

<. ‘s View

Ezpi T rr— :
A nominee’s awareness that thers are still substantial
problems of antrenched discrimination against blacks, Hispanics,
other minorities, and women is likely to affect his or her under-
standing of the cases which come to the attenticn of the Court.
For example, if a nominee believes that the remaining problems of
discrimination essentially involve isolated instances of individ-

ual discrimination, he or she is unlikely to understand the

% ppril 18, 1988 Tocqueville Forum Speech, supra note 40, at L7
4 478 U.S. 30 (1986).
™ 478 U.5. at 55-58.
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importance of the kinds of procedural and evidentiary rulaes
raquired to allow effective challengas to systemic discrimina-
tion. The question whether a nominee believes that systemic
discrimination still exists i3 therefore highly relevant te his
or her suitability te sit on the Court.

We recognize, as does everyona, that an enormous amcount
of progress in reducing discrimination has been made since the
time of the decision in Brown v, Board of Education and since
passage of the Civil Rights Act of 1964. At the same time, we
must recognize that a great deal more remains to be done.

The Urban Inatitute’s recent studies on disparate
treatment invelving matched pairs of black and white job appli-
cants, and matched pairs of Hispanic and Angle jeb applicants,
graphically illustrate the extent of the remaining problem. Each
member of a pair had the same "age, physical size, educatien,
experience, and other ‘human capital’ characteristics,” as well
as the same “"openness, apparent energy level, and articulate-
ness”., They had conventional appearance, conventional dress, and
used conventional language. They applied for low=skilled entry-
leval jobs requiring limited experience, in response to hewspaper
advertisements.”™ fThe testing for disparate racial treatment
between equally gualified blacks and whites took place Ln Chicaga
and in Washington, D.C. The results showed substant:ial differ-

ences: i1n 20% of the pairs, whitas advanced farther than equally-

"' Margery Ausctin Turmer, Michael Fix, and Raymond J Scruyk,
i . i i i (Washingten, D C
Urban Institute Press, 1991) at 4, 9, 12
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qualified blacks, compared to 7% of the pairs in which blacks
advanced farther than equally-qualified whites. In 15% of the
pairs, only whites received job offers, compared to 3% of the
pairs in which only blacks received job offers.” The testing
for disparate national-origin treatment invelved Hispanic citi=-
zens and Anglo citizens in chicago and in San Diego. Hispanics
wers thres times more likely than equally-gqualifiad Anglos to
sncounter unfaverable treatment. Anglos received 33% more
interviews, and 52% more job offers, than edqually-gualified
Hispanics.” The same results could probably be replicated in
eveary city in the country. .

Between 1983 and 1987, his view of the breadth of
discrimination seems to have narrowed subatantially., In 1983,
Judge Thomas recognized that digcrimination was more than an
isclated phenomenon, and that it could not be aeradicated solely
through individual remedies. In a speech to personnel officials,
he stated:™

Our experience in administering fair employment laws

for over the past 18 years has provided greater knowl-

edge and understanding of the complex and pervasivae
ranner in which employment discrimination continues to

operate. Expaerience has taught us all that apparently
neutral employment systems can still produce highly

2 14 at 18-19

™ Harry Cross, Genevieve Kenney, Jane Mell, and Wendy Zimmerman, Emplover
Hiring Praccices Differential Treatment of Hispanic and Anglo Job Seekers. Urban
Institute Report %0-4 at pp. 1-3 and 20-23 (Washingetem, D C., Urban Insticute
Press, 1990},

™ March 17, 1983 Speech by Clarance Thomas to cthe American Sociecy of
Parsonnel Administracers, p, 4 (emphasis in original) [hereinafcer, "March 17,
1983 Speech to A.5.P.A."].
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discriminatory gffectg. Thaey can also perpetuyats the
effacts of past discrimination.

In a 1983 speech to a women’s organization, he stated:”
Although, my commitment to individual rights causes nme
to raise questions about the effectiveness of group
renadies, with the exception of quotas, I support many
affirmative action ramedies. I support these remadies
because the ramedies which are truly necessary to make
individual rights a meaningful reality are not yet on
the books.
In a 1983 speech to the Kansas City Bar Association, Judge Themas
stated: *I have even supported the use of some so-called affirma-
tive action remedies . . . despite the secial problems which can
result from an over-reliance on them . . . .”"* At that time,
Judge Thomas often stressad the pervasiveness cof discrimination
notwithstanding its changing nature, while recegnizing that other
problems must also be addressed:’’
In many respects, the problem of discrimination alse
has changed. Yestarday, wa confronted Qlear-cut acts
of blatant discrimination. 'Today, we are facing less
ohviocus, but no less pervasive effects caused by dis-
crimination. Moraover, the problem of discrimination
is compounded by a lack of preparation.
The EEOC's enforcement priocrities mirrored the narrow-

ing of his views over this period. 1In a 1987 law review article

% March 30, 1983 Speech by Clarence Thomas to the Ceneral Meecing of omen
Employed in Chicage, Iil., pp L&4-15 {hereinafter. "March 30, 1983 Speech to
‘Jomen Employed”!

¢ april 28, 1983 Speech by Clarence Thomas to the Kansas Cicv Bar
Association, pp 22-23 [hereinafter, "april 28, 1983 Kansas Cicy 3ar Speech”

77 Saptember 19, 1983 Speech by Clarence Thomas before the Capital Press
Club at the Capital Press Club in Washingcon, D C . p. 15 See also August 2,
1983 Speech by Clarance Thomas before the National Urban League, p, 7, July 8.
1983 Speech by Clarence Thomas before the Commorwealth Club of California,

p. 6.
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describing his digsagreement with race- and gender-conscious
relief, Judge Thomas argued that reliance on such relief was a
natural outgrowth of an emphasis on broad challenges to employ~-
nent discrimination:™

.e» During the nid- and late-1570s, the Commission
concentrated its efforts to enforce Title VII on suits
that would atfect large numbers of people. The EEQC
first obtained authority to litigate employment dis-
crimination suits under a 1972 amendment te the Civil
Rights Act of 1964. At that time, blatant digecrimina-
tion was still prevalent. Many employers cpenly main-
tained *No Blacks/Women Need Apply” policiesz, and many
others had moved such practices underground. Mineri-
tied and women were not advancing into the workforce in
as great numbers as many had hoped.

The Commission, confronted with the enormity of
the problem and limitaticons on its litigatien resourc-
es, took a *bang for the buck” approach to tightlng
discrimination. Although Title VII guaranteed individ=-
ualg the right to be free of discrimination in employ-
ment, the Commission did not attempt to right every
wrong individually, a task for which its litigation
machinery was not prepared. Instead, the Commission
tried to make quick statistical progress by funneling
ragources into challenges against the hiring practices
of some of the country’s largest employers. During
this period, suits were brought againat such companies
as American Telephone and Telagraph, General Electric,
Ford Motor, General Motors, and Sears Roebuck.

The use of remedies that included racially defined
goals and timetables was a necessary conseguence of the
emphasis on this kind of litigation. Under then-pre-
vailing judicial standards, many of these cases were
based solely on statistical disparities. Fregquently,
all that was known was that members of cne group were
substantially underrepresented in the empleoyer’s work-
force....

Arguing that it was often impossible te provide bhack

pay ralief because of the difficulty in determining "which of the

' Clarence Thomas, 1N
!, 5 Yale Law & Policy Review 402, 403-04 {1987) (foocnoce omicted)
(ewphasis in original) [hereinafter, “Affirmacive Action Goals"”
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many rajected applicants would have bean hired absent discrimina-
tion,* Judge Thomas stated that the result was a resort to ralief
~under which other members of the victims’ class were givan
positions as substitutes for those who would have heen employsd
had nondiscriminatory selection criteria besn used.” The result
of the Commission’s cencentration on big cases was, he argued,
that individuals who did not raise class-type issues or other
priority issues waere overlooked. The Commission was unlikaly "to
go to bat” for them in court.™

In point of fact, the courts have daveloped means for
providing back pay relief in situations in which it is imposaible
te identify the individuals who would have been selected in the
absence of discrimination.* 1In Congressional hearings held on
April 15, 1983, Judge Thomas recognized the propriaty of using
formulas in order to provide effective back pay relief vhere the
nature of the employer’s discrimination made it impossible to
identify which of the discriminatees would have been selected in
the absence of discrimination:®

.. [I]n cases where it is impossible or diffi-

™ 14, ar 404

g g Carlecrcv Migsouri Highway apd Transp. Comm'n, 828 F 2d 1260 1267
(8th Cir , 1987), Segar v Smith, 738 F 2d 1249 1289-91 (D € Cir .984) carc
den,, 471 U § 1115 (1985), jte v _Ca a d . 364 F 24 1073,
1G87 {4ch Cir , 1977), WAY M i . 494 F 24 211, 260-

63 (3th Cir . 1974) {(the courts can award back pay 1n a manner aveiding the
“quagnire of hypothetical judgmenc®)

*! Testimony of Clarence Thonas, wmmmm

h mitte m pent Op
n1;1gﬁ_n2_shs_Hnuaggzmwusss;_sn_Lahnx, 97th Cong . Tsc Sess., ac 56 (1983)
[hereinafter, "1983 Oversight Hearipgs on the OFCCR"|.
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cult to determine the precise relief that should go to
the individuals, remedies have psrmitted the use of
formula relief. Wwhaether or not the specific case that
you outline would be one of those cases, I do not know.
But it is available in cases where it would be imprac-
tical to provide such individual reliet.

In his Yale article, Judge Thomas then turned to the
presant bresadth of discrimination and of the EEOC‘’s litigation
challenging discrimination:*

The Commiszion has now entered a new stage in its
enforcement werk. Although systamic litigatien is
3till an area of emphasis for the Commissiocn, it no
longer need consume our rescurces to the exclusion of
other typaes of cases. Many of the very large amployers
who once appeared to discriminate have been brought
inte compliance through lawsuits and Commissioner
Charges. Other large and sophisticated employers, in
response to the publicity surrcunding the Commission’s
efforts, voluntarily changed their discriminatory
practices and sought to remedy the continuing effects
of those practices. Now, for the first time, the
Commission has the luxury and fraadem te fight to
vindicate the Title VII rights of every individual
victim of discrimination. The Commission has committed
itgalf to a pelicy of seeking full relief fer avery .
victim of digerimination who files a charge. ...

It is now more likely that the Commission will be
able to identify the discriminatees entitled to back
pay or placement after making a finding of discrimina-
tion in hiring or promotion. Our emphasis on helping
all individuals who come to the Commissicon’s offices
with claims of discrimination means that in most cases
we will know who the victims are. Even many of our
larger class action cases are set in motien by com-
plaints filed by individuals rather than by the obser-
vation of a statistical disparity. Needless to say,
the Commission’s ability te produce flesh-and-blood
victims is very helpful when we go to court Lo prove
discrimination.

In addition, most of our cases invelve discrimina-
tion by a particular manager or supervisor, rather than
a "policy” of discrimination. Many discriminating
employers first responded to Title VII by turning from

3T affirmacive hction Goals, supra note 73, at 404-05 (foortnote omitted).
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euplicit policies againat hiring minorities and women
to unstated ones. Now evan such veiled policies aze
uncommon; discrimination is left to individual bigots
in positions of authority. As a result, the discrimi-
nation that we.find today more oftan has a narrow
imspact, perhape influencing only a few hiring deci-
sions, and does not warrant the use of a goal that will
a{fuct a great nunber of subsaguent hires or promeo-
tions.

We de not know of any change in tha actions of smploy-
ars during the four years from 1583 to 1987 which weould justify
the conclusion that broad pattaerns of discrimination had dimin-
ished in importance, or that women and minorities faced a differ-
ent kind of thrasat at the end of this pericd than they had faced
at its beginning. As the Urban Institute reports above show,
thare are still broad patterns of digparate treatment affecting
numerous persons at numercus employers.

Indeed, Judge Thomas may have come to his presant views
eaven if he were convinced of the continuing nature of broad-
scale, entrenched discrimination. In his profile in The Atlantic

' Monthly, he seemad to agree with the author’s conclusions:®

If an employer over the years denles jobs to

hundreds of qualified women or blacks because he does
not want women or blacks weorking for him, Thomas is not
prepared to see a “pattern and practice* of discrimina-
tion. He sees hundrads of local, individual acts of
discrimination. Thomas would regquire every woman or
black whom that employer had discriminated against to
come to the government and prove his or her allegation.

The burden is on the individual. The remedy is back

pay and a job. “*Anyoné asking the government to do

mora is barking up the wrong tree,” Thomas says.

Thomas has made it EEOC policy to shy away from
clasg=-action suits. He doesn’t want to see blacks

* Juan Wilkiams, & Questjon ¢f Fgirness. The atlantic Monthly, February
1987, at pp. 71, 7% [hersinaftar *1987 Aclanctic Profiler}.
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treated as numbers. So he favors aggreasive attacks on
anployers only when they azrs proved te have discrimi-
nated against particular persons. “My view is that the
most vulnerable unit in our society is the individual.
And blacks, in my opinion being one ¢of the most vulner-
abla groups, should fight like hall to preserve indi-
vidual freedcms so people can’t gang up on us. Blacks
ars the least favored group in this society. Supposas
wa did band together, group against group =-- which
group do you think would win? We’re breaking down
everything, ten percent for the blacks, twenty-five
percant for the women, twe percent for the aged, every-
thing broken ocut according to groups. Which group
always winds up with the least? Which group always
seems to get the hell kicked out of it? Blacks, and
waybe American Indians.”

This is a philesophy incapable of redressing patterns of discrim-
ination. Placing repetitive burdens on victim after victim
ensures that some will falter, ensures that the EEOC’S resources
would ke wastad in litigating the same gquestion over and over
against the same defendant, and ensures that much of the amploy-

er’s discrimination will go unremedied.

.
D. Judge Thomas’s Implamentation of Hig Views of
. e 3 . m -
E%nl9!m5n;—?555Ifm1ﬂ531Qn—Ehl15—§§~—9§—§?il;mﬁﬂ

1. Rele of the FEOC chaipman

As Chairman of the Equal Employment Opportunity Commis-
sion, Judge Thomas was respensible for directing the administra-
tive processing® of scores of thousands of employment discrim-

ination charges annually. In addition, as Chairman he partici-

pated with other Commissioners in setting EEQC policy, and in

% Such administrative processing includes intake, investigatiom, deciding
whether there is reasonable cause to believe that discrimination occurred. and
issuance to charging parties of Notices of Right co Sue.

- 30 =~



183

LAWYERS' COMMITTEE FOR CIVIL RIGHTS UNDER LAW

determining whethar the Commission would bring suit on particular
chargeas of discrimination. He had the right to file Commig-
sioner’s charges of discrimination to challange broad patterns of
discrimination. He dealt with other Federal agencies sharing
responsibilities for equal employment opportunity and for person-
nel pelicy, including the U.S Dapartment of Justice, the U.S.
Department of Labor and its Office of Federal Contract Compliance
Programs, and the U.S. Office of Personnel Managaement.

The powers and duties of the Chairman affect every
aspect of the EEQOC's activities. Charge intake officials and
investigators look for quidance to the statements and actiocns of
the Chairman, and reflect that guidance in their write-up of
charges and in their performance of investigations. EEOC attor=
neys look to the Chairman’s statements and actions for guidance
on the kinds of lawsuits the Commissioners will authorize for
filing. All of these officials will rely on such guidance to
aveid wasting their time working on claims of discrimination
which the Commission will not pursue.

Nor is thig effaect limited to the EEQOC itself. Because
of President carter’s Executive Order 12067, issued July 1, 1978,
the EEOC is the lead agency for the davelopment of EEQ policy.®
Until pelicy changes are formally voted by the Commission, the

statements and actions of the Chairman are other agencies’ hest

8 gec. 1.201 of cthe Executive Order, 43 Fed. Reg. 28967 {1978), staces in
part: "The Equal Employment Opportunity Commission shall provide leadership and
coordinacien te the efforts of Federal deparctmencs and agencies to enforce all
Federal stacutes, Executive orders, regulations and policies which require equal
employment opportunicy ...."

- 3] -
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guidanca as to the policies the EFOC will adopt in the futurae,
and as to which they will then have to consult, and possibly pay
defarsncs.

The EEOC and its Chairman are not, of course, fres to
adopt any policies they wish. They are constrained by the
language and intant of Congress in enacting the statutes they
adninister --- Title VII of the Civil Rights Act of 1964, the
Equal Pay Act of 1963, and the Age Discrimination in Employment
Act of 1965 --- and the decisions of the courts interpreting
those statutes. With the limited exception of charges of dis-
crimination invelving Federal agency employers, Congress has not
given the EEOC the power to issus binding decisions under any of
these statutas. The EEOC may only issue advisory decisions: the
courts have been given the authority to make bhinding determina-
tions on the meaning of the law and on its application in partic-
ular cases. The administrativeranforcement of tha EEO laws
cannot be effective unless it is consistent with the warp and
woof of controlling caselaw interpreting those laws.

It is obvious that the Chairmanship of the EEOC is an
extremely influential pesition. While every public official has
the duty to be accurate and fair as to the law and its applica-
tion, a Chairman of the EEOC is under a heightened duty of
accuracy and fairness.

As Chairman, Judge Thomas failed this test, with
results which seriously harmed the government’s enforcement of

Title VII. Consistency in the statement of agency positions is
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important to allow staff to perform their Jobs under clearly
understood principles and in allowing employers tc shape thair
perscnnel actions in accerdances with the law. Unfortunately,
Judge Thomas’s abrupt shifts of positions on major questions of
Title VII interpratation after President Reagan’s 1984 re-elec-
tion left the agency and the public in confusion.

Judge Thomas’s views on the breadth of discrimination
also had a major impact in reducing the affectiveness of the
fight against discrimination. During the 1980’s, fewer and fewer
private attorneys and the clients they reprasented were able to
afford decade-long litigation against breoad patterns of discrimi-
nation. Broad patterns of discrimination continued, but in
subtler forms which required a much greater investment of time
and money to prove. The courts were impesing ever-greater
evidentiary burdaens on plaintiffs, thus ragquiring greater and
greatsr reliance on expart testimony while the courts wers
simultanecusly suggesting --- and then helding --=- that a winning
plaintiff could not recover expert fees even if the expert
testimony had baen essential.

The result was that fewer and fewer private attorneys
were willing to file class actions challenging broad patterns of
discrimination, and could only afford to handle individual cases.
Nationally, class action filings to enforce the c¢ivil rights laws
waent down dramatically, from 1,174 new class actions filed in the
judicial reporting year anding June 210, 1976 to 48 filed in the

judicial reporting year ending June 30, 1987. At the same time,
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total job discrimination filings went up dramatically, from 5,321
filed in the judicial reporting year ending June 30, 1976 to
8,993 filed in the judicial reporting year ending Jun '30,
1987.%

In these circumstances, enforcement of Title VII by the
EEOC becane even more important. When the privatae bar can no
longer afford to tackle broad problems of discrimination, there
is no effactive substitute for governmental enforcement. The
EEOC’s shifting of its emphasis from broad cases to individual
cases simply replicated what the private bar was doing, and did
nothing to £ill the gap which only the EEOC could fill.

2. Background and Context of the Supreme Court‘s
: KL ol -

one of the most important developments in the lLegal
effert to dismantle racial discrimination and exclusion in hiring
was the challenge to discriminatory employmant tasts and diploma
requirements having little or no relation to job pertormance.

Widespread legal attention to the possibility of racial
differsances in thae ability of tests to make predicticons about the
future performance of students or employees did not arise until
the baginning of the substantial dismantling of segregation in
the 1960’s. ~In a society in which blacks were openly excluded

from jobs, the idea of devoting effort to studying the problem of

% administracive Office of the U.S. Courts, the various Anpual Reports of
the Dirsctor and unpublished statistics available to the public.
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subtle exclusion through tests hardly seemed worthwhile.”®

Challanges to employrsnt tests as discriminatory began
bafore Title VII of the Civil Rights Ac¢t of 1964, 42 U.5.C. §§
2000a gt seq., was enacted. In the debate leading to passage of )
the Act, there was extended discussion of a decision by a hearing
sxaniner for the Illinois Fair Employment Commimsion, Mvart v.
Motorola Co."® The case sparked so much interest becausa the
hearing examiner suggested that standardized tests cculd not be
used, aven if the employer’s legitimate interests regquired their
use. This led to concern whether passage of Title VII weould
reguire the same result.

Sen. Towar propesed an amendment to immunize from the

reach of Title VII *professionally develcoped ability tests” which
are "designed to determine or predict whether such individual is
suitable or trainable with respect to his employment ... .”*
The amendment was defeated because, in the words of Senator Case,
it would autherize any test, *whether it was a good test or net,
so long as it was professjicnally designed. Discrimination could
actually exist under the guise of compliance with the stat-

ute.””™ Two days later, Senator Tower proposed an amendment

a7

-

George Coopsr and Richard B Sobol, jority s T Y T
- . — )

to
tion, B2 Harvard Law Review L3598, 1543 (1969}

* The proceedings were reprinted in 110 Cong, Re¢. 13492-13505 (June 11,
1964)

¥ 110 Cong. Ree. 13492,
% 110 Cong, Rec. 13504.
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which becams seaction 703(h) of the Act, immunizing only those
professionally developed ability tests which are “not designed,
intended or used to discriminate*.®

Thus, Congress accepted the proposition that aven a
good-faith qualification required by an employer would be unlaw-
ful if the qualification requirement had an exclusionary effect
on minorities or vwomen and was not job-related. In its brief as
amicus gurias to the Supreme Court in Griggs v. ODuke Pover
Go.', the Nixon Administration supported this principle.

3. The 6riggs Decigign

Griggs upheld the disparate-impact theory of discrimi-
nation recegnized by Congress in enacting the statute. Duke
Powaer had imposed high school degree and testing requirements for
the company’s bettar-paying jobs in the Operations, Maintenance,
and Laboratory and Test Departwents. The unappealed tindings of
the district court "specified that the iobs in these departments
included positions as trainee, as Power Station Control Operator,
as Pump Operator, as Utility Operator, as Mechanic, as Electri-
cian-Welder, as Machinist, as Lab and Test Assistant, as Lab and
Test Tachnician, and as supervisors.”

Existing employees could be assigned to one of these

departments with either a high school degree or a passing score

42 0.5 C § 20002-2(h).
%2 4QL U.S. 424 (1971),

? See Griggs v, Dyke Powep Co., 292 F Supp. 243, 245 note L (M DN C ,
1968) .
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on certain personnel tests. Outside applicants for thesa bettar-
paying departments had to meet both the high-school degree
requirement and the testing requirsment.

The Suprame Court found that while ths company had not
acted with a discriminatory purpose, neither the tests nor the
degres requirsment had besn “shown to bear a demonstrable rela-
tionship to successful performance of the jobs for which it was
used.”* Thay were therafore unlawful. If these selection
practices nad been proven to be necessary and related to job
performance, however, their use would have been lawful notwith-
standing their exclusionary eftfect.

4. Enforcing the Grigas Decision: Guidelines on

Employee Selection Procedures, and Subsequent
Dacisi

Griggs held that the 1966 and 1970 EEQC Guidelines on
Ewployee Selection Procedure were supported by the Act and its
legislative history, that there was “good reason to treat the
guidelines as expressing the will of Congress”, and that they are
*entitled to great deference.”” The Court re-affirmed this
ruling in Albemarle Paper Co. v. Moody.’ Even the partial re-
versal of Griggs in Waxds Cove Packind Co. ¥. Atonjo,” left

some features of Griggs untouched: the initial statistical focus

% 40l Us at 43l

9 401 U 5. at 434

% 422 U S. 40S, 430-36 (1975)
T 490 U.S 642 (1989)
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on whether tha test or other employment practice dispropor-
tionately affected minorities or women, the refusal to accept a
mare assumption or assertion that an exclusicnary practice is
jokb-~ralatad, and the employer’s burden of at least preducing
neaningful evidence that the exclusionary practice is job-relat-
ed.”™ These surviving common aspects of the Court’s disparatae-
impact decisions are the ones which concern us here.

The Department of Justice, the Department of Labor, and
the Office of Personnel Management also have some responsibility
for enforcement of the fajr employment laws. Thus, in 1978,
these three agencies joined the EEOC in issuing the Uniform

9 whieh

Guidelines on Empleyee Selection Procedures (*UGESP~),°
incorporated the principles expressed in Griggsg.
5. The Practical Importance of the Griaas Decision
*The use of taests and similar requirements can be an
engine of exclusion of minorities far more efficient than any
individual’s personal intent.*!® gGrigqgg provided an effective
means of challenging these practices. The treatise on employment

diserimination law most widely used by practitioners describes

Griggg as "the mest important court decisien in employment

" Prior te Wards Cove, the employer had che burden of persuasion on this
point

* 2% C.F R Parc 1607
190 Richard Talbot Seymour, Why Plainciffs’ Counsel Challange Tescs, and How
] L33

Journal of Vocational Behavior 331, 333 (1988). .
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discriminatien law.*'%

As a result of Griggs, many employers stopped using
off-the-gshelf tests which arbitrarily'’’ excluded minorities and
women from job opportunites. Many employers had assumed from the
assurances of tast developers that the tests automatically had a
useful function, and learned otherwise when Griggs., Albeparls
Papar., and the Guidelines required them to determine whaether the
tests were in fact useful. As a result of Griggs, arbitrary
height-and-weight requirements were ended for many jobs, includ-
ing positiong as police officers; this had the effect of opening
up thaese jobs to the women, Hispanics, and Asians interested in
these public-safety careers. The elimination of arbitrary high-

- school degree requirements openad up many industrial jobs for
blacks, particularly in the Scuth whare many blac¢ks had been
required by econcomic circumstances to leave school to work as
agricultural laborers, but were then being displaced from agri-~-
culture by increasing mechanization.

The Exacutive Officer of the American Psychological
Assogiation tastified before Congress in 1985 that “psychologists
ganerally agree that the caliber of employment practices in

organizations has improved dramatically since publication of the

101 garbara Lindemann Schlei and Paul Grossman, Epplovment Discrimination
Law (Washington, D C., Bureau of National Affairs, 2nd ed., 1981) at 5 (footnote
omitred),

1¥2 4n exclusion from job opportunities which is not job.relaced ig
arhicrary.
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existing Uniform Guidelines in 1978%.! Pew panagement or
plaintiffa’ attorneys would disagres that Griggs led many empioy-
oYs to axamine their :uploy-nnt practicas more cloioly. and to
and their use of tests and other practices which ware unrelated
to job partormance. Any weakening of Grigga leading to the
general re-intreduction of such tests would defeat the purpose of
Title VII. “The widespread use of such tests would reestablish a
racially ssgregated job structure that would be the same in
affect, if not intent, as the old pattern of aogr.éation and
hierarchy that Title VII was designed toc break down,#™

6. Judge Thomas‘s Initial Support for Griguas
and for the Uniform Guidelines

As late as 1983, Judge Thomas’s public statements
provided strong suppeort for Grigga and the Uniform Guide-
lines:!%,

We know that employment discrimination today oftan
results from facially neutral amployment policies and
practices., Our experience in administering fair em~
ployment laws for over the past 18 years has provided a
greater knowledge and understanding of the complax and
parvasive wanner in which semployment discrimination
continues to operate. Experience has taught us all
that apparently neutral employment systems can still
preduce highly discriminatery gffects. They can also
parpetuate the effects of past discriminacion.

Lo%

Hearings before the Subcommittes on Employment Opportunizias of the House
Committes on Education and Labor, 99th Cong., lst Sess., October 2. 19233
(Testimony of Lecnard Goodsteinm, p. 2).

19 Barry L. Goldstein, and Pacrick 0. Patterson, Iurning Back the Title VII
lzation, 33 Journal of Vocational Bshavier 452, 457 (1988).

193 Mapch 17, 1983 Speech to A.S.P.A.. gupga noce 74, at 4 (emphasis In
original).
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While recognizing that the Unifeorm Guidelines might nesd to be

updated on occasion, he cautioned against any substantial weaken-

ing: 106

¥Wa have recognized, for sxample, that thers can be
problam areas in the very guidelines for which we have
pledged our continued support. But it should also be
remenbered that the develcpment of the EEOC guidelines
was an excesdingly lengthy process. It involved ex-
haustive public comment, public hearings and analysis.
Any future decision to reassess these important provi-
sions will be made with an eye to that kind of delib~-
erate procedure -- one in which our aim must ba limited
to measuring the performance of the guidelines as set
against their critical purpose. As long as they serve
that purpose affectively, therae is no present naeed for
revision. HYe are ngt dealing with common zoning ordi-

q ;

n3n955—hl:5*——!?915—5l555’5—9f—nﬁﬂn}ﬁ—én—ghlﬁ—sgnntxx
measyres such ag these,

In further support of the continuation of the Guide-

lines, Judge Thomas emphasized the need for stability and pre-

dictability:’

The policies advanced by the EEOC Guidelines on Employ-~
ea Selection Procedures ... have bean given the force

of law; they have given rise to a measure of certainty,
stability in the employment arena; setting legal stan-
dards upon which both employers and employees can rely.

7. Judge Themag’s Abrypt Change of View After
the 1984 Election

Judge Thomas’s publicly scated view of Griggs, the

Uniform Guidelines, and their importance changed abruptly after

President Reagan‘’s landslide 1984 re-election, without any public

explanation for the shift or for its timing. He began the change

a few days after the ra-¢lection, stating that he had "a lot of

196 14, at 1l (emphasis supplied)

W7 14, ac 9.
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concern” about the Uniform Guidelines, and that there was a good
possibility thers will be “significant changes~.'®*

In a nawspaper intarviev three weaks later, he stated
that he thought the affirmative-action d.cisiqn in Firefighters
local Union No. 1784 v, Stotts'® somehow “modified Griggs~''®
or drew Griggs into question.!!’ Judge Thomas‘’s stateament in
the interview that “recent Supreme Court decisions preclude
prafearential trsatment for anyone who was not actually found to
be a victim of discrimination” makes clear that the decision to
which he referred was Stotti; no other recent decision fits that
description.

On its face, this contention is difficult to upder-
stand. The Court’s opinion in gtotts did not even mention either
Griggs or the disparate-impact doctrine. gStotts involved a
consent decree establishing hiring goals for blacks as a remedy
for past discrimination. The consent decree came into conflict
with a seniority system when the fire department implemented
layeffs. In order for blacks to maintain the percentage repre-~

santation they had gained in various Fire Department positions,

108 Ay W TOC
BNA Daily Labor Reporter, November 153, 1984 pp A-6. A-8

“hereinafrer, “November 15, 1984 Policv Changes”™;

0% 467 U S. 561 (1984).

E¢ ruan Williams, EEQC cChief Ciltes Abuse of Racial Bias Criteria.
Washington Post, December 4, 1984, at Al3 [hereinafcer "December &4, 1984 E£EQOC
Chief Cices Abuse”].

11 pobert Pear, Changes Weighed in Federal Rules on Discrimipacion. N Y
Times, December 3, 1984, at Al.
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the trial court ordersd that a number of more sanior, white
firetighters be laid off ahead of less-senior blacks. The Court
raversed the Sixth Circnit’s and the trial court’s finding that
the seniority systep was not a bona fide saniority system within
the meaning of § 703(h) of Title VII, which the lower courts had
relied upon to state that the layoffs would have a racially
discriminatory effect. The Court held that competitive seniority
=== an effective protecticn against the layeffs =--=- could not be
given to blacks who were not actual victims of past discrimina-
tion.

Compounding the problem of his meaning, Judge Thomas
went on in one of these interviews to state incorrectly that the
employment practices in Griggs had been applied to persons
seeking ditch-digging jobs, and that Griggs had been taken toc
far:t? ’

*I'm not saying Griggs {v. Duke Power Cp.] is bad law,”

Thomas said. “In that case they were asking that weork-

ers have a high school diploma to dig ditchaes. But the

way Griggs has been applied has been cvaraxtended and
over-applied.”*
This description Jf Griggs had the facts and import of the case
exactly backwards, an error surprising tor the head of an an~-
forcement agency when discussing the most important case constru-
ing the law he is charged with enforcing.

It seems a fair inference frocm this statement that

Judge Thomas favored limitation of the Ggriggs dectrine to un-

skilled laboring positions. Such a limitation would have rebbed

132 pecember 4, 1984 EEOC Chief Cites phuse, supra note 110.
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griggs of most of its valus. Exclusionary practices are rarely
applied to jobs at the bottom of the socio-econemic ladder, and
are much mors frequently applied to higher-level positions,
including higher-level trainee positions such as some of the jobs
in griggs itself. The Lavysrs’ Cozmittee testified bafora
Congress shortly aftar this statement was made, and commented on
the inportance of the Uniform Guidelines:'®?
Much of the job advancement of mambers of minority
groups and of women over the last two decades has been
a direct result of these rulas. The "reascnably cer-
tain” awards of back pay against employers, even if
they are acting in good faith, does in fact spur em-
ployers to take a second look at exclusionary practices
suit is brought, and to look for alternatives
which will be just as good in datermining real qualifi-
cations and which will not have the exclusignary
effect. This *spur” would not work, however, if em=-
ployers did not know in advance the standards by which
their tasts and other selection standards would be
judgad.
Hotwithstanding Judge Thomas’s sarlier statemsnts on the need for
caution in considering changes to the Uniform Guidelines, and on
the need of employers and employees alike for stability, at some
time in 1984 he decided to undertake a complete review of the
Guidelines. An internal EEQC document outlining the scope of the
proposed review included questions on whether there should be any
Uniform Guidelines at all.!* The revelation of this inquiry

triggered a wave of Congrassional hearings and caused substantial

U3 prepared statement of William L. Robinsen and Richard T Sevmour on
Behalf of the Lawyers' Commictee for Civil Rights Under Law, Hearing Before che
Subcommittae on Employment Oppertunities of the House Commitctee on Education and
Labor, 98th Cong , 2d Sess. at 10 (December 14, 1984)

s 1d,, Appendix A.

- 44 =



197

LAWYERS' COMMIJTTEE FOR CIVIL RIGHTS UNDER LAW

uncercainty among the persons and organizatiens atfescted by the
Uniform Guidelinaes.

In a February 1935 report te the Office of Management
and Budget on the Commission’s requlatory agenda, Judge Thomas
wrote his sharpast criticism of the Griggs rule:¥**

The premisa underlying UGESP iz that but for
unlawful discrimination by an employer, thers would not
be variatiens in the rates of hire or promeoticn of
people of different races, sexes, or national origins
who are hired or promoted by that emplovyer. ... UGESP
also seems to assume soma lnherant inferiority of
blacks, Hispanics, other minorities, and women by sug-
gesting that they should not be hald to the same stan-
dards as other people, even if those standards are
race-and sex-neutral. Operating from these premises,
UGESP makes determinations of discrimination on the
basis of a mechanical statistical rule that has no
relationship to the plain meaning of the term "discrim-
ination.”

The premiges underlying UGESF are conceptually
unscund because (1) blacks, Hispanics, other minori-
ties, and women are not inherently inferior, and
(2) statistical disparities in the rates at which an

R employer hires or promotes people cf different races,
saxes, or national origins may reflect far too many
tactors other than unlawful discrimination by the
employer for them to give rise teo a presumption of such
discrimination. Moreover, the use of a mechanical
statistical rule to define *discrimination” encocurages
employers to discriminate in crder to secure the work=-
force composition necessary to satisfy the statistical
rula.

The critical point is that, although Griggs and even

Wards Cove agree that an exclusionary practice should not simply

113 office of Management and Budget, i
Coverpment (Augusc 8, 19835) (Stacement of Clarence Thomag), at 523-24,
in Ove g 3 g on FFOC's Proposged Modification o arcemn Regy

RCO g 07 §
Labor. 99th Cong,
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be assumed tc be proper and that evidence to show its propriety
is necessary, Judge Thomas has criticized this requirement as
assuping ~“some inherent inferiority of blacks, Hispanics, other
minorities, and women by suggesting that they should not ke held
to the same standards as other people”. His reference to even
this remaining common ground hetween Griggs and the later deci-
sion in Wards Cove as outside *“the plain meaning of the term
‘discrimination’” necessarily raises the question whethar he
continues to accept this basic premise of Griggs, or whether he
would go even farther than Wards Cove and abolish the disparate-
impact standard altogether.

Such a change would restrict Title VII to cases of
intentional discrimination, and leave minorities and women at the
mercy of employers who would then have little incentive to curb
their use of exclusionary practices. Indeed, employers which
intended to limit their employment of blacks, Hispanics, or women
could adopt paper-and-pencil tests, strength tests, and similar
requirements secure in the knowledge that it would be extremely
difficult to prove their wrongful intent in adopting such re-
quirements but the results would be the same as with the more
readily provable direct forms of intentional discrimination.

The EECC continued the issue of changes in the Uniform
Guidelines on its regulatory agenda for some years, but the
agency never did announce proposals for spaecific changes. The
Uniform Guidelines ware still intact when Judge Thomas left

office as Chairman to take up his judgeship on the U.S. Court of
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hppeals for the Diastrice ot Columbia Circuit.
8. Judge Thomas‘s Views on the Uss of Statistical
1 i ; =i -

The Supreme Court has repeatedly held that proper
statistical evidence taking job qualifications, availability and
employer axplanations into account can in appreopriate cases be
sufficient to prove discrimination.!® Few amplovers admit that
they are discriminating, and the nature of their actions has te
ba deduced from all of the employment décisions they have made.
In Teamsters, the Court quoted with approval an appellate deci-
sion stating that *In many cases the only available avenue of
proof is the use of racial statistics to uncover clandestire and
covart discrimination by the employer or union involved.”''’ In
disparate-impact cases, the plaintiff has the burden of persua-
sion that the challenged requirement disadvantages members of
minority groups or women tc a substantially greater extent than
whites or men; such proof is necessarily statistical.

In discussing statistical evidence, scme important
qualifications must ba kept in mind. Frrst, statistical evidenca
has no weight unless it 1s both accurate and apprepriate. Whare
there are laegitimate gqualification requirements, such as a
teachinhg degree for a position as teacher or an engineering

degree for a pesiticn as engineer, a plaintiff has the burden of

% E.g., International Brotherhood of Teamgters v, United Stares, 431U §
324, 339-41 (1977), Roghard v, Rawlingop. 433 U S 321, 329-31 (1977)

W 431 U s ac 339 noce 20 (quoting h's W
443 F.2d 544, 551 (9th Cir.), gert, dem., 404 U S 984 (1971)).
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taking such qualifications inte account in presanting any statis-
tical proot,

Sacond, a plaintiff’s statistical evidence never
creates a conclusive presumption of discrimination. A court must
always consider the defendant’s sxplanation of the statistics,
and must always consider any alternative statistical analysis
cffared by the defandant. The Supreme Court has made clear that
a proper statiastical showing, not adequataly rebutted by the
defendant, is sometimes enough to prove discrimination. No
matter how strong or appreopriate the statistical proof, there-
fore, the most it can do is to creats a rebuttable presumption of
discriminatien.

Third, in the judgment of the Lawyers’ Committee there
ware legitimate grounds for the Chairman or anyone elsa to
criticize the EEOC’s approach to statistical proof in some of its
cases. Scmetimes, the EECC's presentation was too simple:
scmetimes, it was based on unchecked assumptions on the avail-
ability of minorities or women for some kinds of jobs. Some-
times, the EEOC did not pay careful enough attenticon to the
exployer‘s explanations and determine whether nondiscriminatory
factors accounted for substantial parts of the racial, national
origin or gender disparities on which it relied. Scmetimes, the
EEQOC failed to develop the kinds of nen-statistical testimony
which would have made its statistical case much more convincing.
We cannot criticize Judge Thomas for calling attention to such

problems. His former agency, and other agencias, bring bad cases
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trom time to time. Any serious attempt to reduce the number of
such casss is commendabla.

Howaever, cur concern is that Judge Thomas’s ganaral
criticisms of statistical proof in connection with his statementa
on the Griggs rule and his attacks on the Uniform Guidelines
axceaded the dipension of the problems mentioned ahove, and
saemed to disregard the valua of statistical proof altogether.

In his August 8, 1985 statement of the EEOC’S ragulatory program,
he referred to provisions of the Uniform Guidelines on the
determination of adverse impact =--- which is the same as the
thresheld burden on the plaintiff in a disparate-impact cagse ---~
as a *machanical statistical rule that has no relaticnship to the
plain meaning of the term ‘discrimination.’” Latar in the same
documant, he stated that “statistical disparities ... may reflect
far too many factors other than unlawful discrimination by the
emploeyar for tham to give rise to a presumption of such discrimi-
nation, ~ut

Thase statements are axtremely troubling. The refer-
ence to “the plain meaning of the term ‘discrimination’” has been
discussed above. The latter statemeant may reflect an unwilling-
ness to credit statistical proof even where the defendant has no
credible rebuttal to the statistical evidence and the plaintiff
has gone as far as possible in showing that a substantial dispar-

ity exists even after taking into account racial, national origin

U8 Augusc 8, 1985 Statementc of Clarence Thomas, full quotatiom set out in
CexXt, FUDT3 AC 49-46.
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or gender differences in availability, in the posseasion of
legitimate qualifications, and in othar relsvant factors. Such
an approach would have the result of providing immunity for tha
many instances of discrimination where no dirsct proof of dis-
criminatory purposs is avajlable, and where discrimination can
only be inferred fronm the results of the employer’s actions and
the absence of any credible explanation.

This type of statament was taken by some EEOC district
offices as an indication that they were not allowed to consider
statistical evidence offered by a charging party, or that they
weres only allowed te consider such evidence wvhere some unusual
condition was met. In one case, we wara teold that a charging
party’s statistics could only be relied upon if the charging
party produced a witness who had direct personal knowledge of
intentional discrimination. In ancther case, a plaintiftr’s
attorney was told that a charging party’s statistics could only
ke relied upon if the charging party produced a list of all
victims of the discrimination in question. We think it unlikely
that Judge Thomas gave these types of instructionsg to the dis-
trict offices; instead, these misguided policies seem to us to
reflect the confusion of EEOC officials across the country
arising from Judge Thomas’s repeated criticisms of statistical
evidence without his having clarified what he saw as the proper
role, if any, of statistical proof.

In tact, the type of lawsuit the Commisgion was likely

to bring changed during Judge Clarence Thomas’ tenure from the
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type of high-impact cases rasquiring statistical proof to casas
brought on behalf of individuals alleging specific acts of
discrimination against themsalves.'’

E. Judge Thomas’'s Positions on Affirmative Actian

1. Querview

Judge Thomas has consistently voiced reserxrvations as to
the use of race- and gender-conscious remedies for discrimina-
tion. Despite his personal beliefs, during Judge Thomas' first
two years at the EECC, he usually was an advocate for existing
EEOC policies including affirmative acticn. This stance often
put him at odds with others in the Reagan Administration -~ most
frequently, William Bradford Reynolds, Assistant Attorney General
For Civil Rights. After President Reagan’s re-aelaction, Judge
Thomas began to advocatae publicly dramatic changes in EEQC
polity. In an intarview immediately after election day, Judge
Thomas announcaed that, henceforth, the Administration would speak
with one voice and that there would be concerted etforts to make
EEQOC policy consistent with the Administration’s philoesophy.:®

Although Judge Thomas pladged a concerted affort after
the election, he often thereafter took positions worse than the
litigation positions of Mr. Reynolds’ Civil Rights Divisien.

Reynolds routinely relied on disparate~impact theory and thought

1% 1987 Atlancic Profile, gupra nore 83, ac 79
120 November L5, 1984 Policy Changes, supra note 108, ac A-1.
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it proper, while Judge Thomas was attacking ths theory; Reynolds
routinely relied on the Uniform Guidelines whils Judge Thomas
battled to have them revised. In late 1987, Mr. Reynolds joined
Judge Themas in his opposition to the Guidelinas.

For the naxt twe years, Judga Thomas argued that under
Stottg race- and gender-conscious remedies for discrimination
wers unconstitutional and inconaistent with Congressaional intent
and existing Suprame Court precedent. After the Supreme Court
hald in a series of decisions that Unjited Steel Workgrs of
Anerica v, Webar'? yas still good law and that narrowly-tai-
lorsd and adecuately supported race- and gender-conscious reme-
dies remained both constitutional and in compliance with Title
VII,'™ Judge Thomas opposed such remedies on policy grounds.

These developments are set forth in greater detail
below.

2. Judage Thomas’'s Views While a Mepber of
Exesident-Elect Reagan’'s Transition Team

Judge Thomas urged major changes in the direction of
EEOC policy when he served, in December of 1930, on a Reagan

Administration transition team preparing a report on civil rights

121 443 U.5. 193 (1979).

2 Johngou v, Transportation Agency of Santa Clara County, 480 U 5 616
(1987): United Scaces v, Paradise, 480 U.5. 149 (1987); mﬂ..&l_mLLAu_nsf
Eirafighters v_Cicy of Clevaland, 478 U.S. 501 (1986),

' v , 478 U.S 421 (1986): and Wyganc v, JaskagM
Educ., 476 U.S. 267 (1986).
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policy.'®¥ In that role, Judge Thomas drafied a memorandunm
vwhich said:'

It appears that EEOC has made little affort to
validate the assumptions underlying affirmative action
and has not evaluated the affects of affirmative action
on the lot of minorities, especially those who are
disadvantaged. . . .

Thers appears to have been little effort mads to
detarmine whether disadvantaged minorities and women
have actually been helped as a rasult of affirmative
action. Nor does it appear that thers has been any
determination that the inadequacies which resulted in
the disadvantage have been removed or whether they can
ba remedied by merae inclusion in the workforca.

In essence, EEOC has extanded its authority to
include voluntary affirmative action in the private
sector without constitutional or statutory basis.
Moreover, the asgumption that this approach would help
minorities and women overcome disadvantages caused by
past discrimination has not bean verifiaed or reas-
sessad,

The memorandum concluded that the EEQC:!¥

++» should reexanmine the assumptions underlying affir-
mative action, with special emphasis on deatermining
whather Chers are non-employment and non-race-related.
causes of underrepresentation of minorities and women
in certain areas.

3 Tne report was described in Major Change in EEOC Direction Likely Under
Vaw Chairmap-Designate, BNA Daily Labor Reporcter, February 22, 1982, p A-3
{hereinafter cited az "February 22, 1982 "

12 December 1980 Memorandum to the Reagan Administration from Clarence
Thomas, gquoued in February 22, 1982 Major cChange. supra note 123, NEXIS
pagination ac 2.3

124 Id.
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3. Judge Thomas's Support for Goals and Timetables Srom
His_Appointment as EFOC chairman in 1962 Until the
1284 Re-Election of President Reagan
(a) General Statements .

Although his work on the civil rights transition team
focused on EFOC policy, Judge Thomas was not injtially appointed
to a position at the EEOC, but instead was named Assistant
Secretary for Civil Rights in the Department of Education. A
year later, when he was nominated tc be Chairman of the EECC,
Judge Thomas was given an oppertunity to point the EEQOC in the
dirsction described in the transition team memorandum. However,
the new Chairman’s initial public statements and actions suggest-
ed that his personal opposition to race-conscious policies would
not dramatically affect his administraticn of the EEOC.

Despite his earlier harsh words for affirmative action,
Judge Thomas initially defended the use of goals and timetables.
At his 1382 confirmation hearing as Chairman of the EECC, Judge
Thomas testified that:'?*

[T)hére has been an overreliance on quotas in remedying

past problems with respect to discrimipation. I do

not, however, believe that there should be a wholesale
abandonment of any sort of numerical timetables, at
least as mopnitoring devices.

In public remarks, Judge Thomas explained that much of
the "heated debate and public confusion over affirmative action

in fact stems from the confusion between flexible goals and

Hung spurce
. 97ch Cong..

3 0 e Nomina-
2d Sess., at lé
(Mareh 31, 1982)
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inflexible guotas”.'?’ Judge Thomas told BNA through an aide
that he has “never been against goals and timetables when used
properly for monitoring purposes. But when they ara used as ends
in themselves they become nothing more than guotas¥.!?®

In March, 1983, Judge Thomas told a women’s organiza-
tion that he continued to have questions abcut the effectiveness
of group vemedias, but supported affirmative-action remedies
other than gquotas *bacause the remedies which are £ruly necessary
to make individual rights a meaningful reality are not yet on the
boocks.”'? In April, 1983 Judge Thomas spoke to the Kansas City
Bar association, saying that "I have aven supported the usa of
some so-called affirmative action remedies ... despite the social
problems which can result frem an over-reliance on them”).!®

(b Zhe Controversy Ovey the Justice Department’s

Early in Judge Theomas’s tenure as ghairman af the EEOC,
the Commission strongly disagreed with the Justice Department on
the issue of the propriety of race-conscious prospective remedies
under Title WII. A panel of the U.S5, Court of Appeals for the
Fifth Circuit had reversed the district court’s denial of approv-

al for a consant decree containing race~-conscious relief in

2t g & £ Yiews o ¥ i z E50 o
8Ma Daily Labor Reporter. Occtober 5, 1982, p a.é

128 5 iy cri A4 . B¥A
Daily Labor Reporcer, October 13, 1982, p A-3

129 March 30, 1983 Speech to Women Employed, supra note 75, at l4-13  The
quotation is sect out above at 25

139 april 28, 1983 Kansas City Bar Speech, supra nots 76, at 22-23
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promotions. Nilliams v, Citv of New Orleans.'’ The court of
appeals had voted to,rehear the case gn hanc a2t the request of
the Justice Department, which argued that such relief was izmper-
missible under Title ¥iI and viclated the constituticnal right of
othar officers to equal protection.l®
Judge Thomas and the other Comnmissioners of the EEOC,
surprised by this about-face in the federal government’s civil
rights enforcement strategy and disturbed at the Justice Depart-
ment’s failure to consult the EEOC before acting, sent a jointly-
signed sharply worded lettar on January 26, 1983 to Attorney
General William French Smith, Solicitor General Rex Lee and
Assistant Attorney General William Bradford Reynolds calling
Justice’s fallure to consult with the EEOC "deplorable” and
stating that:
Many of our lawsuits and conciliations under Title VII
have resulted in the adoption and implementation of
affirmative action goal relief programs which ara
currently being monitored and enforced by the Commis-
sion.
The Justice Department’s brief, however, urges the
Court of Appeals toc reverse a panel decision by an an
banc ruling on the ground that Title VII flatly prohib-
its courts from awarding any affirmative action relief
which benefits individuals who were not specific vic=-

tims of discrimination. This intarpretation of Title
VII is the direct opposite of the interpretations

3594 F.2d 987 (Sth Cir , 1982) On cthe rehearing requested by the
Jugtice Department, the court rejeccted the Justice Department’'s broad argumencs
but held that the district court did not abuse its discrection in refusing co
approve the particular race-conscious reljef at issue. 729 F 2d 1554 (5th Cir.,
1984) (an hang)

132 " " C. ,
BHA Daily Labor Reperter, February 1, 1982, p. A-2 [hereinafzer "February 1, 1983
EEQC Chides Juatice"].
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previcusly urged by both the Department ¢f Justice and

the Equal Bsmployment Opportunity Commission. 1If this

position is adopted by the courts, it could seriously
affect our ability to enforce many sxisting judgments,
consent decresas and jettlement agresaments entsrsd into

batwaen this agency and employsrs over the last 11

years. ...

The EEOC Commissionars subsequently voted to file their
own apnigug brief in the City of New Orleans case supporting
approval of tha congent decrae and arguing that neither Title VII
nor aequal protection prohibits a court from ordering race-con-
scious remedies.'® In another letter to Attorney General Wil-
liam French Smith, Chairman Thomas informed Smith of tha EEQOC’s
substantive position in City of New Orleang and suggested that,
though it would be beneficial if the Administration could speak
with one voice on these isszues, “considerable public benefit
would result from squarely jeoining these important legal issues
for consideration in the Fifth Circuait.*'** on April 5, 1983,
bowing to intense pressure from the White House, the EEOC re-
scinded the decision to file its own brief in City of New Or-
leans.*’® Explaining the commission’s decision, Chairman Thomas
stated, “The Commission decided it would bhe within the public
interest not to file conflicting views on a legal issue involving

a city government where the Justice Department has sole enforce-

1
action, BNA Daily Labor Reporter, March 7, 1983, p A-10

1% March 21, 1983 Leccer from EEOC Chairman Clarence Thomas to Attorney
General William French Smith.

135
BWA Daily Labor Reporter, April &, 1983, p. A-6.
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ment litigation responsibility.*'* Judge Thomas later asserted
that this was the only time the White House aver attempted toc
influence EEOC policy.'¥
In a May 1983 interview, Judge Thomas reflacted on his
tirst year at the EEOC and on Hillians v, City of Hew Orleans.
He dafanded the substantive positien in support of affirmative
action which the Copmisasion todk in its letters to the Attorney
Ganeral --~ and which the EEOC had wished te defend in an amicus
bhrief -—- because it was supported by the law in effact at the
tine, but also mentioned his disagreement with affirmative action
on policy grounds:!™
“The debate over affirmative action is a real
one,” he cbserved. ~*There is argument abkout what the
law should be, there is no argument about what the law
is, and that’s the position the Commission took in the
Williams case,” he said. ~*I disagree from an ideologi~-
cal viewpoint [with] what was being done in Williams,
but the law supports what is being done. . That was the

opinion of ocur general counsel and that is precisaly
what I have an obligation to upheold.”

{c) The Coptroversy Over the Lakor Department’s
Proposed changes in the Enforcement of
Executive Order 11246

Executive Order 11246,'"’ as amended, requires that

progpactive government contractors pledge not to discriminate and

1% 14, ac A-6

137 . <
Heaxing, BNA Daily Labor Reporter, Occober 27, L9823, p. A-6

13 PPOC Chaipman Thomas Reviews Bole Afper @ YeoT on the Job, BNA Daily
Labor Reporter, May 26, 1983, p. 4.9 [hereinafter *May 26, 1983 EECC Chairmap
Thomas Reviews Role”)

13% 30 Fed.Reg. 12319 (1965).
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to undertake “affirmative action to ensurs that applicants are
soployed, and tha? anployees ars treatad during employment,
without regard to their race, color, religion, sex or national
origin.#** The order is izplemented by the Dapartmant of
Labor’'s Office of Federal Contract Compliance Programs (YOFUCEY).
Sinca 1978, OFPCCP’s implementing guidelines have required that
any government ceontractor with %0 or more employess and a con-~
tract of $50,000 or more maintain a written affirmative action
plan.'!' The plan must contain an analysis of the contractor’s
workforce to determine whather there are any occupations in which
minorities or women are not being utilized in accordance with
their availability, and must detail the steps being taken to
address any problems with the utilization of women or minorities.
Whare therae ara dsficiencies, the contractor is to establish
“goals and timatables to which the'contractcr’s good faith
efforts must be directed to corract the deficiencies~”. '™

*Goals may not be rigid and inflexible quotas which must be met,
but must be targets reasonably attainable by means of applying
every good faith effort to make all aspects of the entire affir-
mative acticn program work.*?

In September 1582, OFCCP anhocunced that 1t planned to

9 14.. § 202. 1 1 of che language to be Lnserted in government contracts

#l 4l CF.R § 60-140 This requivemanc was published in the Fedaral
Register on October 20, 1978 and November 3, 1978 43 Fed Reg. 49240 (1978) and
43 Fed. Reg. 51400 (1978)

142 51 C.F.R. § 60-2.10, also im effect since 1978

Y3 4l C.E.R. § 60-2.12(e), also in eEfect since 1978.
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issue revised guidelines under Executive Order 11246 by the end
of 1982.'* The proposed revisions were controversial, in part
because they raised the threshold for the written affirmative
action plan requirsment to contractors with 100 or more ampioyeas
and a contract of at least $100,000 and in part becauss thay cut
back on the use of pre-award audits. When they were submitted to
the EEOC for reviaw, the Commissioners, including Chairman
Thomas, objected to pertions of the guidelines as contrary to
established equal opportunity policy.!**

In hearings before the Subcommittee on Employment
Opportunities of the House Education and Labor Committee on
April 15, 1983, chairman Thomas voiced the Commission’s view that
the proposals were not stringent enough and would c¢reate the
possibility of a contracter’s being in compliance with OFCCP’s
regulations but susceptible to a finding of discrimination under
Titla VII of the Civil Rights Act of 1964.*

Judge Thomas attacked several aspects of the proposed

requlations which set lower standards than those requirsd by Ti-

1us o 2100,
BHA Daily Labor Reporter, Seprember 30, 1982, p. A-5. The article raported on
the proceedings of the Fifth Annual Equal Emplovment Opportunity Conference
sponsored by the Federal Bar Associatfion and the Buteau of Natiemal affairs
Solieictor of Labor Timochy Ryan discussed the QOFCCP proposals
** EROC_ Yolces Concern over OFCCP Rules. Must Comment by april 12. 3Ma
Daily Labor Reperszer, March 22, 1983, p aA-1  The EEDC revigwed the proposed
revisions pursuant to Section 715 of Ticle VII and Executive Order 12067 which
give che EEOC advisory authority for coovdinating all regulations, direccions,
and policies of executive agencies relating te equal employment opportunity

18 1983 Quersight Hearings on the OFCCP, supra note 81, ac 64, ges also
" ; -
Sixcy Davs, BNa Daily Labor Reporter, april 15, 1983, p. A-14
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tle VII, including too narrow an approach to the determination eof
the availability of women and mambers of minority groups, by
#fajlure to include in their definition of ‘availability’ minori-
tias and women whom the contractor can reascnably train®. He
axprassed concern that OFCCP had already inplemented certain
policy changes without having published the changes in the
Faderal Register for public comment, such as orally instructing
QOFCCP field ataff that contractors would not be parmitted to
establish hiring goals that exceed the proposed narrow definitien
of *availability.*'’ Judga Thomas was concerned by this limi-
tation on the use of goals and timetables.

4. Judde Thomas's Positiong on Affirmative Action
After President Reagan‘s 1984 Re-Election

(2) His Digapproval of ALilrmativa Action

In an intarview printed on Novembar 15, 1984, just days
aftar Reagan’s reelaction, Judge Thomas carried thass themes
further. He told the Daily Labor Reporter that the next term
would be marked by concerted afforts te promote the President’s
peaition on affirmativa action:*

EEQC’s next four years will be marked by concerted
efforts to saet forth the Reagan Administration’s posi-
tion on affirmative action --- favoring victim-specific
remedies and moving away from quotas and proportienal
representation in both its conciliation efforts and

court-approved settlements =--=- Chairman Clarance Thonas
says.

17 1983 Oversight Weavings on the OFCCP, supra mote 81, at 64-65
1% November 15, 1984 Policy Chapnges, supra noCe 108, ac A-6, A-7.
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#1 don’t appreciate reading in the paper that
(EEOC) agreed to some settlenent with quotas in it,” he
told BNA. In the future, the five-member Commission
will be werking to sse that its philosephy is carried
out on the field and that its policy -— "not filtered
and tranalatad” --- is carried ocut by Commission staff-
ers.

Notwithstanding his prior recognition of the utility of goals and

timetalkles as instruments by which tc measure an employer’s

progreas in remedying the effects of its past discrimination, he

stated:’

“Pecple have tended to take comfort in these numbers
[geal and timetable reguirements),” he contended.

*They think that somehow hiring by these numbers =--
even without any ovarsight or monitoring --- snough was
being done. I think that’s haloney.”

Further notwithstanding his earlier support for goals and time-

tablas as monitoring devices, in 1987 he criticized them and

their proponents:!®

Goala and timetables, long a popular rallying cry ameng
some who ¢laim to be concerned with the right to eqgual
employment cpportunity, have become a sideshow in the
war on discrimination.

He specifically criticized their use as a monitoring devica,

because this *allows an employver to hide continuing discrimina-

tion behind good numbers.~!*

Judge Thomas’s conments, although predicting a new

direction for the EEOC as a whole, could only reflect his own

views, In a subsequent interview, he acknowledged that the

M9 14, at A-7
1% affirmacive action Goals, supra note 78, at 402,
181 14, at 407,
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Commission’s view on atfirmative action for non-victims of
digcrimination was "evolv([ing],” but he insizted that the tenden-
cy of tha Commission was moving “vary strongly away” from approv-
ing affirmative action for persons not proven to be individual
victina of discrimination.¥

Despite the fact that the EEOC’s position on the issue
was far from settled, in late 1985 the EEOC’S acting General
Counsel Johnny J. Butler began orally instructing regienal EEOC
attorneys not to include goals and timetables in settlements sent
to the Commission for approval because it was his assessment that
a three-member majority of the Commission would not approve the
use of goals and timetables.'* Regardless of his earlier dis-
approval of OFCCP's changes in peliey without betharing te ge
through the public procedures reguired for such changes,
Judge Thomas agreed that Mr. Butler’s action was taken pursuant
to a de facto policy which had not been submitted to the full
Commission:!®

#Ag a practical matter, there are at least three
commissioners who are opposed to the use of quotas,”

Butler said, using the term interchangeably with goals
and timetakles. ~All three of them have said, ‘Jchnny,

152 i - 1 . . .
BiA Daily Labor Reporter, March S, 1985, p A-3 (NEXIS paginacion at )

19 EEOC'S Move Away Frem Goals and Timecables Nor Finsllv Resolved
commissioper Savs., BMA Daily Labor Reporter, February 12, 1986, p aA-9 MEXIS
pagination at 1)

154 gge che discusgion above ac 61,

155 Howard Kurtz, EECC Drops Hiring Goals, Timetables, Washington Post
February 1L, 1986, pp Al, a6
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you shouldn‘t be bringing any more quota casas.’”
i

BEOC Chairman Thomas said the de facto policy has
been in effect for about a year as the commission
considars proposed legal settlements.

* * *

Thomas said he will put the new policy befors the
full commission, but could not say when. ~It is not a
burning issue with me,” ha said.

Meanwhile, in 1986 and 1987, the Suprems Court decided
a string of cases which together demonstrated rather cenclusively
that race-conscious policies were -- in many circumstances --
acceptable remedies for discrimination.'® Judge Thomas ex-
presssd his personal disagresement with sach of these decis-
iong.'¥ Judge Thomas specifically expressed great disappoint-
ment at the Court’s decision in Johnsop:'®

I thought . that whera the Court was going in its pravi-
oug cases was to say that there needed to be a finding
of egregious discrimination before conscious remedies
in the form of quotas or goals were neaeded. In this
case, I think they waent far beyond what I thought tha
Court would do. This is basically throwing out any
kind of pretense that explicit race-conscious remedies
have to ba predicated on a finding of discrimination.
It’s just social engineering, and we ought to sae it
for what it is, I don’t think the ends justify the
means, and we’'re standing the principle of nendiscrimi-
nation on its head -- it‘s simple as that -- and we're
standing the legislative history of Title VII on its
head.

At his renomination hearing in 1986, Judge Thomas was

pressed for his personal views on the use of goals and timeta-

136 These decisions are Lisced in note 122 above.

7 affizmacive acclon Gosls, supra noce 78, at 403 noce 3

198 angzer and Elacion at Ruling on affirmative accion, MNew York Times,
March 29, 1987, at D1, col. 1.
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bles, both as a remedy and as part of veoluntary affirmative
action programs, in light of the Supreme Court rulings in the
Shaet Matal Workers'* and gity of Cleveland'® cases, allowing
race-conscious relisf for persens not themsslves proven to have
been identified victims of discrimination. Judge Thomas replied
that he disapproved of the decisions, but would abide by
then. s

With much of the legal basis for his arguments against
goals and timatables undermined, Judge Thomas returned to themes
that he had emphasizad in the early years of his tenure at EECC,
particularly the argument that race-conscicus hiring programs are
bad public policy. In a 2987 article in the Yale Law § Policy
Raview, Judge Thomas set out fully his case against goals and
timetables.!® He argued that goals and timetables are ineffec-
tive and possibly harmful for the following reasons: (1) they
allew employers te hide behind a *good bottom iine,* (2) they
fail to address the opportunity for upward mobility after hiring,

(3) thay are premised on the "dubiocus assumption” that actual

3% Loca] 28. Sheet Metal Workers’ [nt’l Ass'mw EEQOC, 478 U § 421 (1385
The Supremie Court upheld a race-conscious membership ordar which had been impased
on & union found to have discviminated and to have resisted compliance wich
earlier remedial orders

180 . '

Local 93, Int'l Ass'p of Firefighters v Ciev of Clevelgnd, 73 U 5 301
{1%86). The Supreme Courc upheld che approval of a race-conscious affirwacive

action plan escablished by a consent decree as within the remedial authoritv of
Title VII

Y42 affirmgcive Acclon Goals, supra tote 78, at 402,
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representation of minorities should precisely mirrer the psrcant-
age of minorities in the laber pool, (4) thay deprive actual
victinms of compensation in the form of back pay and tend to
benefit the least needy in the minority community, (5) they do
not address current conditions in the job market, (6) they allow
amployers to shift the costs of the remedy from themsalves to
their inadequately-compansated victima and to other employees who
bear the burden of reduced opportunities, and (7) they create
enmity between the races and parpetuate the notion that minori-
tiss cannot competa without built-in prefarences. The article
did not discuss his views on the adequacy of relief in the common
situation where the form of the employer’s discrimination has
made it impossible to identify the minorities or women who would
have been selectad in the absence of discrimination.

(b) His Views on the Inadequacy Of Present Remediss

fis an alternative to affirmative action, Judge Thomas
has consistently called for the strengthening of remedies for
violations of Title WII.'™ He argued that stronger civil

rights penalties would avoid the problem of unfairness that he

183 Zee February 20, 1386 Speech by Clarence Thomas befors the Georgetown
Law Cencer EED Symposium at cha Hyatt Regency in Washington, D C . p 11
{referring to "the inherent weakness of Title VII").
Individual Mo, 1, Washington Times, July 20, (983, at 2 (c¢Laiming thac Ticle VII
"could really stand some more clouc") [hereinafter “July 20, 1983 EEOC Head"'.
EECC s Looking Closely at Affizmacive AcCion Rules. Thomas Tells Women's Group,
BNA Daily Labor Reporter, March 31, 1983, p. A-9. The Lawyers' Committee and
other civil rights groups have also advocated strengthening remedies under Title
ViT.
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found inherent in race-conscicus remedies.'*® Judge Thomas
blaxed the lack of appropriata civil rights penaltias for the
widespread accaptance of race-conscicus programs:'s
Today, the civil rights laws often appsar to be without
the teeth to ensurs nondiscrimination. and, as a
result, social engineering is substituted for a remedy
that fits the wrong.
In Judge Thomas’ view, a well-tailored rewedy would panalize
those who discriminate and would operate as a viable deterrent,
ultimately removing the need for broad group-based remadies.!**
Judge Thomas said that Title VII‘s eguitable remedies
are not as “compaelling” as the civil remedias available under
other statutes because they do not penalize emplovers who dis-
criminate.'” Judge Thomas repeatedly lamented that:
[Tlhera 1s scmething less than equitable about a system

that subjects an individual to stronger sanctions for
breaking inte a pajlbgx than for violating the basic

.

164 Sge October 19, 1983 Speech by Clarence Thomas ac the Universicy of

Virginia, p. 18 See also May 26, 1982 EEQC Chairman Thomas Reviews Role, supga
noce 138, at A-9

163 March 9, 1983 Speech by Clarence Thomas before the Equal Employment
Opportunicy Commission Seminar 'hereinafter "March 9, 1983 EECC Seminar Speech”!
See glgo May 20, 1982 Speech by Clarence Thomas befere the State of Missoury
Human Bights Conference, p 17 {stating that "(w]ith this anemic history, it is
no wonder there have been efforts to accomplish by figc what could not be
accomplished by the use of enforcement sanctions and disincentives for
discriminacion”)

%% See, e.g.. July 11, 1983 Speech by Clarence Thomas before the Incer-
national Associaction of Official Human Rights Agencies, in Philadelphia, Pa | pp
20-21 [hereinafter "July 11, 1983 Human Right Agencles Speech”’, gge also Latcer

to the Edicor from Clarence Themas, Hake Discpimingtion Expepsive, USa Today,
February 15, 1988

€7 See, e p., An Algernative zo Quotas HusC Be located, Washington Times.
August 6, 1984 (claiming thaz "[c]here should be a ¢ost %o discriminacion”y, July
20, 1983 EEQC Head, supra note 183, at 2
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civil rights of another human being.*

Judge Thomas halieved that the public does not parceive civil
rights statutes as providing effective remedies for discrimina-
tion because they lack such penalty provisions. In a freaquent
comparison, Thowas statas:

One significant difference between the antitrust laws

and the civil rights laws is the magnitude of public

acknowledgument that a violation will result in the

imposition of a meaningful remedy.'*
Lacking such penalties as the treble damages assesszed against
antitrust violators, the civil rights laws, Judge Thomas says, do
not “compand meaningful compliance~.!’” For Judge Thomas, the
obvicus solution is to "change the law to permit greater penal-
ties,” such as the compensatoery and punitive damages then allowed
under california law.!'’

In his Yale article, Judge Thomas identified other ways
to penalize discriminating employers including: allewing courts
to impose heavy fines and jail sentences against discriminators
who defy injunctiens: handing over control of a discriminating

employer’s perscnnel operations to a special master; and saeking

% July 11, 1983 Human Right Agencies Speech, supra note lé6, ac 20.21
See also Clarence Thomas, Discriminacion and jtg Effeccs. 21 Integrated Education
204, 205 {(1983)

8% March 9, 1983 EEOC Seminar Speech. syprg noce 165. ac l&

37 april 27. 1983 Speach by Clarence Thomas Co the American Newspaper
Publishers Associacien, pp 5-6

3nd i . : = o Befo 3 by n H g QTN on Jexn
Cperations, 99%ch Cong 15t Sess 105-06 (June 21, 1983) (scacement of EEOC
Chairman Clarence Thomas), gge glso March 22, 1984 Speech by Clarence Thomas
before che EEQC/706 Agency Conferemce, pp 2-3.
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spacific recruitment and hiring practice changas.'? However,
anyone detying an injunction ias obviously already exposed %o
savere sanctions by way of c¢ivil or criminal contempt. In
addition, a court snfercing Title VII has always had the power to
appoint a Spscial Master to oversae the affairs of a particularly
racalcitrant defendant: this actually occurred in the Sheet Metal
Workers case.!” Specific recruitment and hiring practice chan-

ges are already common features of litigated and consent dacrees.

This leaves penal sanctions for discussion. Some
criminal penalties for civil rvights violations already exist.'”™
Some or all of Title VII could also be criminalized, althecugh
most blatant, intentional civil rights viclations with identifi-
able victims could probably be prosecuted under existing law. In
that regard, scme State Fair Employment Practice Laws include
criminkl sanctionsz, but thase have not been seen as very effac-
tiva.

The bottom line with respect to Judge Thomas’s alterha-—
tives for arffirmative action is that they are not alternatives,
Thay reach proven cases of intenticnal discrimination against
identified victims, but much of what is considered to be discrim=-
ination today in this country under existing law cannot be proved

under that standard or does not constitute that type of diserimi-

12 affirpacive action Goals, supka note 78, ac 408.11
73 478 U.S. ac 432

1% cee 18 U S.C. 45 261, 242, 243, 265, 246 and 247,
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nation, including most disparate-impact employmant situations.

Judge Thomas answars that such discrimination is, at
least, far less significant than it used to be. We believe he is
incorrect; there is current svidence which establishes that such
discrimination remains pervasive,!’”? and numerous decisicna in
the 1980's and afterwards reflect its many cccurrences.

If Judge Thomas is right =--=- if, for example, there are
few significant discriminatory practices resulting in victims who
cannct be identified --- then there will be little further naeed
Eor affirmative action. When that happens, if it ever doaes,
Judge Thomas’s concerns about affirmative action will be substan~
tially relieved.

There is much legitimate concern, and Judge Thomas
expressaes such concern, over what are appropriate affirmative
action remedies in a particular case of proven discrimination, or
in the settlement of discrimination claims, or in legislation

providing for minerity set-asidas.!'’®

The taileoring of equita=-
ble relief in this area must truly be equitabla, and that is an
enormeously difficult task. Judge Thomas’s answer is to de away
with the remedy entirely, and that strikes at the heart of
astablished civil rights jurisprudence long recognized by the

Congrass, successive Administrations, and the courts.

173 cee the Urban Institute studies discussed above at 23-24
176 Drew §. Days III, Fullilove, 96 Yale Law Journal 453 (19873,
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(c) His FPolicy Rationale for Disapproving
Affirmative Action

In & 1987 profile of Judge Thomaa in The Atlantic, Juan

Williama related a atory Judge Thomas had told him years be—

fore:”’

He was on the back porch, playing blackjack for pennies
with some other boys. As the game went on, one boy
kept winning. Thowas finally saw how: the cards were
marked. The game was stopped. Therae were angry words.
Cards were thrown. From all sides fast fists snatched
back lost money. There could be no squitable redistri-
bution of the pot. The strongest, fastest hands,
including those of the boy who had been cheating, got
most of the pile of pennies. Some of the boys didn’t
get their money back. The cheater was threatened. The
boys whe snatched pennies that they had not lost ware
also threatened. But no o¢ne really wanted to fight --
they wanted to keep playing cards. So a diffarent deck
was brought out and shuffled, and the game resumed with
a simple promise of no more cheating.

That story, Thomas said, is a lot like the story
of race relations in America. Whites had an unfair
advantage. But in 1964, with the passage of the Civil
Rights Act, the government stopped the cheating. The
question now is, Should the govermment raeturn the
ill-gotten gains tec the losars -- the blacks, the
Hispanics, and the women who were cheated by racism and
saxism? Does fajrness mean reaching back into the
nation’s past to undo the damage? . . .

Thomas believes that government simply cannot make
amends, and therefore should not try. The hest it can
do is to deal a clean deck and let the game resume,
enforcing the rules as they have now come to be under-
staood. “There is ne governmental solution,” Thomas
said. ~*It hasn’t been used on any group. And I will
ask those who proffer a governmental sclution te show
me which group in the history of this country was
pullad up and put into the mainstream of the economy
with governmental programs. The Irish weren’t. The
Jews weren‘t. Use what was used to get cthers into the
econowny. S$how us the precedent for all this experimen-
tation on our race.”

177 1987 Aclantic Profile, gupra nece 83, at 78-79,
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He returned Co the idea of the chaatsr on the
porch: “I would be lying to you if I said that I didn’‘t
want sometimes to be able to cheat in favor of those of
us were cheated. But you have to ask yourself
whether, in doing that, you do violence tc the safe
harbor, and that is the Constitution, which says you
are to protect an individual‘’s rights nc matter what.
Once you say that we can viclata somsbody alse’s rights
in order to make up for what happensd to blacks or
other races or other groups in history, then are you
setting a precedent for baving certain circumstances in
which you can ovarlook another person’s rights?~

When government doas try to help, Judge Thomas believes, it fails
to help thosa really in need. ~[T]hose who are the best prepared
are the beneficiaries of programs and policies which are, or
should be, designed tc help the least prepared.~'’

Judge Thomas has also voiced graat distaste for poli-
cies that classify people into groups, even whaere this is neces-
$ary to address a pattern of discrimination. His convietion that
this is inappropriate is so gtrongly felt that he is willing to
abjde by it even at the price of rendering the civil rights laws
powarless to deal effectively with broad patterns of discrimina-
tion.'™®

If wa permit taking race into account in classifying
peaopla, Judge Thomas arguaes, we undermine the only principled
dafense against racial discrimination.'®

The NAACP, the Urban Leaque and other civil rights
organizations considered it a victory when we got the

'8 fune 7, 1982 Speech by Clarence Thomas to an EEOC Workshop sponsored by
the Associated Industries of Alabama, p 8

179 5ee the discussion above at 29-30

13 Ingervisw in 1984 with Clarence Thomag. princed in You Ba the Judge, The
Capical Spotlight, July 25, 1991, ac 1.
H
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Civil Rights Act of 1964, which peointedly said, don’t
consider (race and national oriqgin]. <civil Rights
organizations fought for the public not to consider
racea when one goes for a job.

. . . Once you start conceding that under cartain

circumstances, one can consider race, you are setting a

precedent for the considaration of race in a lot of

other instances. If it is okay to consider that I am

black to get a job, why isn‘t okay to consider that I

am white to get the same job?

Judge Themas’s many public statemants de not adegquately
address the difficulty of providing any meaningful remedy for
pattarns of discrimination if affirmative action is net allowed,
and if it is not possible to determine which particular black,
Hispanic, Asian or female candidates would have been saelected in
the absence of discrimination. The problem is a very real one,
and it arises frequently. If there is no meaningful remedy, even
an intentional discriminater would have succeeded in its primary
goal: keeping its workferce lily-white, or Angle, or male, or as
much 8¢ as possible. Such an employer does not limit itself to
keaping a particular black, Hispanic, Asian or wcoman out: it
wants to keep as many as possible out. A remedy which does not
deprive the employer of such a goal is ineffactive.

It is not an adequate answer to reject the promotion of
potential victims because the precise victims are unknowable. If
such rejections were to become the law, minorities and women
would be left without the hope of a meaningful change in their
workplace and would have correspondingly little incentive to file

charges and litigate cases.

There is a substantial gquestion whether Judge Thomas
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would vote to overturn the affirmative-action decisions the Court
handed down from Heber to Johnson and Paradise, and thus to leave
sinorities and women without any effective remedy for past
discrimination in thosa cases where individual victims cannot be
pracisely identified.

. Judge Thomasz’s Positions on Fullilove v, Klutznick,
and _on Set-Asides of Governpent contracts for
Minority cContractors
Judge Thomas has denounced the Supreme Court’s decision
in Fullilove v. EKlutznick,'* which approved Federal legislation
requiring that at least 10% of the Federal grants from the puklic
works projects being funded be gset aside for minority business
enterprises, The legislation was passed as a Congressjional
afforc to halt years of exclusion of minerity contractors from
the business opportunities created by such public-works projects.
Congress had included the provision in the Public Works Employ-
ment Act of 1977 after receiving “abundant evidence® that minori-
ty businesses had heen denied affective participation in public
contracting opportunities *by procurement practices that perpetu-
ated the effects of prior discrimination.*!'®?
While individual Justices in the majority disagreed
about the standard to be used in reviewing race-conacicus reme-
dies, a)l agreed that the program satisfiad whatever level of

scrutiny they applied, as it was "equitable* and “reascnably

19 448 U.5 448 (1980).
181 448 U.5. ac 477-78 (opinion of Burger, C.J.}.
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necessary to the redrass of identified discrimination.”®

Judge Thomas dencunced the Court’s decisien in Fulli-
lgve for accepting the idea the Congress has *virenally unlimited
power.”'"* In fact, each of the opinions of the Court stated an
explicit and far from unlimited standard for review of congres-
gional racial classifications.

Judge Thomas’s criticism of the Court'’s decision in
Fullilove is tame compared to his criticism of the Congress which
enactad the provigion at isgsue. Judge Thomas wrota:

Hot that there is a great deal of prineciple in Congress

itself. Wwhat can one axpect of a Congress that would

pass the sthnic set-aside law the Court upheld in

Ve Vv ? What the two branches were
saying is this. . . . Congress can devise laws justify-
ing racial and ethnic set-asides on the basis of its
powers to regulate interstate commerce. Any "equal
protection” component of the Flfth Amendment due pro-

cess clause is irrelevant. . .

In fact, in enacting the remedial provision to assure minority
business enterprises a portion of public works contracts, the
Congress was relying on "an amalgam of its specifically delegated
powers”:!® gpecifically the spending power, whose reach, Chief

Justice Burger said, is as broad as the Commerce Clause,’? and

12 448 U.S. at 510, 516 (Powell, J., concurring)

“ Giwil Raghts as a Principle, supra note 9, at 399

8 14 at 396 In a 1988 speech, Judge Thomas appeared to axXpress a
genaral denunciation of Congress’ role in the arena of civil rights. 3ge april
18, 1988 Tocqueville Forum Speach, supra nore 40, at 20 (Congress has "proven to
be an enormous obscacle to the positive enforcemenc of ¢ivil righcs laws that
protect individual freedom™)

186 448 U S at 473 {opinion of Burger, € J )

187 448 U S at 475
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Congress’ enforcamant power under Section 5 of the Pourteenth
Amandment.
Soncluaion '

Bacause Judge Thomas is a nominee for a lifeatine
pesition on the highest court in the land, his stated views must
not only withstand rational scrutiny, but must demonstrate that
he has the ability to work within the framework of over two
hundred years of established Supreme Court precedent to address
the difficult issues that are sure to arise.

Judge Thomas has criticized most of the judicial and
statutory building blocks for the protection of civil rights in
this country =---+ not only admittedly controversial and difficult
court dacisions and governmental policies, but also those widely
accepted as fundamental to the protection of civil rights for
4Y¥ery American., Judge Thomas has alse attacked the Court and the
Congress for their role in laying down those building blocks,
argquing instead for a “limited government* that would leave
americans with rights but uncertain remedies =-=-- or no remedies
at all =--- for violations of thosa rights.

Moreover, Judge Thomas has presented a novel and
ill-considered constituticonal theory as an alternative to the
jurisprudence of the Supreme Court since Brown v. Board of
Education. The potential consequences of this theory for Supreme
Court jurisprudence in a wide array of constitutional issues are
enormous. There is no sign in Judge Thomas’s statements and

writings that he has thought through the implications of his

- 76 =



229

LAWYERS' COMMITTEE FOR CIVIL RIGHTS UNDER LAW

theories.
Judge Thomas’s abrupt and unexplained changas of

’ position on the breadth of discrimination in this country, on the
Griggs rule, on the Unifore Guidelines for Employes Selection
Procedures, on the use of statistical evidence in proving Adis-
crimination, on the remedies for discrimination in the commen
situation in which the form of the ewployer’s discrimination has
made it impossible to prova which particular ainorities or women
would have been selected in the absence of discrimination, and in
the propriety of goals and timetables as devices for measuring an
smployer’s compliance with the law, do not demonstrate the
reflection before reaching impertant conclusions which is assen-
tial in a Justice of the Supreme Court.

We urge the Senate not to confirm this nomination.

.
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CABLE ADDRESS LAWCIV, WASHINGTON, DC
TELEX 205662
FACSIMILE (202) 842-3211 or (202) B42-0683

September 30, 1991

Ms. Anne Rung

Senate Judiciary Committee
Room 224 Dirksen Senate Bldg.
Washington, D.C. 20510

Dear Ms. Rung:

Attached is the corrected version of the Lawyers' Committee
for civil Rights Under Law's letter to Senator Joseph Biden dated
September 20, 1991 reguesting inclusion of William H. Brown's
testimony and other documents. Please substitute the attached
letter for the one you previously received.

Sincerely,

y VA A

Barbara R. Arnwine
Executive Director

BRA:vpj
Attachment

cc: William H. Brown, III
Herbert M. Wachtell
Dean Erwin Griswold
The Executive Committee
The Ad Hoc Committee on

the Thomas Nomination
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CABLE ADDRESS {AWCIV, WASHINGTON.DC
TELEX 205662 SAP
FACSIMILE (202) 842-3271 or (202) 842.0643

September 20, 1991
VIA N

Honcrable Joseph R. Biden
Chairman

Committee on the Judiciary
United States Senate
Washington, D.C. 20510-6275

Re: Formal Request for the Inclusion of the Tes-
timony of the Lawyers' Committee for civil
Rights Under Law and Related Documents in the
Record of the Confirmation Hearings of Judge
Clarence Thonas

Dear Senator Biden:

On September 10, 1991, we transmitted to the Senate
Judiciary Committee, by letter to you, a statement in opposition
to the confirmation of Judge Clarence Thomas as an Associate
Justice of the United States Supreme Court. We included with
that statement the names of individual members of the Board of
Trustees and others affiliated with local Lawyers' Committees who
endorsed the statement. We also included a concurring statement
and three statements of dissent. Moreover, we included a lengthy
Memorandum on the nomination of Judge Clarence Thomas,
discussing, in detail, the reasons that the Lawyers' Committee
opposed the confirmation of Judge Thomas.

On September 17, 1991, Dean Erwin Griswold and myself
testified before the Senate Judiciary Committee on behalf of the
the Lawyers' Committee. In light of the number of groups which
requested an opportunity to testify, we greatly appreciated being
given the occasion to appear before the Senate Judiciary
Committee. At the time of our testimony, we submitted written
copies of our testimony to members of the Senate Judiciary
Committee and to the recording secretary who was present at the
Hearings.
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Honorable Joseph R. Biden
September 20, 1991
Page 2

Although we have already submitted our written testimony and
other related documents to all of the members of the Senate
Judiciary committee, we formally request that these documents be
included in the record of the Hearings on the Confirmation of
Judge Clarence Thomas. Furthermore, we would like to update the
list of names appended to the statement in opposition to the
confirmation of Judge Clarence Thomas and the dissent. As is
reflected on our updated list, ninety members of our Board of
Trustees have signed the statement of opposition in their
individual capacity and seventy-eight lawyers affiliated with
local Lawyers' Committee have joined in expressing their
opposition. One additional member has joined the dissent, for a
total of eight dissenters.

To faciliate the inclusion of these documents in the record,
we enclose three complete sets of the documents which the
Lawyers' Committee requests be entered into the record of
confirmation Hearings of Judge Clarence Thomas. If possible, we
would appreciate it if these documents are included in the record
of the afternoon session of September 17, 1991, following or near
the recordation of ocur testimony.

Once again, we appreciate being given the opportunity to
testify before the Senate Judiciary Committee. We would also
like to express our appreciation for the efforts made by all of
the members of staff, including Mr. Jeff Peck, in facilitating
cur participatioen in this process.

Very truly yours,

William H. Brown
Co-Chair

Enclosures

cc: Honorable Strom Thurmond
Ranking Minority Member
Committee on the Judiciary
United States Senate
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The CHAIRMAN. Thank you, Mr. Brown,
Dean Griswold, welcome.

STATEMENT OF ERWIN N. GRISWOLD

Mr. GriswoLb. Thank you, Senator. Obviously, I can only sum-
marize. It seems to me, however, that the present hearings have
left open several basic and important issues. No one questions that
Judge Thomas is a fine man and deserves much credit for his
achievements over the past 43 years. Butf that does not suppori the
conclusion that he has as yet demonstrated the distinction, the
depth of experience, the broad legal ability which the American
people have the right to expect from persons chosen for our highest
court.

Compare his experience and demonstrated abilities with those of
Charles Evans Hughes or Harlan Fiske Stone, with Robert H. Jack-
son or the second John M. Harlan, with Thurgood Marshall or
Lewis H. Powell, for example. To say that Judge Thomas now has
such qualifications is obviously unwarranted.

If he shovld continue to serve on the court of appeals for 8 or 10
years, he may well show such qualities, and I hope he does. But he
clearly has not done so yet.

1 have no doubt that there are a number of persons—white, Afri-
can-American, or Hispanic, male or female—who have demonstrat-
ed such distinction. I do not question that the President has the
right to take ideological factors into consideration, and it seems
equally clear to me that this committee and the Senate have a
similar right and power. But that is no reason for this committee
or the Senate approving a Prestdential nominee who has not yet
demonstrated any clear intellectual or professional distinction.

And the downside—and this worries me profoundly—is frighten-
ing. The nominee, if confirmed, may well serve for 40 years. That
would be until the year 2030. There does not seem to me to be any
justification for taking such an awesome risk.

Judge Thomas' present lack of depth seems to me to be demon-
strated by his contact with the concept of natural law. He has
made several references to natural law in his speeches and writ-
ings, though it is quite impossible to find in these any consistent
understanding of that concept. This is very disturbing to me be-
cause loose use of the idea of natural law can serve as support for
almost any desired conclusion, thus making it fairly easy to brush
aside any enacted law on the authority of a higher law what
Holmes called a brooding omnipresence in the sky.

That is bad enough, but the nominee has now said to this com-
mittee that he does not think that natural law plays any role in
constitutional decisions. And this is frightening, indeed, for it is
quite clear in the 200 years of this country under the Constitution
that natural law concepts do have an appropriate role, sometimes
in modern times called moral concepts, law and morals, not in su-
perseding the Constitution but in construing it.

There are a number of excellent articles in this difficult field.
The great Princeton scholar, Corwin, wrote on the higher law back-
ground of American constitutional law. Professor Fuller wrote a
book on the morality of law. The philosopher, not a lawyer, Raul,





