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(Statement of Frank Brown, professor ¢f eooncmics, DePaul University, and Cheirmsn, Watiinel-
Aesocisticn for Personsl Rights in Biucation(KAPEE), speaking on behalf of WAPRE, to the V.S,
Senate Judiciary Committes at the hearings oo the nimination of Julge Antonin Soalis to the
U.S.Supreme Ocurt, Sensts Office Building, Washingtom, D.C. Aug. 6, 1386).

PERSOEAL RIGHTS AT TEE U.3.SUPRIME COUR?

I am Fronk Brown, an sconomics professor st DePevl University, and, in speaking here as
Coairman of the Mational Aesoolstion for Personal Rights {n Buoation(NAPRE) wish first to
thank the Senate Judiciary Committes for the opportunity to present cur position on and oux
ratiosals for the nomimation of Judge intonin Scalia to the UV.S.Suprems Court.

WAFRE is & group of parents dedicetsd to the personal oivil snd constitutional rights of
families, parents, and students to aosdewio fyeedom and religious liberty in educstion. We
bold that if families are taxed by goverument for schosling then thay should have s pight to
an equitable share of the taxes, especially their own, to enrcll their children in schools of
thair oholce, including thoss with churdi-relsted base.

Thie is & ofivil right and oivil Ui in all other dsmocracies of the West, but
in Amerioa 1t 1is saong the most adused of rights, For tazpaying parents ape told
mtthymoithrumtmtumtomm&dmtobomnoolmndnm
achooling or else forfeit their education taxzes and seek out private resources to fulfill the
public obligation to sohool their children, a task well-nigh impossible for many parents,
especially the low-inocms. MAPER points cut that many familien, inclwling itz own, have besn
baxt by thin system.

This state system 1z not & produst of the Founding Fethers. Its prototype was the Mussn~
chusetts system developed in the mid-19th century by Hexwos Marm, an sducstional statist in-
different to parentsl cholos. Eince then stete school systems have grown, sspecially in the
earlier days through the political support of lesding meligious sects, many of whose parents
are novw questioning the wisdom of their allimnce with the state in the matter of schooling,

Tp heal 0ld wounds sad to meet new Deeds many state legislat ™ have tn recent decades
enacted many laws t0 extend the benefits of the education taxes to all children, including
thoss in church-related and othsr private schools, but unfortunately the U,S.Suprems Court
bas dlocked almost all theas effcats,

The prime souros of the Court's argument is the interpretation by Justice Bugo Elsck
L LVErson, 1941) of the Establishment Clause of the First imendment, in whioch he relied almost
exclusively oo the muccessful strugele of Madlson and Jeffermon in Virginis to outlaw any ome
church or religicn being given preferential tax status.

mt.pmwmmtm“ammmmmmmmm
m.mmmmemmtmu»mme»xm.-uu
nor the Pedersl government could pase lawe vhich “aild all religloms™, but there is no histor=
ifoal proof, m constitutional jJustification, mo precedent, no gtape dscisip for this oonclusion.

Mudmnmthhnﬂnwn. mmm:««wwmnm

te the ocongr debates out of which the Mirst Amendment

' vhich in reporting the debates on the reti=

fication of the constitution in the various siates furnishes abundant proof that the people

of the time widely oonsidered establishment of religion to be government swpport of one pre—
farred church or religion,

But, despite its exrrore or perbaps because of them, the Hlack doctrine, Telying om his
wabatitution of his newly-forged comatitutionsl weapon of “absoluts sspaxetion of church and
and siate” for the language of the Constitution, is the foundation for the theory of the sepa=
ration of the state and religion and for the denial of education tax equity to children in
olmrch-related schocls,

In thus placing the perscmal education rights of parents and students under a church-state
wborella, Black and his allies have practically nwllified the guarantees of these rights by
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the Betablishment and Free Exevoise clauses of the First Amsnsment, the liberty snd property
provisicns of the Pifth Amendment, and the libexrty and property and squal proteotion of the
lows provisions of the Fourtesnth Amendment, but these rights have their own oonstitutional
standing and axe in o wy ocutingent cn the constituticml status——or lack of statupe——
of axy olxrch or religiom.

We 40 not fear the Comstitution. We respeot Lt. DBat we fear and dc ot respect jusiioss
who hawe gotten out of hand.

Yortuately the Elack dootrine bas not besn able to obtain full scospiance om the Oourt,
with aloost aAll ite decisions om this satter dwwwing persistent dissent from fellow-justicss.

Thos then-Chief Justios Mgu'(lnk v. Plttenger, 1975) meid in dlssents"One ohm only
bope that, at some the Court will ocme to & moxe enlightensd and tolerent view
of the First imendment' sxsroise; thus sliminating the denial of squal protecticn
mmldmmm—-ﬁmmu,amtlhlmrnuctleﬂnmtmflﬂlxlmtod
aid to childven is pot & step toward establishing a state religionwe~at least while this !
Court sits,*

huttmumwnmmmtowmmmttnanmhh
vote on Judge Antonin Scalia.

¥We recommend him bactuse he is & scholar, Ve have besn severely mrt in recent decadss
by lack of scholarship on the Court and we weloome him,

We rectmmend him because he respects the Comstitution, Bome jJustioss conalidsr the con=
stitution as apachronistic and as 1ittle more than & set of noble pronouncessnts, but we
believe that there is great wisdom. in this docoment, certeinly in the sres of our discussion
bare today, ths persomal rights of parsnts and children,

wmmmhmumwerlummtun " A victime
-tthocwrtofthomlttc.mhthm.ut mthntofm.nmmm
saddnts insight into thie cormerst of A jur! Ws also note that s Couwrt
mtmmmm-nmutxmmmmummwnfmuun

We Tecommend him beoause we beliewe that be will Be & judge and not & legislatcyr. Ve
bave suffered too much from s U,.S.5upreme Court which has legislated itself into s National
mm.mmmmrﬁmummu-ummmmmm

First Amendment, Llong been blooking the public policy attewpts of mexy
legislatures to provide for the extension of educational benefits to all ohildren,

Finally,we Tecosmend Antonin your ocommitiee hmnm:mtutmrwl
sod Iiberties in sducition of parents mamuulb:mnm
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