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UNITED STATES COURT OF APPEALS
DISTRICT OF COLUMBIA CIRCULY
WASHINGTON, DG ROOO!

RUTH BADER GINSBURG

Uit STATES SWMEWT J0aE

July 27, 1993

Ssnator Joseph R. Bidan

Senate Committes on the Judiciary
United States Senate

Washingten, D.C. 20510

Dear Banator Biden:

Enclosed, please rmd BY responges to the written questions
you forwarded to me toda

With appreciation for your intarest.

Sincerely,

ot foas Dol

Rauth Bader Ginsbury

Enclomsures



570

Responses by Ruth Bader Ginaburg to Written Questions
by Senator Joseph R. Biden, Jr., received July 27, 1963

1. The doctrine of deference to agency constructions of
statutes applies when "C ess, through sxpress delegation or
the introduction of an interpretive gap in the statutory
gtructura, has delegated polioy-making authority to an
adninistrative agency.® Pauley v. Beihenergy Mines, Inc., 111 §.
ct. 2524, 2534 (1991). The first step in deviding whether
defarsnce is due, therefore, is to determine {f the statute
itmelf anawars the question, leaving no gap for the Aag to
£ill. This step requiras the courts to “employ(] traditional
tools of atatutory oconstruction.® chevron U.S8.A. Ine. v. NRDC,
Ino., 467 U.S. 837, 842 n.9 {1584}. The courts must examnine “the
language and structurs of tha Act as a whole® (Dole v. United
Steelworkers of America, 494 U.8. 26, 41 (1990)) and any other
pertinent evidsnce of the statute’s proper meaning, including its
legislative history (id. at 41-42} and “its object and polioy"
(id. at 35 (internal guotation marka omitted)).

In ghort, the task of statutory construotion for thae courts
is neither wechanical nor narrow. Statutery language that might
seen ambiguous in imolation, pressnting a "gap" for the agency to
£ill, can take on a clear neaning in the light of full judicial
consideration of congressional intent. Only if the reviewing
court concludes that mcre than one answer is consistant with the
congressional will expressed in the statute, having fully
considerad the ralevant materials, ie tha agenoy charged with
adninistaring the satatute cwed daferencas.

Even then, deference iz liwited, because the reviewing
court must determine whether the particular construction advanced
by the agency is a "reasonabla interpretation.® Chevron, 467
U.S. at 844. Lack of a single congrassionally determined meaning
does not give the agancy license to adopt any view it pleases.
The agency view must itself be consistent with statutory language
and congrossiona) pelicy. <Chavron, 467 U.8. at 84)-45; Pauley,
111 &, ct. 2534-35, Bayond that, the agency position must -~
whether treated as a matter of astatutory interpratation or as a
natter of administrative pollcymaking subject to normsal APA-
review standards -- be internally reasonable. It must reflact
reasoned decisiornmaking, judged in light of such factors as the
thoroughness of the agency’s oconsideration of aevidence and
policies, the need for expesrtise on the question, and the
congistenoy of the agency position with earlier views or the
presence of articulated reasons for changing such views. JId. 1In
this voempoot as in the inftiml task of etatutory construction,
the judicial role is anything but mechanical.

In the ond, the ocourts’ task is to ensure rational
adminigtration consistent with governing law, giving full weight
to authorivative guldancs from Congress. The *“tensions* you
describa are alvays present in detarmining where congressional
constraint laaves off and agency discretion begina, The Process
denaiis sonetinmes-dirficult judgment calls about when congress
has spoken with suffjoient clarity. Greater legisclative clarity,
of courss, raduces tha diffioulty of these judgmenta.

2. This is to confirm the response I gave to the
Committes’s gquestionnaire: No attempt was mads Dby anyone
associated with the Administration to obtain a commitment
g:::eminq, or to determine, how I would decida any issue or



571

WRITTEN QUESTIONS FOR RUTH BADER GINSBURG
FROM SENATOR STROM THURMOND

I want to ask you a few gquestions about the 10th Amendment
to the United States Constitution.

As we all know, and as discussed here, the Constitution was
submitted to the states by resolution of the Constitutional
Convention on September 17, 1787. South Carolina was the eighth
state to ratify on May 23, 1788.

The Bill of Rights, the first ten amendments to the
Constitution, was propeosed by Congress onh September 25, 1789,
and declared ratified con becember 15, 179%1.

After the Constitution was submitted and before it was
ratified, assurances were made to Legislatures of the several
states that the 10th Amendment as part of the Bill of Rights
would become a part of the United States Constitution. These
assurances assured the ratification of the Constitution.

What is your view of two levels of sovereignty guaranteed by
the Constitution--State sovereignty and federal sovereignty?

What is you view of the separation of powers doctrine as
enunciated by the founding fathers and guaranteed by the 10th
amendment?

What weight will you give to the 10th Amendment when
considering laws enacted by Congress that pre-empt state
authority and sovereignty?

In your judgment, does the 10th Amendment have meaning and
worth today and in the future?
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UNITED STATES COURT OF APPEALS
SISTRICT OF COLUNBIA CIRCUIT
WASHINGTON, DG 20001

RUTH BADER SINSRURG
UNITREE PYATES CINGUIT SUoBE

July 27, 1983

The Honorable Stroa Thurmond
Senate Committes on the Judiciary
United stataes Senate

Washington, D.C. 20510

Dear Senator Thurmond:

Your quastions about tha Tenth Amendmant were forwarded to
me yesterday. I encloga a response, which Y hope you will find
gatigfactory.

With appreciation for your interest.

sincaraly,

ol Kot

Ruth Bader Ginsburg
Enclosure
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Response by Ruth Bader Ginsburg to Vritten Questlons
of Senator Strom Thurmond, received July 26, 1993

In responue to the four gquestions you asked about the Tenth
Amendment, I have several overlapping thoughts and therefore hope
you will find this composite answar satisfactory. The plan for
dual sovereignty, cenfirmed in, and rainforced by the Tenth
Amendment, is a core part of our Nation’s history and an important
reason for our Nation’s success. Juatice Black, in Younger v.
Harris, 401 U.8. 37 (1871), spoke eloguently on thie subject when
he referred to tha essential character of "Our Federalism." Many
other Justicea have expressed eimilar views over tha yaars. "our
Pedaralism® has inepired foreign systems, notably, the European
Econonic Community members, and the motivating spirit of the Tenth
Amendnent should continue to contribute to the greatness of tha
United States.

As you nota, the Tenth Amandmant ic wvital <to the
constitution’s separation of powers scheme. The separation for
wvhich the Founders provided 1is indicated both by the tripartite
structure established in the first threea Articles of the
Constitution, and by the Tenth Amendmant. Further recognition of
the acvereignty of the states is contained in the Guarantee Clausa
of Article IV, saction 4.

Today, as in earlier years, the Tenth Amendment sarvas as a
basic reminder =-- first to Congress and then to the courts in
intarpretingnnanqrassional actions == that the national government
is one of limited powars and that the moveraignty of the states is
& cornerstone in our conatitutional atructure. In epecific
application, the Amendment requires Congress to be clear and
carsful when it considers displacenent of state authority with
federal programs; and it requires the courts to insist on such
clarity in cases involving claims that Congrese has pre-empted
state legiglativa, regulatory, or judicial autherity.
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WRITTEN QUESTIONS FOR RUTH BADER GINSBURG
FROM SENATOR HERB KOHL

1. My home state of Wisconsin has taken a lead In allowing
televised court proceedings. So | was especially pleased with your
support for allowing cameras in the courts when you discussed
this matter with Judge Heflin yesterday and with Senator Hatch
today. But I'm not sure precisely where you stand with respect to

televising Supreme Court oral arguments.

Almost two years ago, Justice Thomas told this Committee
that "it would be good for the American public to see what's going

on there" - meaning the Supreme Court.

QUESTIONS: Do you agree with Justice Thomas? Do you

personally support televising Supreme Court oral arguments?
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UNITED STATES COURT OF APPEALS
DISTRICY OF COLUMBLA CIRCUIT
WABHINGTON. DC 20001

AUTH BADER GINSBURA
UTE R STAYER TRGHIT JuBds.

July 27, 1893
The Honorabls Herbart Kohl
Senste Committee on the Judiciary
United States Esnats
washington, D.C. 20518
Daar Sanator Kohl:

Your written questicon, dated July 22, 159), was forwarded to
me yesterday. I enclose a response, which I hope you will find
satistfactory.

with appreciation for your interast.
Sincerely,

AL ﬁwmj

Ruth Bader Ginsburg

Enclosurs
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!uponu by Ruth Bader Ginaburg to Written Quastion
of Senator Herbart Kohl, dated July 22, 1993

As I suggestad at the Hearings, televised llate
procesdings can convey at cnos a picture not easily drawn in
words apoken outside the courtroom. One can also view tslevised
procoedings as an axtension of the U.5. tradition of open

procasdings.

I am sensitive, however, to concerns about distortion, and
considexr essential court control of any editing. Furtharmore, I
appreciate the need for ?ood will among colleagues, and would not
push my aimjprgtmnc. without first hearing the viaws of othears
on this sud

Sust now an experiment with televized proceedings i=s ongo.lng
in the federal courts, with several district courts and courts of
appeals as participants. A report based on sxperience will ba
made to the U.5. Judicial Confsrence and the Conferenca may
thersafter adopt a resolution on cameras in courts, It would ba
judicious te avait the Conferanas report sc that Supreme Court
practice can be developad in light of the Confersnce discusgion
and recommendations.
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COMMITTERS
LARRY PRESSLER
SOUTH DAKDTA FOREIGN PELATIONS.

COMMERCE SCIENCE AND
TRANS FORTATION

Hnited States Denate s ot

WASHINGTON. DC 205 10-4 101 SMALL BUSIESS
JuDCIARY

July 23, 1993

The Honorable Ruth Bader Ginsburg

U.S. Supreme Couxt Nominee

c/o Senate Judiciary Committee

Dirksen Senpate Office Building, Room 246
Waghington, D.C. 20510

Dear Judge Ginsburg:

As I mentioned in my quedtioning last Wednesday, I would
appreciate your answering for the record the enclosed guestions
regarding issues of interest to the small business community.

Thank you for your attention to this tter.

LP/gwg
Enclosures
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SMALL BUSINESS

| would like to ask a couple of questions relating to business
issues. While Ranking Member on the Small Business Committee, |
intend to devote considerable aftention during this Congress to
improving the business climate for the small businesses of my state
and throughout the nation.

MINORITY SET-ASIDE PROGRAMS

In City of Richmond v. Croson, 488 U.S. 469 (1989), the Supreme
Court overturned a minority set-aside program that had been
implemented by the City of Richmond, Virginia. In doing so, the
Court outlined a two-part test that must be met if state and local
governments are to implement constitutional set-aside programs for
minority contractors.

As | understand the test, it requires that local public sector entities
must base remedial minority set-aside programs on their own past
discriminatory practices -- not on more general societal wrongs that
precipitated past discrimination against minority groups, even if
ample historical evidence supports such a finding. Once a strong
tactual predicate is established, state and local governments must
develop a set-aside program narrowly tailored to a specific goal.

You had occasion to apply the Croson standard in O’'Donnell
Construction Company v. District of Columbia, 963 F.2d 420 {1992).
In that case, you wrote a concurrence in which you held with the
majority that the District of Columbia Minority Contracting Act
violated a local non-minority contractor’s Fifth Amendment right to
equal protection. You agreed that under the Croson test, where
"race classification is resorted to for remedial purposes, measures
must be narrowly focused and supported by a strong factual

predicate”. You also agreed that the District's Minority Contracting
Act "falls short on both counts."

However, you go on to state that you concur *with the
understanding, made clear by Croson, that minority preference
programs are not per se offensive to equal protection principles,
nor need they be confined solely to the redress of state-sponsored
discrimination.”
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1) First, do you believe | have stated the holding in Croson
correctly -- that (1) a state or locality must demonstrate a
compelling governmental interest by relying on prior
discrimination by the state or iocal government itself; and (2) a
resulting set-aside program must be narrowly tailored to
accomplish a remedial purpose?

2) Could you elaborate on what you meant in your O’Donnell
concurrence when you state that it is your "understanding” that
minority preference programs need nct "be confined solely to
the redress of state-sponsored discrimination.”

Over 75 percent of the states and more that 190 U.S. localities
have implemented some form of set-aside programs for minority
contractors. In many of these instances -- such as in Richmond
and the District of Columbia -- these programs were developed
using the guidance of Fulliiove v. Klutznick, 448 U.S. 448 (1980}.
However, cases such as Croson and Wygant v. Jackson Board of
Education, 476 U.S. 267 (1986) hold that Fullilove does not provide
an appropriate standard for state and local governments since it
applied to actions of the U.S. Congress taken under its specific
constitutional mandate to enforce the dictates of the Fourteenth
Amendment.

3) Do Croson, Wygant and their progeny provide state and local
governments with a standard clear enough that they can revise
their Fullilove based minority set-aside programs in such a
manner as to make them constitutional? My basis for this
question once again is your statement in O’Donnell that these
programs need not "be confined solely to the redress of state-
sponsored discrimination” and your additional statement that
*remedy for past wrong is not the exclusive basis upon which
racial classification may be justified."

4) Do the caveats you expounded in O’'Donnell demonstrate your
belief that communities and states can develop constitutional
minority set-aside programs based on standards other than
those established by Croson? If so, doesn't this leave the
future of Croson somewhat unclear and the job of state and
iocal officials trying to develop a constitutional program much
more difficult?




EMPLOYER V. UNION RIGHTS

image Display Division of Xide rporation v. National
Labor Relations Board, 924 F.2d 245 (1991), you voted in the
majority in a case involving a series of actions taken by Xidex
Corporation following its purchase of a new plant that had been a
union shop. The union alleged many of these actions constituted
unfair labor practices. An administrative law judge and the NLRB
agreed with the union on several points and you enforced their
orders against Xidex.

1) In Xidex, the Circuit Court relied on the holding in NLRB v.
Brown, 380 U.S. 278, 287-88 ((1965) that "antiunion motivation
will convert an otherwise ordinary business act into an unfair
fabor practice." Please elaborate on what you understand this
standard to mean.

2) The Circuit Court in Xidex also makes the point that in
conducting its review of NLRB actions, it would extend
deference to the Board’s findings of fact. Indeed, the court's
opinion cites 29 U.8.C. 160(e) and explains its decision is
governed by the statutory language that *the findings of the
Board with respect to questions of fact if supported by
substantial evidence on the record considered as a whole shall
be conclusive."

a) Please explain your understanding of the phrase
*substantial evidence on the record considered as a whole."

b) Do you find the use of the word “substantial" particularly
instructive in making a fact-based determination that the
National Labor Relations Act has been violated?

3) At another point in the opinion, the Circuit Court notes that
"although a showing of antiunion animus does not
automatically establish a violation of [the Act], it places on the
employer the burden to prove that it would have undertaken
the action alleged to be an unfair labor practice even in the
absence of the antiunion sentiment." The Court goes on to find
that "{h]ere, the employer failed to carry its burden; the Board
was therefore justified in finding a violation" of the Act.
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a) What evidentiary standard must a union meet in order to
demonstrate "antiunion animus® sufficient to shift the
burden of proof to the company?

b} What evidentiary standard is applied to employers once the
burden of proof has shifted to them in these cases?

INCOME TAX DEDUCTION FOR HOME OFFICE EXPENSES

Earlier this year, the Supreme Court, in Commissioner v. Soliman,
113 8. Ct. 701 {1993), limited the availability of the home office
income tax deduction for many taxpayers. While 1 know you did
not have occasion to write an income tax opinion during your years
on the Circuit Court, as the ranking member of the Smali Business
Committee, | would like to explore this issue. | am troubled by the
decision in Soliman and what it could mean for small business men
and women and other self-employed individuals.

As you may know, the issues in Soliman, revolved around an
anesthesiologist who practiced in three local hospitals--none of
which provided him an office. He used a room in his home for
administrative office functions such as records keeping and billing.
While the District and Circuit courts allowed his deduction of
expenses associated with his home office, the Supreme Court
reversed and created new factors to be considered in the
determination of whether home office expenses are deductible.

In essence, it seems to me the decision wrote two new conditions
into law--conditions that appear nowhere in the tax staiutes written
by Congress. The Court held that in deciding whether to allow a
deduction for home office expenses, the IRS and the courts should
take into account: (1) the relaiive importance of the activities
performed at each business location; and (2) the time spent in
each place.

The reason | am troubled by the decision is that it creates new
standards based upon what the justices think Congress meant to
say. While such an exercise certainly is part of the statutory
interpretation responsibilities of the Coun, it seems to me that in
this case, the Justices read the statute very expansively--and did so
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in favor of the IRS position at the expense of individual taxpayers’
interests.

1) What is your philosophy concerning the Court’s role in
statutory interpretation? In answering, | would like to hear your
views with regard to tax cases, but anything you would wish to
add in a general vein on the subject also would be appreciated.

2) If you are familiar with Soliman, | also would appreciate any
comments you might have concerning the Court's reasoning
and decision in that case.
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UNITRD STATES COURT OF APPEALS
DISTRICT OF COLUMBIA CIRCUIT
WASHINGTON, DC 20001

RUTH BADER GINBBURG
WHTES FTATRS BMBWT JesE

July 28, 1993

Senator Larry Prusslar

Sanats Committee on the Judiciary
United States Senate

Washingten, D.C. 20510

Dear Senator Pressler:
The guastions attached to your July 23, 1993 lettexr wera
forvarded to me yasterday. I enclose responses which I hope you
will £ind satisfactory. If you wish me to supply, in writing,
the answars I gave to the guestions you 2aked on the second day
of the Hearings, please tall me, and I will be glad to de so.
with appraciation for your interest.
Sincaraly,

/‘dﬂv nﬂ“j

Ruth Bader Ginsburg

Enclosures
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Rasponsas by Ruth Bader Ginsburg to Written Queations
by Senator Larry Pressler on Employer v. Union Rights
recaived July 26, 1993

In niarvimag: Diepiay bivision of Xidex Corp. v. NLRB, 924
F.2d 245 (D.C. cir. 1991), a unanimous panel (Judyes Henderson,
Wald and R.B. Ginsburg), in an opinion by Judge Hendarson, agraeed
to enforce an NLRB order in full in the face of cross—petitions
for review by the ewployer and the union. The opinion iz highly
fact-gpacific and turng on the panal’s statutorily-guided
daference to the Board’s decision.

The HIRS determined that the aemployer/e threat to tranafer
work from its union to its non-union facility {which would have
entailed laying off over twenty workers at the union plant)
contravened section 8(a){1) of the NLRA. That section declares
it an unfair labor practice for an employer "to interfere with,
restrain or coerce employess in the exerciss of the rights
guaranteed under {the NLRA to engage in concerted activity for
purpose of collective bargaining or other mutual aid or
protection).”

Evidence in the record indicated that prior to the
threatened transfer, a company manager had declared his intent to
develop & strategy to rid the company of the union. Following
the threat, emplioyaees, with scme amployer encouragewent,
giroulated a union decertification petition. The record
indicated that after circulation of the decertification peatition,
the company revarged its plan to mova work away from thae union
facility. Just ever a month later, the employer terminated
recognition of the union, and actually transferred in work from
ita othar, non-union plant.

Based on a full review of the record, the panel accepted the
Board’s finding that the employver’s threat was motivated by
antiunion animua. Given that adequately-supported finding, it
was Incumbent on the employer to demonstrate that it would have

lanned the work change even absent antiunion sentiment. Again,

e panel deferred to the NIRB’s finding that the employer had
not made the neaceasary showing, i.e., had not carried the proof
burden cast on it. Accordingly, the court enforced the Board’s
order regarding the 8{a){1) violation.

Your first question concerns my understanding of NLRB v.
Brown, 380 U.5. 278 (1965). In that cas&, the Suprems Court
indicated that tha WLRB need not inquire inte employer motivation
to support an unfair labor practica finding where the employer’s
conduct is inherently destructive of employees’ rights and is not
Justiried as serving signiricantly a Legitinate business end.

The Court’s opinion in NILRB v, Brie Reeistor Corp., 373 U.5. 221
(1963), ie illuetrative. There, the emplover offered twanty
years of superssniority to any striking wvorker who crossed the
pickeat lina and raturned tc work. Blatant conduot of that order
ia vinherxently diecrisinatory or destructive,™ Erde Resigtor, 1723
U.8, at 228, and cbviates the need for independent evidence of
antiunien animus.

But whera the conduct is not so blatant and is designed on
ite face to achieve itimate business énds, then, according to
Brown, the Board can find antiunion motivatien only when
irdependent evidance €0 demonstrates. In the Xidex casa, as
Judge Henderson’s opinion explained, the Board pointed to
indepandent evidence gufficient to support a finding that
antiuvnion aniwus wotivated the amployer’s threat to transfer work
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to its nonunion plant. In sum, after reviewing the record, we
were satisfied that the Board’s unfalr labor practice finding had
the requisite avidentiary support.

Your second guestion concerns the standard courts usa to
review decisions of tha NLRB. The NLRA diracts the court to
defor to NLRB findings of fact and sets out the standard for such
daterencs. Bection 10(e) providea that the *findingas of the
Board with ra=m to questions of fact if supported by
subgtantial evidence on the raccrd considered as a whole shall be
conclusive.® The word "substantial* vas added to section 10(a)
of the NLRA by the Taft-Hartley Aot of 1947. This standard for
raview of ageonoy fact-finding is consistent with the standard
generally applicable under the Adwinistrative Procedure Act.

In his opinion for the Court in 1951 in Gniversal camara
Corp. v. NLRB, 340 U.8. 474 (1951}, Justice Prankfurter discussed
the meaning of the word "substantial.® Quoting from earlier
Supreme Court decisions, Justice Frankfurter noted that
Ygubgtantial evidence is more than a mere scintilla. It means
such relevant evidence as a reasgnable mind might accept to
support a conclusion.® In the Xidex case, tha panal adhsered to
the statutory instruction and the long-held pracedent in this
area. The decision ig consistent with the views I expressed in
the Hearings that a court considering an agency’s decision should
respect that decision but not to the point of abdicating the
revieving court’s responsibility to canvase the record carefully.

You next ask about evidentiary standards and antiunion
animua. I note firat that the union bears no evidentiary
atandard in these cases because the General Counasel of the NLRB,
not the union, presents the cases on hahalf of workers. The
avidentiary standard NLRB‘s General Counsel nust maet to show
“antiunion animus® was set out by Justice White in his opinion
for a unanimous Supreme Court in 1983 in NLRD v. Transportation
Management Corp., 462 U.S. 393 {(1983). In that decision, Justice
White indicated that the General Counsel must porsuade the Board
that antiunion animvs has contributed to the amployer’s adverse
action. He notad that, consistent with the statutory requirement
in section 10(c) of the NLRA, the Board must rest its unfair
labor practica dstarmination on a "preponderance of the
tastimony."

If the General Counsel has demonstrated antiunion animus
motivating the employer’s action, the smployer may show, as an
affirmative defonse to the unfair labor charge, that the conduct
in question would have occurred in any event. Transpartation
Nanagement Corp., 462 U.S. at 395, Applyiny this rule in the
Xidex cave, it was incumbent on the smployer to show that the
plan t¢ transfer work, and lay off employess, would have occurred
rogardlees of the divergent unlon atatus of each facility. as

e Henderson’s opinion developed after carsfully reviewing the
record, we defexrred to the Board’s reasonable determination that
the enployer did not wmake the regquisite showing.
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Responses by Ruth Badar Ginsburg to Written guestions
by Banator Larry Presslsr on Minority Set-Aside Programs,
raecajvad July 26, 1993

You asked saveral related questions about the Supreme Court’s
decision in city of Richmond v. J.A. Croson Co., 488 U.85., 4869
(1989). Joining a unanimous panel and briefly oconcurring, I
agpl:l.ed the teachings of Croson in O0’Donnell Construction Co. v.
Distriet of columbia, 963 F.2d 420 (D.C. Cir. 1992). I hops you
will find in the following discussion adequate answers to your

inquiries.

As you state, Croson dealt with Yremedial minority set-aside
ograms® for the award of government construction contracts —
«@., with a leocal government’s adoption of a program for the

purpose of ramadying past disoximination. In that gontext, Croson
made clear, tha past discrimination to be remedied nead not be the
local overnment’s own discrimination; it may be private
digorimination (by the construction industry) in which the
government had “bacome a ‘passive participant’® through financial
support, 488 U.5. at 491-92, thus "Yexacorbating [the privata
digerisination) pattarn,® 488 U.5. at 504. That is what I weant in
©‘Donnell whan I wrote “minority prafarance programs® nesd not “be
contined solely to the redress of state-sponsored disorimination.*
963 F.24 at 429.

Croson also wmade clear that a loocal government, in
aestablighing the basis for its remesdia)l pregram, cannot rely on a
*generalized assertion® of nationwide discrimination in an industry
as A vhole, 488 U.S5. at 498, but n"must identify [the)
discorimination, public or privatae, with soma specificity.® 4a8
U.5. at 504. Purthermors, the program must be *narrowly tailored
to renedy [the] prior discrinination.“ 488 U.s. at 507.

With rempect to its essential, practical meaning, Croson
explicitly stated: "Nothing we say today preciudes a state or local
antity from taking action to rectity the effects of identified
discrinination within its jurisdiction.® 488 U.S. at 305. The
Court thus conteuplated that its Mspacificity" and “narrow
tailoring® standards were not impossibly restrictive, but could be
met by propar showings and propsr programs. My concurrence in
O’Donnell cited an instance in which a court of appeals found, on
the particular facts, that the Croson standards likely would be
met, $63 F.2d at 429 (citing Associated Gaeneral Contractors v.
Coalitlion for Economic Equity, 950 F.2d 1401 (9th clr. 1991), cert.
denied, 112 8. Ct. 1670 (1992)).

Finally, because Croson involved a oity program designed as a
remedy for past disorimination, the holding of the case did not
address whether a race-based classification, in other contexts, can
be justified on a non-"remedial® ground. In 0’Ponnell, 1 commented
that *remedy for past wrong is not tha sxclusive basis upon which
raoial classification may be justified.® 963 F.24 at 429. I oited
as support for the comnent Justice Stevens’ conocurrence in Croson.
Although Justice Stevens ruled out any nen-ranadial jugtification
for Richmond’s race-based restriction on contractors’ access to the
construction market, 488 U.8. at 512-13, he addad that he would not
"totally discount the legltimacy of race-based decisjons that may
produce tangible and fully Jjustified future benefits" in, for
eaxauple, an education setting. 488 U.S5. at 511 n.l, 512 & h.2.
Justica Powell’s opinion in OUniversity of California Regents v.
Bakke, 438 U.B. 265, 311-19 {1978), elaborated on euch a neon-
rensdial justification in a achool sstting. Future cases, as you
knowv, could well pressnt gquestions about the kinds of "narrow
tailoring® or other requirenents ons wmight appropriately apply to
a justirication of the kind Justice Powell described, and it woula
not be appropriata for me to address -=- without a record, briefs,
and arguments —- what those uses might be.
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Responses by Ruth Bader Ginsburg to Written Questions
by Benator Larry Pressler on the Supreme Court’s Decision
in conmissioner v. Soliman, 113 8. Ct. 701 (1993),
raceived July 26, 1993

Padaral oourts should interpret statutes, first and foremost,
by examining the statuts’s text. If the text is clesr -- and as I
have sald, it is alvays the hope of federal Judges that enactments
will clearly reveal what the lagislature meant =~ the text itself
ahould resolve the matter. When the lagislature’s meaning is pot
apparent fros the statute’s language, it is appropriate to take
inte account traditional aidea to interpretation, notably, the
overall statutory and higtorioal contaxts of the provision at
iggsua, including eimilar and prior atatutes, and the legislative
history. While these additional materials should ba ralled on
cautiously, they sometimes prove halpful guides.

In addition, applicable regulations authorized by the statute
should ba accorded reasonabls deference by courts. This is
particularly important in tax casaes bacange the IRS has adopted a
ccaprehensive (often interrelated) set of regulations that Congress
and the country depand upon to foster evenhanded administration of
our complax tax laws.

Regarding the sSoliman case in particular, it would not be
appropriate for ma to comment on the Court’s holding, sspecially
without tha benefit of briefing and argument. I night note,
however, that the Court’s endeavor in that case was to interpret
the provision of the Internal Revenue Code, 26 U.SB.C,
§ 200A(c) (1) (A}, that allowad n deduction for a home office whan
the office was used as "the principal placa of business for any
trade or businese of the taxpayer.® All the Justices agreed that
the case turned on the meaning of this phrass.



