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(c) Restitution, recoupment, or setoff.
(1) Where an employee successfully
challenges a waiver agreement, cov-
enant not to sue, or other equivalent
arrangement, and prevails on the mer-
its of an ADEA claim, courts have the
discretion to determine whether an em-
ployer is entitled to restitution,
recoupment or setoff (hereinafter, ‘‘re-
duction”’) against the employee’s mon-
etary award. A reduction never can ex-
ceed the amount recovered by the em-
ployee, or the consideration the em-
ployee received for signing the waiver
agreement, covenant not to sue, or
other equivalent arrangement, which-
ever is less.

(2) In a case involving more than one
plaintiff, any reduction must be ap-
plied on a plaintiff-by-plaintiff basis.
No individual’s award can be reduced
based on the consideration received by
any other person.

(d) No employer may abrogate its du-
ties to any signatory under a waiver
agreement, covenant not to sue, or
other equivalent arrangement, even if
one or more of the signatories or the
EEOC successfully challenges the va-
lidity of that agreement under the
ADEA.
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§1626.1 Purpose.

The regulations set forth in this part
contain the procedures established by
the Equal Employment Opportunity
Commission for carrying out its re-
sponsibilities in the administration
and enforcement of the Age Discrimi-
nation in Employment Act of 1967, as
amended.

§1626.2 Terms defined in the Age Dis-
crimination in Employment Act of
1967, as amended.

The terms person, employer, employ-
ment agency, labor organization, em-
ployee, commerce, industry affecting com-
merce, and State as used herein shall
have the meanings set forth in section
11 of the Age Discrimination in Em-
ployment Act, as amended.

§1626.3 Other definitions.

For purpose of this part, the term the
Act shall mean the Age Discrimination
in Employment Act of 1967, as amend-
ed; the Commission shall mean the
Equal Employment Opportunity Com-
mission or any of its designated rep-
resentatives; charge shall mean a state-
ment filed with the Commission by or
on behalf of an aggrieved person which
alleges that the named prospective de-
fendant has engaged in or is about to
engage in actions in violation of the
Act; complaint shall mean information
received from any source, that is not a
charge, which alleges that a named
prospective defendant has engaged in
or is about to engage in actions in vio-
lation of the Act; charging party means
the person filing a charge; complainant
means the person filing a complaint;
and respondent means the person named
as a prospective defendant in a charge
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