Laura Dean

From: Archeol AP. Project

Sent:  Tuesday, Oclober 11, 2005 7:55 AM

T Laura Dean

Subject: FW: Policy Statement Regarding Treatment of Human Remains andGrave Goods

From: Barbara Boyer [mailto:BBOYER-IBR4PROGuc.usbr.gav]

Senk: Tue 10/4/2005 5:24 PM

To: Archeol AP. Project

Ce: Tom Lincoln

Subject: Policy Statement Regarding Treatment of Human Remains andGrave Goods

I work for the Depanment of Interior and welcome the new statemem on
the treaiment of human remains,

My comment is only a clearification of Principle 6, the |ast statemient:

".....Federal agencies should have a procedure in place to provide the

owners with guidance...... .= The owners of what? The land, the

remains, the praject? | believe this must be refering to the land

owners, but that point may not be clear to those who are not familiar ”
with Section 112{b) of the NHPA.

Thank you agaim for updating this policy.

arbara Boyer
Provo Area Office Archacologist
Baireau of Reclamation
302 East 1860 South
Provo, Ultah 84606
Biv]-379- 1082 [phone)
Bir1-379-1159 (Tax)

10/1 172005



United States Department of the Interior

BUREAL OF RECLAMATION
Washingnaan, D.CHi240

1 MEFLY REFER T0F

[D-5300 LU

ENV-3.00

Dr. Julia A. King, Chair

Adwvisory Council on Historic Preservation
Archacology Task Force

Adwvisory Council on Historic Preservation

| T Pennsylvania Avenue, MW, Suite 809

Washington, DC 20004

Decar Dr. King:

As instructed in the September 1, 2005, Federal Register, the Bureau of Reclamation is
providing comments {enclosed) on the Proposed Action: Notice of intent to reconsider the
Advisory Council on Historic Preservation®s “Policy Statement Regarding Treatment of Human
Remains and Grave Goods,™

IT you have any questions, please contact Reclamation's Federal Preservation Officer
Mr. Thomas Lincoln m 303-445-3311.

Enclosure
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Commissioner



Working Principles for Revising the Advisory Council on Historic
Preservation's (ACHP) Policy Statement Regarding Treatment of Human
Remains and Grave Goods [Federal Register Vol. 70, No. 169, Thursday,
September 1, 2005] .

Comments by the Bureau of Reclamalion

We thank you for the opportunity to comment on the subject Working Principles,
and note that Reclamation has concerns with this policy statement, its relevance,
and the process by which the ACHP solicited comments from Federal
Preservation Officers.

Reclamation believes that an ACHP policy statement on the treatment of human
remains is no longer necessary because of regulations that have been
promulgated since 1988. We note that many references in the proposed
Working Principles restate existing clauses from either the ACHP's regulation

36 CFR Part 800, or the Native American Graves Protection and Repatriation Act
(NAGPRA) and its implementing regulation 43 CFR Part 10. We believe existing
requlatory language is adequate to allow Federal agencies to address
appropriately the treatment of human remains and associated items.
Furthermaore, we believe it is confusing for the ACHP to issue a policy that does
not address all situations where Federal agencies must consider the treatment of
human remains and funerary objects. In Reclamation's opinion, however, such a
policy statement would be beyond the scope of the ACHP's authority,

Having stated our recommendation against the need for an ACHP policy on the
treatment of human remains, Reclamation has specific comments on both the
proposed Working Principles and the current policy. If the ACHP chooses to
move forward with revision of its policy, Reclamation recommends that the ACHP
maodify all references that may be construed as regulatory language

(see comment no. 11) so that it is very clear that compliance with section 106 of
the National Historic Preservation Act and decisions that derive from Federal
undertakings are the Federal agency's responsibility.

1. Supplementary Information, 3™ paragraph - The statement “The Task Force
solicited the comments of Federal * * * Historic Preservation Officers ** * ~
misrepresents the actual actions of the ACHP. Reclamation’s Federal
Preservation Officer (FPO) was not contacted by the Task Force, nor did he
receive a request from the Department of the Interior to participate with, or
comment on, Task Force activities. Task Force information was provided to
Reclamation’s FPO, but after Task Force activities had been ongoing for some
time, and after decisions had been made.

2. Background information, 3rd paragraph, Nature of the current debate — The
statement "Most people would agree that human remains and the items buried



with them should not be disturbed.” has not been demonstrated. The sentence
should be edited to read "Many people * * *.”

4. Background Information, Objectives of an updaled policy — The statement
% * the ACHP wishes to assert its leadership in historic preservation for the
Federal government * * *" seems to us to be a strelch. The ACHP is an
important player in Federal historic preservation, and it has a leadership role, but
to claim preeminence, as implied in the draft statement, is not corect. We
recommend the statement be edited to read “* * * the ACHP wishes to continue
its role as a leader in historic preservation for the Federal government * = ="

4. Working Principles — "Address treatment of all human remains and funerary
objects in the context of compliance with section 106 of the National Historic
Preservation Act (NHPA)." Reclamation believes this statement is addressed in
ACHP regulations 36 CRF Part 800 and is, thereiore, not necessary.

5. Working Principles — "Encourage Federal agencies to initiate the section
106 process early in their planning process.” Reclamation believes this
statement is in ACHP regulations 36 CRF Part 800 and is, therefore, not
necessary.

6. Working Principles, Principle 2 — Reclamation believes the National Park
Service (NPS) has the equal, if not preeminent, responsibility to “clarify the
intersection between the requirements of section 106 and the Mative American
Graves Protection and Repatriation Act (NAGPRA)." Thus, we recommend that
any statement in this area either copy or reflect NPS statements regarding the
interface of NAGPRA and section 106,

f. Working Principles, Principle 2 - It is not necessary 1o recognize the
responsibilities of Federal agency officials under section 108 in this policy
because it is stated in ACHP regulation 36 CFR Part 800.

8. Working Principle, Frinciple 4 — The opening paragraph is redundant with
ACHP regulation 36 CFR Part 800 and should be delsted.

9. Working Principle, Principle 4 — The statements: (1) "Agency decisions
regarding treatment of human remains and ullimate disposition must be based on
a careful consideration of all views" and (2) "The legal Government-to-
Government obligations of Federal agencies to Indian tribes * * * should have a
bearning on Federal agency decisions regarding the treatment and disposition of
Mative American human remains and funerary objects” are established in
NAGPRA and NHPA and, thus, it is not necessary to repeat them here.
Furthermore, some may read these statements to imply that the ACHP would
support individual Native American or tribal positions with regard to the treatment
of Native American human remains and disregard competing views that would
support scientific analysis of Native American human remains. Reclamation



believes that language in this section must include a statement that identifies the
benefits and desirability of scientific analysis of Native American human remains.

10. Working Principle, Principle 5 — Federal law (NAGPRA and NHPA),
regulation (36 CFR Part 800 and 43 CFR Part 10), and agency guidance all exist
lo assist the Federal agency official in making decisions regarding treatment of
human remains. We recommend this section be deleted.

11. Working Principle, Principle 5 — The statement “The policy statement
should clarify how the Federal agency official weighs the views presented by the
different parties in arriving at a final decision, recognizing that Federal or State
law may prescribe a certain outcome” approaches regulatory language and, as
such, is beyond the authority of the ACHP which is a consultative agency.

12. Policy Statement Regarding Treatment of Human Remains and Grave
Goods - Reclamation disagrees with the following statement in the extant policy,
“In general, human remains and grave goods should be reburied * * *" and
believes it should not be considered for inclusion in the revised policy. This
statement is an opinion, and does not represent an official Federal position. The
stalement presupposes that the ACHP prefers reburial of human remains, and
thus, potentially takes decision-making authority required to conclude the section
106 process away from the Federal agency official.



Laura Dean

am: Michael Kaczor [mkaczor@fs fed.us)
went: Friday, November 04, 2005 2:51 PM
To: Laura Dean; Tem McCullech
Ce: Stephen Delsordo; Dale Kanen; Marsha Butterfield; Martha Ketefie
Subject: ACHP Burial Policy - Comments
ACHP - Human
demaing-Federal B,

OUn Thursday, September 1, 2005, the ACHP published in the Federal Hegister a "Hotice of
Intent to Reconsider the Advisory Council’s ‘Policy Statement Regarding Treatment of Human
Remains and Grave Goods.'™ The Federal Register notice contains the set of working
principles which were developed by the Archeology Task Force to guide reconsideration of
the 1988 policy statement, This Federal Register notice will be enclosed with all of the
requests for comments that we are sending te Federal agencies, Indian tribes, Hative
Hawaiian organizations, State and Tribal Historic Preservation Officers, professional
erganizations and others.

(See attached file: ACHP - Human Remains-Federal Register - 9-1=-05,pdf)

Should you have any guestions, please contact me at ldeanfaachp.gov or Tom MoCulloch at
tmaoullochlachp. gowv.

To: Laura Dean, ACHP
*: Foresat Service Heritage Program comments

We have had a select review of the proposed ACHP Burial Policy revision and commend the
Council for proposed revisions that will provide for greater sensltivity to indigenous
cultural groups. Our own Heritage workforee is already working in this venue and supports
many of the approaches ocutlined in the proposed pelicy parameters.

It has been noted that the discussion of scientific values in dealing with human remains
has been greatly lessened from the 1988 ACHP Policy. We would encourage the Council to
consider basically that all human remains have research wvalue regardless of sthnic
affinity, but EMPHASIZE that we need to be highly selective in how this translates to
working with indigenous cultural groups. It should be an important basic step to fully*
assess and weigh any proposed research with the cultural significance and spiritual values
attached to the discovery of human remsing, and allow for legally appropriate options and
treatment formulated WITH current, affiliated, living communities.

We are very Interested in this policy development and appreciate the opportunity to
comment. Mk

Michael J. Kaczor
Federal Presarvation Officer and Heritage Frogram Leader Recreation and Heritage Staff
Hational Forest System, USDR Farest Service
{202) 205=1427 fax 205-1145
mkaczor@is. fed,us
heep: /Swwe, 5, fed.us/recreation/programs /herltage
WWw. passportintime. com
Intranet: http://isweb.wo.fs.fed.us/rhwe/heritage

S e e . i e i e o s e e g o O O O O O G G G e e 0 e e s - e s o

fo succesd = do the best you can, where you are, with what vou have"



Laura Dean
e —e s

: Marsha Butterfield [mbutterfield@@fs fed. us)
—ant; Friday, Movember 04, 2005 3.02 PM
To: Laura Dean
Ce: Marsha Butterfield, Sonia Tamez, mkaczon@fs.fed us; Dale Kanen
Subject: Comments on Proposed ACHP Burial Policy

Here are soms thoughts regarding the proposed ACHP guidelines.

The wishes of the descendents should prevail whether or not to allew scientific inguiry,
even in those situations where someone (who?77) could argque that scientific values
outwaigh cultural values and there should be curation "in perpetuley®. This is a human
rights issue that is being addressed in other fora.

Howaver this isn't the forum (ACHP Burial Pollicy] to resolve these fundasental issues and
the ACHP policy cannot predetermine an outcome; NHPA really is a process for welghing
rights, interests and values.

The absence of national resolution, aside from MAGPRA with its balanced approach which
influenced this draft policy, puts decision makers in & very difficult positien, That

haan't changed from MWAGPFRA, but at least under those implementing regs thece is a time and
place for dispute resclution.

It iz better than the status quo, but we need more than "clarification® of tha
intersection becween MAGPRA and MNHPA.



Laura Dean

— —_—
From: Kent A Schneider [kaschneider@fs.fed.us)
mnt: Friday, Movember 04, 2005 2:19 PM
1o Tom McCulloeh: Laura Dean
GCeo: Kent A Schneider, William G Reed; Alan Dorian; Josborn
Subject: FS Southern Region -ACHP Matice of Intent, Treatment
=]
18 Commenis ACHP
proposed rebu..,.

Hi Laura and Tom, Laura, its been & long tioe and we've come along way with the DBoone
days, thanks to your help back then. Here are RE comments on Notice of Intent to
Reconsider the RAdvisory Council's ‘Policy Statement Regarding Treatment of Human Remains
and Grave Goods. They are not sorted according to any criteria. They are just our
comments. Thanks.

{See attached file: R8 Comments ACHP proposed reburial pelicy.doc)

Kant A. Schneider, Ph.D.
Manager, Heritage Frogram
USDA Farest Sarvice

1720 Peachtree Rd NW
Atlanta, GA 30309

Phone 404-347=T250

Cell GBTE-427-T47T1]

emall: kaschnelderfifs, fod, us

srowing old is mandatory...Growing up is optlonal®



Southern Region RB Commants — ACHP Proposed Reburial Policy
Movember 4, 2005

General

What need is this new policy addressing? Has there been rampant digging of graves, stock-piling
of human remains and/or funerary objects, since 1988 by federal agencies? It states that the
policy covers "underiakings” outside of the Section 106 process. What role outside of NHPA
does the federal agency have? |f NHPA does not apply, it's not an "undertaking” (federally
funded or on federal or Tribal lands). What does this “policy™ win anybody? People go to court
for breaking laws, not policies. Agencies typically do not accomplish work associated with
unfunded mandates. They certainly won't crank out plans and policies or do any other type work
with unfunded "paolicies” not based in federal law. On the flip side of that same argument, no one
needs o hit the panic button if they don't particularly like the new policy because there are no
repercussions for not complying with it It has no teath.

The two seclions in the old policy that are left entirely OUT of the new policy are * - Prior (o
reburial, scientific studies should be performed as necessary to address justified research topics.”
And “Conversely, where the scientific research value of human remains or grave goods
outwaighs any objectons that descandents may have to thair study, they should not be rebuned,
but should be retained in perpetuily for study.” Those are the sections that guaranteed support
fram the scientific community in the 1980s.

The implication, on the whole, is that federal agencies haven't been sensitive enough and have
room for improvement thanks to the "collective thinking” of the ACHP. Appears ACHP iz seeking
to diminish the value of research vs raburial and strengthen early planning and consultation which
isn't emphasized as much in the 1388 varsion,

There iz a need for legislation enacled for bunials related to other athnicibes other than Mative
American, especially African American. Perhaps this policy statement is the first step in
developing new legislation.

Specific

Funerary cbjects, "As NAGPRA defines them they are "items thal, as part of the death rite or
ceremony of a cullure, are reasonably beleved to have been placed intentionally at the time of
death or later with or near individual remaing”. If this new palicy is for ALL human remaing sitas,
historic and prehistoric, we may end up having to curate plastic flowers and weird things like they
coliect fram the Viet Mam Vieterans Memeorial in DC. The "policy™ should advise us on exactly
what a "funarary item” is.

Principal 5. “The policy stalemant should guide the Federal agency official in decision making.”
This sure sounds like Agency decision will be determined by ACHP palicy.

“The policy staterment naeds 0 recognize that a Federal agency official under Section 106 has a
duty for tha care of human ramains and funerary objects”. This seems like back-door lawyer
speak for trying 1o impose a duly. What it should say is the agency official has a duty to follow
the law concerning the care of human remains and funerary objects. If that duty is already IN the
law, it should re referenced. If NOT, it is imposing a new duty

"Principie 3. The policy statement should emphasize that avoidance, followed by praservation in
place is the praferred alternative 1o disturbance of human remains and funerary objects.” A
praferred alternative should be detarmined by 1-Law, 2-Regulation, or 3- the regular decision
making process, not by an advisory agency.



“-Federal agencies mus! recognize that simple avoidance of a site does not necessarily ensure
that site's long ferm preservation.”
The policy should t2ll us what the ACHP will do to assist the agency with those efforts.

Please clanfy exactly whal constitules "meaningful consulation™

Much of the internal dialogue seems o center on scientific study and perpetual curation of human
remains, The 1288 policy appeared more specific, and io some a bil skewed, partially because
scientific values could be perceived as oubweighing tribal concems and curalion in perpeluily was
a viable option, The time of permanent curation has changed.

Scientific study as a whole, beyond that needed to comply with state laws o delermine whether
remains are subject o criminal investigation, is a holdover facel of the past; wherein the scienlific
community often spent less effort in dialogue with the living descendants of the people they
studied than was healthy

The policy needs the flexibility to consider the wisdom of thoroughly justified, case-by-case,
consideration of "extraordinary” circumsiances warranling scienlific siudy, and that local
decisipnmakers refain the authority io make those decisions afier meaningful, soul-searching,
consultations with their Tribal pariners - and the scientific community



Tom McCulloch

Page 1 of 2

From: matt.radford@gsa.gov on behalf of rolando.rivas-camp@gsa.gov

Sent: Tuesday, September 20,2005 10:46 AM
To: Tom McCulloch
Cc: Carolinealderson; claire.hosker@gsa.gov; Joan Brierton

Subject: Re: FW: ACHP's Human Remains Policy/Regquest for Comments

Thank you for notifying us about the draft updated ACHP human remains policy recently posted on the Federal
Register. We appreciate having had the opportunity to review the material prior to the summer ACHP meeting.

GSA supports the new guidance, which could help to avert difficulties like those GSA faced with the African Burial
Ground discovery. The Working Principals are sensible and provide a sound procedural framework for developing
an appropriate sequence of actions to deal with human remains appropriately. We look forward to working with
the Council as we move forward, along with other agencies, to establish procedures for these sensitive

discoveries.
Regards,

Rolando

To "fpa cpo@achp.gov,

"Tom McCultech” <tmcculloch@achp.gov> -

Subject FW: ACHP's Human Remains Policy/Reqguest for Comments

09/14/2005 04:31 PM

The AdVi sory Councili on Historic Preservation {ACEP) is seeking public
input on plans to revise and update its "Policy Statenment Regarding
Treat nent of Human Renains and Grave Gods.'' Wile the revised policy
W || apply to decisions made i n the context of the Section 106 review
proceas, the ACHP hopes that its policy will assist other agencies,
organi zations, wr governments seeking to develop their own policies an
the treatment of all human renains, burial sites, and associ ated
funerary objects.

On Thursday, Septenber 1, 2005, the ACHP published i n the Federal

Regi ster a "Notice of Intent to Reconsider the Advisory Council's
"Policy Statenent Regarding Treatnent of Human Remains and G ave

Goods.'™ This docunent is also available on the ACHE's website at
www,achp.gov,

V¢ woul d appreci ate your comrents on the Wrking Principles section of

t hi s docunent, which was prepared by the ACHP nenber Task Force an
archeology. The Taskx Force will use your comments to draft an initial
revision to the 1988 policy statenent, which will then be distributed
and subject to further review and comment. Follow ng this consultation.
the Task Force nay present a revised policy statenent to the full ACHP
nmenber shi p for adopti on.

You nay e-mail any cemments by Novenber 4, 2005 to archeol agy@chp. gov,

020/ 2005



Laura Dean

From; King, Julia [King@Edhed state md us]

Sent: Monday, October 24, 2005 4:21 PM

To: Javier Marques, Tom McCulloch; Laura Dean

Subject: FW- ACHP Working Principles on Treatment of Human Remains - Comments

FYl..

- .ﬂ'igmal Hgmg .....

From: Sullivan, Maureen, Ms, OSD-ATL [mailto:Maureen. Sullivan@asd.mil]

Sent: Monday, October 24, 2005 3:41 PM

To: King, Julia

Cc: Lumiley, Paul, Mr, OSD-ATL

Subject: PW: ACHP Working Principles on Treatment of Human Remains - Comments

Julie - I reviewed my notes from the July 17th meeting, Tom's July 19th version, and the Federal
Register notice. I did find some differences, but only one section I never saw before. We can
discuss at the meeting on Wednesday.

Mast importantly, I rec'd these unofficial comments from our Navy folks and [ thought you would be
interested, I think they really hit some big issues that we haven't discussed, in particular the
intersection of NHPA and ARPA and eligibility of human remains for the National Register. Although
these get to the center of our discussions, we haven't specifically discussed either issue.

50, the Navy folks believe we are getting into cemetery management. I'm not sure how, but they
see that in the language.

Thought you might find their perspective informative.
See you Wednesday.

Maureen Sullivan

ODUSC{I&E)/ESOH

(703) 604-0519

Fax (703) 607-4237

Blackberry Cell (703) 509-2089

-——-{riginal Message--—

From: Thomas, Jay CIV NAVFACHQ, ENV [mailto:Joseph.B.Thomas@navy.mil]
Sent: Monday, October 24, 2005 1:56 PM

To: Sullivan, Maureen, Ms, OSD-ATL

Cc: Egeland, Tom A CIV ASSTSECNAV 1E WASHINGTON DC, OA

Subject: FW: ACHP Working Principles on Treatment of Human Remains - Comments

Maureen, an advance copy of Navy comments on the human remains FR notice, with Tom's permission
Jay

=Onging Message-—
Fromz Mayes, Dan COv CHE WG
Sent: Fridey, October 21, 2005 15:53
Ta:  Egeland, Tom A CIV ASSTSECHAY IE WASHINGTON DC, OASRIAE)

1024005



Ce:  Campagna, Robert CIV ONI, Ervironmeental; Spicer, Wilkam A IR CIV CNI HQ: Thomas, Jay CIV NAVFACHT, ENV; Trotta, Andy CDR N46; Easter, Chiis
CTR CNI HO

“bjack: ACHP Workng Principles on Treatment of Human Remaing - Commenis
Tom,

Aftached are our comments on the Advisory Council on Hisloric Preservation's Working Principles for Revising the “Policy
Statement Regarding Treatment of Human Remains and Goods.” This was praparad jointly with NAVFAC HO stafl. 've
also attached a Word version of the comments for your use.

Please lat us know if you have any questions.

VIR,
Dan

Daniel E. Hayes, P.E.

dan hayes@Enavy.mil
CHI Envisanmantal
203 434008

=< ACHP Woarking Principles on treatment of Human Remains. pdf>> <<ACHP Human Remains Comments - Final - 19
Oct 05 doc==

107242005



19 Oct 05

Comments on the Advisory Council on Historic Preservation's
Working Principles for Revising the “Policy Statement Regarding
Treatment of Human Remains and Goods™

General comments:

The proposed working principles recognize that the authorities
governing agency management of human remains can lead to
conflicting approaches, unhappy stakeholders, and uneven
results, However, the proposed working principles do not
adegquately emphasize several important and often challenging
areas of ambiguity. The proposal clearly addresses a “Kenniwick
Man” situation in which remains are discovered, and the agency
must decide whether to allow their study, re-inter/repatriate
them, or some combination. However, agencies also manage human
remains in other situations, like cemeteries, that are not
“"Kennewick Man® situations but nevertheless will be subject to
the proposed policy. The final policy should omit cemeteries
and similar collections of identified, managed remains.

» Application of principles. Although the principles are
intended to apply to Ytreatment of all human remains and
funerary objects in the context of compliance with" the
Mational Historic Preservation Act (NHPA) section 106, the
model that appears to drive the principles is the discovery
of unmanaged, probably unidentified remains in the course
of other work. While this scenario has probably been the
most troublesome over the years, agencies may manage human
remains under other circumstances as well; for example in
cemeteries. If the principles are indeed to be universal,
they must address these other situations (more below).

e Classification of remains and associated features. The
principles apply within the context of RHPA section 106
compliance. However, the application of NHPA to human
remains is grounded on Mational Register (NR) eligibility.
Graves and cemeteries are not usually eligible for HNR
listing, although various exceptions exist, including one
for archaeological research potential. The Archaeclogical
Rescurces Protection Act (ARPA) presumably can be
interpreted to apply to graves that are over one hundred
years old as with other century-old artifacts, but the
cultural and peolitical question of when a burial site stops
being a grave and starts being an archaeoclogical assemblage
of human remains and funerary objects must be considered by

1 Enclosure (1)



agancies that manage cemeteries or other gravesites. The
final policy should provide clarification.

* Management approaches. There are several potential agency
management approaches to human remains that should be
acknowledged in the final policy.

-

Fresence of remains not known; no management framework
in place. This is the ™unanticipated discovery”
scenario to which the principles are primarily
addressed.

Remains present and located; management framework in
place. This situation applies to known cemeteries or
gravesites, which are managed as such. The final
policy should consider the extent to which NHPA
compliance should be overlaid onto cemetery
management, especially for active cemeteries. (This
discussion would be similar to that held decades ago
on whather certain kinds of artifacts in museum
settings should also or alternatively be managed as NR
objects.)

Remains likely present but are not located; management
framework in place. This “war graves"” scenarioc
applied to unlocated sunken aircraft or ship wrecks,
or located sunken wrecks where deaths are known to
have occurred but remains have not been located. Navy
policy (http://www.history.navy.mil/branches/orgl2-
12.htm) is that such remalns are to remain undisturbed
out of respect for the deceased individuals, as well
as to preserve the archaeological value of crash
sites, MNote that many of these wrecks are outside the
United States, either in other countries or in
international waters.

Specific comments:

# Principle 1. Respect for human remains. No comments.

s Principle 2: Intersection of NHPA section 106 with other
authorities.

The final policy should provide a complete listing and
discussion of other laws that intersect with NHPA
section 106, especially state and local laws that may
apply on federal land.

The final policy should address the classification
questions mentioned above, especially HR eligibility
of human remains.

The final policy should acknowledge that other agency
officials have an interest in or responsibility for

2 Enclosure (1)



human remains that must be considered along with that
of the agency preservation official, for example
agency medical, law enforcement, or cemetery
management officials. The responsibility of the
agency preservation official does not necessarily
override the others.

= The final policy should be explicitly limited to the
United States. This is already implied by the
announcement’s focus on NHPA section 106, which only
applies in the US and its territories. However, the
final policy should be unambiguous, in view of DoD's
extensive overseas presence and the existing,
potentially confusing overseas component to NHPA.

Principle 3: Preference for preservation in place.

Some management frameworks, such as cemetery management,
already include a strong preference for preservation in
place. The final policy should address the implications of
applying an NHPA-centered policy approach to these existing
management frameworks.

Principle 4. Consultation.

The final policy should recognize and privilege family
input, when available. Family input is most likely to be
available for cemeteries, or for sunken ship/faircraft
wracks for which crew lists exist, but also may be present
for other remains.

Principle 5. Policy as guidance.

- The working principles recognize that federal or State
law may prescribe cutcomes regarding human remains.
However, they may also prescribe procedures even if no
outcome is prescribed, and these processes may
conflict with NHPA procedures. For example, local law
may reguire giving a medical examiner access to
discovered remains, and medical examiner procedures
for remains (even those guickly determined not to be
recent) may differ from archaeoclogical procedures.

- The final policy should provide guidance in
determining whether remains are not likely to be of
archaeological value (e.g. unstratified,
disarticulated material), and the resulting management
implications.

Principle 6. Procedures.
The final policy should provide explicit guidance on
determining when human remains are subject to NHPA or ARPA.

3 Enclosure (1)



From: Sue_Renaud@nps.gov [mailto:Sue_Renaud@nps.gov]
Sent: Fri 12/2/2005 10:38 AM

To: Sherry_Hutt@nps.gov

Cc: Bryan Mitchell; Archeol AP. Project

Subject: Advisory Council's Human Remains Policy

Sherry,

Thank you for giving us in the Park Service the opportunity to provide you with feedback on the
work of the Advisory Council's Archeology Task Force and its proposals for updated policy and
guidance on the treatment of human remains and grave goods (Federal Register Notice of
September 1, 2005). |

have a few comments for your consideration as you work with the Task Force in finalizing the

policy.

As an historical archaeologist, | encourage the Task Force to emphasize and be very clear about
the fact that this issue also concerns non-American Indian, historic period human remains. This
is recognized in the Federal Register Notice (5th paragraph of the Background Information), but
I've noticed in my three decades of practice that all too many people seem to automatically
associate burials and human remains with American Indians. That this issue is of concern to a
wide range of individuals and groups cannot be stated too strongly or too frequently.

It would be important in Principle 2 to recognize the importance of coordinating with state laws
on human remains and marked and unmarked burials/cemeteries, including violation of
sepulchre. This is mentioned in the second item under Principle 2, but a state may have relevant
laws in addition to those that may be familiar to archaeologists. While federal actions need not
be bound by state law, it can be good practice to coordinate with all relevant statutes. In
addition, it may be the folks who are charged with administering these state laws who have
knowledge that may be useful in effectively carrying out the federal action.

I'm not a big fan of "avoidance™ as the sole mitigation strategy, since it often does not result in
preservation in place. Rather it leaves the resource in limbo, deferring the decision about the
resource's fate to others at a later time. Rather than viewing avoidance as the preferred
alternative to disturbance (Principle 3), | recommend including "avoidance™ as one of many tools
and strategies available for preservation in place.

In fact, this principle should state that preservation in place is the preferred alternative to
disturbance, and then discuss a variety of tools and strategies that could accomplish this. For



example, see our web site, "Strategies for Protecting Archeological Sites on Private Lands," at
www.cr.nps.gov/hps/pad/strategies, for a variety of tools that are being used to preserve
archaeological sites in place. This web site may also be useful to include as one approach for
providing propety owners with guidance on protecting archaeological sites and burials, as noted
in the last item under Principle 6.

As part of Principle 4 on consultation, it would be important to emphasize that this consultation
is best done as early in the project planning process as possible, and to provide guidance and
examples on when "early" is (e.g., this may actually be during Section 110 activities, before a
specific project is identified).

As part of Principle 6, it would be important to recommend that federal agencies should address
in their Section 110 responsibilities (historic preservation program and planning) the potential to
encounter human remains. An agency policy and procedure established at this stage should
facilitate the response to human remains discovered during a project.

Thank you again for giving us the opportunity to review the draft principles; | hope my
comments are useful. Please let me know if you have any questions.

Sue Henry Renaud, RPA

Senior Resource Planner, Archaeologist
Heritage Preservation Services

National Park Service

(202) 354-2024
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Memaorandum
o Archacology Task Force, Advisory Council on Historic Prescrvation
From: Bimm-%i\dc"
Subject Working Principles for Revising the Advisory Council on Historic Preservation’s “Policy

Statement Regarding Treatment of Human Remains and Graves Gopds™

I write to provide comment on the Archacology Task Force's Working Principles for Revising the
Advisory Council on Historic Preservation’s “Policy Statement Regarding Treatment of Human Remains
and Grave Goods.™

The original ACHP policy statement was written in 1988, at the same time that Congress was considering
legislation regarding the disposition of Native American buman remains and funerary objects. The Native
American Graves Protection and Repatristion Act (NAGPRA) was subsequently enacted in 1990 with
respomsibility for implementation delegated to the Secretary of the Interios. NAGPRA inclodes separate
provisions for: 1) the disposition of Mative American human remains and funerary objects excavated or
removed from Federal or tribal lands after the enactment of the Act; and 2) the repatriation of Native
American human remains and associated funerary objects in the possession or control of Federal agencies
and institutions that receive Federal funds. [t is important that these provisions are considered in
considering any revision of the ACHP policy statement.

Under the excavation and discovery provisions of NAGPRA, the discovery of Native American himan
remains or funerary objects on Federal lands triggers an aulomatic cessation of activity in the area of the
discovery, unless there is a binding agreement in place between the Federal agency with jurisdiction over
the land and the appropriate lincal descendants, Indian tribes, and Native Hawaiian organizations. During
the cessation of sctivity, the Federal land manager must consult with all appropriate lineal descendants,
Indian tribes, and Native Hawaiian organizations to determine if the human remains and funerary objects
must be excavated or removed and, if so, their ownership. On state or private land, state law generally
defines the jurisdictional muthority for the excavation or removal of human remains of funerary objects.

The collection provisions of NAGPFRA apply to afl Federal agencies, except the Smithsonian Institution,
and all institutions that receive Federal funds, including state and local governments, NAGPRA requires
Federal agencies and institutions that receive Federal funds to prepare inventorics of Native American
human remains and associzted funerary objects and summaries of unassociated funcrary objects in their
possession or control; consult with lineal descendants, Indian tribes, and Native Hawaiian organizations,
and, upon receipt of a valid claim, repatriate the cultural items to the lineal descendant or culturally
affiliated Indian tribe or Native Hewaiian organization. Human remains and funezary objects that are
removed or excavated from Federal o tribal land afier the date of NAGPRA's ensctment ane not subject
1o the collection provisions. Human remains and funcrary objects that are removed or excavated from
state land come under state jurisdiction, and are thus subject to NAGPRA collection provisions as well as




the applicable state laws. Applicability of NAGPRA s collection provisions to human remains and
funerary objects excavated or removed from private lands depends upon whether the slate assumes
caoftrol of Lhe items

The core principle underlying both sets of provisions is that only the lineal descendant or affiliated Indian
tribe or Nalive Hawaiian organization can decide on the ultimate disposition of Native American human
remains or funerary objects. Some have chosen to rebury affiliated human remains and associated
fumerary objects; athers have reburied the affiliated human remains and left the funerary objects in the
possession of museums; and still others have left both the affilisted human remains and funerary objects
i muscum possession. This principle is consistent with both the common law regarding disposition of the
dead and applicable Federal law regarding disposition of the remains of individuals under Federal
custody. | beliove that recognizing the rights of descendants and affilisted communities should be
paramount to any revision of the ACHP Policy Statement Regarding Treatment of Human Remains and
Cirave Goods

In reviewing the ACHE's 1988 policy stalemant, the first two principles are completely consistent with
NAGPRA’s pravisions. Human remains and funerary objects should not be cxcavated or removed unless
requircd in advance of some kind of activity such as construction, mining, logging, or agriculture. When
necessary, axcavation or removal of human remains or funerary objects should be done carcfully.
respectfully, and completely, in accordance with standard archeological methods such as those required
by the Archaeological Resources Protection Act. The remaining principles have been larpely superseded
by NAGPRA's goal of identifying the individual or community with legitimate authority to make such
decizions under the commaon law. | strangly recommend that the Archeology Task Farce adopt a similar
approach in revising the policy statement

Please contact Shorry Hutt, Manager, Mational NAGPRA Program, if vou have any questions regarding
my comments, She can be reached at {203) 354-1479
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October 14, 2005

Archaeclogy Task Force

Advisory Council on Historic Preservation
1100 Pennsytvania Avenue, NW, Suite 809
Washington, DC 20004

Re: Working Principles for the Treatment of Human Remains and Funerary Objects
Dear Task Force Members:

The Natural Resources Conservation Service (NRCS) in Maine appreciates the opportunity to
comment on the Working Principles for Revising the Advisory Council on Historic Preservation's
“Policy Statement Regarding Treatment of Human Remains and Grave Goods® (Federal Register
70[169]}. Our comments are limited to Principle 4, which concemns consultation with all interested
parties and considerations of their views subject to other federal and state laws.

Maine NRCS believes that the Advisory Council has an opportunity with this Principle to provide
welcome guidance for federal agencies to follow when dealing with undertakings that affect
abandoned and forgotten (and often unmarked) human remains and funerary objects. As you
know, federal agencies need to make a “reasonable and good faith effort” to identify Native
Americans and to seek other members of the public for consultation during Section 106 reviews
(36 CFR 800.2{c][2][i][A] and 800.2[d][1]). The long duration of archaeclogical time, the effects of
migration, the interactions of different cultural groups in the same regions, and the presence of
alternative value systems can all confound attempts to determine what is a reasonable and good
faith effort to locate Native Americans who may believe identified human remains and funerary
objects are significant. (The enclosed article, “Nanticoke Indian Burial Practices: Challenges for
Archaeological Interpretation,” provides examples of some of these difficulties.) Likewise, family
movements, dying out of family lines, and incomplete historical records can make the identification
of living relatives of those buried in non-Native American graves problematic.

We suggest that the Task Force provide federal agencies with clear examples or guidelines in
Principle 4 to illustrate what are considered to be reasonable and unreasonable efforts when
identifying consulting parties for the abandoned, forgotten graves.

If you have any questions, please contact Dr. Gary Shaffer, Archaeologist, of my staff at 207-990-

2566 or emall ggm.ﬂfr’g[’_@ma_uma_gw.

Sinceraly,
wﬂ






NANTICOKE INDIAN BURIAL PRACTICES: CHALLENGES FOR
ARCHAEOLOGICAL INTERPRETATION

Crary 1), Shaffer

This paper compiles firsthand and comemporary accounts of uman burial praciices of the
Nanticoke Indians and identifies implications of these tradivions for archaeological interpretation
and repatriation.  The Nanticokes, first encountered by Enropeans on the Eastern Shore of
Chesapeake Bay, were known for disinterring primary inhumations in order to clean bones and
reinter them in local ossuaries er In secondary burtals at new setiferents. Assembled descriptions
af martiwary customs include original transfations of elghteenth-century German diaries of
Moravian missionaries. Consideration of the reported burial behavior of the migrating Namticokes
indicates several ehallenges for archacologisis in associating interments with specific culmwral
groups,

INTRODUCTION

This paper compiles firsthand and other contemporary accounts of human burial practices of the
Nanticoke Indians and identifies implications of these traditions for archacological interpretation and
repatriation. European colonists first encountered the Nanticokes on the Eastern Shore of Chesapeake Bay.,
These Euroamericans and their descendants recorded several ethnographic sketches of the Manticokes that
included descriptions of mortuary customs. Nanticokes were known for removing primary burials in order
1o clean bones and reinter them in local ossuaries or in secondary burials at new settlements—sometimes far
removed from the original graves. The current study begins with a summary of certain issues associated with
the archacological examination of Native American burials and with repatriation. [t then proceeds 1o a
discussion of Manticoke history from the seventeenth through the twentieth centuries, Next, there is a
presentation of the assembled descriptions of Nanticoke mortuary customs that include original translations
of eighteenth-century German diaries of Moravian missionaries. Finally, a consideration of the burial
behavior of the migrating Nanticokes illustrates several challenges for archaeologists in associating interments
with specific cultural groups. These challenges, of course, would raise difficulties in assessing culiaral
affiliation of human remains for repattiation,

ARCHAEOLOGY, NATIVE AMERICAN BURIALS, AND REPATRIATION

This section summarizes certain elements of controversics about Native Americans and archaeology and
about repatriation of human remains so as (o provide some context for the discussion of Nanticoke mortuary
praciices. Concern with the repatriation of Native American human remains and burial goods is just one part
of the debate on the relationship between indigenous peoples and the archacologists who study their pass.
Much has been written in recent years on how archaeologists interact with the native populations living in
the lands where surveys and excavations are done, and these commentaries are not imited 1o Nonh America
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Still, in the last few decades, Native Americans have become more actively involved in archacology.
This activity is reflected in the emergence of tribal historic preservation programs and the contracting of
archacological services, even if the purpose can be to obtain development monies {Begay 1997, Ferguson
1996; Ferguson et al. 1997, McGuire 1992), Many Native Americans have recognized that archacologists
can help with tand claims, tourism, education, and the preservation of sites from destruction (Ferguson 1 996;
Ferguson et al, 1997; Watkins 2000). At the same time, more archacologists understand that long-term
commitments to collaborating with Native Americans can be necessary for investigating cerlain regions
{MeGuire 1992). Increased ethnoarchaeology with place-name research and site and artifact interpretation
can provide more complete characterizations of archacological resources (Ferguson et al. 1997; Greer 1997,
Passamaquoddy Tribe 2004). Archacologists might engender trust from Native Americans by asking about
tribal goals for archacology when formulating research strategies and by incorporating the different ways of
viewing the past into complementary scientific and humanistic interpretations of material culture (Ferguson
1996; Kristmanson 1997; McGuire 1992; Rice 1997), In the latter regard, North American archacologists
may wish to acquaint themselves better with the methods of the Annales school, whose proponents study the
past at several scales of time by combining the data and strengths of several disciplines (e.g., Binthif 1991;
Knapp 1992),

Within this larger context of the relationships between Morth American archaeologists and Native
Americans arose the intense debate on the repatriation of human remains and burial goods. Native Americans
hecame more aware of past excesses in medical and physical anthropalogical studies of aboriginal peoples:
and, by the later twenticth century, disgust and frustration with archacological research on burials increased
in Native Americans communities (Bray and Killion 1994; Powell et al. 1993:15-17). Some carly
archaeologists and museum curators seem to have been on missions to obtain as many Indian skeletons as
possible, and one recent estimate of the number of Native American individuals whose remains have been
excavated ranges from 100,000 1o two million (Trope and Echo-Hawk 2001). These excesses and those
projects poorly coordinated with native groups led to limitations on Tield and laboratory investigations of
aboriginal burials and to passage of the Native American Graves Protection and Repatriation Act (NAGPRA})
in 1990 (25 U.5.C. 3001; Killion 2001},

Archacologists generally agree that the study of human remains and funerary objects can provide
important information on a host of subjects, including past dict, health, population dynamics, evolutionary
change, and the variability of mortuary practices (e.g., Brothwell 1972; Brown 1971; Chapman et al. 1981;
Pearson 1999; Rose et al. 1996). Of course wholesale repatriation could curtail this activity, even if the
studies needed now to assist repatriation provide new data and standards for recordation (Rose et al. 1996).
Archacologisis, their colleagues in physical anthropology, and Native Americans hold a number of views on
the subject of wming over aboriginal human remains and mortuary items Lo native communities for reburial
{Baker ct al. 2001; Rosen 1980). Some scientists wish to accommodate the wishes of Native Amenicans al
least to a degree, while others are adamant that science should prevail against native claims of religious {or
sovercignty) rights (e.g.. Goldstein and Kintigh 1990; Mcighan 1991). Also. some Malive Americans
appreciate how archagologists can assist them in describing their pasts and may not request the rebunal of
certain classes of cultural items, while other Natives may doubt the benefits of monuary research and insist
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involving repatriation will be equally difficult to resolve. However, archaeologists can make certain efforts
before these siluations arise again in order to achieve a degree of cooperation and understanding. For
example, scholars can consult with Native Americans when first developing research plans and try to devise
projects that address the interests and concerns of both parties (Goldstein and Kintigh 1990:590; Quick
1985:175; Rose et al. 1996:90; Watkins 2000:172). Archaeologists also can consider together with Mative
Americans creative approaches to reburial that would permit future study of remains (Sockbeson 1994:161).
Still, one of the thomiest issues archaeologists and Mative Americans will face is the question of whether the
cultural affilistion of ancient remains can be successfully determined.  As many archacologists and
anthropologists have indicated, there needs 1o be careful consideration of the burden of proaf in assessing
such cases (e.g., Goldstein and Kintigh 1990; Rosen |980; Waitkins 2001). Another challenge for those
dealing with repatriation concems the treatment of the past movements and settlements of different abonginal
groups in areas where other Native Americans now claim a homeland. Human migration, the taking of
captives, and excursions for trade and visiting all could have led to burials of vanous ethnic groups in a single
region and complicate assignations of culiural afiliation (e.g.. Baker et al, 2001; Sockbeson 1994),

The current research represents one attempt to gather information on the mortuary customs of a Mative
American group well known for its historical migrations in order to examine how well one might recognize
its burials when it entered the regions of other Indians. It is imteresting that this strategy of listing burial
praciices according o native growp 1o sor oul cultural affiliation of human remains came up during the 1983
Conference on Reburial 1ssues sponsored by the Society for American Archacology and the Socicty of
Professional Archeologists. The suggestion met with less than an enthusiastic response, largely due to the
supposed enormaty of the project (Quick 1985:164-165). However, “many hands can make for light work,”
and the present study of Nanticoke burial practices may offer some usciul imsights for the larger debate on
PeuRLrition,

LATER NANTICOKE HISTORY

This section highlights several, later historical events and coltural interactions of the Nanticokes to
provide further context for the subsequent discussion of the group’s monuary customs. Europeans first
encountered the Algonquian speaking Nanticoke Indians in the early seventeenth century within the
Manticoke River drainage of Delaware and of Maryland’s Eastern Shore (John Smith, in Arber 1910:4 14-415;
Feest 1978:240-241: Speck 1915:6). Nanticeke oral tradition indicated that the tribe had separated from the
Delawares before itself growing in size and splitting into several other groups, including the Conoy (John
Heckewelder, in Reichel 1881:90-91). {A description of the Conoy is found in Feest [1978]). From the mid-
seventeenth century o the mid-gighieenth century Maryvland's colonial government eniered into a senes of
treaties with the Nanticokes. These agreements were 1o gugrantee the Indians” use of reserved lands and their
right to hunt and fish; additionally, the treaties regulated judicial and political contacts between the Indians
and colonists (Feest 1978:243; Speck 1927:15). Unfortunately, the establishment of the Broad Creek and
Chicone (Chicacoan ) reservations failed to take into accound the Noanticokes” seasonal subsistence siralegies,
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Nanticokes and others from Maryland moved to settlements of Wyoming in Pennsylvania and Oisiningo and
Chemung in New York. While the Nanticokes remained neutral during the French and Indian Wars, they
sided with the British during the American Revolution. Consequently, a number of them moved to western
New York closer o British troops, ammiving at Fort Niagara between 1778 and 1779 and at Buffalo Creek by
| 781. Following these hostilities, some of these Indians emigrated to Grand River in Ontario to live with the
Six Nations. By the carly 1900s some 300 residents of Grand River claimed ancestry from these Nanticokes
(Feest 1978:246; Weslager 1983:181-183).

Mot all Nanticokes ended up in Ontario. Some went west with the Delawares: for example, going in
1769 from Otsiningo to the largely Munsee villape of Goshgoshunk along the Allegheny River near Tionesta,
Pennsylvania. In the late ¢ighteenth and early nineteenth centuries, Nanticokes also traveled into Ohio and
Indiana and on to Kansas, After 1867 some Nanticokes ended their westward journcy in Oklahoma, where,
by the early 19005, a few Indians still recognized their Nanticoke origins despite acculluration with the
Delawares (Feest 1978:246; Weslager 1983:186). Other Nanticokes remained on the Delmarva Peninsula
in the mid 17005, Following the sale of the Chicone and Broad Creek reservations in 1768, the numbers of
Manticokes in Dorchester and Worcester counties of Maryland dwindled substantially by the early twenticth
century. However, a lorger group of “off-reservation” Nanticokes resided primarily in Sussex County,
Delaware (Feest 1978:247).

FIRSTHAND AND CONTEMPORARY ACCOUNTS OF NANTICOKE BURIAL PRACTICES

several earlier authors have assembled some information on Nanticoke bunal practices (e.g., Bushnell
1920; Davidson 1935; Weslager 1942, 1983). However, the present study attempts 1o include all available
firsthand and contemporary accounts of these mortuary traditions. My research on this subject began in 1998
at the Maryland Historical Trust. The Trust was gathering information on historical Maryland Indians to
assist with tnbal recognition and other matters. As part of this work, Richard Hughes of the Trust sought data
on the Manticoke Indians in the Moravian Archives (see Fliegel 1970). Moravian missionaries lived and
worked mainly with the Delawares, but they had contact with many other tnbes including the Nanticokes.
The missionaries recorded in diaries day-by-day accounts of events in their settlements, and they summarized
these dianes in repons which were submitted to the church headquarters in Bethlehem, Pennsylvania, for
circulation among Moravian congregations (Nelson 1970),

Hughes found several Moravian records that mentioned the Nanticokes. Since | was able to read the
older German handwriting in which the missionarnes’ entries were written, | offered to translate them. Three
of the diary entries {one by Jacob Schmick, two by David Zeisberger) noted Nanticoke burial practices. |
transcribed these missionary accounts into German typescript ( Appendixes | = 3) and then prepared original
translations in English. Afier completing this work, my research interest grew to a study of other firsthand
and contemporary accounts of the Nanticoke's moruary customs. One goal was to examine the persistence
of the cultural traditions through time and space, as the Nanticokes migrated from the Delmarva Peninsula,
Another was 1o see how well Nanticoke burials might be distinguished in areas populated in the past by



Nanticoke Tndian Burial Practices 145

understand English and used to live in Maryland, He went on to say:

Their customs in divers respects differ from those of other Indians upon this niver. They don’t bury
their dead in a common form, but let their flesh consume above ground in close cribs made for that
purpose; and at the end of the year, or perhaps sometimes a longer space of time, they take the
bones, when the flesh is all consumed, and wash and scrape them, and afterwards bury them with
some ceremony [in Peitit 1985:328].

Provincial Council of Pennsyivania - 1757,
The secretary for the Provineial Council of Pennsylvania (1851 :707) recorded on 6 August 1 757 minutes
of a meeting held in Easton conceming a Nanticoke request for assistance in the transport of human remains:

After this the three Nanticoke Messengers came to me and congratulated the Governor [William
Denny | and myself on the Conclusion of the Peace, and said they had put both their Hands into the
Chain of Friendship, as they were ordered by their Chiefs before they left home, and, by a String
of Wampum, desired that the Governor might send some Person with them 1o Lancaster, 1o take
care of them, and supply them with necessaries on the Road, as they were come (o take the Bones
of their Friends which died at Lancaster to their own Town, to be buried with their Relations.

Heckewelder — 1750s-1780s.

John Heckewelder (1 743-1823), who came at the age of 11 with his parents from England to Bethlehem,
Pennsylvania, served with Indians at Moravian missions from the 1760 to the 17805, One of lis later
projects was to write a description of the work of the Moravians, or Unity of Brethern Church, with the
Delaware and Mohegan Indians (Heckewelder 1971 [1820]). Of imporiance o the present study of
Manticokes, in 1818 he published his Mistory, Mamners, and Customs of the fndian Nations Whe Once
frhehived Pennsyivania and the Neighbouring Stares. In this volume Heckewelder included a description of
Manticoke mornuary behavior based on his conversations with one of their chiefs named “White™ and on his
own observations, As Heckewelder related White's statements:

These Nanticokes had the singular custom of removing the bones of their deceased [riends from the
burial place to a place of deposit in the country they dwell in. In earlier times, they were known
to go from Wyoming and Chemenk [Chemung?], to fetch the bones of their dead from the Easiern
shore of Marvland, even when the bodies were in o putrid state, so that they had to take off the flesh
and scrape the bones clean, before they could carry them along [in Reichel 1881:92].°

Heckewelder (in Reichel 1881:92) added his personal recollection of having seen Nanticoke burial customs
when hie was a child or teennger:

I well remember having seen them [Manticokes] between the vears 1750 and 1764, loaded with
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{1972:87 [1768]) letter to Rev, John Erskine in 1 768 noted, “There is one Tribe of fndians, called, Nanticooks
[sic], that, on their removal from their old to new habitations, carry the bones of their ancestors and deceased
relations with them™ [emphasis in original]. It is not clear if Beatty actually observed such a custom or if he
leamed of it from another person.

Zeisherger — 1766.

David Zeisberger (1721-1808) was born in what is now the Czech Republic, and in 1738 he followed
after his parents to America where they were involved with a mission of the Unity of Brethern (Moravian)
Church. After helping to found the setilement of Bethlehem, Pennsylvania, and leaming several aboriginal
languages, Zeisberger embarked on a 63-year career of conducting Christian missionary work among Native
Americans. This service wok him from Pennsylvania to New York, Ohio, Michigan, and Ontario. In 1765
Zeisberger and 90 Christian Indians founded the mission of Friedenshiitten by the Susquehanna River at
Wyalusing, Pennsylvania. Friedenshiitten thrived until 1772, when a replacement mission was established
at Schdnbrunn along the Tuscarawas River in Ohio (Olmstead 1991:xii, 4-8, 1997:141-142). Heckewelder
(1971:97-98 [1320]) wrote that in the 1 760s members of at least ten Indian groups, including the Manticokes,
visited the Christian Indians at Friedenshiitten or at least passed through the settlement. A major attraction
of the mission was its provision of food. Zeisberger wrole the following diary entry in Friedenshiltten in
1 766 (Appendix 1):

February 2nd The sermon was based on today's Gospel. We had a meeting with Anton and
Johannes. Among other things it came to light that Sam the Nanticoke had expressed his intention
1 stay here, about which Anton and Johannes expressed their doubis--io be sure, not because of
Sam personally but rather in view of his nation in general. For whenever one of them dies
anywhere--no matter where—and is buried, then the friends come, dig him up, cut ofT all the fesh
from his bones and take these with them. Such an instance recently occurred here involving a
deceased woman whom they carmed through this area; before her death she implored her friends
not to do that to her but just 1o bury her; however, it was all o no avail [Moravian Records 1766:
Box 131, Folder 3]

Schmick - 1769,

Several missionaries, including the Moravian Johann Schmick (1714-1778), recorded the continuation
of the distinctive Nanticoke burial practices afier the mid-1760s, thereby extending the chronology outlined
by Weslager (1983:176). Schmick had helped io found the mission of Friedenshiltten with David Zeisberger
{Heckewelder 1971:93-94 [1820]), Johann Schmick and his wife, Johanna Heid Schmick, served as head
missionaries at Friedenshiitten before moving to the Gnadenhiitten mission in Ohio (Clmstead 1991:8, 25-26,
1997:209-210). Schmick made the following diary entry in Friedenshiitten in September 1769 (Appendix
4y

Tuesday the 26th  Several Manticokes, who yvesterday had arrived here from Wajomick with the
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Perhaps the most remarkable point mised in this entry iz that Nanticoke Indians apparently were
transporting the bones of an Indian from another tribe. The individual named George could well have been
a Seneca, since members of this Iroquois tribe would travel south of their New York homeland for riding
and trading in the eighteenth century (Abler and Tooker 1978:507). The Senecas themselves may have had
several bunal customs, but one charactenstic practice was first to place the deceased on bark scaffolding or
in a tree unbil the Mesh decomposed. Then the bones would be collected and stored in the deceased s former
residence or a special bark structure, Finally, after several vears or at the occurrence of an event like the
relocation of a settlement, skeletons from the entire community would be collected and interred in a common
grave (Morgan 1962:172-176 [1851]).

Zeisherger = 1779-1780,

Between 1779 and 1780, and while residing in Ohio, David Zeisherger compiled notes on his
ethnographic observations of the Indians with whom he had lived in the Northeast (Hulbert and Schwarze
1910:1, 10}, His eniry concerning the mortuary customs of the Nanticokes added more detail to that given
in hus 1766 diary entry:

The Nantikoks [sic] ... have this singular custom that about three or four months after the funeral
they open the grave, take out the bones, clean them of the flesh and dry them, wrap them up in new
linen and inter them again. A feast is usually provided for the occasion, consisting of the best they
canafford. Only the bones of the arms and legs of the corpse are thus treated. All the rest is bunied
or burned [in Hulbert and Schwarze 1910:940].

Zeisberger — 1797.

The village of Fairfield, occupied by Moravian missionaries and their Indian converts between 1 792 and
1813, was located about 2 km east of present-day Thamesville, Ontano, on a termece overlooking the Thames
River (Jury 1945:1-2). David Zeisberger composed the following diary entry—presented in entirety for its
social context--in Fairfield in 1797 (Appendix 3):

May 5th From the look-out on Lake Eric our helper Samuel retumed, who, owing to his agreement
in winter with his brother, had gone there to pick him up, and now that Samuel had come, he was
nol ready, because he had to go for and bury the bones of some deceased of the Miami according
1 the custom of the Nanticokes. All the same, he still wanted 1o send slong with Samuel some of
his things as prool that be really intended 1o come once the burial ceremony was over. However,
Samuel did not accept the belongings, for he did not believe his brother.

In the evening 28 canoes came down from above us with Chippewas and camped here. Their chief
had sent ahead a scoul 1o repont their imminent armval, and at the same time to request Tood and
tobacceo, The scout said they all imended to fire ofT their rifles on their arrival as a salute, We senl
word to them, firstly, why should they request permission to arrive here? But secondly, they could
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This passage is most interesting for its discussion of a Nanticoke Indian burying the bones of Miamis
according to Nanticoke practices. Al the time of Zeisberger's late eighteenth century writing, most Miamis
were located in western Ohio and central Indiana (Callender 1978b:631), C.C. Trowbndge, an administrator
for Indian affairs, described Miami burial practices in an 1824- 1825 report to Governor Lewis Cass of the
Michigan Territory (Kinietz 1938:v-vi, ix-x). The report by Trowbridge notes that the Miamis would bury
the deceased in an extended position in an individual grave generally lined with planks or bark. On the other
hand, some individuals would request burial above ground in either a log-enclosed structure, where the
deceased would be in a sitting posture, or upon a scaffold. Trowbridge was emphatic that the Miami Indians
did not retrieve the bones of the deceased as did the Nanticokes (Kinietz 1938:30-32).°

Bachman — 1846.

While some of the Nanticokes were staying with the Delaware and other Indians in Kansas in the mid-
nineteenth century, Rev. H.C. Bachman recorded the perpetuation of several Nanticoke mortuary practices
at the Moravian mission in Westfield. His diary entry of 24 September 1846 described the following scene:

Today the heathen (1 1/2 miles [2.4 km] from here) dug up a body or corpse that had been buried
for a year. It belongs to the Manticoke Nation, and according to the usage of that Nation it was
reclothed and for more than a day there was dancing and whiskey drinking. Although this
celebration was so far from us, we could clearly hear the racket evening, night, and moming [in
Weslager 1983:187].

Weslager( | 953: 187) commented that Rev. Bachman most probably was referring to the Skeleton Dance
of the Nanticokes (see Harrington 1921:183-184; Speck 1937:143-144), Evidently this dance or ceremony
was practiced till around 1860 by those Nanticokes living with the Delaware Indians in Kansas. Speck
{1937:145-146), who conducted ethnographic research from 1924 to 1932 with Delawares and descendant
Nanticokes living in Oklahoma, concluded that Nanticoke assimilation and loss of native language caused
the ceremony to cease. However, Speck (1937:146-149) succeeded in oblaining a description of the Skeleton
Dance or Ghost Dance.” The ceremony, which occurred after initial platform burial and subsequent interment
of the corpge’s remaining sofl tissue, emailed placing skulls and other bones on and near posis erected o
correspond with the vear’s number of deceased, and it continued with drumming. singing, and dancing
throughout the night. A Delaware informant of Speck ( 1937:149) whose mother had participated in the Ghost
Dance back in Kansas recalled additional details of the ceremony, including shaking of the bones and
feasting. It seems that Delawares, at least those of the Wolf clan {(Munsee, according to Marshall Becker,
personal communication 2003), practiced the ceremony till the mid-nineteenth century, while recognizing
that it originally was from the Nanticokes (Hamington 1921:183-184; Speck 1937:143-144).

ETHNOGRAPHIC COMMENTARY
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southern tribes. In this connection, Feest (1973:6) has pointed out thal groups throughout the southeaster
Algonquian region used the term “Quioccosan house™ to refer to temples which could enclose the remains
of the ruling classes. Speck (1927:35, 1937:124) further argued that the Nanticokes passed on the practice
to the Delawares through a common Wolfclan. Apparently some Delaware Indians transporied human bones
from one place 1o another following initial treatment of the remains at keast by the 1600s (Thomas 1912:340
[1698]).

Feest’s (1973) survey of ethnohistorical evidence for burial customs in Algonguian groups of North
Carolina, Virginia, and Maryland generally found that treatment of the dead vaned by social class.
Additionally, despite archacological evidence to the contrary, be found no written sources on ossuary burials,
This absence of ethnohistorical records may be due to the difficulties colonists would have had observing
such infrequent bunals (Feest 1973:7).

One reason why the Nanticokes continued into and throughout the eighteenth century the practice of
secondary burial with the camying of human remains to new settlements is related 1o the exposure of the
Indians to Christian customs. Rountree and Davidson ( 1998;133) have assembled evidence that the Anglican
clergy ofthe Eastern Shore did not actively pursue missionary activities with the Nanticokes. While Christian
proselyiizing was much more prevalent 1o the nonh, these moruary customs—basic elements of human
culture—were also slow to change. In addition, it may be that some Noanticokes retained this facet of their
culture in the mixing bow| of interacting peoples in Pennsylvania and beyond in order somehow to reduce
the stress of migration and (o assert their uniqueness.

Apparently the Manticokes” monuary traditions began to change in the nineteenth century. As noted
carlier, assimilation and native language loss apparently led 1o cessation of the Skeleton Dance among
Manticokes in Kansas by 1860 (Speck 1937:145-146). Rescarchers of the late nincteenth and carly twentieth
century Manticokes of southern Delaware noted no contimuation of the earlier moruary custom { Babeock
1899; Speck 1915). Also, afler Speck {1922:4, 9) studied Nanticoke descendants near Brantford, Ontarto,
he reported that the custom of secondary burial, which had been camried by emigraniz from the Delmarva
Peminsula, eventually was forgotten by the carly twentieth century and replaced by Christian practices.

A final but significant aspect of ethnographic commentaries on the Nanticoke burial practices concems
the symbolism or meaning of the customs. Unfortunately, as Weslager ( 1983:174) astutely pointed out, *“none
of the early explorers or setilers bothered (o leamn the reason for what must have seemed a cunous way of
treating their dead,™ 1f they did ask Manticokes why they had their specific mortuary customs, they failed 1o
record the answers, Regrettably, even the later observers of the Nanticokes did not focus on explaining the
burial traditions. One hint on why the Nanticokes transported bones from one region to another is found in
the Provincial Council of Pennsylvania’s (1B51:707) 1757 minutes, which noted that they wanted the bones
of their friends “buried with their Relations.” Also, an explanation for another aspect of the mortuary
practices is in R.C. Adams" 1890 account of the Skeleton Dance which had been borrowed from the
Nanticokes by the Wolf clan of the Delawares: The dance was “given as a memorial to the dead [and] was
supposed 1o clear o way for the spirit of the deceased to the spirit land™ (in Speck 1937:143). Speck
(1937:142) found a parallel here with cerain southeastern inbes who believed that secondary burnils released
the zouls from association with their living relatives.
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were cleaned was a practical one--10 make them easier for carrying from one settlement 1o another (Odette
Wright, personal communication 2003). Of course, a systematic survey of Nanticoke elders from southemn
Delaware and from descendant groups elsewhere might reveal additional explanations of the traditional
mortuary practices not influenced by modem publications. However, such an ethnographic field project is
beyond the scope of this paper,

ARCHAEOLOGICAL EVIDENCE

The Nanticokes probably are descended from the Late Woodland Indians of the Slaughter Creek
complex (ca. A.D. 1000 - Furopean contact) who used Townsend pottery in central and southem portions
of the Delmarva Peninsula (Custer 1984:149; Custer and Griffith 1986; Rountree and Davidson 1998:26).
It is difficult to identify prehistoric precursors of ethnohistoric tribes in this area of diverse ethnic and political
groups, but archaeologists have found human remains evidencing reburial (Custer and Griffith 1986:34, 52-
4). Unfortunately, much of the information on early excavations of Slaughter Creek sites is minimal and does
not inclede results of inspections of skeletons for bone scraping; on the other hand, some of these data
indicate partial dismemberment of corpses (Thomas 1973). The following paragraphs highlight several
archacological projects involving human burials in areas once occupied by the Nanticokes from the Eastern
Shore of Chesapeake Bay to their migratory settlements.

With respect to archacological research in Maryland, in the late 1940s Weslager (1948:119-123) noted
the lack of data on the Nanticokes and their burials, However, during his own avocational investigations he
learned that Indian skeletons had been uneanthed dunng commercial excavations at Riverton, Maryland;
regrettably there was no information on the nature of these burials (Weslager 1948:1212). Curry’s (1999)
summary of data on ossuaries in Maryland notes that at leasi two such Indian bunial places have been
identified in the Nanticoke's heartland of the Nanticoke Drainage. Indian Bone Ossuary (18DO%9G), near a
tributary of the Transquaking River, evidenced 20 to 25 adult burials along with *8 ar 9 *French Beads.” one
pendant, one coiled copper caming, two glass beads, two gorgets, three rolled brass wbes, a stone knife...,
one dart, and a copper pendant (or breastplate)”, dating from the Contact period of about 1635 to 1665 (Curry
1999:57-58, Table 3). Also, Henson Ossuary (1850149), by the Manokin River, appeared as a 1-m long oval
pit with the remains of one or two adults and one juvenile. The concentration and orientation of the long
bones at the Henson site may indicate bone bundling. With the lack of associated artifacts, it was not possible
1o assign a secure date to the ossuary, but Curry (1999:58-59, 69, Table 3) supposed it might be from around
A.D. 1500, The location of these sites in the Manticoke Drainage and some evidence for skeletal reburial at
Henson Ossuary indicate they could well be associated with Nanticoke Indians or their precursors (see Curry
1999:69),

Bushy {2000) later conducted a survey and limited excavation within the post-Contact Chicone Indian
Reservation (Chicacoan per Feest 1978 Figure 2) in Dorchester County, Maryland. Her research focused on
site 18D0O1 1, which had earlier been idemtified as the Manticoke village of Chicone Indian Town, She
discovered that the site’s main occupation dated from the Late Woodland through Contact periods. Her finds
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the remaing were tronsferred o Native Amencan representiatives for rebunal, While archacological details
of this ossuary must awail publication, results of the skeletal examinztion are avallable, Among the 35
skeletons were 14 males, 13 females, and 8 individuals of undetermined sex. Their ages at death ranged from
newhaomn o &0 to 69 years with an average age of 30.5 years. Despite considerable damage associated with
their discovery, the skeletons evidenced no perimoriem skeletal processing. However, there had been some
postmeriem burning of defleshed skeletons and one example of the “collection of ash and bumed bone inan
unbumed cranial cap™ (Dana Kollman, personal communication 2005), Given the location of the Harbor
Point Ossuary and the evidence for some postmoriem processing of skeletons, the remains could be related
to the Nanticokes or a neighboring Algonguian group.

Regarding finds in Delaware, an early nineteenth century discovery of abonginal human remains in the
Manticoke drainage took place near Laurel, Workmen who were digging earth for fill near a stream
encountered “several wagon loads of bones and left a large quantity still remaining in the earth. The skeletons
... [were] laid side by side and each bone in its proper place™ (William Huffington cited in Weslager
1942:144). Elderly individuals who lived nearby recounted how Manticoke Indians had gathered here in the
mid 1700s shortly before emigrating. The Indians had brought the bones of their dead here for reburial amid
ceremonices (Weslager 1942:144-145). Weslager (1983:175) believed that this ossuary was probably
assocmted with Nanticokes who lefi the Broad Creek reservation i the 1 7408, While recording oral traditions
of the Manticoke community of southern Delaware, Speck (1913:37) learned of a low sandy mound near
Millsboro and about 2.5 km from Indian River. The mound evidently once had served as a “repository for
the dead™ or site of a mortuary house, A test pit conducted with his Manticoke guide recovered brick and
glass bottles said to have been obtained from carly European traders.

I the mid-1930s LS. Davidson ( 1935) ol the University of PennsyIvania excavated five human burials
at the Slaughter Creek site (75-C-1), located some 16 km southeast of Milford, Later work has shown that
the site is a macroband base camp of the Late Woodland { Woodland 1S laughter Creek complex) period
(Custer 1984:159-161 ). Acconding o Davidson { 1935], the bunals included males and females and evidenced
different mortuary treatment. One female had a partially disarticulated skeleton in an undisturbed pit and was
covered by a thin layer of charcoal, It seems that there had been an attempt 1o place her bones in the pit in
anatomical position. A second female skeleton was situated “in a partially upnght Mexed position™ with
skeletal elements which generally were articulated. Finally, three disarticulated male skeletons were found
messted in g single grave that had been dug into a refuse pit. Davidson ( 1935:910) believed that the skeletons
were of Nanticoke ancestors, and the graves” age and location would seem to affinm this. While the variety
of mortuary treatments may indicate changes in bunal practices over time, they might instead reflect different
stages in the interment of the dead for 2 society with a single tradition.

MMore burials at sites of the Slaughter Creek comples are reported near Lewes (Townsend site [TS-G-2])
and Rehoboth Beach, Delaware (Custer 1984:161-162). These could also be from early Nanticokes (ef,
Goddard 1978: Figures 1, 2). Human remains at the Townsend site by Lewes were recovered from several
pit features, including a plow-truncated “trench”™ measuring 1.2 m wide and 6.1 m long. T. Dale Stewart
identificd 14 males and 29 females among 58 individuals (36.2 percent aged between birth and 20 years).
His analvsis recorded several pathologies bul noted no marks on bones indicating perimonem skeletal
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moaiiment identified fire hearths, as well as Late Woodland artifacts and eighteenth-century Euroamerican
items. In spite of these finds (from site 36BRE0), the interpretation of aerial photographs showed that
Friedenshiltten proper was some 60 m away (Delaney 1973). Apparently additional testing of Friedenshiltten
and more thorough publication of the earlier work did not occur (Kent 1993:305; Noel Strattan and Stephen
Warfel, personal communications 2003].

One example of archacological research in Ohio concerns Schdnbrunn, a mission of the Moravians in
the Tuscarawas drainage during the 1770s. Moravian records list the individuals who were interred in the
Indian cemetery between 1772 and 1777; the persons include Delawares, a Cherokee, and three children of
Samuel and Sarah Nantikok (sic) (Weinland 1925), Archacological testing took place in 1927 o help with
marking the graves and reconstructing the village. That work located 45 burials, which apparently had been
done in a Christian manner. 1t was possible to identify at least some specific individuals, but no details of
physical anthropology were published (Olmstead 1991:xii, 1997:213; Weinland 1927).

A final illustration of archaeology at a site frequented by Nanticokes concerns Fairfield, Ontario. In the
19405 Wilfrid Jury of the University of Western Ontario conducted excavations at Fairfield to find remains
of the Moravian/Indian village's buildings and associated cultural material and to compare these finds with
descriptions of the settlement in Zeisberger's diary and a village map of 1793 (Jury 1945, 1946, 1948). His
research found house floors, cellars, burnt clay chinking from log walls, a vaniety of aboriginal and
Eurcamencan artifacts, and preserved foodstuffs. Additionally, the layout of the excavated structures well
matched that of the late cighteenth century map. Jury (1945:3-3, 24) was aware of the location of Fairficld's
associated cemelery, but his research plans did not include investigation of Native American graves.

ISSUES FOR ARCHAEOLOGICAL INTERPRETATION AND REPATRIATION

The firsthand and comtemporary accounts of Manticoke burial Fﬁ'-nftim compiled here offer a more
complete sense of the traditions than those provided by carlier historians and anthropologists. The accounts
reveal several common elements plus a few rarely reported particulars. Inaddition, the ones of the eighteenth
century and the nincteenth century have somewhat different emphases. These differences may relate Lo
acculturation of the Indians, other variability in the burial traditions, and changing goals of the Euroamerican
chroniclers.  In any event, it is useful to summarize the mortuary practices according 1o the observations
muade in the two centuries,

During their eighteenth century migrations 1o and within Pennsylvania, Ohio, and Ontano, the
Nanticokes generally placed the body of a deceased person in either an excavated grave or in a crib-like
structure above the ground. Afier a period from three months to a year or more following the funeral, they
would remove the corpse, cut and scrape off the remaining flesh, and wash the bones. The Nanticokes would
then bury the cleaned bones. At least sometimes they treated only the limb bones in this manner—binding
them somchow in linen; and they more simply buried or burned the remainder of the corpse. A ceremony
and feast accompanied the reinterment.

The additional noteworthy component of the mortuary practices in this period was the transport of
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The few accounts of nincteenth century Nanticoke burial practices in Kansas concernad the Skeleton
Dance, This event began with the removal from graves or above-ground platforms of the corpses of those
whao had died within the past year. (Remaining flesh apparently was buried.} Representatives then would
erect a post for each of the deceased, place the skulls on top of the posts, and dress the posts and for remaining
bones of the deceased individuals in clothing. Thereafter, a celebration with feasting. singing, and dancing
around the posts took place from evening till moming. Presumably, the bones were interred in an ossuary
following the ceremony.

These descriptions of Manticoke mornuary practices present several issues for archagologists who
interpret aboriginal graves in regions where the Nanticokes dwelled and where sher migrating peoples
sojourned, There have been few detailed examinations of archaeologically retrieved burials that may be
MNanticoke. The studies which have been done in their early historic heartland of the Delmarva Peninsula
reveal a measure of variability in the graves: for example, single and group or ossuary burials; articulated
and disarticulated bones, some of which may have been bundled or bumed. Of course, it is not surprising
that a single sociocultural group will exhibit diversity in its mortuary practices according to the social persona
of the deceased and the dynamics of the living grievers (Binford 1971; Pearson 1999:32). Archacologists
could mateh several of the burial attributes observed in the excavations of Delaware and Maryland with the
Manticokes, including the disarticulation of skeletal elements and reinterment with possibly bundled bones,

Omne of the challenges in identifying Nanticoke burials archacologically is to recognize that some of the
observed mortuary variation could derive from a particular grave representing just one stage in the series of
evenls constituting Manticoke burial practices. Also, it is important to realize that the ethnographic
descriptions of the moruary traditions are probably far from thorough (e.g.. lacking information on topics
like the spatial patteming of burials within senlements). Furthermore, when neighboring groups acquired
aspects of a burial custom as the Delaware Wolf clan evidently did from the Nanticokes, it could be most
difficult 1o assign interments to one of the socichies.

Migrations and relocations of socioculiural groups like the Manticokes can further encumber the
identification of the ethnicity ol human burials. The Nanticokes' burial traditions persisted for overacentury
as the group spread to the north and west in regions with a multitude of tnibes. The Nanticokes® contact with
other aboriginal Lullul‘l’.".'.i- may haw: h-:r:n cﬁpc-:iail} Frcqm:nt when Il‘ulﬂhr were in Pmm:,lmni: New Ym‘lﬁ

|1|:|1:| A mapping project 1uc:u5|ng o mgln:m,nlhq:mlmrf Indian towns in Fdnns}lv:mm I'num:l lhu! 'I.I‘ﬂ:!m
settlements were occupied sequentially by one or several different iribes, while other individual towns were
inhabited contemporaneously by members of a number of aboriginal proups (Kent et al. 1981:12-13; el
Becker 1988). Manticoke burials, including the secondary interments of tmnsported remains, might appear
to be out of place in the new regions, but it would be difficult 1o confidently assign the graves to Nanticokes
without detailed historical records.  Several archacologists have noted similar problems with identifying
particular ethnic groups among refugee Indians (e.g.. Kinsey and Custer 1982).

Finally, the Nanticokes presented the ultimate interpretive challenge with burying fniends from other
tribes according to Nanticoke customs. This situation could occur elsewhere with the deaths and interments
of captives or traders. Itwould seem hardly possible to identify the cultural affiliation of the deceased in such
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archaeologists to state their evidence for or against determining cultural affiliation of specific remains and
provide Indians swifter yet considered resolution of cases. Hopefully the insights leamed from this study of
the Manticokes may encourage archacologists and Native Americans to formulate and implement research
plans together in a spirit of cooperation when burials might be found.

END NOTES

"Wbelaker {1974:1 1) has stated that a 6 May |686 entry in the Maryland Archives indicated “Nanticokes at Assateague
saved the bones of their leaders.” However, the passage in question, while relating the theft by an English colonist of
the skins and roanoke wrapped around a deceased Indian king's bones, does not refer to Manticokes in the list of Indian
groups living in this town (Archives of Maryland Online Vol 5:479-430).

*Weslager (1983:174) believed that this passage by Heckewelder could refer to removal of bones from a Chiacason
House rather than uncarthing of remping {and see Weslager 1943:106),

'"According to Bliss {1972 [vol 1 ]:xxvii), most of the Christian Indians in the Moravian missions - at least in Ohio -
were Munsee-speaking Delawares. However, it is chear from even the few diary entries ol the missionanes reponed
below that a numbser of other Mative Amencan groups, including Manticokes and their descendants, spent at keast some
timie visiting or living 10 the mdsskons from Pennsylvania on to Omario,

Jordan { 1922:78) provided an sbridged translation of this diory entry with less social context. He also noted that Anton
was 4 Delawsre Indian who continued 1o live and serve with the Moravians as they moved 1o Ohio (Jordan [922:70;
and see Olmstead 1997:213). Johannes was the baptismal name of Papunhank, a Munsee-speaking Delaware from near
Wyalusing who had requested a Moravian teacher for his village; this led 1o Zeisherger’s visit and their long association
(Omstead 1991181, 1997:113, 384-385), Olmstead { 1997 382 ) commented that [ater in | Toh Zeisberger baptized Sam
ithe Manticoke and the lofter was sctive in the Moravian congreganion for $0-years,

“In this passage, “Wajomick™ probably refers to Wyoming. Lawanakhanack {or Lawunakhannek ) was a settlement
where David Feisberger had undenaken missionary work along the Allegheny River (Cdmstead 1997 :10).

*In this passage, “the look owt (e Warte) on Lake Eric™ apparently refers to “The Watch Tower,” the Moravian mission
on the Detroit River by Malden Centre, Ontario (Clmstead 1991:87) Samuel was the baptismal name of Sam the
Manticoke (Olmstead 1997:382).  Alexander McKee was a Briish Indian Agent based in Detroit whe assisted
Zeisberger in finding land for the Fairfield mission (Olmstead 199137, 92-93), Gotilob Sensemann {17435 | 800} was
a Moravian missionary who served ot several missions, including Fairficld (Bliss 1972 [vol. [:xxiii). Bliss (1972 [vol.
2):482) provided another version of Zeisberger’s May 5 diary entry; while his freer translation still noted the burial
of Miami remains according to Manticoke custom, it contained additional unrelated notes that Zeisherger apparently had
not fully copied from his private journal for the official records send o the Moravian headgquariers in Bethlehem,
Pennsylvania (see Bliss 1972 [vol, |]ax)

*Earlier contact-period accounts of burial practices cited by Kinsetz (1965:161-162, 208-211) may mix customs of the
Kiami and llineis Indinns (ef. Callender 19780:676).
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decaying and falling off, to be gathered and buried right in front of where the corpse stood.  And there,
sometime aflerward, all the bones and ihe skall o be used when they had iheir Ghost Dance,

According to the mamber of persons who had died during the year, they chose representatives of the dead
persons. And they erected as many posts, as high as a person’s head, as the number of dead dunng the year
and there they fastened the skulls {one af the wp of cach poat), And besides, they tied a cross picce of wodxd
and dressed up the figere of the man or woman like o doll, upon it (beneath the skull). And they put the
bones of the deceased right opposite each of the posts. Now, when it has become dark, they begin their
dance. Evervbody who is 1o take pan in the dance is named, also those who do the singing. And each
performer is ceremonially presented with wampum, also the leader of the dance. They dance (in a circle in
front of the posts, bearing the skulls and effigies moving counter-clockwase) all night. And when it is
beginning Lo be daylight, they sing the last song, these drummers and singers. This is what they say in the
song, according to tradition, Y ou said before you died, 1 will come when you call me!® Mow here | am
calling you.”
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APPENDIXES

The following appendines contain te three diary entries from Moravian misstenaries David Zeisbergerand Johann
Schmick that | transeribed from photocopies of the onginal, older German handwriting. Prof. Emeritus James C. King
of The George Washinglon University edited the content and styvle of my transcriptions and subsequent translations,
Occasionally the missienaries mised English letters with their German script. More commonly their journal entrics
evidenced unusual spelling and grammar, Sections of the transcriptions in brackess indicate words or phrases that are
abbreviated, missing, synactically peculiar, or incompletely legible m the photocopies.  Elements in parentheses
represent aliemative spelling and puncheation, (e may compare the German transcriptions with the copied diary
enines (Figures 1-3) ar wiith the onginal joumals s the Moravian Archives in Bethlehem, Pennsylvania.

Appendix 1, David Zeisherger®s Diary from Friedenshiltten (Wyalusing), Pennsvivania, February 2, 1766,
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Figure 1. David ?_msbq:rgcr ] F:hnmr_'.. , ITE-E: :I!:ir:.' entry from
Fricdenshten (Wyalusing), Pennsylvania. Courtesy Momvian Archives
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Appendiz X Johann Schmick®s Diary
from Fricdenshiitten (Wyalusing), Penn-
sylvania, Seplember 26, 17649,

[Dignstag]. dien] 26{s]ten Cingen etliche
Bantigoes], ] dic pestern von Wajomick mit

des kibrzlfich] in der Susqueh [anna] ersol-
fenen Senncker Georgs Gebeinen hier
anpekommen [waren,] wifejder fort uwfnd)
nahmen im Weggehen Welschkom von der
Geschwlister] Plantagen mit.  Abends
kamen zu unsrer u[md] der Indfianer]
Geschwister grossen Freude 2 Indianer von
Lawanakhanock in 19 Togen hier an, ¢iner
der AlL] Jobanna und] der andre der Eva
Freund, Sic brachien uns auch einen er-
freulfichen] Brief von unserem  [[ieben)
Briuder] David Zeisberger],] woraus wir
manches [Elefreuliche u[nd] besonders,
dass gie alle gesund u[nd] in Rube ufmnd)
selfigen] Gotfies] Frieden [bersammen
sind,?] ersahen, u[nd] [wir ThmT] daf fir]
von Herzen danicikien. Diese 2 Minner
brachien der Regina leib[icken] Bruder],]
cinen |ordentljichen]?] Knaben[,] von
Coscheoschiny  zum  Hierbleiben, weil
seine Mutier daselbst gestorben sefi].
[Mloravian Records 1769 Box 131, Folder
6]

Appendiv 3. David Zeisherger®s Diary
from Fairficld, Ontarie, Canada, May 5,
1797,

den] Sen Ma[i] Yon der Warte am Lake
Erie kam der Helfer Samuel zuriick, der
seiner Abrede rufolge im Winter mit sein-
em Bruden,) dahin gegangen war[,] thn
abruholen, ulnd] nun da Samuel kaml,]
war gr nicht fertig, weil er die Gebeine
ciniger Yersiorbenen von der Miamd zu
holen wind] = begraben hadle noch

Mamneabhahau dare Klamibalis Tolad vy ik
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sie [batten] solfl]ten], hier cinzulangen],
dos andre aber knnien sic unierlassen,
welches auch geschah.  Ein pasr Dicner
gingen von Haus zu Haus, sammleljten
Essen ufnd] Kom[.] welches sie dann

abhalten ufnd] sehr dankbar waren,

Vom Allexander] Mekee[,] Agent of
Indian AfTairs, an welchen Briuder] Sen-
semfann] geschrichen haite, erhiclten wir
eiwns Bleidung filr unsre Alten u[nd)
Schwachen mit dem Versprechen|, ] kiinfti-
gen Herbst im Stande mu sefiln[,] uns
mchreres zu {hjun[,] da er jeftfzo knapp
a Vior[r]at sefi].

Abends sangen wirs Jesu deine Passion ist
mir lauter Freude.

[Moravian Records | 797: Box 161, Folder
3
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MNovember 1, 2005

Dr. Tom McCulloch

Advisory Council on Histonc Presenvation
1100 Pannsylvania Avenue, Northwest
Suite BOS

Washington, DC 20004

Dear Dr, McCulloch:

This is In response 1o your September 14 request for comments conceming the Advisory
Council on Historic Preservation's (ACHP) "Working Principles” section of its "Policy
Slatement Regarding Treatment of Human Remains and Grave Goods." TVA agrees
with the “Wrking Principles” that ACHP has established for revision,

Thank you for the opportunity to review and comment on this policy.

Sincerely,

Sl

Kathryn J. Jackson
Executive Vice President
River Systam Operations & Environment
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Laura Dean

From: Archeol AP. Project

Senl:  Friday, Movember 04, 2005 3:33 PM

To: Laura Dean

Subject: FW. Working Principles on Treatment of Human Remains and Grave Goods - commenis

From: jack trope [mailto:jt.aala@verizon.net)

Sent: Fri 11/9/20035 1:09 PM

To: Archeol AP, Project

Subject: Working Principles on Treatment of Human Remains and Grave Goods = comments

To Whom It May Concern:

Thank you for the opporiunity to comment upon the draft principles for revising the Advisory Council's Policy Statement on
Human Remains and Grave Goods.

Tha Association on American Indian Affairs is an 83 year old Indian rights organization located in Maryland and South
Dakota that is governed by an all Native American Board of Directors. The Association played an active role in obtaining
the enactment of NAGPRA and has worked to repatriate both human remains and sacred objects to Indian tibes. We are
also very familiar with the section 106 process as we have used that process to advance our efforts to prolect Native
Amerncan sacred sites.

‘te have reviewed the "Draft Working Principles for Revising the Advisory Council on Historic Presenvation’s 'Paolicy
Aatement Regarding Treatment of Human Remains and Grave Goods” and have the following commenis

We support Principles 1 through 3 and Principle 8, particularly the emphasis that is placed upon avoidance, followed by
presenvation in place, We believe thal this emphasis reflects the preferences of fribal communities. We also agree that it
is desirable for agencies 1o have policies in place,

We have senious concems, however, aboul the underying approach of Principles 4 and 5, however. In short, Principles 4
and 5 set out a process where all parties are consulted and decisions are made after considering all viewpoints. The
Government-to-Government relationship s said to have "a bearing” on agency decision-making and the and the principles
suggest thal agencies develop policies as to how the views presenied by the different policies ought o be weaighed.

On its face, this appears to be a substantial retreat from the principles recognized as federal policy in the Native Amernican
Graves Frotection and Repatriation Act. Congress enacted NAGPRA (o address whal it deemed 1o be 8 human rights
issue — the sordid treatment of Indian human remains and funerary objecls over the ages. Remains of tribal ancestors
had been treated as artifacts to be studied, without the sanctity accorded to the burials of non-Indians. To address this
historic and cngoing wrong, Congress specifically provided for ownership and control by tribes of imbedded human
remains and funerary objects discovered on federal and tribal lands where a fribe is culturally affiliated with the remains or
the remains are discovered on Iribal land or land that has been legally recognized as the aboriginal land of a tribe. In
such cases, there is no weighing of inlerests thal takes place. The fribe is entitled to make decisions about the disposition
of the remains and objects.

Your proposed policy statemant rejacts this approach and goes back to the pre-NAGPRA idea of a case-by-case
balancing with no special deference to the tribe’s point of view. We believe that this is an unacceptable retreat from the
principles recognized by Congress when it enacted NAGPRA. Any proposed policy that addresses the treatment of
human remains and funerary objects discovered as pant of the section 106 process — regardiess of whether they are
lechnically covered by NAGPRA - should adopt NAGPRA principles. Specifically, the policy should recognize the

erriding tribal intarest in such remains and objects — particutarly whera the remains and objects are cullurally affilialed
ui' discoverad on trbal or aboriginal land,

We recognize that there are disagreements aboul how so-called "unaffilialed remains” that are discovered on non-
tribalfaboriginal land should be handled. (In general, iribés have siated thal tribas ought to have the decision-making
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authority in regard to those remains as well — a position that our organization supports.) Perhaps in that limited
circumstance, a process such as the cne laid out in the draft principles would be appropnate on a lemporary basis —until
that issue has been resolved. But a neutral balancing process should not be the basis for a federal policy that applies to
I human remains and funerary objects that are discovered during the section 106 process.

Moreover, we would note that it is likely that in most of the instances where grave sites are discovered during the section
106 process, NAGPRA will apply. That should be made clear in the Policy Statement.

Finally, we believe that the draft principles should encourage agencies to provide financial assistance to tribes to fully
engage in this process and to repatriale human remains and funerary objects. Too often, tribes are unable 1o exercise
their rights in regard to human remains and funerary objects because of financial considerations.

Thank you for considering these comments.

Jack F. Trope

Execulive Director

Associalion on American Indian Affairs
866 Hungerford Drive, Suite 128
Rockville, MD 20850

(240) 314-T155

fax (240) 314-7159
jLaala@wvanzon. mat

website: www.indian-affairs.org
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John M. Fowler

Archacology Task Force

Advisory Council on Historie Preservation
1 100 Pennsylvania Avenue NW, Suite 809
Washington DLC. 20004

Re: Working Principles for Revising the Advisory Council for Historic Preservation’s
“Policy Statement Regarding Treatment of Human Remains and Grave Goods™ (Federal
Register Vol. 70, No. 169, September | 2(05)

Dear Mr, Fowler:

The Amenican Cultural Resources Association is pleased 1o offer comments on the
Working Principles developed by the Archacology Task Force. We applaud the
Council's efforts and stand ready to assist in any way we can.

As we emphasized in our July | 5™ letter, no area of the Council's responsibilities is more
complex than the issue of human remains and associated grave goods. The subject
arouses strong emotions and has the potential to create polarized positions of the type that
are only too familiar today in our wider culture. The chief dichotomy is normally seen as
that between a secularist “scientific” worldview, and a religious or “spintual”™ one. The
former view, al its most extreme, sees human remains as essentially another type of
archaeological resource to be studied in whatever way seems appropriate in order to
extract from them information about the human past. The latter view, at its most
extreme, sees human remains as inviolable entities falling completely outside other
categories of material from the past, and therefore not 1o be subjected 10 any form of
human disturbance or invasive investigation.

As with all extreme positions, we believe that these ones are held by only a small number
of those with an interest in this matter. There is a large and, we believe, a growing
middle ground on which discussion and agreement is possible.

The sitwation is of course made more difficult by the fact that, until the relatively recent
past, variations of the scientific worldview have been imposed by the dominant culture on
groups who did not share it. These groups, particularly of course Native Americans and
people of African descent, often held more closely to the second viewpoint, butl were
unable o have their voices heard. Disrespectiul and cavalier treatment of human remains
has undoubtedly occurred against the wishes of those with strong ties to those remains. It
is not hard to understand that there are issues of power and racism embedded deep within
this issue.

The reflexive, emotional, concern in the archacological community has been that its

reasonable and legitimate interests in furthering understanding of the human story.
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through the scientific examination of human remains. will be overlooked in an over-
zealous interest in following the wishes of groups having, or claiming affinity with, the
remains, 'We say this not because that has necessarily been the general experience in
reality. but rather 1o make explicit some of the feelings that remain associated with this
topic.

The Working Principles have been reviewed by our Government AfTairs Commuittee and
by Cory Dale Breternitz, President, Soil Systems, Inc., Christine K. Robinson, Vice
President, Soil Systems, Inc., and Rebecca Hill, Staft Osteologist, Soil Systems. Inc. Soil
Systems, [nc. has excavated, analyzed, and repatriated over 3,000 human remains and
associated funerary items 1o vanous Tribes throughout the American Southwest in the
past 15 years, and therefore have much experience in this complex arca.

The four preliminary points set oul the parameters of the policy, The inclusion of “all
people” in the policy is to be welcomed.

Principle 1 is an obvious bul important one.

Principle 2 is a very-much needed objective. Clarification of the relationship between
Section 106 and NAGPRA, for example, will be very helpful for Federal agencies and
those working on their behalf,

Principle 3. Is it the implication of this principle that human remains are de facto eligible
for the National Register? The question of the eligibility of human remains is likely 1o
come up in a Section 106 context. In view of the current moves in Congress to limit the
applicability of 106, this may be a matter that the Task force should consider.

Principle 4: "...meaningful consultation with all interested parties..." (emphasis added).

It has been the experience of our member company, Soil Systems Inc., that the concept
ol mterested parties is currently a gray area and one that is. or can be, a source of
frustration on the part of the participants during consullation. The concept of "interested
parties" seems vague. Perhaps this is the intent, but in our experience it can lead to
frustration and potential conflict during the consultation process. We sugpest that the
Working Principles include a list of "potential” interested parties that include; groups
claiming ethnic and/or genetic affiliation, archacologists, osteologists, the agency
responsible for compliance under Section 106, the company or agency responsible for the
development project, SHPOs, THPOs, etc.

Principles 5 and 6 are very helpful and should provide clarity for Federal agencies
working with 106,

Overall, the Working Principles as outlined in the Federal Register make an effective
basis for the policy revision, and we believe that the future development of these
principals will clarify the repatriation and consultation process to be conducted under
Section 106,
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Thank you again for allowing us to comment on this issue. We look forward 1o
continuing to work with the Council.

Yours sincerely

lan Burrow, Ph.D).. RPA, FSA
President
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Movember 4, 20035

Archacology Task Force

Advisory Council on Historic Preservation
1100 Pennsylvania Ave., NW, Suite 809
Washington, D.C. 20004

mmenis on Working Principles fio

vising the ACHP "Policy Statement

Re:
Regarding Treatment of Human Remaing and Grave Goods.”

Dear Archacology Task Force Members:
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I am writing in response 1o the Federal Register Notice, dated September 1, 2005,
o provide comments on the Working Principles for Revising the Advisory Council on
Historic Preservation’s "Policy Statement Regarding Treatment of Human Remains and
Grave Goods.” These comments are respectfully submitted on behalf of my client, the
Working Group on Culturally Unidentified Native American Human Remains (" Working
Group”). The Working Group is composed of prominent Native American leaders who
are experienced in grave protection and repatriation issues and who are especially
concerned about the classification, treatment and disposition of unknown Native
American dead (i.e.. that category of Native American dead whose next-of-kin or cultural
affiliation are currently unknown).! We appreciate this opportunity to provide comments
to assist the Task Force in better understanding unique issues, values and law pertaining

to Mative American dead in the United States.

As we understand the Notice, the Task Force is presently considering whether and
how w0 update the ACHP's 1988 "Policy Statement Regarding Treatment of Human
Remains and Grave Goods" to guide decision-making by federal agencies in "questions

' Working Group members include: Wallace Coffiee, Chairman, Comanche Tribe: Mervin Wright, Ir.,
Pyramid Lake Paiute Tribe: Peter Jemison, Seneca Nation NAGPRA Representative; James Riding In,
historian and repatriation consultant to the Pawnee Nation; Suzan Harjo, President, Moming Star Institute:
He'vipekalaena "suao Makea Pa, Chairwoman, Native American Rights Fund; Kunani Nihipali, Hui
Malami. Mr. Jemison is, of course, 3 member of the Advisory Council on Historic Preservation (ACHP)

and will have his own additional comments in that capacity.



mvolving the treatment of human remains and funerary objects in the absence of Federal
or Stale law circumseribing the treatment of human remains and funerary objects.”
Federal Register, Vol. 70, No. 169 (Sept. 1, 2005) at 52067. To that end, the Task Force
is requesting comments on five Working Principles for use in revising the 1988 policy.
Our comments on the Working Principles follow.

A. There Is Little or No Need For An ACHP Policy. As a preliminary matter. it is
clear that the 1988 policy, which was aimed primarily if not exclusively at Native
American dead. is outmoded by the passage of federal and state legislation and should be
rescinded. In particular, the portion of the policy that places the interests in scientific
research over the rights of next-of-kin flies in the face of the Native American Graves
Prodection and Repatriation Act of 1990, 25 U.S.C. 3001 ef seq. (NAGPRA) and statules
in all fifiy States. However, we respectfully question the need 1o promulgate an ACHP
policy for Native American dead. Existing Federal and State laws that specifically
pertain to, or otherwise protect, Native Amencan dead are comprehensive in most
Jurnisdictions. Consequently, situations needing ACHP policy guidance may be rare
because Federal and State laws already prescribe certain outcomes.

For example, all federal agencies and museums. except the Smithsonian
Institution, are now subject to the policies, procedures and requirements of the Native
American Graves Protection of 1990, 25 US.C. 3001 et seq. (NAGPRA). The
Smithsonian Institution is subject to the repatriation provisions of the National Museum
of the American Indian Act of 1989, 20 U.S.C. &3 B0g ef seg. These federal laws set
minimum human rights standards governing the classification, treatment and disposition
of Native American dead who are in the possession of federal agencies and museums and
those Native American dead who will be found on federal or tribal land in the future. No
ACHP policy can, or should. supplant or water down those minimum standards and
requirements, nor create inconsistent federal standards regarding Native American dead.

In additon, many states have enacted laws since 1983 that specifically protect
Native American graves and govern the disposition of disinterred Native American dead,
Those laws which were in effect as of 1991 are referenced and summarized in the
following sources: H. Marcus Price 11, Disputing the Dead: US. Law on Aboriginal
Remains and Grave Goods (Univ. of Missouri Press, 1991), pp. 41-115 (identifying 27
state laws as of 1989 that specifically pertain to Native American dead and burials; and
other additional laws that provide extensive protections for Native American dead under
general deseeration and cemetery laws); David J. Harris, Note, "Respect for the Living
and Respect for the Dead: Retumn of Indian and Other Native American Burial Remains,”
39 Wash, L. J. Urh. & Contemp. L. 195, 215, n. 105-108 (1991) (As of 1911, § states
prohibited the display or sale or Native American human remains: 7 states banned future
collections of dead Indians; 17 siates specified procedures for newly found remains; 9
states controlled the acquisition of human remains primarily by permit, and nearly all
states have general laws that specify who has burial rights and responsibilities. describe
what 15 1o be done with unclaimed bodies, and criminalize grave robbing, grave



tampering, and unauthorized exhumation”); Catherine B. Yalung and Laurel 1. Wala,
“Statutory Survey: A Survey of State Repatriation and Burial Protection Statutes,” 24
Ariz. St. L. 1. No. 1 (Spring 1992) at 419433 (Surveying repatristion and burial
profection statutes in 17 states). Consequently, very little room is left for policy guidance.

B. Additional Working Principles Are Needed To Address Native American

Concerns. In those narrow situations where no law governs the classification. treatment
and disposition of Native American graves and burials, three additional Working
Principles should guide the development of any ACHP policy to assist federal agencies in
the classification, treatment and disposition of Native American dead.

l.  Any Policy Concerning the Classification, Treatment and Disposition af Native
American Dead Should be governed by Native American fiumian vights: and those Human
Rights take Precedence over Interests in Scientific Research. This principle was adopted
mn the Report of the Panel for a National Dialogue on Museum/Native American
Relations (Feb. 28, 1990) (Principles 2-3); and the Panel Report provided the framework
for the NAGPRA legislation. See, Trope and Echo-Hawk, "The Native American Graves
Protection and Repatriation Act: Background and Legislative History,” 24 Ariz. St L. ).
No. 1 (Spring 1992) st 57-38, 487-500. The need to recognize and protect Native
American human rights with respect to the classification, treatment and disposition of
Native American dead is of the uwtmost importance given the history of mistreatment of
MNative American dead in the United States. There is no question that scientific research
done at the expense of human rights is inherently immoral. See, eg. Robert J. Liflon,
The Nazi Doctors: Medieal Killing and the Psychology of Genocide (New York: Basie
Books, Inc.. 1986). That mainstream sociely cannot abide such conduct is well-
illustrated by laws in nearly every state that carefully regulate the medical or scientific
use of dead bodies and permit such research only under carefully prescribed conditions
involving informed consent by the deceased or next-of-kin, such as those conditions, for
example, that are prescribed in the Uniform Anstomical Gilt Act (UAGA)” Al 100
often in American history the human rights of Native Americans were subservient to non-
Indian scientific interests, giving rise to serious Equal Protection problems of disparate
racial treatment that have been particularly acute in matters respecting the treatment of
the dead. See, Trope and Echo-Hawk, supra, 24 Ariz. St. L. J. at 38-43 {and citations
therein).

2. AN Native American dead are entitled to a decent burial,  The mainstream social
principle that every person is entitled to a decent burial is taken for granted by most
Americans, That beliel is shared by Native Americans as well. Their sensibilities are
expressed in the attached Resolution No.ABQ-03-068 (Nov. 21, 2003) of the Mational
Congress of American Indians (NCAl) which is composed of over 250 tribal

* This Intter category of statutes may nol ke directly applicable 1o skeleal remains, b do illustre the
deeply-embedded mainsiream social values and principles that guarantee a decent burial to cach person.
As argued fnfra, these mainstream values and protections should be extended 10 Native Americons,

' As of 1990, UAGA laws are in effect in: Alabama, Arizona, Arkansas, California, Connecticut, Gieorgia,
Hawan, Logisiana, Norih Dakeda, South Dakoda,



governments. According to the Resolution, disposition of Native American human
remains, including culturally unidentifiable Native American dead. "must be made by the
appropriate Tribes and Native Hawaiian organizations in concert with the group's
customary traditional practices, wishes and beliefs" and those dead should be "speedily
repatriated 1o Native peoples in accordance with procedures 1o be determined by
contemporary Native American groups® for disposition without further scientific study
and at government expense. The NCAI statement should be incorporated into the ACHP
policy and Working Principles, because the time is now long-overdue for our Nation io
take into account the needs and values of' its indigenous peoples in developing American
law and social policy, especially when their fundamental rights and sensibilities are
affected.

Furthermore, the principle that all persons are entitled to a decemt burial is
embedded in the laws and policies of all 30 Swates and the District of Columbia that
guarantee a decent burial for every person, including paupers, strangers, prisoners,
unclaimed dead, and persons who die without any next-of-kin, The fundamental social
values which underlie those laws should be applied to Native American dead as a simple
matter of equal protection of the laws and inform, if not control, ACHP policy on this
sensitive subject. Thus, where no other law is directly applicable, ACHP should look to
the general statutes that guarantee a burial to inform ACHP's proposed policy with
respect to Native American dead and respect the mainstream values and sensitivities of
America's Native peoples. Those laws, which are summarized below, provide the
appropriate policy backdrop because they firmly establish that a proper burial for the
dead is a deeply engrained social norm that is widely held in mainstream American
sociely. Federal policy should reflect widespread social norms, including Native
American norms, in this sensitive area and not serve 1o exclude Native Americans from
widely held values and protections enjoved by Americans of other races, Otherwise, the
policy would be seen as racially discriminatory and not in keeping with trust
responsibility owed 1o Native Americans by the Federal Government. Section 106 of the
National Historic Preservation Act was not intended to, nor can be relied upon to, deny
Native American communities the same legal and social protections afforded 1o other
Americans in matters respecting the dead,

For the above reasons, when no other federal or state law controls the disposition
of disinterred Native American dead, ACHP policy should guarantee a decent burial for
Native American dead. The principle that every person is entitled o a decent burial
originated in American common law. See, Percival E. Jackson, The Law of Cadavers and
aof Burial and Burial Places (New York: Prentice-Hall, 1950) at 30-40. Statutes in every
state codify that principle. ACHP policy can be derived from the following state laws
that guarantee a decent burial for all persons:’

! Many States listed below have laws that specifically pertain to Mative dead, unmarked graves or have
general statutes which afford Native dead significam protection. The statutory survey presented here
stmply idemtifies general states laws that guarnntee a burial for every person. Such laws should inform
federal policy with respect 1o the disposition of Native dead in those narrow cincumstances when no other
state of federal law applies to their disposition.



Alabama: Impoverished or unclaimed inmates, patients and unidentified bodies will be
buried at public expense. ALa, CoDE § 22-19-22 (2005). In the case of abandoned
cemeteries, Sections | 1-47-60 ef seq. require the reinterment of human remains in a
suitable cemetery.” Dead Indians disinterred from burial places are at minimum entitled
10 the same consideration by federal agencies as part of their Section 106 compliance,

Alaska:  The state pays for the proper burial of any person unable to pay for burial.
ALASKA STAT. §12.65.025 (Michie 2004). This policy should be adopted by federal
agencies to ensure that deceased Alaska Natives disinterred from burial places are
granted a proper reinterment.,

Arizona: There is a statutory duty to properly bury dead bodies, including indigents, and
it is a crime 1o disinter or mutilate the dead. ARIZ. REv. STAT. 8§ 11-303, 36-804. 36-
831, 36-861 (Michie 2004)., When cemeleries are vacated, Section 9-45] requires
unclaimed remains to be relocated 10 a proper cemetery. These policies should be
applied by federal agencies as part of their Section 106 compliance to afford reinterment
for any dead Indian disinterred from any burial place in Arizona.

Arkansas: It is a crime to abuse a corpse; and unclaimed bodies must be properly buried
after use by the University of Arkansas. ARK. CODE AnN. §§ 5-60-101, 20-17-T08
(Michie 2005). Upon abandonment of a cemetery, human remains must be relocated to a
proper cemelery. fd. §20-17-905. These policies should be applied by federal agencies as
part of their Section 106 compliance to ensure that any deceased American Indian
disimterred from any burial place in Arkansas is afforded proper reinterment.

Califomia: State law prohibits the deposit of human remains in any place except a
cemetery. CaL. HEALTH & Sarery Copi § 7054.1 (West 2005). Where no person is
found to take responsibility for the proper burial of indigents, the duty devolves upon the
coroner al county expense. Ml §§ 7100, 7104, These policies support decisions by
federal agencies to guarantee proper reinterment of any deceased Native Americans
disinterred from any burial place in California as a pan of Section 106 compliance.

Colorado:  The county where a deceased indigent or welfare recipient resided shall pay
for burial. CovLo. REvV. STAT. § 26-2-129 (2005), When human remains in abandoned
cemeleries are removed, they must be reinterred in another cemetery. M §25-1-658.
These policies support decisions by federal agencies to gramt disinterred Native dead a
proper reinterment.

Connecticut: The town in which deceased patients or indigents are found is responsible
for their proper burial. Cosse Gen. STAT, § 17b-131 (2005). Even human remains

" In discussing the lows which permit exhumation in The Law of Cadiavers, supra, Jackson states at 106=
122 that exhumption is abhorrent 1o custom, sentiment, and the kaw®™ but allowed in lmited "circumstances
of extreme exigency” arising from reasons of public interest (such as criminal prosecutions) or private
purpases (such as kin requesting to move the remains 1o o more suitable place of burial). However,
exhuneation simply for scienific research is not listed by Jackson as one of the "circumstances of extreme
exigency™ that justify exhumation of a body once permnnently buried,



subjected to scientific use must be properly disposed of under Section 19a-270(a). These
policies mandate that any disinterred Native dead are entitled 1o a proper burial.

laware: Indigents and unclaimed bodies are buried at public expense. DeL. Cope
AN Trr, 31§ 1010, Tit, 29 § 4711 (2005). Disinterment must be accompanied by
reinterment. & Tir. 16, § 3159, The same considerations should pertain 1o disinterred
MNative dead.

District of Columbia: Bodies must be properly buried, even afier medical use (D.C.
CobE Axn. ¢ 3-205 (2005)) and cemeteries must provide lots for the burial of sirangers
and indigents (fal § 43-102), Trafficking in human body parts and grave robbing is
illegal. fd §§ 7-1501.01, 22-3303, These same policies can be relied upon by federal
agencies under Section 106 to guarantee a proper burial for Native dead according to
proper specilications provided in Section 43-122.

Florida: Accidentally discovered dead are turned over to a medical examiner if less than
75 years old and the State Archaeologist must notify kinship community members 1o
determine the proper disposition of older remains, FLA. STAT. ANy, § 872.05 (2005).

Georgia: The state buries indigents and unclaimed dead at public expense.. Ga. CopEe
ANM. § 36-12-5 (West 2005).  Any dead studied for medical education purposes must be
decently interred by the school after use, § 31-21-23. Dead bodies and human remains of
American Indians may not be put on public display except with the express consent of
lineal descendants of the deceased or in their absence the Council on American Indian
Concerns. § 31-21-45,

Hawaii: Afier bodies have been properly used for medical education, they must be
properly buried or cremated (Haw. REV. STAT. § 711-1107 (2004)); indigents, unclaimed
bodies and welfare recipients are buried at public expense (§3 346-13, 27-1). State law
guarantees that all persons be buried, and this policy should be applied by federal
agencies 1o Native Hawaiians.

Idaho: Unclaimed bodies and the poor are to be decently buried by the coroner. IDAHO
Cone §§ 31-2802, 31-1505 (Mickie 2005). The same should pertain to disinterred Native
Amernican dead, otherwise federal policy under the NHPA would violate the public policy
of the State of ldaho as expressed in the above statutes.

Minois: Before a cemelery is abandoned, the removal and reinterment of all human
remains is required. 765 ILL. Comp. STAT. 830/1 (2005). Neglected graves must be
restored and cared for by the county. 55 1L, Comp, STAT, 7001, 70/2 (2005) Though the
bodies of institutionalized indigents 10 be buried at public expense may be used for
medical education and scientific purposes when friends or relatives do not first request
burial, the bodies must be properly buried or cremated after use. 410 ILL. Comp, STAT.



510/1." Where no other state law applies, the policies which underlie these statutes
should inform federal policy concerning the disposition of Native American dead,

lowa: Bodies properly received for scientific uses must be properly cremated or buried
after use (lowa Cope § 1428 (2005)) ancienl remains must be reinterred when
discovered in a cemetery established for that purpose (§ 263B.7-8); and hospitals must
bury patients al state expense when necessary (§ 225.33). Any NHPA policy affecting
deceased Native Americans in this State should adopt the burial policies of these statutes
when no other statutes apply.

Kansas: The coroner will properly bury an unclaimed body at county expense (KA.
STAT. ANN, § 22a-215 (2005)) and the county treasurer must properly bury welfare
recipients (§ 39-713(d)); and bodies used for scientific purposes must be decently buried
after use (§§ 65-902(b) 1w 904). Federal NHPA policies affecting the disposition of
Native American dead in Kansas should be consistent with these laws when no other
statute applies.

Kentucky: The coroner is responsible for burial of unclaimed bodies when relatives
cannol be located (KY. REV. STAT. ANN, § 72,450 (Michie 2005)): when bodies are used
for scientific purposes, they must be properly buried after use (§ 311.340); and when
cemeteries are abandoned, the dead must be reinterred in another cemetery (8§ 381.730
o 770). Even the bodies of executed criminals must be decently buried by the State. /i
§5 431250 1o 270. When no other law applies the foregoing statutory policies should be
adopted by federal agencies to ensure that deceased Native Americans disinterred in
Kentucky are guaranteed a proper burial,

Louvisiana: Every dead body which has been dissected shall be properly buried or
cremated within a reasonable time. La. REv, StaT, Ann, § 8651 (West 2005).
Disposition of human remains anywhere but a cemetery is prohibited. § 8:652. Any
authority in charge of human remains is responsible for their interment. § 8:661.
Paupers must be buried at state expense, with organ donations allowed in the absence of
objections by relatives, § 33:1565. Where no other federal or state law pertains, these
policies support decisions by federal agencies under the NHPA to grant disinterred
Mative American dead a proper burial in Louisiana.

Maine: Every body within the state shall be decently buried or cremated and deposited in
a proper cemelery or mausoleum (ME. REV, STaT. ANn. TiT 13 § 1032 (West 2005) and
bodies removed from improper burial structures must be reinterred (TiT. 13 § 1349),
Even bodies which have been used for scientific purposes must be decently buried. TiT.
22, § 2886. All deceased persons must be decently buried in Maine.

Marvland: When next of kin cannot be located, "any other person willing 1o assume the
responsibility™ for burial may dispose of the dead, otherwise the state will assume that

* Disinterred Native Americans are not properly within the purview of statutes of the above kind that allow
scientific study since they were nol "institutionalized” in a prison or mental hospital or similar state
nstitution, and they or their relatives never gave consent for scientific study of their remains in life.



responsibility. MD. HEALTH CoDe TitT. 7, § 7-410{cK 7). (¢} (2005). Remains in burial
sites or abandoned cemeteries must be reinterred. TiT, 16, § 119, Tin 10, $10-3402(d).

Massachusetis: Bodies of institutionalized persons and executed criminals are buried at
public expense but may be used for anatomical scientilic unless they are veterans or
persons who expressed wishes to the contrary.  Mass, Comp, Laws, Ch. 113, §§ 2. 6
(2005). The state will bury indigents, aged and welfare recipients. Ch. 118A, § 7.

Michigan: Bodies in abandoned cemeteries must be reinterred (MicH. Conp. Laws §
128.31): unclaimed bodies distributed for scientific use must be properly buried afier use
and unclaimed bodies not so used must be properly buried (88§ 333.2655, 2678, .2658).
Burial 15 contemplated in all instances in Michigan. Any federal NHPA policy regarding
the disposition of American Indian remains in Michigan should be compont with that
State's policy expressed in the foregoing statutes.

Minnegsota: Equal respect must be given for all human remains, including unidentified
human remains. Min. STAT. § 307.08 (2005). The State's Indian AfTairs Council is
involved in decisions pertaining to the disposition of Indian skeletal remains by tuming
them over to appropriate Indian tribes for disposition. fd §

Missouri: The coroner is responsible for the burial of unclaimed bodies (Mo, REv. STAT.
§ 38,4060 (2003)): and institutional officials are responsible for the proper disposition of
paupers in their care at public expense (§ 194.150) but the use of their remains by science
is first permitted (§ 194.160); and otherwise any person will be buried at county expense
as may be determined by a county court (§ 205.620).

Miszissippi: Institutionalized unclaimed and poatient dead may be used for anatomical
science but must be decently buried afterwards (Miss. Cone Ann, § 41-39-1 (2005));
paupers and strangers must be properly buried by the county in which they are found ($8
43-31-27, -29, -31).

Montana: Federal policy should comport with Montana's mandate that unclaimed bodies
are decenily buried by the coroner at public expense under MonT. Cone ANN. § 35-20-
209 (2005),

Nebraska: Paupers are properly buried by the county. Nes, REv. STAT. § 68-114 (2005).
The bodies of deceased institutionalized persons are buried at public expense but may
first be subjected to anatomical stedy, §§ 71-1002 to -1007. Abandoned cemeteries,
including American Indian burial grounds, must be cared for by the county. § 12-805,
Nebraska contemplates burial for all persons.

Nevada: Every dead body lying within the state, or the dissccted remains thercof, shall
be decently buried (NEv. REV. STAT. § 451.020 (2004)) ot public expense if necessary (88
239.180; 451.025), This policy applies to disinterred American Indian remains who must
be reinterred following examination. § 383150,  Federal policy concemning the



disposition of dead Native Americans should comport with Nevada policy embodied in
the foregoing statutes, when no other statute applies.

Mew Jersev: Human remains from abandoned cemeteries must be reinterred. NI, STAT.
ANN, § 40:60-25.39 (West 2005) Unclaimed remains are given a decent and proper
burial at county expense. § 40A:9-49. These goals should be adopted by federal policy
for disinterred Native American remains found in New Jersey.

New Mexico: The State buries indigents and welfare recipients. N.M STAT, ANy, §§ 24-
13-1. -2 (Michie 2003). The county buries unclaimed remains no less than 30 days after
it has determined that they are unclaimed. §§ 24-13-1, 23-12A-3,

Mew Hampshire: Abuse of a corpse is unlawful. N.H. REv. STAT. Ann. § 644:7 (2005),
Indigent inmates, aged, welfare recipients, paupers are buried at public expense. §§
167:11, :13.

MNew York: Except in cases where the right to dissect is expressly provided for by law,
every body of a deceased person in the State of New York is 1o be decently buried within
a reasonable time after death. NJY. Pup. HEALTH §. 4200 (McKinney 2005).

North Caroling: Unclaimed bodies must be properly buried even though they may be
used for anatomical study beforehand. WN.C. GeEx. STAT. § 130A-415 (2005),

HNorth Dakota: The statutory duty to bury the dead develves upon specified individuals
and then ultimately upon the county (N.D. Cent. Copg § 23-06-03 (2005)); failure 10
bury within a reasonable time is punishable (§§ 23-06-05, -06). All bodies will be buried
and that will be done by the State il necessary, §§ 11-19.1-15, 12-45-05. Remains
removed from abandoned cemeteries must be reinterred. § 23-21-02,

Ohig: Unelaimed bodies or bodies of tramps may be used for anatomical study followed
by a decent burial a1 state expense. OHID REV. CobDE AN, 5 1713.34, 36, 38 (2005),

Oklahoma: Bodies of inmates and institutionalized persons are buried at state expense,
but may first be subjected to anatomical study. OKLA. STAT. TiT, 8, §5 87, 88; TIT. 63, §
97 (2004). There is a statutory duty to bury within a reasonable time. Tit. 21, § 1152,
Refusal to inter on account of race is prohibited. TiT. 8, § 31.

Oregon: Unclaimed or indigent bodies may be used for anatomical study but must be
decently buried. Or. REv. STAT, § 97.170 (2003).

Pennsvlvania: The county in which the body lies is responsible for burial. 16 Pa. Cons.
STAT. § 2166 (2003). The state will bury institutionalized persons, 50 Pa, Cons, STAT.
§ 4424 (10).

Rhode lsland:  Unclaimed bodies and inmates are buried at state expense. R GEN,
Laws §§ 23-18.1-1, 42-56-23 (2004).



South Carolina: Unclaimed and indigent dead may be studied before bunial at public
expense. S.C. CODE AN, §8 17-5-590, 44-43-530 (2004).

South Dakota: Indigent dead are buried by the county, S.D. CoDIFIED Laws §§ 28-17-1,
-2 (Michie 2005). Dissection may be done only when authorized by the deceased in life,
by the spouse or next of kin { §§ 34-26-3, -4) and the remains must be decently buried
afterwards (§ 34-26-11),

Tennessee: Paupers and indigents are buried at public expense. TENN. CODE ANy, §§ 3-
9-311, 38-5-118 (2005).

Texas: The county shall bury indigent dead. Tex. Gov'r Cobpe Axy, § 694.002 (Vernon
2005). The state will bury inmate dead who may be studied prior to burial. § 501.015,
The law contemplates that remains distinterred from a cemetery be reinterred. § 711.004

Uiah: Cities bury their indigent dead. Utan Copg Anxn. § 10-8-74 (2005). Counties
buried unclaimed dead, unless delivered for anatomical study in which case they must be
buried in a timely fashion. § 26-4-25.

Vermont: Burial of the aged. blind, and welfare recipients is done by the state if
necessary. TIT. 33, §§ 3101 e seq.

Virginia: Unclaimed dead are buried by the county where death occurred (Va. Cope
Ann. § 32, 1-28BB (Michie 2005)); and remains from abandoned cemeteries must be
reinterred in another cemetery (§ 57-36),

Washington: Unclaimed remains are buried by the state, but may be studied prior 1o
burial unless the decease requested otherwise. Wasn. Rev. Cope §§ 68.50.220, 060,
D70 {2005), No body may be disposed of in any place except a cemetery. § 63.50.130.

West Virginia: All aspects of burial, interment and relocation of abandoned cemeteries
are governed by W.Va. Cobe Axn, §§ 16-5-21 to -23, 61-8-14, 37-13-1 (2005).

The above laws illustrate that the principle that all persons are entitled to a decemt
burial is widely held and provide ample suppont for an ACHP policy that effectuates that
social norm for Native American dead. We request that this principle be included as a
Working Principle for revising ACHP policy. Since this principle embodies widespread
norms deeply held by the public a large and by the Native American community, it
would be intolerable for ACHP to sanction any policy that eschews this principle and
fails to accord a decent burial for Native American dead.

3. The ACHP Will Consult With Indian Tribes amd Notive American Leaders in
Develaping Any Palicy That Affecis the Classification, Treatment and Dispasition of
Native American Dead. This principle should be added 1o the Working Principles for
several reasons.  First, we strongly object to any policy aiflecting the classification,

10



treatment and disposition of Native American dead that is written exclusively by and for
non-Indian archaeologists, Plainly, archacologists may have a conflict of interest if their
goal is to retain and study Native American dead and prevent reinterment for professional
and personal financial gain. This conflict of interest precludes them from embracing the
social norms expressed by the above laws, which are in effect in all jurisdictions, and
from respecting mainstream Native American norms and values that are opposed to their
own professional and personal financial goals,  Second, the Federal Government,
including the ACHP, has a trust responsibility to Indian tribes and Native Americans 1o
act in good faith as a fOduciary in their best interests. The federal trust obligation is
implemented at minimum through meaningful consultation in any significant matter that
affects Native American interests. Consequently, we request that ACHP work directly in
consultation with Native American representatives in developing any policy respecting
MNative American dead. We must insist in our own voice to speak for ourselves through
our leaders, and not be represented by archacologists on the Archacology Task Force in
thisg imporiant matter.

C. Comments on the proposed Working Principles. Before we address the Working

Principles, we offer two preliminary observations. First, we are confused abowt the
statement in the Notice that the proposed policy "would not be bound by geography,
ethnicity or nationality: it would apply to the treatment of all human remains encountered
in Section 106 review." Federal Register at 52067. One policy for all races and cultures
may nol necessanly be workable when groups like Nalive Americans have specific and
widespread beliefs and practices about the classification, treatment and disposition of
Native dead which should be 1aken into account and addressed. Those indigenous beliefs
and practices may nol necessarily be shared by other groups with different cultural
outlooks pertaining to their dead. Any policy that affects Native American dead should
take into account the matters discussed in this letter and be developed in consultation
with Indian tribes and Native Amencan leaders under the federal Indian trust
responsibility. Second, we are concermed about any "balancing” of interests in this
sensitive area when Native American dead are concemed unless Native Americans are
involved on a decision-making level during the "balancing."  In the past, such
"balancing” was done exclusively by non-Indian archaeologisis and authorities. This
resulted in the vielation of Native American human rights in every tribal and Native
American community in the United States and led to the passage of remedial laws such as
NAGPRA and the new state laws o rectily abuses,

Many of the Working Principles are very positive. We recommend that Principle
I include reference to the human and statutory rights of next of kin, kinship communities,
Indian tribes and Native Americans which enjoy precedence over interests in scientilic
study, as mentioned above in this letter. The three Working Principles discussed earlier
in this letter should be added to address Native American concemns.

Il



Thank you for this opportunity to provide comments. Please do not hesitate to

contaet me or my clients (see note 1 supra) to discuss our comments in more detail or if
we can provide further assistance.

Sincerely,
Al P, Eclew-Hewnd™

Walter R. Echo-Hawk

Attorney for Working Group on Culturally Unidentified Native American Human
Remains

ce: Working Group members
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NATIONAL CONGRESS OF AMERICAN INDIANS

The National Congress of American Indians
Resolution #ABQ-03-068

TITLE: NAGPRA and Unidentified Native American Ancestral Human
Remains.

WHEREAS, we, the members of the National Congress of American Indians
of the United States, invoking the divine blessing of the Creator upon our efforts and
purposes, in order 1o preserve for ourselves amd our descendants the inherent
sovercign rights of our Indian nations, rights secured under Indian treaties and
agreements with the United States, and all other rights and benefits 1o which we are
entilled under the laws and Constitution of the United States, to enlighten the public
toward a better understanding of the Indian people, to preserve Indian cultural values,
and otherwise promote the health, safety and welfare of the Indian people, do herchy
establizh and submit the following resolution; and

WHEREAS, the National Congress of Amenican Indians (NCAI) was
established in 1944 and iz the oldest and largest national organization of American
Indian and Alaska Mative inbal governments; and

WHEREAS, Public Law 101601, the Native American Graves Protection
and Repatriation Act (NAGPRA) was passed into law in Movember 1990 and includes
in Section 6 (25 USC 3003) a requirement that Federnl agencies and Federally funded
museums compile an inventory of their collections of identified and unidentified
Native Amenican human remains and associated and unassociated funcrary objects
that inchsdes the geographical and cultural affilistion of the items; and

WHEREAS, the inventories and identifications were to be completed in
consultation with tnbal government and Native Hawaiian organization officials and
traditional religious leaders; and

WHEREAS, the inventories for MNative American human remains and
associated funerary objects, sacred objects and items of cultural pairimony were 1o be
completed no later than five years afler the date of enactment of the Act and made
available to the NAGPRA Review Committee; and

WHEREAS, written summaries of the holdings and collections of Mative
American unassociated funerary objects, sacred objecis or objects of cultural
patrimony were to be completed no later than three years afier the date of ensctment
of the Act; and

WHEREAS, Federal agencies and muscums must report the inventory of
information regarding unidentifinble human remains 1o the Department Consulting
Archeologist in the National Park Service, who in turm must provide the information 1o
the NAGPRA Review Commiltee; and



NCAI 60" Annual Session Resolution #ABQ-03-068

WHEREAS, the NAGPRA Review Committee is responsible for compiling the inventory
of culturally unidentifiable human remains in the possession or control of Federnl agencies or
muscums and recommend specific actions regarding the disposition of these human remains: and

WHEREAS, any muscum that fails 1o comply with the requirements of the Act may be
assessed a civil penalty by the Secretary of the Interior for each vinlation of non complinnce with
the Act, including failure to complete the required inventories and summaries; and

WHEREAS, the National Park Service has not enforced ihe requirements for completed
inventories and summaries from numerous agencies and institutions and a listing of identified and
unidentified human remains is a eritical element of the law; and

WHEREAS, the National Park Scrvice of the United States Department of the Interior
has not acted to finalize the Proposed Rule on the Disposition of Culturally Unidentifiable Human
Remains published in the Federal Register on May 6, 2002 and

NOW THEREFORE BE IT RESOLVED, that the NCAl expecis that the NAGPRA
Review Committee and the Mational Park Service initiate enforcement of penaltics for non
compliance by the Federal Agencies and museums that have failed to remit 1) inventorics as
required by law of Native American human remains both identified and unidentified and
associated funerary objects and 2) summanics of the unassociated funerary objects, sacred objects
and objects of cultural patrimony; and

BE IT FURTHER RESOLVED, that the NCAl expects the NAGPRA Review
Committee and the National Park Service include in the Rules of the NAGPRA Disposition of
Culturally Unsdentifinble Human Remnins, identi
gxlensions for the remittance of inventories and summaries of the holdings or collections of
culturally unidentifiable remains and the asseciated funcrary items; and

BE IT FURTHER RESOLVED, that the NCAl recommends to the NAGPRA Review
Commitiee and the National Park Service ihe final date for the remission of inventories and, or
summarics of unidentified human remains shall not be lnter than September 30, 2008 and that the
approved extensions shall not be granted beyond September 30, 2010; and

BE IT FURTHER RESOLVED, that the NCAl endorses the recommendations of tribal
leaders and Native participants made 1o the Secretary of the Interior adopted at the Symposium
for the Dusposition of Culwrally Unidentifishle Native American Human Remains under
NAGPRA on December 2, 2001 in Tempe, Arizona which asserted that the disposition of any
type of human remains and funcrary objects must be made by the appropriste Tribes and Native
Hawaiian organizations in concert with the group’s customary traditional proctices, wishes and
beliefls. Agreement was also reached on the following points.

I. Native American human renmins fermed “culturally unidentifiable” are gullurally
allilipted 0 contemporary MNative Peoples, including lederally recognized Tribes, non-
Federally recognized Tribes, Native Alaska Peoples and Native Hawaiinn People.

Page 2 of 3



NCAI 60" Annual Session Resolution #4ABQ-03-068

2. All Native American human remains and associsted funcrary objecis, including those
deemed “culturally unidentifiable” shall be under the ownerzhip and control of contemporany
Mative Peoples.

3. All “cultarally unidentifiable™ MNative American human remains shall be speedily
repatristed 1o Native Peoples in sccordance with procedures 1o be determined by
contemporary Mative Amencan groups.

4. All scientific study of culiurally unidentifiable” Native American human remains shall
immediately coase,

3. The Federal Government shall be responsible for funding the costs of this repatriation,

NOW BE IT FINALLY RESOLVED, that this resolution shall be the policy of NCAI
until it is withdrawn or modified by subsequent resolution.

CERTIFICATION
The foregoing resolution was adopted at the 60™ Annual Session of the National Congress of

American Indians, held at the Albuguerque Convention Center, Alhuquerque, New Mexico, on
Movember 21, 2003 with a quorum presentl.

ATTEST:

dopted by the Tencral Assembly during 60™ Annual Session of the National Congress of
Amernican Indians, held in Albuquerque, New Mexico, from November 17-21, 2003,
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From: D Bambi Kraus [mailto:bambi@itc.org]
Sent: Fri 12/2/2005 3:08 PM

To: Archeol AP. Project

Subject: Arch. Task Force statement

Per: Federal Register notice of Sept. 1, 2005, and extension of deadline for comments through
Dec. 2, 2005, on the ACHP's notice on revisions to its "Policy Statement Regarding Treatment of
Human Remains and Grave Goods"

* Many NATHPO member tribes have, and will be, submitting their individual comments to the
ACHP.

* NATHPO participates as a member of the ACHP Archaeology Task Force that will be
receiving and deliberating on all comments.

One item that | have been asked to state for the record is that NATHPO remains deeply
concerned and objects to any effort to "balance" the rights of Native Americans, with interests of
the scientific community, and that this issue was settled in 1990 with the passage of the Native
American Graves Protection and Repatriation Act.



December 1, 2005

John M. Fowler

Archaeology Task Force

Adwvisory Council on Historic Preservation
1100 Pennsylvania Avenue N'W, Suite 809
Washington, D.C. 20004

Re: Working Principles for Revising the Advisory Council for Historic Preservation’s
“Policy Statement Regarding Treatment of Human Remains and Grave Goods™ (Federal
Register Vol. 70, No. 169, September 1, 2005)

Dear Mr. Fowler

The Ohio Archaeclogical Council (OAC) wishes to offer comments on the above
Working Principles developed by the Archaeology Task Force. The Ohio Archaeological
Coungcil is a private, non-profit corporation registered with the State of Ohio in 1975 as a
-charitable scientific and educational organization promoting the advancement of
archaeology in Ohio. The Ohio Archaeological Council consists of professional
archaeologists, avocational archacologists, and interested students of Ohio archasology.

Backeround Information:

Although the term “funerary objects” is defined, the term “human remains™ is not. We
believe the term “human remains™ should be defined for use in the Working Principles.

The definition of “funerary objects™ should be rewritten as follows: “Based on
archaeological and/or ethnographic evidence, “funerary objects” are objects that have
been intentionally placed with human remains as part of a death rite or ceremony. ™

In discussing the nature of the current debate, the statement that “most people would
agree that human remains and the items buried with them should not be disturbed™ is not
necessarily supported by empirical data. Please either delete this clause or cite empirical
evidence that “most” people support this view. It is our contention, that there is a clear
divergence of viewpoints resulting in extreme positions ranging from one that views all
archaeological remains as legitimate objects for scientific study and preservation, one that
views human remains and funerary objects as absolutely inviolable objects, and others
that find common ground between these extremes.

The definition of “funerary objects™ refers to those objects being “placed
intentionally...with™ human remains. The first sentence characterizing the nature of the
current debate, where it states, in part, that “human remains and the items buried with
them...” should be revised to be consistent with the definition of “funerary objects.”
This would reflect the intentional placement of these objects with human remains
regardless of whether the objects or the human remains were buried because human



remains and funerary objects are sometimes found where one or neither is buried (e.g., in
rockshelters, caves, caverns, and sinkholes).

Because the Working Principles deal with both human remains and grave goods, which,
for the sake of consistency, should always be referred to as funerary objects, all
statements should refer to both of these items. There are places in the Background
Information section and the Working Principles where only human remains are referred.
These should be revised to include both human remains and funerary objects.

Working Principles:

The updated policy should not only “encourage Federal agencies to initiate the Section
106 process early in their planning processes.” but also encourage those entities acting on
the Federal agency’s behalf, and applicants for Federal assistance, as urged in Section
106.

Principle 1: The Policy Statement Should Recognize that Human Remains must be
Treated with Respect and Dignity

This Principle should be revised to include funerary objects. The phrase “respect and
dignity™ is not defined, and thus is problematic. It should be defined, or else the
principles constituting “respect and dignity™ should be clearly stated by the ACHP.

Principle 3: The Policy Statement should Emphasize that Avoidance, Followed by
Preservation in Place, is the Preferred Alternative to Disturbance of Human Remains and
Funerary Objects

This Principle fails to recognize that each instance of the discovery of human remains and
funerary objects is unique and should be handled on a case-by-case basis. Guidance on
when it is “absolutely necessary™ to disturb human remains and funerary objects should
be given. Further guidance on how the “long-term preservation™ (please define this term)
of a site (add “containing human remains and/or funerary objects™) is not ensured by
“simple avoidance” should be given. It is our contention that “simple avoidance” is not
always the most practical form of site preservation. Often, “simple avoidance” is used to
obtain no effect determinations on sites, and then later, these sites are disturbed or
destroyed by non-federal undertakings, in some instances made possible or viable by the
initial improvement. In such instances, “simple avoidance” only postpones the
destruction of these resources. Perhaps examples of alternatives to “simple avoidance™
should be given.

Principle 4: The Policy Statement should Recognize that Federal Agencies are
Responsible for Meaningful Consultation with All Interested Parties as a Means to

Achieve Compliance with the Law.

Please define the terms “ultimate disposition™ and “disposition.” How do the two differ?



Principle 5: The Policy Statement should Guide the Federal Agency Official in Decision
Making

This Principle seems to indicate that all sites containing human remains and funerary
objects are “historic properties.” Please clarify. When clarifying “how the Federal
agency weighs the views presented by the different parties in arriving at a final decision”,
this Principle should indicate how the religious beliefs of “different groups” or “different
parties™ (are these the same?) “concerned with the effects of the undertaking” are to be
weighed so that the Federal agency does not engage in an excessive entanglement of
government and religion. Such an entanglement could possibly violate the First
Amendment of the U.S. Constitution.

Principle 6: The Policy Statement should Call for Federal Agencies to Develop
Procedures for the Preservation and Treatment of Human Remains Discovered
Inadvertently, or When there is the Potential for an Undertaking to Discover Human
Remains

Please define “preservation and treatment.”

Thank you for providing the OAC the opportunity to comment on the draft Working
Principles. We recognize that there are many viewpoints on the disposition of human
remains and funerary objects. And, in order to be effective principles, the final Working
Principles should recognize this diversity. It is our hope that our comments will assist
vou in the final document.

Respectfully submitted

Elliot Abrams
President
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Reqister of Professional Archaeologisls

October 18, 20035

Dr. Julia King, Chair, Archacology Task Force
Advisory Council on Historic Preservation
1100 Pennsylvania Avenue, NW., Suite 809
Washington, DC 20004

RE: Working Principles for Revising the Advisory Council on Historic
Preservation’s “Policy Statement Regarding Treatment of Human Remains and
Grave Goods™

Dear Dr. King:

The Register of Prolessional Archacologists (Register) is a listing of archacologists
(RPAs) who have volumarily agreed to abide by an explicit code of conduct and
standards of research performance. The Register represents the only archacological
organization with a formal grievance procedure that allows government agencies, privaie
companies, tnbes, and the public to hold archacologists accountable for their professional
behavior, Formed in 1998, the Register currently lists more than 2,000 RPAs, who work
in all junsdictions of the United States as well as many foreign countries,

The six principles presented by the Advisory Council on Historic Preservation (ACHP)
regarding the treatment of human remains and grave goods are consistent with the
Register’s code of conduct and standards of research performance (The Register's code
of conduct and standards of research performance are attached to this letter). We
recognize that human remains are an emotional issue. The overriding concern in their
treatment must be that the dignity of the deceased and his or her descendents is
maintained. The Register recognizes this principle. Our code of conduct explicitly directs
archaeologist to “be sensitive to, and respect the legitimate concemns™ of groups whose
past they are expioring.

We appreciate the ACHP position that federal agencies should have policies in place,
which have been negotiated between all interested parties, to guide agency decision
making and the agency’s response to inadvertent discoveries. The ACHP principles,
however, are silent on the constitution of these policies. In particular, how will federal
agencies balance the rights of descendants with the public’s interest in understanding the
past? We recognize that much of the ACHP Archaeology Task Force’s effort will focus
on just this question.

The Register’s primary concemn with the ACHP policy on the treatment of human
renunns and grave goods is the effect the policy might have on professional
archacologists. We strongly urge the ACHP not to ereate a policy which in order to meet,
requires archacologists 1o vielate the Register’s code of ethics and standards of research

phone: (410) 933-3486 » fax: {410) 931-B111
e-mail: register@clemonsmgmt.com « inlernel: www.rpanet.org
5024-R Campbell Bivd,, Baltimore, MD 21236-5974



performance, Currently, some state burial laws are implemented in ways that provide
Native Americans the ability to dictate archaeological practice. There have been cases in
which archaeologists have been asked to remove human remains without recording field
information or documenting finds in reports. In some instances, Native Americans have
requested archaeologists excavate burials according to professional standards, but then
have requested that notes, drawings, and analysis forms be re-interred with the remains,
and that the findings not be reported. To comply with cither practice is a violation of the
Register’s standards, which require archaeologists to fully and accurately record all
cultural features in the field and to disseminate those results to their peers and the public.

We encourage the ACHP to find ways 1o ensure that the legitimate rights of Native
Americans and archacologists are included in the new policy. We understand that the 1ask
15 fraught with difficulties. The Register stands ready to assist you in any way possible to
achieve this common goal.

Thank you for the opportunity to comment on this important issue.

Sicerely,

A

Charles M. Niguette, RPA, President
Register of Professional Archacologists



Code of Conduct

Archacology 15 a profession, and the privilege of professional practice requires
professional morality and professional responsibility, as well as professional competence,
on the part of each practitioner.

I. The Archacologist's Responsibility to the Public
1.1 An archacologist shall:

(a) Recognize a commitment to represent archacology and its research results
to the public in a responsible manner;

(b) Actively support conservation of the archaeological resource base;

{¢) Be sensitive to, and respect the legitimate concerns of, groups whose
culture histories are the subjects of archacological investigations;

(d) Avoid and discourage exaggerated , misleading, or unwarmanted statements
about archacological matters that might induce others to engage in unethical or
illegal activity;

(¢} Support and comply with the terms of UNESCO Convention on the means
of prohibiting the illicit import, export, and transfer of ownership of cultural
property, as adopted by the General Conference, 14 November 1970, Paris.

1.2 An archacologist shall not:

{a) Engage i any illegal or unethical conduct invelving archaeological matters
or knowingly permit the use of his'her name in support of any illegal or
unethical activity involving archacological matters;

{b) Give a professional opinion, make a public report, or give legal testimony
involving archaeological matters without being as thoroughly informed as
might reasonably be expected;

{c} Engage in conduct involving dishonesty. fraud, deceit or misrepresentation
about archacological matters;

(d) Undertake any research that affects the archacological resource base for
which she/he is not qualified.

Il. The Archacologist's Responsibility to Colleagues, Employees, and Students
2.1 An archacologist shall:

(a) Give appropriate credit for work done by others:

(b} Stay informed and knowledgeable about developments in her/his field or
fields of specialization;

{e) Accurately, and without undue delay, prepare and properly disseminate a
deseription of research done and its resulis;



(d) Communicate and cooperate with colleagues having common professional
interests;

(e) Give due respect 1o colleagues' interests in, and nghts 1o, information about
sites, areas, collections, or data where there is a mutual active or potentially
active research concern:

() Know and comply with all federal, state, and local laws, ordinances, and
regulations applicable to herhis archacological rescarch and activities;

(g) Report knowledge of violations of this Code to proper authoritics.

(h) Honor and comply with the spanit and letter of the Register’s Disciplinary
procedures.

2.2 An archacologist shall noi:

(a) Falsely or maliciously attempt to injure the reputation of another
archacologist;

(b) Commit plagiarism in oral or written communication;

(¢} Undenake research that affects the archacological resource base unless
reasonably prompt, appropriate analysis and reporting can be expected:

id) Refuse a reasonable request from a qualified colleague for research data;
(¢} Submit a false or misleading application for acereditation by or
Membership in the Register of Professional Archacologists.

[Tl. The Archacologist's Responsibility to Emplovers and Clicnts
3.1 An archacologist shall:

{a) Respect the interests of herthis employer or client, so far as is consistent
with the public welfare and this Code and Standards;

{b) Refuse to comply with any request or demand of an employer or client
which conflicts with the Code and Standards;

{c) Recommend to emplovers or clients the emplovment of other
archacologists or other expert consultants upon encountering archaeological
problems beyond her'his own competence;

(d) Exercise reasonable care to prevent her/lus employees, colleagues,
associates and athers whose services are utilized by her'him from revealing or
using confidential information. Confidential imformation means information of
a non-archacological nature gained in the course of employment which the
employer or client has requested be held inviolate, or the disclosure of which
would be embarrassing or would be likely to be detrimental to the employer or
client. Information ceases to be confidential when the emplover or client so
indicates or when such information becomes publicly known,

3.2 An archacologist shall not:

(a) Reveal confidential information, unless required by law;
(b) Use confidential information to the disadvantage of the client or employer;



e} Use confidential information for the advantage of herselfhimself or a third
person, unless the client consents after full disclosure;

{d) Accept compensation or anvthing of value for recommending the
employment of another archaeologist or other person, unless such
compensation or thing of value is fully disclosed to the potential employer or
client;

(e} Recommend or participate in any research which does not comply with the
requirements of the Standands of Research Performance.



Standards of Research Performance

The registered archacologist has a responsibility 1o attempt to design and conduct projects
that will add 1o our understanding of past cultures and/or that will develop better theories,
methods, or techniques for interpreting the archaeological record, while causing minimal
attrition of the archaeological resource base. In the conduct of a research project, the
following minimum standards should be followed:

I. The archaeologist has a responsibility to prepare adequately for any research project,
whether or not in the field. The archacologist must:

*1.1 Assess the adequacy of her'his qualifications for the demands of the project,
and minimize inadequacies by acquiring additional expertise, by bringing in
associates with the needed qualifications, or by modifying the scope of the
project;

*1.2 Inform herselfhimself of relevant previous research;

=1.3 Develop a scientific plan of research which specifies the objectives of the
project, takes into account previous relevant research, employs a suitable
methodology, and provides for economical use of the resource base (whether such
base consists of an excavation site or of specimens) consistent with the objectives
of the project;

*1.4 Ensure the availability of adequate and competent stafT and support facilities
to carry the project to completion, and of adequate curatorial facilities for
specimens and records:;

1.5 Comply with all legal requirements, including, without limitation, obtaining
all necessary governmental permits and necessary permission from landowners or
other persons:

* 1.6 Determine whether the project is likely to interfere with the program or
prajects of other scholars and, it there is such a likelihood., initiate negotiations to

mimmze such interference.

I1. In conducting research, the archacologist must follow herhis seientifie plan of
research, except to the extent that unforeseen circumstances warrant its modification.

NI, Procedures for field survey or excavation must meet the following minimal standards:

3.1 11 specumens are collected, a system for identifying and recording their
proveniences must be maintained,



3.2 Uncollected entities such as environmental or cultural features, depositional
strata, and the like, must be fully and accurately recorded by appropriate means,
and their location recorded.

1.3 The methods employed in data collection must be fully and accurately
described. Significant stratigraphic and/or associational relationships among
artifacts, other specimens, and cultural and environmental features must also be
fully and accurately recorded.

3.4 All records should be intelligible to other archaeologists. If terms lacking
commuonly held referents are used, they should be clearly defined.

1.5 Insofar as possible, the interests of other researchers should be considered, For
example. upper levels of a site should be scientifically excavated and recorded
whenever feasible, even if the focus of the project is on underlying levels,

IV, During accessioning, analysis, and storage of specimens and records in the
laboratory, the archaealogist must tuke precautions to ensure that correlations between
the specimens and the field records are maintained, so that provenience contextual
relationships and the like are not confused or obscured.

V. Specimens and research records resulting from a project must be deposited at an
institution with permanent curatorial facilities, unless otherwise required by law.

V1. The archacologist has responsibility for appropriate dissemination of the results of
her/his research to the appropriate constituencics with reasonable dispatch.

6.1 Results reviewed as significant contributions to substantive knowledge of the
past or 1o advancements in theory, method or technigue should be disseminated to
colleagues and other interested persons by appropriate means such as
publications, reports at professional meetings, or letters 1o colleagues.

6.2 Requests from qualified colleagues for information on research results directly
should be honored, if consistent with the researcher's prior rights to publication
and with her/his other professional responsibilities.

6.3 Failure o complete a full scholarly report within 10 years after completion of
a field project shall be construed as a waiver of an archacologist’s right of primacy
with respect to analysis and publication of the data. Upon expiration of such 10-
year period, or at such earlier time as the archaeologist shall determine not to
publish the results, such data should be made fully accessible 1o ather
archacologists for analysis and publication.

6.4 While contractunal obligations in reporting must be respected, archacologists
should not enter into a contract which prohibits the archacologist from including



her or his own interpretations or conclusions in the contractual reponts, or from a
continuing right to use the data after completion of the project.

6.5 Archaeologists have an obligation 1o accede 1o reasonable requests for
mformation from the news media.



SAA

SOCIETY FOR AMERICAN ARCHAEOLOGY

October 24, 2005

John Fowler

Executive Director

Advisory Council on Historic Preservation
I 1K} Pennsylvania Avenue 809
Washington, DC 20004

RE: Archaeology Task Force's Draft Working Principles for revisiting ACHP's “Policy
Regarding Treatment of Human Remains and Grave Goods.”

Dear John,

On behalf of the Society for American Archacology (SAA), I would like 1o thank the
ACHP for this opportunity to comment on the draft Working Principles developed by the
Archacology Task Force 1o guide possible revision of the ACHP's 1988 Human Remains
Policy. In my testimony for SAA a1 the May meeting of the Advisory Council, 1 stated
that SAA strongly suppons the imponance of the task force’s efforts and of the task force
itself. Writing this letter provides an opportune moment to reiterate that suppor.

As you know, the SAA is an international organization that, since its founding in 1934,
has been dedicated 1o research about and interpretation and protection of the
archacological heritage of the Americas, With almost 7,000 members, the Society
represents professional archaeologists in colleges and universities, museums, govemment
agencies, and the private sector. The SAA has members in all 50 states as well as many
other nations around the world.

The Federal Register request asks for comments on the Working Principles. [ discuss
cach in tum. While some issues may be more appropriately addressed in reviewing the
draft of the Policy itself], it seems worthwhile to raise them here.

Principle 1: SAA supports this statement,

Principle 2: SAA believes the bulleted points under this Principle need 1o be both more
explicit and broader.

*  The first bullet calls for clanfication of the intersection between Section 106 and
the Native American Graves Protection and Repatriation Act (NAGPRA). This
bullet should also include at least the Archacological Resources Protection Act
(ARPA). A great many archacological activities are governed under permits
issued under the authority of ARPA,



*  Because the policy is intended 1o give guidance in the Section 106 process, it is

larger than NAGPRA. Native Americans do have a special place in this policy
and in Section 106 issues pertaining to human remains. This role is framed by
NAGPRA and other statutes, including ARPA, and the government-to-
government relationships between the Federal government and the tribes.
However. it is essential that this policy be broad and fexible enough to
accommodate the interests, needs, and requirements of other descendent groups
while also antending to the public interest. Thus the policy should also minimally
intersect with National Register Bulletin 41 (Guidelines for Evaluating and
Registering Cemeteries and Burial Places). Although this Bulletin specifically
treats cemeteries, rather than human remains, it is germane,

While SAA agrees with the second bullet point, “The policy statement needs to
clarify the intersection between the requirements of Section 106, State burial laws
and other applicable laws,” we note that in the last analysis Federal law will have
precedence where it applies.

The reatment of burials and human remains in the 106 process is inconsistent
from agency o agency and area to area within the country. SAA recommends that
the relevant sections of NAGPRA be used as guides to developing a consistent
process for the treatment of human remains under Section 106, This would, for
example, ensure the taking of necessary steps 1o establish culural affiliation.

Principle 3: SAA recommends clarification and amplification of some of the lerminology
in the bulleted points.

It 15 not at all clear what “preservation in place™ means in practice. For example,
“place” could refer to individual burials (with adjacent areas available for
excavation) or to whole sections of sites or 10 entire sites, “Preservation” is
equally vague. This vagueness is likely to contribute significantly to confusion in
planning and data recovery situations rather than to clarify, SAA strongly
recommends the Principle simply be: *“The policy statement should emphasize
that avoidance is the preferred altemative to disturbance of human remains and
funerary objects,” Regardless of the terminology, the policy should make clear
that 1) decisions 1o avoid or preserve in place need 10 be based on the
demonstrated presence of burials, and 2) aveidance should not be implemented in
ways that compromise the proper excavation of areas that must be excavated.
The palicy should be clear that if burials must be exposed or excavated, thorough
documentation of the remains by specialists is necessary whether they are 1o be
removed or left in place. This documentation minimally should follow the
Secretary of the Interior’s Standards for Archacological Documentation or, for
example, those in Standards for Data Collection from Human Skeletal Remains,
( Butkstra, J. and DVH. Ubelaker 1994, Arkansas Archaeological Survey Research
Series No, 44, Fayetteville).
Other questions include:

o The circumstances under which excavation/removal are appropriste?

o Do human remains (including cemeteries) have to be found eligible 1o the

National Register to warrant excavation? Are there circumstances in



which remains can be excavated by archacologists in the absence of
eligibility?

o Are there circumstances in which non-archaeclogical forms of excavation
{e.g., the “undertaker method™) are appropriate? We would obviously and
strongly say not.  This can be an issue with the removal of human remains
from historic cemeteries.

*  Neither this Principle, nor any of the Principles for that matter, affirms the value
of the scientific study of human remains or the public interest in such studies and
their significant contribution to the national heritage. This is discussed as pant of
the Background Information under the heading “Nature of the Debare™ as a
point of view. This value should be affirmed and explained as pan of these
Principles, particularly since one of the primary purposes of the NHPA is to
preserve information when there is an unavoidable loss of physical sites and
structures. Such studies contribute not only to our knowledge of the biological
history of the United States but also can contribute to medicine, historical
demography, etc. SAA strongly supports the language and balance in this matier
explicit in the 1988 burial policy. It is important to stress here that the scientific
study of human remains is not inherently disrespectful of either the dead or of the
living, nor is it a rejection of the spiritual, religious, cultural, or emotional values
and the importance that remains have for the living cultural and biclogical
descendants of the dead and for the broader community that 1akes an interest in
them.

*  The language of some of the bullet points under this Principle could be construed
in ways that could be used to prohibit investigator-initiated research excavations
on Federal land or that use Federal funds (e.g.. NSF granis), While it is clear these
are “undertakings"” within the scope of 106, scientific excavitions are legitimate
and important uses of the archacological record. The pursuit of knowledge about
the past is socially a strongly valued activity, However, pragmatically, the success
of the 106 process itself depends heavily on the knowledge gained by research
projects, often sccomplished over many years. As in any undertaking, prior
consultation and planning for the potential of human remains is both ethically and
legally required. This is often part of the permit process.

Principles 4 and 5: The Principles should emphasize that federal decision makers need 1o
consult broadly, but that 1) decision making is their responsibility, once consultation is
concluded, and 2) the decision needs to balance the views of the culiurally or lineally
related groups or individuals and the scientific importance of the remains, The final bullet
point in Principle 4 stresses the need for planning for the disposition of human remains
early in the process. SAA supports this. Lack of advanced or timely planning is a serious
issue in any 106 process. However, planning for the disposition of human remains should
not prejudge questions of cultural affiliation nor preclude the gathering of essential
information such as the forensic information that is an essential pant of determining
cultural affiliation.

Frinciple 6: While the 5AA appreciates the ACHPs recognition that federal agencies
each have their own missions and goals and need to develop their own operational



procedures, SAA would prefer 1o see more specific policy direction regarding the
inadvertent discovery of human remains and the guidance that should be given
landowners when sites are avoided. Finally, the terms “descendent™ and “descendent
community” need to be clearly defined throughout for the purposes of the policy.

Thank you for this opportunity to comment on the draft Principles. We look forward to
continuing to work with the Task Force.

Yours truly,

CC:  Dr. lulia King
Dr, Tom McCulloch
D, Dan Robents



Laura Dean

From: Archecl AP, Project

Sent:  Fnday, November 04, 2005 3:33 PM

To: Laura Dean

Subject: FW: Comments on "Policy Statement Regarding Treatment of Human Remains and Grave Goods™

From: Alan & Kristin Tonetti [mailto:aandktonetti@earthlink.net]

Sent: Fri 11/4/2005 11:46 AM

To: Archeol AP. Project

Subject: Comments on "Policy Statement Regarding Treatment of Human Remains and Grave Goods”

Backoround Information section:

Although the term funerary objects is defined, the term human remains is
nod. The term human remains should be defined for use in the working
principhes.

The definition of funerary objects should be rewritten s follows: Based on
urchacological and'or ethnographic evidence, objects that have been
intenteonally placed with human remains & part of o death rite or
ceremony.

" discussing the nature of the current debate, the siatement that “most

-ople would agree that human remains and the items buried with them should
nol be disturbed™ is not supported by empirical data. Deleie this clouse
or cile empirical evidence that most people leel this way.

The definition of funerary objects refers 10 these objects being “placed
intentionally.. with” human remains, The first sentence characterizing the
nature of the current debate states, in part, that “human remaims and the

items buried with them...” This statement should be revised 1o be

consistend with the definition of funerary objects, reflecting the

intentienal placement of these objects with human remains regardless of
whether the objects or the human remains were buried because humon remains
and funegrary objects are sometimes found where one or neither is buried,

2.4, in rocksheliers, caves, caverns, and sinkholes,

Because the working principles deal with both human remains and grave
goods, which, for the sake of consistency, should always be referred 1o as
funerary objects, all statements should refer to both of these items.

There are places in the background infermation section and the working
principles where only human remains are refermed to. These should be
revised to include both human remains and funerary objects.

Waorking Principles:

The updated pelicy should not only “encourage Federal agencics to initiate
the Section 106 process early in their planning processes,” bul encourage
those entities acting on the Federal agencies behalf, and applicants for
Federal assistance, as Section 106 urges be done.

cinciple 1: I should be revised to include funerary objects. The phrase
“respect and dignity™ is not defined, and thus is problematic, It shoukd
be defined, or ¢lse the principles behind what the ACHP considers “respect
and dignity” should be clearly stated.
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Principle 2: No comment.

Principle 3: This principle fails to recognize that each instance of the
‘covery of human remains and funerary objects should be handled on a case

. wase basis. Guidance on when it is “absolutely necessary™ to disturb
human remains and funerary objects should be given. Further guidance on
how the “long-term preservation™ (please define this term) of a site (add
“containing human remains and'or funerary objects™) is not ensured by
“simple avoidance™ should be given. This is very important. As a Section
106 practitioner for nearly 30 years 1 have 1oo often seen “simple
avoidance” used 10 obtain no effect determinations, and later seen sites
disturbed by non-federal undertakings, which begs the question “what was
accomplished by simple avoidance™ Examples of aliernatives 1o “simple
avoidance™ should be given,

Principle 4: Please define the terms “ultimate disposition™ and
“disposition.” How do they differ?

Principle 5: This principle seems to indécate that all sites containing

human remains and funerary objects are “historic properties.” Please

clarify. When clarifying “how the Federal agency weighs the views

presented by the different parties in armiving ot o final decision”™, this

principle should clarify how the religious beliefs of “different groups™ or
“dhifferent parties™ (are these the sameT?) “concemed with the effects of

the undertaking”, arc to be weighed so that the Federal agency does not
Engage in &n excessive entanglement of government and religion, which would
violate the First Amendment of the US. Constitutbon,

Principle &: Please define “preservation and ireament,”
Alan C. Tenetti

“d Brevoort Rosd
woolumbus, OH 43214
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Courtney Ann Coyle
Attorney at Law

Held-Palmer House
1608 Soledad Avenue
La Jolla, CA USA 92037-3817

Telephone: 8658-454-8687 E-mail: CourtCoyle@aol.com Facsimile:
858-454-8493

Archacology Task Foree,

Advisory Council on Historic Preservation

1 (M} Pennsylvania Avenue, NW, Suite 809

Washington, DC 20004 November 2, 2005

: Comments on Warking Princi or Revising t licy Statement

Regarding Treaiment of Human Remains and Grave Goods

Dear Mr, McCulloch:

This letter is timely submitted on behalf of our client, Carmen Lucas, Kwaaymii
Laguna Band of Mission Indians. The following comments are based upon our review of
Federal Register Notice 52066, Vol. 70, No. 169, dated September 1, 2005,

While we generally agree with the direction of the working principles, as
presently stated, Ms. Lucas wanted to go on record that the following three points should
be incorporated into and emphasized in the revised principles:

1. That Indians knowledgeable in the pertinent culture be invited as active
participants as early as possible in any general planning process and at the
beginning of any specific project or undertaking;

2. That a policy of avoidance and preservation in perpetuity always be the
number one goal of any action, and for this to be mandated if at all possible.
Without such provisions, there will be no certainty for the future;

3. If an ancestral remain, cremated or buried, must be moved, then this
individual should be moved in its entirety so that it is kept whole and so the
soul is not left to wander. This may require the implementation of certain best
practices in the field.

Thank you for the opportunity to comment and please place us on mailing lists to
receive future and final drafis of the principles and the policy statement,



Ce:

Very truly yours,
Pl

Courtnev Ann Coyle
Attormey at Law

Larry Myers, Native American Heritage Commission
Tony Perez, Division Chief, California State Parks
Interested Parties

Client file



Laura Dean

| From: Archeol AP, Project

Sent:  Friday, November 04, 2005 3:34 PM
To: Laura Dean
Subject: FW. Comments on Working Principals

From: Catrina Whitley [mailto:catrina_whitley@prodigy.net)
Sent: Fri 11/4/2005 2:04 PM

Ta: Archeol AP, Project

Subject: Comments on Working Principals

Comments on: Working Principles for Revising the Advisory Council on Historic Preservation's "Policy Statement
Regarding Treatment of Human Remains and Grave Goods™

To Whom It May Concern:

Thank you for the opportunity to comment on the new Waorking Principles. | agree with each of the principles, but would
like the new palicy to ensure it does not discriminate on how it treats each bunial, whether based on the age of the graves
or race of the individuals in the graves, and that the deceased relatives are consulled prior to excavation or relocation.
The Nations' historic graves and cemeteries are being moved for development purposes, such as lakes. All too often,
individuals placed in the ground in wood coffins are being moved via backhoe, without proper documentation or
archaeological methods. As for my understanding, Section 106 was developed to ensure the protection of our history, By

wing graves in this manner, without proper archaeclogical metheds, documentation and analysis, our future
~enerations are [osing a very important aspect of the archaeological context of this Nations' history, Burial provide a large
ameount of information about a cullure and the only direct evidence about the individuals living in that culture, and | ask
that cur histeric graves and cemeteries be part of your consideration when drafting the new policy. | ask that the new
policy requires that ail graves being disinterred due to disturbance be properly excavaled using archaeclogical methods,
documented, and (if descendants allow) scientifically studied by trained osteclogists/bicarchasologists.

Frincipal B: | ask that the task force 1o consider only allowing individuals trained in the removal of burials and analysis of
human remains to excavatelexhume burials. While this may seem to place an undue burden on CRM firms, governmeant
agencies, etc., the expertise is invaluable and may shorten the amount of time needed for analysis (through in-field
analysis), assessing cultural affiliation or group identity, and amount of time needed for remaval. If analysis is to oocur, it
can also potentially prevent any necassary removal of human remains and funerary objects from the site

Finally. | would like 1o make a plea with the task force lo please keep in mind the important and very valuable information
that can be learned from the scientific study of human remains and funerary objects. While | agree that the consent of the
descandants for analysis is essential, please continue o keep the opportunity for scientific study an option,

Thank you for the opporunity to participate. | hope the revisions are profitable.
Caftrina Whitley
NS5F Graduate Research Fellow

Southern Methodist University
Dallas, TX 75275

1 1/4/2005



Laura Dean

From: Archeal AP. Project

Sent: Wednesday, October 19, 2005 7:20 AM
To: Laura Dean

Subject: FW: Comments on Working Principles

From: KDUKE1961@aol.com [mailto: KDUKE1961@aol.com]
Sent: Mon 10/17/2005 8:57 AM

To: Archeal AP. Project

Subject: Comments on Warking Principles

| think this guideline for making a policy statemeant covers all areas. | would hope that a draft of the new policy
stalement be made available to the public with a chance to respond. The public needs policy stalements that are not

subjective but very specific in all areas. A specific policy statement (draft) will get more feed back and thus a final version
will be mare meaningful .

Karl Scheifler

Harrison Counly Cemelery Restoration Team
117 W. Beaver Street

Conydon, In 47112
812-952-1933

1O/ 9720005



Laura Dean

from: Archecl AP Project

Sent:  Thursday, Movember 03, 2005 3:46 PM

Ta: Laura Dean

Subject: FW Publbc comment for ACHP Statement on Human Remains

From: Yan Blarcom, Kip [mailto:EVanBlarcom@co.lancaster.pa.us)
Sent: Wed 11/2/2005 1:33 PM

To: Archeol AP. Project

Subject: Public comment for ACHP Statement on Human Remains

Diear Archeology Toask Force (ACT) of ACHP:

I would like to submit my comments on the following document published
i the Federal Register on Thursday, September 1, 2005;

Motice of Intent to Reconsider the Advisory Council's
"Palicy Statemient Regarding Treatment of Human Remains and Grave Gioods™

I am an historic preservation planner employed by o government agency in
Lancaster County, Pennsylvanin. | hold o master’s degree in Early

nerican Culture from the University of Delaware, and | have over 10
,<irs of experience in the historic preservation field.

| strongly support the ACT in revising the 1988 policy on Human Remains
and Grave Goods. In recent years, | have become increasingly concemed
that scholars have been prevented from underaking importamt scientific
and cultural research into early human settlement of North America.

While | understand the importance of Native claims 1o carly human
remains found in situ, the world is coming 1o realize that human beings
are all interconnected, and that we all have a rightful claim to bath
preserve and study ancient human remains, Gravesites should indeed be
dissurbed only when necessary, but the value of sciemific study should
alwiys be considered seriously in any debate about the disposition of
ltuman remains,

| believe it is unfiir to the joint legacy of all human beimgs (o
categorically deny scientists the right to study such remains. That
right should never be completely proseribed. Cultural and religious
viilues should be balanced equally with the value of scientific study -
no more, no less, | am saving this both as a preservation professional,
and as a religious person who strongly values spiritual and cultural
beliefs.

| mysell have spent a great deal of thme in the past few years studying

my own personal gencalogy. On one hand, | feel a sense of ownership

over gravesites and other remnants of my family's history, because | am

their descendent. On the other hand, 1 undersiand that my own personal
zacy has passed into the hands of history, 1 have no more right to

vontrol the destiny of those remains than someone who now owns the land

where e reming ige locaied, or other groaps that may have inhabited

the land in prior centuries. We all have a role to play in stewardship

of ihe past,

PO ]



Mk you for offering me thes opponumity o provide comments on this
iTF LRl s,

Sinccrely,
Craig W, "Kip™ Van Blarcom

82 Delp R
Lancasier, A 00

oA R P



F. P. McManamon 11012 Devenish Drive Oakton, VA 22124
1 December 2005

Archaeology Task Force
Advisory Council on Historic Preservation 1100 Pennsylvania Avenue, NW Suite 809
Washington, DC 20004

Dear Task Force Members:

Thank you for the opportunity to offer comments on the draft working principles for revising the
ACHP "Policy Statement Regarding Treatment of Human Remains and Grave Goods."

The draft principles focus on avoidance of human graves and their long term protection from
disturbance as the preferred treatment and the importance of consultation if disturbance of graves
is necessary for some larger social goal.

Only in the section "Background Information: Nature of the current debate™ is the potential
importance of scientific, historical, and cultural information that can be obtained from careful
excavation, recording, and analysis of human .graves and their contents mentioned. Even then,
the statement is offered only as an example of what "some believe."”

| ask that the Task Force include in its policy a clear endorsement of the need for the careful
archeological excavation, recording, and analysis of human graves when they must be disturbed
as part of public projects subject to Section 106 of the National Historic Preservation Act. Such a
policy is consistent with existing federal law and many state laws. For example, under the
Archaeological Resources Protection Act (ARPA), human graves that are considered
"archaeological resources,” which generally means any that are over 100 years of age and
capable of being "of archaeological interest" if studied scientifically, would automatically be
carefully excavated, recorded, analyzed, and reported on if they had to be removed from their
location for some pressing reason, or if they were eroding out of their archeological context.

Similarly, Section 3(c) of the Native American Graves Protection and Repatriation Act
(NAGPRA) requires that

The intentional removal from or excavation of Native American cultural items from Federal or
tribal lands for purposes of discovery, study, or removal of such items is permitted only if-

(1) such items are excavated or removed pursuant to a permit issued under section 4 of
the Archaeological Resources Protection Act...

The ARPA permit requirement means that any removal of a Native American grave under



NAGPRA, whether for study or because it is eroding naturally, must be done using archeological
methods and techniques, including careful recording, analysis, and reporting.

It seems important that the ACHP policy reflect these requirements of Federal laws and use them
in developing a more general national policy.

Thank you for the opportunity to comment. | wish you good luck in development of the Task
Force products.

Sincerely,
s/s
Francis P. McManamon



Laura Dean

From: Archeol AP. Project
Sent:  Wednesday, September 21, 2005 8:15 AM
Ta: Laura Dean

Subject: FW: treatment of human remains and grave goods

From: ArmandMintharn [mailto:ArmandMinthom@ctuir.com)
Sent: Tue 9/6/2005 2:51 PM

To: Archeol AP. Project

Subject: treatment of human remains and grave goods

To Whom It May Concern:

How will the tribes be consulted on this revision? And how will the tribes be a part of the revisions? And how will the
iribes give final approval?

H2172005



Laura Dean

From: Archeol AP. Project

Sent: Wednesday, October 19, 2005 7:19 AM

To: Laura Dean

Subject: FW. Principles for Revising ACHP 1988 Burial Policy, comments

From: Robert L. Kelly [mailto: RLEelly @uwyo.edu]

Sent: Tue 10/18/2005 6:40 PM

To: Archeal AP,

Subject: Principles for Revising ACHP 1988 Burial Policy, comments

ACHP Working Principles for Revising the ACHP 1988 Policy Statement on the Treatment of Human Remains
Colleagues:

Thank you for the opportunity to comment on the working principles guiding ACHP's proposal 1o revise its
1988 Policy Statement on the Treatment of Human Remains, as published in the Federal Register (vol. 70, Ne.
169, pp. 32066-32068). It is clear that the ACHP 1ask force is giving careful and thoughtful consideration to
this difficult problem. 1 offer the following to assist in this process.

Under the section entitled “objectives of an updated policy,” the ACHP states it desire 1o “affer leadership in
solving how 1o balance the public interest in the desire to ireat htman remains in o respectful and xensivive
-unnner, while recognizing the public interest in knowing its collective past.”  This section also states that, in
keeping with the Section 106 consultation process “any new policy would nor direct Federal agencies to make
specific decisions,” My concern is that Principle 3 seems to contradict these worthwhile guiding ideas,

Principle 3 states that “the policy statement should emphasize that aveidance, followed by preservation in place,
is the preferved alternative to disturbance af himan remaing and fimerary obfects.” Thus, the principles have
already stipulated what the ideal outcome should be; in addition, this principle obviates any need 1o “balance™
the various public interests, and thus it too contradicts one of the objectives.

I would use language that would place principle 4 above principle 3, such that the “preferred” course of action
would be whatever course of action arises from a process of consultation, which could be avoidance, or
something else. This would permit characteristics of the encountered archaeological record and the concerns of
specific descendants and local communities to be considered. The degree 1o which burials merit excavation
depends on the degree to which they can provide data to relevant research questions. And the extent to which
“preservation in place™ versus excavation might be preferable depends on the thoughts and sentiments of the
parties relevant to the consultation process. In sum, the principles should advocate that the consultation process
define the course of action with no bias towards any “preferred alternative,” A process of consultation could
very well reach a conclusion that could satisfy all interested parties (such as excavation with analysis and rapid
reburial). This would, of course, be the ideal “preferred altemnative™ given the stated objectives of the updated
policy: if no conclusion can be reached through a process of consultation, then principle 3 might be called upon
as the default.

“awever, the language in principle 3 needs to be carefully considered. What is implied by “preservation in
csace™ The phrase is somewhat misleading because preservation implies that something is being held for the
future, but nothing preserves in place forever, In addition, any undertaking might very well draw antention to
the presence of burials which could result in their destruction through unlawful excavation, i.e., looting, Thus,

10/19/20035



the principles should anticipate such an unwanted effect and recommend that if “preservation in place” is the
implemented option then a plan for the burials” protection should be linked to it. Perhaps this is what is meant
by “Federal agencies must recognize that simple avoidance of a site does not necessarily ensure that site’s long-

*rm preservation.” But this only asks agencies to recognize the problem and not necessarily to take steps to
prevent it. The last paragraph of Principle 6 returns to this issue, but the principles should advocate it as an
important element of the process of consultation, That is, the parties in the consultative process should be
apprised of the potential dangers of “preservation in place;” apprised of such dangers, the consulting partics
might elect excavation as a means of protection.

Likewise, under Principle 6, I would emphasize the importance of consultation as a eritical element of the
policies and procedures that Federal agencies are encouraged to develop in advance of the inadvertent discovery
of human remains and funerary objects,

[ appreciate the opportunity to comment on these principles. These comments are my personal opinions and do
not reflect a position of the University of Wyoming or its Department of Anthropology.

Sincerely,

Robert L. Kelly

Professor and Head, Anthropology
Dapt. of Anthropology

University of Wyoming

Laramie, WY 82071
A07-TE6-3135

J07-T66-2473 (fax)

RLEELLY @uwyo.edu
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From: Dave Snyder [mailto:dsnyder@ohiohistory.org]

Sent: Mon 12/5/2005 9:31 AM

To: Archeol AP. Project

Subject: Comments on Draft Policy Regarding Treatment of Human Remains

These comments represent my personal views and don't represent the views or positions of my
employer or any organization. My comments are in response to a notice published in the Federal
Register 52066 Vol. 70, No. 169 Thursday, September 1, 2005, Proposed Advisory Council
Changes, Advisory Council on Historic Preservation, Working Principles for Revising the
Advisory Council on Historic Preservation's "Policy Statement Regarding Treatment of Human
Remains and Grave Goods."

The circulation of working principles early in the development stage offers an opportunity for
constructive criticism. There are many positive points in the draft document and |
wholeheartedly endorse and support some of what | see developing in these draft principles.
Hopefully my comments will be taken as constructive and perceived as a genuine effort to help
bring about and develop the best possible document. Some of my criticisms are blunt. Please
don't construe these frank criticisms as efforts to derail this process.

It is my observation that these sorts of policy statements provide a foundation offering critically
important legitimacy to case-by-case efforts at all levels to successfully bring about positive
preservation efforts. Let me emphasize that | support the idea of leaving human remains alone. |
believe that this is a laudable goal and that efforts made in working towards this goal are efforts
that are needed, helpful, and well spent. Although I believe that much progress has been made, it
is my personal observation that there is still much work to be done to improve our efforts to
respectfully treat human remains and associated funerary objects. | wholeheartedly support the
many ongoing efforts and initiatives by many folks to improve our treatment of human remains,
and, to the extent that a revised policy statement from the ACHP can assist in energizing these
ongoing efforts | fully support this initiative by the ACHP to revise this policy.

My criticisms fall into concerns about contradictions in the document, about a lack of
commitment to enforce the policy, about disconnects between the principles and reality, and
about the need for a clearer process to consider scientific research as a positive and often
necessary tool in dealing with human remains and associated funerary objects.

Federal preservation law, in particular the National Historic Preservation Act and its
implementing regulations at 36 CFR 800, generally doesn't dictate an outcome but rather
establishes a consultative process. The draft policy does appear to dictate an outcome. Are the
principles that unequivocally state that avoidance, preservation in place, and immediate reburial
to take precedence over statute law and promulgated and published regulations? Principles 1 and
2 seem at odds with and contradict Principles 3 and 4. It isn't clear to me if this is to be Policy or
a statement of principles or a guide to help interested federal agencies better form and articulate



individual and independent policies. Will Principles 4 and 5 result in each federal agency
developing its own policies, and if so, then what is the policy for the treatment of human remains
and associated funerary objects?

Is this Policy? That is, does this represent policy for all people in the United States? Or, does
this represent policy for the staff of the ACHP and anyone else who agrees to sign on (at least
until they decide to opt out)? My observation in dealing with some 70-odd federal agencies
(agencies/applicants/programs) is that we see interest in furthering preservation interests running
the gamut from enthusiastic cooperation to out-and-out defiance. If the ACHP isn't willing to
enforce this policy and if this policy is really only for federal agencies with very large
landholdings who enthusiastically support these ideas, then | think that the policy should be
honest enough to so state. Otherwise, it makes a mockery of the policy and the participants when
we have situations such as a developer destroying a large prehistoric cemetery while the federal
agency sits by and waits until the destruction is complete to grant a permit and the ACHP does
absolutely nothing. My observation is that this really isn't policy but rather a list of suggestions
for federal agency folks to follow provided that it isn't inconvenient for them to follow them.

It is a joy to work with federal agencies, and state and local agencies and professional
organizations and Tribes and others, who enthusiastically embrace the principles described in the
draft policy. Are there plans to reinforce this support? Will there be prominent recognition and
grants and monetary awards to folks that go the extra kilometer in preserving human remains and
associated funerary objects? How does the ACHP propose to win support for this policy?

How does the ACHP propose to enforce this policy? Will there be sanctions? We are all
painfully aware that it is easy to support policies when they don't apply but it is very, very
difficult to deal respectfully with human remains and other sensitive issues when the project is
important and has a great deal of political support. Over and over the draft refers to
encouragement. What does this mean?

The revised and updated policy will address treatment of human remains and associated funerary
objects in the context of compliance with Section 106. Section 106 directs federal agencies to
take into account the effects of undertakings on historic properties. Are you making the
presumption that all contexts thought to contain human remains and / or associated funerary
objects meet eligibility criteria for the National Register? If not, then how is the federal agency
supposed to make an informed determination of eligibility without first gathering a good deal of
verifiable information on the historic property? And how is the federal agency to gather this
information and at the same time follow the principles calling for immediate reburial, restraint on
analysis, and maximum efforts to avoid? And, if not all cemeteries are considered eligible and
not all areas thought to contain human remains are considered eligible, then we face the
conundrum that those cemeteries and areas thought to contain human remains that aren't
considered eligible don't require preservation under statute law and regulations but do require
preservation under this policy.



I am skeptical that a policy on the treatment of human remains can cause agencies to comply
with existing regulations. | find it hard to believe that this one policy can work in concert with
other Federal, State, tribal, and local laws. This seems beyond the concept of policy and makes
it very difficult to formulate constructive comments.

Principle 2 asserts that there is an intersection with Section 106 with other laws focused on the
treatment of human remains. Section 106 deals with a great many types of properties, it isn't
only about archaeology. It is difficult to understand where this principle is going and how to
provide useful and constructive comments.

What are the legal authorities establishing a duty to care for human remains and associated
funerary objects when there is an applicant requiring a federal agency permit and the work and
funding is private and the project will be located on private land?

There seems to be a disconnect between the draft policy and reality, especially in Principles 3
and 4. The draft policy seems to assume that all human remains are contained in discrete
cemeteries where the remains are unchanged by natural and cultural transformations. And, these
cemeteries can be easily and readily delineated. And, these easily identified cemeteries are on
federal land, and that one merely needs to move the project away from them. And, the project
isn't on a pressing timetable so that there is plenty of time for planning and consultation. It isn't
clear how the draft policy could be used in real world situations such as human remains that have
eroded from a bank, or human remains identified in the laboratory while processing soil samples
recovered from a pit feature, or human remains recovered from under a city street during a sewer
project in an area where there was a cemetery that was removed to a distant location more than
100 years ago.

Principle 5 states that the policy should guide the Federal agency official in decision making. Is
this a policy or is this guidance? Are agency officials afforded the flexibility to interpret the
policy as they see fit?

There are several places where the draft policy underscores the need for the consultation

process. | strongly agree and support the concept of process. But, remember, with a consultation
process you may arrive at outcomes that you don't like. The draft principles seem to waffle
between encouragement and stressing a preferred alternative. You can't have it both ways. If
you are going to encourage agencies to develop procedures (I assume that encouragement means
no money and no sanctions), are you going to unflinchingly stand in support of agencies that
develop procedures that are different that what you would like? What this draft seems to say
repeatedly is that we are free to choose whatever procedures we would like as long as we choose
the one correct procedure. (I think it is attributed to Henry Ford - you can have your car any
color that you would like as long as it is black.)



My greatest concern with the draft policy is in its insidious reduction of archaeological science to
just another value system. Science isn't just another alternative way of looking at the world.
Science isn't a case of going along with popular sentiments, and | would argue that an important
policy statement concerning sensitive issues such as disposition of human remains and associated
funerary objects shouldn't pander to popular sentiments and political correctness. This doesn't
get good policy and it certainly doesn't support good science. There are good and important
reasons for conducting scientifically oriented archaeological research. These reasons are
important regardless of values that we may hold. There are times when archaeologists must be
allowed to conduct scientific research. There needs to be principles within the policy that allow
the Federal agency official to make this decision based on a solid foundation regardless of the
popularity of the decision. | realize that not everyone agrees with my statement that science isn't
just another value system, but, as presented, the draft policy excludes and trivializes scientific
research as a fundamental basis for archaeology.

After wrestling with the draft document and my response for many weeks, I am still somewhat
puzzled as to why a revised policy statement is needed. It is my experience and observation that
an overwhelming number of archaeologists, agency staff, and people representing Tribes, Native
American concerns groups, and other folks dealing with issues of the care and treatment of
human remains and associated funerary objects are very much concerned with and committed to
the respectful treatment of human remains. Does the ACHP find that there are very many people
who are not concerned with the respectful treatment of human remains? Or, is it the very narrow
intent of the ACHP to dictate the one correct way to show respect for human remains?

I think that a restatement the policy on human remains is valuable and can serve to support and
deepen efforts to improve our treatment of human remains. However, | wonder if there is more
to be gained from a sustained educational effort than from the development of a revised policy
statement. | don't believe that a policy statement by itself will bridge gaps between different
groups involved with these issues. | am concerned that the direction this current draft policy
statement is heading will increase animosities and polarize positions. | would like for the ACHP
to make a long term commitment to broadening the dialogue with many discussions (not just one
and done) and with the long term goal of building understanding. It is my opinion that there is
much for all of us to learn in our ongoing efforts to improve in the treatment of human remains.

I believe that a sustained educational effort is needed to ensure that we continue to make
progress.

David Snyder, Ph.D., RPA

Archaeology Reviews Manager

Ohio Historic Preservation Office

567 E. Hudson Street

Columbus, OH 43211-1030

Phone: (614) 298-2000 FAX: (614) 298-2037 Email: dsnyder@ohiohistory.org



Laura Dean

From: Archecl AP, Project

Sent: Monday, September 26, 2005 2:47 PM

To: Laura Dean

Subject: FW. Comments on revision of the Human Remains policy stalement

From: TFKing106@aol.com [mailto: TFKing 106 @aal.com)

Sent: Fri 9/23/2005 7:24 PM

To: Archeol AP, Project

Subject: Comments on revision of the Human Remains policy statement

Please take a look at my essay, "What's Really Wrong With NAGPRA," in Thinking About Cultural Resource
Maragement (AltaMira Press 2002, pp 103-111) for some thoughts on the human remains policy statement. In a
nutshel, | think we'd have a wiser legal standard if Congress had adopted it in lieu of NAGPRA. But it didn't, so the
policy statement is obviously way overdue for revision. All | have to suggest is that you try to retain the philosophy of
respectful batance that the criginal stalemen! was based upon, at least for human remains that are NOT of Mative
American origin and therefore are not subject to NAGPRA.

| suppose you'll also have to wrestle with the Kennewick Man problem — how to deal with human remains that are real
old, and hance in the eyes of some are nol necessarily Native American ancestors. | hope thal to the extent feasible you
can encourage agencies (o reat them as Mative American until and unless proven to be somebody else, and hence to
dispose of them in accordance with NAGPRA,

“om King

Thomas F. King. FhD

Culbsal Resource Traingr and Consuliant

SWCA Envieonmeniyl Consullants

PO Box 14518

Silvor Spring MD 20011

2404750505

HingEswea.com

wow et coem

Toxibooks: wivw allamrapross com and Mip Hwenw, boastpess com'

9/26:2005
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What's Really Wrong
with NAGPRA

Native American Graves Protection and Repatriation Aect.
Some archeologists and physical anthropologists (but by no
means all, as some elements of the popular press would have us believe)
hate NAGPRA and, more importantly, everything it stands for. They
regard it as government spensorship of religion, on a par with govern-
mental bans on the teaching of evolution, They argue that the human
remains and cultural items to which NAGPRA applies should be pre-
served and studied to enrich al] humankind, rather than given to partic-
ular Indian tribes—who may do with them as they please and may not
have “legitimate” rights to the things anyhow. Tribes tend to support
NAGPRA as a very partial redress of grievances visited upon them by
whites, as a token of respect to the ancestors, as 3 way of putting sacred
objects and ancestral remains back where they belong, and as a way of
healing old wounds, Increasingly, though, tribes and their members are
becoming concerned about the conflicts—including intertribal con-
flicts—that NAGPRA engenders and about jts mind-numbingly legal-
istic character.
I'm an archeologist, and I don’t like NAGPRA much, but not for the
reasons that most displeased archeologists cite. I think NAGPRA does
damage to the cultural and spiritual integrity, and the sovereignty, of

tribes,

3. great deal of vitriol has been spilled over NAGPRA—the
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CHAPTER 14

NAGPRA was designed to address a very real set of problems—that
the ancestors of Indian tribes aren’t given the same respect as everybody
else’s ancestors; that the remains of such ancestors, and their treasured
cultural items, have in many cases been taken from tribes without au-
thority to do so; that ancestral remains and cultural items have lain
for decades in museums and storerooms, sometimes even been dis-
carded, without the permission or even the knowledge of descendants.
In testimony before Congress in the late 1980s, tribal representatives
spoke eloquently of the cultural wrongs done them by the majority soci-
ety—sometimes quite ghastly wrongs. They impressed the members
of Congress enough to gain enactment of NAGPRA—a piece of
legislation worked out through negotiation among tribes, Native
Hawaiian groups, archeologists, physical anthropologists, and museum
officials. Or rather, worked out by their lawyers, and therein, I think, lies
NAGPRA's real problem. NAGPRA is a classic example of why the de-
sign of laws should never be left entirely to lawyers,

NAGPRA is grounded in property law. It declares ancestral remains
and “Native American cultural items™—funerary objects, sacred objects,
and “objects of cultural patrimony”—to be the property of lineal descen-
dants and culturally affiliated tribes and Native Hawaiian groups. It then
directs federal agencies and federally assisted museums to repatriate such
remains and items to the tribes and groups that own them. The procedures
for repatriation are quite complicated, largely because of the need to deter-
mine just who really is a lineal descendant or culturally affiliated group.

The *scientific” objections to NAGPRA spring from the perception
that “archeological resources” and the information they contain belong to
all humanity. In other words, these objections too are grounded in prop-
erty law—in who owns what.

But how does the notion of ancestral remains and cultural items as
property relate to tribal values and beliefe?

Let's back up a moment and ask ourselves why tribes want repatria-
tion of ancestral remains and cultural items. In point of fact I'm not sure
they always do, particularly where ancestral remains are concerned. Typ-
ically in my experience, repatriation itself isn’t the goal; it's a means to an
end. The desired end is to get the remains back into the ground, where
they can return to the soil as the ancestors they represent continue their
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WHATS REALLY WRONG WITH SALPRA

journey to the spirit world. This “back to the earth” philosophy = nor
universal, and there are lots of variations on the theme. | dont think
there's any tribe, however, that wants its ancestors back in order to pos
sess them.

Generally speaking, the same rationale morivares the desire 1o "ue
back™ funerary items—it’s not that rthe tribes want them tor themselves;
they want them to accompany the ancestors into—and in many belicts
beyond—the grave. With sacred items and objects of cultural patrimon;
it's a lirtle ditferent—sacred objects by definition are needed for the con
duct of ceremonies, and objects of cultural patrimony——well, the defing
tion of such objects is so strange and circumloquacious that 1t oz
mean almost anything. But the central things that NAGPRA 1= abour
ancestral remains and grave goods—are wsunlly not wanred buck o pos
sess us property but to rerurn to the ground where their sprrinual qualines
can be properly respected and the reasons tor which they were burcd o
the first place can be realized. Thus there's ar best an uncertain At be
tween the rationale for repatriation and the wols—idenntication and re
urn to qualified “owners™—that NAGPRA provides to implement tha
rationale. | believe that this conflict undercuts and erades the whale pur-
pose of NAGPRA.

In the mid-1980s 1 was at the Advisorv Council on Flistone Preser
vation, and one of my jobs was to work with the Indin wibes and iner-
eribal groups that were gerting more and more involved in Section 106 1
view. One of the organizations 1 dealr with a good deal was Amerncan
Indians Against Desecration (AIAD), a branch of the American Indian
Movement (AIM). ATAD essentially consisted of Jan Hammal and o
eroup of advising elders from various tribes. Jan, herselt of Camanche
traction, made her living as a judge on the night courtin Indianapolis, o
ing her the daylight hours free to work for ATAD. 1 have no e whe

an wis one of the most dyviami

she slept; she may not have needed 1o,
people I've cver mer, and she never shrunk from controntution, Her—and

ATADY s—mission was to get the remaims of the ancestors back tato e

ground, and she did evervthing she could to carey out that mission
of those things being to jawbone the Advisory Council—ic e abon
what we should be doing to support reburial, Not repatriation, note; e
bural.
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CHAPTER 14

One day I was talking with Jan, and offered up the (then) usual “mod-
erate” archeological line:

“If it's somebody’s grandmother, of course she should be given back to
the descendants for reburial, but if it's somebody ancient . . ."

“Look, dummy,” Jan said kindly (or words to that effect), “this has
nothing to do with ownership, or exactly who's descended from whom. |
don't own my grandmother’s bones. Nobody can own another person; the
Civil War established that.”

“Yeah, but . . "

“It's about respect,” she said. "Respect for ancestors—everybody’s an-
cestors. | respect your ancestors, my ancestors, even (the Interior Depart-
mental Consulting Archeologist's) ancestors, and the way to respect them
is by taking care of them, trying to make sure that they can continue their
Jjourney to the spirit world.”

It was an epiphany for me. It so simplified things. Ifit's all about re-
spect, not ownership, then we don't need to worry about the compli-
cated business of deciding who's descended from which skeleton in the
ground. We don't have to argue about whether a 10,000-year-old dead
guy has any living relatives, or whether he represents an ancestor of the
group that occupied the land in 1870 or some other group. And we don't
necessarily have to put everything back in the ground. We don't see an
autopsy as disrespectful, nor the forensic analysis of possible crime vie-
tims. In the same way, there might be ways to analyze ancient human
remains respectfully; perhaps even keep some of them out of the ground
in perpetuity. In any event, if consultation between archeologists, agen-
cies, and tribes focused on how to treat ancestors respectfully, rather
than on ownership, we'd at least be consulting about something on
which an agreement might be reached.

We tried to use this notion of respect as the groundwork for treat-
ing human remains and associated artifacts; the Advisory Council even
established a policy statement based on such principles! to guide con-
sulting parties in Section 106 review. The core of the statement went
like this:

* Human remains and grave goods should not be disinterred un-
less required in advance of some kind of disturbance, such as

construction.
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WHATS REALLY WRONG WTTH NAGPRA

* Disinterment when necessary should be done caretully, respecs
Full}'. and l:.'ﬂﬂ'!lph:h:]}". n accordance with proper archeologcal
methods.

* In general, human remains and grave goods should be reburicd,
in consultation with the descendanrs of rhe dead

+ Prior to reburial, scientific studies should be pertormed as ne
essary to address justified research ropies,

» Scientific studies and rebunal should occur according o o det
inite, agreed-upon schedule.

* Where scientific study is offensive to the descendants of the
dead, and the need for such study does not ourweigh the necd
to respect the concerns of such descendants, reburial should o
cur without prior study. Conversely, where the scientiiic re-
search value of human remains and grave poods ourweighs any
objections that descendants may have to ther swudy, the
should not be reburied, but should be retamed in perperuin fos
Emd.l.'.

OK, so like NAGPRA, the P:J]iu_\' starement referred a good deal o
“descendants,” but it demanded respecr for the dead, and generally rebus
ial, whether there were descendants or not. And since we weren't tlking
about ownership but only participation in consultation, “descendants”
could be defined broadly. In gudance issued to the Council's statl abous
how to interpret the policy statement, “descendants of the dead” was de
fined as:

Any group, commumnity, or arzanieation that may be relared culrurdls
by descent ro the deceased persons represented by human remains -

Were either the tribes or the archeologists entively thnlled witn
Council’s policy?* No, bur both seemed able ro Tive wirh in, roorey o0 on
Both, 1 think, at least saw it us balanced and respecttul of both the dead
and of the interests of the living. Bur then along came NAGPRA Gl
threw it all into a cocked har. Because NAGPRA rook us back o oh
grandmother argument, and ignorved respect altogethe
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CHAI'TER 14

Of course, one thing that made the property-Taw basis for NAGPRA
attractive to the lawyers who negotiated it was thar it (thearencallv) mads
possible hard-and-fast, clearly definable determinations. The bones or ob-
jects either did or did not actually belong to the agency or muscunm, the
either did or did not belong to this tribe or thar, All very desirable wo thos
who insist thart life and human relations be reduced ro rules. Bur when on
begins to apply the rules—even in the abstract as the drafters of the st
did during its negotiation—things begin to get verv complicared. W
makes sense in one situation does not in another. The result, in the case
of NAGPRA, was a complicated layering of procedures for deternmining
cultural affiliation and right of possession, with burdens ot prool shitting
back and forth between tribes and museums or agencies as the procedire
are implemented.

Consider a couple of real-world examples:

At Chaco Canyon, the Nartional Park Service has the unenviable rsh
of repatriating human remains excavated over the vears from the area’s
cient pueblo ruins. But to whom should they be repatrated® The NPS Ly
made what seems like a good-faith effort to figure our the answer. It con
cluded that while the Hopi and other puebloan groups in the area ol
ously have claims, so do the Navajo. After all, by the maost conservative o
reckonings the Navajo have been in the area for several centuries, and i
would be strange indeed if there hadn't been some mingling of genes and
culture, Besides which, there are Navajo clans whose tradinons Tav o
connections with puebloan ancestors in convincing derul,

But turning ancestral pucbloan remains over 1o the Navapo = nol
something that the Hopi and other contemporary puchlo croups find ol
erable, so they've blasted the NP5S's conclusion i no uncertain terms. Th
Navajo, seeing in the pueblo complaint an attack on their hisrorical lean
imacy, have fired back. The hapless Park Service is caught in the muddle

Now suppose we simply asked the Navajo and Hopi whar the
ﬂ‘mught should be done with the ancestors—without gquibbling abous
whose ancestors they are? I'm one hundred percent sure thar their anaw
would be the same: the ancestors should go back into the sround. Ther
might well be debate abourt Aew they should go back into the sround, a0
mavbe about ewhere, but such questions would nor carry anvthung like o
freight that's carried by questions of ownership, How to trear the dead
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WHAT'S REALLY WRONG WITH NAGPRA

spectfully, I feel sure, could be established through relatively calm negoti-
ation,

But under NAGPRA, the NPS can’t get to the point of negotiating
about treatment until it has established who's sufficiently related to the
ancestors in question to have a seat at the table. The NPS is blocked in
getting to the resoluble issue of disposal by the probably irresoluble is-
sue of “ownership.”

Or consider the famous case of Kennewick Man.? A skeleton washes
out of the bank of the Columbia River and falls into the hands of the
property manager of the U.S. Army Corps of Engineers. In compliance
with NAGPRA, the Corps sets out to establish ownership—i.e., cultural
and genetic relationship—among the tribes of the area. But the bones turn
out to be 11,000 years old, and to some physical anthropologists they
don’t look like those of a Native American ancestor; they look like those
of a twenty-third-century starship captain. The physical anthropologists
think this is pretty neat, so they want to keep the bones out of the ground.
They challenge the tribes, and the Corps, to demonstrate that the dead
guy is ancestral to any tribe. As this is written, the matter is still in court,
unresolved after five years of tumult and shouting.

Now suppose the Corps didn’t have to establish ownership, but only
to come up with a way to treat Kennewick Man with the respect due a hu-
man being regardless of race, relationship, or Starflect rank. It probably
still wouldn’t be easy—the tribes would certainly argue for prompt rebur-
al; the physical anthropologists would certainly argue for perpetual stor-
age and study. But at least they'd be arguing about real issues, and issues
that might be amenable to resolution through thoughtful compromise.
Agreement might well be reached on reburial after some amount of an aly-
sis, or on some other approach that, while not perfect from anybody's
point of view, was at least acceptable to all. There wouldn't have to be
winners and losers. But NAGPRA doesn't allow the Corps to do this.
Under NAGPRA, somebody in the Kennewick controversy will win and
somebody will lose. And the process of deciding who's the winner and
who's the loser has generated great discord among people who should
have common interests in protecting ancestral remains.

Could we develop a law based on respect for the dead, rather than
on ownership? I think so. Such a law could simply articulate the princi-
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ple of respect and lay out the basic range of treatments for the dead and
their goods that flow from that principle. 1t could then direct agencies
and museums to negotiate with tribes abour how to teear ancesteal 1

mains in a manner consistent with such principles, leading to o hindim

and implemented agreement in each case. As with Section 106, wher
agreement was oot reached, a representative body like the existing
NAGPRA Review Committee might review the case and render 1 final

binding decision or perhaps (as 10 Secrion 106) a nonbinding recon
mendation.

With sacred objects and objects of cultural patrimony, sometling
more along the lines of NAGPRA might be necessary, Such object

wanted by the tribes because they feel they are theirs: they are ol
wanted in order to put them to use; rthey are aften perceived
been stolen, and the obvious way 1o pul this to rights 1 to give t
back. Even with such objects, though, it might be usetul to sce
one could get substituting respoct and compromise for asserfum
ownership. In some cascs it's quite clear thar sacred objects and objec
of cultural patﬁm:m_v were flatly stolen by collecrors, anthropologis
museums, of thar they were sold by people who didn’t have the nght
sell them. But in lots of other cuses the rights and wrongs are 1ol
clear. T remember as a grad student being told by an eminent cultural w
thropologist about how sometime in the 19305 he had broken int
roundhouse and taken & lot of ceremonial regali, because he and all
colleagues belicved thut the tribe that owned the housc was extin
Shocking to us today, but at the nme he was undoubredly doing what |
thought was right—saving pieces of the tribe’s expressive culture th
belicved would soon be lost forever, and that belonged, b
thought, to no living person or group. Why fight abour wheth
was (legally or morally) right or wrong? Why not promoie resy
compromise? Maybe in some cases we don't need to establish o
ship—or at least whitt amounts to fee-simple nide. Maybe we couls
ognize joint ownership, split ownership, or negotiate cooperr
agement,

All this is entirely hypothetical, however; we have NAGPRA 1
with now. and like it or not, arguments over ownesship canngt |
1 only hope that over fime, we cin find ways to focus on NALPEA
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METROPOLITAN WATER DISTRICT OF SOUTHERN CALIFORNIA

Exscutive Cffice

November 30, 2005

Archasology Task Force

Advisory Council on Historic Preservation
1100 Pennsylvania Avenoe, NW, Suits 809
Washington, D.C. 20004

Desar Members of the Task Force:

Draft W(:rkmg Prmnml:s for

The Metropolitan Water District of Southern California (Metropolitan) offers the following
comments on the draft “Working Principles for Revising the Advisory Council on Historic
Preservation’s ‘Policy Statement Regarding Treatment of Human Remains and Grave Goods'
“(Federal Register 70(169:52066-52058))".

Metropolitan is committed to treating humsn remains with dignity and to consuiting with
appropriste Native Americans when such remains are discovered in the course of project
development We are concerned, however, about problems likely to attend the proposad
substitution of Principle 3 (i.e., that “avoidance, followed by preservation in place, is the
preferred aiternative to the distuwrbance of buman remains and funerary objects™) for the first
principle in the current (1988) “Policy Statement...” (i.e., that “Human remains and grave goods
should not be disturbed unless required in advance of some kind of disturbance, such as
construction™). The proposed change, if effected, would subordinate the broad public interest to
a more limited preference. This, in tum, predictably would delay construction projects,
necessitate redesign, and increase costs whenever human remains are found and must be
preserved in the path of planned construction.

A further concem is the proposed change from “grave goods™ to “funerary objects.™ This
presumably is intended to align the terms used for complisnce with the Natiopal Historic
Preservation Act (NHPA) and the Native American Graves Protection and Repatriation Act
(NAGPRA). However, neither statute reguires this convergeace. “Grave goods™ isa
straightforward term referring to those materials ostensibly placed with the deceased at the time
of burial or cremation. “Funerary object” (a NAGPRA 1crm) is far more ambiguous. [t is ofien
taken 1o mean any item belonging 1o 2 class of matenials presumed to have been used ina
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THE METROPOLITAN WATER DISTRICT OF SOUTHERN CALIFORNIA

Archaeology Task Force
Page 2
November 30, 2005

funerary rite, regardless of the object’s archacological association with human remains,
Consequently, the semantic shift is likely to increase project delays and costs because of
consultation to determine whether particular items are deemed “funerary.” Under the current
“Policy Statement,” grave goods are so defined simply and empirically on the basis of their
associztion with human remains.

Finally, Metropolitan believes that the present “Policy Statement...” seeks to balance the
interests of science with those of Native Americans. l’emdissppommdmn tha: most of the
lenguage supporting scientific investigation and the pursuit of knowledge is omitted from the
proposed “Working Principles... .” This raiscs the specter of litigation being brought agains:
Federal agencies by scholars when apportunities for scientific study are denied. Projects might
be delayed pendent elite, leaving entities such as Metropolitan unable to fulfil] their public
mission. The recent “Kennewick Man" case (Bonnichsen er al. v. U.8.; Civil No. 96-1481 JE,
District of Oregon) is instructive in this regard.

It is Metropolitan™s belicf that the current principles are adequate and that they achicve 2
reasonable balance among the neads of science, society, and the individual communities whe
may be related 10 or affiliated with the subject buman remesins =nd artifacts. We wge the
Council's Archacological Task Force 10 reconsider the proposed changes in light of our
commments. Thank you.

Very truly yours,

i Y .

Laurz 1. Simonek
Manager, Environmental Planning Team

LISl
(Pubbic FolderEPT\Leficr 200530-NOV 03D doc)
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Movember 3, 2005

Mr. Tom MeCulloch

Archaeology Task Force

Advisory Council on Histone Preservation
1100 Pennsylvania Avenue, N'W, Suite 809
Washington, DC 20004

Re: Comments on Working Principles for Revising the ACHP Policy Statement Regarding
Treatment of Human Remains and Grave Goods

Dear bMr. MeCulloch:

Thank you for the opportunity to comment on the ACHP's Working
Principles for Revising the ACHP Policy Statement Regarding Treatrment of Human
Remains and Grave Goods.

The Native American Heritage Commission recommends that you also include
California tribes that are not federally recognized as equal partners in determining the
terms for preservation, mitigation, reatment and disposition of buman remains,. We
recommend that in doing 5o, the ACHP should utilize the Native American Heritage
Commission as the source of contact information, as ouilined in Califormia
Government Code 625423, These California Indians have an inherent right to be
involved in discussions regarding the disposition of their ancestors’ remains, There
are many regions of California in which Section 106 is applied, yet there are no
federally recognized tribes. Often this results in what we believe to be inadequate
protection for the human resources and antifacts.

Thank vou for your consideration of this recommendation.
Sincerely,
;;-"f)"“ S e
Larry Myers
Execufive Secretary



FLORIDA DEPARTMENT OF 5TATE
Glenda E. Hood
Secretary of State
DIVISION OF HISTORICAL RESOURCES

Oectober 23, 2005

Dr. Tom McCulloch

Archagology Task Force

Adwvisory Council on Historic Preservation
1100 Pennsylvania Avenue, NW., Ste. 809
Washington, D.C. 20004

RE: Comments on “Working Principles for Revising the ACHP's “Palicy Statement Regarding
Treatment of Human Remans and Grave Goods.™

Dear D, MeCulloch:

Thank you for the opportunity to comment on the working principles for an ACHP policy statement
regarding the treatment of human remains and grave goods. We have solicited commenis from the
Florida Archaeological Council and received a response from one member.

In general these principles closely reflect the application of the State of Florida's statute that protects
unmarked human burials. A few important notes are included here.

Principle 2 is significant. We have several cases where federal agencies conducting projects in our
state refused 1o decide if NAGPRA or state statutes were applicable when unmarked human burials
were discovered during an archacological excavation. While some of the other principles address
broad issues that may be best decided on a case by case basis it would be helpful to have very specific
guidelines to refer to for making this determination.

Principle 3 emphasizes the preferred aliernative of preservation of remains in place; this is important,
welcomed and consistent with our state statute and practice. However, little discussion 15 given to the
alternative—excavation when a proposed project will clearly destroy the remains unless some action is
taken. The 1988 ACHP policy statement largely addresses this altemative, and while not preferred, it
needs 1o be addressed. Excavation of remains in the face of pending construction is the most
complicated and potentially contentious alternative, however, it is the case in which agencies,
consultants, and developers need the most guidance.
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Waorking Principles for Revising the ACHP's *Policy Statement Regarding Treatment of Human
Remains and Grave Goods

October 25, 2005

Page 2 of 2

Principle 6 needs to address the logistical constraints that ofien must be dealt with when human
remains are found inadvertently. Cases of discovery during construction are fairly routine and easy 1o
address, especially if only a single burial is involved, However, inadverient discovery also involves
exposure due to natural conditions like erosion. These cases are much more difficult o address, short
of spending a great deal of money on shoreline stabilization, dune restoration or similar erosion control
projects. Alternatively, excavation of burials may be made necessary by erosion, but who should bear
the cost in these cases? In many cases common sense solutions are necessary and it should be made
clear that reburial of remains in a secure or nearby area might be a better alternative than a stabilization
or major excavation project.

We hope that these comments are of some use in formulating a new ACHP policy. Clearly thisisa
very important and sensitive issue and we look forward to the revised ACHP policy.

Please feel free 1o contact us with any questions or if we can be of further assistance.

Sincerely,

“"5#\' Ve —
Rvan J."Wheeler, Ph.D. Phone: 850.245.6301
State Archaeologist and Chief, FAX: 850.245.6436

Bureau of Archaeological Research E-mail: rjwheeler@dos.state.fl.us



From: Slick, Katherine, DCA [mailto:katherine.slick@state.nm.us]
Sent: Tue 11/29/2005 1:38 PM

To: Archeol AP. Project

Subject: Final comments, ACHP's Human Remains Policy

Final comments from NM SHPO. If you have any questions, please contact me.
Kak Slick

Principle 1: No comment.

Principle 2: Point 3 - add language to read "The policy statement needs to recognize that a
Federal agency official under Section 106 has a duty for the care of human remains and funerary
objects except where Federal or State law may prescribe a certain outcome.” [SHPO note - we
take this Principle to imply curation or disposition of human remains and funerary objects, hence
phrasing as an exception]

Principle 3: Point 2 - add language to read "In order to realistically consider avoidance and
preservation in place, Federal agencies need to initiate the Section 106 process early in planning,
including Tribal consultation, non-invansive means of identifying possible grave sites, and oral
histories as part of the Section 106 process."

Add a new point: If a site is avoided, Federal agencies should have a procedure in
place to provide the owners with guidance developed by the Secretary of the Interior under
Section 112(b) of the NHPA and supplemental guidance that encourages protection of important
archeological properties, including burial sites.

Principle 4: No comment.
Principle 5: No comment.

Principle 6: Introductory statement: add language to read "The policy statement should call for
Federal agencies to develop procedures, in conformance with NAGPRA, ARPA, and other
Federal law, for the preservation and treatment of human remains discovered inadvertently, or
when there is the potential for an undertaking to discover human remains, except where Federal
or State law may prescribe a certain outcome.” [SHPO note - we take this Principle to imply
curation or disposition of human remains and funerary objects, hence phrasing as an exception]

Point 4 - Revise language to read "The policy should encourage Federal agencies to
develop these procedures in consultation with all interseted parties consistet with the prior
Principles.”

Reverse Point 4 and Point 5.






COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF TRANSPORTATION

wivw.dol.slate.pa.us
November 1, 2005

Archaeology Task Force

Advisory Council on Historic Preservation
1100 Pennsylvania Ave, NW., Suite $09
Washington, DC 20004

Working Principles for Revising the
1988 Human Remains Policy

Thank you very much for the opportunity to comment on the Working Principles
for revising the 1988 Human Remains Policy. We agree that the policy is dated and in
need of revision. We offer the following comment

Statements under Principles 3 and 6 seem to imply that a Federal agency would
have some responsibility to protect a site with human remains or funerary objects even if
the site is avoided (i.e. is outside of the Area of Potential Effect) during the Section 106

process.

Principle 3 — “The policy statement should emphasize that avoidance, followed by
preservation i place, is the preferred alternative to disturbance of human remains
and funcrary objects. Federal agencies must recognize thal simple avoudance docs
not necessarily ensure that site’s long-ierm preservation.”

Principle & - “If a sile is avoided. Federal agencies should have a procedure in place
to provide the owners with guidance developed by the Secretary of the IMerior under

Section ]lE{h:ﬁMWAuﬂmwﬁrmﬁlngdﬂmmnﬂmnﬂf
important archacological propertics, including burtal sites.”

While we agree that simply avoiding a site is no guarantee of long term
preservation, we are particularly concerned when a site would be located on private
property. Under Section 106, to what extent is a Federal agency responsible for
preserving a site or trying to persuade a property owner 1o protect a site when it is located
on private land?

We hope you will take this comment into consideration as you develop the new
policy. If you have any questions, please contact Christine Kula at 717-783-9704.

Sincerely,

St =

R. Scott Christie, P.E.
Director, Bureau of Design
Pennsylvania Department of Transporiation



STATE OF WASHINGTON

DEPARTMENT OF ARCHAEOLOGY & HISTORIC PRESERVATION

1063 5. Capitel Way, Swite 106 = Olympia, Washinglon 58507
Mailing address: PO Box 48343 « Olympia, Washington 88504-8343
(360 SBE-3065 » Fax Numbar (360) SBE-306T « Wobsite: www.dahp.wa. gov

November 14, 2005

Ms. Julia King

Advisory Council on Historie Preservation
I HHY Pennsylvania Avenue NW, Suite 809
Washington, DC 20004

Dear Ms. King:

We are contacting you regarding the proposed ACHP revisit of the 1988 ACHP Palicy Statement
regarding Treatment of Humean Remains and Grave Goods, We believe it is eritical for the ACHP to
underiake a robust review and reworking of the Policy Statement.

In our state the failure of the federal government and federal agencies 1o develop a specific, workable,
understandable. and balanced approach to the treatment of human remains has resulted in a devastated
landscape of emotional turmoil in tribal communities, hundreds of lost jobs, bitter divisions in local
communities along religious and racial lines, multimillion dollar lawsuits, an heightened fundamentalist
versus science/education divide, and a tragic and avoidable loss 1o all invelved.

We believe it is important for the ACHP to recognize that regardless of specific cultural, religious, or
scientific interests, the consulting parties need the ability 1o be able to document to a legal and forensic
standard the number, completeness, and specific details of any human remains discovery and 1o
accomplish that quickly.

The conflation of academic/scientific research or cultural/religious needs falsely simplifies the problem
and needlessly creates an either/or problem that makes further discussion problematic, We believe the
failure of federal agencies to robusily address the minimum documentation standards has created an
environment where we have serious problems with even identifving how many individuals are involved in
a discovery situation.

The failure of agencies to establish meaningful protocols has resulted in a patchwork of conflicting and
confusing approaches that results in delay and protracted discussions that most often fail 1o achieve an
outcome that is desired by any of the parties.

The principles as articulated in the 1988 document and the recent publication in the Federal Register do
not establish the clarity needed in an emotionally and culturally complex environment where we expect
the federal agency to have a clear and workable plan for addressing the treatment of human remains in a
professional and sensitive manner.

JDEFAETH.ENT OF ARCHAEOLOGY & HISTORIC PRESERVATION

1 Frofect e Pox, Shap



Ms, Juliz King

Advisory Council on Historic Preservation
[ 100 Pennsyivanin Avenue NW, Suite 309
Washington, DC 20004

Page 2

We believe it 1s important to clearly establish that federal agencies have a responsibility 1o establish a
legally sound program for assuring that any human remains discovered during any project undertaking
will be;

=  Secured and protected for further damage, loss or un-permitied disturbance;

*  Documented so the consulting parties will have a full understanding of the nature of the discovery
and its completeness and potential alternatives for treatment;

*  Gaven specific timelines and elear lines of authority on decisions regarding the treatment of the
individual;

*  Provided an opportunity to review any proposed treatment plan; and

= Address tribal povernmental consultation requirement along with tribal religious and cultural
needs;

*  Address legal and law enforcement requiremenis;

= Balance the need for scientific research on significant national and community cultural,
educational and interpretive interests.

We look forward to further discussions and please feel free to contact us,

2%\
Allyson Brooks, Ph.DD. Rob Whitlam, Ph.D.
State Historic Preservation Officer State Archacologist
(360) 386-3066 (360) 586-3080

email: allvson.brooksiadahp.wa.gov email: rob.whitlamf@dahp.wa.gov
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Movember 3, 2005

Archacology Task Force

Advisory Council on Historic Preservation
1100 Pennsylvania Avenue, NW

Suite 809

Washington, DC 20004

RE: Working Principles for Revising the Advisory Council's “Policy
Statement Regarding Treatment of Human Remains and Grave Goods™

Dear Task Force Members,

We have reviewed the proposed changes to the “Policy Statement Regarding
Treatment of Human Remains and Grave Goods.™ Please accepl our comments as
outlined below.

In general, we lind the working principles to be satisfactory and are pleased that
they will attempt 1o address such issues as the intersection between Section 106
and other state and federal laws and will provide guidance for Federal agencies in
their decision making processes. It is especially critical that the intersection of
Section 106 and NAGPRA be clearly defined. In West Virginia, which has no
resident federally recognized tribes and where Protohistoric and early Historic
tribal movements are poorly understood, it is often difficult for Federal agencies
1o determine which groups should be considered as consulting parties. In instances
of competing interests, it 15 also difficult for agencies 1o determine which interesis
should be given prionty. We ask that particular attention be given to developing
steps that should be taken in instances when cultural affiliation cannot be
determined and when descendants do not come forward.

We appreciate the opportunity to be of service. If you have any gquestions
regarding our commenis, please contact Lora A, Lamarre, Senior Archacologist, a1
(304)558-0240.

Deputy State Historic Preservation Officer

SMPLAL
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MANDAN, HIDATSA, & ARIKARA NATION

Three Affiliated Tribes « Fort Berthold Indan Reservanion
S04 Fromtage Road « Mew Town, MNorth Dakoa S8763-9402

October 31, 2003

ot Mow, W, Chairman

Advisory Council on Historic Preservation
{100 Pennsylvania Avenue, NW, Suite 809
Washington DC 20004

Dear Chairman Nay-

Doh-sha! Tam writing today 1o EAPICES MY SeTIOUS CONCems on maners reélated to the
activities of the Advisory Council on Historic Preservation, and to Feéquest your assistance
w finding resolution to these problems.

45 you know, Missouri River Tnbes, in collaboration with Advisory Couneil and others,
have successfully worked with the U.S. Army Corps of Engineers 1o complete culiurally-
reievant Caltural Resource Management Plans; you and other members of the Council
feld a public hearing on the River w abtam comments from our elders and icadership
about olir concems - this hearing also helped to obrain mcreased funding levels from the
Liorps for preservation and protection of cultural resources on the River; and your
Veeney issued a Letter of Foreclosure on the Corps® 1993 Programmatic Agreement
which was negotiated and signed without partcipation or consultation of Missour; River
[nbes. Tius action prompled the creation of the 2004 Programmatic Afreement, a
ducument that provides for culiyral] ¥ relevant, pre-decisional consultation and is nothing
255 than o paradigm shifi in the WAy our ancestors” sacred and cultural places are
managed on the River. Many feel, in fact, that were it not for the involvement of
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Marore Nowick of your Denver office, we would not have a working Programmatic
rareement loday, and certainly not one as effective. Worki ng together with staff from
vour Agency and others, we helped create the Sacred Places Coalition, which addresses
preservanon of Native sites on a national level, We have benefited from the support and
wdvice of both the Denver and Washington offices of your Agency, through their
attendance at Missouri River Cultural Resonrcas gatherings at the Lower Brule Sjonx
Inibe und a1 trainings conducted by staff from these offices.

Many, many ireplaceable sacred and culrural places continue to exist in our homelands
secause of the sirong relationship between our Tribal Nations and your Agency, and we
7150 10 express our gratitude for this relationship and our desire to continue o work

together

We are, however, extremely concerned abaut some recent developments at the Advisory
L ouncil that we believe could have serious detrimental effects to all Native peoples, as
utlined below,

Lin september 1, the Advisory Council published in the Federal Register the “Warking
Principies for Revising the Advi sory Council on Historic Preservation’s ‘Policy
statement Regarding Treatment of Human Remains and Grave Goods."™ On Oetober 24,
=3, and 26, one of my staff attended a meeting of the Native American Advisory Group
o the Advisory Council to share our concerns about the Working Principles and to learn
more about them,

We are very conearned thar the Waorking Principles, as drafted, do pot reflect the intent of
fhe Nanve American Graves Protection and Repatriation Act (NAGPRA), which rerums
stewardship and decision-making regarding Native dead to Native pecples. We are
rravely concemed that the Working Principles, as drafted, assume a scientific legal
standing or interest in our ancestors® remains for those members of the scientific
community who wish to study them. We beljeve that anly Tribes have an interest in the
contents of our ancient burials, lepal or otherwise. Native Americans fought haed for the
passage of NAGPRA and other federl and state laws so that we could protect our
wmcestors” burials for the sake of the deceased, and not for the sake of science.

dehate conceming scientific study of Native dead that was resolved by the passage of
SAGPRA, Although NAGPRA provides for study of Native dead if the culturally
difiliated Tribeds) gives their permission for the study, the vast majarity of Native
“ations do not want the remains of their ancestors excavated, collected, curated or
sfudied. Language proposed in the Waorking Principles that suggesis creating a balance of
‘nierests in Native human remains refutes both language in federal law and the

urd consistent positions of the vast majority of Native peoples in America. [If the
nnguage o the Working Principles is adopted as policy, Native Nations would have o
tend off. agan and again, Attemnpts to subject their dead 10 expensive and destructive
studies — and this struggle wonld become very intense if a panticularly ancient burial s
nadverrently diseovered during a project. Many tribal Bovernments with limited
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Hnangial resources would be forced to defend in court a sel f~evident, human right that

yome clse inour country takes for gmnted: the right to rest in peace. Given that the

sennewick Man litigation dragped out for years and cost millions of dallars, this is not
omethung vour Agency should be encourn ging, but 1 am afraid that is what the Working
Frincipled would do if they were drafisd into a policy.

vl

!

e that the vast majority of human remains subjected to study in this COUnITY are

tve Amencan, and given that your Agency received only 15 responses from Tribes or

Ve Hawaimn organizations in its selicitation for comments, [ have two requests that |
K will assist in resolving these serious concems:

Ihe Warking Principles, as drafted, can apply to all other human remains,
1e, Adriean American, Asian American, European American, that are
madventently discovered during the course of a project. Public comment
can be solicited from members of those communities,

1 the Advisory Council still feels it requires a policy for Native remains
{1or use mn those states that have no Native human remains law) a separate
Mative human remains policy, based upon the legslative
mstory and language of NAGPRA, could be written and submitted to
Tribes and Nauve Hawaiiang whose aborignal homelands are
“ncompassed in those states for review and comment. An action such as
(his would return decisions about treatment of Native dead to Native
Peoples and would therefore be consistent with existing federal, state and
il fows. This action would also satisfy your Agency’s rust
respansibility 1o conduct Bovemnmeént-to-government consultation en
matters that impact Tribal governments, Tribal Peoples, tribal ancestors or
mbal resources.
! Liiven the low number of Native responses to your September 1 Federal
Hepister request for public caomment, as well as dangerous consequences
that could resulr if the Working Principles are adopted into a policy as
drutter, | reguest that you extend the public comment period for another 60
days, or until January 4, 2006, This will afford Native Peoples the time
eeded o educate themselves, their elders and spiritual leaders, and their
rifiil governments on the potential impacts of a Human Remains Palicy
that could allow sciennsts o study ancestral Native remains encountered
duning inadvertent discoveries,

L
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Flook forward 16 your response and 10 a collaborarive warking relutionship with vou ypg
e Advisory Couneil op Historie Preservation Our Nation will be submitring more
detaled comments under Separate cover. Thank voy for YOUr attention to this importany
Friafrey

Sitcerely,

Tt o

Fex Flall, Chairman
Vandan. Hidares and Arikarn Nation

Lo Jubn Fowler, Director
Advisory Council an Historic Preservation
Senator Byron Dorgsn
Senator Keni Conrad
senaror lohp McCaig
Hepresentative Farl Pomergy
Hepresentative Stephanie Herseth
Representative Richard Pomba
Reprezentative Nick Rahall



AGUA CALIENTE BAND OF CAHUILLA INDIANS

TRIBAL HISTORIC PRESEARVATION OFFICE

September 27, 2005

John L. Nau Il

Advisory Council on Histonc Preservation
1100 Pennsylvania Avenue, NV, suite 809
Washington, DC 20004

Re:  ACHP Policy on Treatment of Human Remains

Kr. Mau,

| have received and read the document regarding updating of the ACHP policy on human remains. At this
point, tha Agua Caliente Tribal Historic Preservation Office has no comments on current documentation. We
would, however, appreciate being included on the mailing list for future versions of the dacumentation.

The Agua Caliente Band of Cahuilla Indians appreciates your interest in Tribal cultural heritage. If you have
questions or require additional infermation | can be reached at 1 (760) 883-1368 or at e.mail

jnixon@aguacaliente net.
ordially,

.,-'—TI_ -_-_.-\-\.\, ::"-'—-'.-’ ——
Joseph M. Nixon, Ph. D., RPA
Tribal Historic Preservation Officar
AGUA CALIENTE BAND OF CAHUILLA INDIANS

JIAM
C: Tribal Council
Gary Stopp. Chief of Staff

Tom Davis, Chief Planning Officer
Agua Caliente Cultural Register

THPQhcomespandance I005aviewsiachp_9_27_05 doc

ESD EAST TAHQUWITI CANYON WAY, SUuITE D, PALM SPRINGS,., CA 92252
T TEQ/ 325 /3a400 F TEQ/AZE /8852 AGUACALICNTE.OR®



AK-CHIN INDIAN COMMUNITY

Community Government
42507 W, Pelers & Mall Road * Maricopa, Arzona 85238 * Telephone: (520) 568-1000 * Fax; (520) 568-4566

October 31, 2003

Archacology Task Force

Advisory Council on Historic Preservation
1106 Pennsylvanio Avenue

NW, Suite 809

Washingion, DC 20004

Re: Federal Register Notice September 1, 1005 issue (Volume 70, No. 169)-Advisory Council on
Historie Preservation Working Principles for Revising the Adwvisory Council on Historic
Preservation’s “Policy Statement Regarding Treatment of Human Remains and Grave Goods™

Dear Archacology Task Force,

The Ak-Chin Indian Community received a correspondence dated September 9, 2005 from the
Advizory Council on Histone Preservation { ACHP) Chairman and we would like 1o ihank the
ACHP for the invitation to comment on revising of the Policy Statement Regarding Treatment of
Human Remams and Grave Goods, specifically, the “Warking Principles” as stated in the
Federal Register Notice. The Ak-Chin Indian Community agrees that the current policy must be
revised to ensure the dignified and respectful treatment of human remains and funerary objects.
The Ak-Chin Indian Community understands ihat it is the ACHP's intention 1o create a new
policy to replace the existing “Policy Statement Regarding Treatment of Human Remains and
Grave Goods.”

The Ak-Chin Indian Community recommends the following changes, which also includes a
change in the order in which the principles are addressed:

Principle 1: Avoidance of bunal disturbance, followed by preservation in place, is the prefemed
alternative to disturbance of human remains and fimerary objects. In the statement, Federal
wndertikings showld disturdy liman rewains and frnerary objecis only if absoluiely necessary, the
term “absgolutely necessary™ needs to be specifically defined in consultation with inbes. Monctary
loss 15 not & justifiable reason for bunal disturbance, as monetary loss can be avoided if federal
agencies imitiste the National Historie Preservation Act{INHPA) Section 106 process in the very
carly stages of the proposed project planning. Federal agencies must ensure that tribes are
adequately consulted to provide input in order to realistically consider avoidance and preservation
in place. Federal agencies must recognize that simple avoidance of a site does not necessarily
enmsure 4 particular site’s long-lerm preservation.

Principle 2: Human remams must be treated with respect and digmity, as defined in consultation
with the culiurally affiliated tribe(s).

Principle 3: Federal agencies are responsible for meaningful consultation. Given the fact that
individual nbes define “meaninglul consultation” differemly, thorough communication would be
required with the culurally affiliated tribe(s) as a means 1o achieve compliance with the law, For
nstance, a single letter does not constitute consultation to the Ak-Chin Indian Community and in
turm, 85 not meamngtul consultation. Also, agencies must realize their federal trust responsibilities
as well as their government-to-government consultation responsibilities. In many instances,



lederal agencies consider tribes to be the “Public” and not sovereign nations. For instance, in
accordance with the NHPA, the federal agency official with jurisdiction over the undenaking has
the responsibility to make the final decisions in Section 106 review after completing the
consultation process, however it must be recognized that tribes are sovereign nations, and as such
should be given higher prionity in the consultation process given the federal government’s
fiduciary obligations to the tribes. There is a tendency 1o give more consideration to groups from
the public who write multiple letiers on a given project, and no consideration to the fact that one
letter from a tnbal leader represents an entire nation. The policy statement should clarify how the
federal agency weighs the views presented by the different parties in arriving at a final decision.

Principle 4: Federal agencies must develop procedures for the preservation and treatment of
human remains discovered intentionally or inadvertently, as well as procedures for treatment of
human remains and funerary objects exposed during natural disasters or encountered during
emergency responses to such disasters in consultation consistent with Principle 3. If a site is
avoided, federal agencies must have a procedure in place that encourages the protection of
important archacological properties, including burial sites,

Principle 5- Prior to reburial, scientific studies performed for justified research topics must be
nen-destructive and must be approved by the culturally affiliated wribe(s). If the scientific sludy is
offensive to the descendants of the individual, reburial should occur without prior study.
Scientific studies shall only occur according to an agreement developed in therough consultation
with the culturally affiliated tribe(s).

The Ak-Chin Indian Community looks forward to further consultation on the first draft of the
revised policy statement in the near future, Please contact Nancy J. Nelson, Culiural Resources
Manager, with any questions at (520) 568-1369.

Terry O. Enos
Ak-Chin Indian Community
Chairmsan

ee Ak-Chin Indian Community Council
Tom White, Ak=Chin Indian Community Operations Manager
Elaine F. Peters, Ak-Chin Him-Dak Eco Muscum Director
Mancy J. Nelson, Ak-Chin Cultural Resources Manager
Richard Narcia, Gila River Indian Community Governor
Barnaby Lewis, Gila River Indian Community Cultural Resources Specialist
Jon: Rames. Salt River Pima-Maricopa Indian Community President
Evalyn Andrews, Salt River Pima-Maricopa Indian Community Cultural Specialist
Vivian Juan-Saunders, Tohono O"odham Nation Chairwoman
Joseph Joaquin, Tohono Oodham Nation Cultural Resources Specialist
Peter Steere, Tohono O'odham Nation Cultural Affairs Manager
John L. Nau, Ill, ACHP Chairman ow p- !



. . - Bevin W, Leecy
Reservation Tribal Council
Box 16 & Neff Lake, N 55772 # 216-T57-3261 & FAX 2107873312 Secretary-Treasurer
Davad C. Mormison, Sr.

Council Members
Ray Villebrun, S¢
Eevin A. Strong

Movember 7, 2005 Executive Director
Rarb Brodeen

John L. Nau, 111

Chairman

Advisory Council on Historic Preservation
1 100 Pennsylvania Avenue N.W.

Suite 309

Washington, DC 20004

Re: Policy on Treatment of Human Remains
Dear Mr. Nau:

This is in response to your letter of September 9, 2005, inviting comments on the
ACHP's consideration of a new policy on the treatment of human remains.

The Bais Forte Band supports the Council's consideration of a policy that recognizes the
legal obligations of the United Sates and its agencies to Indian tribes (proposed Principle
4). In addition, the Band supports an updated policy which is consistent. and works in
concert with, tribal laws,

That being said. the Band also urges the Council to incorporate in the new policy specific
requirements to ensure that there also be deference to tribal laws that prescribe an
outcome when human remains are discovered within the territory of the tribe. For
example, Principles 4 and 5 both contain language which reminds us that “Federal or
State law may preseribe a certain outcome™ but does not contemplate the possibility that
tribal law may also prescribe a certain outcome. The Bois Forte Band is in the process of
adopting laws in this area and | am confident that those laws will not subordinate the
desire to treal human remains in a culturally sensitive manner to scientific study.

The policy being considered should also take special care to ensure that any required
consultation with tribes be truly “meaningful.™ That could be accomplished by requiring
agencies to identify tribes with an historic presence in the territory in question and to



document efforts to engage the tribe(s) in consultation. Tt would be particularly useful if
federal agencies were required to create a record of consultation that ineludes ar
explanation of how tribal recommendations with respect to the treatment of the remains
of tribal ancestors have been incorporated in an agency decision. Of course. if tribal
recommendations have not been incorporated. then the agency’'s rationale or justification
should be required.

The Bois Forte Band looks forward to participating in the consultation process it moves
forward.

Sincerely, .

R =

in W. Leecy /

Chairman



November 3, 2003

Archacology Task Force

Advisory Council on Historic Preservation
I 100 Pennsylvania Ave NW, Suite 809
Washington DC 20004

Re: Comments on the Working Principles for Revising the Advisory Council on Historic
Preservation’s “Policy Statement Regarding Treatment of Human Remains and Grave
Goods™

Dear Task Force Members,

The issue of updating the *1988 Human Remains Policy™ is a great attempt by the ACHP
to assert its leadership in historic preservation in dealing with the Section 106 process.
However, the Task Force composed of ACHP members that drafted this set of working
principles were formed based on archeology, which we find completely biased. The
ACHP Task Forced is biased because its an archeology task forced and should have been
comprised of SHPO's, THPO's, federal agencies, and representatives of tribal
governments so that there would be a balance in dealing with the revisions in this policy.

The Caddo Nation like other Nations and tribes in the U.S. have developed their own
policies on the treatment of human remains and associated funerary objects in
consultation with federal agencies, organizations, privale property owners, state officials
and other tribes. The Caddo Nation has their own “Inadventent Discovery Policy™ in place
1o deal with human remains, funerary objects and unassociated funerary objects. We
have used this policy for planned excavations and possible unanticipated discoveries
when dealing with federal undertakings and where federal and state laws due not apply.

For example, the State of Texas does not have an unmarked burial law in place and is
named by the Caddo and comes from the word “taysha™ meaning friend. Looters in the
state have plundered more Caddo graves than that of probably any other native group that
lives or lived in the state in the past.



All Caddo graves and cemeteries are sacred sites and traditional cultural properties of the
Caddo Nation. If the ACHP wishes to assert its leadership in historic preservation for the
federal govermment and for parties affected by the Section 106 process then the ACHP
should offer some sort of workshop for all federal, state, and tribal authorities to leam
what rules and responsibilitics ACHP work under and what should be expected of
federal, state and tribal awthorities in dealing with ACHP under Section 106. This could
be a jumping off point for the ACHP Task Force 1o explain the revisions 1o the *1988
Human Remains Policy™.

However, if the ACHP [inds that it is necessary to revise the policy we offer the
following comments.

A consulting workshop offered to tribes, federal, state, and local authorities as an
opportunity (o suggest revisions 1o the policy collectively.

The task force should then prepare a drafi revision of the policy that would be
subject to further review and comment,

The policy should also take into account that iribes consider graves and
cemeteries sacred and also traditional cultural properties as part of the National
Register eligibility investigations.

Finally, we find that it would be impossible w clarify the roles of different groups
concerned with the effects of undenaking on historic properties as to the treatment of
human remains and funerary objects. Over 300 hundred federally recognized tribes reside
within the United States which all have different wavs of handling their concerns when
dealing with human remains and funerary objects,

However, we do agree that revisions should be made 1o the policy in absence of federal
and state laws which could guide decision-making under Section 106 as to the treatment
of human remains and funerary objects determined to be culturally affiliated to living
descendants where no federal or state law protects their civil rights as next of kin.

We appreciate the opportunity to have commented on this proposal. If you have any
questions please feel free to contact me at 403-656-2901 Caddo Nation Cultural
Preservation Department

Sincerely,

Bobby Gonzalez
MNAGPRA Coordinator
Caddo Nation



Comments on the “Working Principles for Revising the ACHP's Policy Statement
Regarding Treatment of Human Remains and Grave Goods (Funerary Objects)™

By Robert Cast, THPO, Caddo Nation of Oklahoma

Background: As the Tribal Historic Preservation Officer for the Caddo Nation of
Oklahoma, 1 have been involved in numerous Section 106 undertakings ofT tribal lands in
the Caddo people’s homelands of southwest Arkansas, northwest Louisiana, southeast
Oklahoma, and northeast Texas. All the above-mentioned states have policy, guidance,
and an unmarked burial law, 1o coincide with the Section 106 process except the state of
Texas. In Texas, where there is around a 98% private land ownership, we have worked on
numerous projects that involved federal permitting on private land and we have usually
worked out agreements during the project that addressed the treatment, handling, and
disposition of human remains and funerary objects encountered during these projects. On
several occasions there have been landowners who have asserted what they believe to be
their “finders keepers” rights, basically to own the human remains and funerary objects
placed with them in the ground that just happened 1o be buried on their land. My question
here would be: “Is the ACHP going to assert its leadership role and address this issue in
any formal way? Or will the Caddo, (among other Indian tribes), along with the agencies
be at the mercy of a landowner who is using federal/state funding in the Section 106
process to help him discover, idemtify, evalunte, then possess and amass collections. Until
the issue 15 addressed at a higher level, the Caddo will continue to try 10 consult, develop,
and try o work with individual landowners on the cultural and religious importance that
human remains and funerary objects have for us,

Owr cultural preservation office has in place an Inadvertent Discovery Policy that we
have used to extend also to “planned excavations™ during archeological projects. This
policy addresses how the Caddo wants to see things done, not the archeologists, the
federal agency, or the landowner. With that in mind. we have always tried to come to
agreement with all the parties involved in the project and in the majority of cases, have
done so, that is, on projects we are made aware of,

My general comments on the policy follow:

One of the most important things that the policy makers need to keep in mind when
developing the policy is that the “human remains” and “funerary objects™ are most likely
found in the context of a “Traditional Culiural Propenty™ to the Native Americans that
may be impacted by the project. I, following 36CFR Part 800, human remains and
funerary objects are going 1o be disturbed, this should be considered as an “adverse
effect” which then is the agency officials responsibility to provide a reasonable
opportunity for the Indian tribe to “participate™ in the resolution of adverse effects. From
tribe to tribe, this is going to be different, and each tribe may define “particpation™ in a
very different and unique way. Part of this participation may be in the form of developing
agreements as 1o how the human remains and funerary objects will be treated, any
reburial plans, study of the remains or objects, ete. can all be part of this “participation”,



Commenis on the Working Principles:

Principle 2, “The policy statement needs 1o recognize that a Federal agency official
under Section 106 has a duty for the care of human remains and funerary objects.” Which
needs to be fullv addressed when the project is on private land and the landowner states
that he “owns” the remains and objects.

Principle 3, “Federal agencies must recognize that simple avoidance of a site does not
necessarily ensure that site’s long-term preservation.” No joke. How about a cemetery
site within a state highway right-of-way that extends on to private land. Did the
identification of the site create an adverse effect? Yes, because the landowner now knows
where the cemetery is located and can legally dig up the cemetery on his'her land
because, yes, he/she lives in Texas, | think that federal agencies, when it comes to the
protection of human remains and funerary objects have enough trouble with “short term™
preservation.

Principle 4, “The policy siatement should recognize that Federal agencies are responsible
for meaningful consultation with all interested parties as a means o achieve compliance
with the law. This, | believe, should be the dniving force behind that policy. Open
communication and development of trust during these consultations should be the goal
and the planning for the treaiment, care, handling of the human remains an objects should
be discussed and outlined prior to any ground disturbance. The legal Government-lo-
Government obligations of the Federal agency should also keep in mind the treaty rights,
land cessions, and tribal policies that assent presence of the tribal nation in a geographical
area, NAGPRA claims associated to the area, and the history of the tribe’s presence
within the state and specific geographical area where Section 106 projects take place. The
irony is that many landowners don’t recognize these treaties, land cessions, or tribal
claims to human remains and funerary objects, but treat these remains and items as
“treasure™ that was Tound on their property. Whereas. if the status of the land were
federal, there would be no question as to what tribe these remains and funerary objects
were culturally affiliated with under NAGPRA. How will this contradiction be reconciled
under the policy?

One example that is valid in the case of the Caddo is that many of the east Texas counties
were not recognized in any land cession in 1835 when the Caddo ceded to the United
States Government over 900,000 acres of land in Louisiana and Arkansas, Because Texas
was a “republic”, the palicy has been that the Caddo had no claims to lands in east Texas,
and hence no history there, even though the presence of Caddo archeological and
historical sites is very well documented from 800 A.D. up to 1842 in these east Texas
counties, The Greal Bend of the Red River known as a “heartland™ of the Kadohadacho
{where the term Caddo comes from) is in the area of Bowie County, Texas. We have
recently completed a TCP inventory on a Tulsa COE permitted project in this area, on
private land. Because of the negotiations and consultations that wok place with the
landowner, we have come to agreement concerning any human remains and funerary
objects that may be encountered on the project. However, we developed this relationship



with this landowner over several years because of the TCPs located on the property,
Another landowner might not be so accommodating.

Principle 5, | don’t know that | necessarily agree that the ACHP policy needs to “clarify
the roles™ of those in the process as [ believe the regulations at 36 CFR Part 800 do that,
but I do believe that it needs 1o be clear “how the Federal agency weighs the views™ |
think part of this has to relate to the history, traditional use of, treaties, cessions, elc. as
discussed previously. A landowner simply should not be able to take human remains or
funerary objects because they are found on a project. They should alse not be allowed to
separate the funerary objects from these remains as something of a “recompense™ for the
project being on their property. I cultural affiliation with an Indian tribe can be
determined, based upon similar evidence as previously described, then the agency official
should make a reasonable effort to see that the remains and the objects are properly
treated according to the affiliated tribe’s traditions. This may entail policies or
agreements early in the planning process with the landowner releasing any ownership to
arlifacts, funerary objects, or human remains that may be encountered during the
undertaking.

Principle 6, As mentioned earlier, the Caddo Nation already has an “Inadvertent
Discovery Policy™ in place and has now for many years. This policy has extended to
archeological investigations describing the protocols related to timing and notifications of
the discoveries. Landowners should be encouraged 1o protect “important archeological
properties. including burials.” TCPs should be added here as stated before sometimes the
archeological propenty is part of a bigger and broader TCP. Burial sites to the Caddo are
considered to the TCPs, not archeological resources or properties.

Thank you for the opportunity to comment on the revisions to the policy statement.

Sincerely,

Raobert Cast
THPO
Caddo Nation
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October 24, 2005

Mr. John M. Fowler, Executive Director
The Archaeology Task Force

Advisory Council on Historic Preservation
| 100 Pennsylvania AVE, NW, STE 809
Washington, DC 20004

Dear Mr. Fowler:

Attached are comments provided in response to the notice of intent to
reconsider the Advisory Council on Historic Preservation’s “Policy Statement Reg:urding
Treatment of Human Remains and Grave Goods,” as published in the Federal Register,
September 1, 2005 (Volume 70, Number 169).

Please include our comments in the response.

If you have any questions please call Kirk Perry at (580) 436-7263.

Sincerely,

;eiﬂrﬂm Keel, Lt, Governor

The Chickasaw MNation

Enclosure

\%

God Bless Americal
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Sefferron Keel
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Attached comments:
Our comments are added below in bold following the lines quoted from the federal

register notice.

Working Principles
Any ACHP revised and updated policy will:

—-Address treatment of all human remains and funerary objects in the context of
compliance with Section 106 of the National Historic Preservation Act (Section 106),
--Encourage Federal agencies to initiate the Section 106 process early in their planning

processes; _ .

—-Address human remains and funerary objects of all peaple;

--Be consistent, and work in concert, with other Federal, State, tribal, and local laws,
Principle 1: The policy statement should recognize that human remains must be treated

with respect and dignity.
Comment: We are in agreement with this principle as written.

Principle 2: The policy statement should clarify the intersection between Section 106
and other legal authorities.
—The policy statement needs to clarify the intersection between the requirements of
Section 106 and the Native American Graves Protection and Repatriation Act
(NAGPRA).
Principle 2: a.

Comment: We are in agreement with this principle as written.

--The policy statement needs to clarify the intersection between the requirements of
Section 106, State burial laws and other applicable laws.

Comment: On tribal lands, policy statement needs to clarifly the intersection
with tribal laws.

--The policy statement needs to recognize that a Federal agency official under Section
106 has a duty for the care of human remains and funerary objects.

Comment: The state agency officials need to have a policy on the treatment of
human remains, lunerary and sacred objects.

Principle 3: The policy statement should emphasize that avoidance, followed by
preservation in place, is the preferred alternative to disturbance of human remains and
funerary objects.

Comment: We are in agreement with this principle as wrilten.



-Federal undertakings should disturb human remains and funerary objects only if
absolutely necessary, and then only after exploring other alternatives early in project
planning.

Comment: Federal undertakings should disturb human remains, sacred sites,
objects of cultural patrimony and funerary objects only if absolutely necessary, and
then only after consultation with the tribes and only after exploring other
alternatives early in project planning.

-In order to realistically consider avoidance and preservation in place, Federal agencies
need (o initiate the Section 106 process early in planning.

Comment: We are in agreement with this principle as written.

—Federal agencies must recognize that simple avoidance of a site does not necessarily
ensure that site's long-term preservation.

Comment: The policy should give guidance that the agency official must draft a
plan or a restrictive covenant for the site’s long term preservation.

Principle 4: The policy statement should recognize that Federal agencies are responsible
for meaningful consultation with all interested parties as a means to achieve compliance
with the law.

Comment: The policy statement should add language recognizing that
Federal agencies are responsible for meaningful consultation with all Federally
Recognized Tribes and interested parties as a means to achieve compliance with the
law.

—In accordance with the NHPA, the Federal agency official with jurisdiction over the
undertaking has the responsibility to make the final decisions in Section 106 review after
completing, and being informed, by the consultation process. However, it is recognized
that Federal or State law may prescribe a certain outcome.

Comment: The policy should also instruct the state agency to strongly
consider the comments of the affiliated Federally Recognized Tribes who are
consulting parties.

--Agency decisions regarding treatment and ultimate disposition must be based on
careful consideration of all views.

Comment: When a determination of cultural aMiliation has been made with
Federally Recognized Tribes, their views should be afforded the strongest
consideration.



--The legal Government-to-Government obligations of Federal agencies to Indian tnbes
emanating from various statutes, Executive orders, treaties or court decisions should have
a bearing on Federal agency decisions regarding the treatment and disposition of MNative
Amenican human remains and funerary objects,

Comment: We are in agreement with this principle as written.
--Planning for the disposition of human remains should occur early in the process.

Comment: Add to the sentence: following consultation with the Federally
Recognized Tribes.

Principle 5: The policy statement should guide the Federal agency official in decision
making

Comment: Add only if the Federally Recognized Tribes concur.

--The policy statement should clarify the roles of different groups concerned with the
effects of the undertaking on historic properties in making decisions,

Commeni: We are in agreement with this principle as writien.

--The policy statement should clanfy how the Federal agency weighs the views presented
by the different parties in arriving at a final decision, recognizing that Federal or State
law may prescribe a certain outcome.

Commeni: Change the sentence to add; recognizing that Federal, Tribal, or
state law may prescribe a certain outcome,

Principle 6: The policy statement should call for Federal agencies to develop
procedures for the preservation and treatment of human remains discovered
inadvertently, or when there is the potential for an undertaking to discover human
remains,

Comment: The policy statement should also call for State officials to develop the
same procedures, when the federal official assigns responsibilities to a state agency.

--The policy should encourage Federal agencies to develop policy and operational
procedures for treatment of human remains and funerary objects when they are
inadvertently discovered.

Comment: These principles should apply to state agencies when assigned by
federal agencies.



—-The policy should encourage Federal agencies to develop policy and operational
procedures for treatment of human remains and funerary objects where they may be
anticipated to be encountered as part of National Register eligibility investigations and
data recovery investigations.

Comments (change to read): The policy should encourage Federal agencies to
develop policy and operational procedures for treatment of human remains and
funerary objecis where they may be anticipaied to be encountered.

This sentence should end here. There is no reason to limit the policy only to
national register eligible sites. This policy should also extend to sacred sites and
objects of cultural patrimony (anytime human remains are encountered the site is a

sacred site).

--The policy should encourage Federal agencies to develop policy and operational
procedures for treatment of human remains and funerary objects exposed during natural
disasters or encountered during emergency responses to such disasters,

Comment: The policies that have already been written should continue to apply.

—The policy should encourage Federal agencies to develop these procedures in
consultation with all interested parties consistent with Principle 4.

Comment: The policy statement should add language recognizing that
Federal agencies are responsible for meaningful consultation with all Federally
Recognized Tribes and interested parties as a means to achieve compliance with the
law.

Comment: It is recommended the federal agencies seek to budget Tunds to
accomplish tribal face-to-face consultations as tribes do not any funding source or
federal grant sources to travel to often far away cities where consuliations may be

conducted.

--IF a site is avoided, Federal agencies should have a procedure in place to provide the
owners with guidance developed by the Secretary of the Interior under Section 112(b) of
the NHPA and supplemental guidance that encourages protection of imporiant
archaeological propenties, including burial sites

Comment: We concar with the statement, but also recommend (o include
traditional cultural properties (TCP).

End of text of the principles.,



Joserh L Trufilla Matthew 5 Pecos

Crenvernen Treasicrer
Jozeph E. Suing
L1, Gaverninr
P.O. Box 70
255 Cochit Sireet
Cochiti Pueblo, New Mexico §7072-0070
PH # (505) 465-2244 Fax # (505) 465-1135
John L. Nau, 111 October 12, 2005
Chairman

Advisory Council on Historic Preservation
| 100 Pennsylvania Ave. N'W, Suite 809
Washington, DC 20004

Dear Mr. Nau,

The Pueblo de Cochiti has received your letter dated September 9, 2005 regarding the
consultation by the Pueblo on the proposed revisions to the Policy Statement Regarding
the Treatment of Human Remains and Grave Goods adopted in 1958 by the Advisory
Council on Historic Preservation (ACHP). The Pueblo de Cochiti feels that the revision
to this policy is very important to the proper treatment and respect of remains and
associated funerary objects of our ancestors, The Pueblo requesis to be consulted
throughout the revision development on a government-to-government basis.

The Pueblo de Cochiti has reviewed the working principles and has the following

comments:
As slated in the register background information, two broad camps with
respective views exist. The Pueblo de Cochiti view is that human remains and
their associated funerary objects, due to their cultural significance, and spiritual
value to living communities, should be immediately and respectfully reburied or
repatnated for reburial without study.  With this statement in mind the Pueblo
de Cochiti offers the following commenis:

* Principle 5, sub statement | - Different groups concemed should be
identified as cultrally and or affiliated groups (as not to allow concerns of
scientists and others to initiate or conduct studies on the remains or
associated funerary objects, if not wanted by an affiliated tribe.)

* Principle 6, sub statement 4 — Interested Parties should be identified as
culturally and or affiliated groups (as not to allow concerns of scientists
and others to initiate or conduct studies on the remains or associated
funerary objects, if not wanted by an affiliated tribe.)

The Pueblo de Cochiti hopes that the development of this policy will take into
consideration with some priority the culturally affiliated tribes views and cultural



practices to any human remains and funerary objects discovered, which are
subject to this policy.

The Pueblo de Cochiti looks forward to working with the ACHP throughout the revision
process of this policy. Should you have any questions regarding this letter or the
provided comments, please feel free to contact Mr. Lee R. Suina, Director, Cultural

Heritage Program, at (505) 465-0617 or via e-mail at lee_suina@pueblodecochiti.org.

Joseph L. Trujille - Governor
Pueblo de Cochiti

ee: Richard Pecos, Tribal Administrator
DNRC Cultural File
Tribal File



REFERENCE:

COEUR D'ALENE TRIBE

CHIEF J. ALLAN, CHAIRMAN
PO, BOX 408
PLUMMEHR. IDAHD 853851
e (208} 6865803 - Fax {208) 686-E813
—— email: gspencer®odatribe-nan.gov
Dctober 24, 2005

Advisory Council on Historic Preservation
1 100 Pennsylvania Avenue NW, Suile 809
Washington, DC 20004

Dear Sir or Madam;

Cn behalf of the Coeur d’ Alene Tribe (Tribe), [ am writing this letter to submit comments on the
Advisory Council on Historic Preservation’s revision of the Policy Statenenr Reparding the
Treatment of Huwman Remains and Grave Goods. As the Tribe understands the process, the policy
is intended 10 assist Section 106 actors in resolving how human remains and funerary objects are
treated in the Section 106 review process. The Tribe agrees that the policy should be revised in
light of the fact that the Native American Graves Protection and Repatriation Act along with
other federal statutes have sought to redefine the process of gaining final disposition of human
remains and funerary objects.

The Tribe would support discussion on the six principles identified as the Working Principles
published in the Federal Register, Volume 70, Number 169, on Thursday, September 1, 2005,
Specifically, the Tribe would generally support inclusion of the six principles in any discussion of
how human remains and funerary objects are treated in the Section 106 review process. The
clarification of the current state of the law would allow more timely and informed decision-
making with regard to these most sensitive of 1ssues. Under principle four, the Tribe would
support more language that sought to clarify the federal trust responsibility with regard 10
individual Indians and tribes in the Section 106 process. The federal government's role as a
fiduciary that must hold itsclf 1o exacting standards and the responsibility to manage the cultural
resource for the benefit of rather than at the expense of individual Indian and tribal interests must
be clearly defined.,

The Tribe looks forward to working with vou on these Working Principles as we seek to gain
final disposition of human remains and funerary objects that are subject 1o the Section 106
process. Should you require additional information or comments, please contact our cultural

resources depariment, Quanah Matheson, at (208) 686-0675 or e-mail at gmatheson@cdatribe-
nan.gov. Thank you for your consideration of the comments submitted above and we look

forward to hearing from you soon.
Sincerely,

-

Chief J, Allan, Chairman
Coeur d"Alene Tribe

Cjazgms



THE CONFEDERATED TRIBES
OF
THE COLVILLE RESERVATION

Colville Business Council

Movember 4, 2005

Julia King, Chair

Archaeology Task Force

Advisory Councii on Historie Preservation
1100 Pennsylvania Ave, N.W., Suite 809
Washington, D.C. 20004

Re:  “Policy Statement Regarding Treatment of Human Remains and Grave Goods™

Dear Ms. King:

Thank you for consulting with the Colville Confederated Tribes (CCT) regarding the Advisory
Council’s (ACHP) plans to revise the existing “Policy Statement.” Although we see certain
positive aspects of the proposed Working Principles (particularly the provisions that highlight
avoidance of burials), we see Principles 4, 5, and 6 as being contrary to our interests. We urge
the ACHP 1o consider dropping these Principles from their new policy or to revise them
substantially to better protect the interests of tribes.

First. implementation of the Working Principles would serve to federalize the treatment of
human remains that are currently handled under state law, resulting in a loss of tribal control
over our ancestors” remains. Within our traditional territories in Washington, Oregon, and
Idaho, state laws currently govern the treatment of human remains found on private or non-
federal public lands. In Oregon and Idaho, the state laws require that excavation of prehistoric
human remains be done only with the permission of the appropriate tribe. In Washington State,
excavation of prehistoric human remains requires a permit, and the State is obligated to consuli
with tribes prior to issuance of a permit. These provisions of state law provide the CCT with a
substantial role in the treatment of our ancestors” remains.

As we understand it, NAGPRA was intended 1o provide tribes with a similar ability w protect
our ancestons” remdios on fedesst ond iriba) tands, hut ihe practice has been entireiv differani in
particular, the “meaningful consultation with all interested parties™ provisions of Principle 4
would obligate federal agencies involved in the Section 106 process to honor not only the
applicable state laws, but also to address the wishes of groups that often have interests directly

opposed 1o tribes,

We recognize that the ACHP may be under pressure from some groups to provide for greater
opportunities to analyze prehistoric human remains, We wonder, though, why the desires for
scientific analysis are given such precedence over the spiritual and emotional health of tribal
communitics, We cannot emphasize enough the visceral impact that the disturbance of burials
has on our elders. Although our elders may not personally know each ancestor that was buried in

Colville Business Council, P.O. Box 150, Nespelem, Washingion 99155
(309) 634-2212 fax (509) 6344116 harvey moses@colvilletribes.com
page |



the past, they do know that they are relatives — grandmothers and grandfathers, uncles and aunts,
cousins and siblings, Each time that our ancestors are disturbed, it comes with an emotional
weight that is like the loss of a living relative. We might bear such a weight if it was for the
good of humanity, but we have not seen that any of the recent scientific analyses of human
remains in our traditional territories have produced information that is beneficial to humanity.
Therefore it is clear that the desire for such invasive, destructive studies cannot outweigh the
significant cultural interests of tribal governments and communities that have already been

recognized by Congress.

Second, implementation of Principles 4, 5, and 6 would likely delay the reburial process, which
runs directly in the face of CCT s culturally mandated practice of quick reburial. Our elders
understand that burials are sometimes found inadvertently despite our best efforts to identify
them before construction. At the same time, they also expect that we return them to the ground
as quickly as possible. It is helpful to undertake a cursory analysis of remains to understand the
sex and age of recovered individuals, as it helps us to tailor appropriate reburial ceremonies.
Knowledgeable personnel can do these analyses in the field as quickiy as remains are removed

from the ground. allowing for a timely reburial.

These principles, though, would burden us (and the involved agencies) with a substantial and
unnecessary consultation requirement. In contrast, the current system of state laws allows us to
move forward quickly 1o rebury people from private or non-federal public lands. For example,
we have worked successfully with the State of Washington on the recovery and prompt reburial
of human remains from non-federal public lands. In the case of human remains that wege found
on Bureau of Reclamation (BOR) lands just to the south of the Colville Reservation in 2003, the
BOR still has not returmed the individual’s remains to the CCT or any other involved tribe
despite the willingness of the involved tribes 1o move forward jointly, We find these delays in
reburying our ancestors greatly dismaying, and we fear that these Working Principles might
result in similar delays that are contrary to the spirit of NAGPRA, if not the letter of the law.

With these thoughts in mind, we recommend that the ACHP refrain from revising its Policy if
that guidance is going 1o inlerfere with on-going programs that have successfully dealt with
prehistoric human remains. We ask that you allow us to work out the treatment of human
remains on private and non-federal public lands with the individual states.

Should you have any questions about this letter, we ask that you contact Ms. Camille Pleasants,
the Tribal Historic Preservation Officer {THPO), at (5097 634-2654. She is the point of contact
at the CCT :or issues related 1o treatment of our ancosions” resiains.

Thank you.
Sincerely,

¢ "I;{,.gg,..:.f_.. ¢ ﬁ’,’rgzﬂ'???m"“
7

Harvey Moses, Jr.

Chair. Colville Business Council

Caolville Business Council, PO, Box 150, Nespelem, Washington 99155

(509} 634-2212 fax (500) 634-41 16 harvey.moses@@colvillciribes.com
4



File (SH)

Chron.

Dr. Tom McCulloch, ACHP

Valerie Hauser, ACHP

Dr. Allyson Brooks, Washington SHPO

James Hamrick, Deputy Oregon SHPO

Ken Reid, Idaho SHPO

Db Louie, Chair, Chair, Culture Commitiee, CCT
John Sirois, Cultural Preservation Administrator, CCT
Camille Pleasants. THPO, CCT

Bambi Kraus, NATHPO

Colville Business Council, PO, Box 150, Mespelem, Washinpton 9] 55
(5000 634-2212 o (509) 634-41 16 harvey.mosesiicnlhvilletribes, com
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Delawnre Nution
MAGPRA/Cultural Preservation Office

e, B 8225, ynobaei L, LEK 73004
Phsoins, (ESj 20T 20N Faso i) 2470103

27 September 2005

ATTN: Dr. Tom McCulloch

Advisory Council on Historic Preservation
1100 Pennsylvania Ave, N.W., Suite 809
Washington, D.C. 20004

RE: Consulting Party
Dear Dr. McCulloch,

Thank you for contacting the Delaware Nation regarding the above referenced project.
The Delaware Nation is committed to protecting archacological sites that are important to
tribal heritage, culture, and religion. Furthermore, the tribe is particularly concerned with
archacological sites that may contain human burial remains and associated funerary
ohjects,

On September 19, 2005 the Delaware Nation NAGPRA Department received a
correspondence from the Advisory Council on Historie Preservation. Yes the Delaware
Mation, is interested in being consulting party for the referenced project. Please keep us
updated as to your progress and send further information about the project as it becomes
available,

We appreciate your cooperation in contacting the Delaware Nation, Should you have any
questions, feel free 1o contact me,

Sincercly,

Tamara Francis,
NAGPRA/Cultu



Laura Dean

From: Archeol AP, Project

Sent:  Monday, September 26, 2005 2:27 PM

To: Laura Dean; Valerie Hauser, Monigue Fordham
Ce: Tom McCulloch

Subject: FW. New Policy on treatment of human remains

Val and Monigue:

| am forwarding this comment to you because it is from a tribe. Javier (Bless his heart!) cleaned up the access program
that he used 1o organize the regs comments. He sent it to me and now | have to put it someplace where we all can
access it. 1l get thal done today or tomomow. | am making hard copies of all of the comments and | hope to make a list
that can be sorted by org/tribefetc.. name and date. Access can do that but | wnat someathing separate to cross-check the
access list Il keep you posied.

Laura

From: Gary Loutzenheiser [malito:gloutzenheiser@FTMCDOWELL.ORG)
Sent: Fri 9/23/2005 5:29 PM

To: Archeol AP, Project

Cc: Raphael Bear; Karen Ray

Subject: New Policy on treatment of human remains

To: ACHP

w1 Fesponse to the letter of Seplember 3, 2005, and reviewing the Working Principles document, the Fort McDowell
Yavapai Nation is interested in the initiative. To state clearly, it is the desire of the Fort McDowell Yavapai Nation that
human remains and items buried with them should not be disturbed and if the area is known to have such items the
Section 106 process would call for alternatives to disturbing the sites. With respect te human remains and funerary
objects uncovered, they should be immediately and respectfully repatriated for bural without study,

Gary Loulzenhaisar
Cultural Representative
Fort McDowell Yavapai Mation

9262005



Richard F Narcia 'ﬁ%— ,I'I,;If..- 1 .f
Gila River Indian Community

Execumve OrFpice OF THE Governon & Licutenant GovERNOR
November 3, 2005

Julia King, Chair and ACHP Expert Member
The Archaeology Task Force

Advisory Council on Historic Preservation
1100 Pennsylvania Avenue

NW, Suite 809

Washington, DC 20004

RE: Comments on the “Working Principles for Revising the Advisory Couneil on
Histone Preservation's *‘Policy Statement Regarding Treatment of Human
Remains and Grave Goods"'

Dear Ms. King:

The purpose of this letter is to provide comments on the “Working Principles for
Revising the Advisory Council on Historic Preservation’s “*Policy Statement Regarding
Treatment of Human Remains and Grave Goods,”" The Gila River Indian Community
(GRIC) agrees that the current policy must be revised to ensure the dignified and
respectful treatment of human remains and funerary objects. It is the understanding of the
GRIC that the comments would be related to the principles in order to produce an entirely
new policy to replace the current “‘Policy Statement Regarding Treatment of Human
Remains and Grave Goods.” The GRIC agrees that the term “grave goods™ should be
replaced with the term “funerary objects,” The following changes are strongly
recommended;

Prineiple 1: Avoidance of burial disturbance, followed by preservation in place,
is the preferred altemative to disturbance of human remains and funerary
objects. Federal undertakings should disturb human remains and funerary
objects only if absolutely necessary. The term “absolutely necessary™ needs 1o
be concretely defined in consultation with tribes. Monetary loss is not a
Justifiable motivation for burial disturbance because monetary loss can be
avoided if federal agencies initiate the Section 106 process at the earliest point
of project inceplion, before pecuniary commitment takes place. Federal agencies
must ensure that tnbes are adequately consulted to provide imputl in order to
realistically consider avoidance and preservation in place. Federal agencies must
recognize that simple avoidance of a site does not necessarily ensure that site's
long-term protection and preservation,



Principle 2: Human remains must be treated with respect and dignity as defined
in consultation with the culturally affiliated tribes. Dignity and respect are
concepts subjective to different cultures.

Principle 3: Federal agencies are responsible for meaningful consultation and
closure as defined by culturally affiliated tribes as a means to achicve
compliance with the law. A single letter does not constitute consultation, and is
not a bona fide effort to meaningful consultation. Agencies must realize federal
trust responsibilities predate government-to-government consultation as “the
federal government has charged itself with moral obligations of the highest
responsibility and trust. Its conduct, as disclosed in the acts of those who
represent it in dealing with the Indians, should therefore be judged by the most
exacting fiduciary standards.” The United States has a general fiduciary
obligation to ensure the dignified and respectful treatment and disposition of
human remains under the terms of authonzing documents (e.g., the Native
American Graves Protection and Repatriation Act (NAGPRA), the requirements
of Section 106 of the National Historic Preservation Act, State burial laws and
other applicable statutes and executive orders) as stated in Mavajo Tribe of
fndians v. United Stares, 624 F.2d 981, 988 (Ct. CL 1980).

In accordance with the NHPA, the Federal agency official with jurisdiction over
the undertaking has the responsibility to make the final decisions in Section 106
review afler completing the consultation process, however it must be recognized
that tnbes ar¢ sovereign nations, and as such should be given higher priority in
the consultation process given the federal government's fiduciary obligations to
the tribes. There is a tendency to give more consideration to groups who launch
letter writing campaigns because there is a greater quantity of comments on a
given project, and no consideration to the fact that one letter from a tribal leader
represenis an entire nation. The policy statement should clarify how the Federal
agency weighs the views presented by the different parties in arriving at a final
decision.

Principle 4: Federal agencies must develop procedures for the preservation and
treatment of human remains discovered intentionally or inadvertently, as well as
procedures for treatment of human remains and funcrary objects exposed during
natural disasters or encountered during emergency responses to such disasters in
consultation consistent with Principle 3. If a site is avoided, Federal agencies
must have a procedure in place to provide the land owners with guidance
developed by the Secretary of the Interior under Section 112(b) of the NHPA
and supplemental guidance that encourages protection of important
archaeological properties, including burial sites.



Principle 5- Prior to reburial, scientific studies performed for justified research
topics must be non-destructive and must be approved by the culturally affiliated
tribes. If the scientific study is offensive to the descendants of the dead, reburial
should occur without prior study. Scientific studies and reburial should occur
according to a definite, agreed-upon schedule.

The GRIC appreciates the opportunity to voice our concerns and anticipates continued
and meaningful consultation to address this eritical issue, Please call the GRIC Cultural
Resource Specialist Office at 1-520-562-3570 should you have any questions or require
further information.

Sincerely,

4

. : e
Rich ! Marcia, Governor

ce: Four Southern Tribes of Arizona



Achard P Narcia

Gila River !ndn Commumty

Execunve OfFicE ¢ Goveanor & Lisute Goveri
November 3, 2005

Julia King, chair and ACHP expert member
The Archaeology Task Force

Advisory Council on Historic Preservation
1 100 Pennsylvania Avenue

NW, Suite 809

Washington, DC 20004

RE: Comments on the *“Working Principles for Revising the Advisory Council on
Historic Preservation’s ‘“‘Policy Statement Regarding Treatment of Human
Remains and Grave Goods™

Dear Ms. King:

The purpose of this letter is to provide comments on the “Working Principles for
Revising the Advisory Council on Historic Preservation’s *‘Policy Statement Regarding
Treatment of Human Remains and Grave Goods.”” In 1989 four federally recognized
tribes, the Gila River Indian Community (GRIC), Salt River Pima-Maricopa Indian
Community (SRP-MIC), Ak-Chin Indian Community (ACIN) and the Tohono O"Odham
Nation (TON), developed an organization called the Four Tribes Cultural Resource
Working Group which is recognized by each Community’s respective Community
Council Resolutions. The Four Tribes cooperate in matters on issues affecting cultural
resource preservation, cultural resource management, traditional cultural property
evaluations, repatriation and other issues of cultural concern that encompasses protection,
preservation and revitalization of our shared histories, language, and culture. The Four
Southern Tnbes, through coordination and in consensus, responds to all matters regarding
all of the aforementioned matters,

On Friday, October 28, 2005, the Four Southern Tribes Cultural Resource Warking
Group (The Four Tribes) met to discuss comments related to the principles in order to
produce an entirely new policy to replace the current “‘Policy Statement Regarding
Treatment of Human Remains and Grave Goods.” The Four Tribes agree that the term
“grave goods™ should be replaced with the term “funerary objects.” The following
changes are strongly recommended:



Principle 1: Avoidance of burial disturbance, followed by preservation in place,
15 the preferred alternative to disturbance of human remains and funerary
objecis. Federal undertakings should disturb human remains and funerary
objects only if absolutely necessary. The term “absolutely necessary™ needs to
be concretely defined in consultation with tribes. Monetary loss is not a
Justifiable motivation for burial disturbance because monetary loss can be
avoided if federal agencies initiate the Section 106 process at the earliest point
of project inception, before pecuniary commitment takes place. Federal agencies
must ensure that tribes are adequately consulted to provide input in order to
realistically consider avoidance and preservation in place. Federal agencies must
recognize that simple avoidance of a site does not necessarily ensure that site's
long-term protection and preservation.

Principle 2: Human remains must be treated with respect and dignity as defined
in consultation with the culturally affiliated tribes. Dignity and respect are
concepts subjective to different cultures.

Principle 3: Federal agencies are responsible for meaningful consultation and
closure as defined by culwrally affiliated tribes as a means to achieve
compliance with the law. A single letter does not constitute consultation, and is
not a bona fide effort to meaningful consultation. Agencies must realize federal
trust responsibilities predate govemment-to-government consultation as “the
federal government has charged itself with moral obligations of the highest
responsibility and trust. Its conduct, as disclosed in the acts of those who
represent it in dealing with the Indians, should therefore be judged by the most
exacting fiduciary standards.” The United States has a general fiduciary
obligation to ensure the dignified and respectful treatment and disposition of
human remains under the terms of authonzing documents (e.g., the Native
Amencan Graves Protection and Repatriation Act (NAGPRA), the requirements
of Section 106 of the National Historic Preservation Act, State burial laws and
other applicable statutes and executive orders) as stated in Navajo Tribe of
Indians v. United States, 624 F.2d 981, 988 (Ct. C1. 1980).

In accordance with the NHPA, the Federal agency official with jurisdiction over
the undertaking has the responsibility to make the final decisions in Section 106
review after completing the consultation process, however it must be recognized
that tribes are sovereign nations, and as such should be given higher priority in
the consultation process given the federal government's fiduciary obligations to
the tnbes. There is a tendency to give more consideration to groups who launch
letter wrniting campaigns because there is a greater quantity of comments on a
given project, and no consideration to the fact that one letier from a tribal leader
represenis an entire nation. The policy statement should clarify how the Federal
agency weighs the views presented by the different parties in arriving at a final
decision.



Prineiple 4: Federal agencies must develop procedures for the preservation and
treatment of human remains discovered intentionally or inadveriently, as well as
procedures for treaiment of human remains and funerary objects exposed during
natural disasters or encountered during emergency responses to such disasters in
consultation consistent with Prnciple 3. If a site is avoided, Federal agencies
must have a procedure in place to provide the land owners with guidance
developed by the Secretary of the Interior under Section 112(b) of the NHPA
and supplemental guidance that encourages protection of important
archaeological properties, including burial sites.

Principle 5- Prior to reburial, scientific studies performed for justified research
topics must be non-destructive and must be approved by the culturally affiliated
tribe. If the scientific study is offensive to the descendanits of the dead, reburial
should occur without prior study. Scientific studies and reburial should occur
according to a definite, agreed-upon schedule.

The Four Southemn Tribes Cultural Resource Working Group appreciates the opportunity
0 voice our concerns and anticipates continued and meaningful consultation to address
this eritical issue. Please call the GRIC Cultural Resource Specialist Office at 1-520-562-
3570 should you have any questions or require further information.

Sincerely,

%ﬂmm. Governol" 'ﬁ;‘

ce: Four Southern Trbes of Anzona



Greenville Rancheria
PO, Box 279 « 410 Main St
Cireenville, CA 953947
i Phone (530) 284-7990

Fax (530) 284-6612

LEC LLY FILED ON:
November 4, 2005

Advisory Council on Historic Preservation
1 1{0) Pennsylvania Ave. NW, Ste. B0O
Washington, D.C. 20004

Attn; Dr. Tom McCulloch

Re: Comments o i licy Statement Regarding Treatment of Huma

Remains and Funerary Objects

Dr. McCulloch,

I would like to offer the following comments, as requested, on the Advisory
Council’s Proposed Revision of its Policy Statement Regarding the Treatment of Human
Remains and Funerary Objects.

We believe that human remains and the items buried with them should not be
disturbed. The Section 106 process should be initiated early enough to allow for
alternatives to disturbance of locations known to contain human remains to be thoroughly
explored, including the altemative of avoidance and preservation in place.

When it does occurr that disturbance of human remains is absolutely unavoidable,
we believe that those human remains and their associated funerary objects, due to their
cultural significance and spiritual value to living communities, should be immediately
and respectfully reburied or repatriated for reburial without study.

We strongly disagree with those who believe that the cultural significance and
spiritual value to living communities of exhumed human remains is outweighed by the
scientific value of the information these remains and funerary objects can provide about
the past when studied by archaeologists and other specialists. This last alternative is, in
our view, not appropriate, even when the human remains and funerary objects are
removed from the ground at public expense. Human remains, of any ethnicity, should not
be subject to scientific analysis, especially over the objection of lineal descendants.

With that in mind, we believe that your Summary of Working Principles is a step
lowards a more appropriate policy than that adopted by the Council in 1988, which
{paraphrased) calls for “scientific studies™ on human remains before repatriation, even if
the lineal descendenis did not agree, if the “scientific research value outweighed the



concerns of the descendents™, The working principles you set forth should work to
comect such an indignity:

1. That human remains be treated with respect and dignity;

2. That there should be a clarification regarding any conflicts between Section 106
(National Historic Preservation Act) and other laws (NAGPRA, State statutes,
ele.)

3. That the preferred alternative is avoidance of any human remains, and allowing
them to stay where they were buried;

4. That federal agencies are responsible for consulting with all interested parties
{including tribes) in order to comply with Section 106;

5. That federal agency officials should have standard guidelines in making decisions
under Section 106;

6. That federal agencies should develop procedures for the preservation and
treatment of human remains discovered inadvertently, or when there is a
possibility of such a discovery in the course of a project.

Please mmmut keep the Greenville Rancheria apprised of the developments as
the process of revision your policy statement continues. Thank you for the opportunity to
comment on this matter.

Sincerely,

Ul D@E.m
Michael D. DeSpain

Environmental Director
Creenville Rancheria Tribal EPA

MDD:gjg



Greenville Rancheria
PO, Box 279 = 410 Main 5t
Cireenville, CA 95047

@ Phone (530) 284-7990

Fax (530) 284-6612
October 13, 2005
Advisory Council on Historic Preservation
1100 Pennsylvania Ave. NW, Suite 09
Washington, DC 20004
Attn: John L. Naw, I, Chairman

Re: Cons ion on ACHP Policy Statement Regarding the Treatment of Human
and Funerary Objects

Dear Mr. Nau,

I would like to thank you for your letter of September 9, 2003, inviting the Greenville
Rancheria to consult with the Advisory Council on Historic Preservation regarding consideration of
a new policy on the treatment of human remains. We will be reviewing the documentation that vou
sent to us, and begin preparing our writlen comments.

This policy issue is a particularly sensitive one for the Tribe, as it pertains to an ongoing
concern with ancestral remains displaced or scattered by the intentional flooding of an area in our
aboriginal territory known as “Big Meadows™ which was home to several Native American villages
and cemeteries. Subsequently, dredging was performed in the large lake that resulied (Almanor) by
a power generation company, and in September of 1975, a number of Maidu burials were exposed
on the North shore of the lake. Without consultation with the local Native American community, the
remains and other funerary objects were taken to California State University at Chico, where they
remained for seventeen long years. They were finally released 1o the custody of the federally
recognized Greenville and Susanville Rancherias, and were re-interred with the assistance of Native
American members of the Maidu Cultural and Development Group.

The Lake Almanor site is replete with such cultural resources, vet proposals are even now
being considered by certain federal and state agencies which would have a negative impact on the
important historical assets in this area.'

Therefore, we would be pleased to actively participate in a review of the ACHP's policy in
this regard, and will prepare our written comments on your proposed policy changes.

Sincerely,
I_qﬂnc ia%&gm
Tribal Chairperson

Li:gjg

' Such as the Federal Energy Regulmory Commission’s Project 2105-089, considering the conditions of relicensing
PG&E"s hydroelectric facilities originating from Lake Almanor.



Laura Dean

From: ‘Valerie Hauser

Sent: Tuesday, October 18, 2005 2:10 PM
Te: Laura Dean; Tom McCullach
Subject: FW. COMMENTS (10/18/05)

From: Larry Garvin [mailto:LGarvin@ho-chunk.com]

Sent: Tuesday, October 18, 2005 2:46 PM

To: Valerie Hauser

Cc: Bill Quackenbush; George W. Garvin; Jay Toth; Larry Garvin
Subject: COMMENTS {10/18/05)

October 18, 2005

Ms. Hauser:

Attached are comments submitted on behall of the Ho-Chunk Mation by Bill Quackenbush, THPO, and George Ganvin,
Repalriation Researcher, Thanks.

Larry

107182005



1. Under the subheading Working Principles, the second bullet uses
the term "Encourage”. The sentence, as a whole, would hold more
weight if the term “Requires” is substituted for it.

2. Under the same subheading in Principles 4, the fourth bullet used
the term "Planning”. The term Planning needs to be described, or
possibly laid out in further detail. “Planning” could range from
scribbled notes, all the way to an EIS type document otherwise.

As | understand it, an ACHP Task Force is revisiting it's Policy
Statement Regarding Treatment of Human Remains and Grave
Goods" and drafting a set of Working Principles that will assist in
guiding the revisions of the 1988 Human Remains Policy. In its
Objectives of an updated palicy, | notice three things being
addressed:

» Goals of this initiative - ACHP asserting it's leadership in
historic preservation, Create new policy in resolving the
difficult question of what to do with human remains when
Federal or State laws do not already prescribe a certain
outcome, Create policy the encompasses human remains
and funerary objects where there outcome are not governed
by current Federal or State laws, Etc.

« Dilemma of current policy - Balancing the desire to treat
human remains in a respectful and sensitive manner with
public interest/study geared towards knowing its collective
past, Elc.

= Benefits arriving from positive efforts - The new policy will
serve to provide a model for other organizations, agencies,
or governments seeking to develop their own policies on this
matter, Resolving of questionable treatment of human
remains and funerary objects in the absence of Federal or
State Law, Etc,

Additional, input from the HCN Repatriations Officer addressed the
following:
« Regarding the inadvertent discovery of human remains, the
protocol of analysis and study of such, causes concern and
needs to be addressed



« The analysis and study of the human remains needs to be
clearly laid out, and there should be no evasive, destructive
type study to the human remains and associated funerary
objects.

* |Immediate correspondence with all tribes associated with the
region where the remains were disturbed, before any analysis
or study begins, and only then would the possibility to conduct
nondestructive measurements, and nondestructive photography
in order to accomplish the basic analysis required by law and
the federal inventory process, be granted. At not time should
the study process include removal of materials for future refined
studies. Destructive analysis such as coating the remains with
any protective substance, x-ray analysis study practices such
as measuring, etc, should not take place.

» The enforcement instrument needs more severe penalties so
State and Federal agencies adhere to this policy and then...

¢ Presently, the Advisory Council can only make
recommendations to the existing laws for the National Historical
Preservation Act, Section 106 and Section 110. The Advisory
Council needs to have some teeth incorporated into the
enforcement aspect,

Lastly, the fentative wording that is being used to suggest change, for
example, under the principles the term “should”, could be replaced
with more assertive wording (such as “will” or “must”) that will add to
the need for such change. | wouldn't really know how to comment on
this though, since this is only a draft, and the principles are only for
the determination process.



Laura Dean

From: Archeo| AP, Project

Sent:  Wednesday, Seplember 21, 2005 B:14 AM
To: Laura Dean

Subject: FW, Hui Malama

From: Pill [mailto: pili@edithkanakaolefoundation.org]
Sent: Wed 9/14/2005 6:03 PM

To: Archeol AP, Project

Subject: Hui Malama

Aloha,

| am writing to support the Hui Malama group that is responsible for the bones of their ancestors. The cultural
practices of the Native Hawaiians require respect always be paid to ancestors. Ultimately, this is the
responsibilities of the Native Hawatians and not the Bishop Museum or anyone ¢lse,

Please let our Native Hawaiians take care of their own!

Pilialoha Johnson

PO Box 4113 '
“ilo, HI 96720

9212005



lowa Tribe of Kansas and Nebraska

3345 B Thrasher Road
White Cloud, Kansas GG004
(785) 595-3258 or (785) 595-3259
Fax (7B5) 595-6610

Movember 1, 2005

Advisory Council on Historic Preservation
1100Pennsylvania Ave. NW, Suite 809
Washington, DC 20004

RE: Mew ACHP policy on the treatment of human remains

It is the position of the lowa Tribe of Kansas and Nebraska that all American Indian human
remains and funerary objects be re-interred as soon as pessible after disinterment, in place
if possible or near if that is not possible. There should be minimal study and no destructive
analysis of either remains or funerary objects. The appropriate Tribes should be consulted
@5 500N as remains are discovered and be part of the reburial process.

As to the contention about remains “which are removed from the ground at public expense”
they are nearly always disturbed for a public project which is at public expense. That should
have no bearing as to the treatment of remains.

These are our ancestors, they should not be disturbed unless necessary and they should not
be molested before re-intarment.

We will reserve furiher comments for the consultation meetings.

Sincerely,

P
/’ 7
_—_“}%'ii_-ﬂ—r - = ‘7*:7‘5'{""51.,___.

“—  Leon Campbell, Chairman
lowa Tribe Executive Commiltee

ce: Patt Murphy, NAGPRA Rep.
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Victoria A. Doud
FRESIDENT

Movember 4, 2005
Archaeology Task Force
Advisory Council on Historic Preservation
1100 Pennsylvania Avenus NW, Suile 809
Washington, DC 20004

Dear Task Force Members:

The Lac du Flambeau Band of Lake Superior Chippewa Indians appreciates the
opportunity lo review and provide comments on the recent federal register notice of
irilent to reconsider the Advisory Council on Historic Preservation's *Policy Statement
Regarding Treatment of Human Remains and Grave Goods™. Although ACHP's intent to
reconsider its policy is supported, il is concerning that the purpose of the recansideration
s to balance interest between scientific analysis and repatriation and reburial

I'he justification for the debate implies that since *public” money is used to unearth
human remains, somehow that provides the interested public with s right to desecrate
and dastroy ancestral remains. ACHP's policy gives scisntific opinion equal standing to
that of awnership and rights of the dead and this is not the intent of NHPA and is
inconsistent with NAGPRA.

The working principles need o include a section on disinterment. This is to say that past
guidance implied the only appropriate method of removal of human remains is using,
‘proper archaeological methods®, Mot only can these methods be extremaly invasive,
they can conflict with tribal traditional practices. Guidance should be included that
enhance and respects the professional expertise of “tribal officials”  This section should
also address tribal consultation during decisions of disintérment, handling and curation
of human remains and associated objects.

We look forward to working with ACHP during the regional consultation meetings

Tribal Prasident

!.ac du Flambeau Band
«f Lake Superior Chippewa Indians

F.0. Box B7 - Lac du Flambeau, Wisconsin 54538 » (715) 588-4205 « FAX (T15) EBB.2T734




Tribal Administration
1B7 Oiyate Circle
Loweer Brule, 30 57548
Phone Fax: (605) 4735501

fdichael B. Jandreaw
Chairman

October 31, 2005

John Mau, 11, Chairman
Advisory Council on Historic Preservation
1 100 Pennsylvama Avenue, NW, Suile 809
Washington, DC 20004

Drear Chairman Naw:

| am writing today to express my scrious concerns on matters related 1o the activities
of the Advisory Council on Historic Preservation, and 1o request your assistance in
finding resolution to these problems.

Our Mation has enjoyed a long and fruitful relationship with the Advisory Council on
Historic Preservation, particularly since your appoiniment as Chairman of the
Council. Indigenous Nations on the Missouri River have struggled for decades to
preserve and protect our ancestors” burials and our imeplaceable sacred and culiural
places. Our sacred places are needed for the continuation of our ceremonics and
spiritual lifeways, as they are spiritual and cultural classrooms for our People.

As you know, Missouri River Tribes, in collaboration with Advisory Council and
others, have successhully worked with the U.S. Army Corps of Engineers to complete
culturally-relevant Cultural Resource Management Plans; yvou and other members of
the Council held a public hearing on the River to obtain comments from our elders
and leadership about our concerns — this hearing also helped 1o obtain inereased
funding levels from the Corps for preservation and protection of cultural resources on
the River; and your Agency issued a Letier of Foreclosure on the Corps™ 1993
Programmatic Agreement which was negotiated and signed without participation or
comsullation of Missouri River Tribes. This action prompted the creation of the 2004
Programmatic Agreement, a document that provides for culturally relevant, pre-
decisional consultation and is nothing less than a paradigm shifi in the way our
ancestors” sacred and cultural places are managed on the River. Many feel, in fact,
that were it not for the involvement of Marjoric Nowick of your Denver office, we
would not have a working Programmatic Agreement today, and certainly not one as
effective. Working together with staff from your Agency and others, we helped
creale the Sacred Places Coalition, which addresses preservation of Native siles on a



national level. 'We have benefited from the suppori and advice of both the Denver
and Washington offices of your Agency, through their attendance at Missouri River
Cultural Resources gatherings at the Lower Brule Sioux Tribe and at trainings
conducted by staff from these offices.

Many, many irreplaceable sacred and cultural places continue to exist in our
homelands because of the strong relationship between our Nations and vour Agency,
and we wish to express our gratitude for this relationship and our desire 1o continue to
work together.

We are. however, extremely concerned about some recent developments at the
Advisory Council that we believe could have serious detrimental effects 1o all Native
peoples, as outlined below.

On September 1. the Advisory Council published in the Federal Register the “Working
Prineiples for Revising the Advisory Council on Historic Preservation’s “Policy
Statement Regarding Treatment of Human Remains and Grave Goods.™ On October 24,
25, and 26, some members of my staff and | attended a meeting of the Native American
Advisory Group to the Advisory Council to share our concerns about the Working
Principles and to leam more about them.

We are very concerned that the Working Principles, as drafied, do not reflect the intent of
the Mative American Graves Protection and Repatriation Act (NAGPRA), which returns
stewardship and decision-making regarding Native dead to Native peoples. We are
gravely concerned that the Working Principles, as drafied, assume a scientific legal
standing or interest in our ancestors’ remains for those members of the scientific
community who wish to study them. We believe that only Native peoples have an
interest in the contents of our ancient burials, legal or otherwise, Native Americans
fought hard for the passage of NAGPRA and other federal and state laws so that we could
protect our ancestors’ burials for the sake of the deceased, and not for the sake of science.

We feel that the Working Principles, as drafied, are an attempt to restage the public
debate concerning scientific study of Native dead that was resolved by the passage of
NAGPRA. Although NAGPRA provides for study of Native dead if the culturally
affiliated Tribeis) gives their permission for the study, the vast majority of Native
Nations do not want the remains of their ancestors excavated, collected, curated or
studied. Language proposed in the Working Principles that suggests creating a balance of
interests in Native human remains refites both language in federal law and the repeated
and eonsistent positions of the vast majority of Native peoples in America. [ the
language in the Working Principles is adopted as policy, Native Nations would have to
fend off, again and again, attempts 1o subject their dead 10 expensive and destructive
stdics — and this struggle would become very intense if a particularly ancient burial is
inadvertently discovered during a project. Beleaguered tribal governments would be
forced to use scant resources to defend in count a self-evident, human right that everyone
clse in our country takes for granted: the right to rest in peace. Given that the
Kennewick Man litigation dragged owt for vears and cost millions of dollars, this is not



something your Agency should be encouraging, but | am afraid that is what the Working
Principles would do il they were drafted into a policy.

Giiven that the vast majority of human remains subjected to study in this country are
Mative American, and given that your Agency received only 15 responses from Tribes or
Mative Hawaiian organizations in its solicitation for comments, | have two requests that |
think will assist in resolving these serious concerns:

1.

=3

The Working Principles, as drafted. can apply to all other human remains,
Le., African American, Asian American, European American, that are
inadveriently discovered during the course of a project. Public comment
can be solicited from members of those communities.

[ the Advisory Council still feels it requires a policy for Native remains
(for use in those states that have no Native human remains law) a separate
Mative human remains policy, based upon the legislative

history and language of NAGPRA, could be written and submitied 1o
Tribes and Native Hawaiians whose aboriginal homelands are
encompassed in those states for review and comment. An action such as
this would return decisions about treatment of Native dead to Native
Peoples and would therefore be consistent with existing federal, state and
tribal laws. This action would also satisfy your Agency's trust
responsibility to conduct government-to-government consultation on
matters that impact Tribal Peoples, tribal ancestors or tribal resources.

Given the low number of Native responses to your September | Federal
Register request for public comment, as well as dangerous consequences
that could result if the Working Principles are adopted into a policy as
drafied. I request that you extend the public comment period for another
60 days, or until January 4, 2006. This will afford Native peoples the time
needed to educate themselves, their elders and spiritual leaders, and their
tribal governments on the potential impacts of a Human Remains Policy
that could allow scientists to study ancestral Native remains encountered
during inadvertent discoveries.

| look forward to your response and to a collaborative working relationship with you and
the Advisory Council on Historic Preservation. Our Nation will be submitting more
detailed comments under separate cover. Thank you for your attention to this important

nuttier.

5
)
I/ 2

Chairman

Michael B. Jam:ln:lq

Lower Brule Sioux Tribe



Ce: John Fowler, Director
Advisory Council on Historic Preservation

Senator John Thune

Senator Tim Johnson

Semator John McCain
Representative Stephanie Herseth
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MANDAN, HIDATSA, & ARIKARA NATION

Vhree Affiliated Tribes » Furt Berthold Indian Reservation
404 Frontage Road + New Towa, North Dakow 587639402

FAX FORM

Fo '._”:f';;;{{..:ﬂ FAL 44 r"'}.ﬂf-’fw )}da Aud C{f‘ffi’ﬁ— f:ﬁ’wa‘?’;ﬁ:’{f. ,d.imy
(a0idtry lLumed o fistrrie Presermtsion.

FROM Tex G, Hall. Chairman
Mandan, Hidatsa and Ankara Nation

sovember 1, 2005

RE: Draft Working Principles of the A

reheology Task Force of the Advisory
Council on Historie Preservation
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MANDAN, HIDATSA, & ARIKARA NATION

Three Affiliated Tribes « For Berthold Indian Reservition
404 Frontage Road « Mew Tow n, Morh Dakota S87603-944)2
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Dctober 31, 2005

Tolin Nauw, M, Chatrman
Advisory Council on Historic Preservation
1100 Penneylvania Avenue, NW, Suite 809
Washigton DC 20004

Drear Chairman Nay:

Doh-shat 1am writing today to express MY SETIOUS CONCEms on matters related to the
activities of the Advisory Council on Historic Preservanon, and 1o réquest your assistance
n finding resolution to these problems,

The Mandan, Hidatsa and Arikara Nation of the Ft. Berthold Indian Reservation of North
Dakota has enjoyed a long and fruitful relationshi P with the Advisory Council an Historic
Preservation, particularly since your appointment as Chairman of the Coungil,

indigenous Nations on the Missouri River have struggled for decades to preserve and
PrOtECt our ancestors” burials and oyr irreplaceable sacred and cultural places. Our sacred
plaves are needed for the continuation of our ceremonies and spiritual lifeways, as they
are spiritual and cultural classrooms for our People,

V5 You know, Missouri River Tribes, in collaboration with Advisory Council and others,
have successfully worked with the U.S. Army Corps of Engineers to complere culmrally-
relevant Cultural Resource Management Plans: you and other members of the Counci)
held a public hearing on the River 1o ebtain comments from our elders and leadership
about oMr concers — this hearing also helped to obmin increased funding levels from the
Lorps for preservarion and protection of cultural resources on the River; and vour
Agency issued a Lener of Foreclosure on the Corps’ 1993 Programmatic Agreement
which was aegotiated and signed withowr pariicipation or consultation of Missouri River
inbes Thus acton prompted the ereation of the 2004 Programmatic Apréement, a
document that provides for culturally relevant, pre-decisional consultation and s nothing
'ess than & paradigm shift in the Way our ancestors” saered and cultural places are
managed on the River, Many feel, i fact, that were it not for the involvement of
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“larjone Nowick of vour Denver office, we would not have g working Programmatic
sEreament today, and certainly not one as effective, Working together with staff from
rour Agency and others, we helped create the Sacred Places Coalition, which addresses
preservation of Native sites on a national level. We have benefited from the support and
advice of botl the Denver and Washington offices of yvour Agency, through their
attendance ar Missouri River Cultural Resources gatherings at the Lower Brule Sicnx
I'ribe and at irainings conductad by staff from these offices,

Many, many ureplaceable sacred and cultural places continue to exist in our homelands
because of the strong reiationship between our Tribal Nations and your Agency, and we
wish o express our pratitude for (his relationship and our desire 1o continue to work

together

W are, however, extremely concemed about some recent developments at the Advisory
Louneil that we believe could have serious derimental effects to all Native peoples, as
cutlned below,

On September 1, the Advisory Council published in the Federal Register the “Waorking
Frincipies for Revising the Advi sory Council on Historic Preservation’s *Policy
~latement Regarding Treatment of Human Remains and Grave Goods.™ On October 24,
-3, and 26, one of my staff attended a meeting of the Native American Advisory Group
o the Advisory Council to share our concerns about the Working Principles and 1o leam
more about them,

We are very concerned thar the Warking Principles, as drafted, do nat reflect the intent of
the Nanve American Graves Protection and Repatriation Act (NAGPRA), which rerums
stewardiiip and decision-making regarding Native dead to Native peoples. We are
cravely concerned that the Working Principles, as drafted, assume a scientific legal
standing or interast in our ancestors® remains for those members of the scientific
community who wish to study them. We believe that anly Tribes have an interest in the
contents of our ancient burials, legal or otherwise. Native Americans fought hard for the
passage of NAGPRA and other federal and state laws so that we could prateet our
ncestors” burials for the sake of the deceased. and not for the sake of science.

v fezl that the Working Principles, as drafted, are an anempt to restage the public
debate concerning seientific study of Mative dead that was resolved by the passage of
MAGPRA. Although NAGPRA provides for study of Native dead if the culturally
affiliated Tribe(s) gives their permission for the strdy, the vast majority of Native
Mutions do not want the remains of their ancestors excavated, collected, curated or
studied. Language proposed in the Working Principles that suggests creai ng & balance of
inferests in Native human remains refutes both language in faderal law and the repeated
il consistent positions of the vast majority of Native peoples in Amenca. If the
anguage m the Working Principles is adopred as policy, Native Nations would have to
fend off, agam and again, altempis 1o subject their dead o expensive and destructive
studies - and this struggle would become very intense if a particularly ancient buria] js
inadverrently discovered during a project. Many tribal governments with limated
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nangial resources would be forced to defend i cotrt a self-evident, human right that
Fveryone clse in our country takes for granted: the rght to restan peace. Given that the
sennewick Man litigation drageed out for years and cost millions of dollars, this is not

emething your Agency should be encouraging, but I am afraid that is what the Working
Principles would do if they were drafted into a policy.

sven that the vast majority of human remaing subjected to study in this COuniry are
satve American, and given that your Agency received only 15 responses from Tribes or
wanve Hawalian organizations in its solicitation for com ments, [ have two requests that |
uni will assist in resolving these serious concams:

1 The Working Principles, as drafied, can apply 1o all other human remains,
L2, African American, Asian American, European American, that are
macvertently discovered during the course of a project. Public comment
can be solicited from members of those communities

[t the Advisery Council still feels it requires a policy for Native remains
{for use in those states that have no Native human remains law) a separate
fative human remaing policy, based upon the legislative

nistory and language of NAGPRA, could be written and submitted to
Tribes and Native Hawaiians whose abori ginal homelands are
encompassed in those states for review and comment. Ag acrion such as
(his would return decisions about treatment of Native dead to Natve
Peoples and would therefore be consistent with existing federal, state and
inbal laws. This action would also satisfy your Agency’s trust
respansibility 10 conduct government-lo-government consultation on
maners that impact Tribal governments, Tribal Peoples, tribal ancestors or

tnbal resources,

Given the low number of Native responses 1 your September | Federal
tegister request for public comment, as wel) ag dangerous consequences
that could resule if the Working Principles are adopted into a policy as
Jrufter, I request that you extend the public comment period for another 60
days, or until January 4, 2006. This will afford Native Peoples the time
needed to educate themselves, their elders and spiritual leaders, and their
iribal governments on the potential impacts of a Human Remains Policy
that could allow scientisrs fo study ancestral Native remains encountered
dunng inadverent discoveries,

I
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Flook forward 1o your response and tp 3 collaborarve working relationsh; P wath you and
the Advisory Council on Historic Preservation, Our Nation wil] pe subimiting more
detiilend commenis under separate cover. Thank vou for JUUF mttention to this unportant
minires

Sileerely,

_._.___,_-'"
~7, 29 /L st /

lex G. Hal), Chairman
Vandun. Hidares and Arikara Nation

L Johin Fawler, Director
Advisary Council on Histonic Preservation
Senator Byron Dorgan
Senator Ko Conrad
Senator John McCain
Representative Ea Pomergy
Representative Stephanie Herseth
Representative Richard Pombo
Representative Nick Raball



OLA OKA HONUA INCORPORATION

Alice U, Greenwood - President
87-1107 A Hakimo Road
Wai'anae,

Hawaii

F4TF92-3523

(808) 458-B751

Qclober 31, 2005

John L Haw, Il - Chairman

Actvisory Council on Historic Preservation
100 Pennsyivanio Ave MW Suite BOS
Wesshington, DC 20004

; Firsl ciples.

Aloha &: Dr. Tom pMcCulloch,
Mahalo, (Thank you) for including me as part of an important processes in ACHP Working
Principles documents. | have iserted some of my ideos in this plocassas,

Frinciple 1, The policy stalement should recognize thal human remains must be frealed

wilh respect and dignity,

gte, orgamzations and individuog
celeration of historic preservation of

e 0 JITLITCH] D-CIATarm Oy

Frinciple 2. The policy stalement should clarify the intersection between Seclion 104 has
a duty lor the care of humon remains and funerary objects.

The policy statement: Mus! clarify the intersection between Section 106, NAGPRA, State
Burial Laws and Cultyrally appropriate applicable Laws and Traditions.

Principde 3. The policy stalement should emphasize the avoidance, lollowed by
preservahon in place, is the prefered alfemative to disturbance of human remains anc

funerary objects,



Frincipie 4. The policy statemen! should recognize that the Federal ogencies are
responsbe for meaninghul consullalion with all interested porfies s a means 1o achieve

compliance with the law.

The pelicy statement: Establish, preserve and educate our modern society and our
prehistoric and historic resources in productive harmony and fulfill the social, economic

Principle 5. The policy stalemeant should guide the Federal agency official in decision
micakinie,

and pride.

Principle 4. The policy stalement should call for Federal agencies to develop procedures
for the presenvation and freatment of human remains discovered inodveriently. or when

there & the potential for an underioking fo discover human remigins,

“Ma hali'a Aloha and E ho'omau | Ka (Cherished memaonias and confinue in excellence).

Sincerely,

'
; n o]

(e (. II-,*“"..CI-,;“ i

Alice U, Greernmwooad




Laura Dean

From: Archecl AP, Project

Sent:  Friday, September 23, 2005 6:36 AM
To: Valerie Hauser, Monique Fordham

Cc: Tom McCulloch; Laura Dean

Subject; FW. Cannon Hill Cemetery Consuliation

YValMonigque:

We received this email on the archeclogy @achp.gov address, but it is not about the task foree materials. Do you want o
respond to this e-mail?

Laura

From: nancy green [mailto:nancy_greend5Evahoo.com]

Sent: Wed 9/21/2005 1:19 P

To: Judy_Bittner@dnr.state.ak.us; Jo_Antonson@dnr.state.ak.us; Dave_McMahan@dnr.state.ak.us;
John_breiby@dnr state.ak.us; ohad@alaska.net; donna_speer@dnr.state.ak.us

Cc: loren_lemanid@gov. state.ak.us; Archeol AP, Project

Subject: Cannon Hill Cemetery Consultation

Hello all,

We (Friends of Old Knik and Knik Chiefs Foundation) are requesting that a consultation be started on Cannon

Hill Cemetery. Federal funding will be used on this project through Brenda Currier's Building Loan. This
quires thot NAGPRA laws be followed. Your designation of ANC 438 is referenced as a native grave and the

Chiel says there are 3 more natives buried in the Cemetery. Please begin this Consultation as soon as possible

as construction is imminent.

Thanks

MNancy Sult

Chief Paul Theodore

Friends of old Knik

Knik Chiefs foundation

Do You Yahoo!?
Tired of spam? Yahoo! Mail has the best spam protection around
htip:/mail.yahoo.com

97232005



The Pawnee Nation of Oklahoma

881 Little Dee Drive

Pawnee, Oklahoma 74058

Tribal Histonc Preservation Office (918) 762-3624 Exg. 107

October b, W05

Advisory Council on Historie Preservation
Mr. John L. Naw, 1, Chairman

1100 Pennsylvania Avenuc NYY, Suile 500
Washingtoen, DC 20004

Dear M. Nou:

In regards do vour letber, daied Sepiember 9, 2005, The Pawnee Nation has always been atl the forefront of
these mepadriation matiers along with the prodection provided by the Scethon 106 of the Natbonal Historic
Preseryvation Act.

We have read and studied the working principles ax listed in your letter, and in the Federal Register.

I have been the Repairiation Coordinator since 1998 gnd speaking for the Paownee Mation, there have been
times when we hive felt that our hands are tied.

Some of the correspondence we are askied (o answer seem to perigin foo moch (o recreation. Stanes building
boai ramps, widening rivers, or creck banks, dredging, for the purpose of recreational boating Mishing,
Building hiking trails, ete. ' We as Native American are very aware of the ecology and natursl resources of oor
country. When we get a reguest for approval of construction of a facility te improve the drinking water, anil
water used for agriculture we are glad to approve those projects, so long as they don®t bother historic sites or
sifes that are sucred io us
=

We also stromgly Feel, that if Human Remains are retained for study; they should never be held in perpetuity.
A time limit for professional study should be part into a0l thee laws. The Pawnee Natim is anvioos to help in
amy capaciny during this process,

Pin

Francis Morris, Cosrdinatar
Repatriation and THPO



Laura Dean

From: Archeol AP. Project

Sent: Wednesday, September 21, 2005 8:14 AM
To: Lawra Dean

Subject: FW

From: rimatsushita@juno.com [malito:tmatsushita@juno.com)
Sent: Mon 5/19/2005 5:38 PM

To: Archeol AP. Project

Subject:

I have just returned from Kaho'olawe. As a member of PKO | witnessed several site where remains of the
kupunas were buried. These sites need to be preserved especially where erosion is exposing the iwi. All burial
items should be returned 1o the aina as they were intended and allowed to have nature take its natural course.
This is better then putting them in some box in some basement.

Sincerely, Rev. Dr. Richard T. Matsushita, Mekokiko Kua for PKO

92172005
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THE CONFEDERATED SALISH AND KOOTEMAI TRIBES
OF THE FLATHEAD NATICN
F-O. Box 278
Pablo, Montana 58855
(406) 275-2700
FAX {406} 275-2805
E-mail: cskicouncil@cski.org

TRIBAL COURCIL MEMSERS:
O. Frad Matt - Chairman
Jami Hemel - Vice Chair

Joszeph E. Dupuis - Execulive Secretary Carole: Lankford - Secrziarny
Vem L Clairmont - Execusive Treasurer Ligyd O Irvine - Tressurer
Leon Bourcon - Senpeant-al-Anms Mike Kenmille

Mary Lafthand

Steve Lozar

Elmer “Sonny™ Moroeauy
James St=ele, Jr
December 2, 2005 Hon Trahan

John 1. Nau, 11l Chairman

Advisory Council on Histonic Preservation
1100 Pennsylvania Avenue IN.W_, Suite 809
Washington D 20004

Dear Mr. John L. Nau, HI:

I am writing to mform you that Rosemary Caye is the Kootenai Native American Graves
Protection and Repatriation Act (NAGPRA) Coordinator for the Confederated Salish and
Kootenai Tribes. She is the authorized official for the Kootenai people to submit
comments on the Advisory Council on Historic Preservation, Working Principles for The
Treatment of Human Remains and Associated Funerary Objects.

If yvou have any gquestions regarding Ms. Caye’s comments vou can reach her at the
Kootenai Culture Committee, P Q. Box 155, Elmp, MT 59915, (406) B49-5541.

Sincerely,
CONEEDERATED SALISH AND KOOTENAI TRIBES -

g MA

D. Fred Mati, Tribal Chairman
Tribal Council

Cc:  Rosemary Caye, Kootenai Culiure Commuiiee -
Mareia Pablo, Tribal Preservation Office
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THE CONFEDERATED SALISH AND KOOTENAI TRIBES
OF THE FLATHEAD NATION
P.O. Box 278
Pablo, Montana 53855
{£08) 275-2700
FAX {406) 275-2805
E-mait cskicouncil@cskiorg

TRIBAL COUNCIL MEMDERS:
D. Fred Mas - Chairman
Jami Hamgd - Vice Cheir

Joseph E. Dupuis - Exaculive Secretary Carole Lankiord - Secretary
Vem L. Clairmonl - Exscutive Treasurar Lioyd D, Inana - Treasurer
Laon Bourdon - Sargeant-al-Arms Mditce: Kanmile

Mary Lafthand

Steve Lozar

Elmer “Scoany™ Morigeau
James Stagle, Jr.

December 2, 2005 Fion Taahan

John L. Nau, Il Chairman

Adbvisory Council on Historic Preservation
1100 Pennsylvania Avenue N.W_, Suite 809
Washington DC 20004

Dear Mr. John L. Nau, III:

Kisuk Kyulkikit, my name is Rosemary Caye and I am the Kootenai Native American
Graves Protection and Repatriation Act (NAGPRA) Coordinator for the Confederated
Salish and Kootenai Tribes of the Flathead Indian Reservation, located in Montana.

I have reviewed the Policy Statement Reganding Treatment of Human Remams and
Grave Goods adopted by the ACHP, on September 27, 1988, in Gallup, New Mexico;
and the working prnciples. P.L. 101-601, Native American Graves Protection and
Repaimiation Act (NAGPRA) and its implementing regulations and regulatory authority
are already in place for Federzlly Recognized Indian Tribes, including any Alaska Native
village or corporation as defined in or established by the Alaska Native Claim settlement
Act (43 U.S.C. 1601 et seq.) and Native Hawaiian Organizations to repatriate our
ancestral human remains that are being disturbed through undertakings on Tribal, and
Federal Land. NAGPRA also allows us to retrieve our objects from museums, federal
agencies, and institutions of higher leaming under the regulations. NAGPRA has
jurisdiction over Working Principles 1, 3, 4, 5, and 6 and takes precedence over the
ACHP Policy. Here are my comments on Principle 2 recarding the clarification of the
intersection betwzen Section 106 and other legal authorifies; and my comments on the
specific sections of NAGPRA that are already in place for the issucs addressed m
Principles 3,4.5, and 6.
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Principle 2:

The intersection between the requirements of Section 106 and NAGPRA impacted by an
undertaking should intersect with the NAGPRA regulaiions, under Section 10.3
Intentional Excavations and Section 10.4 Inadvertent discoveries.

Afier section 10.3 and 10.4 is completed the remaining regulations under NAGPRA is
initiated and implemeated: 10.5 Consultation, 10.6 Custody, 10.7 disposition, and Section
10.8 Summary, 10.9 Inventories, 10.10 Repatriation, 10.11 Disposition of culturally
umidentifiable human remains (reserved), 10.12 Civil penazlties, 10.13 Fomre
Applicability, 10.14 Linea] descent and cultural affiliation, 10.15 Limitations and
Remedies, 10.16 Review Commuittee, 10.17 Dispute resoclution, Appendix A to Part 10—
Sample Summary, Appendix B to Part 10 - Sample Notice of Inventory Completion, 10.1
Purpose and Applicability 10.2 Definitions. Attached is the NPS National NAGPRA
Flow Chart for Intentional Excavations and Inadvertent Discoveries, and Summaries, and
Inventories, ete.

The policy statement needs to clanify the intersection between the requirements of
Section 106, State burial laws and other applicable laws.

The intersection between the requirements for Section 106 and State burial laws, and
other applicable laws, for undartakings need to be addressed on the Siate level for all of
the States within the United States of America and they will nced to consult with every
ethnic group within the State boundaries o define the infersection for any undertakings of
therr ancestral human remains and associated funerary objects.

In addition the ACHP will need to consult with every Federally Recognized Indian Tribe
to clarify the intersection with Section 106 for any burial laws for any undertaking
pertaining to Federally Recognized Indian Tribes and any other applicable laws.

The policy statcment needs to recognize that 2 Federal agency official under section 106
has a duty for the care of human remains and funerary objects.

The ACHP policy necds to recognize that 2 Federal agency and Federal official under
Section 106, be required to have a moral obligation to carry oul the duties to take care of
the ancesiral human remains and associated funerary objects for every ethnic group
within the United States of America in an exceptional respectful manner and they should
consult with them and adhere to their recommendation to take care of their ancestors and
associated funerary objects through an undertaking.

NAGFRA regulations and the regulatory authority specifically state that all Federal
Agencies and officials within the United States of Amernica must comply with the
regulations. Section 10.2 Definitions, 10.2 (2), states, “Who mus! comply with these
regulanions? (1) Federal Agency means sny department. agency, or instrumentality of the
United Siates ™
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They alzo need to adhere, consult and implement the Federally Recognized Indian Tribes,
Alaskan Natives and Hawaiian organization. recommendations on how they want the
Federal agency and Federal official to take care of their ancestral human remains and
associated funerary objects if they are disturbed through an undertaking,

Principles 3,4, S and 6:

Followmg are the working principles 3, 4, 5, and 6 that are presently under the
jurisdiction of NAGPRA regulations under the code of federal regulations, Title 43,
Volume 1, Parts 1 to 999 sec. 10.1 thru 10.17.

o Principal 3 is addressed under the NAGPRA regulations, Section 10.3 and Section
104,

¢ Principal 4 is addressed under NAGPRA regulation, Section 10.5, 10.6,10.7, 10.8,
10.9, 10.10, 10, 11, 10.12, 10.14, 10.15, 10.16, and 10.17.
Principal 5 is addressed under NAGPERA regulation under Section 10.3, 10.4.
Principal 6 is addressed under the NAGPRA regulation under Section 10.3, 10.4,
10.5, and Section 10.1 — 10.17 for the fifth statement in principal 6.

Please keep me updated on the outcome of the written comments and the resulis from
your consultation meetings regarding the ACHP consideration to revise the draft policy.

You can reach me ai P. Q. Box 278, Pablo, MT 59833, or contact me at (406) 849-5541.

Sincerely,

e

Rosemary Caye
Eootenzi NAGPRA Coordinator

Cc:  D. Fred Msait, Chairman, CSKT Tnbal Council
Tribal Preservation Officer, Marcia Pablo




A i“t“‘" 5\1"" Salt River Pima-Maricopa Indian Community
_ } Cultural Resource Department
: g Cultural Preservation Program
‘“éﬁ/’?) A 10,005 East Osborn Road

o ——

S e o Scottsdale, Arizona 85256

November 2, 2005

Julia King, Chair and ACHP expert member
The Archacology Task Force

Advisory Council on Historic Preservation

1 100 Pennsylvania Avenue

NW, Suite 809

Washington, DC 20004

RE: Comments on the “Working Principles for Revising the Advisory Council on
Historic Preservation's **Policy Statement Regarding Treatment of Human Remains and
Grave Goods™

Dear Ms King:

The purpose of this letter is to provide commenis on the “Working Principles for
Revising the Advisory Council on Historic Preservation's **Policy Statement Regarding
Treatment of Human Remains and Grave Goods."" The Salt River Pima-Maricopa Indian
Community (SEP-MIC) agrees that the current policy must be revised to ensure the
dignified and respectful treatment of human remains and funerary objects. It is the
understanding of the (SRP-MIC) that the comments would be related to the principles in
order 1o produce an entirely new policy to replace the eurrent “*Policy Statement
Regarding Treatment of Human Remains and Grave Goods." Please note the following
changes;

Principle 1: Avoidance of burial disturbance, followed by preservation in place,
15 the preferred alternative to disturbance of human remains and funerary
objects. Federal undertakings should disturb human remains and funcrary
objects only if absolutely necessary. The term “absolutely necessary™ needs to
be concretely defined in consultation with tribes. Monectary loss is not a
Justifiable motivation for burial disturbance because monetary loss can be
avoided if federal agencies initiate the Section 106 process at the earliest point
of project inception, before pecuniary commitment takes place. Federal agencies
must ensure that tnibes are adequately consulted to provide input in order 1o
realistically consider avoidance and preservation in place. Federal agencies must
recognize that simple avoidance of a site does not necessarily ensure that site's
long-term preservation,



Principle 2: Human remains must be treated with respect and dignity as defined
in consultation with the culturally affilisted groups. Dignity and respect are
concepts subjective to different cultures.,

Principle 3: Federal agencies are responsible for meaningful consultation and
closure as defined by culturally affiliated groups as a means to achieve
compliance with the law. A single letter does not constitute consultation, and is
not a bona fide effort to meaningful consultation. Agencies must realize federal
trust responsibilities predate govemment-to-govemment consultation as “the
federal government has charged itself with moral obligations of the highest
responsibility and trust. Its conduct, as disclosed in the acts of those who
represent it in dealing with the Indians, should therefore be judged by the most
exacting fiduciary standards.” The United States has a general fiduciary
obligation to ensure the dignified and respectful treatment and disposition of
human remains under the terms of authorizing documents (e.g., the Native
American Graves Protection and Repatriation Act (NAGPRA), the requirements
of Section 106 of the National Historie Preservation Act, State burial laws and
other applicable statutes and executive orders) as stated in Navajo Tribe of
fndians v. United States, 624 F.2d 981, 988 (Ct. CL. 1980).

In accordance with the NHPA, the Federal agency official with jurisdiction over
the undertaking has the responsibility to make the final decisions in Section 106
review after completing the consultation process, however it must be recognized
that tribes are sovereign nations, and as such should be given higher priority in
the consultation process given the federal governments fiduciary obligations to
the tribes. There is a tendency to give more consideration to groups who launch
letter writing campaigns because there is a greater quantity of comments on a
given project, and no consideration to the fact that one letter from a tribal leader
represents an entire nation, The policy statement should clarify how the Federal
agency weighs the views presented by the different parties in arriving at a final
decision,

Principle 4: Federal agencies must develop procedures for the preservation and
treatment of human remains discovered intentionally or inadvertently, as well as
procedures for treatment of human remains and funerary objects exposed during
natural disasters or encountered during emergency responses to such disasters in
consultation consistent with Principle 3. If a site is avoided, Federal agencies
must have a procedure in place to provide the owners with guidance developed
by the Secretary of the Interior under Section 112(b) of the NHPA and
supplemental guidance that encourages protection of important archacological
properties, including burial sites.

Principle 5- Prior to reburial, scientific studies performed for justified research
topics must be non-destructive and must be approved by the culturally affiliated
tribe. If the scientific study is offensive to the descendants of the dead, reburial



should occur without prior study. Scientific studies and reburial should occur
according to a definite, agreed-upon schedule.

The SRP-MIC appreciates the opportunity to voice our concems and anticipates
continued and meaningful consultation to address this critical issue. Please call the
Cultural Resource Program Office at 1-480-850-8950 should you have any questions or
require further information.

Sincere

Shane Anton,
Acting Cultural Preservation Program Supervisor

Ce: Joni M. Ramos, President SRP-MIC
Four Southern Tribes of Arizona



Salt River Pima-Maricopa Indian Community

Cultural Resource Department
Cultural Preservation Program
10,005 East Osborn Road
Scottsdale, Arizona 85256

Movember 3, 2005

Julia King, Chair and ACHP expert member
The Archacology Task Foree

Advisory Council on Historic Preservation

1 T0{ Pennsylvania Avenue

NW, Suite 809

Washington, DC 20004

RE: Comments on the *Working Principles for Revising the Advisory Council on
Historie Preservation’s “*Policy Statement Regarding Treatment of Human Remains and
Grave Goods™

Dear Ms. King:

The purpose of this letter is o provide comments on the “Working Principles for
Revising the Advisory Council on Historic Preservation’s **Policy Statement Regarding
Treatment of Human Remains and Grave Goods.™ In 1989 four federally recognized
tribes, the Gila River Indian Community (GRIC), Sali River Pima-Maricopa Indian
Community (SRP-MIC), Ak-Chin Indian Community (ACIN) and the Tohono O'Odham
MNation (TON), developed an organization called the Four Trbes Culiural Resource
Working Group which 15 recognized by each Community’s respective Community
Council Resolutions. The Four Tribes cooperate in matters on issues affecting cultural
resource preservation, cultural resource management, traditional cultural properly
evaluations, repatriation and other issues of culiural concemn that encompasses protection,
preservation amd revitalization of our shared histories, language, and culture. The Four
Southem Tribes, through coordination and in consensus, responds to all matters regarding
all of the aforementioned matters.

On Friday, October 28, 2005, the Four Southern Tribes met to discuss comments related
to the principles in order to produce an entirely new policy to replace the current **Policy
Statement Regarding Treatment of Human Remains and Grave Goods."* Please note the
following changes;

Principle 1: Avoidance of burial disturbance, followed by preservation in place,
15 the preferred alternative to disturbance of human remains and funerary



objects. Federal undertakings should disturb human remains and funerary
objects only if absolutely necessary. The term “absolutely necessary™ needs to
be concretely defined in consultation with tribes. Monetary loss is not a
Justifiable motivation for burial disturbance because monelary loss can be
avoided if federal agencies initiate the Section 106 process at the carliest point
of project inception, before pecuniary commitment takes place. Federal agencies
must ensure that tnbes are adequately consulted to provide input in order to
realistically consider avoidance and preservation in place. Federal agencies must
recognize that simple avoidance of a site does not necessarily ensure that site's

long-term preservation.

Principle 2: Human remains must be treated with respect and dignity as defined
in consultation with the culturally affilisted groups. Dignity and respect are
concepts subjective o different cultures.

Principle 3: Federal agencies are responsible for meaningful consultation and
closure as defined by culturally affiliated groups as a means to achieve
compliance with the law, A single letter does not constitute consultation, and is
not a bona fide effort to meaningful consultation. Agencies must realize federal
trust responsibilities predate government-to-government consultation as “the
federal government has charged itself’ with moral obligations of the highest
responsibility and trust. Its conduct, as disclosed in the acts of those who
represent it in dealing with the Indians, should therefore be judged by the most
exacting fiduciary standards,” The United States has a general fiduciary
obligation to ensure the dignified and respectful treatment and disposition of
human remains under the terms of authorizing documents (e.g.. the Native
American Graves Protection and Repatriation Act (NAGPRA), the requirements
of Section 106 of the National Historic Preservation Act, State burial laws and
other applicable statutes and executive orders) as stated in Navajo Tribe of
Indians v. United Siares, 624 F.2d 981, 988 (Cr. CL. 1980).

In accordance with the NHPA, the Federal agency official with jurisdiction over
the undertaking has the responsibility to make the final decisions in Section 106
review after completing the consultation process, however it must be recognized
that tribes are sovereign nations, and as such should be given higher priority in
the consultation process given the federal povernment’s fiduciary obligations to
the tribes. There is a tendency to give more consideration to groups who launch
letter writing campaigns because there is a greater quantity of comments on a
given project, and no consideration to the fact that one letter from a tribal leader
represents an entire nation. The policy statement should clarify how the Federal
agency weighs the views presented by the different parties in arriving at a final
decision.

Principle 4: Federal agencies must develop procedures for the preservation and
treatment of human remains discovered intentionally or inadvertently, as well as
procedures for treatment of human remains and funerary objects exposed during



natural disasters or encountered during emergency responses 1o such disasters in
consultation consistent with Principle 3. If a site 15 avoided, Federal agencies
must have a developed by the Secretary of the Interior under Section 112(b) of
the NHPA and supplemental guidance that encourages protection of important
archacological properties, including burial sites,

The Four Southern Tribes Cultural Resource Working Group appreciates the opportunity
to voice our concerns and anticipates continued and meaningful consultation to address
this critical 1ssue. Please call the SRP-MIC Cultural Preservation Office at 1- 480- B50-
8950, should you have any questions or require further information, procedure in place to
provide the owners with guidance,

Sincerghy,

Shane Anton,
Acting Cultural Preservation Program Supervisor

Ce: Jomi M. Ramos, President SRP-MIC
Four Southern Tribes



Scotts Valley Band
of Pomo Indians

October 7, 2005

John L. Mau Ill, Chairman

1100 Pennsylvania Avenue, NW
Suite 809

Washington, DC 20004

Re: Consulting with ACHP
Dear Mr. Nau,

The Tribal Chairman and Council Members agree that your organization is
extremely important to all Native American's and their efforts to preserve their
historical resources.

In line with those beliefs, the Tribal Chairman asks that you work with Jesse
Gonzalez, the Treasurer of our Council, relative to any requirements or input you
might need from our Tribe.

If for some reason Mr. Gonzalez is unavailable the Tribal Chairman, Mr. Donald
Arnold, will serve as a secondary resource.

Please contact Mr. Gonzalez at the address on this letter and | will see that he
gels any additional mailings from your office.

E'ﬁlcerely,

Bennett L. Wright W
Tribal Administrator

C. Jesse Gonzales (with enclosures)
Donald Arnold
Pauline Girvin

DT Sty Baw N - Belsoyvdle, Caldornss 55450
(7071 XTT-RETD FAX & - T07- 2770874



Review and comments of ACHP “Policy Statement Regarding
Treatment of Human Remains and Funerary Objects” from
Seneca Nation of Indians — Tribal Historic Preservation Office

These comments were compiled by the Seneca Nation — Tribal Historic Preservation Office staff.

Part 1

Practical Comments to ACHP “Policy Statement Regarding Treatment of
Human Remains and Funerary Objects”

Introduction:

While the revisit/expansion of the 1988 principals is an admirable effort, the principals in
of themselves, at best, remain as mere extensions of the original (1988) general themes. One of
the fundamental issues which probably provided the foremost impetus to the revisit appears to
have been a recognized need to bridge the obvious gap between the 1988 principals and their
actual application by the various federal agencies.

The often time failure of the Section 106 process, however, is not due to an over
confining set of definitions, but is rather the result of various agencies’ practices in which the
Section 106 process is given a low priority. Frequently, our own office has been notified or
invited to consultation at a time far after a project’s planning has been completed, or following
an archaeological survey, after a discovery has been made, or after the construction phase has
been initiated. It is with this in mind, that the emphasis of the stated principals should at all
times focus upon the utmost necessity for federal agencies to develop appropriate policies and
procedures that are contingent upon approval by individual Native American tribes/groups.

In addition, all federal agencies should be made lawfully accountable for not only the
timely development of these policies and procedures, but also for their timely and rigorous
application. Barring this, the Seneca Nation recognizes that the ACHP is not a mandating
organization; however, we also recognize that the authority of the ACHP can go beyond a legal
mandate.



Practical Application to the Seneca Nation THPO:

This move by the ACHP has the potential to be very rewarding to Indian Nations.
Currently, the NHPA does not outline any such procedures and therefore forfeits the proper
course of action to the often-subjective discretion of the Federal Agency. The SNI THPO has
experienced both sides of the spectrum concerning these procedures and thus has a wealth of
valuable experience to offer any such discussion. From past experience and common sense
alone, a preferable policy would be one that is sincerely considerate of both human respect
towards its past and in this case, tribal customs and procedures. This said, a major point of
consideration, or in this case, a “working principle” should be one that allows leeway for tribal
variation (concerning proper procedure), but at the same time, strictly states authority. SNI
THPO does not feel that any Federal Agency has any right to say how the physical remains of an
Indigenous Nation will be handled and cared for.

This is where cultural sensitivity, a notion the ACHP should be very familiar with, must
be taken into consideration to the fullest degree. The principles laid forth in the document at
hand are indeed considerate and it is clear that the ACHP is attempting to do its job and rope in a
wandering problem within the Section 106 process. However, if the ACHP truly is sincere in
their outreach, they will be attentive and more importantly, sternly authoritative about the
following recommendations.

1. Ajurisdictional principle of ownership needs to be clearly stated. Furthermore,
subsequent rights need to be detailed so as to tell the Federal Agency that we (Indian
Nations) are the SOLE decision makers when it comes to such objects. There is no
question as to who is making the decisions from here on. If human remains and
invaluable cultural resources are being disturbed (and that’s indeed what it is), the
price for such an action must only be a direct shift of control. Just as the contracting
company is not out to wreak havoc on both Native and American history, Indian
Nations are not out to “delay’ or ‘shut down’ any such work. This is the game that
both of us were placed into and if indeed there is to be justice in this event, this is the
only method.

a) Subsequent rights of Nations:

- A no-questions-asked quarantine and halt to the entire project area.

- Immediate and persistent notification.

- The respectful window of time for all considerations regarding the
project at hand.

- Total control with respect to the handling, storage, further excavating
of (if necessary), and transportation of any such cultural items and/or
human remains.

- The opportunity for full compensation for related expenses.



It is understood that the working principles generated by the ACHP somewhat allow for
the aforementioned requests in the form of signatory agreements between parties (programmatic
and memorandum of agreements), but more often than not this is insufficient. If the past is any
indication of the entire Section 106 process, then Federal Agencies will not change their ways
even with the adoption of such a policy. In order for a change to be effective for an Indigenous
Nation (which is the entire point of this), a significant change needs to be made at the root of the
problem. The addition of a principle (or several principles) including the prior considerations
would vastly increase the potency of this attempt.

Getting back to the initial statement that was made, it must also be remembered that
Indigenous Nations are different. Just as our toes are stepped on by such Federal policies as such
(unknowingly), we must make sure that our policies do not prohibit other Nations from the
opportunity to act as they feel necessary regarding these issues. The SNI THPO has a good
understanding of Northeastern methodology, but it is a hard to speak considerately for all
Indigenous Nations as each one has their own individual history and traditional mindset. Despite
that unquestionable fact however, SNI THPO feels
this jumble of thoughts and points is a good practical start.

Part 2

Theoretical Comments on ACHP “Policy Statement Regarding Treatment of
Human Remains and Funerary Objects”

Introduction:

The NATHPO-News notice from ACHP is a bit too self-evidentiary concerning the
reason to adopt a new policy. Reviewing it raised some interesting questions. For instance, is
section 106 of the NHPA inconsistent with the current policy? Has there been progress in regard
to ACHP’s understanding of the spiritual & cultural resources of Indigenous peoples to include
Indigenous perspectives of ancestral remains? Has this progress in understanding been driven by
the masses (general US public), who are concerned about the implications of the current policy
on their ancestors and *“grave goods?” Were Indigenous peoples’ viewpoints and perspectives not
included in the discussion of the current policy (the 1988 policy)? If not, then why were they left
out? Has the staff or committee of the ACHP drastically changed? Is the ACHP worried that it
will lose relevancy as more Federal agencies work directly with Indigenous Nations” THPO and
other associated organizations? And vice versa, are Indigenous Nations irrelevant to the ACHP
as new disciplines and fields in archeology have developed? Or is the current policy a relic of
prejudicial architect(s)? In tandem with these unanswered questions arise a plethora of past,
present & future troubles; an explanation of some of the above questions (even in brief) within



the notice would have assisted the comment process. The explanation of the current debate
within the notice seems to produce a binary where science and spiritual respect are in opposition
(read: in conflict) and is not satisfactory as to why a change in the current policy is needed (this
same debate was raging when the first policy was formulated). Yet this conflict model does not
necessarily have to be the case, per se.

Background:

There is a history of serious abuse behind this subject matter. A history that has been
dominated by accredited science (at the time) such as phrenology, eugenics, physical & social
Darwinism, anthropology and archeology with the associated practices thereof including looting,
body snatching, negative stereotyping, assimilation, categorization, labeling, and a persistent
drive to prove the ultimate superiority of all things Western (placing things perceived Indigenous
as secondary or inferior concerns). It seems surprising that as time and experience has altered
(even “enlightened”) some scholarly perceptions; there is still persistence in academic fields to
gain or maintain “professional” credentials by demeaning and belittling viewpoints of the very
people being studied (whether they are deceased or in living communities). Perhaps some
Indigenous professionals should propose to study the “remains” of past scholarly professionals in
order to obtain concrete evidence about an individual’s obnoxious tendency to disregard the
enormous conglomeration of Indigenous peoples’ worldviews. Certainly, the descendants of
these professionals would have no viable objections, or could make contradictory claims that
their interests should outweigh the important search for Indigenous truth(s).

So while comments on the principals follow below, the comments provided may lack
agreement with the explicit reasoning behind this change. Who knows, maybe the current policy
is something that most people would agree needs to be rectified. Concomitantly, it would be far
too obvious if standards were set concerning non-Indigenous “pioneer” sites that conflict with
Indigenous sites. Even as this response is being written, SNI THPO knows of no instance where
a “pioneers” remains are placed on display or locked in a vault for future study—if there is one
such a case, then this represents an exception that proves the rule.

Regardless of the rationale, the proposed principals are a step in the right direction. The
overarching working principals, while predominately driven by Federal law when concerning
Indigenous peoples, are obtainable & basic.

Comments on Principles:

Principle 1.

The seriousness in which human remains are to be treated is encouraging. Hopefully, this
principal will be incorporated into the ways and methods humans are treated whether deceased or
alive.



Principle 2.

There requires some clarification of these policies, and this is currently occurring in many
Indigenous cultural regions. Certainly this is also true in regards to the treatment of so-called
“pioneer” cemeteries. Regardless, the intersection of section 106 and NAGPRA should work to
ensure the best possible care outcome and any policy statement needs to strengthen this
intersection pursuant to these Federal laws. As such, any clarification must work towards
providing information and direction to the people on the ground floor as much as any official
decision maker. In this regard, there is no mention of Indigenous nations as possessing any
“legal” authority over their ancestral remains or funerary objects. Why is this not mentioned,
even as a question of ethical or moral conducts over and above Federal or State or Local or even
International law? It appears that the issue at hand is simply the preservation and protection of
historical properties and that there is a level of responsibility that people have to recognize when
occupying an unspecified official position within a Federal agency. As such, the duty of caring
for an Indigenous ancestor or funerary object or other Indigenous material that is unearthed
during a Federal project must include incentives for Federal officials. These incentives should
provide for Indigenous Nations to apply culturally relevant care “duties” to all exposed remains,
objects, or other materials.

Within this principle there is no mention of social (or cultural) laws. If this policy can
ask a Federal agency to recognize a duty to care, then it can also ask the same official to
recognize that part of this duty is to have at minimum a basic understanding of the cultural
implications of an action being pursued. Many Federal agencies have tribal liaisons for this
exact purpose, however, their importance within these agencies has been underutilized, under
stressed, and in some instances the individual occupying this position is a “newbie” that has no
formal understanding of the position other than possibly a general course in college on “Indians.”
Thus recognition by the ACHP of this ethical or moral duty to care would assist in strengthening
and stabilizing the Federal tribal liaison and build better relationships with Indigenous
governance.

Principle 3.

Curiosity, intrigue, knowledge, and comprehension all take a back seat if a policy is to
stay within the guidelines set within Principle 1. This is only true if Indigenous values are
respected, which they should be if Principle 1 is to have any real meaning.

Principle 4.

This entire section is conspicuous in its omission of any recognition of Indigenous
Nations law. As such, while this principle requests Federal officials to carefully consider every
view, the principle itself does not. Also, there is a legal and moral obligation to include
Indigenous Nations in the decision making process to include control of all Indigenous remains
or objects by Indigenous nations being “disturbed.” This is over and above any so-called
“determinations of ancestry” as any Indigenous Nation that is acting to presently protect
ancestral objects does so with the contention that all such objects regardless of time constraints



are to be respected as if they are of that Indigenous Nation. Thus, the legal aspect will trigger the
Federal agency involved to initiate consultation with an Indigenous Nation, and the moral aspect
(in a case by case basis as each Indigenous Nation possess varying social customs) should guide
the agency towards an equitable decision. Of course, this does not consider non-Indigenous sites
where state laws and even local ordinances generally govern, but in light of this fact, it is quite
telling that non-Indigenous law governs all non-Indigenous sites. The converse should be
applied equally as well.

Principle 5.

The consideration of all views, when placed in the context of a raging debate among
scientists and Indigenous peoples (e.g. Kennewick man) has not occurred in many Indigenous
peoples perspective. At present, this is not because Indigenous people are not being considered,
although this was a key practice in the past. It is because, in many instances, Indigenous views
are not taken seriously, emphasized, or are considered invalid or suspect in the most egregious
cases. In total, the history of the practice of archeology on Indigenous remains and objects has
not taken into account the strong views of the peoples whose ancestors’ remains and belongings
are being “discovered.” The problem is the mentality of many misinformed and misguided
officials who practice Eurocentrism and/or have strong beliefs in myths such as “manifest
destiny,” “civilized versus savage” dichotomies, and that this continent was “settled” instead of
invaded. These represent just a few that are out there. These are the myths propagated in the US
education system and dealing with them is a daily occurrence for many educated Indigenous and
non-Indigenous peoples alike. So, while altering the US education guidelines is not in your
discretion, recognizing the extreme bias that exists within and throughout this process would put
many Indigenous peoples at ease. Why? It will underline and stress that the leading
archeological forum has fully engaged itself towards the production of an equitable solution and
refuses to permit the shadow of nationalistic prejudice, ignorance, racism, or malice to perpetuate
the dispossession of a people’s values and customs. While it is recognized that many
archeologist do not have an “agenda” and strive for the production of knowledge, this does not
mean that Indigenous peoples are not damaged by those few who do have agendas to re-produce
knowledge that then are used to explain and prop up the myths propagated by those who would
oppress Indigenous Nations.

Very often Indigenous Nations are viewed (again in the realm of mythology) as peoples
“disturbing” the natural progression of development. This is not the case. Most Indigenous
Nations simply want to have control over their ancestors and the cultural objects that sustained or
were relevant to their existence. Blocking a project is not the goal. Instead, let the record
indicate that any disruption of a project or resistance to scientific discovery merely seeks to
prevent the perpetuation of or even the production of more erroneous myths through the use of
selective citation and misevaluation. Certainly, we cannot expect every Federal official or agency
to comprehend that they believe in a myth about Indigenous peoples; however, we can expect the
ACHP to know that Federal officials have been well educated within the confines of these myths.
These myths have implications that can and often reach into the highest levels of government. It



should be a goal of the ACHP to alter these myths towards something that will assist everyone in
understanding the cultural traditions and beliefs of Indigenous peoples.

Principle 6.

This principle has a unique instance that portrays a type of occurrence indicated above in
the comments on Principle 5. The term, “inadvertent discovery” when taken alone seems
innocent and descriptive. “Inadvertent discoveries” describe the finding of (in this case) remains
or objects with no intention to do so. However, when place into the context of how these items
are found, this description falls apart. A Human is disturbing a swath of the North or South
American continents, and as every educated person knows—there is a chance (in some regions
higher than others) that Indigenous peoples have interred something in the area that could be
disturbed. If they are misinformed in this regard, or claim that their intention is to only disturb
the earth in areas where Indigenous peoples have not interred anything, then this indicates that
ignorance is a guiding factor in these operations. Simply put, if the find is inadvertent, then why
have contingencies for possible finds? Meaning, you cannot both plan for finding an object
(claim of knowledge), and then say you did not know one was there (claim of ignorance).

When placed out of context, this is simply a debate of semantics; however, this
terminology does not sit alone in this principle. For example, when Principle 6 is considering the
instances where a natural disaster has occurred, any resulting find is considered exposed.
Certainly, it has been exposed, but there is no intentionality of the earth to do so and it is absurd
to claim as such. The exposure is then found by a person investigating the natural disaster,
which resembles much more closely the image conjured up with the term “inadvertent
discovery.” Go on a mental journey to a site where a man is operating a backhoe digging a big
hole versus the same man on a search a rescue mission after an earthquake. Both find an object.
One knew there was a possibility because of his action of digging, while the other tripped over
the object during an attempt to coax a dog out of a hiding spot.

Thus the contrast is that there is an intention by a human to excavate the earth and
pursuant to federal law any find within the excavation area gets attached to that intention. Thus,
this represents an underlying reason for a policy guiding the treatment and disposition of human
remains and objects. As such, an EXPOSED site should represent and describe instances where
human disturbance produced a find. Conversely, when a natural occurrence produces a find—an
inadvertent discovery is made. Concomitantly, this would also apply the same terminology to
known and unknown cemeteries & settlements. This change will make this policy more
consistent, which incidentally is one of the overarching working principles.

The development of procedures must mention the necessity for flexibility. This causes
some complex issues to arise for Indigenous communities, as there are well over 500 separate
nations in the US alone. There are some fundamental similarities throughout most Indigenous
communities in regard to the disposition of human remains and funerary objects. Yet the
differences in practice or custom can cause the federal official to appear insensitive or ignorant if
say a Lakota custom is referenced to the Ojibwe’-Annishnabee. Thus, a way to strengthen



Principle 6 will be to include a section that recognizes organizations that have representation
from a variety of Indigenous Nations and are working to provide clarity on their collective
position. While the Federal official has an obligation to work with Indigenous Nations in a
government to government relationship, there is a need for some validity to be applied to these
non governmental organizations or task forces. This may be covered by guidance to include all
parties recognized by a conglomeration of Indigenous Nation that have been formed to protect
Indigenous interests within the Section 106 process. However, in instances where there is a
plethora of known and the possibility of unknown Indigenous sites there is a need for recognition
that the Indigenous communities or Nations within the area (or even Nations that have been
historically removed through genocidal practices through public expense) have heightened and
vital interests over all parties and thus have a controlling interest in the disposition of any
exposed find.

This last recognition should be mandated, and it is unfortunate that it is not. It does not
undermine the government to government relationship, nor diminish the role of ACHP or other
non-Indigenous organization. It does take into account several key facts.

1.) The amount of archeological collections within various institutions is massive and it is
understudied, underreported, misrepresented, misappropriated, misfiled and misused.

2.) The amount of Indigenous objects and remains within private collections is even
greater, yet it is looked at as a hobby to be capitalized on by unregulated individuals with
disposable income or time. Getting to the who, what, when, why, how, and, if, that, can, will, ad
nauseam of these cultural objects is something that many Indigenous communities are waiting
for, so why is this not being done by the so-called “pure knowledge” seeking archeologist? The
challenge should not be placed at the foot of Indigenous Nations to perform “good” archeology
or even approve of it when an exposed find is made.

3.) There was ample opportunity to gain vast levels of knowledge through the sharing of
information during the initial years of contact; however, colonialism, nationalistic sentiment,
racism, greed, malice, and ignorance took precedent. As a result, this opportunity was lost.
Attempts to regain this knowledge through more of the same perpetuate the oppression of
Indigenous peoples and Indigenous knowledge.

4.) Following from #3, the knowledge that is left concerning the disposition of
Indigenous objects within Indigenous Nations is ignored while a search for non-Indigenous
explanations on Indigenous objects and remains persists virtually unabated.

5.) The US along with almost all International Nations desires every other world Nation
to respect their dead and return them to their possession in a timely manner without desecration
or deprivation due to scientific study. This is universal for everyone, yet apparently Indigenous
peoples on this continent are not of this world so long as capital is spent from a public fund.
This is untenable. For example, if the remains of POW’s from Vietnam were placed on display
in Ho Chi Min city based on the qualification that the Vietnamese government (the public) paid
for the remains to be exhumed. Then it was proclaimed that these remains were subject to the
whim of Russian scientists who developed negative conclusions about the society in which the
remains belong. This would be an ignominious outrage; the US would be appalled and rightfully



so. In contrast, no Indigenous Nation that SNI THPO is familiar with has ever exposed a non-
Indigenous site for the sake of knowledge, nor have they every placed such burdens on the
descendants of any remains for the sheer pleasure of glory mongering, myth propagation,
academic back riding, or claims of monetary expenditures.

There is an opportunity here to not be judged harshly by the “lens of history” and refuse
the cope out of being labeled “people of your time.” Take it.



117042805 11:12 2887593104 SHOEHOME PAIUTE

PO, Box 219

Date: November 4, 2005

To: Archacology Task Force

Ownhae, Nevada BE32-0219 {775) T57-3161

Advisory Council on Historic Preservation
| 100 Pennsylvania Avenue

NW., Suite 809

Washington DC, 20004

Proposed Advisory Council Changes:
Motices Federal Register 52066 Vol 70 No. 169
Policy Staterent Regudhngmmumeannh!u:dﬁrmﬁmds

I. The proposed policy does not contain any reference to the 1° Amendment issues
that are so ofien violated when tribes see their ancestors’ skeletons and grave
MMWHMﬂmmMMWﬂm
matters for many tribal people must be addressed in any policy statement.

2. The proposed new policy appears to continue the practice of giving tribes a
mmuhﬂhnmhhnpudmingndxhhﬂmﬂhszMEmmm

3. Whenever possible, the ACHP should be recognized as subordinate to tribal
gnmmmlhawﬁnnmﬁmumuﬁﬂrymm
empowered to do so.

4. &y&n:hpﬁhﬂ:hnﬂﬁhgufhﬁhﬂchﬂmﬂhnﬁm
me allow more room for tribal diversity and especially for research
into exnctly how each tribe handles their deceased ancesiors.

5. Tn some respects we see this policy may well leave each tribe in a position where
they must fend for themselves as they deal with one agency after another. Tt st
hmmqmnfﬁ;mﬂnmmhm#w
directly to the tribes in their areas in which they have jurisdiction over aboriginal
tribal lands and resources and strive to resch agreement in the details of
reburial/scientific stody, etc.

. Many defimitions left unclear, incloding such matters as what constitutes *

° md,“'hﬁL“TmM"m.M&mhﬂmuﬂhnrqﬂﬁu
mﬁmdeMHMqﬂmmmhg
burials. skeketal remmins, and grave goods. There are major differences between
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concerning burials, skeletal remains, and grave goods. For example, some think
that the skeletal materials and grave goods are all that matter, when the burial site
itself is sacred. even after the skeletal material and grave goods are removed by
archaeologists and others. Overall, the general understanding of tribal beliefs and
practices concerning burials, skeletal remains, and grave goods is abysmally
madequate.

- I LB N A Tl P L LeE—0 C LEIHUR S fild TR

Federal Government and Federally- recognized Indian tribes.”
The new policy must stress the importance of treating the tribes as separale
sovereigns, and acknowledge that tribes are of a different culture/traditions. And
that tribes do have a special standmg with the US Govermment.

. “Any new ACHP human remains policy statement would not be bound by

geography, cthnicity, or nationality.” _
This statement itselfis in violation of Federal laws. NAGPRA clearly specifics
that Mative American Human Remains and associated fumerary objects will be
handled differently than others.

. “Address trestment of all buman remains and fanecary objects in the context of

compliance with Section 106 of the National Historic Preservation Act.”
The new policy must reflect the stipulations of NAGPRA.

In conclusion: _
Thak you for giving the Shoshone-Faiute Tribes an opportunity to comment, we believe
that much more neads to h:dimmdhdumﬂisn:wpulﬂmﬁmdfw
This is an opportunity Fnrtlnt&n:smspukmdlppmm’bbﬂmnppaﬂmﬂylﬂ
improve the protective measures they seck for their ancestors.

Sincerely.

v e,
Ted Howard
Cultural Resources Director
Shoshaone-Paiute Tribes of Tdaho and Nevada
PO Box 219
Owyhee NV 89832

Ce. Great Basin Intertribal MAGPRA Coalition
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I RIBAL HISTORIC PRESERVATION OFFICE

TANDIMNG ROCK SIOUX TRIBE
S Adlonmstrative Service Center
Morth Swnding Rock Avenue

Fort Yitex, M.D. SR338

Tel: (701) B54-2120

Fux: (701) 854-21 38

Movember 4, 2005

Archacology Task Force

Advisory Council on Historic Preservation
I 100 Pennsylvania Avenue NW, Suite 309
Washington, DC 20004

RE: ACHP Policy Statement Regarding Treatment of Human Remains and Grave Goods

The Standing Reck Sioux Tribe recommends the following:

L.

2.

Section 106 guidelines need o be modified so as to fully integrate the principals
developed in NAGPA.

There should be a policy statement that all human remains found in prehistoric
archasological conlexts are presumed to be Mative American unless there is
compelling evidence to the contrary. The compelling evidence must be presented
to, reviewed by, and approved by the Federal Agency prior to any scientific
analysis.

. The Standing Rock Sioux Tribe honors the remains of our ancestors and demands

that they be given respectful treatment where ever they are found. For most of
our people scientilic analysis is offensive and violates these principals. “Scientific
analysis™ includes but is not limited o photography of remains, measurement of
remains. and collection of samples from remains, and analysis of samples from
human remains. There should be a policy staterment that no scientific study will be
conducted on human remains unless explicit consent is given by the Tribes
consulted under NAGPRA,

Above and beyond NAGPRA, the treatment of Native American human remains
is covered by the umbrella of the unique legal relationship thar exists between the
Federal Government and Indian tribes.

The scientific community needs to understand that Mative American human
remans are nol neulral, natural phenomena available to all for research purposes.
I'he research objectives may be interesting to the dominant society but Mative
American human remains are first and foremost the ancestors of contemporary
Mative American peaple. Many of these people sense/have an intimate spiritual
connacticn with their ancestors.

1o bem. S # Trabal Histose Preservadion OFTeer @ csinail? moeafs & w e iriy. oo
P BRed Hawsae, Jr, @ Progrem Ass<isiant # a-mar: Iredborse Crwngstriveim
Waimid Win Yournz # Trilsal Historkan 4 c-msail: weoon 28 wesbiivenm
Evruin Ohsom @ Trd Archacalbogisl # comnail; bl sand wesdny com
Sary Wilsw & Envirommental Protection Specialia < coml: opwilaon 0 vesimvaam
Cogiwgze Inws bl @ Repeiinmu on Coordanpioe 8 -manl: gishicld @ s inv.com
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6. Scicntific study of human remains cannot be justified by the argument that the
“remains are removed from the ground et public expense.” The need to remove
remaing is an unfortunale consequence of a federally funded/regulated project.
The project justifies the respectful removal of the remains but does not justily
their study.

7. When there is an inadvertent discovery of human remains in any praject covered
by Section 106:

»  Weork must immediately stop.

s Work cannot resume until there is a thorough investigation 1o determine
whether any other human remains/burials are present. NAGPRA specifies
a minimum 30 day time penod.

s The appropriate Tribes must be immediatcly nolitied of the discovery

s The recovered remaing must be kept in a repository approved by the
appropriate Tnbes

s The discovered remains and all funerary objects are repatriated per
NAGPRA

8. We agres with Principle 3 as stated in the Seplember 1, 2005 Federal Register

notice.

9. In the case of human remains in a Federally-funded project, Federal law should
supercede State law. States de not have 1o accept Federal moncey, bul when they
da =0 they agres to abide by Federal conditions, including Federal laws.

10, We fully support the long-term protection of imporiant archacological properties,
including burials. Burials should be eligible for listing on the National Register of
Historic Places,

Belore the ACHP finalizes the new policy stmemen: regarding treatment of human
remains and grave poods there must be extensive government=-to-govemment
consultation between the ACHP and the Tribes.

Sincerely.

STANDING ROCK SIOUX TRIBE

p—
’:7{.33-23’\ MATTN,
Byren Olson

Tribal Archaeologist
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October 5, 2005
John L. Nau, 1l
Chairman

Advisory Council on Historic Presarvation
1100 Pennsylvania Avenue NW
Washington, DC 20004

Dear Mr. Mau:

The Pueblo de San lidefonso appreciates the opportunity to consult and
comment upon the consideration of a new Advisory Council on Historic
Preservation (ACHP) policy on the treatment of human remains. We are
supportive of revising the current policy and suppart the preliminary set of
principles which will guide the development of a new palicy

The Pueblo looks forward to continued consultation on this matter, however
we are concerned that the one day meelings scheduled at various locations
will not provided the opportunity for true Government-lo-Government
consultation. It is our fervent belief that true consultation must oceur on 3
one to one basis with face to face meetings so that the Tribe's unique
concarns can be addressad,

I am confident that you will provide the Pueblo with such opportunities, if we
so desire. Again thank you for initiating the consultation process.

Sincerely,
el S

Govemnaor

cc: Meil Weber, Director, Dept. of Environmental and Cultural Preservalion
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October 27, 2005

John L. Nau, Chairman

Advisory Council on Historic Preservation
1100 Pennsylvania Avenue, N.W., Suite 809
Washington, DC 20004

RE: Working Principles for Revision of the Policy Regarding the Treatment
of Human Remains and Grave Goods.,

Dear Chairman Nau,

This responds to your September 9, 2005 letter inviting commenis on the Advisory
Council on Historic Preservation (ACHP) consideration of a new ACHP policy on the
treatment of human remains. We agree that with the passage of the Native American
Graves Protection and Repatriation Act and amendments to the National Historic
Preservation Act, the policy adopted by ACHP in 1988 should be reevaluated to assure
it’s compliance with these laws as well as other applicable laws.

The Tohono O'odham Nation (Nation) appreciates your courtesy in asking the
Nation to submit comments to this important endeavor. This is in accordance with the
government o government relationship identified in Executive Order 13173,
*Consultation and Coordination with Indian Tribal Govemnments,” which direcis Federal
agencies to consult with tribal governments regarding issues which significantly or
uniquely atfect their communities and with the ACHP policy regarding relationships with
Indian Tribes.

The Nation®s Cultural Preservation Committee, a committee of the Tohono
O'odham Legislative Council, along with the Culiural Afiairs Office of the Nation,
reviewed the six (6) Working Principles identified as the guiding principles for the
revision of the 1988 Human Remains Policy. As you may be aware, the disturbance of
human remains is a very important and sensitive issue (o the Nation. Because of their
cultural and spintual significance, all human remains, disturbed and undisturbed, must be
treated with respect and dignity. The Nation endorses the principle that avoidance,



tollowed by preservation in place, is the preferred altemative to disturbance of human
remains and funerary objects. When disturbance is unavoidable, meaningful consultation
with the Nation and others affected must begin early in the process to explore other
allernatives. The remaining principles appear to encompass the issues important to the
MNation. Such principles will encourage the development of a meaningful policy
statement that will assist Federal agencies in understanding and carrying out their
responsibilities to Indian tribes,

Thank you for your attention to this important issue. In the spirit of Executive
Order 13175 and the ACHP policy regarding relationships with Indian Tribes, we urge
the ACHP to revisit the 1988 policy. The Tohono O'odham Nation looks forward to
meaningful participation in the consultation process.  If you have any questions please
do not hesitate to contact me at (520) 383-2028 or Peter Steere, Manager, Cultural Affairs
Office, at (520) 383-3622.

C Frances Conde, Chairwoman, Cultural Preservation Committee
Peter Steere, Manager, Cultural A ffairs Office
Valerie Hauser, Native American Program Coordinator
Veronica Geronimo, Assistant Attorney General, Tohono O'odham Nation
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November 1, 2005

Archaeology Task Force

Advisory Council on Historic Preservation
1100 Pennsylvania Avenue NW_, Suite 809
Washington, DC 20004

RE: Comments to Working Principles for Revising ACHP's “Policy Statement
Regarding Treatment of Human Remains and Grave Goods™

Dear Advisory Council:

The Tulalip Tribes Cultural Resources Department appreciates the opporiunity o
submit comments 1o the draft working principles for revising the policy on treatment of
human remains and grave goods. The Tulalip Tribes are located in western Washington
State, and much of the Tribes traditional territories have been subjeet to intense
development pressures in the Puget Sound region. This rapid growth and development
has lead to greater conflicts with tribal burial sites. The Tulalip Tribes believes it is
essential for federal and state government to greatly improve its procedures for
responding 1o these conflicts in a way that gives Tribal burial sites and Native American
remains the respect and protection they deserve.

The Tulalip Tribes welcomes the revision of the existing policy for treatment of
human remains. which is greatly deficient in providing a framework for treatment that
honors our ancestors and respects their memory. The draft principles represent a step in
the right direction. However, the principles could provide more concrete guidance in
cenain areas. The Tulalip Tribes Culural Resource Department comments are aimed at
giving more substance and effect to the protection of human remains and burial sites.



SPECIFIC COMME &

Principle 1: The policy statement should recognize that human remains must be treated
with respect and dignity.
We agree. This is the fundamental cornerstone of the entire policy. It deserves further
expansion, as the Council has provided with the other working principles. The Council
should consider adclm::m subpoints 1o this principle:

- All hu regardless of

level of respect and dignity.
- ﬂuman remains and y_ugl sites are culturallv H[lil legally distinct from

ln ical be treated i ENSUrate w
ue legal status and the v living peoples ent of
their dead.
- mpeting inte ientific study or dev o
tak ¢ over the princi UMan remains an ial sites must be
treated with digni d respect.

Principle 3: The Policy statement should emphasize that avoidance, followed by
preservation in place, is the preferred alternative to disturbance of human remains and
Sunerary objects.
We agree, but also recommend the following:
Add 1o third subpoint - -
- Federal agencies musi recognize that simple avoidance af a site does not
necessarily ensure that site s long-term preservation, and therefore additional

profection measiores may by necessary.

Add ud-:hl_lnnal subpoint--
W LIMAN remnai interred must in manner to
u;_‘mmmter as hunai Siles,

Principle 5: The Policy statement should guide the Federal agency official in
decisionmaking.
We mcnmm:nd additional clarification on this poini:

- In siations where human remains are determined to be Native American, the
responsible agency u.;||] adhere to the Native Ammgmm_@
Bepatrigtion Act provisions dealing with consultation and disposition of Native
M[JMS involving Native American remgm, : |]_u federally

recognized Tri aboriginal lands &it or

grea where the Emgmﬁ are located shall be consulted,




Principle 6 : The policy statement should call for federal agencies to develop procedures
Jor the preservation and treatment of human remains discovered inadverienily, or where
there is a potential for an undertaking to discover human remains.

Recommend that the following be added:

- The policy should recognize that Federal 1cies will n Lrces
ing to impl icies for the avoi atment ion of
h ins and burial si
Sincerely,
Wy 52 ; &Em .
'
(i Zans

k*ixamqidam
Hank Gobin, Cultural Resources Manager
Tulalip Tribes

Ce: Tulalip Board of Directors
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Movember 1, 2005

Archacology Task Force

Advisory Council on Historic Preservation
1 104 Pennsylvania Ave NW, Suite 809
Washington DC 20004

Re: Comments on the Working Principles for revising the Advisory Council on Historic
Preservation’s “Policy Statement Regarding Treatment of Human Remains and Grave
Goods™

Dear Tazk Force Members,

The Confederated Tribes of the Umatilla Indian Reservation (CTUIR) Cultural Resource
Commitice (CRC) appreciates the opportunity to comment on the Advisory Council on Historic
Preservation’s {ACHP) Working Principles for Revising the ACHP's “Policy Statement
Regarding the Treatment of Human Remains and Grave Goods.” The proposition under which
these Principles are promulgated is deeply flawed. The statement that this policy is intended (o
“balance the public interest in the desire to treat human remains in a respectful and sensitive
manner, while recognizing the public interest in knowing its collective past” glosses over the fac
that this “balancing™ was the practice that the Native American Graves Protection and
Repatriation Act (NAGPRA) was enacted to end. Expansively broadening the policy so that it
addresses all human remains does not offer any additional justification for the policy. In sum,
the CTUIR reiterates our December 22, 2004 letter to the ACHP an the palicy:

On the issue of the “Policy Statement Regarding Treatment of Human Remains and Grave
Goods,” we recommend that it be rescinded. Due to the fact that NAGPRA is now law, the
policy statement has lost its significance. Further, we feel that the statement “where the
scientific research value of human remains or grave goods outweighs any objections that
descendants may have to their study, they should not be reburicd but should be retained in
perpetuity for study™ is contrary to NAGPRA and reiteraies the notion that tribal descendants
should enly have a “voice™ in their reatment. NAGPRA is human rights legislation which
acknowledges that tnbes have a fundamental right to control the graves of their ancestors.
Any policy that calls for the perpetual curation of Indian remains just because of their status
as Indian remains reinforces the perception that tribal peoples, living or dead, are merely
objects of cuniosity and scientific study, ignoring the contemporary presence of iribes,



The premise that this policy could apply across all jurisdictional boundaries irrespective of
“geography, ethnicity or nationality” is invalid. One only need look to Section 3 of NAGPRA
which states that ownership or control of Native American human remains found on federal or
tribal lands shall be in the lincal descendants. In this provision there is no room for balancing
scientific or religious interests. Congress has determined that the right of lineal descendants
shall have precedence. Given this fact, the logic of trying to apply the ACHP policy in all
instances becomes both impossible and likely illegal. Put simply, the location where remains are
found determines which laws apply.

Many of the Working Principles are unrealistic. For instance, “the policy statement should
clarify the intersection betwieen Section 106 and other legal authorities.” This type of
clarification is simply impossible in a policy. Policies provide “high-level overall planfs) that
embrac[e] the general goals and acceptable procedures esp. of a governmental body™ Websters
New Collegiate Dictionary, Mermiam-Webster (1979: 882). The degree of specificity that would
be necessary to define the circumstances under which the Archaeological Resources Protection
Act (ARPA), NAGPRA and National Historic Preservation Act (NHPA) interact, complement
and conflict with each other is not conducive 1o generalized goals. Indeed, there are books on
the subject and volumes more could be written,

Some of the Working Principles are positive, particularly Principle 3, acknowledging avoidance
and preservation in place as well as the stewardship responsibility assumed afler site
identification. Further, the Principles are correct that planning for the discovery of human
remains should begin at the early stages of the Section 106 process. However, this policy docs
not define the nature of the consultation obligation of the federal agency involved nor does it
define the decision making process of the agency as Principles 4 and 5 anempt to do.
Additionally, we are perplexed by the last bullet of Principle 5, which addresses how the policy
will define how an agency will weigh different views. Prejudging the weight of views is at best
disingenuous, and at worst contrary 1o law.

Principle 6 indirectly identifies both the problem and solution that this policy is intended 1o
address. Federal agencies need to promulgate regulations which integrate regulatory compliance
across the federal jurisdictional spectrum. For instance, the ARPA curation regulations, 36 CFR
§ 79, predate NAGPRA, and have not been amended to include NAGPRA even though the
regulations govern the curation of items subject to NAGPRA. Likewise, the uniform ARPA
regulations have only been superficially updated to address ARPA-NAGPRA conflicts. Section
106 regulations suffer from similar issues, such as the fact that the Army Corps of Engineers
Regulatory Branch follows regulations which are not acknowledged by the ACHP, 33 CFR §
A3, Appendix C. The federal agencies involved must coordinate uniform regulations, much like
the agencies did for ARPA, However, a policy staiement encouraging reconciling the federal
regulatory framework seems relatively out of place in a policy purporting to address human
remains.

Page 2of 3 CTUIR Comments on Working Principles for revising ACHP “Folicy Statement Regardiong the
Treatment of Human Remains and Grave Goods™



Of the concepts addressed in the Principles, the following are broad enough to be in the draft
palicy, if the ACHP believes that it is necessary:

* Federal agencies should initiate discussions early in the Section |06 process regarding
development of palicy and operational procedures for treatment, including disposition, of
human remains and funerary objects when they are inadveriently discovered.

* The policy and operational procedures should recognize that human remains must be treated
with respect and dignity. Further, the policy must recognize that the Federal agency official
under Section 106 has a duty to care for human remains and funcrary ohjects

*  The policy and operational procedures should emphasize that avoidance and preservation in
place is the preferred alternative 1o disturbance of human remains and funerary objects.

* The policy and operational procedures should allow federal undertakings 1o disturb human
remains and funerary objects only il absolutely necessary, and then only afier exploring other
alternatives early in project planning,

*  Federal agencies must acknowledge that under Section 106 and other laws their
responsibility to protect historic properties does not end after the identification phase;
identification is only the beginning of their stewardship obligation.

Finally, of the original concepts in the 1988 Policy which aren’t already addressed above, the
following should be included:

All seientific studies should be camied out in consultation with those most likely descended
from the dead, including consultation on the collection protocols, handling and, if necessary,
curation. Proper reinterment following study should apply in all instances, consistent with
mainstream social values and laws in all fifty states and with the cultural, social and religious
vilues held by Indian tnbes and Native Americans throughout the United States.

We appreciate the opportunity 1o comment on this proposal. If you have any questions or
concemns, please feel free to contact me at 541-966-2020 or Teara Farrow, Program Manager,
Cultural Resources Protection Program, Department of Natural Resources, at 541-276-2629,

i Eric Chuserngts, [hrector, [INR
Cubred Bewance Comminies
Teara Farmow, Program Manager, CRPF
Valerig Haser, ACHP

Page Yof 3 CTUIR Comemenis an Working Principles for revising ACHP “Policy Statermend Regarding the
Trestment aof Human Remains and Grave Goods™



Laura Dean

From: “alera Hausar

Sent: Tuesday, November 01, 2005 1:47 PM

To: Laura Dean;, Tom McCulloch

Subject: FW. Comments on the Treatment of Hurman Remains

MNat sure if | s&nl thes 1o you

From: Tom McCauley [mailto:tomm@whiteearth.com]
Sent: Tuesday, September 20, 2005 8:30 AM

To: Valerie Hauser

Subject: Comments on the Treatment of Human Remains

Good maming Valerie, My name is Tom McCauley and | am the THPO with the White Earth Band of Minnesata
Chippewa. We have met and talked before but it has been a few years, | hope you are doing well. | am happy o hear
that the ACHP is up-dating the 1988 Policy. The one comment | would like to stress is the importanca of the lead Federal
Agency to work with Tribal Govemments which have in place a policy regarding Treatment of Human Remains. Typically,
Tribal procedures are difierent in regards to the treatment, methods and ceremonies utilized for re-burial, At White Earth
it is against Tribal law for a sub-contractor to take human remains off the Resarvation. Itis tribal policy to re-bury the
remains as quickly as possible. The White Earth Tribal Cultural Resources Board makes a collective decision as to where
the remains will be re-buried. A Tribally recognized spiritual leader is typically the lead official for re-burial methods. A
brief ceremony is held prior to re-burial. Boltom line it Is extremely important for all Agencies to recognize that Tribal
interaction is essential in dealing with Human Remains issues, both on and off the Reservation. If you would like o
discuss this further | can be reached at (218) 983-3285, extension 1375, or e-mail at tomm@whiteearth.com. Thank you
for providing the White Earth Band the opportunity to comment on your propasad changes to the current palicy.

Sincearaly, Tom McCauley

11/1/2005



From: Mark Altaha [markaltaha@wmat.nsn.us]

To: Archeol AP. Project

Cc:

Subject: FW:Arch. Task Force statement
Attachments:

————— Forwarded by Mark Altaha/53-US Dept of Interior-BIA/WMAT on 12/02/2005 04:12PM -

To: bambi@itc.org

From: Mark Altaha/53-US Dept of Interior-BIA/WMAT

Date: 12/02/2005 03:30PM

cc: apachevern@yahoo.com, rxrapache@yahoo.com. dgatewood@wmat.nsn.us
Subject: Fw: Arch. Task Force statement

I believe the proposed changes to the ACHP policy regarding the "Treatment of Human
Remains and Grave Goods" is another effort to avoid dealing with NAGPRA issues,
something that was finalized in 1990 by the passage of NAGPRA. Human remains should be
respected and not disturbed in anyway, nor should it be studied by institutions or put on
public display. These are "our" lineal descendants, not some object of interest to/for the
scientific and archaeological communities. As according to Apache philosophy; "All human
remains should be left alone and not disturbed for any reason". This | believe holds true for
all indigenous people.

Mark T. Altaha
WMAT-THPO

————— Forwarded by Mark Altaha/53-US Dept of Interior-BIA/WMAT on 12/02/2005 03:17PM




Greetings,

On behalf of the White Mountain Apache Tribe, Where | serve as the Cultural Resources
Director and NAGPRA representitive lam peased to express my support for the review and
revision of the ACHP'S Human Remains Policy.

Please keep me and the White Mountain Apache Tribe fully informed, | anticipate coordinating
our participating in the process with the pepresentives of the Yavapai/ Apache Nation, the San
Carlos Apache Tribe and the Tonto Apache Tribe.

Best Wishes to all,

Ramon Riley

Ramon Riley

Cultural Resource Director
(928)338-4545

fax: (928)338-1716

P.O. Box 507

Fort Apache, AZ 85926
rxrapache@yahoo.com
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November 2, 2005

Advisory Council on Historic Preservation
1100 Pennsylvania Avenue, N.W., Suite 809
Washington, DC 20004

RE: Consultation with the Advisory Council on Historic Preservation on the consideration of a

new ACHP policy on the treatment of human remains.

Dear Dr. McCulloch:

Pursuant to your request dated September 9, 2005, the Zuni Heritage and Historic Preservation
Office (ZHHPO) would like 1o provide comments regarding the proposed revisions to ACHP
policy. The Pueblo of Zuni is very interested in participating in the consultation process to aid in
providing tribal perspectives on these issues. We have enclosed Tribal Resolution M70-92-1.164
as well as the policy statement of the Zuni Tribe regarding the protection and treatment of human

remains and associated funerary objects.

The Pueblo of Zuni understands the problems associated with consultations on the discovery of
remains subsequent to their excavation and removal. We advocate the initiation of early
consultation with tribal organizations to ensure the proper treatment of remains is agreed upon
prior to their disturbance. The Pueblo of Zuni supports the need for a generalized reburial policy
concerning the disposition of remains that meets the overall needs of tribal organizations affected
by NAGPRA. We also support the need for a greater effort to avoid disturbance and ensure

preservation of burial sites.

On behalf of the Zuni Tribe and the Pueblo of Zuni, we thank you for providing an opportunity
to comment on the proposed changes to ACHP policy. We look forward to providing further
Government-to-Government consultation to the Advisory Council concerning this matter.

Should you require additional information, please call 505-782-4814,

Sincerely,

',h.l_i_"La_ v .[;'-1.‘"(_ L L’MJM a-’"';'!"'

Monica L. Enke 7R Aden Quetawki, Sr,
Cultural Resources Specialist, ZHHPO Governor, Pueblo of Zuni



RESOLUTION M70-92-L164
17 November 1992



ZUNI TRIBAL COUNCIL
ZUNI, NEW HEXICO

xertet! /7 | 1992

RESOLUTION NO. MT70-92=Llb64

YHEREAS, che Zuni Tribal Ccuncil, consiscing of the Governor, Lieutesast
Governor, and Siz Tenieoties, is declared to be the legislative authoricy of
the Pueblo of Zuni by Arcicle V, Seccion 1, of the Conscitution of the Zuni
Tribe; anod

WHEREAS, the Zuni Tribal Council has the authericy in accordsnce with Arcticle
Vi, Seccion 1, d, of the Coascitution co represent the Tribe, and to acc io
#il maccters that coocern the welfare of the Tribe; and

WHEREAS, the Zuni Tribal Council has, om many occasions and chrough a number
of Tribal Besolucions, declared ics imcenct to preserve and protect che
ciulcueral and hiscoric resources of che Zuni Tribe: and

WHEHEAS, the Zuni Tribe has, over a number of years, developed a policy for
the proteccion and treatment of culturally affiliaced human remains and

associaced funerary objects; and

WHEREAS, the Zuai Tribal Council is aware that the Zuni Cultural Resources
Advisory Team, as constltuted ueder Zunl Tribal Council Resolution M70-31-
Ll64, has reviewed and coocurred with cthe policy enticled Pueblo of Zuni, Hew
Mexico, Policy Scatement Regarding the Protection and Treatmeot of Humao
Remains and Associated Funerary Objects, November 1992; and

WHEREAS, the Zuni Tribal Council has decerzined chac, io order to ensure
effeccive protection of culturally affiliated human remains and assoclated
funerary objects it is necessary to have official Tribal Policy regarding such
matCcers;

NOW, THEREFORE, BE IT RES0LVED, that the Zuni Tribal Council officially
approves the document entitled Fueblo of Zuni, MNew Hexico, Policy Statement
Regarding the Protection and Treatment of Human Remains aod Associated

Funerary Objects. November 1992 as cthe policy of the Zuni Tribe, and directs
the Zuni Archasology Program to administer and distribute this document as

appropriate.




ZUNI TRIBAL RESOLITION Na. M70=93=Ll&d o 1992
Fage Two

ZUNT TRIBAL COUNCIL:

E_&é@;; ﬁf"*’\‘;{gﬂ" H , Q@-«#.é_/ﬂgeaﬁz&__

7
Pesancio Lasileo, Lt. Governor Jnﬁtplﬂish:a. Hd. Councilman
Lok (Ghonaet)  Edrion BT st.
Yal B. Panteah, S5c., Councilman Edison R. Wato Sr., Couccilman

AR ,Q,ziz, Qlndzlod B¢

Auguscing A. Pantesah, Councilzan Chariotta T Bradlev, ;:a-..-,n.-_uuapan

e . B

Owen R. Bobelu, Councileman

CERTIFICATION

1 hereby cercify chat che foregoing resolution was duly considered by the Zuni

Tribal Council at a duly called meeting at Zuni New Mexico, at which a quorum

wis present and that the same wsg approved by a vote of v in favor and
& opposed oo Aoy bee /7, 1991,

Lo ot

Rébert E. Ldwis, Governor
Pueble of Zuni

APPROVED]VETOED BY:

54‘42%&: Vo o i o
obert Ef Lewls, Governor. Date
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The Zuni Tribe declares that the following statement is in no wvavy to be
construed as coondoning nor endorsing any specific project or undertakiag.

Aty procposec project cor undecrcaking that will entail the distucbanve wi hussu
remains and associated fumerary objects iz a discurbance the Zuni Tribe
opposes. Traditional Zuni lifeways have no provisions for the premedicaced
disturbance of human remains and associated funerary objects (burials). Zvea
belag asked te conmsider such disturbaoce requires the Zumf Tribe o think
about burials in ways chat have no place im tradicional belie:s.

2. TRADITIOHAL VIEW CONCERNING BURIALS

The traditional Zuni belfief about life is that each person’s life has four
stages through which they must pass. The first stage is life as we koow it
here.ard pow. Following this first scage are three others of which very lizile
is known. It is essential for each person to pass through each ef the four
stages of thelr life cycle before it is complete. A1l burials to which the
Zunil Tribe may have cultural affinity are at some point in their journey
through the three latter stages of the life cycle.

Toe disturb burials while oo their life cycle jouroey 1s not the craditiomal
Zunil way. The ramifications of disturbimg burials cannot be determined. How
disturbance affects the life cycle journey, a journey that must be completed,
is uoknown, but it may well have detrimental ramificacions which canpet as yet
b foreseen.



4. GECSRAPHIC AND T-MPORAL BANGE OF BURIALS CU.TURALLY AFFILIATED WITH ZUNI

All burials wichin che che lands for which the Zuni Tribe has held aboriginal
titie from Cime imoemacial and concinuiog chrough and including ac least 3.0,
1346 are potencially culturally affiliaced wich che Zuni Tribe. The Zuni Tribe
rlaims culcural affiliacion with a'l pre-Fuebloan, prehistorie Pueblean 3ad
ancestral hisctoric Puebloan burials wicthin the area of Zuni aboriginal land
ticle as decermined by che United States Claims Courc, whecher in marked or
unmarked locations. The only excepcions would be idencifiable hisropic
Athabascan, Hispanic, Anglo, or other burials not culturally affiliaced wich
Zuni. The area of aboriginal citle (see at-ached map) was exclusively used ard
occupied by che Zuni Tribe, for purposes such as habicacion, life sustaining
activicies, and religious worship. {Opinion and Findings of Judge Judith aan
Yanello, Uniced Scaces Claims Courc, May 27, 1987, Docket No. 161-75L, The

2uni Trike of Mew Mexico v. the United Sraces).

The Zuni Tribe also claims cultural affiliaction with all pre=Fucbloan, zad
FueZloan, and kiscaric Zuni burials beyond the area of Zuni aborigimal ticle,
within the eptirecy of the sarimum geographic exteont of the prehistorie
Anzsazi and Mogollom culture areas, and parts of che Hohokam culture ares.
Throughout the prehistoric peried the 2uaf Tribe was on ics mipractions from
ihe place of zmergence to find the middle place, present day Zumi, and
prehiscoric sites of these ancient cultures are regarded by the Tribe as
ancescral Jumi.

4. PROCEDMIBFE FOR PROTECTING BURIALS

Tradicional Zuni belief is that the only appropriate procedure for proteccing
burials is te avoid disturbing chem. The Zuni Teibe prefers thac no aocesceal
culturally affiliated burials be discurbed.

5. EXCAVATION OF BURIALS

The Zumi Tribe understands chat developments, projects and undercakings may
oot be able co avoid disturbaoce to all burials. Because avoidance of all
burials may oot always be pessible it way be necessary for some burials to be

discturbed.

The Zuni Tribe also understauds chat archaecological excavations of areas to be
discturbed by some projects and undertakings may fovolwe ooly a sample of the
total pumber of archacolopical sires located wicthin the area of potencial
effect, and that even then ouly a portion of each site will be selected for
archaeclogical excavacion. This may leave many sites, and portions of sices,
without archaeological iovestigation. Consequencly many areas that potencially
contaio burials will remain unezcavated at the coenclusion of archaeological
sampling. To find burfals thar may not have been excavated duriag
archaeclogical sampling, the Zun! Tribe wanrs Lo epsure that each apd every
site with the potential to containm burials (i.e., the areas and sires not
sampled by archaeologiscs) be carefully and completely steipped so that these
sites may be exposed in order for all burials to be idencified and subjected
to controlled archaeological excavarion prior to discurbance.

The Zunl Tribe also recognizes that there iz the pozenctial for burials to be
discovered {n areas inicially cthought unlikely toe contain burials. These
discoveries must be accorded the same respeet and dignicty accorded all other



burials. Project activities in the area of the burial must cease ismediately
upon discovery of a burial co provide for cont:olled archaeolegical

excavation.

If it is impossible for a burials to be awvoided by project accivicies cthes
each burial must be accorded as much respect and dignity as possible.
Excavation of all such burials oust be performed only, by fully permitted
professional archaeologists or physical anchropoelogiscs. In all inscances
burial execavations sust be under coodicions of a fully archaeclogically
controlled and approved provenicoce system. No preservatives or markings may
be applied directly to che skeletal remaios. The Tribe prefers that no pollen,
fiotacion, or other soil samples be caken within a distanoce of less than one
foot from the skelecal remains. Samples for pollen, flocation, or ocher
nurposes may, however, be taken from within any associacted funerary objects.

6. DOCUMENTATION OF BURIALS

The Zuni Tribe is cooceroed wicth the idencificacion and distipezion of
culturally affiliaced burials from moo-culturally affiliared burials {i.e.,
Achabascan, Hispanie, and Angle burials, ecc.), ané che age and gsex of each
iodividual.

As stated above zhe Tribe believes that che meost appropriate treatseot for
burials is co avoid them apd noct disturb chem ac all. If avoidance cannot e
achieved then the Tribe will permit aoca-destructive analysis of che huzano
remaios and ctheir associated funerary objects. Analysis must take place within
the project area, which may include a field laboratory set up in che project
darea.

Decailed sketches, plan views, and profiles may be made of each in =itu
burial. Photographs of skeletal resmaios may ocoly be made for required official
scientific documentary purpcses. Photography ¢f the associaced funerary
objects for official sciencific documentary purposes is acceptable.

For any burials covered under this policy no curacion of any human resains
will be permitted, oor will any «ssociaced funerary cbjects be peraicted to be

curated.

Uoder oo circumsctances at any time cao aoy human remains andfor associated
funerary objects be transported across or through any porcion of the Zuni
Indiao Reservation (including Crust iands around Zuoi Salc Lake, New Hexico,
aod trust laods in Arizona).

7. DEFINITIONS
Burfals are dcfined as being human romaing asd associated “unc cary oiiects.

Human remajins are defined as the skeletal remains and other organic remaios of
a human being.

Assoclated funerary objects are defined as objects thac, as parct of the
interment rite cersmocy, are Teasoaably believad to have been placed with the
buman remains at the cime of interment. These agsociated funerary objects
ipelude, but are oot limited te, complete and broken and almost complete,
ceramic vessels, projectile poloes, 5ru1.1ud Stoné jtems, crystals, shaped or



unshaped minerals, animal boae ariifaccs, basketry, cextiles, and mais, ece

Non-destructive analysis {5 defined as chac which weens all human remdins gnd
associazed funerary objects invace.

8. ATBURIAL

The Zuni Tribe expects all culcurally affiliaced human remains and their
associated funerary objects to be reburied. All rehuried human reeaing oad
associated fumerary objects oust be reburied as close as possible to choip
original resting place but out of harm's way. Any reburial locacion Bust he

proceceed in perpecuicy.

It is preferred thact che reburial area(s) are selected, idencified, and
secured prior te che initiation of archaeological excavation.

Human remains aod associated funerary objects nmot culturally affiliaced wich
Zuni must be separately reburied from any culturally affiliaced burials.

Culcurally affiliaced burials must be reburied with the human remains being ino
the sase position as when excavated and with the associazed fune-ary ebject(s)
in the same relacive posicion(s) to che human re=mainz as when excavated. The
skull of each reburied fodividual must be oriemted to the easc. Reburial is to
be conducted by fully permitced professional archaeologiscs.

Eeburial musc be at a minioum depth of six fesr below modeern ground surface.
No vertical layering of reburfals within the reburial area{s) will be
permicted. Reburials shall peot be in containers or wrappiogs of any kind.

The Iupi Tribe h2s no objection to reburiz! cersmonics that mway bo coodecns
by octher tribes with demonstrable cultural affiliation ce the burials.

The reburial area(s) must be accurately located by legal descripcion. Each
reburial must be accurately mapped within the reburisl areals; aod minimally
have the reburial's original site ausber, archaeological excavation
provenience, and dace of excavarion, marked on the reburial area(s) map(s). =
aluminue tag nociog the criginal site nuzber, archaeological excavarica
provenience, and date of excavation, shall be placed pear, but not touching,
the feet or legs of each reburial.

The reburial area(s) must be accurately mapped and located o thar the
teburial area(s) can be protected from any future disturbance. No location
maps or descripcions may note che actual purpose of Cthe protected area to
further procect the reburials from future disturbance.

9. COSTS

The Zuni Tribe expects that all costs asgociated with the fdencificacion,
excavation, documentation, and reburial of all human remains and associaced
funerary objects will be borme by the development, project, er undercakinog

Sponsor.
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Message Page 1 of 2

Tom McCulloch

From: Bridges, Sarah - Washington, DC [Sarah Bridges@wdc usda gov)

Sent: Friday, November 04, 2005 10:11 AM

To: Archeol AP, Project

Ce: Tom McCulloch, Laura Dean; jking@mdp state. md us; Courtenay McCormick, Meyer, Donna -

Washington, DC; Swartzendruber, Joyce - Bangor, ME; Shaffer, Gary - Bangor, ME
Subject: USDA comments on Bural Policy Working Principlas
Importance: High

The USDA agencies (Rural Development, Farm Semvices Agency, Forest Senvice, and Natural Resources
Conservalion Service) have had an oppariunily (o réview the September 1, 2005, Federal Ragister Notice, and
have developed no overarching comments addressed by all the agencies

You have received one sel of comments from directly from NRCS Maine (October 14, 2005) where they offered
some abservations on the complexity of Principle 4 and welcomed the ACHP's willingness Lo address trealment of
unmarked and, often, abandoned human remains and funerary objects. Maing Stale Conservationisi, Joyce A
Swartzendruber, commenied that these remains, both Mative American and non-Nalive Amenican, present federal
agencies with serious concarmns regarding what consbiutes and reasonable and good faith effort to consult with
appropriate tribas, communibes and famibes. Ms. Swartzendruber welcomes tha ACHP's efiorts to help federal
agencies and other consulting and concern partias.

Yasterday we recenved two more sets of comments from Rural Development's Federal Presarvation Officer,
Donna M. Meyer. They are atlached and seem, again, to fully support the ACHP's efiors to assist all consulting
parties. One sel offers some edilorial comments on the principles themsehes, The other offers some supportive
observations from Alaska.

Forest Service has sent us no nabonal comments; you may have received some directly from the field or the
Federal Preservation Dfficer, Michael Kaczor.

Finally, NRCS has had several nationwide discussions of the working principles during our manthly
teleconferences as, the response has bean supportive and appreciative of the Task Force efforis. We have
received no additional comments from our State Cultural Resources Specialists, State Consanvabonists, or our
Centler Diraclors. As you know, both as the USDA stalf representative on the task force and as the NRCS FPO, |
support the initiative 1o revisit the existing policies and beheve the Working Principles, as published in the Federal
Registar, do represant the work of the task farce. We all appreciate the ACHP efforts to provide policy that both
gwes federal agencies and other consulting parties sound guidance for treatment of human remains within the
context of Secton 106 compliance and that, clearly, does nol conflict with other federal, iribal, and state
authorities that must prevail for much of our work on federal (i e NAGPRA), fribal, private and other non-federal
lands

Thank you for giving all of us another cpportunity o comment and (o confinue working with the Council Task
Force and staff,. We understand that the final decision on the form and content of Council palicy must necessarily
come from the full Council membership and Chairman.

If you have any questions of concems, please let me know,
Sarah

Sarah T, Bndges

Habcnitl Culbual Resounces Spposist’ FPQ
USDA MRCE Extiogical Sciance Diisen
P Bou 2800, Aoom 5163-5

| 1400 Rdependance Avsnus. 54V
Washington, DL 20013-2880

At Bredgon EwOs usia gy

202 T20-45812

i1 RNNS



First of all | agree that human remains and any items buried with them should
not be disturbed. However, when disturbance is unavoidable, human remains
and their associated funerary objects should be immediately and respectfully be
reburied or repatriated for reburial without study.

The fallacious argument foisted upon the public by archaeclogist and various
other specialists {effete academics), that the materials must be studied to
address justified research projects is patently offensive. Furthermore, when the
archaeologists or other specialists make the statement that, the scientific
research value outweighs any objections that the descendents may have, is
outrageous.

Policy comments regarding principle 3:

The last paragraph of this section states; "Federal agencies must recognize that
simple avoidance of a site does not necessarily ensure that site’s long-term
preservation”.

I recommend that the term must be deleted from the paragraph. The term must
imply that Federal agencies lack sufficient intellect to recognize the obvious.

The paragraph is less offensive as follows; "Federal agencies recognize that
simple avoidance of a site does not necessarily ensure that site’s long term
preservation”,

I think a reference to the last paragraph of Principle 6 would be appropriate after
the revised paragraph in Principle 3.

From: Merrick, Lee - Des Moines, A

Sent: Thursday, Movember 03, 2005 3:01 PM

To: Meyer, Donna - Washington, DC

Subject: RE: ACHP Burial Policy Working Principles
Donna

Per your request comment regarding the Burial Policy is attached Hopafully, it is not tod caustic

lee



From: Campbell, Chris [mailto:ccampbel@anthe.org)
Sent: Thursday, November 03, 2005 8:48 AM

To: Krug, Timothy - Palmer, AK

Ce: Reitz, Dan; Griffith, 8il

Subject: RE: ACHP Burial Policy Working Principhes

Hi Tim,
Thanks for forwarding this. | hadn't had time to look it up yet mysell.

I read through it, and have to say thal we are in alignment with it. 1 have been told by folks in the
SHPO's office and archaeological confractors that we have the best policy for dealing with human
remains in the State of Alaska We make an inadvertent discovery aboul once every othar year
and each tima it has worked out well | think this is because we recognize the significance of the
Tribe's rale in consultation and decision making. | have also helpad the SHPO streamline soma
consuliation proceduras. Formerly, the State required consultation with the local magistrate, who
usually knew nothing about what to do. | learned that the State Bureau of Vital Statistics is
actually the entity to notify for intermnment ! disinterment permits and guidance, Consequently, the
SHPO s now recommending thal the BVS be conlacled rather than the local magistrates.

Anyway, please do not fear — in this area, ANTHE is really doing a good job

From: Krusg, Timothy - Palmer, AK

Sent: Thursday, November 03, 2005 1:10 PM

To: Meyer, Donna - Washington, DC

Subject: FW: ACHP Burial Palicy Working Principles

I thaught you might be interested in what one our applicants has said Chris is also a
archaeologist performing environmenial reviews
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