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Barnes, Richardson & Colburn (Janes S. O Kelly) for the
plaintiff.

Robert D. McCallum Jr., Assistant Attorney Ceneral; John J.
Mahon, Acting Attorney in Charge, International Trade Field Ofi ce,
Commercial Litigation Branch, Cvil Dvision, U S Departnent of
Justice (Bruce N Stratvert); and Ofice of Assistant Chief
Counsel, International Trade Litigation, U S. Bureau of Custons and
Border Protection (Joseph M Spraragen), of counsel, for the
def endant .

AQUI LI NO, Judge: The parties have interposed cross-
motions for summary judgnent in this consolidated action, which
contests U.S. Custons Service classification of certain additives
inported fromltaly for animal feeds. Wile this court's careful,
albeit belated, review of these notions does not lead it to
concl ude that such judgnent can be entered, they do substantiate,
yet again, the accurul ated wi sdom enconpassed by USCI T Rul e 56(d)

that such notions aid in
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ascertain[ing] what materi al facts exi st without substan-
tial controversy and what material facts are actually and
in good faith controverted], ]
thereby streanmining preparation for and conduct of the trial on

the remaining material issue(s) of fact.

I
Subsequent to the filing of plaintiff's notion for
summary j udgnent, the defendant chose to respond with such a notion
of its owmn. This formof response has precipitated a formal notion
to strike by the plaintiff, which takes the position that defend-
ant's cross-nmotion "was not tinely filed in accordance with the

scheduling order in this case."

That order of the court issued pursuant to USCIT Rules 1
and 16 set a date certain for subm ssion of any dispositive
notions. The plaintiff nmet the deadline, whereas the defendant
twice noved for, and obtained, formal extensions of tinme "to
respond to plaintiff's notion for summary judgnent”. Wereupon the
plaintiff presses that "[i]n neither instance did defendant seek a
nodi fication of the scheduling order or request nore tinme to file
its own notion for summary judgnent."” Plaintiff's Motion to Strike

Def endant's Motion for Summary Judgnent, p. 2.

The precision of this notion to strike i s uninpeachabl e,

but, when faced with a simlar challenge by the plaintiff in
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Rol l erblade, Inc. v. United States, 24 CIT 812, 116 F. Supp. 2d 1247

(2000), aff'd, 282 F.3d 1349 (Fed. G r. 2002), the court determ ned
to accept "as such" the defendant's cross-notion for summary
j udgnment on the ground that the

practice of conbining the cross-notion for summary judg-

ment wwth the party's response to the original notion for

summary judgnment is an efficient use of court resources.
24 CI'T at 813 and 116 F. Supp.2d at 1250, n. 1. Since the notion to
strike at bar does not show any prejudice to the plaintiff as a
result of the nature of defendant's chosen response, this court
di scerns no basis for deviation fromthe determnation in Roller-
bl ade. | ndeed, all parties are at liberty to posit notions for
summary judgnent whenever, in the exercise of sound anal ysis, they
conme to conclude "that there is no genuine issue as to any materi al
fact and that the[y are] entitled to a judgnent as a matter of
law.” USCIT Rule 56(c). Mreover, it has | ong been the nandate in
an action like this that the court reach "the correct result[] by
what ever procedure is best suited to the case at hand." Jarvis

Clark Co. v. United States, 733 F.2d 873, 878, reh' g denied, 739

F.2d 628 (Fed.Cr. 1984) (enphasis in original). Here, that

procedure may well include cross-notions for summary judgnent.

I
The court's jurisdiction to hear and decide this matter
is pursuant to 28 U S.C. 88 1581(a), 2631(a). Cf. Defendant's

Reply Brief in Support of Mtion for Summary Judgnent and in
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Qpposition to Plaintiff's Response, p. 2, n. 3 ("the Governnent

wWthdraws its jurisdictional objections previously advanced").

As required by Rule 56, plaintiff's notion for summary
judgnent i s acconpani ed by a statenent of the material facts as to
which it contends there is no genuine issue to be tried. Included

therein are the foll owi ng avernents:

4. The i nport ed nerchandi se consi sts of Menadi one
SodiumBisulfite (hereinafter "MSB"), Menodi -
one Sodium Bisulfite Conplex (hereinafter
"MSBC'), Menadi one Di net hyl pyri m di nol Bisul f-
ite (herein after "MPB")and Menadi one N coti n-
amde Bilsulfite (hereinafter "M\B").

5. The chem cal structure of naturally occurring
Vitam n K; phyl | oqui none i s 2-nethyl - 3- phytyl -
1, 4-naphthoqui none. :

6. The chem cal structure of naturally occurring
Vitam n K, nenaquinone is 2-nethyl-3-all-
trans- pol yprenyl -1, 4-naphthoqui none.

7. Vitamn K, and vitamn K, are vitamns for
pur poses of the HTSUS and are cl assified under
headi ng 2936, HTSUS.

* * *

11. When MSB, MSBC, MPB or M\B is ingested, the
menadi one in these products is converted into
a form of vitamn K, specifically vitamn

K2(20)-

12. The principal use of the inported products is
as a conponent in aninmal feeds.

13. Custons excluded the inported products from
classification under headi ng 2936 because, as
interpreted by Custons, this headi ng does not
i nclude "synthetic substitutes for vitamns".
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14.

15.

17.

18.

19.

20.

21.

22.

The phrase "synthetic substitute for a vita-
m n" does not appear anywhere in the HISUS
statute enacted by Congress.

Def endant defines "synthetic substitute for a
vitam n" as "a synthesized chem cal conpound
that is not found in nature but has vitamn
activity. This differs froma synthetically
reproduced vitam n whose structure is found in
nature but has been synthesized from other
chem cals." .

The inported MSB was cl assified by Custons as
"Ketones and quinones, whether or not wth
ot her oxygen function, and their hal ogenated,
sul fonated, nitrated or nitrosated deriva-
tives: . . . Hal ogenated, sulfonated, nitrated
or nitrosated derivatives: Aromatic: . .

Q her", wunder subheading 2914.70.20, HTSUS,
dutiable at 11% ad val orem :

The i nported MSB has the sane nenadi one noi ety
(2-nmethyl -1, 4-naphthoquinone) as naturally
occurring Vitam n K, phyl | oqui none and nat u-
rally occurring Vitam n K, menaqui none.

The SB or sodium bisulfite portion of MSB is
excreted by the body after ingestion. :

Froma nutritional perspective, the nenadi one
(2-nmethyl -1, 4-naphthoquinone) noiety is the
nost i nportant conponent of MSB. . . .

* * *

The inmported MSBC was [also] classified by
Custons . . . under subheading 2914.70. 20,
HTSUS, [s ugr para. 17,] dutiable at 11% ad
val orem

The inported MSBC has the sanme nenadione
moi ety (2-methyl-1, 4-naphthoquinone) as na-
turally occurring Vitam n K; phyl | oqui none and
naturally occurring Vitam n K, nenaqui none.

Page 5
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23.

24.

25.

27.

28.

29.

30.

32.

33.

34.

35.

MSBC is essentially MSB with additional sodium
bi sulfite added for increased stability.

The SBC or sodiumbisul fite conpl ex portion of
MSBC i s excreted by the body after ingestion.

Froma nutritional perspective, the nenadi one
(2-nmethyl -1, 4-naphthoquinone) noiety is the
nmost i nmportant conponent of MSBC. . . .

* * *

The chem cal structure of MPB is 2-nethyl-1,
4- napht hoqui none 2- hydroxy-4, 6-di nmethyl pyri -
m dine bisulfite. . . .

The i nported MPB has t he sane nenadi one noi ety
(2-nmethyl -1, 4-naphthoquinone) as naturally
occurring Vitamn K; phylloquinone and natu-
rally occurring Vitam n K, nmenaqui none.

The PB portion of MPB is excreted by the body
after ingestion and has no nutritional val ue.

Froma nutritional perspective, the nenadi one
(2-nmethyl -1, 4-naphthoquinone) noiety is the
nost i nportant conmponent of MPB. . . .

* * *

Ni cotinam de is also known as ni aci nan de.

Ni acinamde is a vitamn described in heading
2936, HTSUS.

The bisulfite portion of M\B is excreted by
t he body after ingestion. :

The nicotinam de portion is not excreted by
the body after ingestion and provides niacin
or ni acinam de activity. oo

Page 6
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36. The nicotinam de portion of MNB is a vitamn,
as described in subheading 2936.29. 1530,
HTSUS. :

* * *

38. Defendant is unaware of any uses of M\B as a
conponent of aninmal feeds other than as a
source of vitanin Kactivity and ni acin. .1
The defendant admits wi thout any reservation all but one
of these avernents. See Defendant's Response to Plaintiff's State-
ment of Material Facts as to Which There i s No Genui ne D spute, pp.
1-4. As for that single, enunerated paragraph, 4, supra, the de-
fendant admts it with regard to MSB and MSBC but
[a]vers that none of the inported nerchandise is
described on the comrercial invoices as M\B, or MPB
or their equivalents.
Id. at 1, para. 4. As for defendant's own statenent of naterial

facts in support of its cross-notion, the plaintiff admts the

foll ow ng avernents contai ned therein:

2. M5B, MNB and MSBC are aromatic derivatives of

gui nones.
3. MPB is an aromatic heterocyclic conpound
containing a pyrimdine ring.
* * *
5. Menadi one is not the natural precursor of

vitamins K] in plants and K, i n bacteri a.

"Plaintiff's Rule 56(i) Statement of Material Facts as to
Whi ch No Genuine Dispute Exists (citations in support of each
averment omtted).
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6. The Menadione found in nature is not a pro-
vitam n of Phylloqui none.?

In sum there is agreenent between the parties wth
regard to many of the salient facts. Hence, the plaintiff also
agrees that HTSUS chapter 29 (1994)

contenpl ates that sone organic chem cal products nay be
described in nore than one of its headings. ©MSB, MSBC,
MPB and M\B are exanpl es of four such products.

Plaintiff's Menorandum p. 12. This nmeans that MSB, MNB and MSBC
are at |east arguably covered by HTSUS subheadi ng 2914. 70. 20 and
MPB by subheadi ng 2933.59. 70, as now posited by the defendant.

Be such concurrence as it may, a court

first construes the |anguage of the heading, and any
section or chapter notes in question, to determne
whet her the product at issue is classifiable under the
heading. Only after determ ning that a product is class-
i fiable under the heading should the court ook to the
subheadings to find the correct classification for the
mer chandi se. See GRI 1, 6. Furthernore, when determ n-
ing which heading is the nore specific, and hence the
nore appropriate for classification, a court should
conpare only the |anguage of the headings and not the
| anguage of the subheadings. See GRI 1, 3.

O lando Food Corp. v. United States, 140 F.3d 1437, 1440 (Fed.CGr.

1998); Schulstad USA Inc. v. United States, 26 CIT : , 240

F. Supp. 2d 1335, 1338 (2002)("GRI" referring to the HISUS Cener al

> Conpare Defendant's Statement of Additional Material Facts
as to Waich There is No Genuine Issue to be Tried, p. 1, paras.
2, 3, 5, 6 wth Plaintiff's Response to Defendant's Statenent of
Addi tional Material Facts as to Wiich There is No Genui ne |ssue
to be Tried, paras. 2, 3, 5, 6.



Consol i dat ed
Court No. 97-01-00117 Page 9

Rul es of Interpretation). As indicated above, the headi ngs favored
by the defendant are as foll ows:

2914 Ketones and quinones, whether or not wth
ot her oxygen function, and their hal ogenated,
sul fonated, nitrated, or nitrosated deriva-
tives[.]

2933 Heterocyclic conpounds with nitrogen hetero-
aton(s) only; nucleic acids and their salts].]

Headnote 3 to HTSUS chapter 29 provides, however, that

[ g oods which could be included in two or nore of the
headi ngs of this chapter are to be classified in that one
of those headi ngs which occurs last in nunerical order.

The plaintiff relies onthis note in pressing for classification of

its merchandi se under heading 2936, to wt:

Provitamns and vitamns, natural or reproduced by
synthesis (including natural concentrates), derivatives
t hereof used primarily as vitamns, and i nterm xtures of
t he foregoi ng, whether or not in any solvent].]

Wth regard to this rubric, the defendant conplains that the

plaintiff

ignores, conpletely, the Governnent's key point that
while the MsB, MSBC, MPB, and MNB undoubtedly are pro-
vitamns (al beit artificial provitam ns), they assuredly
do not reproduce natural provitam ns? and hence, cannot
be descri bed, and are not described, by the |anguage of
Headi ng 2936, HTSUS, which, by its terns, only covers
natural vitam ns, natural provitam ns, reproductions of
natural vitamns or provitam ns, and derivatives of na-
tural vitamns or provitamns.

Def endant's Reply Brief, pp. 1-2 (enphasis in original, footnote 3

omtted). Footnote 2 to this reply states in part:
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Repr oduce neans to produce a copy of sonething. |nasnuch
as the HTSUS heading, in issue, Heading 2936, provides
for "[p]rovitam ns and vitam ns, natural or reproduced by
synthesis," clearly, the only provitam ns described by
t hi s | anguage are natural provitam ns or reproductions of
natural provitamns, which MSB, MSBC, MB, and M\B
plainly are not. .o

Id. at 2, n. 2 (enphasis in original).

111
This reply by the defendant is the crux of the contro-
versy at bar. Having studied the affidavits of Dr. John W Sutti e,
Dr. T.M Frye, and Dr. Mark W LaVorgna, as wel| as Binder, Benson

& Fl ath, Eight 1, 4- Napht hoqui nones FromJugl ans, 28 Phytochem stry,

pp. 2799-2801 (1989), and Shils & Young, Vitamn K, Mdern Nu-
tritionin Health and Di sease, ch. 14 (7th ed. 1988), proffered by
the plaintiff in support of its instant notion, and havi ng conpared
their rather esoteric contents with those of the two affidavits of
Dr. Robert E. Ason filed on behalf of the defendant, the court is
unable to conclude that the parties cross-notions conpletely
satisfy the requirenent that "there be no genui ne i ssue of materi al

fact." Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986)

(enmphasis in original). The foregoing material matter articul ated
by the def endant nust be addressed at trial and subjected to cross-
exam nation, "which has been said to be the surest test of truth

and a better security than the oath."™ The Hanover Ins. Co. v.

United States, 25 T _ , _ , Slip Op. 01-57, p. 21 (2001).
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Thus, the parties' cross-notions for summary judgnent
must be, and they hereby are, denied. Counsel are directed to
confer and propose to the court on or before August 1, 2003 a
schedul e for the necessary preparation for, and conduct of, the
trial of those issue(s) of fact which are not already agreed to
herei n and which cannot be stipulated to in the pretrial order.
So order ed.

Dat ed: New Yor k, New Yor k
June 25, 2003

Judge



