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(v) The impact of the accommodation 
upon the operation of the facility, in-
cluding the impact on the ability of 
other employees to perform their du-
ties and the impact on the facility’s 
ability to conduct business. 

(q) Qualification standards means the 
personal and professional attributes in-
cluding the skill, experience, edu-
cation, physical, medical, safety and 
other requirements established by a 
covered entity as requirements which 
an individual must meet in order to be 
eligible for the position held or desired. 

(r) Direct Threat means a significant 
risk of substantial harm to the health 
or safety of the individual or others 
that cannot be eliminated or reduced 
by reasonable accommodation. The de-
termination that an individual poses a 
‘‘direct threat’’ shall be based on an in-
dividualized assessment of the individ-
ual’s present ability to safely perform 
the essential functions of the job. This 
assessment shall be based on a reason-
able medical judgment that relies on 
the most current medical knowledge 
and/or on the best available objective 
evidence. In determining whether an 
individual would pose a direct threat, 
the factors to be considered include: 

(1) The duration of the risk; 
(2) The nature and severity of the po-

tential harm; 
(3) The likelihood that the potential 

harm will occur; and 
(4) The imminence of the potential 

harm. 

§ 1630.3 Exceptions to the definitions 
of ‘‘Disability’’ and ‘‘Qualified Indi-
vidual with a Disability.’’ 

(a) The terms disability and qualified 
individual with a disability do not in-
clude individuals currently engaging in 
the illegal use of drugs, when the cov-
ered entity acts on the basis of such 
use. 

(1) Drug means a controlled sub-
stance, as defined in schedules I 
through V of section 202 of the Con-
trolled Substances Act (21 U.S.C 812) 

(2) Illegal use of drugs means the use 
of drugs the possession or distribution 
of which is unlawful under the Con-
trolled Substances Act, as periodically 
updated by the Food and Drug Admin-
istration. This term does not include 
the use of a drug taken under the su-

pervision of a licensed health care pro-
fessional, or other uses authorized by 
the Controlled Substances Act or other 
provisions of Federal law. 

(b) However, the terms disability and 
qualified individual with a disability 
may not exclude an individual who: 

(1) Has successfully completed a su-
pervised drug rehabilitation program 
and is no longer engaging in the illegal 
use of drugs, or has otherwise been re-
habilitated successfully and is no 
longer engaging in the illegal use of 
drugs; or 

(2) Is participating in a supervised re-
habilitation program and is no longer 
engaging in such use; or 

(3) Is erroneously regarded as engag-
ing in such use, but is not engaging in 
such use. 

(c) It shall not be a violation of this 
part for a covered entity to adopt or 
administer reasonable policies or pro-
cedures, including but not limited to 
drug testing, designed to ensure that 
an individual described in paragraph 
(b) (1) or (2) of this section is no longer 
engaging in the illegal use of drugs. 
(See § 1630.16(c) Drug testing). 

(d) Disability does not include: 
(1) Transvestism, transsexualism, 

pedophilia, exhibitionism, voyeurism, 
gender identity disorders not resulting 
from physical impairments, or other 
sexual behavior disorders; 

(2) Compulsive gambling, klep-
tomania, or pyromania; or 

(3) Psychoactive substance use dis-
orders resulting from current illegal 
use of drugs. 

(e) Homosexuality and bisexuality are 
not impairments and so are not disabil-
ities as defined in this part. 

§ 1630.4 Discrimination prohibited. 

It is unlawful for a covered entity to 
discriminate on the basis of disability 
against a qualified individual with a 
disability in regard to: 

(a) Recruitment, advertising, and job 
application procedures; 

(b) Hiring, upgrading, promotion, 
award of tenure, demotion, transfer, 
layoff, termination, right of return 
from layoff, and rehiring; 

(c) Rates of pay or any other form of 
compensation and changes in com-
pensation; 
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