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(4) A statement that the denial may
be appealed under §1600.8(a) and a de-
scription of the requirements for ap-
peal.

§1600.6 Disclosure of
records.

requested

(a) The Foundation shall make re-
quested records available to the public
to the greatest extent possible in keep-
ing with the FOIA, except that the fol-
lowing records are exempt from the
disclosure requirements:

(1) Records specifically authorized
under criteria established by an Execu-
tive order to be kept secret in the in-
terest of national defense or foreign
policy and which are, in fact, properly
classified pursuant to such Executive
order;

(2) Records related solely to the in-
ternal personnel rules and practices of
the Foundation;

(3) Records specifically exempted
from disclosure by statute (other than
5 U.S.C. 552(b)), provided that such
statute requires that the matters be
withheld from the public in such a
manner as to leave no discretion on the
issue or that the statute establishes
particular criteria for withholding in-
formation or refers to particular types
of matters to be withheld. An example
that applies to the Foundation is the
confidentiality protection for dispute
resolution communications provided
by the Administrative Dispute Resolu-
tion Act of 1996 (ADRA, 5 U.S.C. 571-
574).

(4) Records containing trade secrets
and commercial or financial informa-
tion obtained from a person and privi-
leged or confidential;

(5) Interagency or intra-agency
memoranda or letters which would not
be available by law to a party other
than an agency in litigation with the
Foundation;

(6) Personnel and medical files and
similar files the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy;

(7) Records or information compiled
for law enforcement purposes, but only
to the extent that the production of
such law enforcement records or infor-
mation:
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(i) could reasonably be expected to
interfere  with enforcement  pro-
ceedings;

(i) would deprive a person of a right
to a fair trial or an impartial adjudica-
tion;

(iii) could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(iv) could reasonably be expected to
disclose the identity of a confidential
source, including a State, local or for-
eign agency or authority or any pri-
vate institution which furnished infor-
mation on a confidential basis, and in
the case of a recorded or information
compiled by criminal law enforcement
authority in the course of a criminal
investigation or by an agency con-
ducting a lawful national security in-
telligence investigation, information
furnished by a confidential source;

(v) would disclose techniques and
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be ex-
pected to risk circumvention of the
law; or

(vi) could reasonably be expected to
endanger the life or physical safety of
any individual.

(8) Records contained in or related to
examination, operating, or condition
reports prepared by, or on behalf of, or
for the use of an agency responsible for
the regulation or supervision of finan-
cial institutions;

(9) Geological or geophysical infor-
mation and data, including maps, con-
cerning wells.

(b) If a requested record contains ex-
empted material along with non-
exempted material, all reasonable seg-
regable nonexempt material shall be
disclosed.

(c) Even if an exemption described in
paragraph (a) of this section may be
reasonably applicable to a requested
record, or portion thereof, the Founda-
tion may elect under the cir-
cumstances of any particular request
not to apply the exemption to such re-
quested record, or portion thereof, sub-
ject to the provisions in §1600.7 for con-
fidential commercial information. The
fact that the exemption is not applied
by the Foundation to any requested
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record, or portion thereof, has no prec-
edential significance as to the applica-
tion or non-application of the exemp-
tion to any other requested record, or
portion thereof, no matter when the re-
quest is received.

§1600.7 Special procedures for con-
fidential commercial information.

(a) Definitions. For purposes of this
section:

(1) Business submitter means any per-
son or entity which provides confiden-
tial commercial information, directly
or indirectly, to the Foundation and
who has a proprietary interest in the
information.

(2) Commercial-use requester means re-
questers seeking information for a use
or purpose that furthers the commer-
cial, trade, or profit interests of the re-
quester or the person on whose behalf
the request is made. In determining
whether a requester properly belongs
in this category, the Foundation shall
determine, whenever reasonably pos-
sible, the use to which a requester will
put the documents requested. Where
the Foundation has reasonable cause to
doubt the use to which a requester will
put the records sought, or where that
use is not clear from the request itself,
the Foundation shall seek additional
clarification before assigning the re-
quest to a specific category.

(3) Confidential commercial information
means records provided to the govern-
ment by a submitter that arguably
contain material exempt from disclo-
sure under Exemption 4 of the FOIA,
because disclosure could reasonably be
expected to cause substantial competi-
tive harm.

(b) In general. Confidential commer-
cial information provided to the Foun-
dation by a business submitter shall
not be disclosed pursuant to an FOIA
request except in accordance with this
section.

(c) Designation of business information.
Business submitters should use good-
faith efforts to designate, by appro-
priate markings, either at the time of
submission or at a reasonable time
thereafter, those portions of their sub-
missions which they deem to be pro-
tected under Exemption 4 of the FOIA,
5 U.S.C. 552(b)(4). Any such designation
will expire 10 years after the records
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were submitted to the government, un-
less the submitter requests, and pro-
vides reasonable justification for, a
designation period of longer duration.

(d) Predisclosure notification. (1) Ex-
cept as is provided for in paragraph (i)
of this section, the Foundation shall,
to the extent permitted by law, provide
a submitter with prompt written no-
tice of an FOIA request or administra-
tive appeal encompassing its confiden-
tial business information whenever re-
quired under paragraph (e) of this sec-
tion. Such notice shall either describe
the exact nature of the business infor-
mation requested or provide copies of
the records or portions thereof con-
taining the business information.

(2) Whenever the Foundation pro-
vides a business submitter with the no-
tice set forth in paragraph (e)(1) of this
section, the Foundation shall notify
the requester that the request includes
information that may arguably be ex-
empt from disclosure under Exemption
4 of the FOIA and that the person or
entity who submitted the information
to the Foundation has been given the
opportunity to comment on the pro-
posed disclosure of information.

(e) When notice is required. The Foun-
dation shall provide a business sub-
mitter with notice of a request when-
ever—

(1) The business submitter has in
good faith designated the information
as business information deemed pro-
tected from disclosure under 5 U.S.C.
552(b)(4); or

(2) The Foundation has reason to be-
lieve that the request seeks business
information the disclosure of which
may result in substantial commercial
or financial injury to the business sub-
mitter.

(f) Opportunity to object to disclosure.
Through the notice described in para-
graph (d) of this section, the Founda-
tion shall, to the extent permitted by
law, afford a business submitter at
least 10 working days within which it
can provide the Foundation with a de-
tailed written statement of any objec-
tion to disclosure. Such statement
shall demonstrate why the information
is contended to be a trade secret or
commercial or financial information
that is privileged or confidential and
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