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MEMORANDUM FORDEPARTMENT OF DEFENSEINSPECTORGENERAL

THROUGH: DIRECTOR,ACQUISITION RESOURCESAND ANALYSIS

SUBJECT: GAO Final Report"REBUILDING IRAQ: FiscalYear 2003 ContractAward
ProceduresandManagementChallenges,"datedJune1, 2004 GAO Code
120248/GAO-04-605

This is in responseto yourmemorandumof June18, 2004,requestingreview of

thesubjectfinal report in preparationof official DoD comments.Our proposed

commentson thefinal report areattached.My pointof contactfor this matter is

CraigCurtis at 703 614-6719andcraig.curtisosd.mi1.

Attachment:
As stated

0

Deidre A. Lee
Director, DefenseProcurement&

AcquisitionPolicy

Jr



Mr. William T. Woods
Director, Acquisition andSourcingManagement
U.S. GeneralAccountingOffice
441 G Street,N.W.
Washington,DC 20548

DearMr. Woods:

This is theDepartmentofDefenseDoD responseto the GAO report,
"REBUILDING IRAQ: FiscalYear2003 ContractAward ProceduresandManagement
Challenges,"datedJune1, 2004 GAO Code 120248/GAO-04-605.We havereceived
thefinal report andnotethat our commentson the earlierdraft of this reportareset out in
Applendix III, andreiteratethat theDepartment’spositionin this matterhasnot changed.

Enclosedareupdatesto therecommendationswhich are listed on page43 of your
report andresponsesto yourcommentswhicharelisted on page46 of your report. My
point ofcontactfor this effort is Mr. CraigCurtis, 703 614-6719or
craig.curtisosd.mil.

Sincerely,

DeidreA. Lee
Director, DefenseProcurement&

AcquisitionPolicy

Enclosures:
As stated
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GAO REPORT - DATED JUNE 1, 2004
GAO CODE 120248/GAO-04-605

"REBUILDING IRAQ: FISCAL YEAR 2003 CONTRACT AWARD
PROCEDURES AND MANAGEMENT CHALLENGES"

DEPARTMENT OF DEFENSE UPDATES TO THE RECOMMENDATIONS AND
RESPONSESTO THE COMMENTS

RECOMMENDATION 1: The GAO recommendedthat the SecretaryoftheArmy review the
out-of-scopetaskordersfor Iraqimediaandsubjectmatterexperts,issuedby theDefense
ContractingCommand-Washington,andtakethenecessaryremedialactions.
p. 33/GAODraft Report

GAO COMMENT: Thereis no specificGAO commentto theDoD response.

UPDATE: DefenseContractingCommand-Washingtonagreeswith the GAO findings
concerningout of scopework for theordersawardedto SAIC for theIraq MediaNetworkand
thesubjectmatterexperts. Contractingofficers orderingthe out of scopeworkhavebeenmade
awarethattheiractionswere improper. DCC-Whasinstitutedagencywide training in a number
of topicsincluding theneedto carefullyreviewthescopeofwork of a contractto determine
what maybe legitimatelyorderedfrom that contract. In thecaseof orderingagainsta GSA
FederalSupplyScheduleFSS contract,for example,this would requirethecontractingofficer
to comparethescopeof work in theFSS contractwith thescopeof work underthecurrent
requirementto determineif thereis an adequatefit for scope. We are hopefulthat this training,
whichwill be periodicallyrepeated,will be sufficient to precludearecurrenceof this typeof
contractingproblem. In addition,ourpost awardreviewswill includean assessmentof whether
workbeingrequiredis within scopeof thebasiccontract.
DoD considersthisactionclosed.

RECOMMENDATION2: The GAO recommendedthat the Secretaryof theArmy ensurethat
any futuretaskordersundertheLogisticsCivil AugmentationProgramLOGCAP contractfor
Iraq reconstructionactivities arewithin the scopeofthat contract. p. 33/GAODraft Report

GAO COMMENT 1: TheDepartmentof DefenseDoD incorrectlynotedthatthe
recommendationwasbasedon only oneinstance. In additionto theexamplecited by DoD, we
alsoexpressedconcernaboutwhetherthetaskordersto provide logistical supportfor the
CoalitionProvisionalAuthority CPA andto theNew Iraqi Army trainingprogramwerewithin
thescopeof theunderlyingLogisticsCivil AugmentationprogramLOGCAP contract.

UPDATE: Perthe initial response,theProcuringContractingOfficer for theLOGCAP contract
reviewseachproposedScopeofWork which will resultin a taskorderand makesa
determinationwhethertheactionis within the scopeofthe contract. Appropriatelegal advice is
obtainedasnecessary.
DoD considersthis actionclosed.



RECOMMENDATION 3: The GAO recommendedthatthe Secretaryof theArmy addressand
resolveall outstandingissuesin connectionwith thependingjustificationsand approvalsfor the
contractsandrelatedtask ordersusedby the Army Corpsof Engineersto restoreIraq’s
electricityinfrastructure.p. 33/GAODraft Report

GAOCOMMENT: Thereis no specificGAO commentto the DoD response.

UPDATE: All TaskOrdersfor this work havebeendefinitized, as of 05 May 2004. Following
arethe Task Ordernumbers,contractnumbers,datesof definitization,anddefinitized amounts:
1. DACA78-03-D-0004WGI TaskOrder0002 for RestoreIraqi Electricity wasdefinitized on
5 May04in the amountof $300,318,460;2. DACA78-03-D-0005Fluor Task Order0006for
RestoreIraqi Electricity wasdefinitized on 3 Mar 04 in the amountof $295,257,226;and, 3.
DACA78-03-D-0006Perini Task Order0002for RestoreIraqi Electricitywas definitizedon 26
Mar04 in theamountof $356,497,194.
DoD considersthis actionclosed.

RECOMMENDATION 4: The GAO recommendedthat the Secretaryof Army direct the
CommandingGeneral,Army Field SupportCommandandthe CommandingGeneralandChief
of Engineers,U.S. Army Corpsof Engineers,to definitize outstandingcontractsandtask orders
assoonaspossible. P. 33/GAODraft Report

GAOCOMMENT 2: The actionsbeing takenby the Army Field SupportCommandare
positive stepsto monitor progressin reachingagreementon the contracts’ keytermsand
conditions. DoD did not indicate,however,what stepstheArmy Corpsof Engineerswas taking
to definitize theactionsfor which the Corps is responsible.As notedin table 7, the Army Corps
ofEngineershadtwo undefinitizedcontractsobligatingmorethan$1.5 billion as of March 2004.

UPDATE: RegardingtheRestoreIraq’s Oil Infrastructure-- As of 12 July 2004theNot-to
*Exceedamountis $2,511,887,044for contractDACA63-03-D-0005. Of this amount
$58,456,000hasbeendefinitized. The balanceto be negotiated/definitizedis $2,453,431,044or
98 percent. Pendingreleaseof DCAA auditsby 31 July 2004shouldenablerapiddefinitization
ofthe remainingbalance.

RECOMMENDATION 5: The GAO recommendedthatthe Secretaryof Defense,in
consultationwith theAdministrator,U.S. Agency for InternationalDevelopment,evaluatethe
lessonslearnedin Iraq anddevelopa strategyfor assuringthat adequateacquisitionstaffand
otherresourcescanbe madeavailablein a timely manner. p. 33/GAODraft Report

GAOCOMMENT: Thereis no specificGAO commentto the DoD response.

UPDATE: DPAP is canvassingDoD componentsto determinethe availability of existingand
plannedstudiesto enableinsertionof acquisitionplanningandsupportfor future contingency
operations.



GAO COMMENT3: DoD assertsthat thedeterminationandfindingwasnot madeon a class
basisbecauseit includeda commonjustification for 26 specifically identified"particular
procurements."TheFederalAcquisition RegulationFAR providesfor determinationand
findings for individual contractactionsFAR 1.702anda classof contractactionsFAR 1.703.
Becausethedeterminationandfinding encompasses26 contractactions,we concludedthat it is a
classdeterminationand finding. Specificallyenumeratingmembersof theclassdoesnotalter
thefundamentalfactthat it is for morethanoneaction. Classdeterminationandfindings are
specificallyprohibitedby FAR 6.302-7c4. As to thequestionsof authorityto executethe
determinationandfinding, we do notdisputethat theDeputy Secretaryhasbroadauthorityto act
on behalfofthe Secretary.W note,however,that theplain languageof the law providesthat
authorityto approvepublic interestexceptionsmaynot be delegated’andconcludethat the
DeputySecretarydid nothaveauthorityin this instance.
Footnote: With regardto thepublic interestexception10 U.S.C.2304c7, thelaw
specificallystatesthat, "the authorityof theheadof an agencyundersubsectionc7 maynot
be delegated."10 U.S.C.2304d2.

DoDRESPONSE: DoD commentson theearlierdraft ofthis reportareset out in
Applendix III, andthe Departmentconfirmsthat the original positionin this matterhas
not changed.

GAOCOMMENT4: Legal analysisby its naturereflectsopinion. In theopinionof GAO, the
Army, and DoD, theactual restorationof Iraqi oil infrastructurewasnot within the scopeof the
LOGCAP contract. We alsonotedthat theLOGCAP contractanticipatescontingencyplanning
or work that canbe executedunderthecontract. In otherwords,contingencyplanningis within
thescopeof thecontract. In this instance,all partiesagreethatactual restorationoftheoil
infrastructurewasnot within thescopeofthecontract. Consequently,we concludedthat
planningtheoil infrastructurerestorationwasalsonot within the scopeofthecontract.

We would encouragethecontractingofficer to continueto obtain legal assistancegiventhe
complexityof theLOGCAP contract,but we alsobelievethat DoD needsto ensureanalytical
rigor in its reviewof task orders.

DoDRESPONSE: DoD commentson the earlierdraft ofthis reportareset out in
Applendix III, andtheDepartmentconfirmsthatthe original positionin this matterhas
not changed.


