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Equal Employment Opportunity Comm. § 1620.27 

§ 1620.26 Red circle rates. 
(a) The term ‘‘red circle’’ rate is used 

to describe certain unusual, higher 
than normal, wage rates which are 
maintained for reasons unrelated to 
sex. An example of bona fide use of a 
‘‘red circle’’ rate might arise in a situa-
tion where a company wishes to trans-
fer a long-service employee, who can 
no longer perform his or her regular 
job because of ill health, to different 
work which is now being performed by 
opposite gender-employees. Under the 
‘‘red circle’’ principle the employer 
may continue to pay the employee his 
or her present salary, which is greater 
than that paid to the opposite gender 
employees, for the work both will be 
doing. Under such circumstances, 
maintaining an employee’s established 
wage rate, despite a reassignment to a 
less demanding job, is a valid reason 
for the differential even though other 
employees performing the less demand-
ing work would be paid at a lower rate, 
since the differential is based on a fac-
tor other than sex. However, where 
wage rate differentials have been or are 
being paid on the basis of sex to em-
ployees performing equal work, rates of 
the higher paid employees may not be 
‘‘red circled’’ in order to comply with 
the EPA. To allow this would only con-
tinue the inequities which the EPA was 
intended to cure. 

(b) For a variety of reasons an em-
ployer may require an employee, for a 
short period, to perform the work of a 
job classification other than the em-
ployee’s regular classification. If the 
employee’s rate for his or her regular 
job is higher than the rate usually paid 
for the work to which the employee is 
temporarily reassigned, the employer 
may continue to pay the higher rate 
under the ‘‘red circle’’ principle. For 
instance, an employer who must reduce 
help in a skilled job may transfer em-
ployees to less demanding work with-
out reducing their pay, in order to have 
them available when they are again 
needed for their former jobs. Although 
employees traditionally engaged in 
performing the less demanding work 
would be paid at a lower rate than 
those employees transferred from the 
more skilled jobs, the resultant wage 
differential would not constitute a vio-
lation of the equal pay provisions since 

the differential is based on factors 
other than sex. This would be true dur-
ing the period of time for which the 
‘‘red circle’’ rate is bona fide. Tem-
porary reassignments may also involve 
the opposite relationship of wage rates. 
Thus, an employee may be required, 
during the period of temporary reas-
signment, to perform work for which 
employees of the opposite sex are paid 
a higher wage rate than that paid for 
the duties of the employee’s regular job 
classification. In such a situation, the 
employer may continue to pay the re-
assigned employee at the lower rate, if 
the rate is not based on quality or 
quantity of production , and if the re-
assignment is in fact a temporary one. 
If, however, a piece rate is paid em-
ployees of the opposite sex who per-
form the work to which the employee 
in question is reassigned, failure to pay 
the reassigned employee the same 
piece rate paid such other employees 
would raise questions of discrimination 
based on sex. Also, failure to pay the 
higher rate to a reassigned employee 
after it becomes known that the reas-
signment will not be of a temporary 
nature would raise a question whether 
sex rather than the temporary nature 
of the assignment is the real basis for 
the wage differential. Generally, fail-
ure to pay the higher rate to an em-
ployee reassigned for a period longer 
than one month will raise questions as 
to whether the reassignment was in 
fact intended to be temporary. 

§ 1620.27 Relationship to the Equal 
Pay Act of title VII of the Civil 
Rights Act. 

(a) In situations where the jurisdic-
tional prerequisites of both the EPA 
and title VII of the Civil Rights Act of 
1964, as amended, 42 U.S.C. 200e et seq., 
are satisfied, any violation of the 
Equal Pay Act is also a violation of 
title VII. However, title VII covers 
types of wage discrimination not ac-
tionable under the EPA. Therefore, an 
act or practice of an employer or labor 
organization that is not a violation of 
the EPA may nevertheless be a viola-
tion of title VII. 

(b) Recovery for the same period of 
time may be had under both the EPA 
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and title VII so long as the same indi-
vidual does not receive duplicative re-
lief for the same wrong. Relief is com-
puted to give each individual the high-
est benefit which entitlement under ei-
ther statute would provide. (e.g., liq-
uidated damages may be available 
under the EPA but not under title VII.) 
Relief for the same individual may be 
computed under one statute for one or 
more periods of the violation and under 
the other statute for other periods of 
the violation. 

(c) The right to equal pay under the 
Equal Pay Act has no relationship to 
whether the employee is in the lower 
paying job as a result of discrimination 
in violation of title VII. Under the EPA 
a prima facie violation is established 
upon a showing that an employer pays 
different wages to employees of oppo-
site sexes for equal work on jobs re-
quiring equal skill, effort and responsi-
bility, and which are performed under 
similar working conditions. Thus, the 
availability of a remedy under title VII 
which would entitle the lower paid em-
ployee to be hired into, or to transfer 
to, the higher paid job does not defeat 
the right of each person employed on 
the lower paid job to the same wages as 
are paid to a member of the opposite 
sex who receives higher pay for equal 
work. 

§ 1620.28 Relationship to other equal 
pay laws. 

The provisions of various State or 
local laws may differ from the equal 
pay provisions set forth in the FLSA. 
No provisions of the EPA will excuse 
noncompliance with any State or other 
law establishing fewer defenses or more 
liberal work criteria than those of the 
EPA. On the other hand, compliance 
with other applicable legislation will 
not excuse violations of the EPA. 

§ 1620.29 Relationship to other labor 
laws. 

If a higher minimum wage than that 
required under the FLSA is applicable 
to a particular sex pursuant to State 
law, and the employer pays the higher 
State minimum wage to male or fe-
male employees, it must also pay the 
higher rate to employees of the oppo-
site sex for equal work in order to com-
ply with the EPA. Similarly, if over-

time premiums are paid to members of 
one sex because of a legal requirement, 
such premiums must also be paid to 
employees of the other sex. 

§ 1620.30 Investigations and compli-
ance assistance. 

(a) As provided in sections 9, 11, 16, 
and 17 of the FLSA, the Commission 
and its authorized representatives 
under the Act may (1) investigate and 
gather data; (2) enter and inspect es-
tablishments and records, and make 
transcriptions thereof, and interview 
individuals; (3) advise employers re-
garding any changes necessary or de-
sirable to comply with the Act; (4) sub-
poena witnesses and order production 
of documents and other evidence; (5) 
supervise the payment of amounts 
owing pursuant to section 16(c) of the 
FLSA; (6) initiate and conduct litiga-
tion. 

(b) The General Counsel, District Di-
rectors, Washington Field Office Direc-
tor, and the Program Director, Office 
of Program Operations, or the des-
ignees of any of them are hereby dele-
gated authority to exercise the powers 
enumerated in paragraphs (a) (1), (2), 
(3), and (5) of this section and to serve 
subpoenas. The General Counsel is del-
egated authority to seek preliminary 
relief under the Act. The General Coun-
sel is hereby delegated authority to 
initiate other litigation at the direc-
tion of the Commission and to conduct 
such litigation. 

(c) The identity or identifying details 
of persons giving information in con-
fidence as to violations of the Act shall 
not be disclosed unless necessary in a 
court proceeding. 

[46 FR 4888, Jan. 19, 1981, as amended at 47 
FR 46276, Oct. 18, 1982; 50 FR 30700, July 29, 
1985. Redesignated at 51 FR 29819, Aug. 20, 
1986, and amended at 54 FR 32063, Aug. 4, 
1989] 

§ 1620.31 Issuance of subpoenas. 
(a) With respect to the enforcement 

of the Equal Pay Act, any member of 
the Commission shall have the author-
ity to sign a subpoena requiring: 

(1) The attendance and testimony of 
witnesses; 

(2) The production of evidence includ-
ing, but not limited to, books, records, 
correspondence, or documents, in the 
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