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premium payments for work on Satur-
days, Sundays, holidays, regular days 
of rest or other days or hours in excess 
or outside of the employee’s regular 
days or hours of work are deemed re-
muneration for employment and there-
fore wage payments that must be con-
sidered in applying the EPA, even 
though not a part of the employee’s 
‘‘regular rate.’’ 

§ 1620.11 Fringe benefits. 
(a) ‘‘Fringe benefits’’ includes, e.g., 

such terms as medical, hospital, acci-
dent, life insurance and retirement 
benefits; profit sharing and bonus 
plans; leave; and other such concepts. 

(b) It is unlawful for an employer to 
discriminate between men and women 
performing equal work with regard to 
fringe benefits. Differences in the ap-
plication of fringe benefit plans which 
are based upon sex-based actuarial 
studies cannot be justified as based on 
‘‘any other factor other than sex.’’ 

(c) Where an employer conditions 
benefits available to employees and 
their spouses and families on whether 
the employee is the ‘‘head of the house-
hold’’ or ‘‘principal wage earner’’ in the 
family unit, the overall implementa-
tion of the plan will be closely scruti-
nized. 

(d) It is unlawful for an employer to 
make available benefits for the spouses 
or families of employees of one gender 
where the same benefits are not made 
available for the spouses or families of 
opposite gender employees. 

(e) It shall not be a defense under the 
EPA to a charge of sex discrimination 
in benefits that the cost of such bene-
fits is greater with respect to one sex 
than the other. 

(f) It is unlawful for an employer to 
have a pension or retirement plan 
which, with respect to benefits, estab-
lishes different optional or compulsory 
retirement ages based on sex or which 
otherwise differentiates in benefits on 
the basis of sex. 

[51 FR 29816, Aug. 20, 1986; 51 FR 32636, Sept. 
15, 1986] 

§ 1620.12 Wage ‘‘rate.’’ 
(a) The term wage ‘‘rate,’’ as used in 

the EPA, refers to the standard or 
measure by which an employee’s wage 
is determined and is considered to en-

compass all rates of wages whether cal-
culated on a time, commission, piece, 
job incentive, profit sharing, bonus, or 
other basis. The term includes the rate 
at which overtime compensation or 
other special remuneration is paid as 
well as the rate at which straight time 
compensation for ordinary work is 
paid. It further includes the rate at 
which a draw, advance, or guarantee is 
paid against a commission settlement. 

(b) Where a higher wage rate is paid 
to one gender than the other for the 
performance of equal work, the higher 
rate serves as a wage standard. When a 
violation of the Act is established, the 
higher rate paid for equal work is the 
standard to which the lower rate must 
be raised to remedy a violation of the 
Act. 

§ 1620.13 ‘‘Equal Work’’—What it 
means. 

(a) In general. The EPA prohibits dis-
crimination by employers on the basis 
of sex in the wages paid for ‘‘equal 
work on jobs the performance of which 
requires equal skill, effort and respon-
sibility and which are performed under 
similar working conditions * * *.’’ The 
word ‘‘requires’’ does not connote that 
an employer must formally assign the 
equal work to the employee; the EPA 
applies if the employer knowingly al-
lows the employee to perform the equal 
work. The equal work standard does 
not require that compared jobs be iden-
tical, only that they be substantially 
equal. 

(b) ‘‘Male jobs’’ and ‘‘female jobs.’’ (1) 
Wage classification systems which des-
ignate certain jobs as ‘‘male jobs’’ and 
other jobs as ‘‘female jobs’’ frequently 
specify markedly lower rates for the 
‘‘females jobs.’’ Such practices indicate 
a pay practice of discrimination based 
on sex. It should also be noted that it 
is an unlawful employment practice 
under title VII of the Civil Rights Act 
of 1964 to classify a job as ‘‘male’’ or 
‘‘female’’ unless sex is a bona fide occu-
pational qualification for the job. 

(2) The EPA prohibits discrimination 
on the basis of sex in the payment of 
wages to employees for work on jobs 
which are equal under the standards 
which the Act provides. For example, 
where an employee of one sex is hired 
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or assigned to a particular job to re-
place an employee of the opposite sex 
but receives a lower rate of pay than 
the person replaced, a prima facie vio-
lation of the EPA exists. When a prima 
facie violation of the EPA exists, it is 
incumbent on the employer to show 
that the wage differential is justified 
under one or more of the Act’s four af-
firmative defenses. 

(3) The EPA applies when all employ-
ees of one sex are removed from a par-
ticular job (by transfer or discharge) so 
as to retain employees of only one sex 
in a job previously performed inter-
changeably or concurrently by employ-
ees of both sexes. If a prohibited sex- 
based wage differential had been estab-
lished or maintained in violation of the 
EPA when the job was being performed 
by employees of both sexes, the em-
ployer’s obligation to pay the higher 
rate for the job cannot be avoided or 
evaded by the device of later confining 
the job to members of the lower paid 
sex. 

(4) If a person of one sex succeeds a 
person of the opposite sex on a job at a 
higher rate of pay than the prede-
cessor, and there is no reason for the 
higher rate other than difference in 
gender, a violation as to the prede-
cessor is established and that person is 
entitled to recover the difference be-
tween his or her pay and the higher 
rate paid the successor employee. 

(5) It is immaterial that a member of 
the higher paid sex ceased to be em-
ployed prior to the period covered by 
the applicable statute of limitations 
period for filing a timely suit under the 
EPA. The employer’s continued failure 
to pay the member of the lower paid 
sex the wage rate paid to the higher 
paid predecessor constitutes a prima 
facie continuing violation. Also, it is 
no defense that the unequal payments 
began prior to the statutory period. 

(c) Standards for determining rate of 
pay. The rate of pay must be equal for 
persons performing equal work on jobs 
requiring equal skill, effort, and re-
sponsibility, and performed under simi-
lar working conditions. When factors 
such as seniority, education, or experi-
ence are used to determine the rate of 
pay, then those standards must be ap-
plied on a sex neutral basis. 

(d) Inequalities in pay that raise ques-
tions under the Act. It is necessary to 
scrutinize those inequalities in pay be-
tween employees of opposite sexes 
which may indicate a pattern of dis-
crimination in wage payment that is 
based on sex. Thus, a serious question 
would be raised where such an inequal-
ity, allegedly based on a difference in 
job content, is in fact one in which the 
employee occupying the job purport-
edly requiring the higher degree of 
skill, effort, or responsibility receives 
the lower wage rate. Likewise, because 
the EPA was designed to eliminate 
wage rate differentials which are based 
on sex, situations will be carefully 
scrutinized where employees of only 
one sex are concentrated in the lower 
levels of the wage scale, and where 
there does not appear to be any mate-
rial relationship other than sex be-
tween the lower wage rates paid to 
such employees and the higher rates 
paid to employees of the opposite sex. 

(e) Job content controlling. Application 
of the equal pay standard is not de-
pendent on job classifications or titles 
but depends rather on actual job re-
quirements and performance. For ex-
ample, the fact that jobs performed by 
male and female employees may have 
the same total point value under an 
evaluation system in use by the em-
ployer does not in itself mean that the 
jobs concerned are equal according to 
the terms of the statute. Conversely, 
although the point values allocated to 
jobs may add up to unequal totals, it 
does not necessarily follow that the 
work being performed in such jobs is 
unequal when the statutory tests of the 
equal pay standard are applied. Job ti-
tles are frequently of such a general 
nature as to provide very little guid-
ance in determining the application of 
the equal pay standard. For example, 
the job title ‘‘clerk’’ may be applied to 
employees who perform a variety of du-
ties so dissimilar as to place many of 
them beyond the scope of comparison 
under the Act. Similarly, jobs included 
under the title ‘‘stock clerk’’ may in-
clude an employee of one sex who 
spends all or most of his or her work-
ing hours in shifting and moving goods 
in the establishment whereas another 
employee, of the opposite sex, may also 
be described as a ‘‘stock clerk’’ but be 
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engaged entirely in checking inven-
tory. In the case of jobs identified by 
the general title ‘‘retail clerk’’, the 
facts may show that equal skill, effort, 
and responsibility are required in the 
jobs of male and female employees not-
withstanding that they are engaged in 
selling different kinds of merchandise. 
In all such situations, the application 
of the equal pay standard will have to 
be determined by applying the terms of 
the Act to the specific facts involved. 

§ 1620.14 Testing equality of jobs. 
(a) In general. What constitutes equal 

skill, equal effort, or equal responsi-
bility cannot be precisely defined. In 
interpreting these key terms of the 
statute, the broad remedial purpose of 
the law must be taken into consider-
ation. The terms constitute separate 
tests, each of which must be met in 
order for the equal pay standard to 
apply. It should be kept in mind that 
‘‘equal’’ does not mean ‘‘identical.’’ In-
substantial or minor differences in the 
degree or amount of skill, or effort, or 
responsibility required for the perform-
ance of jobs will not render the equal 
pay standard inapplicable. On the other 
hand, substantial differences, such as 
those customarily associated with dif-
ferences in wage levels when the jobs 
are performed by persons of one sex 
only, will ordinarily demonstrate an 
inequality as between the jobs justi-
fying differences in pay. However, dif-
ferences in skill, effort or responsi-
bility which might be sufficient to jus-
tify a finding that two jobs are not 
equal within the meaning of the EPA if 
the greater skill, effort, or responsi-
bility has been required of the higher 
paid sex, do not justify such a finding 
where the greater skill, effort, or re-
sponsibility is required of the lower 
paid sex. In determining whether job 
differences are so substantial as to 
make jobs unequal, it is pertinent to 
inquire whether and to what extent 
significance has been given to such dif-
ferences in setting the wage levels for 
such jobs. Such an inquiry may, for ex-
ample, disclose that apparent dif-
ferences between jobs have not been 
recognized as relevant for wage pur-
poses and that the facts as a whole sup-
port the conclusion that the differences 
are too insubstantial to prevent the 

jobs from being equal in all significant 
respects under the law. 

(b) Illustrations of the concept. Where 
employees of opposite sexes are em-
ployed in jobs in which the duties they 
are required to perform and the work-
ing conditions are substantially the 
same, except that an employee of one 
sex is required to perform some duty or 
duties involving a higher skill which 
an employee of the other sex is not re-
quired to perform, the fact that the du-
ties are different in this respect is in-
sufficient to remove the jobs from the 
application of the equal pay standard if 
it also appears that the employer is 
paying a lower wage rate to the em-
ployee performing the additional du-
ties notwithstanding the additional 
skill which they involve. In other situ-
ations, where employees of the oppo-
site sex are employed in jobs which are 
equal in the levels of skill, effort, and 
responsibility required for their per-
formance, it may be alleged that the 
assignment to employees of one sex but 
not the other of certain duties requir-
ing less skill makes the jobs too dif-
ferent for comparison under the equal 
pay provisions. But so long as the high-
er level of skill is required for the per-
formance of the jobs occupied by em-
ployees of both sexes, the fact that 
some of the duties assigned to employ-
ees of one sex require less skill than 
the employee must have for the job as 
a whole does not warrant any conclu-
sion that the jobs are outside the pur-
view of the equal pay standard. 

(c) Determining equality of job content 
in general. In determining whether em-
ployees are performing equal work 
within the meaning of the EPA, the 
amounts of time which employees 
spend in the performance of different 
duties are not the sole criteria. It is 
also necessary to consider the degree of 
difference in terms of skill, effort, and 
responsibility. These factors are re-
lated in such a manner that a general 
standard to determine equality of jobs 
cannot be set up solely on the basis of 
a percentage of time. Consequently, a 
finding that one job requires employees 
to expend greater effort for a certain 
percentage of their working time than 
employees performing another job, 
would not in itself establish that the 
two jobs do not constitute equal work. 
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