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RESOLUTION
Should trial courts in the Ninth Circuit allow counsel, subject to permission granted by the juror
and reasonable constraints developed by local rule to protect the deliberative process, to
interview jurors following the trial to discuss the trial experience?

Judges Lawyers Overall

Yes No No Vote Yes No No Vote Yes No No Vote

93 29 0 100 9 0 193 38 0



RESOLUTION TO ALLOW TRIAL COUNSEL

ACCESS TO JURORS FOLLOWING TRIAL

WHEREAS:

By local rule or practice, nine of the fifteen districts within the Ninth Circuit allow

counsel to interview jurors after trial;

Six districts in the Ninth Circuit prohibit counsel from interviewing jurors after trial;

(See attached list of practice in each district.)

Experience has shown that trial lawyers can improve their advocacy skill, the

presentation of evidence, and their ability to advise clients regarding the future conduct of their

affairs by having the ability to talk with and receive feedback from jurors following trial;

In those districts that pennit counsel to interview jurors after trial, reasonable measures,

such as admonitions from the Court and restrictions on a juror's competency as a witness (Fed.

R. Evid. 606(b», adequately prevent lawyers from abusing their access to jurors; and

A uniform practice throughout the Circuit will serve the administration ofjustice.

ACCORDINGLY, IT IS RESOLVED that trial courts in the Ninth Circuit shall allow

counsel, subject to permission granted by the juror and reasonable constraints developed by local

rule to protect the deliberative process, to interview jurors following trial to discuss the trial

experience.



STATEMENT IN FAVOR OF RESOLUTION

A majority of districts in the Ninth Circuit allow attorneys to interview jurors after the

trial has concluded and the practice law works well in those districts. Jurors may be instructed

that they can. but are not required, to talk with lawyers. so the jurors understand they have

control over the situation. Attorney conduct can be monitored if jurors are instructed to infonn

the court jfan attorney fails to respect their wishes.

The Resolution does not challenge the principle that the deliberative process is inviolate

and jurors should not be questioned about it. Interviewing jurors to improve an attorney's

effectiveness is not the same as, and need not lead to, impeaching the jury verdict. The Western

District of Washington specifically relies on case law that deals with impeachment of a verdict to

prohibit juror interviews. E.g., Local Rules W.D. Wash., CR 47 (citing Smith v. Cupp, 457 F.2d

1098 (9lh Cir. 1972) (no constitutional violation to deny criminal defendant opportunity to

interrogate jurors as to possible, but unspecified, juror misconduct); Northern Pacific Railway

Co. v. Me/y, 219 F.2d 199, 202 (9" Cir. 1954) Ourors may not impeach their verdict ;'ith

affidavits concerning jurors' mental processes). (A copy of Mely is attached.) This case law

should not be used, however, to prevent an attorney from learning how effective her cross­

examination was or the impression left by a certain witness. First, the language relied on in the

Mely case to prohibit juror contact, quoted below in the statement opposing the Resolution, is

dictum; it is not necessary to the court's decision. Second, Fed. R. Evid. 606(b) prohibits

testimony by a juror regarding the deliberative process or influences upon a juror's mental

processes during deliberations, the issue involved in the Meiy case. Accordingly, if juror



interviews were to lead to impeachment of the deliberative process, the court has a tool to deal

with it.

The prohibition on juror interviews is over-broad, barring legitimate and constructive

juror contact at the same time it purports to protect against impeaching the verdict. As

demonstrated by the majority of districts that allow juror interviews, the sanctity of the

deliberative process is not jeopardized if attorneys are allowed to interview jurors, with a juror's

permission, about other matters. Blanket prohibitions on juror interviews should be eliminated,

and attorneys should be allowed to interview jurors after a verdict has been entered and the jury

has been dismissed. The Resolution should be passed so districts can provide clear instructions

on the proper scope ofjuror interviews.

STATEMENT AGAINST RESOLUTION

Allowing attorneys to interview jurors post-verdict simply opens the door for abuses.

Proponents of the Resolution place too fine a line between acceptable and unacceptable

discussions with a juror. Interviewing a juror as to the effectiveness of an attorney's cross­

examination, for example, necessarily implicates the effect of that examination on the juror's

mental processes 'during deliberations. Moreover, it is unrealistic to think. that attorneys will

limit their questions to superficial advocacy techniques and will refrain from asking about the

importance of substantive issues. If the prohibition on juror interviews is eliminated, motions

for new trials or to set aside verdicts will rise as zealous attorneys uncover infonnation about the

deliberative process that could benefit their clients.



Jurors perform a valuable community service. When they are dismissed from a case.

their service is concluded and they should not be harassed or delayed by attorneys. Jury service

can be emotionally difficult and exhausting. The court conveys its respect for the contributions

made by jurors by insulating them from further interrogation by attorneys.

Ninth Circuit precedent provides:

[I]t is improper and unethical for lawyers, court attaches or judges in a particular
case to make public the transactions in the jury room or to interview jurors to
discover what was the course ofdeliberation of a trial jury.

Northern Pacific Railway Ca. v. Me/y, 219 F.2d 199,202 (9" Cir. 1954). Accordingly, the

districts that currently allow juror interviews should discontinue the practice to conform to this

precedent. Indeed. Oregon Rule of Professional Conduct 3.5(c) forbids an attorney from

communicating with a juror after discharge of the jury if, among other things, the commUIJication

is prohibited by law or court order. If Mely and other Ninth Circuit precedent is not binding

throughout the Circuit. each district should be able to develop local practices that reflect that

district's views regarding the benefits or detriments ofjuror interviews.

Nothing valuable is to be gained by allowing attorneys to interview jurors after trial.

Instead, attorneys. trained to push the envelope. will intrude on the private and protected

deliberative process of jurors, diminishing the esteem in which jurors hold the trial proceeding.

The risk is too great and the benefit too small to permit juror interviews. The Resolution should

be defeated.



ATIORNEY INTERVIEWS OF JURORS BY DISTRICT

District Post-Trial Juror Authority
Interviews Allowed

Alaska No Local Rule 83.I(b)
Arizona No LR Civ 39.2(b) - contact

only with written
interrogatories authorized
bv court for ~ood cause

Central District of CA Yes Judges admonish jurors
they may decline to speak.
with attvs

Eastern District ofCA Yes No authority found
Northern District ofCA 'Yes No rule on touic
Southern District of CA Yes Ct admonition that jurors

can but are not required to
talk with attys; report
inappropriate conduct; say
only what you would be
comfortable to see in a
declaration.

Guam Yes
Hawaii Yes No federal authority; state

RPCs allow it
Idaho Yes
Montana No LR 482 - Special

procedure for written
interrogataries with court

I ""oroval
Nevada Yes LR 54-4 - Prohibited until

I iurv is dischamed
NOrthern Mariana Islands Yes
Oregou No LR 48.3 (''Except as

authorized by the Court,
attys ... must not initiate
contact with any juror
concerning any case which
that iuror was sworn to trY')

Eastern District ofWA No Case law prohibiting
impeachment of the
deliberative process

Western District ofWA No LR47(b), citiugSmith v.
Cripp, 457 F.2d 1098 (9"
Cir. 1972); Northern Pac.
Railway Co., v. Mely, 219
F.2d 19919" Cir. 1954).

.
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PNorthem Pacific Railway Company v. Mely
CA.9 1954.

United States Court of Appeals Ninth Circuit.
NORTHERN PACJFIC RAILWAY COMPANY, a

corporation, Appellant,
v.

Tillie MELY, as Administratrix ofthe Estate of A.. E.
Mely, deceased, Appellee.

No. J4037.

Dec. 13, 1954.

Action for wrongful death of a railroad engineer in a
rear-end collision within yard limits of a defendant
railroad. From a judgment for plaintiff in United
States District COurt for the District of Idaho, Central
Division, Chase A. Clark, C.J., the defendant appeals.
The United States Court of Appeals, James Alger
Fee, Circuit Judge, held that the verdict of the jury
could not be impeached by affidavits of the jurors,
and that no recovery could be had for the death of the
engineer wheree his death was brought about solely
by his own flagrant violation of a railroad operating
rule.

Reversed with directions to enter judgment for the
defendant.

West Headnotes

ill Federal Civil Procedure 170A~197

llQA Federal Civil Procedure
17QAXY Trial

17QAXV@ General Verdiet
170Ak2197 k. Construction and Operation.

Most Cited Cases
The verdict of a jury in a body after instruction as to
the law is binding.

ill Federal Civil Procedure 170A ~2371

.!lQA Federal Civil Procedure
17QAXVl New Trial

170AXVUC) Proceedings

Page I

170Ak237l k. Impeaching Verdict. Most
Cited Cases
In death action, affidavits of ten jurors that they
would have decided the case otherwise, if it were not
for improper arguments made by one of their number
as to a nonexistent rule of the defendant railroad,
could not be used to impeach the jury's verd.ict

ill Federal Civil Proc:edure 170A (;;:=)1974.1

170A Federal Civil Procedure
170AXY Trial

17QAXY(Al In General
170Ak1974 Jury's Custody, Conduct and

Deliberations
l7QAkI974.1 Lin General. Most Cited

=(Formerly l7QAk1974)
It is improper for lawyers, court attaches, or judges in
a particular case to make public the transactions in
the jury room or to interview jurors to discover what
was the course of deliberation of a trial jury.

ill Labor and Employment 231H ~27S6

Zllli Labor and Employment
231HXYU Employer's Liability to Employees

231HXVTI(A) In General
23lHXVIICAH Nature and Scope of

Employer's Duty

IdllJ'!:I:Jl<lll~2~3tlHk2",,~7~S,"6 k. What Law Governs.
Most Cited Cases

(Formerly 148Ak3 Employers' Liability, 255k.87
Master and Servant)
In aciton for death of a railway engineer in a rear..end
collision within yard limits where a safe place to
work. was furnished by the railway and the trains and
applicances were apparently in perfect condition and
there was an adequate set of rules which were
reasonable and proper under the circumstances and
no violation thereof except by the deceased was
shown. action of the trial court in treating the case as
though there were charges of conunonlaw negligence
without regard to the regulations was improper.
Federal Employers' Liability Act, 1 et seq. as
amended 45 u.s.e.A. 51 etseq.

C 2008 ThomsonIWest. No Claim to Orig. U.S. Govt. Works.
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(Cite as: 219 F.2d 199)

ill Labor and I:mplo)'DXDt 231H €=JJou

llliI Labo< ODd EmploymenJ
2JIHXVU Employer'. LiabiJily lo Emplo,...

2311!X\fll1F) Coaln"bomxy Nogtig<nce;
[)irninufioo. ofDamaacs

231Hk3Q12 k. 1nstructioDs. Most Cited
!dig

(Foonerly 148AJa66 EmploY"'" Liabilily,
2551:291(8) M.....- ODd Savw)
In actioo for death ofa railway engineer in a rear-cud
collision within yard limits. where there wu
evideoce that sole cause of death was failure of
c.ngineer to have the train UDder control within yard
limits as required by railroad rule, trial COUIt should
have instructed that a violation of the rule was
negligence, and that if death of doxavd resulted
tolely and proximately there&om and not in part
from other neg1igcDce auribulabk to the railroad,
administratrix could DOt l'ClCOYa'. Federal Ez:q:J1oyers'
liability Act. I et seq. as anrnded 45 V.S.U 51 et
ooq.

!ilLabor aad Employme:at 231H~

llliI Labo< ODd Employment
231l1XVl! Employer'. LiabiJily lo Emplo,...

231HX\fDCFl Coattibutory Negligence;
Diminution of Damages

231Ht300J k. Weight and Sufficiency of
Evidenc:e. Most Ciled Cases

(Formerly 148Ak211 E1q)loyen' Liability,
255k281(12) M...... and -.",)
No recovery could be had for death of a railway
engineer in a rear-end collision within yard limits,
where there was no evidence that the railway was
negligent with regard to equipment or roadbed, or of
failure to notify the engineer of the presence of the
preceding train and the cvideace disclosed that the
engiocer's death was caused by his own willful
violatioo of the railroad rule requirin.g extn. tn.ins
sucb as that of the cnaincer, to move at restricted
sp<ed w;thin yon! IimilL F<denI EmploY"'" Liabilily
Act. I, 3 as amended 15 U,S,C.A. 51. a ~ as
.mended 15 u.s,c.A. 54.

ill Labor aDd Employment 13tH~784

llliI Labo< ODd EmploymenJ
2J IHXVU Employer'. LiabiJily to Emplo,...

231HXVDCA) In GeDcnl
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231 HXVUW I Nature: and Scope of
Employer'. Doty

231 Hk2784 k.. Liability as Insurer;
RdatioDship 10 Workers' ~tion. Most Cited
!dig

(Foon<rly 148Ak30 Emplo)"n' Liabilily,
2S5kIOI(2) Multt ODd Savw)
The F<denI Emplo)"n' LiabiJily Act mmifem 00
inaent to establish liability of nilroad for injuries and
death of railroad employees wilhout fault or to make
the eJq)loyer aDd absolute insurer and guarantor.
Federal El:q)loyers' Liability Act I et seq. as
a!'l'M'flded 45 V,S,c.A. 51 et seq.

*200 CaDflOl'l, McKevitt &; Fraser, Spokane, Wash.,
Vemcr R. Clements, Lewiston, Idaho. for appellant.
MaW')', Shooc &; Sullivan. Butte, Mont.., Paul W.
Hyatt, Lewiston, Idabo. for appellees.

Bef"", BONE, FEE ODd CHAMBERS, CimDt
Jud&a.
JAMES ALGER FEE, amn, Judge.
T'be Administratrix of the Estate of A. E. MeJy.
d<cns<d, ......... ocrioo apiDst the N<Xtbem Pacific
R.ailway <:0_ .-.. the F<denI Emplo)"n'
Liabilily Act, 45 V,S,U I 51 .. ooq, Co< """'8fuI
death of Mely, who was ctq)1oyed as aD engineer by
the Railway. The cue wu Died before .. jury, which
awarded. verdict to plaintifI:

The engineer at the time of death was in charge ofan
extra train, No. 6015. consisting of four diesel units
and a caboose, which left Eut Lewiston, Idaho. with
orders to stop for the purpose of picking up additional
cars at Arrow. Well within the yard limits at Arrow,
the cngineer, because of the high ratc of speed,
crashed his train into the caboose of No. 1648, which
bad pm:cded his train from East Lewiston to this
point and was stationary at the time but with brakes
released on the point of proceeding to the next
stBtion. Mely bad violated standiDg Rule 93, wbich
required him, within yard limits of Anew, to move
his e:agmc at restricted~ prepared to stop short
of • train such as No. 1648. N a result of the
c:ollisioD, be was killed., as were the brakeman and
cooduccor of No. 1918. DefCDdant Railway Ixinp
this appeal from the judpJeat for the Administratrix.

00 its tooboo to set aside the verdict and judgnrnr,
the denial of which appellant assigm as ertOI",

Railway t:Oq)laiDed that an issue as to wbcd:a *101

o 20081bomsonIWest. No Claim to Orig. U.S. Govt. Worb.
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(Cite as: 219 F.2d 199)

there was a rule of Railway requmng Mely be
notified that No. 1648 was ahead ofhim was debated
in the jury room, and that the verdict was based on
this feature and was therefore improper.

Appellant Railway has affidavits of ten jurors who
are made to relate that they would have decided the
case otherwise if it were not for the improper
arguments made by one of their nwnber as to a
nonexistent Rule of the Northern Pacific which
required Mely to be given notice by the dispatcher of
the presence of the train which had arrived ahead of
him in the yards.

ill But the verdict of the jury in a body after
insttuction as to the law is binding. The common law
judges placed the veil of seerecy about jury
deliberations. The bailiff is sworn not to
communicate with them and not to allow anyone else
to do so while the case is being considered before
verdict. After verdict, those who are serving in a
public capacity should not be held responsible for
what they did in secrecy.an Many courts hold that it
is unethical fro counsel to communicate with fonner
jurors to discover how they stood in a particular case.
In metropolitan areas where the same jurors serve for
some time, it is possible to forecast a jury's verdict if
their previous alignment in other cases is made plain
by inquiry. An abuse in inquisitions by the staff of
the prosecutor in long jury terms will show the proper
jurors to be challenged in a close criminal case. The
genius of the common law held the verdict was a
collective arbitrament sparked by the intuitive
sympathies and phatic understanding of a local
community.fW

(21(3][41 Therefore, jurors cannot ~ach their
verdict in the manner here attempted. Counsel
must think this Court incompetent to appraise such
affidavits.*202 1be trial judge very properly gave
these docwneDts no weight or credence. All trial
lawyers know that jurors, after the event, are always
ready to be on the side of whoever asks them. These
affidavits in this case are as standardized as the
fittings of a Pullman. The particular points to which
the affidavits were directed will be entirely
disregarded on account thereof. In this instance we
imply no censure of counsel, since it has been
explained to us that they were beguiled into this
situation bk certain circumstances which were
misleading. We do hold for future guidance that it
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is improper and unethical for lawyers, court attaches
or judges in a particular case to make public the
transactions in the jury ioorrlJ:H or to interview jurors
to discover what was the COlU'Se of deliberation of a
trial jury..Ellii .

Railway also assigns as error the admission ofcertain
evidence, the insttuctions given and requests refused.
Four specifications of negligence were submitted to
the jury. The plaintiff charged that defendant failed
(I) to provide Mely with a safe place to work, (2) to
give warning of obstruction and danger ahead, (3) to
place men, flares or signals to give warning of the
obstruction at a reasonable distance therefrom, and
(4) properly to protect ~o. 1648 while it was in an
obscured position, and to protect No. 6015 by notice
as above specified and warn Mely of the obstruction
of the main line track. Appropriate exceptions were
taken to this submission.

There was error in this approach of the trial judge.
All these specifications are variations of the
requirement that the employer owes a duty to the
employee to exercise reasonable care in furnishing a
reasonably safe place to work. But this concept
generally involves static characteristics and the
physical conditions of the workshop. However, this
was not in issue here under all the evidence. It was
perfectly clear that a safe place to work was furnished
by Railway. The roadbed, operating equipment and
the trains and appliances were apparently in perfect
condition. There was an adequate set of rules, which
is the only other requirement: of a safe place to work
where there is equipment which is periodically in
motion.

Railway objected that the court did not construe these
written express commands as to conduct of
employees. The trail court treated the case as though
there were. charges of common law negligence,
without regard to these regulations, which are
absolutely essential to the complicated operation of a
modern transcontinentaJ*203 railroad. It is true,
conduct controlled by rule might be improper and
negligent even if in strict accordance therewith.flli
But no such issue was presented here. The applicable
rules were reasonable and proper under the
circumstances. The evidence shows no violation of
the rules by anyone except Mely himself.

ill Railway also objected to the failure to consttue

C 2008 ThomsonlWest. No Claim to Oligo U.S. Govt. Works.
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219F.2d 199
(Cite as: 219 F.2d 199)

the rule which required Mely, the engineer, to have
his train under control within yard limits. There was
evidence that this was the sole cause ofbis death. But
the trial court did not instruct that a violation of this
rule was negligence and that, if his death resulted
solely and proximately from this cause and not in part
from other negligence attributable to the carrier, the
Administratrix could not rccover.fl:!1 If the jury had
been given the instruction, they would have returned
a verdict for Railway if they had followed the
evidence. Proper exception was taken.

[QJ Railway contends its motion for directed verdict
should have been granted on the ground that Mely
caused his own death. Plaintiff counters with the
contention that Railway was at least partly
responsible for the accident. Where the injury of one
employee results from the combined fault of himself
and a fellow employee, then the doctrine of
comparative negligence here conterided for would be
applicable and the damages should be divided, 45
U.S.CA. 53, if the death resulted in 'part from the
negligence of any of the officers, agents, or
employees of such carrier, or by reason of any defect
or insufficiency, due to its negligence, in its cars,
engines, appliances, machinery, track, roadbed,
works '" '" '" or other equipment '45 U.S.C-A. § 51.

But the record in this case did not supply a scintilla of
evidence that Railway was negligent with regard to
any of the equipment or roadbed or other items
enumerated in the statute as above quoted.

There was no proof here of any nature which
indicated a failure of Railway to notify Mely that No.
1648 was ahead ofbim. Under leading questions, the
fireman and brakeman testified uncertainly that they
were not informed of it. Of course, their interest and
bias are obvious. But Mely may have been notified
and decided that it had left Arrow before he got to the
yard limit. There is no proof. Furthermore, no duty to
warn is shown. The danger of fast movement within
yard limits is known to everyone and established by
the rule requiring him therein to move at retarded
speed and stop short of obstruction. The yard limit
was his warning.

While there was a rule requiring a standing train to
send a flagman back with flares and torpedoes, this
had no relation to one such as No. 1648, which was
within the yard limit and protected by these positive
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regulations as to speed therein. The expert witness
did not testify that such a rule was applicable thereto.
No one intimates that it was, except counsel in
argument

There has been a doctrine that, even in the event the
negligence of a fellow employee and the injured
employee combined to bring about the result, the one
suffering injury, which resulted from his own
violation of a positive rule or an express instruction
ad hoc, could not recover. It is also held that, if an
injured employee has, by violation of an express
order, so conlributed to his injwy, no one may
recover in his right.fl!2*204 Plaintiff contends that the
exceptiouflil!l was repealed by the amendment of the
statute, 45 US.CA. § 54. It is not necessary to pass
upon that question, although no sanction of the
argument is intended by mention thereof. Here it is
clear on all the evidence in this record that neither
Railway nor any of its officers, agents or employees
contributed to the disaster.

Mely accomplished his own death and those of two
fellow employees by a willful violation of a
rule.southem Railway v. Dantzler. 286 U.S. 318. 52
S.et 520.76 L.Ed. 1127. In Southern Railway Co. v.
Youngblood, 286 U.S. 313, 52 S.Ct. 518, 76 LEd.
11248 it is said:

'Beyond peradventure respondent's . intestate
disobeyed a definite order which was not revoked or
superseded by any other orders, verbal or written. By
force of this order and the roles of the company, No.
483 was bound to pass the semaphore at Orangeburg,
run onto the pass track, and not leave until 723 had
passed on the main track. Copies were found on the
persons of both the conductor and engineer after the
collision. This crass disobedience of operating orders
was the sole cause ofthe intestate's death. '286 U.s. at
pages 316-317, 52 S.g, at page 519.

Rule 93 of the Consolidated Code of the Operating
Rules and General Instructions reads:

'Within yard limits, second and inferior class, extra
trains and engines must move at restricted speed.'

The defendant has also introduced in evidence the
following definition set forth in the Code:

C 2008 ThomsonlWest. No Claim to Orig. U.S. Govt. Works.
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'Restricted Speed- Proceed prepared to stop short of
train, obstruction. or anything that may require the
speed of the train 10 be reduced'

The testimony ofthc surviving brakeman and fireman
ofNo. 6015. that neither noticed 'anything unusual in
the speed of that train: might indicate that this train
crew, including Mely, made a practice of violating
the rules with regard to speed. But the testimony is
negative and has no meaning. It casts no shade on the
positive proof of excessive speed of this train in the
yard.

Mely was thoroughly acquainted with the topography
of the Arrow yards. The engineer knew No. 6015 was
not a 'train of superior right,' which was 'given
precedence by a train order. 'He knew be was driving
an extra train. Within yard limits there was no
obligation 10 clear the main track for his equipment
No. 6015 bad no right of way and was not on any
time sclx:dule. within yard limits at Arrow, M~ly

was required to pick up cars. Switching opemtions
would be required before and after his arrival there.
He was bound to anticipate the presence of cars or a
switch engine on any track within yard limits. The
fact that by chance be struck an extra train there does
not palliate his fiwlt. The express instroetion which
be was botmd to obey made DO distinction between a
switcb engine or a casual car or an extra train sucb as
No. 1648, which was switching cars ()I" making ready
to move to the next station. He had been e~ressly

directed in the yard limits of Arrow to stop Short of
'train, obstruction, or anything' and to proceed there
at 'restricted speed' so he could do 50.*205 No one
had a duty to control the speed of this train in yard
limits excepr Mely.

The uncontradicted evidence showed that. within the
Arrow yard limits and within thirteen hundred feet of
the point of collision, his train was traveling forty.
seven miles per hour, and this speed continued until
be threw on all the air brakes. Mely 'dynamited' his
train when be saw the caboose ofNo. 1648 stationary
on the track ahead of him, at which time be was
980.3 feet away. His train, traveling at thirty miles
per hour, could have been stopped within seven
btmd:red or, at the outside, eight hundred feet.
Notwithstanding the application of this tremendous
delaying power, however, his train continued its
course practically unchecked until it plowed into the
stationary extra No. 1648.

Page 5

After Mely had expressly created a situation of his
own volition by a flagrant violation ofan express rule
in which no one else is shown to have joined, be
knew by his own act be was broughr to the brink of
disaster. But his death was DOt directly caused by this
circumstance, but by his decision to j~ from a
moving train, which, against orders and by his fault,
was moving at a higber rate of speed than was
permitted.

ill To allow recovery on the evidence on this record
would establish liability of Railway without fault
The empl~would be made an absolute insurer and
guarantor. It may possibly be just to hold Railway
liable for this willful act ofMely in violating the rule
in favor of the representatives ofthe employees killed
by hiJD.1lill The Congress and the courts have not so
far encomaged the nihilism of responsibility and
apotbesis of incompetency which would be
acco~lishcdby·allowing a recovery here.

1be cause is reversed with direction to enter
judgment for defendants.

FN I. '••• rule requires that jurors are not to
be harassed in any manner because of a
verdict they have rendered. IT jurors are
conscious that they will be subjected 10

interrogation or searching hostile iDqniry as
to what occurred in the jury room and why,
they are almost inescapably influenced to
some extent by that anticipated annoyance.
The courts will DOt permit that potential
influence to invade the jury room. He who
makes studied inquiries of jurors as to what
occurred there acts at his peril, lest he be
held as acting in obstruction of the
administration of justice.••• a searching
or pointed examination of jurors in behalfof
a party to a trail is to be etq>batica1ly
condemned It is incumbent upon the courts
to protect jurors from 1t.'Rakes v. United
States, 4 Cit.. 169 f.2d 739, 74S=746.'Jurors
are free from any such espionage, attack,
inconvenience. or inquiry. • • • What
occurml there is sacred. • • • Great care
and constant vigilance are exercised to
prevent extraneous and outside influences.
An equal respect for the verdict after
rendition in so far as jury room dehDeratiOt1S
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are concerned is necessary.'United States v.
120,000 Acres of Land. D.C.. 52 F.Supp.
212,213.

FN2.'· •• departure from instruction is a
risk inseparable from jury secrecy and
independence.'Stein v. New York., 346 U.S,
156. 178-119. 73 S.o. 1077. 1090,97 L.Ed.
1522...• •• the result would be to make
what was intended to be a private
deliberation, the constant subject of public
investigation- to the destruction of all
frankness and freedom of discussion and
conference."McPonald v. Pless, 238 U.S.
264. 267-268. 35 S.a. 783. 784. 59 L.Ed.
1300.

FNJ.'··· the testimony ofjrors should not
be received to show matters which
essentially inhere in the verdict itself· •
·,'Hyde v. United States, 225 U.s, 347. 384.
32 S,Ct. 793, 808, 56 L,Ed. 1114.
Appellants here sought to rely upon an
improper argument advanced by a member
of the jury in the course of its dehberation.
Except in those jurisdictions in which this
inquiry is authorized by statute, such
intrusion into the 'expressions, arguments,
motives, and beliefs' of jurors dwing
retirement is unanimously condenmed. 8
Wigmore on Evidence § 2348, et seq, (3rd
Ed., 1940).Bateman v. Donovan. 9 Cit.. 131
F.2d 759, 764-765:Southern Pacific Co, v.
Haight. 9 Cir.. 126 F.2d 900.
910:Department of Water and Power of City
of Los Angeles v. Anderson. 9 Cir., 95 F.2d
577. 586;Spokane International Railway Co.
v. United States. 9 Cir.. 72 F.2d 44Q.
443:Moore v, United States, 9 Cir.. 1 F.2d
839. 841:Poindexter v. Groves. 2 Cir" 197
F.2d 915, 918:Eagle Lake Improvement Co.
v. United States. 5 Cit., 160 F.2d 182,
184:Davis v, United States, 5 Cir.. 47 F.2d
IQ71:Salibo y, United States. 5 Crr.. 46 F,2d
790:Williams v. United States. 6 Cit., 3 F.2d
933. 936:Young v. United States 10 Cir.,
163 F.2d 187:Schirra v. Delaware.
Lackawanna & Western Railroad Co.. D.C..
103 F.Supp. 812. 824:Morris v. Redak, 124
Colo, 27, 234 F.2d 908. 913:Martinez v,
Ashton, 124 Colo. 23. 233 F.ld 871.
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873:Williams v. State, 204 Md. 55. 102
A.2d714.

FN4. There are, of course, limitations on the
principle of secrecy of jury deliberations, as
there are with the grand jury.Goodman v.
United States. 9 Gir.• 108 F.ld 516. 521. 127
A.L.R. 265;Ynited States v. Smyth. D.C..
104 F.Supp. 283.

FN5. With our ultramodern genius for
attempting to remove the luster from solid
gold, the ethical and spiritual significance of
a jury verdict has been almost destroyed If
there can ouly be televised jury
dehberations, the process will be complete.
Yet one of the great bulwarks of liberty is
that a jury can acquit against the evidence
and the directions of the judge because it
reflects the ethical feeling of a community,
kindled by a divine spark. Historically, the
jury was a substitute for the judgment of
God in ordeal or by battle. If trail juries are
properly handled, they still catch the spark.

~'••• born of the fear of the Star
Chamber and of the tyranny of the Stuarts.•
•• It stands for a great principle, which is
not to be whittled down or
sacrificed.'Cardozo, J., in Clark v, United
States. 289 U,S, 1, 17.53 g.g, 465. 470. 77
L.Ed 993.'A lawyer must never converse
privately with jurors about the case; and
both before and during the trial he should
avoid conununicating with them, even as to
matters foreign to the cause.'American Bar
Association Canons of Professional Ethics,
No. 23.

FN7. It is true a rule cannot authorize
negligent or wrongful conduct.Southern
Railway Co. v. Craig. 4 Gir., 113 F. 76..• •
• observance of such rules, as a matter of
law (will not) necessarily be due care ••
·.'Atchison. Topeka & Santo Fe Railway
Co. v, Ballard, 5 Gir.• 108 F.2d 768, 771.
But there is no sucb issue in this case.

EN8.Atchison. Topeka & Santa Fe Railway
Co. v, Ballard, 5 Cir.. 108 F.2d 768.
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f1:i2.. a. Rocco v, Lehigh Valley Railroad
Co" 288 U,S. 275. 53 S.a. 343. 77 L.Ed.
lli.;,Frese v. Oricago, Burlington & Quincy
68 LEd. 131; Unadilla Valley Railway 68
LEd. 131:Unadilla Vally Railway Co. v.
Ca1dine. 278 U.S. 139.49 S.a. 91, 73 LEd.
;u!.

UilQ... The case of Tilb v. Atlantic Coast
I inc; R.aJ.lroed Co" 318 U.s. 54. 63. 63 s.o..
444. 87 L.Ed. 610. throws doubt upon the
authority of lOme of the cases cited in Note
9, in the light of the Amendment of 1939.
But the court bases the liability of the
raaro.d OD oegligeoce, 318 U.s. at page 67.
63 S.a, at pl." 451. Here~ of
risk is relied upon Deithrr acmally DOC

c:upbemistically. The~y had violated
a duty DCitber directly DOT vicariously. The
CODClusioo that Mely was solely respoosible
for his own death involves DO CODCqJl of
ass~of risk.

fl::ill. This intention is consistem:I.y
disclaimed. Mr. Justice Douglas says.
coocurring in Wilkerson v. McCarthy. 336
U.s. 53. 68. 69 s,n 413. 420. 93 L.Ed.
m'· • • for the Act did not make the
~Ioyer an insurer,' aDd again, 'The basis
of liability UDder the Act is and remains
oegligeocc.'336 U,S. at page 69, 69 s.n at
page 421.

flil1.. This is, of course, the converse of the
Rule as applied to Mely. It is possible, as to
the employees on the stuDding train, the
Rule was not sufficient to provide them with
a safe place to work. and thus they might be
required to assume the risk of their
employment 'cootrary to the 1939
Amendment' But this question is far
beyond the limits of the issues in this case,
and no position upon it is intimated.et:. Gato
y, Atlanta. etc.. Railway Co.. 164 S.C. 123.
162 S.E. 239,certiorari denied284 U.S. 684.
52 S,Ct. 200, 76 LF.d. 577.

c.A.9 1954.
Northern Pac. Ry. Co, v. Mely
219 F.2d 199
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