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I ntroducti on

The 1996 anendnents to the Magnuson-Stevens Fishery Conservation and
Managerment Act (MSA) (16 U.S.C. 1801 et seq.) require the identification of
Essential Fish Habitat (EFH) for Federally nmanaged fishery species and the

i mpl enentati on of neasures to conserve and enhance this habitat. The MSA
requi res Federal agencies to consult with the National Marine Fisheries
Service (NMFS) on activities that nmay adversely affect EFH (MSA section
305(b)(2))ﬂ There are many situations where designated EFH overlaps with the
habitat (including critical habitat) of species listed as threatened or
endanger ed under the Endangered Species Act (ESA). Thus, a proposed Federa
action could affect both a listed species and its designated critical habitat
and adversely affect EFH, necessitating consultation under both section 7 of
the ESA and section 305(b)(2) of the MSA. Because of this dual obligation,
the Federal action agency and NMFS can find efficiencies by integrating EFH
and ESA consultations. As explained in this guidance, EFH consultations can
be conpl eted using the ESA section 7 consultation process provided that the
Federal action agency supplies the information required by 50 CFR 600. 920(9)
for an EFH Assessnent, and NMFS clearly distinguishes its EFH Conservation
Recommendati ons from ESA conservation reconmendati ons under 50 CFR 402. 14(j)
or any other ESA neasures or conditions. |f NWMFS has nade a finding for
anot her environnmental review process that nmeets the requirenents for

conpl eting EFH consultations, the Federal action agency may deci de which
process to use for any given EFH consultation.

EFH Consul tati on Requirenents

The EFH regul ati ons encourage the use of existing interagency consultation or
environnental review procedures for EFH consultations. |[If an existing
procedure allows appropriate notification to NMFS regardi ng proposed actions
and includes an assessnent of the effects of the proposed actions on EFH, then
NMFS can nake a finding that the existing process can be used for EFH
consultation. |If no appropriate procedures exist, then the consultation
process outlined in 50 CFR 600.920 shoul d be used.

For all Federal actions, the | ead Federal agency determ nes the effects of the
proposed action on EFH.  If the action will have no adverse effect, then no
EFH consultation is necessary. |If the action may have an adverse effect, then
t he Federal action agency rmust notify NWFS and provi de an EFH Assessnent. The
| ength of the EFH Assessnent can vary dependi ng on the nagnitude of the
potential inpacts to EFH, but all EFH Assessnents nust include the foll ow ng

‘EFH designations and associ ated requirenents for federal agencies to
consult with NMFS on actions which Amay adversely affect @EFH are in effect
once the Secretary of Commerce approves the EFH provisions of federal fishery

managenent pl ans (FMPsS).



information: (1) a description of the proposed action; (2) an analysis of the
effects, including cunulative effects, of the proposed action on EFH, the
managed speci es, and associ ated speci es, such as major prey species, including
affected life history stages; (3) the Federal agency's views regarding the
effects of the action on EFH, and (4) proposed mitigation, if applicable (50
CFR 600.920(9g)(2)).

Once NWFS has reviewed the EFH Assessnment and anal yzed possi bl e adverse
effects to EFH resulting fromthe proposed action, NMFS nust devel op EFH
Conservati on Reconmendations (MSA section 305(b)(4)(A)). These
recomendati ons may include neasures to avoid, mnimze, nitigate, or
ot herwi se of fset adverse effects on EFH. EFH Conservati on Reconmendati ons
wi Il not include actions beyond the statutory authority of the Federal action
agency (50 CFR 600.925(a)). Fishery Managenent Councils (Councils) may al so
conment on actions that may adversely affect EFH (MSA section 305(b)(3)).
Thus, it nay be necessary for NWS to coordinate with the Council (s) regarding
NMFS EFH Conservati on Recommendations. The Federal action agency must
provide a detailed response in witing to NWS regardi ng the EFH Conservati on
Recommendati ons within 30 days of their receipt (MSA section 305(b)(4)(B)).
The response nmust include a description of nmeasures proposed by the Federa
action agency for avoiding, nmitigating, or offsetting the inpact of the
activity on EFH. If the response is inconsistent with NMFS' EFH Conservati on
Recommendati ons, the Federal action agency nust explain its reasons for not
foll owi ng the recommendati ons, including the scientific justification for any
di sagreenents with NVMFS over the anticipated effects of the proposed action
and the neasures needed to avoid, mininmze, mtigate, or offset such effects.
If there are future changes to the proposed action that nmay have adverse
i mpacts on EFH, or if new infornation beconmes avail able that affects the basis
for NWFS EFH Conservati on Recommendati ons, the Federal action agency nust re-
initiate EFH consultation with NMFS (50 CFR 600.920(k)).

ESA Consul tati on Requirenents

For all Federal actions, the Federal action agency is required to deternine
the effects of the proposed action on any species listed as “threatened” or
“endanger ed” under the ESA, including any nodifications to critical habitat.

If the action will have no effect, then no consultation is necessary. |If the
Federal action agency determines that the proposed action “may affect” |isted
species or critical habitat, then the Federal action agency must request
section 7 consultation with NVWS. |If, based on information provided by the
Federal action agency, NWVFS finds that the proposed action “may affect” but is
“not likely to adversely affect” listed species or critical habitat, NWS

provi des the Federal action agency with a concurrence |letter and consultation
is conplete (50 CFR 402.13(a)). |If the Federal action agency or NMFS

determ nes that the proposed action is “likely to adversely affect” listed
species or critical_habitat, the Federal agency nust request initiation of
formal consultation®* and provide the information outlined in 50 CFR 402. 14.
After reviewing the status of the species, the environmental baseline for the

2Formal consul tation deterni nes whet her a proposed agency action(s) is
likely to jeopardize the continued existence of a |listed species (jeopardy) or
destroy or adversely nodify critical habitat (adverse nodification). It also
determ nes the anmount or extent of anticipated incidental take. Formal
consultation follows a structured process for neeting section 7 consultation
requi renents and culmnate in the preparation of a biol ogical opinion (ESA

Consul tati on Handbook 1998).



action area, the effects of the proposed action and the cunmul ative effects,
NMFS i ssues a biol ogical opinion (50 CFR 402.14(h)), including in nost cases
an incidental take statement with reasonabl e and prudent neasures to mninze
the inmpact of incidental take of |listed species (50 CFR 402.14(i)) and, if
jeopardy is found, any reasonable and prudent alternatives to the proposed
action (50 CFR 402.14(h)(3)).

Integrating EFH Consul tati ons wi th ESA Consul tati ons

The process for combi ning ESA and EFH consul tati on depends upon the extent to
which the action involves effects to EFH and species |isted under the ESA
within the action area, and the nunber of affected species in conmon between
the two statutes. Three scenarios exist: the MSA nanaged speci es and ESA
|isted species are identical; sonme (but not all) of the MSA nanaged species
and ESA listed species are the sane (other affected species may be |isted but
not managed, or managed but not listed); or none of the MSA nanaged species
are |listed under the ESA. \When integrating ESA and EFH consultations for each
of the three scenarios, care should be taken to avoid confusion by the Federa
action agency between the different conponents of ESA and EFH consultations.

The infornmation prepared by the Federal action agency for the informal or
formal ESA consultation (50 CFR 402.14) nay al so serve as the EFH Assessnent

if it includes all the conponents required in an EFH Assessnent (50 CFR
600.920(g)). |If the docunent contains information that is specific to the EFH
Assessnent, that information nust be clearly identified in a separate section
of the docunent.

The results of the ESA and EFH consul tations should be provided in a single
transmittal from NWS to the Federal agency. |f EFH consultation is
integrated with informal ESA consultation, EFH Conservati on Recommendati ons
should be transnmitted in a separate, clearly defined section of the infornal
ESA concurrence letter. |If EFH consultation is integrated with formal ESA
consul tation, EFH Conservati on Recomendati ons shoul d be presented either in
the cover letter or at the end of the transmttal following all of the
conponents of the ESA biological opinion. Al of the EFH Conservation
Recommendati ons nust be clearly | abeled to distinguish themfrom ESA
conservation reconmendati ons under 50 CFR 402. 14(j) or any other ESA
recomendati ons or conditions. NWS should cite section 305(b)(4)(A) of the
MBA as the authority for providing EFH Conservati on Recommendati ons, and
shoul d rem nd the Federal action agency of its obligation to respond to the
recomendations in witing pursuant to section 305(b)(4)(B) of the MSA and 50
CFR 600.920(j). This is inportant to clarify since Federal action agencies
are not required to respond to ESA conservation reconmendations. Any
conflicts between NVFS' determ nations, information needs, or recommendations
for ESA and EFH nust be resolved within NMFS before being provided to the
Federal action agency.

ESA/ EFH Early Pl anni ng/ Coordi nati on and Determ nation of Effect

ESA and EFH consultations often involve discussions with Federal action
agencies at early stages in the project planning process prior to initiation
of consultation. Wen an action agency requests infornmation on the presence
of ESA |isted species or critical habitat in a particular |ocation, that
agency should also be informed of the presence of EFH and the associ ated MSA
managed species and |life stages, if applicable. Likewi se, if an action agency
requests information on the presence of EFH in a particular |ocation, that
agency should also be informed of the presence of ESA |isted species and



critical habitat, if applicable. Many tines, issues related to adverse
effects on ESA |isted species and their critical habitat can be resol ved

t hrough early planning and coordination efforts. Simlarly, issues related to
potential adverse effects on the EFH should be di scussed al ong with ESA
concerns during prelimnary planning and coordination

In determ ning whether an action is likely to adversely affect ESA listed
species/critical habitat, and/or nay adversely affect EFH, it is appropriate
during this early coordination to consider project nodifications that may
avoid and/or minimze adverse effects. Conpleting a careful alternatives
anal ysis and i ncorporating design stipulations and “best nmanagenent practices”
can |l essen or elininate potential adverse effects to EFH and |isted
species/critical habitat under the ESA. Incorporating such neasures can
result in a “not likely to adversely affect” deternination for ESA-Ilisted
species/critical habitat, and narrowi ng the scope of necessary EFH
Conservati on Reconmendations or even obviating the need for EFH consultation

In contrast to avoi dance and ninim zation, conpensatory nitigation should
have no bearing on deterninations of potential adverse effects on EFH and
whet her an action requires an EFH consul tati on.

Process for Conbini ng ESA and EFH Consul t ati ons

Scenario 1. The MSA Managed Species and ESA Listed Species Are ldentica
(e.g., projects with adverse effects to freshwater areas designated as both
EFH and critical habitat for sal nobnid species)

The sinplest scenario for combining EFH and ESA consultations occurs when the
MSA managed species and ESA listed species are identical in the action area
(i.e., all of the MSA managed species are also listed as threatened or
endanger ed under ESA, and no non-nanaged |isted species are involved), and EFH
overlaps with ESA listed species and their critical habitat. |In such cases, a
t horough analysis of ESA |isted species and critical habitat potentially

af fected by a proposed acti on would al so enconpass all potential adverse
effects to EFH. The ESA and MSA use different standards and term nology to
trigger consultation and deternine the appropriate | evel of consultation

Since in this scenario the affected species are identical, and because in nost
cases an action that woul d adversely affect an ESA |isted speci es would be
attributable to adverse effects on the habitat, the standards for

determ nati on of effects would generally be treated as functionally equival ent
under the two statutes. However, there could be cases when adverse effects to
habi tat occur w thout any corresponding effects to a |listed species or vice
versa. In such cases, NVFS should eval uate potential adverse effects to EFH
and |isted species/critical habitat separately.

. If NMFS finds that the proposed action is not likely to adversely affect
ESA listed species or their critical habitat, in nost situations NVS
woul d al so concl ude that the action would not adversely affect EFH, and
no EFH Conservati on Recommendati ons are necessary. The results of
i nformal ESA consultation and EFH consultation should be transmitted in
separate sections of a single letter fromNWVFS to the Federal action
agency. |If the ESA “not likely to adversely affect” determination is
based upon NVMFS understanding that the Federal agency will inplenent
the action with specific neasures to avoid and/or mnimnze adverse
effects, the EFH section of the document should refer to those neasures
as the basis for determ ning that no EFH Conservati on Recommendati ons
are necessary.



I f NMFS determ nes that fornal

ESA consultation is necessary

because the proposed action is likely to adversely affect |listed

species or adversely nodify critica

habitat, in npbst situations

NMFS woul d concl ude that the action would adversely affect EFH and
provi de EFH Conservati on Recomrendati ons. The EFH Conservation

Recommendati ons nay be sinmilar to,

reference, the reasonabl e

and prudent alternatives (RPAs) contained in the biologica

opi nion and/ or the reasonabl e and prudent neasures and the
associated terns and conditions (TCs) of the incidental take
statement. |f the EFH Conservati on Recommendations are identica

to neasures (i.e.

t he cover letter

RPAs, TCs)
may notify the Federal

requi red by the ESA consultation,

action agency that the ESA

nmeasures are al so serving as EFH Conservati on Reconmendati ons,
rather than repeating the neasures in a separate section of the
transmittal. The cover letter nmust clearly state that the
nmeasures are satisfying both the ESA and the MSA, two separate

statutory authorities.

I f additional

nmeasures that do not apply

to EFH are included in the ESA consultation, the cover |letter nust
speci fy which of the ESA neasures apply as EFH Conservati on

Recomendat i ons.

Any EFH Conservati on Reconmendati ons that

suppl ement specific neasures of the ESA consultation should be

clearly stated within the cover
the transnittal follow ng all
opinion. The transnitta

letter
of the conponents of the biol ogical
nmust clearly notify the Federal action

or presented at the end of

agency of its responsibility to respond to NMFS EFH Conservati on

Recomendat i ons,

whet her or not they overlap with ESA RPAs and/ or

TCs.
SCENARI O 1: COWVBI NED EFH ESA CONSULTATI ON WHEN
THE MSA MANAGED SPECI ES AND ESA LI STED SPECI ES ARE | DENTI CAL

ESA EFFECTS TYPE OF ESA RESULT OF EFH CONSULTATI ON
DETERM NATI ON CONSULTATI ON
Not likely to I nf or mal No EFH Conservati on
adversely affect ESA Recomendati ons necessary in nost
|isted species that cases.
are al so MSA nanaged
Li kely to adversely For mal EFH Conservati on Reconmendati ons

affect ESA |isted
species that are al so
MSA nmanaged

provided or referenced in the
cover letter to the biol ogica
opi nion or at the end of the
transmittal following all the
conponents of the biologica

opi nion. Federal action agency
responds to EFH Conservation
Recomendati ons within 30 days.

Scenario 2: Sone But Not All

t he Sane

MSA Managed Species and ESA Listed Species Are

A second scenario involves situations where there is partial overlap between

EFH and ESA listed species/critica

habi t at

in the action area (i.e., sone of

t he MSA managed and ESA |isted species are the sanme, but some of the managed




species are not listed and/or some of the listed species are not nmanaged). In
this case, additional infornmation beyond what woul d be required for ESA

consul tation would be necessary to eval uate potential adverse effects on EFH
for any non-listed species, if the action may adversely affect EFH for those
species. For non-listed species, the Federal action agency should provide the
EFH Assessnent information to NVFS along with its biol ogi cal assessment or

anal ysis of effects to listed species and critical habitat (either as a

di screte clearly | abeled section of the sane docunent or as a separate EFH
Assessnent), to facilitate conmbi ned EFH and ESA revi ew.

. If NMFS concurs that the proposed action is not likely to
adversely affect |isted species or their critical habitat, in nost
situations NMFS woul d al so conclude that the action woul d not
adversely affect EFH for those MSA nanaged species that are al so
listed under ESA. However, NMFS nust still determ ne whether the
action woul d adversely affect EFH for any MSA nanaged speci es that
are not |listed under ESA, and whether EFH Conservation
Recommendati ons are necessary for those species’ EFH.  The results
of the informal ESA consultation and EFH consultation should be
transmitted in separate sections of a single letter fromNWS to

the Federal action agency. |If the ESA “not likely to adversely
affect” deternmination is based on NMFS' understandi ng that the
Federal action agency will inplenent the action with specific

nmeasures to avoid and/or mnimze adverse effects, the EFH section
of the docunent should also refer to those neasures as the basis
for deternmining that no EFH Conservati on Recomendati ons are
necessary for the species that are both MSA nanaged and ESA
listed.

. If NMFS determines that formal ESA consultation is necessary
because the proposed action is likely to adversely affect listed
species or adversely nodify critical habitat for the species that
are both ESA |isted and MSA nanaged, in nost situations NVFS woul d
conclude that the action would adversely affect EFH and provide
EFH Conservati on Reconmendati ons for those species. NWS nust
still determ ne whether the action would adversely affect EFH for
any MSA nmanaged species that are not l|isted under ESA, and whet her
EFH Conservati on Reconmendations are necessary for those species
EFH.  The results of the ESA and EFH consul tati ons should be
provi ded under a single cover letter with the EFH Conservati on
Recommendati ons pertaining to both ESA |isted and non-1listed
species presented either in the cover letter or at the end of the
transmittal following all the conponents of the biol ogica
opi nion. The EFH Conservati on Recommendati ons nmay be simlar to,
or reference, the reasonabl e and prudent alternatives contained in
t he bi ol ogi cal opinion and/ or the reasonabl e and prudent neasures
and the associated terns and conditions of the incidental take
st at enent .



SCENARI O 2: COMVBI NED EFH ESA CONSULTATI ON WHEN SOVE BUT NOT ALL MsA
MANAGED SPECI ES AND ESA LI STED SPECI ES ARE THE SAME
ESA EFFECTS TYPE OF ESA RESULT OF EFH CONSULTATI ON
DETERM NATI ON CONSULTATI ON
Not likely to I nf or mal In nost cases, no EFH
adversely affect Conservati on Reconmendati ons
ESA listed necessary for species that are
species that are both listed and managed.
al so MSA nanaged
EFH Conservati on Reconmendati ons
pertaining to non-listed species,
if appropriate, provided in the
i nformal concurrence letter.
Federal action agency responds to
any EFH Conservation
Recomendati ons wit hin 30 days.
Likely to For mal EFH Conservati on Reconmendat i ons
adversely affect for species that are |isted and
ESA listed managed, and for non-listed
species that are speci es that are managed, if
al so MSA managed appropriate, provided either in
the cover letter to the
bi ol ogi cal opinion or at the end
of the transnmittal follow ng al
of the conponents of the
bi ol ogi cal opinion. Federa
action agency responds to any EFH
Conservati on Reconmendati ons
wi thin 30 days.

Scenari o 3:

None of the MSA Managed Species and ESA Listed Species Are the

Sane

I f none of the MSA managed species and ESA |isted species are the sane in the
action area, but consultation is required neverthel ess under both statutes,
the EFH and ESA consultations should still be coordinated to facilitate the
consul tation process for the Federal action agency (i.e., one-stop shopping).
Regar dl ess of whether informal or formal ESA consultation is necessary for
ESA listed species/critical habitat, NMFS nust still deternine whether the
action woul d adversely affect EFH, and thus whether NWVFS must provi de EFH
Conservation Recommendati ons. The results of the ESA and EFH consultations
shoul d be provided under a single cover letter with the EFH Conservation
Recommendat i ons provided either in the cover letter to the biological opinion
or at the end of the transnmittal following all of the conponents of the
bi ol ogi cal opi ni on



SCENARI O 3: COVBI NED EFH- ESA CONSULTATI ON WHEN
NONE OF THE MSA MANACGED AND ESA- LI STED SPECI ES ARE THE SAME

DE?@RSFEE?T%N TYPE OF ESA RESULT OF EFH CONSULTATI ON
CONSULTATI ON
Not likely to I nf or mal EFH Conservati on Recommendati ons for
adversely affect non-|isted species, if appropriate,
ESA |isted species provided in the informal concurrence

letter. Federal action agency
responds to any EFH Conservation
Recomendati ons wi t hin 30 days.

Likely to For mal EFH Conservati on Recommendations for
adversely affect non-|isted species, if appropriate,
ESA |isted species provided either in the cover letter

to the biological opinion or at the
end of the transmittal follow ng al
of the conponents of the biol ogica
opi nion. Federal action agency
responds to any EFH Conservation
Recomendati ons wit hin 30 days.

Internal Consultations on NMFS Acti ons

NMFS consults within itself on internal actions related to ESA, including
approvi ng Habitat Conservation Plans and issuing section 10 take permts. |If
any of these actions may have an adverse effect on EFH, an EFH consultation is
required. These consultations nmay require devel opi ng new i nternal procedures
and shoul d be coordi nated with the appropri ate Regi onal EFH Coordi nators.
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