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PROCEEDTINGS

MR. AVERITT: Good morning, everyone, and
welcome to the FTC's one-day workshop on Section 5. This
workshop is our effort to revisit territory that’s lain
fallow for some decades now. Like other distant
territory, the territory of Section 5 offers a landscape
with several different attributes. There’s some
attractive features and then there's some imperfectly
understood hazards. Our job today is to begin the task
of sorting those out.

To open the workshop and to lay out a more
detailed road map for our efforts of the day, it’s my
pleasure to introduce the agency’s Chairman, Bill Kovacic.

In fact, it's Chairman Kovacic’'s past life as an academic
that’'s really one of the mainsprings for today’s
activities. The Chairman has long been an advocate for
using workshops as a way of exploring new issues and as a
way of building intellectual capital for the future
actions of the agency.

So, without more ado, Chairman Kovacic.

(Applause.)
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OPENING REMARKS BY CHAIRMAN KOVACIC

CHAIRMAN KOVACIC: I'm very grateful to Neil and
his colleagues for putting together these programs. As
Neil recalls, it was a mere 29 years ago that we first
met at the FTC to begin working on a number of these very
same issues, issues that are, if anything, more important
now than they were at that time.

I'm also delighted and want to thank foremost
our participants. I think when you look at the agenda
you'll see that Neil and his colleagues have organized a
truly superior collection of participants and I think it’s
fair to say that anyone who's made thoughtful
contributions to the work in this area is represented on
the panel. There are really few omissions.

Most and foremost of all is Neil himself. Neil
will be too modest later to exalt his own contributions,
but in Neil’s own work we have really the person who's
thought more about this topic and thought more
thoughtfully about this topic than any other. So, it's
delightful to have this session.

Why reflect on an element of the agency’s
jurisprudence that, to some extent, has had a difficult
history in implementation? I suppose the short answer is
it was a critical assumption upon which the agency itself

was founded. TIf you ask the basic question, why have two
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competition agencies in the United States, a critical
consideration was to have an institutional design that
was predicated upon maintaining different forms of
adjudication, a different mix of policy-making tools and,
quite importantly, a different mandate.

If you pull Section 5 out of the mix of what
the Commission does, I think you begin to ask profound
guestions about whether the institution ought to exist at
all. So that if Section 5 is meaningless and simply an
anachronism in some sense, I think that ought to dictate
a basic rethink of what we're doing.

I want to simply offer five questions that I
think are implicit in the agenda, but are quite important
to think about -- next steps for a mechanism that, again,
was put in place now nearly 100 years ago.

First is, how much room is there for Section 5
to contribute usefully to the development of competition
policy principles? And to step back again 30 years ago
to the time when Neil and I, Bob Lande and others in the
planning office that Jack Kirkwood had at the FTC, spent
a great deal of time thinking about these things, there
was a prevailing hypothesis about Section 5 of the FTC
Act.

In many respects, it was a hypothesis developed

by Phil Areeda, who, just about this time in 1979, did a
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workshop internally at the FTC. My notes of that event
recall Areeda going through the following view about
Section 5. The initial assumption in 1914 was that the
Sherman and Clayton Acts, owing to prevailing judicial
interpretations at the time, might be inflexible and
frozen in time. That they would not be adaptable and, as
a consequence, would tend not to cover or address a wide
variety of commercial phenomena that competition policy
litigation ought to address. Thus Section 5 was
deliberately created to have an extraordinary possibility
for elastic adaptation and adjustment.

So, if you had frozen in time narrow
conceptions of competition law embodied in the Sherman
Act, the Clayton Act and their interpretations -- well,
the Sherman Act at that time, the Clayton Act having more
elasticity to it -- then there’s a role for Section 5. If
it’'s going to add something to the existing mix, it’s
going to add something because the other elements of
competition policy were seen to be narrow.

But Areeda’s view was that, certainly since
Alcoa in 1945, the history of modern antitrust
jurisprudence had been extremely elastic. That is, the
Sherman Act had grown, expanded, and Areeda’s basic point
was rather than being comparatively non-adaptable and

relatively rigid, the courts had been willing to apply
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the Sherman Act in a way that picked up just about
anything you would want a competition policy system to
pick up.

And you recall Areeda’s writings in the 1970s,
partly with Don Turner, but certainly expansively on his
own. This is the time in which Phil was saying that a
no-fault conception of monopolization was available under
Section 2 of the Sherman Act, and thus to the extent that
Section 5 was being offered as an instrument to back away
from conduct-based prohibitions and simply to focus on
persistent durable monopoly power not explainable by
efficiencies, the Sherman Act got that, too.

Areeda’s conclusion at this time, which I think
enjoyed a great deal of support, partly through Areeda's
students and through the body of scholarship in the
field, was that Section 5, though intended to be the
expansion joint in the antitrust system, simply wasn't
necessary. And by reason of this post-Alcoa elaboration
and expansion of Section 2, Section 5 really had become
somewhat of an anachronism.

A reason to rethink all this, I believe, is
what’s been happening in the Supreme Court in the past 30
years and, in particular, what I would emphasize to be a
great suspicion of private rights of action as developed

in the United States. I'm not going to suggest to you or
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8
argue that the Court’s interpretation of private rights is
necessarily correct as an empirical matter, but I don’t
think I'll have a hard time convincing you that when you
look at one modern Supreme Court decision after another
that’s been serving to shrink the zone of enforcement --
to impose more demanding evidentiary and liability
standards -- in many respects that’s been happening
because the Court fears that private rights of action are
excessive and, in some respects, dangerous.

So, you see a recurring refrain in modern
Supreme Court cases that basically says, private rights,
dangerous, we're going to raise the liability bar, we're
going to use screening techniques, antitrust injury. And
what i1s also quite interesting, I think, is that the same
Phil Areeda and Don Turner who were writing about the
perhaps anachronistic quality of Section 5 in the 1970s,
were laying down doctrines that would promote the
suspicion of private rights of action.

It's 30 years ago this year that the first
volumes of the Antitrust Law treatise came out. The
first volume, I believe, lays out Areeda and Turner's
views, for example, that private rights of action and
treble damages have to be treated with the same care that
one would apply the imposition of criminal sanctions

under a Sherman Act Section 2 case. So that when you put
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criminal sanctions and treble damages on the same plane,
you're basically arguing about an extremely cautious
approach to the application of private rights.

If the antitrust universe, as Areeda was
saying, was expanding greatly in the big bang that
happens in Alcoa and afterwards, and if you accept the
view that it’s been contracting dramatically over the past
30 years, perhaps also as a result, in many ways, of
Areeda’s own scholarship, is there a point in which it
contracts so much that the elastic quality that Section 5
has becomes important, especially if Section 5 actions
can truly be insulated from having collateral effects in
private cases, be they state- or Federal-based cases?

So, the question of whether Section 5 is
unimportant, anachronistic, I think, comes back into full
view now if you accept my hypothesis that the system is
shrinking dramatically. It'’s the fear of private rights,
it’s the fear of collateral consequences, that’s been
propelling that process. Is it propelled to a point --
has the shrinking and collapse of the system gone so far
-- that it’s necessary now to rethink having a mechanism
that's detached from private right implications through
which an administrative body can elaborate and articulate
principles without the overhang of the private suits? We

have several people in this room today that will be on
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10
the panel who will talk about exactly that point.

The second thing I think we have to think
about, in thinking about where do we go ahead, is to say,
well, how well have we done in the past? And here is an
exercise for you to perform. There's a famous episode
where God turns to Abraham, God is thinking about a
fairly serious step to be taken and says, I won't do this
fairly dramatic thing I'm thinking of doing if you can
bring me ten good people, I won't do it. But I need ten.

And as we know the end of the story, it was impossible
to come up with ten and the fairly terrible thing
happened, the destruction of two fabled cities.

What would our ten best accomplishments over 94
years be here? What would our ten distinctive
accomplishments, good or bad, be in this instance? I
suggest to you that’s a tough list to come up with.
Litigated disputes. Or pick settlements, I think there
are some there. The Xerox settlement in the mid ‘70s is
arguably one. Some of the patent and IP-related matters
over the past decade or so arguably belong on the list.
But if you look at litigated disputes, not settlements --
I sort of regard settlements as kind of like being the
pre-season games in some way, where the real strength of
schedule and test come when you're in the court because

those are the ones that last.
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11

In litigated disputes, name your best ten, and
then ask which of those have durable shelf-1life power?
What are the enduring good contributions that have come
from the litigation of this process? For myself, who,
again, thinks that this is a necessary and useful
component of competition policy, that’s a sobering
exercise -- to come up with the ten good ones or the ten
distinctive ones.

And my basic argument would be, if you can’t do
better than one a decade, it forces you to ask, why has
that been the case? And further to ask, why are future
outcomes going to be better? I think there's some good
answers to this, but if the track record -- and I look
back to the years in the late ‘70s when a prodigious
amount of great talent came to the Federal Trade
Commission, where you had extraordinarily good talent
come, 1979 being a very good year, as I've told my
colleagues in particular. But a period in which you had
very thoughtful people doing this, working on extremely
ambitious and difficult cases, many of which in the
courts fell right on their face, I think one has to ask,
why is the story going to be better now?

And I don’t think I have to twist your hearts
too much to say that the judicial perspective regarding

the acceptability of this point of view might be more
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12
suspicious than it was in the late ‘70s and early 1980s.
Why is it going to get better?

In looking at the litigation process, a related
point is, is the elasticity really a mirage, over which
the Federal Trade Commission, going through the desert,
over the dunes, sees the glimpse of blue and the palm
trees in the distance, says, ah, Section 5, but it simply
evanesces in the hot sun and there’s just another sand
dune to be crawled over. In theory, that wasn't supposed
to be so. You had the expert administrative body whose
job it was -- because the Commissioners were all experts
and, of course, they are. They're giants. Particularly
in the modern era, particularly right now, no question
about that.

But over time you would have an expert body
with a tremendous amount of resources to draw on that
would formulate principles, that the FTC truly, with the
combination of administrative litigation, plus Section 5,
plus the Bureau of Economics, plus Section 6, would
become the nation’s trade regulation court. That’'s where
the formulation of concepts and principles would take
place. The norms developed in those cases would be
widely influential and it would be the rare Court of
Appeals -- because things were done so well, so expertly

-- that would second guess that, except in extraordinary
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13
circumstances. That's Section 5 in theory.

What’s Section 5 in practice been? I look back
again to the period beginning in roughly 1972, ‘73, going
forward about a decade to 82, '83, '84. To look at the
outcome of the matters where the FTC went to Courts of
Appeals and said, no fuzz on the picture, no ambiguity
about what we’re doing. We're going in here and saying
we're going to premise the finding of liability on Section
5 itself, we're not relying on Section 2 or Section 1
concepts. Here it is for you, teed up in a clear and
pristine way, yes or no based on our judgment. Every one
of those cases in that era failed.

Official Airlines Guides. Who was the author
of that opinion? That was Bob Pitofsky. We had the top
of the order, the future hall of fame member of the
Federal Trade Commission, writing a very thoughtful
opinion. And the Second Circuit, not a panel predisposed
to dislike the FTC, not a judge who wrote the opinion
predisposed to oppose the FTC, buried it.

Likewise in Ethyl, again a thoughtful
intelligent case, where you could imagine if Section 5 in
theory was going to work, the court would say, I'm going
to call that a strike. That’s what I'm supposed to do.

Now, yes, Ethyl and OAG both say, oh, we’'re not

saying it’s an empty set. Here are the conditions, here
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are the criteria. You fulfill these criteria and
conditions and, of course, we'll find liability. I think
the deeper and more profound question to ask is, is that
just a mirage? Is that an unattainable possibility?

Where just like Tantalus, the FTC will reach up to get
those grapes, it will drop down to try and drink the
water, but in neither instance will it be able to capture
what i1s said to be a real possibility.

I can’'t accept a likelihood that it is a mirage,
and I can’t escape my own history in working on these
things. But I think back and look at the old folders
from the ‘70s and the early ‘80s when, oh, yes, I worked
on some of these things, where we thought we had the good
line-up in place and, ultimately, how much deference did
we get on these issues? Not a whole lot. And, again,
the question is, why will this be better today? Are we
going to say, oh, the judicial setting is much more
favorable? The courts are more inclined today to support
intervention. They’ll be much more willing to accept the
notion of administrative decision-making and discretion
in this area. You know as well as I do that’s a doubtful
proposition.

What are the political constraints? What
happens when we've tried to do this? I'm not suggesting

there’s an inevitability to this, but when you look back
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at our history, when we've tried to stretch the frontiers
outward, there have been some striking instances of
political retaliation of the harshest type.

In Cement Institute, which was the result of
decades of effort to work with the phenomenon of
signaling tacit collusion, base point pricing, the FTC
found liability, got to the Supreme Court, and received
from the Supreme Court deference for exactly the kind of
reasons that Section 5 in theory would say ought to be
the case. Where the Court said, the Commission did its
homework here. It spent decades through studies, through
research, through litigation, administrative litigation
-- good job! We respect that and uphold it.

The Congress of the United States passed a
statute, vetoed by Harry Truman, that would have
repudiated the principle that the FTC established.

And in hearings, at the same time, Congress
brought up those five Commissioners and said, we want
your assurances you're never going to do this again.
You're not going to outrun Section 1 of the Sherman Act in
applying these concepts. And the FTC sat there and said,
you understand us correctly, that’s right. A bit of
testimony that was flung back in the Commission’s face in
Ninth Circuit decision in Boise Cascade in the late
1970s.
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And the first assignment I had at the FTC when
I came in 1979 was to prepare for hearings where Congress
was seeking to take away the FTC's authority to order the
relief that was considered in Kellogg and Exxon. They
didn't do that, but it was a fairly pointed shot at the
Federal Trade Commission. And, indeed, on the morning of
the elections in the 1980s, Walter Mondale goes to Battle
Creek, Michigan, the day before, and he says, citizens of
Battle Creek and your little cereal company here,
citizens of Battle Creek, if you reelect the President
and myself, the Federal Trade Commission will never be
permitted to proceed with that lawsuit involving your
company. Reported on the front page of the Washington
Post. I just about spit out my cornflakes that morning
in getting ready.

(Laughter.)

Notice all of this happens before Ronald Reagan
comes to Washington, doesn't it? The mob that was
surrounding our building and right down to the White
House were saying, stop it. Powerful Democratic
majorities in both chambers and Democrats in the White
House. And one might think, oh, they love us now. We're
much better off. I can’t capture for you the deep love
that they had for us in the mid 1970s. Love in the form
of more money, love in the form of greater statutory
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authority.

A gloomy view of this is that, in some ways,
Congress has said, go on, push the frontiers. The
frontiers are pushed, the political backlash occurs, and
they say, whoever told you to push the frontiers out
there? Why did you do this? It becomes a natural
circulation device that becomes quite attractive in a
city in which lobbying is part of the very life blood of
what goes on here. Why will this be different in the
future?

And last, what's the appropriate content of
Section 5? Are they basically extensions of Sherman Act
and Clayton Act concepts? Do you take notions like
invitations to collude and you think maybe that’'s an
agreement within the meaning of Section 1 of the Sherman
Act? No. Maybe it’s attempted monopolization, maybe it’s
actual monopolization, maybe it’s a conspiracy to
monopolize, not qguite.

But we're confident that the underlying
principle at work there is worth further elaboration and
development. Is there anything to be gained by the
behavior, that is hey, would you like to collude?
Probably not. Real potential harms? Yes. You extend
the principle embodied in the laws to capture that.

Second is the other possibility, that
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extensions have to be based on demonstrable effects. Is
this the message of Ethyl in particular? You show us
actual or highly likely adverse effects, we'll support the
application. But by the way, because we are skeptical of
this mechanism, we want the broomstick of the Wicked
Witch of the West. We want really powerful proof before
we do this. 1Is that the gloomier message of a case like
Ethyl?

Or last, i1s it a matter of incorporating
extrinsic norms? That is, cases like S&H, are they
really meaning to say if you find a principle, a concept,
a norm embedded in a collateral body of law, contract,
tort, unfair competition, another body of economic
regulation, we permit and endorse your effort to
basically incorporate that and say that’s a basis for a
Section 5 case?

One of my predecessors named Mike Pertschuk, in
the fall of 1977, gave a speech in which he laid out what
that might mean. And the bare terms of S&H arguably
incorporate that, in which he said, what happens if other
Federal regulatory bodies aren’t doing a good job of
enforcing their laws? Suppose the company is gaining a
great advantage in its commercial operations because it
is not abiding by Clean Air and Clean Water Act commands?

It gets a big cost advantage and, as a consequence, is
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able to compete for customers on a basis other than the
merits. Might the FTC, in this and other areas, sweep
behind the EPA to say that’s an unfair method of
competition because you're not playing by rules?

And the uproar after the speech was, well,
Chairman Mike, where does this end? 1Is the FTC going to
be the enforcement backstop for every economic command in
the country that affects the cost and operations of
individual firms? To the extent that S&H is saying go
and look for collateral normsg, import them into the Act,
what are the appropriate boundaries? Which are the
extrinsic norms that would be incorporated?

So, if we ask, is Section 5 a useful thing, I
think in part it has to be. If it’s not, if the answer is
no, then you have to ask basic questions about why this
institution exists. So, this is not an idle exercise by
any means.

To foreshadow my own interests and my own
answer here, I think the answer is yes, there’s a valuable
role. There’s powerful conceptual attractions and I think
some useful applications. But the discussion about this
cannot take place, I think, without a careful and
deliberate effort to ask why things haven’t gone better in
the past. Those are the problems of implementation, the

distance between theory and practice.
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When I look back to my time 30 years ago and I
think of the great enthusiasm and capabilities that were
brought to bear on this issue, I hesitate to think that
things will necessarily be better because the folks are
so much smarter there now than they were before. That
was a pretty good team that was playing on the field
before. 1Is the strengths of schedule inherently too
great, is this an area in which the Commission can work
well? I think we have the program assembled today to
answer these questions in a very useful way and point
us in the direction of getting some better thinking on
this.

I'd like to turn things back to Neil who will
bring together our historians to look at the most distant
past. Neil?

(Applause.)
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PANEL 1: THE HISTORY OF SECTION 5

MR. AVERITT: Thank you very much, Bill.

The gauntlet has clearly been laid down here,
and the task before this workshop and before the agency
in the years ahead is clear enough. 1It's to find a way to
balance appropriate types of action on the one hand and,
at the same time, prudent avoidance of the risks that
have manifested themselves in the past. And the question
will be, how do we walk that line?

As a start on that question, let me welcome you
now to the history panel. In this workshop we're going to
follow the often reliable principle of beginning at the
beginning. So, this panel is going to summarize a
hundred years worth of legislative history and Section 5
case law beginning around the year 1910.

Our format is going to be somewhat different
from that followed by later panels in the day. Many of
those are going to be following a conversational format
with a give and take among the speakers that’'s intended to
come to grips with some of the difficult issues. Before
we do that, though, we thought it would be useful to lay
out certain facts -- to put them en masse on the table so
that we'll all have sort of a common culture, a common
basis of knowledge to bring to the discussions later in

the day. We're therefore going to use longer
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presentations and we’ll have a discussion period at the
end, but that will be somewhat shorter than others.

To make all of that happen we have two
excellent speakers here. The first is Marc Winerman, FTC
lawyer and scholar extraordinaire. Marc has written
extensively on the legislative history of the FTC Act and
on the political climate surrounding its passage. He
will recount events from the beginning up through the
Supreme Court’s decision in S&H, which marked, in a sense,
the judicial high water mark of FTC Act enforcement.

Then at that point, the baton will pass to
Steve Calkins, who will carry the narrative from S&H up
to the present day. Steve, you will know, is a Professor
of Law at Wayne State, a former FTC General Counsel, and
a memorable teller of stories, many of them actually
true.

Before Marc begins, let me gave a disclaimer on
his behalf and mine and on the behalf of any other member
of the FTC staff who is up at the podium later today.
Nothing that any of us says will reflect the views
necessarily of the Federal Trade Commission or of any
individual Commissioner. We are all speaking on our own
behalf and expressing our own views.

With that, Marc, take us away.

MR. WINERMAN: Thank you. First, the standard
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disclaimer remains very much the case. Notwithstanding,
I would like to thank Bill for the opportunity to pursue
my historical studies and for the discussions we've had
over the years. In 20 minutes, I'm first going to try to
give you some of the legal, economic and political
context of the Federal Trade Commission Act and then look
to the Senate debate over the Act, the most important
part of the legislative history, from the perspective of
five participating senators.

Lots more details about these points can be
found in my article on the FTC's origins, available in the
Antitrust Law Journal and at the FTC’s history web page.

Then I'm going to zap through 58 years of
developments of unfair method of competition law, raising
more questions than providing answers.

Legal and economic background. The Sherman Act
was passed in 1890. But I didn’t stop a huge merger wave
at the turn of the century, where as many as 42 firms
would merge simultaneously into one. This was the merger
wave to monopoly, unlike a later merger wave to oligopoly
in the 1920s. And the fact that there were mergers to
monopoly at this period probably informs some of the
thoughts of the participants in the FTC Act debate.

In 1904, Theodore Roosevelt’s prosecution of

Northern Securities led to a decision that may have
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helped to stop the merger wave. But the Court’s decision,
though it held the merger before it unlawful, showed a
battle of extremes that left antitrust law unsettled.
After all, four justices thought the Act didn’t reach
mergers at all and four seemed to indicate that
horizontal mergers among competitors were per se illegal.

Seven years after that, in 1911, the Court
ruled that Standard 0il had violated the Sherman Act and
ordered the oil giant dissolved. But the specifics of
the dissolution remedy and the Court’s announcement of the
rule of reason led a three-time Democratic presidential
nominee, William Jennings Bryan, to declare. “The trusts
have won.” The stage was set. Antitrust became the
central issue in the 1912 campaign.

The candidates in the campaign included one
former President, one sitting President, and a future
President. Theodore Roosevelt was the former President.

He became President in 1901. In 1908, in deference to
what was then a two-term tradition, he stepped aside. He
handpicked William Howard Taft to run in his stead. But
by 1912, in part angered by Taft’s decision to prosecute
U.S. Steel on antitrust grounds, Roosevelt challenged
Taft in the Republican primaries, and when he failed,
launched a third party campaign.

Despite his reputation, Theodore Roosevelt was
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an antitrust skeptic. As Jim May notes in Antitrust in
the Formative Era, goals such as efficiency and the
preservation of small businesses were initially seen as
fully compatible. For many, this confidence remained
fully intact in 1914. But for Roosevelt, antitrust was
anti-big business and, in many industries,
anti-efficiency. Roosevelt didn’'t want to break up big
firms, he wanted to keep them honest. To that end, he
sought a Bureau of Corporations in 1903 and the Bureau,
after Congress created it, soon wrote that antitrust laws
should essentially be displaced by laws using an
interesting term: “unfair competition.”

In 1911, Theodore Roosevelt was one of the two
candidates who thought Standard 0Oil's dissolution was a
mistake. He wouldn't break up large firms; he would place
them under temporary receivership and made them honest.

This would be done through an agency like the
Federal Trade Commission with the power to review mergers
and even agreements in advance. Note that the sort of
ideas he had in mind anticipated the Hart-Scott-Rodino
Act by decades. This was a centerpiece of his plan.

William Howard Taft, was Roosevelt’s successor.

He was a lawyer at heart. He was a former federal
Circuit Court Judge, a future Chief Justice. He thought

the solution to the trust problem was already in place --
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the Sherman Act enforced by the courts. Taft confused
people. He defended Standard 0Oil; he had actually
appointed most of the Justices who decided it. But he
also brought an aggressive antitrust enforcement program,
particularly in the 22 months remaining in his term
following the Standard 0Oil decision.

So, those are two of the candidates.
Roosevelt, by the way, would come in second with 27
percent of the vote in 1912; Taft would come in third
with 23 percent. With them splitting the Republican
vote, the door would be open to Woodrow Wilson.

Wilson had been a leading political scientist,
a student of British politics who admired the
parliamentary model, with its ties of the executive to
the legislature. The implications for antitrust?
Theodore Roosevelt saw a Commission as the key
institution for developing antitrust. Taft saw the
courts in that role. Wilson wanted the legislature,
working with the executive, to pass precise laws and to
provide strict penalties -- penalties directed to leaders
of corporations, not simply the firms.

Consistent with his general model of how the
government should operate, Wilson was the first President
who put forth a legislative program and worked with

Congress to implement it. For the antitrust part of his
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program, he thought his task would be easy. Congress
could easily define antitrust violations and then impose
civil and criminal liability on corporate leaders. Like
Roosevelt, Wilson thought it was unnecessary to dissolve
firms like Standard 0Oil. He thought the Standard 0il
decree was a mistake. But unlike TR, he thought that
once firms like Standard 0il were stopped from acting
dishonestly, their smaller competitors would easily
triumph and cut back on the market share of the Standard
Oils.

All three candidates focused on process, on who
would develop antitrust standards. To varying degrees,
each expressed an economic vision, but there was
relatively little on specific standards.

The post election context. 1912 was a big year
for the Democrats, a party generally on the ropes since
the Civil War. Democrats took the House in 1910. They
added the Senate and White House in 1912. Wilson
immediately began focusing on future elections, including
the 1914 midterms. He wanted to show that Democrats
could govern and he sought broad, unprecedented
legislative initiatives. He obtained tariff reform, he
added banking reform, and then, in January 1914, he
turned to antitrust.

At first, consistent with his ideas, his focus
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was on the Clayton Bill, which had strict definitions and
harsh penalties. As for a commission, he proposed only
modest changes to the Bureau of Corporations. The
commission would remain an investigatory agency after the
Bureau had merged into it, or morphed into it. Basically
the only difference was that it would become an
independent agency with five Commissioners rather than an
executive agency with one.

What happened? The Clayton Bill bogs down.
Even smaller companies get nervous about laws that are
going to make price cutting potentially criminal
behavior. In May, a desperate Wilson embraces Section 5
as the House is finishing up its debates on antitrust and
the ball is about to be passed to the Senate.

Wilson'’s intent, apparently, is to eliminate all
substantive provisions from the Clayton Act. The switch
takes place in a meeting with Wilson's advisor, Louis
Brandeis, and Brandeis’s friend, George Rublee. Rublee
would soon be writing floor speeches from offstage --
essentially writing key floor speeches of all of the
Democrats who support the legislation.

Now, please understand, not all Democrats are
excited about the FTC bill. In fact, many of them from
agrarian states hate the idea and see it as a cop-out.

Harry Lane of Oregon, for example, attacked the bill’'s
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“indirection and lack of virility” and he, asked as he
contemplated voting for it, “God have mercy on our souls.”

The majority of the Democrats did back the
bill, though, and I'll focus on three of them; Francis
Newlands, Chairman of the Commerce Committee, Joseph
Robinson, later of Robinson-Patman fame, and Henry
Hollis, a one-term senator from New Hampshire. Newlands
was a big fan of a commission, probably even of a
Roosevelt-style commission, even though he was
constrained from focusing on that in 1914. He made it
clear that he personally preferred to take all antitrust
enforcement away from the Justice Department and give it
to the FTC.

His confidence reposed in the agency itself and
its ability to interpret a standard that Newlands had
trouble articulating. His remarks are full of general
references to good morals and unfair advantage. After
others developed the points, he did add legal and
economic significance to his litany. He offered a
laundry list of practices tied into previous Section 2
complaints, like cutting prices with a view of injuring
and destroying the business of a competitor, as well as,
tying practices, commercial espionage, and bribery of
employees. And he made clear that the thrust of the FTC

was to go beyond existing interpretation of the Sherman
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Act and, in his words, “destroy monopoly in the embryo.”

Joe Robinson I’'ll just mention briefly. He
declared that efficiency is generally regarded as the
fundamental principle of fair competition. Oppression or
some advantage obtained by deception or some questionable
means i1s a distinguishing characteristic of unfair
competition.

Henry Hollis also spoke of efficiency. 1In
fact, he spoke of “productive efficiency.” He declared,
as well, that the aim of the new law was to nip practices
in the bud. The Sherman Act doesn’t become effective
until a monopoly is fully grown. The FTC could stop
unfair competition earlier. Indeed, he offered an
unusually explicit rejection of a market power screen.
Under the Sherman Act, there may be some doubt as to
whether the mere use of an unfair method without more by
a corporation of no conspicuous size would be held to
fall within the scope of the Sherman Act.

The FTC Act wouldn’t raise such concerns,
although his standard raises questions about how the
commission might handle practices that might advance
competition when engaged in by a small firm but were
problematic when engaged in by a firm with sufficient
market power. Finally, Hollis observed that unfair

competition would develop by looking at existing law in a
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process of common law development.

Albert Cummins. Now, Albert Cummins is perhaps
the most interesting of the senators I'll discuss. Wilson
wanted a Democratic program without help from
Republicans, but Cummings of Iowa, former Chairman of the
Commerce committee, wouldn't be stopped. The FTC Act
became a bipartisan bill despite Wilson’'’s best efforts.

In 1914 and earlier, Cummins sought legislation
that would, among other things, ban stock ownership by
corporations. He proposed laws to challenge size, albeit
with a relatively sophisticated approach that didn’t
proscribe specific market shares, but rather proscribed
firms so large that they impeded substantially
competitive conditions. He advocated a tax on firms with
more than a 25 percent national market share, declaring
that this would stop “the accumulation of so much
dishonest wealth.”

In 1914, he begins by making clear that his
views aren’t the same as Newlands’'. He rejects morality
as a guide, noting that most countries allow the very
practices the Sherman Act proscribed, so how could they
be immoral? He focuses on economic concepts. He calls
unfair competition “that competition which is resorted to
for the purpose of destroying competition or of limiting

a competitor of introducing a monopoly. There’s no unfair
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competition that’s consistent with the endurance of any
competition.”

The FTC Act would go beyond the Sherman Act and
strengthen the antitrust law, gathering up the lesser
incidences which the antitrust law cannot. It would
reach and prevent the beginning of the attempt to
monopolize, the beginning of the insidious effort toward
restraint of trade and commerce.

Also, it would cover consumer protection,
though the specifics here are a little bit confusing.
Section 5 is prohibition or unfair method of competition
would apply if a soap manufacturer used a name similar to
its competitors, confusing consumers. That would harm
the public as well as the competitor, Cummins explained,
since the consumer -- even if he got a better good at a
cheaper price -- didn’t get what he wanted. But then
Cummins explained that was no public injury and no
Section 5 violation if a railroad misrepresented a
competitor’s facilities.

Further, his view of Section 5 was, in one
sense, narrow. He didn't think it reached practices like
interlocking directorates or corporate stock ownership.
That’s not “unfair competition,” he said, but the
suppression of competition. He wanted the commission to

deal with it, but not under Section 5. He introduced
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other legislation to do that.

One last point for Cummins. According to
Cummins, size means power. It could confer the power to
suppress real substantial competition. He proposed, in
1914, the law I mentioned before, to limit size. And he
also introduced the notion of size when he talked about
the FTC and Section 5.

According to Cumming, unfair competition
depends on one’s economic and sociological view of
society. He had earlier, in a 1911 discussion, described

the “sociological view,” the desirability of having “as
many men as possible as their own masters building up and
maintaining the manhood and character necessary to
sustain a nation like ours.” In 1914, he noted that “we
can purchase cheapness at too high a price if it involves
the surrender of the individual, the subjugation of a
great mass of people to a single mastermind.” On the
other hand, he said in 1914 that unfair competition
doesn't require consideration of such broad sociological
industrial conditions as are necessary to determining
restraints of trade.

So, although he has more sophisticated notions
than Newlands, Cummins certainly opens the door to more

than efficiency in his comments.

The early years of the FTC Act. The Act passes
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in September 1914. The Commission opens its doors the
following March. I would like to segue back now to
Hollis’ idea that a common law process of development
would be involved in the FTC Act. The process begins
here.

Let’s look at some early Commission cases, all
brought as unfair methods of competition cases. Our
first docket is a misrepresentation case. Our first
sweep, commercial bribery. Other early cases,
challenging the sale of adulterated meat to the Army,
that one wasn't successful. Challenging sales of bread,
buy one get one free; not successful either. Challenging
the use of lotteries; that’'s a series of cases the
Commission brings into the 1960s, that basing a price on
an element of chance was an unfair practice.

All of these are challenged as unfair methods
of competition. A potentially significant limitation
emerged in Raladam in 1930, a Supreme Court case that
said you needed to show harm to a competitor or
competition generally as part of an unfair method of
competition case. Keppel, though, in 1934, seemed to
contradict or at least take back much of Raladam. That
was a case involving gambling and the sale of candy for
children. The practice was a problem, the Court said,

because it forced competitors to match lower standards in
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order to compete.

Well, with any questions remaining about
whether unfair methods of competition went beyond
antitrust, the Congress in 1938 adds unfair or deceptive
acts or practice jurisdiction to our Section 5 arsenal;
this is done in the Wheeler-Lea Act. And, subsequently,
most Commission cases, with some exceptions, are pled as
both unfair methods of competition and unfair and
deceptive acts or practices. Often, findings are based
on one or the other, but the pleadings routinely include

all of them and they often include “ands” rather than

The Cigarette Rulemaking in 1964 is the next
point I would like to focus on, as a prelude to S&H.
This is a statement justifying the FTC’s Cigarette Rule.
(The rule never went into effect, but prompted
legislation.) The statement of basis and purpose was
drafted by a young Richard Posner in 1964. After
describing Keppel and Wheeler-Lea, the statement observed
in a footnote that a practice would be both an unfair
method of competition as well as an unfair practice if it
both exploits competitors (not competition) unfairly, and
injures consumers. It then set up a three-part test for
unfair acts or practices, which was its main focus:

offends public policy, immorality, and harm to consumers.
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Now, I'm going to jump ahead eight years to S&H.

S&H sold Green Stamps, which merchants distributed to
consumers with their purchases. S&H acted to stop stamp
exchanges, which allowed trading of one stamp for another
or selling your stamps, and which undermined the
uniqueness of green stamps. The appeal’s court found that
there was no violation of either “the letter or the
spirit of the antitrust laws.” And the Supreme Court and
the Commission seemed to take that as a challenge. The
Commission’s brief and the Court’s decision take as a
given that that finding was correct but conclude that,
even assuming that, S&H may have violated Section 5.

But there’s some ambiguity in how the conduct
violated Section 5. The Court goes through the history
of Raladam, Keppel, the Wheeler-Lea Act, the cigarette
statement, quoting the statement’s three factors. It
quotes the unfair act or practice standard to show them
that an act or practice could be unfair (and they just

use the word “unfair,” without unfair methods of
competition or unfair acts) if it was neither an
antitrust violation nor deceptive.

Since S&H quoted the cigarette statement,
there’s some suggestion, at least, that the Court was

specifically focusing on unfair acts or practices, but

then it pivots back. In remanding the case to the
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Commission, it asks whether the challenged practices,
though posing no threat to competition within the
precepts of the antitrust laws, are nevertheless either
unfair methods of competition or unfair or deceptive acts
or practices.

It also observed that there was no indication
in the Commission’s decision that S&H's conduct was unfair
in its effect on competitors because of considerations
other than those at the root of the antitrust laws, again
the focus being on competitors. So, the statement seems
to embrace earlier antitrust law and open the possibility
to all of the interpretations that the Chairman suggested
in his remarks.

So, what do we make of the assertions in this
34-year-old case, and particularly of the assertion that
unfair methods of competition need not fall within either
the letter or the spirit of the antitrust law? Might a
court still view lotteries or some modern equivalent to
be unfair methods of competition, without reference to
antitrust principles? Also, what's the relevance of the
fact that we're looking at a common law process of the
sort that Hollis observed? What'’s the relevance of
subsequent antitrust jurisprudence, such as the Supreme
Court’'s embrace of antitrust injury five years after S&H

in Brunswick Corporation v. Pueblo Bowl-O-Mat? What's the
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significance of the courts giving teeth to the notion
that antitrust competition protects competition and not
competitors? Does unfair methods of competition still
protect competitors independently of protecting
competition?

Also, when S&H focused on Keppel, it noted that
Keppel had, in turn, focused on public policy as a basis
for finding unfair methods of competition. On that
score, what's the relevance of subsequent development of
the unfairness test? What'’s the relevance specifically of
the 1994 codification of consumer unfairness that
expressly elevated consumer injury to the fore and
relegated public policy to the background.

So, with that, I leave you with a brief summary
of the history of the FTC Act and far more questions than
answers. Thank you.

MR. CALKINS: Okay, Neil, depending upon which
of the clocks you use, we have about ten minutes left.
What do you want me to do? How long do you want me to
take?

MR. AVERITT: Why don’t you take your 20
minutes.

MR. CALKINS: All right, now we're talking.

MR. AVERITT: But no more.

MR. CALKINS: No more, okay.
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MR. AVERITT: We'll keep the discussion somewhat
shorter than otherwise.

MR. CALKINS: All right, 20 minutes it is then.

There you go.

I get the great pleasure of picking up where
Marc left off, covering 1972 to the present. That has
the advantage that I lived through a lot of it, so I just
have to search my fertile memory about what I did or saw
or read or something. It has the disadvantage that an
awful lot of people in this room actually know what
happened, worked on these matters and will surely correct
me when I get things wrong. And I just want to remind
you that I only have 20 minutes to cover this time
period, so be gentle with me. You know, I'll make a
couple of mistakes. We'll do the best we can.

It's an exciting time period. We're going to go
quickly. I have the disadvantage that I was told
emphatically that PowerPoint was not going to be
provided. I now see that some folks like our Chairman
are powerful, and others are just academics who come
wandering in.

(Laughter.)

MR. CALKINS: All right, let’s get started
covering this period. I'm going to divide it up into five

different eras. These are all sort of arbitrary. Mine
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are ‘72 to ‘80, ‘80 to ’'89, ‘89 to 2000, 2001 to ‘05, and
2006 to the present.

So, let me get started. I'm supposed to start
with 1972. I don’t think that's really weird. That first

era begins -

I think it begins back in 1969, just to
take you back in time as Chairman Kovacic is so apt to
do. This was when we had the Neal Report coming down and
we had serious national concern about concentration and
the problem of oligopoly and President Nixon was coming
in to have a new, bright day for antitrust and doing
something about these big problems.

Then we had the Kirkpatrick Report coming
along, by the ABA and a major leader of the bar, which
slammed the FTC, because why? In recent years, FTC
enforcement, with few exceptions, had been limited to
enforcement of the Robinson-Patman Act. Some
investigations and proceedings concerning antitrust
problems in connection with vertical distribution
arrangements, and studies reports and guidelines, and
some formal challenges of mergers. But one ought to get
off of this Robinson-Patman kick and do something that
makes a difference. And that’s what the FTC set out to
do.

Under a series of Republican Chairmen,

Kirkpatrick and then Engman and then Collier and, yes,
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one Democrat, Mike Pertschuk, the Federal Trade
Commission set out to make a difference and address what
had been identified as the important national issues of
the day. Go through that period and just let me rattle
off the complaints. This would work well with
PowerPoint, but you just visualize it.

1972, Kellogg, the shared monopoly complaint.
1973, the Xerox complaint and the big Exxon 0il Company
complaint. 1974, Boise Cascade delivered prices
innovative case, and the Brunswick joint venture
complaint. 1976, GM Crash Parts trying to fix the
problems Tom Leary was causing in Detroit. 1976 was also
Reuben Donnelly, the Airline Guide case, Perpetual
Federal Savings -- going beyond Section 8, using a
Section 5 complaint -- and the General Foods predatory
pricing complaint.

1978, we had General Motors promotional
allowances, and the Lockheed consent order wherewith the
FTC was going after foreign corrupt payments under
Section 5 of the FTC Act. 1979 was the Ethyl Du Pont
famous complaint. 1980 was Russell Stover as the FTC
decided to solve the problem of Colgate. An incredible
line-up of ambitious attempts to do something important.

This was not, however, really about Section 5.

This was about trying to do something that mattered. 1In
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the words of one of the many Directors of the Bureau of
Competition, Jim Halverson, quote, “Whatever happened to
the little old lady of Pennsylvania Avenue?” And the
answer is that it was now doing something that made a
difference.

On the other hand, there were storm clouds
during this same time period. 1977 was the GE/Sylvania
case which has been identified correctly as such a
landmark in antitrust development. 1979, the FTC lost in
the Supreme Court a Robinson-Patman case, a vote of six
to one with one concurrence.

Then 1977, as Chairman Kovacic identified, was
when Chairman Pertschuk delivered that famous New England
speech which has been quoted so many times, where he said
that, quote, “Although efficiency considerations are
important, they alone should not dictate competition
policy. Competition policy must sometimes choose between
greater efficiency and other social objectives such as
dispersal of power which may result in marginally higher
prices. 1In 1977, no responsive competition policy can
neglect the social and environmental harms produced as
unwelcome byproducts of the marketplace. Resource
depletion, energy waste, environmental contamination,
worker alienation, the psychological and social

consequences of marketing-stimulated demands.”
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That’'s a famous quote that many people cite.
And I was assuming it must have been taken out of
context. So, I worked very hard to find the original
speech and the answer is, it was not taken out of
context. Shortly before that, Chairman Pertschuk said,
qguote, “Competition policy cannot make every person a
company president, but it can help assure that there will
be enough presidencies to aspire to so that the system
will not be stifled by a pervasive feeling that there is
no room at the top. And below the top, competition
policy can help assure that the worker has a choice of
employers to deal with in a workplace of human scale.”
This was a vision that held the Federal Trade Commission
up to a certain amount of criticism.

And then, of course, in March of 1978 we had
the very infamous Washington Post “National Nanny”
editorial and the handwriting was on the wall, leading up
to 1980.

1980, Ronald Reagan was elected President and
there was a transition report written in significant part
by Jim Miller and Tim Muris that slammed the Commission
for the shared monopoly cases and these other efforts
that had been going on. 1980 was when the Boise Cascade
Court of Appeals defeat came down and the Airline Guide's

defeat came down, a bad year for the FTC. We’ll come back
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to those cases.

1980 kicked off a period, 1980 to 1989, of
extraordinary retrenchment at the Commission. 1980, the
Unfairness statement. 1981, the Exxon case dismissed.
1982, Kellogg dismissed; the General Motors Crash Parts
case was dismissed. 1983, the Deception statement. ‘84,

General Foods dismissed. General Motors was dismissed.
We don’'t take the spirit of 2(d) and apply it
expansively. And then the Commission just failed to file
the kinds of cases it had been filing before.

Let’'s go talk about those losses on appeal, four
of them. First, Boise Cascade, Ninth Circuit, May 1980.

The Commission opinion had gone after delivered pricing
in plywood and was concerned about delivered pricing
using artificial freight from the northwest, even if you
were from the south and things like that. But,
importantly, the Commission opinion by Chairman Dixon
does not suggest that things were done that were very
wrong.

Quote, “The conduct challenged here evolved in

a justifiable way,” close quote.
And quote, “Force of habit may explain conduct
and soften the attitude of society toward the actor, but

force of habit cannot provide a defense for conduct which

loses commercial justification and produces
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anticompetitive results,” close quote.

You get up to the Court of Appeals and what
does the Court of Appeals say? The Court of appeals says
that what we have here is a total failure of proof.
There’s little evidence, no expert testimony was
introduced. There were no unhappy buyers testifying.
And said the Court of Appeals, gquote, “In this setting at
least, where the parties agree that the practice was a
natural and competitive development in the emergence of
the southern plywood industry, and where there is a
complete absence of evidence implying overt conspiracy,
to allow a finding of a Section 5 violation on the theory
that the mere widespread use of the practice makes it an
incipient threat to competition would be to blur the
distinction between guilty and innocent commercial
behavior.” And the court was not going to blur that
distinction.

Airline Guide’s case. Bob Pitofsky’s opinion,
you can go back and you read that, and I -- well, let'’s
just tell you what it said. It condemned Donnelly for
how it listed flights in the airline guide, but the
opinion specifically said that these acts, quote, “Were
not intended to benefit Donnelly in that market,” close
quote.

What we had here was the commission finding a
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duty on a monopolist not to be arbitrary. And, although
the case was brought under Section 5, Pitofsky wrote,
qguote, “We see no persuasive reason why a similar duty
would not arise under the Sherman Act,” close quote.

This was a rather sweeping finding of a duty on a
monopolist not to be arbitrary, the test sometimes
phrased with a few caveats in there, but it invited what
you can expect to see when you use language like this, I
think, back to the “quick look” problem in Cal Dental.

The Commission found the duty not to be
arbitrary. And what does the Court of Appeals do? The
Court of Appeals concludes that this was a case where the
FTC had been arbitrary itself and it was not going to be
allowed to go forward and to do that. We don’t have time
to go into it in detail, but it was basically saying that
this was a kind of grabbing of power, and a thrust that
the Court was not going to allow.

Russell Stover -- Colgate lives! We'll go on to
Du Pont Ethyl. This was the serious attempt to use
Section 5. This was the case that really said Section 5
igs different. There’s no private litigation. We can
address things under Section 5 that we couldn’t under
Section 1. Addressed a series of facilitating practices,
including advanced notice of price changes, press

releases, uniform delivered prices, most favored nations
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clauses, and so on and so forth, but there was a powerful
dissent by Jim Miller. When it gets up to the Second
Circuit, it does not succeed.

What was missing? Answer, once again, the
Court of Appeals said there was a complete failure of
proof. Quote, “In short, we do not find substantial
evidence in this record as a whole that the challenged
practices significantly lessened competition in the
anti-knock industry or that the elimination of those
practices would improve competition.”

Yes, the Court then hands down a standard about
what’s going to be illegal. The Court saying that, quote,
“In the absence of proof of a violation of the antitrust
laws or evidence of collusive, coercive, predatory or
exclusionary conduct, business practices are not unfair
in violation of Section 5 unless those practices either
have an anticompetitive purpose or cannot be supported by
an independent legitimate reason.”

This is not a tough test as phrased. “Or” means
“or.” So, what do you have to show? Answer, proof of a
violation or collusive or coercive or predatory or
exclusionary conduct or anticompetitive purpose or lack
of independent business justification.

What's really going on here? Let me just sort

of string together a couple of quotes to give you a sense
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of what this Court of Appeals opinion is about in my
judgment .

Quote, “Congress did not authorize the
Commission, under Section 5, to bar any business practice
found to have adverse effect on competition. Instead,
the Commission could prescribe only unfair practices or
methods of competition. As the Commission seeks to break
new ground by enjoining otherwise legitimate practices, a
line must be drawn between conduct that is
anticompetitive, and legitimate conduct that has an
impact on competition. Standards must be formulated to
discriminate between normally acceptable business
behavior and conduct that is unreasonable or unacceptable
so that businesses will have an inkling as to what they
can lawfully do rather than be left in a state of
complete unpredictability.”

What’s really going on here? We're right back
to Boise Cascade with the court saying we have to have a
way to distinguish between the guilty and innocent
commercial behavior. That’s what those cases are about.

During that time period -- and we're going to
have to really pick up the pace. Not to worry, we're
almost done. We'll go fast. Not all was bad for the
Commission.

Indiana Federation of Dentists, the Supreme
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Court upheld an important Commission decision, in pure
dictum reiterated the standard language about Section 5
as more expansive. Also, during that time period, Judge
Posner, one of the best friends the agency has ever had,
wrote an opinion in United Airlines against CAB, which
took an expansive view of a Section-5-1like standard that
was being applied by the CAB and distinguished the Ethyl
Du Pont case. So, there was good things going on, but,
in general, that era was not good for expansionists under
Section 5 at all.

That brings us up to 1989 to 2000. What do we
have? We have Kirkpatrick, II, coming in there and
saying, go get them, do some real things. The FTC is a
less dangerous forum to explore these ideas, and listing
a series of cases to be considered and that were the
appropriate kinds of things for the Commission to be
doing that included Du Pont Ethyl and other interesting
cases.

Janet Steiger became chair in 1989.

1990, a very important year because that’'s when
Howard Metzenbaum had a hearing and condemned the infant
formula industry for outrageous pricing behavior and
outrageous misuse of power and doing bad things to women
and children and governments and all sorts of stuff. And

the FTC was hauled up there and in a couple of different

For The Record, Inc.
(301) 870-8025 - www.ftrinc.net - (800) 921-5555



50
hearings and in a letter to the agency, the FTC was told
emphatically, do something about infant formula, and by
golly, the Commission, prodded by Congress, did.

1992, we had consent orders that pursued what
we now know as the beginning of the new wave of
aggressive use of Section 5, going after practices,
including things such as sending out a letter to a state
ahead of time saying -- well, let me quote from Bureau
Director Steptoe, quote, “Where there’s an advance price
announcement which is made not for benefit of purchasers
but rather intended simply to communicate information to
competitors, there’s no business justification for
pre-disclosure of bidding strategies and the Ethyl
standard is met.” This announcing ahead of time in a
letter what you're going to bid can be condemned under
Section 5. So, also, there was an exchange of marketing
strategies which was condemned under Section 5.

These were consent orders but were the
beginning of the new wave.

Now, I have almost no time left at all, and so,
I'll merely point out to you that in that new wave, we
began a series of challenges to cases that you now know
about, which are -- I have four minutes. We’ll go
casually here -- which are the invitation to collude

cases, which are the facilitating practices cases, and
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which is the abusive standard setting.
So, going through that period what have we got?
The beginning was June ‘92, Abbott Laboratories. 1992,
Quality Trailer. ‘93, Clevite. YKK came down in ’93,
although I think it began a long time earlier. The
Coca-Cola case, which people forget, was actually using
Section 5 in a way, that came down in this era. Dell
Computer, the very important beginning of that whole new
line of cases.
1995, Precision Molding. ‘96, Stone Container.
‘98, McDermott. 2000, BMG Music, the MAP case in 2000. A
series of cases. But my sense is that unlike the early
days when the FTC was deliberately trying to do something
big, many of these simply responded to a sense that
something bad was going on. With the infant formula
cases, perhaps, being the classic example. Something bad
was happening and the FTC tried to do something about it
and managed to do it. TUnfortunately for the FTC, these
were all consent orders. Indeed the one exception was
the infant formula theory that did end up getting
litigated and succeeded in a district court loss -- not
important in the development of the law, but still a
loss. So, we have a long string of cases coming along.
That’s followed by a quiet period that comes

along in 2001-'05, just not a lot of activity on that
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front.

Followed in 2006 by what? Well, by new people
coming to the Commission and focusing in on these
concerns in a speech and a concurrence and a couple of
interesting cases that you all know about and that,
frankly, are the reason why we're having this session
today.

So, without more, I'm going to step down vaguely
on time and thank you for your attention on this sprint
through the past.

(Applause.)

MR. AVERITT: Many thanks to both of you. That
history covered an immense amount of territory in a very
short period of time and provides plenty of material for
answering all of Chairman Kovacic’'s questions.
Unfortunately, there are no assembly instructions
included with it.

Listening to this, it sounds an awful lot like
reading the history of the Roman Empire. You know,
there's an immense mass of detail, and then, only wvaguely
discernible beneath the detail, there’s sort of the ebb
and flow of larger trends. And as I was listening to
what you were saying I was wondering which of the larger
trends should we be looking at as possibly giving us some

guidance for the future, telling us something about what
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we should or shouldn’'t try to do with Section 5.

One odd feature of the narrative is that there
seem to be two independent lines of cases that are both
current, that are both well established, and that look in
substantially different directions, almost from two
separate planets. One is a set of Supreme Court cases
going back to the ‘20s or the ‘30s, extending through S&H,
extending through Indiana Federation of Dentists. And
those are Supreme Court cases that look back to the
legislative history and they say, you know, Section 5 is
intended to let the Commission have a fairly broad
discretionary power to identify undesirable forms of
competition.

And then there’s the second line of cases which
is exemplified by the recent Circuit Court decisions that
Steve Calkins was citing, that say, well, not so fast,
the FTC may have discretion in principle, but there are
also a series of philosophical or procedural hurdles that
the Commission has to get over and those hurdles are high
and difficult to such degree that the Commission will
almost never succeed in surmounting them.

So, I guess a question that I would like to put
to both of you is, are these two lines of cases
fundamentally reconcilable? If so, on what basis? If

not, how does one deal with that fact?
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MR. WINERMAN: I guess I would suggest there's a
third element in here, in addition to cases. That’s the
legislative developments of both 1938 and 1994. Now,
1938, Congress was very clear, when it added “unfair or
deceptive acts or practice jurisdiction,” that it had no
intention, at the time, of cutting back on our unfair
methods of competition jurisdiction. It was attempting
to supplement it. But I think by a common law process,
as we now look at some 70 years of development of unfair
or deceptive acts or practice law (and particularly steps
along the lines of the unfairness statement), the
deception statement, and then as we look at the
subsequent 1994 legislation -- which, in the context of a
consumer protection unfairness, de-emphasized the pure
public policy prong, clearly subordinating it in consumer
protection -- we do have some other features here.

I would also suggest that a useful focal point
might be the language from S&H about conduct violating
‘neither the letter nor the spirit of the antitrust laws”
and yet it’s still seeming to be an unfair method of
competition. I think the reference to “the letter of the
antitrust laws” remains very much intact. The reference
to not violating “the spirit of the antitrust laws

remains far more questionable,” particularly in light of

some of the factors like the antitrust injury cases.
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MR. AVERITT: Is that consistent with original
legislative history?

MR. WINERMAN: I don’t think it’s inconsistent
with the legislative history. Part of the reason for the
cop-out in that answer is that the legislative history
took place in a different intellectual context. 1I'll go
back to one of Jim May’s observations about Sherman Act
history, which is that there are references in the
Sherman Act history to both theft and notions of
transferring money from consumers to producers, as well
as economic efficiency. While looking through that
legislative history, Jim raises questions about the fact
that the goals which are now seen to be at tension, were
seen to be compatible at the time. So, many of the
people who were emphasizing one or the other didn’t intend
to de-emphasize the other.

I think that same problem arises when looking
at the legislative history of the 1914 Act, that a lot of
remarks were made in a specific context and it’s difficult
to say exactly how they would apply as contexts change.

MR. AVERITT: Steve, anything to add to that?

MR. CALKINS: Do I get to give two minutes of
advice before I walk off the stage?

MR. AVERITT: Two minutes of advice are always

welcome.
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MR. CALKINS: All righty. The advice would be
go read my article on invitations to collude which does a
nice little job here and has the following advice. One,
you have to adjudicate quickly because otherwise none of
this is going to work. So, stick to your knitting.

Second, it's important for the Commission as a
Commission to speak. One of the real unfortunate things
in the infant formula cases is that there’s almost nothing
to cite because we didn't really end up with a lot of good
Commission statements. They were consent orders without
a good analysis since you don’t have sort of a nice
Commission statement: and, indeed, if you struggle
through this area, you're stuck looking at a speech here,
a concurrence there, a dissent there. There ought to be
Commission statements where the Commission as a
Commission steps up and tries to figure out what it means
to say and to say it.

Next, it really is a shame that we had so much
activity in this front without any precedent that
supports any of it in terms of the period in the ‘90s and
to date. So it really is important to find some way to
litigate. I know you can’'t litigate against people who
won't, but boy, that would be good.

The agency reputation really matters. When you

want to explain why the Commission loses or wins,
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sometimes it has as much to do about the regard in which
the agency is held as anything else. So, you can’'t sort
of separate out the litigation part from the rest.
Reputation is terribly important.

Dissents hurt. There’s no question that if
you're going up on appeal and there's a powerful dissent,
that’s a bad thing for the agency position. It doesn’t
mean that somebody shouldn’'t express their view honestly
and candidly, but the reality is that dissents do hurt.

Try not to engage in what can be pilloried as
an academic exercise because that’s just not going to play
well. The courts are going to listen much more
receptively when they think that there is a sense that
the Commission is trying to right a wrong. When you go
back and you look at the cases and what’s going on there,
it seems to me that time and time again, the message we
get is that when the Commission has seen some terribly
bad thing going on out there and has attempted to stop it
and to undo the damage, then the Commission is given a
fair amount of deference.

But it seems to me that in terms of unfairness,
one needs to rely upon a sense of what's unfair and one
has to be able to say that yes, this action that we're
challenging, this activity is activity that falls on the

side that can be condemned as guilty and not approved of

For The Record, Inc.
(301) 870-8025 - www.ftrinc.net - (800) 921-5555



58
as innocent. Unless you can say that this activity is
wrong, you probably won't succeed in challenging it.

MR. AVERITT: Thank you very much. I guess
this brings us to the end of the history panel. It looks
like we have been unable to answer all the questions,
that there is still a dilemma on the table. How does one
reconcile the fairly expansive Supreme Court cases on the
one hand, with the fairly narrowing Circuit Court cases?

Clearly, a theory of Section 5 is going to be needed --
one capable of bridging that gap -- which will make use
of the agency’s discretion, but do so with a level of
discipline that will satisfy the Circuit Courts. That is
going to be a task for the theory panel, which is the
panel that will follow this one.

That panel will convene, let us say, in five
minutes at 10:30. That will begin moving us back onto
schedule. Thank you so much.

(Applause.)

PANEL 2: INTERPRETATIONS OF SECTION 5

MR. AVERITT: Welcome back to the second panel
of the day. This is a panel that’'s going to be discussing
legal theories of Section 5, legal and economic theories
as possible ways of bridging between the broad Supreme

Court law and the more cautious Circuit Court opinions.
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To moderate this panel, it’s my pleasure to
introduce Rick Dagen. Rick is a longtime FTC lawyer. He
helped to investigate or manage most of the Commission's
post-Ethyl cases. Those included matters involving
invitations to collude, facilitating practices and
standard-setting. This makes him especially
well-qualified to lead the panel that will be looking for
workable theories of Section 5. Rick Dagen.

MR. DAGEN: Good morning. As Neil indicated,
we are going to be considering varying interpretations of
Section 5 and theories of Section 5. So, we’'ll be
considering a range of questions, such as, is or should
Section 5 be limited to violations of the Sherman Act?

If not, what limiting principles should be applied to the
definition of unfair methods of competition? How can
unfair methods of competition be defined so as to capture
anticompetitive conduct but not pro-competitive conduct
while giving sufficient guidance to the business
community?

By the end of this session, we expect to have
answered all of these questions and solved the current
economic crisis.

(Laughter.)

MR. DAGEN: Today, we are honored to have

assembled a distinguished panel well versed in the issues
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we will tackle, some for longer than others. Since most
of the panel are so well known and their bios are posted
on the Web gite, I'll try to be brief with these
introductions.

Starting to my left, we have Bob Pitofsky,
Sheehy Professor of Trade Regulation Law at Georgetown
University Law Center and of counsel at Arnold and
Porter. Bob was Chairman of the FTC from 1995 to 2001
and is the author of an antitrust textbook and numerous
articles. During his term as Chairman, the Commission
reached several consent agreements involving Section 5
unfair methods of competition allegations. Prior to that
time, as was previously mentioned, Bob was also involved
in the Official Airlines Guides case, among other things,
involving Section 5.

I'm going to do all of the introductions right
now.

Next is Mike Antalics, a partner at O'Melveny &
Myers. Before joining OMelveny, Mike spent 23 years at
the FTC, most recently as Deputy Director in the Bureau
of Competition from 2000 to 2001. Mike was an Assistant
Director for Mergers and before that, Assistant Director
for Non-Merger Litigation from 1991 to ‘97, the shop
primarily responsible for the Section 5 matters at the

FTC. As a result, Mike was involved in several
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Commission Section 5 cases that were settled.

Next is Dan Crane, Professor at the Benjamin
Cardozo School of Law and counsel at Paul, Weiss. He is
the author of two recent articles touching on the history
and institutional significance of the FTC. The first is
Technocracy and Antitrust and the second is Antitrust
Anti-Federalism. He has a book on the institutional
structure of antitrust enforcement forthcoming.

Next is Michael Salinger, Professor of
Economics at Boston University and former Director of the
Bureau of Economics at the Commission. Prior to his
tenure at Boston University, he was an Associate
Professor at Columbia University Business School and a
staff economist in the Bureau of Economics and served on
the editorial boards of the Review of Industrial
Organization and the Journal of Industrial Economics.
Michael was present at the Commission when multiple
Section 5 matters were considered.

Next is Bob Lande, Venable Professor of Law at
the University of Baltimore School of Law. Bob
previously worked at Jones, Day and at the FTC. He has
authored or co-authored more than 70 publications. He is
a co-founder and Director of the American Antitrust
Institute, a past chair of the AALS Antitrust Section,

and has held many positions in the ABA Antitrust Section.
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He recently submitted comments in connection with the N-
Data consent.

And, finally, Bill Page, Marshall Criser
Eminent Scholar and Senior Associate Dean for Academic
Affairs at the University of Florida, Levin College of
Law. He has authored over 50 articles and book chapters
primarily on antitrust law and economics and is co-author
of the Microsoft Case: Antitrust, High Technology and
Consumer Welfare. He was a trial attorney with the
Antitrust Division.

Just one preliminary matter. If we run late,
one or more of the panelists may have to leave as they
have prearranged travel plans.

Now, in a moment, the panelists will have the
opportunity to present a brief opening statement, and I'm
hoping not to do any Tom Brokaw imitation in connection
with those. We're trying to limit those to approximately
ten minutes or less.

As a starting point for these statements, I
would like to put forward the views of Joe Sims, who
couldn’t be here today. Now, Joe Simg wrote that even if
Section 5 is more expansive than the Sherman Act,

Section 5 enforcement is unnecessary, Section 5
enforcement is dangerous, Section 5 enforcement is highly

likely to be harmful to the American economy. This was
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written in 2006 before our recent N-Data matter.

Others, like Veronica Kayne, have suggested
that our invitation to collude cases may have -- we may
have the authority to bring those cases, but perhaps
they're not a good use of the agency’s resources because,
by definition, the invitations are unsuccessful.

Joe Sims suggested that Section 5 enforcement
might, quote, “fracture the antitrust consensus in the
United States and threaten the FTC's hard won good
reputation.” And added that there is no good argument
for opening this Pandora’s box.

Now, today, we will find out if these panelists
agree with those sentiments or disagree and why. And,
hopefully, some of the opening statements will address
some of these issues.

First up, Bob Pitofsky.

MR. PITOFSKY: Well, thank you. Good morning,
everyone. I must say this is an issue that’s been debated
ever since I've known there was a Federal Trade
Commission. It’s interesting because there’s such
disagreements. So, we should have an interesting morning
today.

I do not agree with Joe Sims that Section 5 has
no role to play except where the behavior violates the

Sherman or the Clayton Act. Doug Melamed, I think, said
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a similar thing in a paper that he delivered here in one
of these panels.

First of all, it reads unfairness out of the
statute. If that’s the way you feel about it, go back to
Congress and say delete unfairness.

Second, there are three Supreme Court cases
that say unfairness means something besides beyond the
Sherman and the Clayton Act -- Sperry, Indiana
Federation, Brown Shoe -- and I don't think that we ought
to just ignore three Supreme Court cases.

On the other hand, I believe one must be very,
very cautious about using Section 5. It is not a roving
mandate to the Commission to go around doing good from an
antitrust point of view. Why? Because the private
sector has to have an idea of what the law is and it’s
just not fair to interpret unfairness in unpredictable
ways.

Second, it produces a situation in which
behavior that’s illegal at the FTC is legal at the DoJd. I
think that's untenable. Especially if Congress has
rejected the particular unfairness idea that the
Commission is advocating, I think that’s untenable. And,
most important, I think if the Commission gets very
aggressive about unfairness it will lose its hard earned

reputation of being careful, balanced, active. I think
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the Commission is in a better state today, in terms of
Congress’s views of the agency and published views of the
agency, than at almost any time -- and I think abusing
unfairness is the way to lose that position.

Well, you say, well, if that’s how you feel
about it, why would you allow it at all? Why wouldn't you
stick with the Joe Simg’ position? Because there’s no
criminal exposure under Section 5. There's no treble
damages. And I think there are areas where you need some
flexibility. I don’t think you can declare under
unfairness a no fault monopoly. Congress considered it
and rejected it. We can't say that Congress gave the
Commission the authority to ignore Congress. I don't
think conscious parallelism can equal agreement. That's
been before the courts too many times.

The Federal Trade Commission really cannot
overrule the Supreme Court. I don’t care what Section 5
says.

Now, there are other areas I think the Section
5 can do a good deal of good. One which almost everybody
agrees to is fill in the gaps, and that is situations
where Congress would have covered a transaction or a
behavior if it thought of it. You say give me an
example. Congress in Section 3 would not have stopped

with goods, wares, merchandise, et cetera. They would

For The Record, Inc.
(301) 870-8025 - www.ftrinc.net - (800) 921-5555



66
have added advertising. And Section 5, I think, can be
used to cover exclusive dealing or tie in sales for
advertising.

There are many examples. The Robinson-Patman
Act, the worst drafted statute in the history of
antitrust, left all sorts of gaps that the Federal Trade
Commission filled in. Of course, now the Robinson-Patman
Act is a gap and nobody thinks it’s going to be enforced
at the federal level. But there are situations where you
can fill in gaps. ©Now, I don’t think of a gap as saying,
well, exclusive dealing contracts under Section 3 begin
at 40 or 50 percent of the market. But under Section 5,
they begin at 25 percent. That's not a gap. That's
making new law and I think it’s unwise.

The toughest question here today is one that I
think we should address in our last 15 minutes or half
hour rather than our first. Well, you keep telling us
it’s not this extreme, it’s not that extreme. Where do
you want to draw the line? 1I’'ll give it a shot, but,
frankly, I reserve the right to retrench and restate at
the end of our discussion because I really want to hear
what the other folks have to say. I believe it can cover
very difficult to reach practices that cause substantial
anticompetitive harm. If you apply Section 5, you block

little or no good business reasons and there can be a
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clear and predictable line describing that kind of
conduct.

If the FTC, by the way, is going to publish a
rule along this line or any line, it should be put out
for public comment so that people can react to it.

Let me give examples of what would fall within
my line. My leading example would be facilitating
practices. I was going to discuss Du Pont and Boise.
Both cases the Commission lost and should not have, but
I'l11l save that for later on. I think invitations to
collude are very, very anticompetitive. Yet, if the
invitee says no, it’s really difficult to get at it except
under Section 5. So, I think that’s worthwhile.

I have recently seen some descriptions of what
Section 5 can cover. Oppressive, coercive, bad faith,
fraud, and even contrary to good morals. I think that'’s
the kind of roving mandate that will get the Commission
in trouble with the Courts and with Congress. And
begides, I just don’t think that Congress could have
intended to give an agency that kind of authority.

So, that's my rough definition. We can discuss
what goes in and what doesn't go in. I do think many of
these unfairness cases I have looked at over the last
three weeks, at Rich’'s urging, are consent decree cases.

My final thought is if the Commission is going to take a
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position applying Section 5 in a consent context, it
really has an obligation to spell out in detail exactly
what it was that was illegal and anticompetitive and why
it applied Section 5 in that situation.

Thank you.

MR. DAGEN: Mike.

MR. ANTALICS: Let me talk a little bit about
an area where I think there is some general acceptance,
though not universal, and then talk a little bit more
about, in general, some areas or some things that the
Commission should keep in mind, in my view, when they're
pursuing a Section 5 case. And also some things they
should not be doing when they're pursuing a Section 5
case. Then, finally, maybe get a little bit more
specific with one particular area of the law that I think
probably could stand a little bit more scrutiny.

First, one of the types of cases Bob mentioned,
I think the invitations to collude. I mean, we started
those in the early '90s, and from day one, we kind of went
into this thinking, the guy that made the invitation, he’s
already done enough to go to jail if the other guy says
yes. We're not deterring any efficient conduct here if we
prohibit that, and there’s good reason, I think, to
prohibit it, even if it's not accepted.

I guess Veronica has written that the
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anticompetitive effects are somewhat speculative. Well,
I'm not sure that they are. If you look at a lot of
invitations, and in particular if it’s a public
invitation, it's pretty hard to tell whether or not the
people being invited actually agree. They could
unilaterally, at least in their own mind, be thinking
they're adopting the same conduct and is that an
agreement, or are they just acting as a oligopoly, in
which case it ought to be outlawed anyway. And you don’t
want to give people an extra bite at the apple.

If it’s not unlawful, it really reduces the
risks of trying to enter into any competitive agreements.

You go up to somebody and say, hey, would you like to
fix prices? If he says yes, he's not going to go to the
authorities. If he says no, i1f you haven't violated the
law, why not try it again? I mean, I think on the
margin, it’s useful in reducing the incidence of price
fixing. So that’s one area where I think a lot of people
think the Commission is on relatively firm ground in
going after that type of case.

More generally, I think one thing that the
Commission should not do -- and I think Bob alluded to
this, too -- is go after cases where the evidence might
not guite reach Sherman Act standards. You know, in an

exclusive dealing case for example. I don’t think the
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Commission should take the position, well, this is not an
unreasonable restraint of trade, but still it’s somehow
unfair. I mean, if it’s not unreasonable, that at least
suggests it's a reasonable restraint of trade. So, I
think the Commission should not take the view that we
have a black box here and trust us, we're right, even
though it doesn’t violate the Sherman Act.

I think what the Commission should do, though,
and especially in the early stages of investigations
doing the kind of stuff that Rick does every day, is they
should be aggressively looking for areas where it looks
like there’s some consumer harm. Kind of the standard we
used to use when I worked with Rick. I remember when we
first read about the Dell situation in the newspaper and
our reaction was, well, that can’'t be right. So, that was
kind of our standard -- that can’t be right, they can’t
get away with that if they have intentionally misled the
standard-setting body and then walked into a monopoly
because of that. It just seemed improper. We thought
about it a lot, worked around it, looked at some
equitable estoppel doctrine law and tried to bring it
together. There’s a lot of work done by a lot of people.

And, ultimately, I think it's beginning and it’s
not all the way there yet, obviously, but that’'s an area

that’s going to get widespread acceptance under the
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Sherman Act, as well under Section 5. Same thing with
the patent cases, the Hatch Waxman cases. It’s an area
where you had some new facts coming up where the
Commission went in aggressively and explored it, but fit
it into a context where I think you see a Sherman Act
remedy as well. It’s not just a Section 5 remedy.

So, I don’t think the Commission should be
looking then for the little carve-out of “these are
Section 5 cases that only we can do and nobody else can.”

I think they should be actively looking for consumer
harm and using kind of the breadth of existing antitrust
law to see how the new factual situation plays in, so
that you're at the cutting edge of new ways of restricting
competition.

Then, finally, just one specific example, just
to show you I can still be a little out there perhaps.
The one area that the Commission has not done, and I
always thought we ought to do a little bit more in, was
in the area of predatory pricing. Think of a situation
where the company’s average total cost is $1, and its
average variable cost or marginal cost is, say, 20 cents.

Well, if he charges 19 cents for a while, he’s going to
start driving people out of the market and everybody
agrees that that's pretty bad. It’s presumptively

unlawful.
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Well, if he’s charging 21 cents, one cent above
his marginal cost, he’s still going to drive people out of
the market and, ultimately, in the long run, everybody's
got to cover all their costs. I remember, at least in
the old days, Posner took the wview that you could have an
anticompetitive arrangement involving pricing even if it's
above marginal cost or above variable costs.

Now, I know there’s a lot of reluctance in the
courts, and I think a lot of reluctance at the Commission
to be aggressively pursuing pricing theories that might
chill pro-competitive behavior. That’s always been kind
of the mantra. However, that might be a place where the
Commission, 1f there is an area where they could carve
out a Section 5 type offense that wouldn't be generally
available under the Sherman Act -- maybe some combination
of below-cost pricing in connection with other
anticompetitive conduct or strong evidence of intent. I
think that might be an area worth exploring.

Anyway, with that, I'll pass the baton.

MR. DAGEN: Thanks, Mike. Dan.

MR. CRANE: Well, I have to, at the outset,
respectfully disagree with Bob Pitofsky about the
Robinson-Patman Act being the worst drafted antitrust
statute. That would be the FTAIA, as we all know.

(Laughter.)
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MR. CRANE: That’s not a relevant consideration
for today’s purposes.

The approach that I'm going to take today is an
institutionalist approach. The basic argument I want to
advance is that the question of the relationship between
the Sherman Act and Section 5 of the FTC Act should not
be addressed as a textual matter, but as a comparative
institutional advantage matter. So, all of antitrust
law, including the Sherman Act and Section 5 of the FTC
Act, is a very broad delegation of common law like powers
to someone -- to someone to make decisionmaking, to
create antitrust norms. The question really is who is
the someone? Is it courts or is it agencies?

Unfair methods of competition, just like
restraint of trade or monopolization, is not a textually
determinant set of words. We're not going to get anywhere
by talking about what the words mean on paper. The proper
framework is really this comparative institutional
advantage gquestion -- courts or agencies, what’s the
relevant roles and deferences that are owed to each of
these institutional actors?

What I want to suggest is that, in many ways,
by marrying the meaning of Section 5 to the Sherman Act,
the FTC is losing many, many of its institutional

advantages, as both a norm creator and an enforcer of
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antitrust law.

If you think about the Sherman and the FTC Act,
it’'s a story of institutional divergence. Most Sherman
Act litigation is private litigation, a ratio of about
ten to one, ten private cases for every public case.
Private litigation is subject to unique constraints,
whether perceived or real. I don’t want to buy all of
these as necessarily being true in a strong way, but in
terms of the perception of the courts -- and I think Bill
Kovacic alluded to this first thing this morning. The
perception of the courts is that these things are all

major constraints on the way in which the Sherman Act is

implemented.
Abusive competitor suits -- the Supreme Court
said this many times, it's worried about it. Contorted

standing issues, the treble damages remedy and the
chilling effect of that, and then marginally competent,
maybe directionally biased juries, maybe juries are sort
of directionally biased against large businesses.
Whether or not this is true, in fact, it certainly has
very strong explanatory power for the way in which
antitrust norms have contracted in recent years in the
Supreme Court and the lower courts.

So, the Sherman Act liability rules that we

have seen have been highly influenced by this
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institutional context. An example here is predatory
pricing law. During the ‘70s, ‘80s, ‘90s, a view emerges
that predatory pricing is extraordinarily dangerous in
the hands of competitors as a theory of liability. These
competitors are motivated by chilling good and wholesome
competition, and in cases like Matsushita and Brooke
Group, the Supreme Court develops a very restrictive set
of liability rules in favor of defendants, largely
motivated by institutional contexts in which these claims
are being asserted.

Then along comes the AMR case, the first
predatory pricing case by the government in decades, and
the government loses on sort of the strength of a
liability rule that’s been molded and crafted to fit the
exigencies of private litigation.

Now, maybe there’s nothing we can do about that
when it comes to Department of Justice Antitrust
Division, which has to enforce the Sherman Act, the same
statute that's privately enforceable under Section 4 of
the Clayton Act. But does it have to be this way with
respect to the FTC? I would argue no, but, in fact, the
effect is the same.

Think of the Valley Drug case. The Eleventh
Circuit says in Valley Drug, a private patent settlements
case, here is the rule. A very, very restrictive
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liability rule makes it hard for a plaintiff ever to win
this case. Lots of institutional considerations. You
can't re-litigate the underlying patent claim years and
years after the settlement takes place.

Then what happens? The Schering case comes to
the Eleventh Circuit from the FTC. And what does the
Eleventh Circuit say? We've already decided the question.

We've already created the liability norm under the
Sherman Act. Oh, it sounds like it’s the same thing for
the FTC Act because, after all, you’re enforcing the
antitrust laws. It’s all the same kit and caboodle.

Completely different institutional contexts. In
Schering, the FTC announces a prospective rule,
effectively, a $2 million cap on reverse payment
settlements and so forth. It had all the earmarks of a
rule and yet by coupling the Sherman Act to the FTC Act,
the FTC gets saddled with a rule that was created in a
completely different institutional context with different
considerations.

The Supreme Court decides the NYNEX case
involving a private damages suit. It tells us it doesn’t
want to transform routine business disputes, business
friction into antitrust law. There are lots of reasons
it doesn’t want to do that.

What happens in the Rambus case? D.C. Circuit
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purports to apply the NYNEX decision wholesale to the FTC
in Rambus even though, again, the institutional context
is completely different. And, in fact, if you look at
the Rambus opinion, the D.C. Circuit says, well, the
Commission told us it was proceeding under sort of
standard monopolization law theory. We don’t have to even
think about the possibility that there’s something
different about the FTC Act.

I think this is a huge mistake in terms of the
institutional context. You're taking baggage you don’t
have to take and you shouldn’t take and it leads to
weakened liability norms in the FTC.

So, let’s think a little bit about sort of the
comparative advantages and disadvantages here. At one
level, we have Article III appellate judges versus the
FTC. Who should we favor in terms of deference, in terms
of norm creation? Generalists versus specialists? Well,
the FTC Act is a product of a Progressive Era belief that
we like experts, we like technocratic wvirtues.

The Humphrey's Executor case, 1935, that sort of
creates the possibility of independent executive and
quasi-legislative agencies, is predicated on the value of
expertise and administrative independence. Recall
Humphrey's Executor, which is about the FTC, calls the FTC

a quasi-legislative body. The FTC is not simply a law
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enforcer like the Department of Justice, that finds these
sort of abstract, platonic norms of antitrust law as sort
of the courts create them. The FTC is supposed to be a
source of norm creation.

Why shouldn’t there be Chevron deference in
adjudicatory proceedings to the FTC? Well, one reason
ig, 1f you marry the meaning of the FTC Act and Sherman
Act, you now have two different agencies, DoJ and FTC,
who are enforcing the same body of norms. There is
precedent in the courts that says when two different
agencies have concurrent jurisdiction to enforce the same
statutory scheme, they don’t get Chevron deference.

Again, it might be very different if we sort of
thought about the FTC as having a norm creation role with
respect to Section 5 that's not coupled to the Sherman
Act. And why not? Why not proceed under notice and
comment rule making? I know this has been discussed, it’s
been rejecte