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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No.:

SECURITIES AND EXCHANGE COMMISSION, 0 9 - 80 3 6 6
Plaintiff, CW_RYSKAM P‘

v. MAGISTRATE JUDGE
VITUNAC
Iﬁfﬁ%ﬁ?&%&%}%ﬁfﬁéfua G ol LD by S5 po.
Defendant. MAR - 5 2009
COMPLAINT FOR INJUNCTIVE RELIEF !
Plaintiff Securities and Exchange Commission alleges:
INTRODUCTION
1. The Commission brings this action to enjoin Pediatrix Medical Group, Inc.

(*Pediatrix” or the “Company™), a New York Stock Exchange listed provider of neonatal and
other medical services, from violating the antifraud, reporting, books and records and internal
controls provisions of the federal securities laws.

2. From April 1997 through August 2000 (the “Relevant Period™), Pediatrix
intentionally backdated stock option grants, creating approximately $8.8 million in compensation
expense under Generally Accepted Accounting Principles (“GAAP”). However, the Company
did not originally record the expense, causing the financial statements Pediatrix filed with the

Commission, with respect to the Relevant Period, to materially understate its expenses and

overstate its pre-tax income by a total of 6.74 percent.
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3. Furthermore, the practice of backdating stock options rendered certain material

disclosures in several of the Company’s Commission filings misleading, particularly the

Company’s Forms 10-K and Schedules 14A, which stated Pediatrix was not required to record
compensation expense in connection with its stock option grants. In August 2007, the Company
|
i restated its financial statements for the fiscal years 2002 through 2005 and disclosed it should

have originally recorded additional compensation expense in connection with backdated stock
option grants.
4. Through this conduct, Pediatrix \{iolated Section 17(a) of the Securities Act of
1933 (the “Securities Act™) [15 U.S.C. § 77q(a)], Sections 10(b}, 13(a), 13(b}2)}(A), 13(b)(2)(B)
and 14(a) of the Securities Exchange Act of 1934 (the “Exchange Act”) [15 U.S.C. §§ 78j(b),
} 78m(a), 78m(b)(2)(A), 78(m)(b)(2)(B), and 78n(a)], and Exchange Act Rules 10b-5, 12b-20,
| 13a-1, 13a-13 and 14a-9 [17 C.F.R. §§ 240.10b-5, 240.12b-20, 240.13a-1, 240.13a-13, and
240.14a-9].
DEFENDANT
5. Pediatrix is a Florida corporation with its corporate offices located in Sunrise,
Florida. The Company is a national provider of physician services. During the Relevant Period,
its common stock was registered with the Commission pursuant to Section 12(b) of the Exchange
Act and listed on the New York Stock Exchange under the symbol PDX. Effective December
31, 2008, Mednax, Inc., a Florida corporation (“Mednax™) and Pediatrix completed a holding
company formation transaction that established Pediatrix as a wholly owned subsidiary of
Mednax. Also as part of this transaction, Pediatrix changed its name to Mednax Services, Inc.

JURISDICTION AND VENUE

| 6. The Court has jurisdiction over this action pursuant to Sections 20(b), 20(d), and
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22(a) of the Securities Act [15 U.S.C. §§ 771(b), 77t(d), and 77v(a)], and Sections 21(d), 21(e),
and 27 of the Exchange Act {15 U.S.C. §§ 78u(d), 78(u)(e), and 78aa).

7. This Court has personal jurisdiction over Pediatrix, and venue is proper in the
Southern District of Florida. Pediatrix is a Florida corporation with its corporate headquarters
located in the Southern District of Florida, and the acts and transactions constituting violations of
the Securities Act and Exchange Act occurred in the District.

8. In connection with the conduct alleged in this Complaint, Pediatrix made use of
the means or instruments of interstate commerce, the means or instruments of transportation and

communication in interstate commerce, the mails, and the facilitics of a national securities

exchange.
FACTUAL ALLEGATIONS
A. Definitions
9. Stock option grants. Each option gives the grantee the right to buy one share of

Pediatrix common stock from the Company at the option’s exercise price on a future date. The
“exercise price” is the amount the grantec must pay to purchase the underlying stock.

10.  In-the-meney stock option grants. Stock options are granted “in-the-money”
when the option’s exercise price is lower than the underlying security’s market price on the date
the options are granted. The difference between the exercise price and the underlying security’s

(134

market price is referred to as the option grant’s “intrinsic value.”
11, At-the-money stock option grants. Stock options are granted “at-the-money”

when the exercise price is equal to the underlying security’s market price on the date the options

are granted. Since there is no difference between the exercise price and the underlying security’s

market price, at-the-money stock option grants have no intrinsic value.
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B. Pediatrix’s Stock Option Plan and Disclosures

12.  Pediatrix filed an amended and restated stock option plan as part of the Schedule
14A information provided with the Company’s April 1997 proxy statement. Pediatrix
subsequently incorporated the stock option plan as an exhibit to several registration statements
and annual reports it filed with the Commission, The Company’s financial statements and other
disclosures regarding the stock option plan stated the Company’s compensation committee or
board of directors granted all stock options with an exercise price equal to the stock’s closing

price on the date of the grant (i.¢. - at-the-money).

13. Lawrence M. Mullen was the senior executive in charge of all aspects of

| administering the option grants. Mullen was Pediatrix’s chief financial officer from 1995 to

1998 and chief operating officer from 1998 1o 2000. He was also a director and a member of

} Pediatrix’s audit committee from 2004 until he resigned in December 2006, several months after
Pediatrix publicly disclosed its internal investigation into past stock option grants.

14.  Mullen also communicated with Pediatrix’s auditors about stock option-related
accounting issues, and annually reconciled the number of options granted and the number
available under the Company’s stock option plan.

15.  Throughout the Relevant Period, Pediatrix’s annual reports filed with the
Commission on Form 10-K reported to investors that the Company accounted for stock options
using the method described in Accounting Principles Board Opinion No. 25, “Accounting for
Stock Issued to Employees” (“APB 25”).

16.  APB 25 requires companies to record the intrinsic value of an in-the-money stock

option grant as a compensation expense on their financial statements, and to recognize that

expense in the Company’s financial statements over the vesting period of the option.
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17.  Pediatrix’s Form 10-K for each year of the Relevant Period stated “[n]o charge
has been reflected in the consolidated statements of income as a result of the grant of stock
options, as the market value of the Company’s stock equals the exercise price on the date the
options are granted.”

18.  Additionally, the Executive Compensation section of Pediatrix’s Schedules 14A
filed in 1998, 1999, and 2000 contained a table of option grants that included certain backdated
grants to senior executive officers, along with a footnote stating “[a]ll options were granted at
exercise prices equal to the fair market value of the Common Stock on the date of grant.”
Pediatrix incorporated this statement into each of the Company’s Forms 10-K for the years
ending December 31, 1997, 1998, and 1999.

C. Pediatrix Backdated Stock Options

19. Pediatrix’s statements concerning its stock option grants were material
misrepresentations.

20.  On numerous separate occasions during the Relevant Period, Mullen intentionally
backdated Pediatrix’s stock option grants to give them a lower exercise price than the market
price for the underlying security on the date the options were actually granted. More
specifically, Pediatrix granted backdated, in-the-money options to its officers and/or employees
in 1997, in 1998, in 1999 and in 2000.

21. A February 15, 1998 email demonstrates Mullen intentionally backdated the
options. In the email, Mullen requests grants for thirteen Pediatrix employees using “the January
price at which the latest round of options got issued as I believe that has been the lowest price for

awhile [sic].” Although Pediatrix actually granted the options in late February 1998, the

Company backdated the grants to January 9, 1998, to secure a lower exercise price. To properly
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account for these backdated stock options, Pediatrix should have recorded additional
compensaﬁon expense of approximately $1.8 million.

22.  Similarly, the Company granted options to buy Pediatrix stock on November 24,
1999, but Mullen instructed his administrative assistant to use “the $7.875 price on 10/25/99 .. ."
Backdating the options to utilize the lower stock price rather than the $8.125 price on the actual
grant date created an in-the-money benefit for which Pediatrix should have recorded
compensation expense of more than $1.84 million.

23.  Although Pediatrix was required to record compensation expense for the in-the-
money options it granted on numerous different dates during the Relevant Period, it did not.
Furthermore, the Company did not disclose the in-the-money pricing of those options to the
public.

24.  To the contrary, in its Forms 10-K for the years 1997 through 1999 and in its
Schedules 14A for the years 1998 through 2000, Pediatrix affirmatively stated its stock options
were granted at-the-money. In reality, the Company should have recorded an additional
approximately $8.8 million in compensation expense during the Relevant Period due to those
backdated stock options.

D. A Material Impact on Pediatrix’s Financial Statements

25.  Pediatrix’s failure to record the compensation expense from its in-the-money
stock option grants caused the Company to overstate its pre-tax income by 6.74 percent
(approximately $8.8 million) during the Relevant Period.

26.  Accordingly, the Company falsely reported its pre-tax income in annual and

quarterly reports filed with the Commission during the Relevant Period. Pediatrix also filed two
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registration statements with the Commission during the Relevant Period that incorporated the
Company’s misstated financial statements.

27.  On August 7, 2007, Pediatrix restated its financial statements for the fiscal years
2002 through 2005, based in part on the Company’s failure to properly account for the backdated
stock option grants.

28.  Specifically, the Company disclosed an additional approximate $33.3 million in
compensation expense it should have recorded in connection with backdated or otherwise
mispriced options granted from 1995 through 2005.

29.  The practice of backdating options also caused Pediatrix’s books and records to
inaccurately reflect, among other things, the dates of option grants, the Company’s stock-based
‘ compensation expenses, and the Company’s financial performance.

30.  Furthermore, the backdating of options demonstrates Pediatrix failed to maintain

a system of internal accounting controls sufficient to ensure the Company recorded its stock
option grants as necessary to permit the proper preparation of financial statements in conformity
with GAAP.
COLUNT I
Violations of Exchange Act Section 10(b) and Exchange Act Rule 10b-5

31. The Commission repeats and realleges paragraphs 1 through 30 of this Complaint.

32, Pediatrix, directly or indirectly, by use of the means or instruments of interstate
commerce or of the mails, or of the facility of a national securities exchange, in connection with
the purchase or sale of securities, as described in this Complaint, knowingly, wiilfully or

recklessly: (a) employed devices, schemes or artifices to defraud; (b) made untrue statements of

material fact or omitted to state material facts necessary to make the statements made, in light of
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the circumstances under which they were made, not misleading; or (c) engaged in acts, practices,
or courses of business which operated or would operate as a fraud or deceit upon any person.

33. By reason of the foregoing, Pediatrix has violated and, unless cnjoined, is
reasonably likely to continue to violate Section 10(b) of the Exchange Act [15 U.-S.C. § 78j(b)]
and Exchange Act Rule 10b-5 {17 C.F.R. § 240.10b-5].

COUNT I
Violations of Securities Act Section 17(a)(1)

34,  The Commission repeats and realleges paragraphs 1 through 30 of this Complaint.

35.  Pediatrix, directly or indirectly, by use of the means or instruments of interstate
commerce or of the mails, in the offer or sale of securities, as described in this Complaint,
knowingly, willfully or recklessly employed devices, schemes or artifices to defraud.

36. By reason of the foregoing, Pediatrix has violated and, unless enjoined, is
reasonably likely to continue to violate Section 17(a)(1) of the Securities Act {15 U.S.C. §
77q(a)(1}].

‘ COUNT 11
Violations of Secarities Act Sections 17(a)(2) and 17(a)(3)
37.  The Commission repeats and realleges paragraphs 1 through 30 of this Complaint.
38.  Pediatrix, directly or indirectly, by usc of the means or instruments of interstate
commerce or of the mails, in the offer or sale of securities, as described in this Complaint: (a)
obtained money or property by means of untrue statements of material fact or omitted to state

material facts necessary in order to make the statements made, in light of the circumstances

under which they were made, not misleading; and/or (b) engaged in transactions, practices or -
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courses of business which operated or would operate as a fraud or deceit upon purchasers of
Pediatrix securities.
39, By reason of the foregoing, Pediatrix has violated and, unless enjoined, is

reasonably likely to continue to violate Sections 17(a)(2) and (3) of the Securities Act [15 U.S.C.

§§ 77q(a)(2). 3)1.
COUNT IV

| Violations of Exchange Act Section 14(a) and Exchange Act Rule 14a-9
1 40,  The Commission repeats and realleges paragraphs 1 through 30 of this Complaint.
41.  Pediatrix, by means of a proxy statement, form of proxy, notice of meeting or
other communication, written or oral, as described in this Complaint, made statements which, at
‘ the time and in light of the circumstances under which they were made, were false and
1 misleading with respect to material facts, or which omitted to state material facts which were
necessary in order to make the statements made not false or misleading or which were necessary

to correct statements in earlier false or misleading communications with respect to the
solicitation of proxies for the same meeting or subject matier.
42, By reason of the foregoing, Pediatrix has violated and, unless enjoined, is
| reasonably likely to continue to violate Section 14(a) of the Exchange Act [15 U.S.C. § 78n(a)]
and Exchange Act Rule 14a-9 [17 C.F.R. § 240.14a-9].
COUNT V

Violations of Exchange Act Section 13(a) and
Exchange Act Rules 12b-20, 13a-1 and 13a-13

43.  The Commission repeats and realleges paragraphs 1 through 30 of this Complaint.

44.  Section 13(a) of the Exchange Act, 15 U.S.C. § 78m(a), and Exchanée Act Rules

13a-1 and 13a-13 [17 C.F.R. §§ 240.13a-1, 240.13a-13] require issuers of registered securities t0
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file with the Commission factually accurate quarterly and annual reports. Exchange Act Rule
126-20 [17 C.F.R. § 240.12b-20] further provides that, in addition to the information expressly
required to be included in a statement or report, there shall be added such further material
information, if any, as may be necessary to make the required statements, in the light of the
circumstances under which they were made not misleading,.

45. As described in the Complaint, Pediatrix filed with the Commission and

disseminated to investors false and misleading current, quarterly, and annual reports in violation

~ of Section 13(a) of the Exchange Act [15 U.S.C. § 78m(a)] and Exchange Act Rules 12b-20,

13a-1, and 13a-13 [17 C.F.R. §§ 12b-20, 240.13a-1, and 240.13a-13]. Unless enjoined, Pediatrix
is reasonably likely to continue to commit such violations.
COUNT Vi
Violations of Exchange Act Sections 13(b)(2)(A) and 13(b)(Z)(B)

46.  The Commission repeats and realleges paragraphs 1 through 30 of this Complaint.

47. Section 13(b)(2)(A) of the Exchange Act [15 US.C. § 78m{b)(2){A)] requires
issuers to make and keep books, records, and accounts which, in reasonable detail, accurately
and fairly reflect the transactions and dispositions of its assets. Section 13(b¥2XB) of the
Exchange Act [15 U.S.C. § 78m(b)(2)(B)] further requires issuers to devise and maintain a
system of internal accounting controls sufficient to provide reasonable assurances that
transactions were recorded as necessary to permit preparation of financial statements in
conformity with GAAP and to maintain the accountability of assets.

48. Based on the conduct described in the Complaint, Pediatrix violated Sections
13(b)(2)(A) and 13(b}(2)(B) of the Exchange Act [15 U.S.C. §§ 78m(b)(2)(A), 78(m)(b)(2}B)].

Unless enjoined, Pediatrix is reasonably likely to continue to commit such violations.

10
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RELIEF REQUESTED

WHEREFORE, the Commission respectfully requests that the Court:
L.

Declaratory Relief

Declare, determine and find that Pediatrix committed the violations of the federal

securities laws alleged herein.

II.
Permanent Injunctive Relief
Enter a Final Judgment of Permanent Injunction, restraining and enjoining Pediatrix from
violating Section 17(a) of the Securities Act, Sections 10(b), 13(a), 13(b)(2)(A), 13(b)(2XB), and
14(a) of the Exchange Act, and Rules 10b-3, 12b-20, 13a-1, 13a-13, and 14a-9 thereunder.
I11.
Further Relief

Grant such other and further relief as may be necessary and appropriate.

Respectfully submitted,

March 5, 2009 - / // A‘,«. e

“Brian K. Barry, Esq

Senior Trial Counsel
Florida Bar No. 0632287
Direct Dial: (305) 982-6382
E-mail: barryb(@sec.gov

Edward D. McCutcheon, Esq.
Senior Counsel

Florida Bar No. 683841

Direct Dial: (305) 982-6380
E-mail: mecutcheone(@sec.gov

11
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Attorneys for Plaintiff

SECURITIES AND EXCHANGE COMMISSION
801 Brickell Avenue, Suite 1800

Miami, Florida 33131

Telephone: (305) 982-6300

Facsimile: (305) 536-4154

12
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