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PROCEEDI NGS

MR TRITELL: This nust be sone sort of record,
a mnute before we're supposed to start, a hush has
descended upon the room | don't have to tell everybody
to get in their seats, so thank you, we are off to a
good start.

Good norning. |I'mRandy Tritell, Federal Trade
Commi ssion's Assistant Director For |nternational
Antitrust. | wll be co-noderating this norning' s
session along with Gerald Masoudi, Deputy Assi stant
Attorney Ceneral for the Departnment of Justice, which is
co-sponsoring these hearings with the Federal Trade
Conmmi ssi on.

As you know, the FTC and the DQJ strive to
all ocate matters efficiently consistent with our
respective highest and best uses. |In that spirit, it
falls to me to open this norning' s hearings by sharing
the foll owi ng four insights.

One, please turn off your cell phones,
Bl ackberries and other devices. Two, the restroons are
out si de the doubl e doors and across the | obby. There
are signs to guide you. Three, in the unlikely event
t he buil ding al arm sounds, pl ease proceed calnmy and

qui ckly as instructed. |If we nust |eave the building,
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go out the New Jersey Avenue entrance by the guard's
desk, follow the phal anx of FTC enpl oyees to a gathering
point, and await further instructions. Four, although
we woul d love to hear what you think of the interesting
i ssues we will be discussing today, we cannot
accommobdat e any conments or questions fromthe audi ence
at today's hearing.

| would also Iike to thank at |east sone of the
peopl e who have put in a tremendous amount of work to
organi ze this hearing today. Fromthe Departnent of
Justice, Joe Matelis, Gil Kursh, Ed Eliasberg and
Brandon Greenland, and fromthe Federal Trade
Comm ssion, Patricia Schultheiss, Doug Hill eboe,
El i zabeth Argeris and Ruth Sacks, as well as the staffs
of the International Divisions of both agencies.

We are honored to have assenbled for this
norni ng' s session a distingui shed panel of senior
officials fromseveral of our fellow conpetition
agencies fromaround the world. They will discuss how
their agencies apply their antitrust laws to single-firm
conduct and al | eged abuses of dom nance.

Qur panelists this nmorning are Philip Lowe, the
Director General for Conpetition of the European
Comm ssi on; Hi deo Nakajima, the Deputy Secretary General

of the Japan Fair Trade Comm ssion; Eduardo Perez Mttt a,
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the President of the Mexican Federal Conpetition
Commi ssi on; and Sheridan Scott, the Conm ssioner of
Conpetition of the Canadi an Conpetition Bureau.

| would now like to turn over the podiumto ny
co- noderat or, Jerry Masoudi

MR. MASOUDI : Thank you, Randy.

Wel conme to today's session in our ongoing series
of panels on single-firmconduct. The Departnent of
Justice Antitrust Division and the FTC are jointly
sponsoring these hearings to hel p advance the
devel opnent of the |aw under Section 2 of the Shernman
Act .

We have had a nunber of previous sessions. On
June 20, we had a session that included opening renmarks
from FTC Chai rman Debbi e Maj oras and Assi stant Attorney
General Tom Barnett of the Antitrust Division, as well
as coments from Dennis Carlton, who will soon be a
Deputy Assistant Attorney General at the Departnent of
Justice, and Herbert Hovenkanp.

On June 22nd, we had panels on predatory pricing
and predatory buying, and then on July 18th, we had a
session on unilateral refusals to deal. Transcripts
fromthese sessions are avail able on the DQJ and FTC web
sites, and transcripts of this session and future

sessions will also be nmade avail abl e.
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Today we will concern ourselves with how
al l egations of anticonpetitive single-firmconduct are
treated in jurisdictions outside the United States and
related international issues. This norning we will be
heari ng fromour panel of distinguished enforcers, and
then in the afternoon, we will hear frompractitioners

and acadenics active in the international area.

First, we will have approximtely 20 m nutes per
panelist to give an opening presentation. W wll then
have a 15-m nute break, and finally, we will have a

noder at ed di scussi on period. Qur discussion today wll

i nclude an opportunity for our panelists to respond to
each other's presentations. So, our first panel | think
will end at about noon, and we will start back up after
a lunch break at 1:30.

| would Iike to join Randy in thanking the
staffs of the FTC and the Antitrust Division for hel ping
put together today's presentation, and I will now turn
it back to Randy to give a nore detailed introduction of
our paneli sts.

MR. TRITELL: Before introducing our first
speaker, | would just like to reiterate that the U S.
agenci es consi der these hearings to be extrenely
important. In particular, regarding today's session,

given the |l arge and increasing nunber of jurisdictions
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that apply antitrust laws to single-firmconduct and as
commerce increasingly crosses national borders, it is
fitting and inportant that we hear the views and | earn
fromthe experience of our international colleagues as
we try to both broaden and deepen our understandi ng of
the issues in this critical area.

| amgoing to provide a brief introduction to
each of our speakers before their presentations, and |
direct you to the nore detail ed biographical information
in the packet outside this room

First we will hear from Philip Lowe, who, again,
is the Director General for Conpetition in the European
Comm ssion. Before his appointnent to that post, Philip
was first in private industry and then served in a
vari ety of capacities in the European Comm ssion,
including as Director of the Merger Task Force of the
Conmpetition Directorate, head of the Cabinet of the
Eur opean Conmi ssioner for Transport, Director General
For Devel opnent, head of the Cabinet of the Conm ssion's
Vice President, and the Acting Deputy Secretary General.

Philip?

MR. LONE: Well, good norning, everyone, and
t hank you, Randy and Jerry. |'mvery grateful to
Chai rman Debbi e Maj oras and Assistant Attorney Ceneral

Tom Barnett for giving ne the opportunity to take part
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inthis joint FTC-DQJ set of hearings on Section 2 of
the Sherman Act. These hearings seemto reflect a
strong interest throughout the world over the last few
years in what you call single-firm conduct.

At the International Conpetition Network's
conference in Capetown | ast May, a new working group was
| aunched on international conduct. The OECD has
arranged round tables on issues related to single-firm
conduct, and numerous conferences have had single-firm
conduct appearing on the agenda.

At the Comm ssion, we have 40 years of case |aw
related to the application of Article 82 of the European
Community Treaty. Article 82 is the treaty article
prohi biti ng abuses of dom nant position, so broadly
equi val ent to your Section 2, although as you reali ze,

t he European structure requires a firmto be dom nant
before it can be caught by any issue of abuse.

O course, we have recently been reflecting very
carefully on the coherence and the consistency of our
policy under the Treaty and Article 82, and we thought
it was a logical step, after having refornmed or, say,
noder ni zed the application of Article 81, the article
dealing with agreenents and nerger control regine, that
we noved our policy in the area of Article 82 nore

towards an effects-based approach in line with what we
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have initiated under Article 81, the merger control

This required, neverthel ess, a thorough review of the
policy so far and, indeed, the case |l aw which was at the
back of it.

The application of Article 82 was, | think,
widely criticized as being fragnented w thout guiding
principles and for applying in some instances general
formbased criteria whose neani ng was not al ways cl ear
in specific cases. To that extent, this would cause
Article 82 to be applied in cases where there woul d be
not any sufficient likely or even actual restrictive
effect on the market, and this would clearly be wong.

There was nuch concern fromthe business
community about these false positives, so-called type
one errors. Likewise, it is a mstake and would be a
m stake if a form based approach caused Article 82 not
to be applied to the cases in which there was likely or
actual harmto the market, fal se-negatives or type two
errors.

The vocal parts of business were perhaps |ess
concerned about these errors, but as an authority
charged with, in principle, protecting consunmer welfare,
an objective which the Conmi ssion and in particular ny
Comm ssi on have underlined in the | ast few years,

believe we've got to be concerned about both types of
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errors, and this is a fundanental reason for our review
of Article 82.

After sonme initial internal debate, we involved
our colleagues in the national conpetition authorities
in the EU Menber States in discussions about the review
I n Decenber |ast year, we published a discussion paper
on the application of Article 82 to exclusionary abuses,
and we suggested what we regarded as a framework for the
continued rigorous enforcenment of Article 82, building
on the econom c effects-based analysis carried out in
recent cases.

The di scussion paper ainmed to describe a
consi stent methodol ogy for the assessnent of sone of the
nost conmon abusi ve practices, which you have al ready
di scussed in the context of these hearings, predatory
pricing, single branding, tying and bundling and refusal
to supply.

Now, we didn't in the discussion paper go
through all the aspects of Article 82, and | haven't got
time today either to go through every single aspect.

You will notice that one mmjor difference between the
application of Section 2 and Article 82 is the explicit
reference in 82 to exploitative abuses, which we have
not dealt with in the discussion paper, and we have not

t aken a deci si on about whether we will deal with themin
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any guidelines at the present tine. However, there is
or there has been some conment fromthe public
consultation that we should, in fact, clarify what our
position is.

What | would like to do first of all, however,
is to enphasize sone of the principles we set out in the
section of the paper called "A Franework For Anal ysis of
Excl usi onary Abuses,” and then I'll give you a flavor of
what has been the reaction to the principles and to the
nmet hodol ogi es outlined in the discussion paper during
the public consultation, which has been in force this
year.

The paper | think for the first tinme nmakes it
clear that the main objective of Article 82 is to serve
consuner welfare by protecting conpetition. W want to
protect conpetition on the market, not i ndividual
conpetitors. The basic assunption is that the
conpetition will benefit consunmers and that limts on
conpetition will hurt consuners. O course, limts on
conpetition should, therefore, in principle be
prohi bited unless it can be shown that efficiencies
out wei gh the | oss of conpetition for consumers.

Naturally, the paper states that we are
concerned about |ikely and actual effects on consumner

wel fare in the short, nediumand |long term and
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obviously the | onger the conduct has been going on, the
nore we will concentrate on actual effects. So,
consuner welfare we regard as the anchoring principle
for our conpetitive analysis, and we do not enter nuch
i nto what Debbie Majoras in her opening remarks at these
hearings called "the search for the Holy Grail test,"”
and | agree entirely with her that the debate hasn't any
di mension or it could run the danger of becom ng too
acadenm ¢ and | osing practical significance.

That's not the aimof the discussion paper.
VWhat we're attenpting to do is to make a first
contribution to establishing principles and
nmet hodol ogi es which give clarity to business and the
| egal comunity on what policy will apply and gui dance
to those agencies, in particular in Europe, which we
have to apply them

Now, there are two central questions which the
paper calls on us to ask. The first is, does the
conduct of a dominant firm have the capacity to
forecl ose? This depends in good part on the form and
nature of the conduct, whether it is positive or
negative in its consunmer effects. The answer to that
guestion is fairly obvious if one is dealing with
exclusive dealing. Sonetinmes it is |ess obvious to

di stingui sh between the capacity to forecl ose and any
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ot her effect, for exanple, in the case of rebates, and
"1l come back to that in a nonent.

The second question we ask is does the conduct
have a |ikely or actual market distorting effect.

Li kely effects are, in our opinion, effects which in a
specific market context are predictable on the basis of
experience and/or a solid theory of economic harm The
i kelihood and significance of foreclosure depends on
factors such as preexisting market power and barriers to
expansion or entry, the market coverage of the conduct,
and in the case of selective foreclosure, the inportance
of the targeted custoners or conpetitors.

Actual effects are established on the basis of
evi dence of market evolution in the past, and this
doesn't necessarily involve conplicated econonic
studies. It can be presented as facts which can be then
investigated by the authorities on the basis of the
evi dence submtted to it.

Now, com ng back to rebates, as | nentioned
earlier, it is not imedi ately obvi ous whet her any
particul ar rebates have the capacity to exclude. To
answer that question, we first need to ask, exclude who?
In the paper, we propose that for rebates as well as for
ot her types of price-based conduct, the exclusion of as

efficient conpetitors is abusive.
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Now, this is not the only test which can be used
to show abuse. It neverthel ess appears to us in
principle as a useful one, as it allows dom nant firns
to assess their conduct based on their own costs. A
failed price/cost test is, of course, not the end of the
analysis. W would still have to show a |ikely market
forecl osure effect.

And by the way, as public consultation has
shown, one test nay not be the final answer to the
anal ysis we need to carry out. There may be several
tests which have been proposed which are relevant to a
particul ar case. Nevertheless, we are conforted in the
view that the benchmark of the efficient conpetitor on
the market is one which is extrenely inportant to judge
t he behavi or of the dom nant conpany against it.

Now, the paper also states that if conduct
clearly creates no efficiencies and only raises
obstacles to residual conpetition, there is no need to
carry out a full effects-based analysis. Such conduct
can be presuned to be abusive. However, as with any
presunption, the dom nant conpany can, of course, rebut
it by providing evidence that the conduct will create
efficiencies, or as our case lawrefers to in the
opi nion of the court, is objectively justified.

Now, excl usionary conduct coul d escape the
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prohibition of Article 82 if the dom nance undertaken
can provide an objective justification for its behavior
or if it can denonstrate that its conduct produces

ef ficiencies which outweigh the negative effect on
conpetition. There is an objective justification where
t he dom nant conpany is able to show that the otherw se
abusi ve conduct is actually necessary on the basis of
obj ective practice external to the parties involved; in
particul ar, external to the dom nant conpany.

The dom nant conpany nmay, for exanple, be able
to show that the conduct concerned is necessary for
safety or health reasons related to the dangerous nature
of the product in question, but that necessity, that
concept necessity, nmust be based on objective practices
that apply in general for all undertakings in the
mar ket .

Now, | want to come on to efficiencies. The
sanme conduct can, of course, have effects which enhance
ef ficiency and effects which restrict conpetition, and
in this paper we propose a wei ghing or bal ancing
approach where efficiencies are bal anced agai nst the
negati ve effects on conpetition, and that bal ancing
exerci se determ nes whether or not the conduct is
abusi ve.

Now, this test is inmportant, and notw thstandi ng
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all the discussions about how efficiencies should be
assessed and upon whom t he burden of proof should lie,
the one core elenment that | cannot see us noving away
fromis that fundanentally, there should be this

bal anci ng, and ultimately, that bal ancing of the

ef ficiencies against the distorting effects is in the
responsi bility of the agency concerned, although you can
argue the burden of proof of efficiencies on the side of
t he def endant must go beyond sinple provision of

evi dence to actually argue why the behavior is necessary
and why it is beneficial to consumers.

The purpose of conpetition | aw should be to
maxi m ze consuner welfare. O course, consuner welfare
can be harned by inappropriate, disproportionate
intervention by a regulatory body, but it can also be
harmed by inappropriate reluctance to intervene. As |
menti oned earlier, in working towards nmaxim zi ng
consunmer welfare, we need to be as concerned about
under - enf orcenent as over-enforcenment, and we need to be
as concerned by not giving up enphasis on efficiencies
as we are by giving too nuch enphasis to efficiencies.

Now, as to how we carry out this analysis in
practice, EC | aw al ready provides us with a franework.
Certain types of conduct can be anal yzed both under

Article 81 and under 82. Consistency requires that the
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conditions for assessing efficiencies defense under 82
be simlar to what we have as a policy with respect to
restrictive agreenents under Article 81 and the
exenptions under Article 81-3.

The efficiencies nust be realized or are |ikely
to be realized by the conduct. The conduct nust be
i ndi spensable to realize the efficiencies. Overall,
consumers shoul d benefit fromthe efficiencies, there
must be consumer buy-in, and conpetition shouldn't be
elimnated as a result of the practices concerned.

We al so di scussed the issue in the paper of the
extent to which -- the nmarket power of the conpany, and
here again, | think this is a departure for us as an
agency. We identify in | hope a convergent way with
U.S. thinking the concept of dom nance nostly with the
concept of significant market power. That market power,
if it is very high, as indicated by the strength of the
constraints upon the dom nant conpany, may nean that we
wi |l have to undertake the balancing of efficiencies in
a much nore rigorous way if, indeed, the strength of the
mar ket power is very great.

The burden of proving a capability to forecl ose
and the likely or actual foreclosure, and | enphasized
this before, it physically falls on the authority or the

plaintiff, but the burden of proving an objective
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justification for efficiencies should be on the dom nant
conpany. U tinmately, however, the agency should carry
out the assessnent, and that assessnment in our systemis
controlled by the courts as to whether we have actually
made that balancing in a way which doesn't project any
obvious msinterpretation of the facts or bad judgnment
as to the likely effects.

Now, |et nme indicate sone areas of reasonable
consensus internationally and in Europe as to the ideas
in the discussion paper. There's certainly sone wel cone
for the overall aimof clarifying the application of
Article 82 and for an effects-based approach. There's a
broad wel cone for the clarification that the ultimte
objective is to protect consunmers, and sone commentators
have frequently had the inpression that it was
ot herw se.

There's broad consensus on the aimto protect
conpetition and not conpetitors, and an authority nust
be free to act where harmrenmains |ikely but has not yet
materialized. W don't have to wait until a patient is
dead before we try to revive them And there is an
enphasi s throughout the commentary on the need for safe
har bors and presunptions of both legality and illegality
to ensure that the effects-based approach is applied in

a practical and operational way, but, of course, they
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have to be based on sound econonmi c principles, and the
attenpts to define the safe harbors shouldn't result in
nore uncertainty than actually |eaving the threshol ds
out si de any gui del i nes.

For exanple, if the pressure is an effects-based
approach to | ower the safe harbor to a very restrictive
level in order to | ook at an operation in detail on the
basi s of econom c or econonetric analysis, frequently we
are giving the inpression that we would systematically
engage in very detail ed econom c effects-based anal ysis
above the safe harbor, and this has given rise to sone
commentary that we have, in fact, tried to extend the
degree of the outreach of Article 82 as a result of the
proposed gui del i nes.

There are sone difficult open questions. W
consi der the conduct that clearly creates no
efficiencies and only rai ses obstacles to conpetition
shoul d be presuned to be abusive, but what are the
cl asses of conduct which are so nakedly abusive that we
have a per se rule prohibiting then? Simlarly, conduct
which is clearly conpetition on the nerits should be
| egal, but we have the chall enge of defining the
categories of the conduct which fall into that area as
wel | .

When it comes to price-based conduct, how far
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should we rely on price/cost tests? Wat are the
alternatives to the price/cost tests? How exactly
shoul d they be formul ated? For exanple, we need to show
profit sacrifice to prove predation. Nothing like a
tongue-twister. |Is profit sacrifice also an appropriate
test for other price-based conduct, for instance,

rebat es?

There is a lot of cormentary in the U S. about
the explicit need for a recoupnent test in predation. |
have to say that we're quite sensitive to that conment,
our traditional view being that if we have a good story,
a robust story, about the dom nance of a conpany, then
it should be capable of recouping. However, depending
on the predictability and the operationality of any
nmet hodol ogy we announce in guidelines, we are certainly
gi ving thought to the need for an explicit recoupnent
test.

The role of the so-called "nmeeting conpetition
defense” is nost clear when it comes to price
discrimnation. 1In the US., you have even stated
explicitly, you have got it in the acts. It nakes
perfect sense that a conpany can argue that the reason
it charges different prices to different custoners is
that conpetition forces it to do so, but it's much |ess

cl ear what the neeting conpetition defense should have
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as a role beyond price discrimnation.

For exanple, I'mnot sure it should be a defense
initself when a conpany argues that it is |osing noney
on particular sales by charging prices bel ow avoi dabl e
costs because conpetition forces it to do so. That begs
t he question why the conpany wants to nmake those sal es
at all. It may have a good reason for doing so, but it
seens to ne that that reason then should be the defense,
not the neeting conpetition defense.

The reactions to our paper show definite support
for efficiencies playing arole in the analysis, and in
that respect, there is an ongoi ng debate, which | hope
will end very quickly, on who should have the burden of
proof. Al | can say is that the approach of expecting
an agency to analyze potential efficiencies is one which
is bound to fail because the agency has |ess information
than the conpani es who are arguing for the efficiencies,
and the approach that the -- well, that sonme say the
def endant s shoul d be bal anci ng efficienci es agai nst
distorted effects is equally unrealistic, because it is
t he agency who has the nmgjor role in anal yzing what the
likely distorted effects are.

| have only touched the surface, |adies and
gentl emen, of the issues raised in our paper. It proves

| think that we are at the sane degree of reflection,
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revi ew, thorough review of our policy, as you are in the
States. All | can say is that the major chall enges for
us are no longer in the area of general principles, but
in the area of balancing | egal certainty,

operationality, against an effects-based approach which
gives a right answer and avoids type one and type two
error.

Thank you very much

(Appl ause.)

MR. TRITELL: Thank you very nuch, Philip, for
getting us off to a strong start this norning.

| would now like to introduce our next speaker,
Hi deo Nakajima, Deputy Secretary General of the Japan
Fair Trade Conmission. |In that capacity, M. Nakajinma
is in charge of international affairs, where he heads
t he Japanese del egations to nultilateral organizations
and bilateral consultations anong conpetition
authorities.

Before joining the JFTC, M. Nakajinma worked
with the Asian Devel opnent Bank in Manila as Assi stant
to the President and Director General of Budgeting and
Per sonnel Managenent, and for the Mnistry of Finance
where he served as Research Director of the
| nternati onal Finance Bureau and Chief Planning Oficer

of Japan's Fiscal Investnent and Loan Program
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M. Nakajima, the floor is yours.

MR. NAKAJI MA:  Thank you very much. M/ nane is
Hi deo Nakajima. |1'mthe Deputy Secretary General of
Japan's Fair Trade Conmission. | amreally grateful to
t he Departnent of Justice and the Federal Trade
Commi ssion for the invitation to participate in this
i mportant panel. |It's a great honor to be here.

| was asked by DQJ and FTC to tal k about
speci fic exanples of how JFTC applies our consuner
policy to single-firmconduct. |In doing so, first |et
me take a few mnutes to briefly explain about our
general statutory or |egal framework on the regulation
of single-firmconduct, since such framework, | believe,
| ooks different fromthat of United States as well as
that of the EU, and then I would like to present several
specific cases regarding single-firmconduct in our
nati on.

So, first, let nme explain the basic framework of
our Antinmonopoly Act, which is Japan's basic conpetition
law. In our country, single-firmconduct is regul ated
by two different provisions. One is private
nmonopol i zation; the other is unfair trade practices.

First, private nonopolization. Private
nonopol i zation is prohibited in Section 3 of the AVA and

defined in Section 2 of the Act as those busi ness
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activities of a firmwhich brings about a substanti al
restraint of conmpetition in any particular field of
trade by excluding or controlling the business
activities of other firmns.

Exclusion is interpreted as making it difficult
for other firms to continue their business activities or
preventing other firns fromentering the market.
"Control" neans to deprive other firns of their freedom
of deci sion-nmaki ng concerning their business activities
and to force themto obey the controller's intents.

Regardi ng "substantial restraint of
conpetition,” the Tokyo Hi gh Court opined that
"restraining conpetition substantially nmeans bringing
about a situation in which conmpetition itself has
significantly | essened and thereby a specific firmor
firms can control the market by determning freely, to
sonme extent, prices, qualities, volunes, and various
other terms on its or their own volition."

Unlike US. and EC regul ations on single-firm
conduct, the provision of the AMA concerning private
nmonopol i zati on does not refer to the position of a
relevant firmin the market. Therefore, in our |egal
framewor k, dom nant position of a firmor firms
dom nance is not a statutory prerequisite for

establishing private nonopolization, and in determ ning
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whet her a specific single-firmconduct falls under
private nonopolization, that is, whether its specific
uni | ateral conduct has substantially restrained
conpetition in the market, various relevant factors
shoul d be considered in a conprehensive manner. Those
factors to be taken into account woul d include market
characteristics, market shares, entry barriers, buyer
power as well as the relevant unilateral conduct and its
anticonpetitive effects.

O course, it would be quite natural to presune
that a firmwhich can control the market with sone
latitude of its own volition by excluding or controlling
t he business activities of other firnms usually has a
certain degree of nmarket domi nant position or
substantial market power. Actually, as we will see
|ater, that is the case for all the private
nmonopol i zati on cases the JFTC has handl ed so far.

Regardi ng the renedi al nmeasures for private
nmonopol i zation, the JFTCis to issue an order to cease
t he conduct of exclusion or control bringing about
private nonopolization, and to take necessary neasures
to restore conpetitive situation

In addition, by the anendnments to the AMA, which
becanme effective at the beginning of this year,

adm ni strative surcharges are now to be inposed on a
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firmin case of private nonopolization caused by the
control of other firns' business activities. This is
because such controlling type of private nonopolization
where the powerful firm dom nates the business
activities of other firns in the market and thereby
control the prices, volunmes of supplies, customers of
their relevant products or services is considered not
different fromcartels in terms of its economc
consequences on conpetition in a market.

Crimnal sanctions such as inprisonnment (up to
t he maxi mnum of three years) and fines (up to the nmaxi mum
of 5 mllion yen in case of natural persons and 500
mllion yen in case of |egal persons) are applicable to
private nonopolization |like cartel cases. However, so
far crim nal sanctions have never been inposed on any
private nonopolization cases.

Anot her provision stipulating regulations on
single-firmconduct in the AMA is unfair trade
practices, which are prohibited by Section 19 of the
AMA.  Unfair trade practices refer to several specific
types of conduct designated by the JFTC in its
notifications as ones tending to inpede fair
conpetition.

Anmong various types of unfair trade practices,

such as, one, unjust refusal to deal, two, unjust

For The Record, Inc.
(301) 870-8025 - www. ftrinc.net - (800) 921-5555



© 00 N oo o B~ wWw N P

T N T S T T T N T e e e T e N = = S
gag A W N P O © 0o N oo 0o M W N+ O

28

deal i ngs on exclusive terns, three, unjust dealings on
restrictive ternms, four, unjust |low sales prices, five,
unjustly discrimnatory prices, Six, unjust tie-in

sal es, and seven, unjust interferences with conpetitor's
transactions, can be considered to be used as neans to
create or maintain nonopolies by controlling or

excl udi ng conpetitors, and regul ati ons agai nst those
types of conduct are ainmed at preventing private
nonopol i zati on at an incipient |evel.

In this connection, let ne just touch upon the
mul ti ple functions which the regulation on unfair trade
practice under the Act are to serve. That is, in
addition to supplenmentary function to regul ations on
private nonopolization, which | just referred to, unfair
trade practices regulate other types of single-firm
conduct, such as customer inducenent by deceptive or
unjust benefits practices, and abuse of superior power
or what we call dom nant bargaining position, which is
consi dered as underm ning the very basis of fair
conpetition itself. Maybe it's better to briefly
expl ai n here what dom nant bargai ning position neans in
AMA to avoi d possi bl e m sunderstandi ng.

The dom nant bargai ni ng position nmeans that
| arge-scale firm |like a large-scale retailer, has a

superior power in bilateral transactions with it's
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counterpart, like by small-scale supplier who is heavily
dependent on such large-scale firmfor their business.
The |l arge-scale firm does not necessarily have to be
absolutely domnant in a relevant market. In Japan,
abusi ve conduct by such dom nant bargai ni ng power, such
as coercive behaviors by |arge-scale retail er agai nst
his small-scal e suppliers heavily dependent on the
retail er have been a serious concern anong the public,
and JFTC has recently dealt vigorously with those cases
anong various types of unfair trade practice.

Anyway, a single-firmconduct falls under the
unfair trade practices, thereby prohibited, if such a
conduct is found to belong to any of these specified
conducts designated by the JFTC and to tend to inpede
fair conpetition. "Tending to inpede fair conpetition”
is assuned not to have conparable anticonpetitive effect
to "substantial restraint on conpetition,” which is
necessary for violation of the prohibition of private
nmonopol i zat i on.

As such, the regulations on the unfair trade
practices are basically applicable to both "dom nant"”
firms and "nondom nant” firnms. However, regarding sone
types of conduct designated by the JFTC as unfair trade
practices, for exanple, unjust dealing on exclusive

ternms, whether a firmis "influential in the nmarket" or
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not, is considered.

According to the Guidelines Concerning
Di stribution Systens and Busi ness Practices issued by
the JFTC, whether a firmis "influential in a market" or
not is determ ned by, anong other things, the firms
mar ket share or its market position. Here, in order for
afirmto be found influential, either the market share
of no less than 10 percent or the nmarket position anong
the top three is prerequisite.

Regardi ng renedies for unfair trade practices,
as in the case of private nonopolization, a cease and
desi st order, or order of taking elimnation neasures,
is to be issued, though unlike private nonopolization,
nei ther of adm nistrative surcharges nor crim nal
sanctions are to be inposed.

Now, let ne go to the enforcenent activities of
the JFTC on single-firmconduct regul ati ons.

First, the private nonopolization. Since the
enactnent of the AMA in 1947, the JFTC has found ill egal
a total of 15 cases of private nonopolization, and for
the last ten years, we have dealt with nine cases. Most
of the recent cases are excluding type of private
nmonopol i zation. On the other hand, for the last ten
years, we have handled a total of nore than 200 carte

cases.
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As al ready nentioned, whether some specific
single-firmconduct is found to fall under private
nmonopol i zation is to be determ ned by taking into
consi deration various rel evant factors conprehensively
on a case-by-case basis. However, in actual
enforcenents, we have taken |egal neasures only for
t hose cases where substantial restraints of conpetition
in the market have been quite obvious. Let ne take up
two exanpl es.

The first one is the case agai nst Paranmount Bed
Conmpany, Limted (Paranount Bed), where the decision was
i ssued on March 31, 1998.

The rel evant market of this case was the one on
t he hospital bed ordered by Tokyo Metropolitan
Government' s Fi nance Departnent, and the Paranount Bed
hel d approxi mately 90 percent share in this nmarket and
ot her two manufacturers held the rest. Seeing the whol e
Japanese market of the hospital bed, the nmarket
situation was not so different, and Paranount Bed
manuf actured and sold the majority of hospital beds
ordered by the governnent or by |local nunicipalities.

Under such a market condition, Paranount Bed
approached the procurenment officials to craft tender
specifications that would only apply to products

manuf act ured by Paranount Bed. By neans of this

For The Record, Inc.
(301) 870-8025 - www. ftrinc.net - (800) 921-5555



© 00 N oo o B~ wWw N P

T N T S T T T N T e e e T e N = = S
gag A W N P O © 0o N oo 0o M W N+ O

32

conduct, Paranobunt Bed was able to exclude the business
activities of other hospital bed manufacturers.

Al'so, in the situation that manufacturers were
not allowed to participate in bids, Paranount Bed
controlled the business activities of bid participants
by choosing a successful bidder anong the participants
who sell its beds, and by indicating respective bidding
prices to successful bidders as well as other bidding
partici pants. Moreover, Paranount Bed provided funds to
bid participants in order to ensure that those
partici pants woul d obey the instruction of Paranount
Bed.

The JFTC found that the conduct by Paranount Bed
fell under the private nonopolization, as it excluded
t he busi ness activities of other hospital bed
manuf acturers and control |l ed the business activities of
its supplier and therefore substantially restricted
conpetition in the market by exercising the nonopoly
power (dom nance). Therefore, the JFTC ordered
el imnation measures to Paranmount Bed.

The second case is the one agai nst Hokkai do
Shi mbun Press, where the consent decision was issued on
February 28, 2000.

The rel evant market of this case is the daily

newspaper market in the Hakodate area, which is | ocated
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in the southern part of Hokkai do. Hokkai do Shi nmbun
publ i shed a general daily newspaper that accounted for a
majority of general daily newspaper publications in the
Hakodat e area.

Under the market circunstances, when Hakodate
Shi nbun was entering the daily newspaper market in the
Hakodat e area, Hokkai do Shi mbun obstructed the entry of
Hakodat e Shi mbun and carried out the follow ng actions
to hinder their business:

First, Hokkai do Shi mbun applied for trademark
registration to the Patent Agency regardi ng nine
mast heads, incl udi ng "Hakodate Shinbun,” that woul d be
used when publishing newspapers in the Hakodate area,
al t hough they had no specific plans to use those
mast heads.

Second, the main newspaper publishers in
Hokkai do received articles through Jiji Press and Kyodo
News Service. Based on a priority policy with prior
contractors where Jiji Press would not deliver articles
against the will of the present contractors, Hokkai do
Shinbun inmplicitly solicited Jiji Press not to deliver
articles to the Hakodate Shinmbun so that Jiji Press and
Hakodat e Shi mbun coul d not conclude a delivery
agr eement .

Third, to make it difficult for Hakodate Shi nbun
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to earn advertisenents revenues, even in the situation
wher e danmage to Hokkai do Shinbun itself was expected,
Hokkai do Shi mbun split the price of inserting
advertisements in local edition in half for small and
medi um si zed conpani es, who would be the targets for
Hakodat e Shi mbun for collecting advertisenents.

The JFTC found that the conduct by Hokkai do
Shi nbun fell under excluding type of private
nmonopol i zation, as it excluded the business activities
of Hakodat e Shi mbun and substantially restricted
conpetition in the market. Hokkai do Shi nbun appeal ed
for a hearing procedure against the recommendati on but
finally accepted to take nmeasures issued by the JFTC.

Next, enforcenent activities of unfair trade
practices.

For the last ten years, the JFTC has taken |eg
measur es agai nst around 50 cases of unfair trade
practices, including 10 cases of dealing on exclusive
restrictive terns, and nine cases of interference with
transacti on.

In determ ni ng whet her any specific single-fir
conduct falls under unfair trade practices, that is,
whether it tends to inpede fair conpetition, basically
speaking, as in the case of private nonopolization,

various relevant factors should be taken i nto account
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a case-by-case basis. For exanple, in a case concerning
discrimnatory pricing, the Tokyo Hi gh Court opined that
various factors, including the structure and devel opnent
of the relevant nmarket, the difference of supply costs,
mar ket position of the concerned retailer (market

share), and subjective intentions for setting price
differentials would need to be taken into account in a
conprehensive way (April 27, 2005).

On the other hand, in this connection, it should
be noted that regarding unfair trade practices, the JFTC
has designated in its series of notifications those
types of single-firmconduct which are likely to tend to
i npede fair conpetition, and has also clarified nore
specifically what kinds of conduct violate our AMA as
unfair trade practices in various guidelines, including
Qui del i nes Concerning Distribution Systens and Busi ness
Practices which was issued in 1991 to address the final
report of U. S. -Japan Structural |npedinents Initiative
in 1990. Therefore, we believe that there has been a
certain level of clarity, predictability and
transparency secured in the determ nation of unfair
trade practices.

Let nme take up one exanple of the case of unfair
trade practices, which involved a narket dom nant

conpany in Japan, Mcrosoft KK (MSKK), a subsidiary of
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M crosoft Corporation, and the reconmendati on deci si on
was issued on Decenber 14, 1998.

According to the decision, the market situation
of the case was as follows. First, MS Excel had been
popul ar anpbng consuners since 1993 and had acquired the
top market share for spreadsheet software. On the other
hand, M5 Word was originally an English word processor
and it was said that the function for Japanese | anguage
did not work very well, and thus, "lchitaro" produced by
t he Japanese software conpany had the top share for word
processor software in Japan in 1994.

In the market situation, MSKK decided to take a
policy to make PC manufacturers pre-install both M
Excel and M5 Word in their PCs in 1995. On the other
hand, many PC manufacturers, including major ones, asked
MBKK to |icense only M5 Excel because they preferred to
pre-install Ichitaro rather than M5 Wrd. However, MSKK
rejected this proposal and finally nade these PC
manuf acturers accept the |icense agreenent where PC
manuf acturers should pre-install not only M5 Excel but
also M5 Wrd in their PCs.

In addition, MSKK decided to take a position
that it nade PC manufacturers pre-install not only M
Excel and M5 Wrd but al so M5 Qutl ook schedul e

managenent software in their PCs, in 1996. Since there
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was anot her type of schedul e managenent software, which
hel d the top market share, and was called O gani zer
produced by Lotus Corporation, a part of the PC

manuf acturers asked MSKK to |icense only M5 Excel and M5
Wrd in order to pre-install Lotus Organizer instead of
M5 Qutl ook. However, MSKK again rejected the proposal
and finally nade all manufacturers accept installing M
Qutl ook as well as both M5 Excel and M5 Wrd in their
PCs.

The JFTC found that MSKK unjustly nade PC
manuf acturers buy its word processor software by tying
it with its popul ar spreadsheet software. In addition,
MBKK unj ustly made PC manufacturers buy its schedul e
managenent software by tying it with its spreadsheet
sof tware and word processor software. These conducts
fell under the category of illegal tie-in sales.

In summary, as | have nentioned, under our ANA,
single-firmconduct can be regul ated by either private
nmonopol i zation or unfair trade practices. In both
cases, a case-by-case basis approach is to be taken in
det erm ni ng whet her concerned conduct is unlawful or
not, by considering all relevant factors
conpr ehensi vel y.

Finally et me touch upon the current

di scussions related to regul ati ons agai nst single-firm
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conduct whi ch have been devel oped in the Antinonopoly
Act Study Group established in Cabinet Ofice as a
private discussion body under the Chief Cabinet
Secretary. At that group, there is an argunent that
surcharge shoul d be inposed on not only controlling type
of private nonopolization but al so excluding type of
private nonopolization.

Al so, others argue that even sone types of
unfair trade practices should be subject to surcharge.
As an official of the JFTC, since these discussions
woul d affect the future regul ati on system agai nst
single-firmconduct, | would like to carefully study
various views of relevant parties and continue to
nmoni tor future discussion in this study group.

Finally, needless to say, ongoi ng discussions
here in the United States and the EC on single-firm
conduct is very hel pful and val uable to advance our own
t hi nki ng on the regulations on single-firmconduct. W
will continue to closely nonitor such discussion.

Thank you very nmuch for your kind attention.

(Appl ause.)

MR. TRITELL: Thank you very much, M. Nakaji mg,
for that perspective from Japan.

Moving to Mexico, |'mpleased to introduce

Eduardo Perez Mdtta, the Chairman of Mexico's Federal
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Comm ssion on Conpetition. Before joining the CFC,
Eduar do was anbassador and permanent representative of
Mexico to the World Trade Organi zation. He's also
headed the Representation Ofice of the Mnistry of
Trade and I ndustrial Devel opnent in Brussels, where he
coordi nated the Mexican team negotiating the Free Trade
Agr eenment between Mexico and the European Uni on.

Eduar do?

MR. PEREZ MOTTA: Good norning. | would like to
first of all thank the DQJ and the FTC, my good friends,
Tom Barnett and Debbie Majoras, for inviting nme to
participate in these hearings. It is a real pleasure
and a privilege to be here today.

For a relatively small econony, best practices
abroad becone an inportant instrunment to pronote or to
maintain or to try to nmaintain best practices within
your country, and this was actually the case of Mexico,
where we recently had a very inportant overhaul in our
| egal franmework in conpetition

So, let nme first try to see if this works. It
i s not responding.

(Pause in the proceedings.)

MR. PEREZ MOTTA: Ckay, thank you.

Well, also the heart of conpetition policy in

Mexi co cones actually fromour Constitution. Article 28
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in our Constitution basically uses very strong words,
and it comes from 1857, but with very strong words

agai nst nonopolies, it says that the laww |l severely
puni sh all kinds of concentration in one or a few hands
of basic commodities, all agreenments, processes or

conbi nati ons undertaken by producers, industrialists,
tradesnen, et cetera, to prevent conpetition or free
mar ket access and force consuners to pay exaggerated
prices. That's the way it is witten in our
Constitution.

And also, it will banish whatever constitutes an
undue excl usive advantage in favor of one or nore
persons and agai nst the public in general or a certain
social class. That's the origin and that's the heart of
conpetition policy in Mexico.

Even though this is a very old basic origin of
the conpetition law, it is not until 1993 when we
created the Federal Law of Econom c Conpetition, which
transl ates those definitions in specific procedures.

So, it was not until 1993 where al so the Federal

Comm ssion on Conpetition for Mexico was created. So,
our institutionis relatively young, and it was a nonth
ago when we published the first real overhaul of the
Federal Law of Econom c Conpetition. That was a reform

approved at the end of the last |egislature, which was
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April, April this year, where it was published about a
nont h ago.

So, those specific procedures in our |aw
basically go in three instrunents. First, nmerger review
process. Second, what we call absol ute nonopolistic
practices, which is basically cartels. And third, what
we call relative nonopolistic practices, which is
precisely the topic of today's discussion, and it's in
general single-firmdom nant conduct.

So, | will concentrate in the |ast of our
instrunments, but | would have to say that in each and
every one of those instrunents, in the last reform we
got an inprovenent either of our procedures or we got an
i mportant sinplification of procedures, like in the case
of the merger review process, it was a major
sinplification of the procedures in Mexico. W
i ncreased the thresholds, we created a fast-track
mechani sm and we al so included efficiency
considerations as an obligation for the Comm ssion to
consi der when eval uating a nerger.

In the case of absol ute nonopolistic practices,
we introduced a major reform which was the | eniency
program which is the state of the art. W were
inspired frombest practices in the U S., best practices

in the European Union, as well as in Canada, we used
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CECD recommendations to basically build that program
and that's a very interesting situation, because this is
the only kind of program the |eniency programin

Mexi co, in the case of conpetition law, is the only area
where that applies in our law, in general.

So, we don't have that -- that this is the first
time that we introduced this kind of |egislation, which,
of course, has a very inportant nechani smof incentives
basically to change the interests of players to create
that kind of solutions or even to just stabilize themin
the mediumterm

So, going directly to single-firmdom nant
conduct, we have to distinguish in our law two types of
situations. First, when we evaluate relative
nmonopol i stic practices, we basically make a difference
bet ween what we shoul d consi der as specific conduct of a
single firmwhich is domnant in a specific market and
this second one, which is regul ation.

For the first one, for conduct, basically what
our laws says is that the relative nonopolistic
practices are those acts or agreenents or conbi nations
whose object or effect is to unduly excl ude,
substantially i npede access, or establish exclusive
advant ages in favor of one or nore persons, and this is

subj ect, of course, to the rule of reason, and those are
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the articles in our law which are used to address these
i Ssues.

Now, in terns of regulation, this is a
conpletely different situation, where you could have a
decl aration on effective conpetition conditions, which
in this case the Comm ssion, the Conpetition Comm ssion
of Mexico, is enpowered to resolve on the existence of
effective conpetition conditions as a prerequisite for
econonmi ¢ regulation, and this could be done either by a
sectorial regulator or by the Mnistry of the Econony.

The way this analysis is made in our law is just
the following. The first step is to find out if the
practice exists, and we have those practices typified in
11 specific practices. W think that this typification
basically provides a legal certainty to the conpanies,
because they know exactly in which cases those practices
coul d be sanctioned or not as |long as the other
condi tions, of course, apply.

We have to denonstrate the object or effect of
that practice. It is clear that the size of the firm
does not denonstrate a harm necessarily. W also have
to apply the rule of reason. The agent has to have a
substantial market power in the relevant market, and it
is clear that conpetitor injury does not denonstrate a

violation. And finally, efficiencies. Efficiencies
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nmust show that the conduct has a favorable effect on
conpetition or that those anticonpetitive effects are
of fset by consuner benefits.

So, in the end, what is inportant is to | ook at
the net effect on welfare, and as Philip was saying, in
this case, the burden of proof is on the side of the
conpany. So, basically the agency woul d use the
information and the argunments that the conpany is giving
in order to evaluate those efficiencies.

Now, in terns of those specific practices, as |
was saying, in our law, we have identified and typified
11 specific practices, which sone of themare oriented
to single-firmdom nant conduct, and sone others are
ot her anticonpetitive practices which are, of course, as
wel | subject to the rule of reason

For the second type of practices, which are
ot her anticonpetitive practices, we could include or we
i nclude vertical market division by reason of geography
or time; vertical price restrictions; exclusionary group
boycotts; and discrimnation in price, sales or
pur chasi ng conditions. For single-firmdom nant
conduct, we have identified tied sal es, exclusive
dealing, refusals -- refusals to sale, predation
| oyalty discounts, cross subsidization, and raising

rivals' costs.
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O course, we have different cases that have
applied to each of these practices. For instance, in
t he case of exclusive dealings, naybe the nost inportant
case was the case of Coca-Cola, where we boast the
hi ghest fine in the history of the Mexican Comn ssion.
That was the case between Pepsi agai nst Coca- Col a.

For the case of tied sales, maybe the case that
comes to my mnd, was sonme ports in Mexico. They were
offering piloting services, and it happens that those
pilots in some of those ports al so owned the boats.

They had a conpany where they offered the services of

the boats to transport the pilots to the ships, and it
happened that if you wanted to use a pilot, they gave

you the service only as long as you contracted at the

sanme time, the ships that transported those guys. So,
that was a case of tied sales, and we sanctioned those
pilots in this particular case.

The case of predation, this was an interesting
case. The nost inportant one was on Chiclets. That was
a Warner-Lanbert case agai nst Adans, and in that case,
the case went off to the Suprene Court, and actually we
| ost the case because the Suprene Court considered -- at
that time, the predation was part of a group of
practices which were not identified in the law. They

were in the rulings. So, basically the Supreme Court
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said that because that was not typified in the law, it
was not possible to apply it. So, that was basically
their decision in terns of unconstitutionality of that
particular article. That was changed. That was changed
precisely in the reformthat was just recently passed.

Actual |y, those cases, those five particular
practices, were the ones that originally were in our
rulings, and they were noved to the law in the recent
approval of the reform

For the efficiency considerations, | would like
just to raise this in the case of WalMart in a recent
investigation in the Mexican Conm ssion. The cl ai mwas
in this case that Wal Mart was pressuring its suppliers
to charge higher prices to its conpetitors under the
t hreat of suspendi ng purchases of their products. Maybe
you have had a simlar situation in the U S. [|'mnot
really sure, but that could have been the case.

Efficiencies were the nmain argunents, and they
were offered by Wal Mart. They argued that | ower prices
fromsuppliers resulted fromcost reductions in its
di stribution systens, better inventory managenent,
shorter average paynent periods, et cetera, and those
efficiencies were translated into the | ower prices for
consunmers. So, that was the consideration, that the

wei ght of those argunents outwei ghed t he possible
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anticonpetitive inpact of that behavior, and the

Comm ssi on basically decided that the efficiency gains,
the net efficiency gains, were positive in this case,
and we cl osed that case.

So, let nme briefly just end by speaking a little
bit about the sectorial cases, not the conduct of single
firmwhich has a dom nant position in the market, but
t he case when Mexico's conpetition law allows for price
regul ation when this is warranted by conpetition
anal ysis, and this is inportant because this would apply
for nost regul ated sectors or for sonme unregul at ed
sectors when you have a situation of a |ack of
conpetition in that particular market.

For the regul ated sector, this is a much
clear-cut situation. You could have, in the case of
t el ecommuni cations, railroads or airports, a |ack of or
t he absence of conpetition conditions and then the need
to regulate prices in very specific cases.

In the second situation, which is when the
Executive has -- the Executive in Mexico has actually
the constitutional attribution to issue price controls,
and actually, the Mexican econony used to be, a few
years ago, a highly regul ated econony. Mbst of the
prices were controlled during sonme tine.

Wth the entrance into force of Mexico's
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conpetition law in 1993, there was a specific regulation
on that. So, there was a specific restriction on that
attribution that could only apply when the Federal
Conpetition Comm ssion could issue what we call a
Decl aration of Lack of Conpetition Conditions, and only
in those conditions, prices would be regul ated, and the
procedure to nmake this Declaration of Absence of
Conmpetition Conditions was nade in the recent reform of
t he Mexi can | aw,

One exanple of the first case, which is the one
in which this could apply for a regul ated sector, was
t he case of Tel nex, when in 1997, the Commi ssion
initiated an official procedure to determne if Tel nex,
whi ch is what we consider the dom nant tel ephone conpany
in Mexico, had precisely a dom nant position. W
di vided the markets in to five markets, and we basically
consi dered that Tel mex had substantial market power in
those five tel ephone narkets, |ike |ocal tel ephone
service, national |ong distance service, international
| ong di stance service, access to interconnection to
| ocal networks, and interurban transport.

Basically, there was an anparo, which is an
appeal by the conpany, and we have this case -- just
i mgi ne, this case was started in 1997. W are in 2006,

and this case is still in the courts and has not been
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solved. So, actually, froma legal point of view I

cannot speak about dom nance on Tel nex, but they do have

95 percent of the leased lines in Mexico. |'mjust
finished. Actually, I"'mjust finished. So, just in
time.

So, thank you very much for this invitation.

It's a real honor for nme to be here today, and | hope we

wi |l have a good session, sone questions and | hope
answers as well. Thank you very mnuch.
(Appl ause.)

MR. TRITELL: Thank you very much, Eduardo, and
congratul ati ons on your success in the reform of
Mexi co's conpetition |aw

W will now nove to the north, and I amvery
pl eased to introduce Canada's Commi ssi oner of
Conmpetition, Sheridan Scott. Sheridan is responsible
for the adm nistration and enforcenent of Canada's
Conpetition Act as well as consuner protection statutes.
Before joining the Conpetition Bureau, she was Chief
Regul atory O ficer of Bell Canada, Vice President of
Pl anning and Regul atory Affairs for the Canadi an
Br oadcasti ng Corporation, and Senior Legal Counsel at
t he Canadi an Radi o Tel evi sion and Tel ecomuni cati ons
Comm ssion. She has al so taught |aw at the University

of Gtawa and Carlton university.

For The Record, Inc.
(301) 870-8025 - www. ftrinc.net - (800) 921-5555



© 00 N oo o B~ wWw N P

T N T S T T T N T e e e T e N = = S
gag A W N P O © 0o N oo 0o M W N+ O

50

Sheri dan?

M5. SCOIT: Thank you very nmuch, Randy, and
would Iike to join nmy coll eagues in saying what an honor
and a privilege it is to be here today and how t hankf ul
| amfor the invitation fromthe DQJ and the FTC to be
able to talk to you this norning a bit about Canada's
conpetition | aw

As Randy nentioned, as Commi ssioner of
Conmpetition, I amresponsible for the adm nistration and
enforcenment of the Conpetition Act. Under our
| egislation, the single-firmanticonpetitive behavior is
captured by the abuse of dom nance provisions found in
Sections 78 and 79 of our |egislation.

This nmorning, 1'd like to outline the
Conpetition Bureau's approach to enforcing the abuse of
dom nance provisions and the necessary elenents for a
successful application under the Act. 1'd also like to
di scuss the nost recent abuse case that went before the
Conmpetition Tribunal, and finally, touch upon sone of
the chall enges that we face in trying to enforce Section
79.

Most of the points that I'lIl be making this
nmorni ng can actually be found in our Abuse of Dom nance
Quidelines -- found on our web site -- that are

instructions for the business community to understand
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t he approach that we take to enforcing the |egislation.

Now, since 1986, abuse of dom nant position has
been a reviewabl e matter under the Conpetition Act.
VWhat that nmeans is it is a matter that is not inherently
bad but subject to review by our Conpetition Tribunal, a
speci alized court that is conposed of judges as well as
| aypersons with a background in accounting, business and
econoni cs. They determ ne whether, on bal ance,
anticonpetitive conduct has substantially | essened or
prevented conpetition or is likely to do so.

It's only once a firm becones domnant in its
rel evant market that the firm s behavior is open to
exam nation under Section 79. The Act outlines a test
with three essential elenents, all of which nust be net
in order to conclude that an abuse of dom nant position
has occurred.

Firstly, the Bureau nust denonstrate to the
Tribunal that one or nore persons substantially or
conpl etely control throughout Canada or a part of it a
cl ass or species of business. 1In other words, you nust
denonstrate that a conpany is domnant in its market.
Now, our anal ysis begins, not surprisingly, with a
definition of a relevant product market, |ooking at a
nunber of factors, nost inportantly, substitutability.

The geographic market is also defined, and here the
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Bureau will consider factors such as the evidence of
foreign conpetition, inports, and transportation costs.

Once the product and geographi c market have been
defined, the law requires a determ nation of narket
power. This requirenent is fundamental to a success
under an application under Section 79. The Tribunal has
clarified that high market share together with barriers
to entry will typically be sufficient to support a
finding of market power. A prima facie conclusion of
mar ket power may be nade on the basis of high market
share al one, but factors such as barriers to entry,
excess capacity, and countervailing powers also nornally
bear in the Bureau's assessnent.

To date, the cases brought before the Tribunal
have all included respondents which possessed very high
mar ket shares; indeed, in excess of 80 percent in al
exanples. In the Abuse Cuidelines, the Bureau states
that a market share of |ess than 35 percent will
normal Iy not give rise to concerns of market power,
while the Tribunal has indicated that a market share of
| ess than 50 percent cannot be considered a prinma facie
i ndi cation of market power. \Wether a firmw th market
share falling bel ow 50 percent would be found to exhibit
mar ket power remains to be tested before our Tribunal.

The second el enent the Bureau nust nake out is
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that the dom nant person or persons have engaged in or
are engaging in a practice of anticonpetitive acts. A
busi ness nust engage in nore than an isolated act to
constitute a practice, which nmeans engagi ng i n several
acts of the same nature or several acts of a different
nature. Assessing when behavior is anticonpetitive is
still conplex. Some exanples of behavior, such as the
i ntroduction of a new brand or aggressive pricing could
have a proconpetitive business purpose and not an
anticonpetitive business purpose, so we're very careful
to look into the differences in those sorts of

behavi ors.

Now, Section 78 provides a nonexhaustive list of
anticonpetitive acts. The section references acts such
as the preenption of scarce facilities or resources
required by a conpetitor for the operation of its
busi ness; margin squeezing, requiring a supplier to sel
to only certain custoners. The Tribunal has also found
other facts that are not listed in the |egislation, such
as the use of |ong-term exclusive contracts, to be
anticonpetitive when engaged in by a dom nant firm

In order to be found anticonpetitive, the
behavi or engaged i n nust have a predatory, exclusionary
or disciplinary purpose vis-a-vis a conpetitor. The

Tri bunal does not require evidence of subjective intent,
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but rather, evidence as to the overall character or
purpose of the act in question. This is determ ned by
considering factors such as the reasonably foreseeabl e
or expected consequences of acts, any business
justification, and any evidence of subjective intent,
the so-called "snoking gun.™

For exanple, in a case involving Laidlaw, the
Tribunal found that acts engaged in by Laidlaw could
only be interpreted as being targeted towards its
conpetitors. The respondent in that case had acquired
conpetitors and i nposed onerous no-conpete clauses in
t he purchase agreenents, utilized |Iong-termcontracts
with highly restrictive clauses, and intimdated both
custoners and conpetitors through threats of litigation
In assessing all the facts of that case, the Tribunal
had no difficulty concluding that Laidlaw had engaged in
a practice of anticonpetitive acts in the rel evant
mar ket s.

In each potential abuse case, once dom nance,
the first element that | described, and a practice of
anticonpetitive acts, the second el enent, has been
est abl i shed, the Comm ssioner nust still convince the
Tribunal that there has been a substantial negative
effect on conpetition as a result of the anticonpetitive

act. This third el ement under Section 79 requires that
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the practice has had, is having or is likely to have the
effect of preventing or |essening conpetition
substantially in a market.

This requirement ensures that the Bureau exam ne
the effect on conpetition as a whole, not just taking
into account the repercussions of the practice on a
specific conpetitor. |In assessing the effect on
conpetition, the Tribunal will exam ne the degree to
whi ch the anticonpetitive acts preserve or enhance the
dom nant firms market power; that is, through the
preservation or enhancenent of barriers to entry or
expansion. \Wile the issue of substantial |essening of
conpetition has been considered by the Tribunal, it has
not yet had the opportunity to conment on the
substantial prevention of conpetition, sonething that
we're | ooking at and seeing in cases that we can take to
it.

The Tribunal has noted in Tele-Direct, a case
concerning directory advertising, that where a firm has
a very high degree of market power in a market, even an
act that has a small inpact on the conpetitiveness of a
gi ven market may be considered substanti al .

I n assessing the inpact of a practice on
conpetition, the Bureau uses a "but for" test; nanely,

but for the anticonpetitive practice in question, would
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there be significantly greater conpetition? This test
has recently been endorsed by our Federal Court of
Appeal in the Canada Pipe case, to which | will return
shortly.

Under this standard, the question is not sinply
whet her the rel evant market woul d be conpetitive in the
absence of the inpugned practice, nor whether the |evel
of conpetitiveness observed in the presence of the
i mpugned practice is acceptable; rather, the question is
whet her, absent the anticonpetitive acts, the nmarket
woul d be characterized by materially | ower prices,
greater choice, or better service.

Requiring a |linkage between an act and an
anticonpetitive effect also requires that the Bureau
consider all potential reasons for the maintenance or
enhancenent of market power and isolate the effects of
the anticonpetitive act in question. Thus, Section
79(4) of the legislation conpels the Tribunal to
consi der, for exanple, whether the practice is a result
of superior conpetitive performance. This is not the
sanme as an efficiencies defense which exists in our |aw
with respect to nmerger review. The Bureau, as stated in
t he Abuse Guidelines, takes the position that superior
conpetitive performance is only one factor to be

assessed in determning the cause of the substanti al
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| essening of conpetition. It is not a justifiable goal
for engaging in an anticonpetitive act.

|"d now | i ke to say a few words about the
renmedi es that exist under Canadi an | aw where an abuse of
dom nance has occurred. Before litigating an abuse of
dom nance case, of course, the Bureau will often
approach the dom nant firm whose conduct is being
i nvestigated and see whether we can obtain a voluntary
change of behavior to address our concerns. \Were
possi bl e, alternate case resolution is pursued rather
than litigation

However, once we're pursuing litigation and the
Tri bunal has found that an abuse of dom nance has
occurred, it may make an order prohibiting the
respondent from further engaging in the inpugned
practice. It may also direct any respondent to the
abuse application to undertake any action, including the
di vestiture of assets or shares, as are reasonably
necessary to overcone the effects in the marketpl ace,
but in practice, the Tribunal has never done so, so
essentially, the only renedies available to the Tribunal
are injunctive, with the one exception of the airline
i ndustry, where there's provisions that allow for the
i mposition of adm nistrative nonetary penalties.

We are on record, supported by others, such as
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the OECD, that a | ack of financial consequences for a
dom nant firnms found to have abused their position is a
significant shortcomng in our legislation. This
shortcomng is all the nore acute in light of the fact
that only the Comm ssioner is able to apply to the
Conmpetition Tribunal under Section 79, and civil danmages
for injured parties are not avail able through the

ordi nary court process for abuse of dom nance.

There is limted case | aw on Section 79 since
only five contested cases have gone before the Tribunal
since 1986 when these provisions were introduced. Qur
| at est contested case, the Canada Pi pe case, brought
sonme inportant clarifications and devel opnments with
respect to the tests for abuse of dom nance, and it is
the only decision that has been taken at the Federal
Court of Appeal level, and so | would |ike to spend a
few mnutes on its findings.

Canada Pipe is a Canadi an conmpany whi ch produces
and sells cast-iron drain, waste and vent products, DW
products referred to. The practice at issue in this
case was Canada Pipe's Stocking Distributor Program the
SDP program which is described as a loyalty rebate
schene. 1In contrast to a vol une-based di scount, under
the SDP, distributors of Canada Pipe's DW products

obtain quarterly and yearly rebates as well as
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significant point-of-purchase reductions in return for
stocki ng exclusively the cast-iron DW products that are
supplied by Canada Pipe. Except for losing the yearly
and quarterly rebates, there are no penalties attached
to opting out of the SDP

It was alleged that the SDP program enhanced and
preserved to a significant extent Canada Pipe's market
power in three rel evant product markets. The Tri bunal
found that Canada Pi pe was, indeed, dom nant in those
product markets. It also found that the SDP, though a
practice, was not anticonpetitive, and regardless, did
not substantially | essen or reduce conpetition.
Consequently, the Conpetition Tribunal dism ssed our
appl i cati on under Section 79.

The Tribunal's decision was appealed to the
Federal Court of Appeal, and in June, the Conm ssioner's
appeal was all owed and the case was renmanded back to the
Conmpetition Tribunal for further consideration. Canada
Pi pe has until Septenber 22nd to deci de whether or not
it will appeal the Federal Court of Appeal deci sion.

Now, as previously indicated, Section 79 sets
out three distinct elements that nust be shown to exi st
before a finding of abuse of dom nant position can be
made. The Federal Court of Appeal clarified that the

applicable test under the nmulti-elenment structure of
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Section 79 consists of three discrete subtests, each
corresponding to a different requisite elenment. The
nost significant statenents by the Federal Court of
Appeal relate to the second and the third elenments. |
am going to go back over the ones | have just described
to you and explain to you how Canada Pipe fit into that
f ramewor k.

Wth respect to the second el enent, as
previously indicated, to be considered anticonpetitive,
an act nmust have a predatory, exclusionary or
di sci plinary negative purpose vis-a-vis a conpetitor.

As such, the inquiry under this part of the test focuses
upon the intended effects of the act against the
conpetitor, not the effects of those acts on the state
of conpetition in the marketplace or the general causes
thereof. As a result, sonme types of effects on
conpetition in the market mght be irrelevant for the
purpose of this subtest if these effects do not manifest
t hrough a negative effect on a conpetitor, or a negative
pur pose, sonetimnmes assessed through | ooking at the
effects.

The Federal Court of Appeal noted that the proof
of the intended nature of the negative effect on a
conpetitor can thus be established directly through

evi dence of subjective intent or indirectly by reference
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to the reasonably foreseeabl e consequences of the acts

t hensel ves and the circunmstances surrounding their

commi ssion. It concluded that even though evi dence of
subj ective intent is neither required nor determ native,
intention remains an inportant ingredient of the second
el ement of the test under Section 79.

In particular, intention is relevant in the
sense that while a respondent cannot di savow
responsibility for the reasonably foreseeable
consequences of its act, a respondent m ght nevert hel ess
be able to establish that such consequences could not in
t he context of a second elenent of the test be
consi dered the purpose or overall character of the acts
i n question.

So, in appropriate circunstances, proof of a
val id business justification for the conduct in question
can overcone the deenmed intention arising fromthe
actual or perceived ill-effects of the conduct by
showi ng that such anticonpetitive effects are not, in
fact, the overriding purpose of the conduct in question.
In essence, a valid business justification provides an
alternative explanation as to why the inpugned act was
performed. To be relevant in this case, a business
justification nmust be a credible efficiency or

proconpetitive rationale for the conduct in general
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attributable to the respondent which relates to and
count er bal ances the anticonpetitive effects or
subj ective intents of the acts.

The Court clarified that the second el ement
relates to whether the inpugned act exhibits the
requi site anticonpetitive purpose vis-a-vis conpetitors,
while the third el enent concerns the broader state of
conpetition and whether the practice has the effect of
substantially | essening or preventing conpetition in the
mar ket. The Court, on appeal, further clarified that
the but for test nust be applied by the Tribunal in
assessing the inpact of a practice of anticonpetitive
acts on conpetition in the rel evant nmarket.

The Federal Court of Appeal judgnent clarified
that the third element of the test is not whether the
markets would or did attain a certain |evel of
conpetitiveness in the absence of the inpugned practice
or whether the level of conpetitiveness observed in the
presence of the inpugned conduct was hi gh enough or
ot herwi se acceptable. These are absol ute eval uati ons,
while the statutory | anguage of the effect of preventing
or |l essening clearly denonstrates a relative and
conparative assessnent. The Tribunal nust therefore
conpare the | evel of conpetitiveness in the presence of

t he i mpugned practice with that which would exist in the
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absence of the practice and then determ ne whet her
preventing or | essening of conpetition, if any, is
substantial, and this conparison nmust be done with
respect to actual effects in the past, in the present,
as well as likely future effects.

In the few mnutes remaining, 1'd like to touch
on just sone of the challenges that the Bureau has
experienced with respect to the abuse of dom nant
position. Some of these issues were recently clarified
by our Federal Court of Appeal, and others remain to be
clarified, notably, joint dom nance, the threshold for
dom nance, essential facilities, and the regul ated
conduct defense, RCD we'll call it.

Now, Section 79 contenplates the possibility
that one or nore persons may be domi nant in a market;
however, there have not been any contested cases
i nvolving joint dom nance. The Bureau takes the
position in cases of potential joint dom nance that a
conbi ned mar ket share of equal to or exceeding 60
percent woul d generally pronpt further investigation.
In order for the Bureau to conclude that there has been
potential joint abuse of dom nance, there nust be
evi dence to show coordi nated behavi or, albeit short of
conspiracy, covered by our crimnal cartel provisions.

The Bureau will consider the foll ow ng
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guestions. |Is there evidence that the all eged

coordi nated behavior is intended to exclude, discipline

or predate a conpetitor? |Is there evidence of barriers

to entry into the group or barriers to entrance into the
rel evant markets? 1|s there evidence that nmenbers of the
group have acted to inhibit intergroup rivalry?

The issue of essential facilities is another
area which is yet to be addressed in jurisprudence.
Section 78 contenpl ates circunstances under which the
wi t hhol ding of facilities or resources essential to a
conpetitor m ght be seen as anticonpetitive. The issue
of essential facilities is especially relevant in
network industries such as tel econmuni cations that have
been or will be deregulated. It remains to be seen
under what market conditions, if any, the Tribunal would
make an order that required a domnant firmto provide a
conpetitor with reasonable access to its resource or
facility. Section 78 or 79, as witten and as
interpreted by the Tribunal, are certainly broad enough
to tackle this difficult issue, and our Section 79
guidelines clarify this.

This brings nme to ny final point on the
chal l enges of Section 79, and it's a fairly significant
one from our perspective, the regul ated conduct doctrine

or RCD, which is simlar in some way to the U S. inplied
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immunity and state action doctrine. Wat happens when
t he conduct that contravenes the Conpetition Act is, or
nore inportantly, could be regul ated by another federal
provi ncial or nmunicipal |egislative regine?

Regar dl ess of whether the RCD or sone ot her
doctrine or defense immuni zes the inmpugned conduct from
a provision of the Act, the Bureau wi |l always consi der
the regul atory context in which the conduct is engaged
where it is relevant to the application of the provision
of the act in question. W are currently in the process
of | ooking at tel ecommuni cations reformin Canada, and
one of the big issues has been when does the conduct,
| eave the hands of the section-specific regulator and
when does it becone the domain of the general
conpetition authority?

Qur jurisprudence is mninmal on the application
of the RCD for reviewable matters, such as the abuse of
dom nant position. However, the Bureau will not refrain
from pursui ng regul ated conduct under the reviewabl e
matters provision, such as abuse of dom nance, sinply
because provincial |law may be interpreted as authori zing
t he conduct or as nore specific than the act given that
the Bureau's nmandate is to enforce the |law as directed
by Parlianent, not a provincial legislature or its

del egat e.
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Now, as nmentioned, the Federal Court of Appeal
provi ded sone nuch needed clarification on Section 79,
but there remain a nunber of frontiers left to be
explored. W will be continually seeking out cases
whi ch test the boundaries of Section 79. That is one of
our priorities at the Bureau for this year, actively
seeki ng out these cases, particularly if we think the
case will provide valuable jurisprudence and a degree of
clarity to the business community as to the
ci rcunstances in which the | egislation wuld not be
respect ed.

The Conpetition Act, with its foundation in
nodern econom cs, | believe has served as well since
1986 and serves as an appropriate framework for us to
continue to explore these issues in the future.

Thank you very much

(Appl ause.)

MR. TRITELL: Thank you, Sheridan, and thank you
to all our speakers. This is exactly the type of input
we were | ooking for to help informour hearing process.
W will be continuing with a discussion period after a
short break. 1'd like to thank all the speakers for
observing the tinme limtations, and I would ask you to
all do the same by returning to this roomin ten

m nutes, so let's start maki ng your way back about
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11: 20. Thanks.

(A brief recess was taken.)

MR. TRITELL: W are going to resume now, thank
you.

We are going to have our discussion period, and
we're going to begin by asking each of the panelists if
they'd like to spend a couple of mnutes reacting to any
of the presentations that they' ve heard this norning.

So, we'll start with Philip Lowe, if you would
like to offer any observati ons.

MR. LONE: The answer to that question is yes.

The first thing which struck nme was the issue of
t he scope of what we regard as potential action by
agenci es agai nst the possible anticonpetitive conduct of
dom nant firns, and also the way in which in sone
jurisdictions the definition goes beyond issues of
dom nance, the conduct of dom nant firms, but to unfair
trade practices in general.

Now, | think it's fair to say that U S. action
under Section 2 and EU action under 82, notw thstandi ng
the issues of price discrimnation and excessive pricing
cases, which we have fromtinme to tine been engaged in,
has broadly restricted the scope of our attention to the
behavi or of domi nant firnms and not to unfair trade

practices thensel ves, which are left to applications of
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ot her aspects of law, and you can see in the Gernman
Section 2, the distinction between the German cartel

| egislation and the German unfair trade practices
legislation, and | think this distinction in US.,
German and European traditions reflects -- indeed, we
hope confirns -- the orientation towards protecting the
conpetitive process with the ultimate objective of
enhanci ng consuner wel fare.

Now, the second aspect of scope is, of course,
what several of ny coll eagues have referred to, which is
to what extent in recently liberalized sectors, public
utilities, the presunption has been made that because of
t he significant market power of the privatized
corporations, it is inpossible to rely on ex post
intervention in order to achieve a successful control of
t he conduct of firms concerned, and even outside
|iberalized sectors in non-U S. jurisdictions, even in
the U S., the power of the regulators also touches on
the issue of -- inplicitly, at least -- of the
significant market power of those in network industries.

So, | think in all our jurisdictions, we share a
category of potential anticonpetitive practice which we
deci de needs to be dealt with by regulation, and it's
characterized in the European jurisdiction, telecoms

regul ati ons, where we explicitly recogni ze conpetition
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principles but particularly the issue of significant
mar ket power, and we allow national regulators to inpose
remedies if they can prove significant market power.

Now, this is relevant in particular to what
Sheridan's just said about the way in which there is an
interface between ex ante action and ex post action, and
in that sense we have in process, too, a review at the
nmoment as to whether there are categories of the
telecom s industry, for exanple, which can now no | onger
be subject to ex ante regulation, and we do that, in
principle, by focusing on a list of markets where we
think there is still a potential problemand where price
control or price regulation and access regulation is
required up front.

So, the discussion on Section 2 and in our
di scussi on paper of Article 82 does not focus on these
unfair trade practices, nor does it focus on these
categories of sectors where we've decided ex ante
regul ation i s necessary.

Now, in the area of abuse of a dom nant
position, there has been sone discussi on anbng our
econonmi sts in Europe and el sewhere as to whether, in
fact, if you prove the existence through an
ef fect s- based anal ysis of abuse, isn't this sufficient?

Wiy do you need to go through the whol e process of
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defi ni ng dom nance and defining significant market
power? | know that sone people in this room including
em nent nenbers of the two agencies, have witten on
this subject, and thankfully, | amconforted that by
their views, which are our views, that as agencies, we
need to focus our activity on areas where there is
likely to be the nost conpetitive harm and where
consuner welfare is paranmount ultimtely, and the
screening through the test of dom nance is essential for
us to proceed.

Having said that, one of the things which struck
me in listening to ny coll eagues, too, is that we' ve
concentrated very much on the issue of liability, what
are the conditions for confirmng the existence of
abusi ve behavi or of a domnant firm and we have gone on
| ess but, you know, at |east two of ny coll eagues have
referred to it as the issue of what the appropriate
remedi es are to any problem

Now, we have had, in the last five years, maybe
ten inportant cases under Article 82, and | do not need
to remind you of all of them but under the heading of
predatory pricing, there's the very celebrated case in
Eur ope agai nst the Gernman Postal Service for abusive
pricing on mail parcel services, concentrating on issues

of whether the incremental costs were really covered,
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and Warner, too, which was about margi n squeeze, was
effectively about pricing bel ow average vari abl e costs,
where effectively, too, we |ooked at the issue of
recoupnent, although we say we do not, and Virgin BA,
which is still in front of the Board of Justice, M ssion
2, related to rebates, and trying to control the

di stinction between what is an abusive rebate due to
guantity or loyalty or what is aggressively conpetitive.

We have the cases of what is described as
Br andenbur g Foods, which is otherw se known as Unil ever,
and about whether the tying of a supplier to smal
outlets for inpulse ice cream-- inpulse ice creamis
ice creamwhich you i medi ately eat, or at |east spit
out -- but there was an exclusivity provision on use of
freezers and a ban on purchase of other ice creans by
the shops. Wen we attacked that, then the rule changed
to no other ice creamcan be put in the freezers, but
eventual |y, we won that case.

I n Coca-Col a, which Eduardo referred to -- and
we didn't sanction the conpany. W reached a settl enent
with them an extensive global -- in fact, gl obal
settlenment, on the abandonnent of individually set
target rebates. And in the Prokent conplaint agai nst
Tomra, which is the -- Tonra is the world's -- you may

not know this, but Tonra is the world's dom nant
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supplier of reverse vendi ng machi nes, in which you put
enpty bottles into. It may sound trivial, but it's a
very, very inportant industry, and they had individual
rebat es and bonus systens which we condemmed as
anticonpetitive.

MR. TRITELL: Philip, | want to give the others
a chance, but | think we will have a chance to come back
to a lot of these points in the discussion period.
Thanks very mnuch.

MR LOANE: Sorry, | just wanted to nention sone
of these cases.

MR. TRITELL: | was glad to hear about the
i mpul se ice cream case.

We are going to turn to a couple of the
panelists, and | forgot to say, we have been asked by
our court reporter to speak right into the m crophone.

M. Nakajima, would you |ike to nmake any
coment s?

MR. NAKAJI MA: Let me nake ny comment very
brief. Since M. Lowe kindly referred to the Japanese
unfair trade practices, | feel that | need to respond to
his coments on this.

First of all, as | said, unfair trade practices
has multiple functions; not only it tends to prevent

private nonopolization at the early stage, but also it
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is tasked with protection of SMEs and consuners
functions.

Second of all, this is ny personal view.
Whenever we conpare Japanese |law wi th Sherman Act of
United States or Article 81, 82 of EU, | feel that it is
not so fair, because in the case of United States, there
are 50 states. The 50 states or nost of the states have
maybe their own conpetition laws, and in the case of EU
of course, 25 countries -- | don't know how many of
them but nost of them | suppose --

MR LOANE: It's getting that way.

MR. NAKAJIMA:  -- but that is not the case for
Japan. So, under the framework of conpetition |aw or
under our antinonopoly law, it serves nultiple functions
required to be fulfilled, and actually, when we spoke
wi th people in Asian countries, the concerns that people
had in those countries may be sone types of unfair trade
practices. That's what | wanted to say on what M. Lowe
comment ed on about our unfair trade practices.

Also, | feel | need to address the coment of
M. Lowe about EU s discussion paper on Article 82.
Actual 'y, JFTC highly appreciates that discussion paper
since it tends to enhance predictability, transparency,
certainty, through sound econom c anal ysis.

We are | ooking forward to seeing the forthcom ng
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draft guidelines which will be issued |I heard within
this year. 1In this respect, let nme take up one specific
i ssue of concern | have. As M. Lowe nentioned,

di scussi on paper enphasi zed nore focus on effects-based
approach, but we concerned that such focus on

ef f ect s- based approach rather than a form based approach
may undermi ne or conprom se predictability or
transparency or certainty in the application of Article
82.

So, again, we are |l ooking forward to seeing how
the guideline will address such issue of potenti al
conflict or trade-off between risk-based approach on the
one hand and enhanced predictability or quality on the
ot her hand, though. M. Lowe already touched upon sone
ways of reaching a possible solution on this issue by
referring to creating a safe harbor based upon the
econon ¢ anal ysi s.

Thank you very much

MR. TRITELL: Thank you.

Eduar do?

MR. PEREZ MOITA: Thank you.

Just briefly, Randy, 1'd like to take two points
that were starting to be discussed by Philip. One has
to do with the case of regulation. By the Mexican |aw,

in regul ated sectors, we basically have an ex post
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application of the instrunent. So, actually, before you
regul ate prices, you have to ask yourself if there is a
| ack of conpetition conditions in that particular

mar ket .

For instance, in airports, you have to first --
but exactly, you should not say anything unless you find
that that particular airport, for instance, doesn't have
enough conpetition fromother airports which are
relatively close. So, you have to nmake the analysis if
there is a lack of conpetition. |If there are no
conditions of conpetition in that particular situation,
then you have to nake a declaration on the | ack of
conpetition conditions, and then the regulator will have
the ability in that particular case to regul ate those
prices. So, that's -- we produce nore of an ex post
type of analysis in those cases.

And just one word on the Coca-Col a case.
Actually, we tried to negotiate a settlenment with
Coca-Cola. W were basically using the argunent that
Coca- Col a had al ready reached an agreenent with the
Eur opean Conmi ssion, and we said, well, why not try in
t he case of Mexico?

But ny inpression, and this is ny really
personal inpression, is that external |lawers in this

case, especially on the bottlers' side of Coca-Col a,
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were not so interested in closing the case, and | guess
the incentives were just not there to try to stop the
l[itigation and it was inpossible. So, we had to inpose
t he sancti on.

As | said, it was the strongest sanction we have
ever inposed, because there were cases for each and
every bottler. So, the accumul ation of the sanction was
relatively high

But besides that, | would have to say that the
case becanme very public in Mexico because one of the
correspondents, | think it was from Associ ated Press, he
just discovered that there was this small grocery store,
the one that started the case agai nst Coca-Cola, which
is sonething I even didn't know nyself, because | got
the case a little bit late. | just went into the office
two years ago, and this case had been gong on for about
five years already, so once this cable went around, the
publ i c opinion and the public inpact on Coca-Cola in

this particular case, because of the situation that the

sanctions were basically -- | nmean, that the original
case started with this sort of -- this kind of case, it
just went around, around the world. The kind -- the
decl arations of these -- the owner of this small grocery

store, because the exclusive dealings of Coca-Cola and

SO oOn.
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So, ny inpression in the end is that the cost
for Coca-Cola, fromthe public exposure of this case,
was nuch hi gher than the sanction that we inposed. Even
if they had paid the sanction and forget about the
situation, it would have been cheaper than what they
paid finally in ternms of |legal costs and so on.

MR. TRITELL: Thank you, Eduardo.

Sheri dan, any reactions?

MS. SCOTIT: Just two quick comrents.

One, just following up on Philip and Eduardo's
comments on regul ati on and how we see handl i ng conpani es
t hat have been formed into nonopolies or whatever and
t he progression towards proper alignnment for the
sector-specific regulator and the conpetition authority.
As |'ve understood Philip and Eduardo to address this,
one should first of all apply conpetition tests to
determ ne whet her there should be deregul ati on.

One of the issues we have is whether the
sector-specific regulator will actually apply the sane
sorts of tests of SMP that we would as conpetition
authorities, and part of our job in Canada is using our
advocacy ability to speak to the regulator to persuade
them that they should be applying proper conpetition
tests, because we will then be reassured that if they

deregul ate only where there's an observance of narket
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power, we will then be in a position to rely on the
general Conpetition Act on an ex post basis and not
worry about whether we will require ex ante regul ation
due to the continuing market power.

So, that remains inportant to us, not to have
sector-specific provisions in our Conpetition Act to try
to assist the sector-specific regulator in taking
conpetition principles into account. One of the things
we're working are on telecomspecific guidelines that
will be using exanples fromthe tel ecomsector but with
a |l aw of general application, which is what the
Conmpetition Act is. So, we feel that's part of our
responsibility as a conpetition authority, to have
gui del i nes generally about abuse, and then to try to
find some sector-specific exanples to provide gui dance
to parties, because we think this guidance is extrenely
i mportant.

Now, our legislation -- | think -- legislation
seens to me is a bit like ours, is nore explicit than
t he general provisions you find in the EU and Japan and
the US | would see all the nore reason for you to
have gui delines explaining to people how you interpret
| egi sl ation, but even in the case of Canada, where we
have a nunber of tests specifically set out in the

legislation, I think we have a responsibility to provide
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clarity to the business comunity through enforcenent
gui del i nes.

MR TRITELL: Thanks.

W are going to nove into our question period.
W would like to allowa little tinme for discussion, so
if you will bear with us, we may run over until 10 or 15
past 12:00, and | would like to turn to Jerry Masoudi to
begi n our questi ons.

MR MASOUDI : Thanks.

| would |ike to ask a question about renedies,
and Sheridan, you went into that issue in sone detail,
stating that injunctive renedies are available on the
public side, no nonetary renedies and no private
enforcenent, and then, M. Nakajima, you suggested that
there were crimnal penalties available in Japan, but
t hey have not been inplenented in the past, and Philip,
you di scussed the issue of renedi es sonewhat.

| wonder if we could at |east start wi th Eduardo
and M. Nakajinma to tal k about both private and public
enforcenent, the renmedies that are available to either
private parties or to enforcers, and then all ow Sheridan
and Philip to add anything further that they would |ike
to say on the matter.

MR PEREZ MOTTA: Well, in the Mexican case, the

Federal Comm ssion of Conpetition has both regul atory
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and adj udi cative powers, and they are concentrated j ust
in the Conm ssion. There is no direct private right of
action, and that is, the private party harmed by
anticonpetitive conduct that violates the |aw cannot
really file their case directly with a court of the
judicial system They nust bring their conplaint before
t he Comm ssion, and only after the Comm ssion resol ves
in their favor, they may claima damage before a court.
So, that's how we worKk.

MR. NAKAJI MA:  Yes, in Japan, conpared to the
United States, private enforcenment of conpetition |aw
has not been so active; however, recently, nore and nore
damage actions have been brought, particularly by | ocal
governments regarding bid-rigging cartels, reflecting a
growi ng concern by the |local public on the danage caused
by such cartels and nost of those actions are fornal
actions of the JFTC s di spositions.

Regar di ng private nonopolization cases, the
nunber of the private action is quite |imted; however,
in the case of Hakodate Shinbun, which | just discussed
in ny presentation, Hakodate Shinmbun actually brought
this action before the Tokyo Hi gh Court rul ed agai nst
Hokkai do Shi mbun for damages caused by Hokkai do
Shi nbun's unlawful act. The case is still continuing.

Al'so, in addition to such danage action, on

For The Record, Inc.
(301) 870-8025 - www. ftrinc.net - (800) 921-5555



© 00 N oo o B~ wWw N P

T N T S T T T N T e e e T e N = = S
gag A W N P O © 0o N oo 0o M W N+ O

81

occasi on of recent anendnent of the Act, the Dict
requested the governnent to expedite the consideration
of possible introduction of so-called collective action,
particularly for injunction of unfair trade practices.

Now, we are seeking the views of |egal experts
and maki ng research on such systens in other
jurisdictions. W plan to cone up with a conclusion on
this issue by the end of the next year, that is, by the
end of 2007.

That's all. Thank you.

MR. MASOUDI: Philip, | don't know, or Sheridan,
if you have anything further to add on the issue of
renedi es.

M5. SCOTT: | guess one of the issues we discuss
sonetinmes is the value of having a specialized court
that determi nes these matters, where you woul d have
judges. As | said, our Conpetition Tribunal has a
conbi nati on of judges and | aypersons, and the |ay
per sons have background in econom cs and accounti ng and
busi ness, and we debate sometines whether, if there were
damage provisions introduced into our |egislation, would
it be nore appropriate for the damages to be assessed by
the ordinary court or would it be nore appropriate,
because these are econom c issues, for the damages to be

assessed by a specialized tribunal.
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MR. LONE: Just to nake one distinction, once we
have established liability, then there is a sanction,
and the sanction itself acts presunmably in nost
instances as a deterrent to future action of the sane
kind, and normally speaking, it would be acconpani ed by
a cease and desist order on the particular practice
concer ned.

Now, if we inpose a fine, the assunption is that
the corporation itself should reasonably have been aware
that it was in infringenment of Article 82; therefore, it
is incunbent on us to prove that there was either
negl i gence or, indeed, intention in pursuing certain
practices.

As to the renedies, well, if you intervene to
solve a market failure caused by an anticonpetitive
practice and you think that practice cannot be resol ved
and conpetition conditions cannot be restored to their
situation ex ante sinply by a cease and desi st order,
then it is incunbent on us to indicate what the renedy
shoul d be, and that forns part of our decision. W have
done that in Mcrosoft. W haven't done it in 6 Tonra/
Prokent because the cease and desi st order was
sufficient, and for AstraZeneca, which was an historical
situation. So, we have to assess whether the renedy

will be effective.
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By the way, if a remedy cannot be identified as
effective, then that, in itself, could cause an agency
to bring a case to an end.

Finally, on private enforcenent, you know t hat
it's very underdevel oped in Europe, that we are trying
to develop that. dearly, if we have proved an abuse,
then the possibility of a followon action by private
corporations or individuals increases the conplex of

deterrents which exists against anticonpetitive

behavi or.
MR. MASOUDI : Eduardo, in your present --
MR. NAKAJIMA:  May | just --
MR. MASOUDI: Sure, M. Nakajina.

MR NAKAJI MA:  Let ne nmake a short comment about
what Sheridan nentioned. Regardi ng damage action, the
Ant i nonopoly Act has provisions that a court dealing
with a private danage action can request the comments
from JFTC on the danage or assessnment of danages.

Actual ly, in case of Hokkai do Shinmbun, | just
referred to, after Hakodate Shi nbun brought the damage
action to the Tokyo H gh Court, Tokyo Hi gh Court
requested JFTC to nake a comrent on how to assess the
damages caused by the action of Hakodate Shi mbun and
then we submitted a comment to the Tokyo High Court.

MR. MASOUDI : Eduardo, in your presentation, you
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di scuss how typification can provide |egal certainty,
and, of course, there are two kinds of typification that
one can imagine, the first being to say that certain

ki nds of conduct are abusive, and anot her type of
typification, of course, would be to say that certain

ki nds of conduct will not be found to be abusive, and
Philip, in your presentation, you touched on the issue
of safe harbors, and | wonder if, perhaps starting with
Sheridan down at the end, if each of you could discuss
what, if any, safe harbors do you have in place, and
what, if any, safe harbors has industry suggested to you
m ght be helpful in allowing themto engage in
proconpetitive conduct w thout fear of enforcenment?

M5. SCOTT: | think the issue of safe harbors is
all about predictability for the business community, in
a sense, so that because so many of these Section 79
type, abuse of dom nance type acts, can be very
proconpetitive, and so when we think about safe harbors,
we think, first of all, about market shares, because
those are relatively easy to calculate, not conpletely
easy, but relatively easy, and so there is sone gui dance
that we issue through our enforcenent guidelines and
al so that the Tribunal has put in place. | nmentioned
those in ny remarks. The 35 percent and 50 percent are

critical market share figures for us.
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But | think one can think about safe harbors
al so through the clarification of the law, the clearer
what will be a contravention of our provisions is and
the clearer it is to the business community where we are
going to take enforcenent actions, that, too, acts |ike
a formof safe harbor that the business communities can
| ook to, and that's why we find this nost recent
deci sion of the Federal Court of Appeal useful, because
it has gone into much nore detail about how to | ook at
t hose specific tests that exist during |legislation than
per haps ever before.

Now, | personally have never had any requests
for specific safe harbors or specific guidance, but | do
know t hat the business community is very interested in
having as nmuch predictability and understandi ng of where
we are enforcing the | aw as possible, and we certainly
see that as part of our responsibilities.

MR. MASOUDI : Thank you.

Eduar do?

MR. PEREZ MOITA: Yeah, well, actually, in our
case, our |aw systemobliges us to work in a very
detailed way in the legal text, and this is precisely
why we | ost sone cases by the courts, because in the
article -- that was Article 10, which is the one that

typifies the relative practices, in the seventh
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paragraph, it had a broad definition. So, it said
sonething |li ke "sonme other practices that could be found
by the Conmi ssion,” and those were specified in the
rulings. So, the Court said, nope, that's not possible.
By the Constitution, you have to have each particul ar
practice very well defined in the | aw

So, partly | think this is just because of
clarity, legal certainty for econom c operators.
Anot her is just because our |egal systemobliges us to
do it that way, but, of course, there is always a
probl emthat one has at least to put up with, which is
the fact that there is an evolution of economc
operators, and there is always a creativity going on,
and there are, of course, new practices that could be
created over tinme, and that's the challenge that you
have as a regulator, which is how to deal with new
circunstances, with new ideas, with tal ented business
peopl e who create sone ot her nechanisns to displace
conpetitors and that create an econonmic cost in the
soci ety.

MR. MASOUDI : Thank you.

M. Nakajima?

MR. NAKAJI MA:  Thank you.

As | already nentioned, JFTC has desi gnated

several types of practices as unfair trade practices,
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and al so, we have issued a series of guidelines which
clarified what kind of specific single-firmconduct
falls under unfair trade practices.

I n addi tion, as Sheridan nmentioned, accumrul ation
of relevant cases is, | think, helpful in further
enhancing predictability and | egal certainty. Thank
you.

MR. MASOUDI: Philip, I don't know if you have a
qui ck point to add to your previous conment.

MR LOANE: Well, | think this goes to not just
| egal certainty, which dom nates the guidelines, and
saf e harbors, but also the focus of the work of the
conpetition agency. You have to decide, frankly, which
cases or investigations to concentrate on and in which
depth, and it seens to ne that in the end, we will be
di stingui shing between three broad categories of cases,

t hose where we can offer a safe harbor in the sense of
we will not be investigating, for exanple, cases bel ow X
percent market share, because we believe that at that

| evel of nmarket power, insofar as market share is an

i ndi cati on of market power, there would be no prim
faci e case of dom nance, and therefore, abuse.

The second category, nevertheless, is situations
where there could be, based upon market shares and ot her

i ndi cators, a significant market power, but
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neverthel ess, the level at which it is -- it could be
apprai sed could | ead us to sone control of specific

i ndi cators and paraneters which could be given as a
gui deline to the business and | egal conmmunity as to if
t hese paraneters can be checked, then there would be a
presunption that there would be no problem

And then as a third area, where we would
certainly have to investigate thoroughly, and, of
course, | have omtted also the black, per se, rule
possibility, which could exist, because we've got to
| ook at the conbination of degrees of market power and
t he abuse concerned, but there could in certain
categories be sone types of abuse with a certain degree
of market power which we could say fromthe start would
be unacceptable, and the bright |ight of Areeda- Turner
and the AKZO (ph) rules in our jurisdiction is an
i ndi cation of how we can do that in predation.

We have tended in our discussion paper to | eave
things slightly too open in our view and just to reserve
on the possibility of the need to intervene. | don't
think we need to be quite so prudent in our final
drafting of guidelines.

MR. TRI TELL: Thanks.

"1l ask two concl udi ng questions and get brief

reactions, the first on defenses, in particular
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ef ficiencies, which several of you have touched on in
your presentations. Maybe we can go a little bit deeper
into how you anal yze efficiencies and when they cone
into the analysis; in particular, whether you regard the
anal ysis of efficiencies as integrated into the

exam nation of whether there has been an abuse or

whet her, havi ng found an abuse, efficiencies cone in as
a defense, and if so, by what standards you detern ne
whet her the efficiencies are sufficient to overcone what
woul d ot herwi se be a finding of abuse.

"1l invite anyone who would |like to nmake any
comments on that point.

Sheri dan?

M5. SCOIT: Sure, |'mhappy to start on that.
This is actually part of any decision that we found
particul arly val uabl e.

As | was explaining, there are three elenents to
our test. There is first a dom nance elenent. The
second el ement -- and one should see these as sort of
screens, | guess, running through the assessnent of
Section 79. The second one is | ooking at the purpose of
the Act, and | was nentioning in ny remarks that we | ook
at whether the purpose has an exclusionary, disciplinary
or predatory effect or inpact vis-a-vis conpetitors.

There is always a worry, we shouldn't be | ooking at

For The Record, Inc.
(301) 870-8025 - www. ftrinc.net - (800) 921-5555



© 00 N oo o B~ wWw N P

T N T S T T T N T e e e T e N = = S
gag A W N P O © 0o N oo 0o M W N+ O

90

conpetitors, and certainly at the Bureau, we are | ooking
at | essening conpetition but that's the third el enent of
our test.

The second elenent is the screen we put out
| ooki ng at whether the purpose is vis-a-vis a
conpetitor, and what the Court does, it |ooks at the
overal | purpose of the act to deci de whether the purpose
is exclusionary, disciplinary or predatory, and then it
will look at subjective intent, which is hard to find.
It then | ooks at the effects on the conpetitor, because
one is assunmed to intend the consequences of one's act,
and if we find that the person has an excl usi onary,
predatory or disciplinary purpose against a conpetitor,
in effect, that's when efficiencies cone into play.

So, the defendant can say, no, no, the purpose
of the act was not exclusionary, disciplinary or
predatory; the purpose of the act was proconpetitive or
the rationale is a greater efficiency. So, it comes in
at this second elenent, and it can then be used to
defeat that second el enment of the three-part test that
we have. So, it goes to the purpose of the act.

| think this is sort of along the sane
wavel ength as the no econonic sense test that one
sonetimes sees. You're trying to get at the sane sort

of matters. Wiy did this act take place? Does it have
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any econom c sense? Wll, we sort of ook at it saying,
well, if it has an exclusionary, disciplinary or
predatory purpose, that's suggesting to us that it
didn't have an econom c purpose, but then the conpany in
guestion is allowed to cone back to explain -- no, it
di d make econoni c sense because we had sone efficiency
reasons or some proconpetitive reasons for carrying out
t hi s conduct.

MR. PEREZ MOTTA: Well, in our case,
ef ficiencies analysis were part of the reformthat was
just made recently, and it cones in two ways. First,
that the conduct positively influenced the process of
conpetition and free market access, that's the first
anal ysis that you have to nmake, and second, that the
benefits for consuners, to consuners, outweigh the
anticonpetitive effects which could arise fromthese
practices. So, that's how, in our law, the analysis of
ef ficiencies is approached.

O course, the details of all of this will have
to come in the rulings which we are in the process of
devel oping. So, we have the reforns of the law. W
will need to change the rulings, and the case for that
will have to take place in those rulings.

MR. NAKAJIMA:  In our country for private

nmonopol ies or unfair trade practice, it is essential to
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determ ne whet her specific conduct has substantially
restricted conpetition in the market or attenpted to

i npede fair conpetition in the market. As such, in our
nation, in the case of private nonopolization or unfair
trade practices, an efficiency is not sonething which we
directly eval uate.

However, of course, in considering rel evant
factors conprehensively, we need to pay due attention to
the i ssue of whether concerned conduct is actually a
| egitimate or normal business behavi or, business
activities, though I would say in our nation, efficiency

is not so nmuch paid attention so far in our cases.

Thank you.
MR LOANE: |'ve referred initially to the need
for a test of domnance as a prina facie -- at |east a

screen for a subsequent in-depth analysis of alleged
abuse, and | say this perhaps nore personally than ny
agency for the nonent, because we haven't witten the
final version of our guidelines. W would regard the
assessnment, in-depth assessnent of an all eged abuse of a
dom nant firmand its possible objective justification
of efficiencies, as an integrated one but not
necessarily one which has a specific chronology. It
nevertheless is an iterative process.

It starts off with the plaintiff and/or the
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agency al |l egi ng abuse, affording evidence, collecting
evidence with respect to the anticonpetitive effect with
consuner harm of the practice concerned. Then it is
certainly incunbent on the defendant to show that the
practices cannot be regarded as abuses because they have
ei ther an objective justification or they have

ef ficiencies which are passed on to consuners.

In the final analysis, it is for the agency, if
it is to uphold a decision against the firm to bal ance
the probability of the actual |ikely anticonpetitive
ef fects agai nst the supposed benefits which the
defendant firm puts forward. So, in a sense,
intellectually speaking, this is an integrated
assessnment. There is no specific chronology as to how
one reaches the final result; however, there are
specific responsibilities on the agency and the
plaintiff and on the defendant and finally on the agency
to bal ance the process.

MR. TRITELL: Thank you.

| think given the tinme, we will close this
norni ng' s session, which | have found extrenely val uabl e
and I know will be very valuable in informng our
heari ngs process. At this point we will adjourn. W
will reconvene at 1:30. | hope you will be able to join

us for what will be a superb panel with four nenbers
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fromthe private sector. So, at this point | would just
ask you to join Jerry and nme in expressing our
appreciation to our excellent panel this norning.

(Appl ause.)

(Wher eupon, at 12:14 p.m, a lunch recess was

t aken.)
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AFTERNOCON SESSI ON
(1:30 p.m)

MR. TRITELL: Thank you for assenbling back
pronptly at 1:30 as we begin the second session of our
heari ngs today. | apologize to those who have al ready
endured these announcenents this norning, but | am
conpelled to repeat them so here we go.

Again, | am Randy Tritell, the Assistant
Director for International Antitrust at the Federal
Trade Conmission, and | will be noderating this session
along with Jerry Masoudi, the Deputy Assistant Attorney
CGeneral fromthe Departnent of Justice, which is
co-sponsoring these hearings with the FTC

For our housekeeping matters, | ask everybody
again to turn off cell phones, Bl ackberries, and other
devices. The restroons may be found outside of the
doubl e doors across the |obby. If you hear al arnms,
proceed calmy to the | obby, follow the FTC enpl oyees to
their gathering point, and wait for further
instructions.

This afternoon will consist of presentations by
our panelists and interchange with the noderators, but
we will not be able to provide an opportunity for any
audi ence i nterchange at this session.

| want to reiterate the thanks of this norning
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to all the FTC and DQJ staff who worked hard to organize
this hearing.

This afternoon, we are very honored to have a
di stingui shed panel of practitioners and academi cs.
They are going to provide their perspectives on how
mul ti nati onal conpanies deal with diverse antitrust
regi mes around the world, especially as they relate to
the application of antitrust laws to single-firm conduct
and abuses of dom nance.

W have with us CGeorge Addy, Margaret Bl oom
Phil Lugard, and JimRIl, who Jerry will introduce at
greater length, and | also direct your attention to the
packet of biographical materials that are outside the
room

This is the fourth in the series of ongoing
heari ngs by the agencies, |ooking at single-firm
conduct. W've had an openi ng session on June 20t h,
foll owed by a session on June 22nd on predatory pricing
and predatory buying, and on July 18th, on unil ateral
refusals to deal. There are transcripts and ot her
materials fromthose sessions available on the DQJ and
the FTC web sites.

We are going to ask each of our panelists to
speak for about 10 to 15 minutes to nake an initial

presentation. W will then take a break. Wen we
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return fromthe break, we will invite the panelists to
react to both what they' ve heard this norning fromthe
government session and to each other's presentations,
foll owed by a discussion that Jerry and | wll
co-noderate, and we're scheduled to wind up at about
4: 00.

So, with that, let nme turn the podiumover to
Jerry Masoudi .

MR. MASOUDI: Qur first speaker today will be
CGeorge Addy. George heads the Conpetition and
I nternational Trade G oup at Davies Ward Phillips &
Vi neberg, LLP in Toronto. Before joining the firm
M. Addy was head of the Mergers Branch of Canada's
Conpetition Bureau from 1989 to 1993 and was appoi nted
by the Canadi an Cabinet to head the Conpetition Bureau
in 1993. He's a director of the Canadi an Chanber of
Commerce and chairs its Policy Conmttee. He's also a
Vi ce- Chai rman and Menber of the Executive Board of
Busi ness and I ndustry Advisory Conmittee to the OECD
ot herwi se known as Bl AC.

M. Addy?

MR. ADDY: Thank you.

Thank you, Jerry. |It's indeed an honor for ne
to be here today, and it's also an honor to share the

spotlight with such a distinguished panel, so thank you.
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| would just add that | amgoing to try to bring
to my conments a perspective not only fromny public
sector experience but private sector experience and
busi ness experience. Hopefully nmny comments will either
informthe debate or at the very | east be provocative.

At the outset, it's inportant for us to recal
the role of antitrust or conpetition agencies and their
related institutions, and | roll into "related agencies”
that the courts and tribunals and so on, are to play,
and | think Chairman Majoras on the first day put it
well. She said the FTC and Antitrust Division have the
responsibility to "ensure that conpetition in U S.
markets is free of distortion and that consuners are
protected not from markets but through markets
unburdened by anti conpetitive conduct and
government -i nposed restrictions,” and that |last bit is
sonmething I'll come back to. | would include within
"governnent -i nposed restrictions” overly aggressive
enforcenment in this area of the law, and I'Il tell you a
bit nore about that in a nonent. But that type of
characterization of what the roles of the institutions
are applies equally to Canada, and frankly, | expect in
ot her jurisdictions.

The issue we're dealing with is obviously a

serious one. W wouldn't be having these hearings if it
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wasn't. W live in a wrld and era characterized by
gl obal i zed markets and i ncreasing concentration |evels
in many sectors. Ensuring the right approach to
assessing allegations of abuse in this context is
critical. 1It's not only inportant fromthe perspective
of econom c rents, who gets them but it also poses a
chal I enge, the globalization of entities and conduct
poses a challenge to donestic antitrust agencies,
conpetition agencies, who nust enforce their donestic
law in that environnment, and there are many chal |l enges
that flow fromthat.

One of the issues in trying to grapple with that
challenge is trying to balance the tension that arises
bet ween the desire for very defined and detail ed and
predictable rules that will readily identify an
unaccept abl e abusi ve conduct and the fact that nost of
the conduct that falls within this gray zone is,
frankly, proconpetitive and should not be inadvertently
chilled. So, the thene of ny remarks today is
essentially as consideration is given to the various
presentations at these hearings, one should be very
cauti ous about what you do with that information by the
way of changi ng your enforcenent practices. So, with
t hat backdrop, a few brief coments.

First, a few cases are obvious in this area,

For The Record, Inc.
(301) 870-8025 - www. ftrinc.net - (800) 921-5555



© 00 N oo o B~ wWw N P

T N T S T T T N T e e e T e N = = S
gag A W N P O © 0o N oo 0o M W N+ O

100

obvi ously problematic, nost are not. The practice or
behavior that we are trying to target is conduct which
lies in the gray zone between acceptabl e and
unacceptable. The cases outside the zone, frankly,
everybody can spot them \What we're dealing with here
is this gray zone, and | think when you conpare these
provi sions to other provisions of the conpetition |aws,
be they conspiracy provisions or even nerger provisions,
there's a lot nore gray in the spectrum when you're
dealing with potentially abusive behavior than there is
in some of the these other areas.

That grayness was recogni zed by our Canadi an
Parliament in 1986 when they decrimnalized the
provi sion and converted it into what we call a
revi ewabl e practice, and Sheridan Scott took you through
sone of that background this norning. There is no
presunption in our |law, rebuttable or otherw se, that
any particular conduct is unlawful. Market behavior is
subj ect to study by the Comm ssioner, and if the
Comm ssioner has a problemw th the behavior, the
behavi or is then brought before an admi nistrative
tribunal for an adjudication in an adversari al,
litigious process, and that tribunal in Canada is a
m xture of lay and judicial nenbers.

The choice of the Tribunal being structured that
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way in Canada was not accidental; it was deliberate.

G ven the nature of the conduct subject to chall enge
under the Act, Parlianment thought it wise to have the
adj udi cati on benefit not only fromjudicial nenbers
bringing the | egal expertise to the table, but also the
busi ness peopl e who woul d be perhaps closer to the world
of business and busi ness deci si on- maki ng.

As a side observation, one of the criticisns |
woul d bring to the way the nodel has worked to date is
we haven't heard enough fromthe | ay nenbers of the
Tribunal. It tends to be a very, very judicialized
process, perhaps overly so.

The second comment | would nmake is that there is
going to be a tension or a battle between a desire for
predictability and the need for sone flexibility or
uncertainty. It will, indeed, be difficult to reconcile
the desire of many participants, and anong t hose are
i ncl uded counsel, business people, even conpetition
agencies, to have clear and detailed rules that provide
predictability of treatnent of behavior under antitrust
scrutiny with the need for sone flexibility on the part
of the agencies and creative conpetition and freedom and
a healthy neasure of uncertainty in the marketpl ace.

Trying to devel op general principles to guide

agenci es and busi nesses faced with this behavior with a
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better understanding is a very, very worthwhile pursuit,
and the principles outlined earlier on in these hearings
by Chairman Maj oras and Assistant AG Barnett are an
excel l ent place to begin, and perhaps those principles
can be refined even further, but | don't think we should
expect the kind of detail or precision that sone
proponents m ght advocat e.

There's already been testinony earlier in these
proceedi ngs about potential problens associated with
various tests, whether it's the "but for,"” the "no
econoni ¢ sense" or any other test. There's also been
evi dence of sone problens with the tools used. The
transcripts of those proceedings were actually quite
entertaining to read in preparation for today, whether
it's marginal or variable cost or what have you.

| think what that tells you is that whatever
tool you pick, there's going to be controversy and

there's not going to be the certainty that sone people

m ght be seeking. There is no -- as sonebody nentioned
this nmorning -- there is no Holy Grail. So, while many
of the tools and screening devices will be hel pful, and

frankly, they will probably keep many of us in
government and the private sector gainfully enployed for
the foreseeable future, I think we shouldn't |ose

sight -- and particularly in this post-Enron/ Wrl dCom
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envi ronment we shouldn't | ose sight of the fact that
under st andi ng busi ness behavior is a | ot nore than just
doing arithmetic, and whatever screening device you use,
cost neasure or otherw se, you have to be very, very
sensitive to the broader needs of the analysis, and one
of those issues obviously is intent.

There's also, as | nentioned, a lot of merit in
provi di ng gui dance through gui delines or elaborating on
general principles, just as the conpetition reginmes of
the world have proliferated, and that has driven an
increase in the need for guidance across the sector, the
busi ness communities, counsel, et cetera, on what the
law i s neant to do.

It's also provided a ot of |earning to people
on potential strategic uses of conpetition |law, and to
the extent that guidelines or safe harbors can be
devel oped, | think it would serve a dual purpose of
i nform ng people who want to engage in legitimte
behavi or and al so perhaps foreclose strategic litigation
in this area.

I n Canada, as Sheridan nentioned, we do not have
private actions in this area of the law. | think part
of the resistance behind that is the concern about the
chill and strategic use of that type of litigation.

| ndeed, when the Act was anended a few years ago to
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allow very limted private access to the Tribunal,
procedural screens were devel oped and limtations on
remedi es were introduced to mnimze the strategic
l[itigation type of risk

My third conmment is that the risk of chill is
real, and the econom c costs associated with
i nappropriate or inadvertent chilling of legitimte and
conpetitive conduct is in ny view significant, but |
readily admt it's very, very difficult to nmeasure. |
will give you just one little illustration, and to
protect the innocent it won't be in the antitrust area.

It has to do with in the telecomfield,
actually, when | was a senior executive with a teleco in
Canada, we were at a neeting and we had to deci de what
to do. W had about a hundred mllion dollars to
i nvest, and the discussion cane up about where are we
going to invest that noney. It wasn't a |long
di scussion, and the decision was ultimtely made --
Margaret, you will appreciate this -- to invest in the
UK. And why? The decision wasn't that the rate of
return fromthe investnment would be better. The main
driver behind the decision was the perception -- and |
think a valid one -- that at that tine, at |east, the UK
teleco regulators were a | ot nore business and mar ket

friendly than the Canadi an ones.
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| use that illustration to underscore how
i nportant the perception of the enforcenent of this area
of the law is to business and decision-makers. | think
it was Doug Mel aned who nmentioned, and | echo his views,
that the signals you send to the business comunity are
much nore inportant, frankly, than whether the case is
right or wong. | want to underscore the inportance of
that chilling.

The chill not only affects the parties who nmay
be subject to that particular enforcenment action or
their affiliates or conpetitors in the sane field, but
it also extends to those observers of the trade, people
in other markets, people in other industries, counsel,
advi sers, who see the outcone of these proceedi ngs and
are then chilled in their behavior, you know, "I don't
want to get drawn into that |engthy kind of litigation
by even coming close to what nay or may not be
perm ssible.” So, that's another type of chill that we
have to watch out for.

| just want to be sensitive to tinme here. |
guess we have heard from many wi tnesses today as well
that the goal of antitrust is to protect conpetition and
not conpetitors. That theme is well enshrined in the
gui del i nes that Sheridan was nmentioning earlier today,

and to nmake it patently clear, "the objective of the
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abuse provisions is to pronote efficient conpetition,
effective conpetition, and not the interests of any one
conpetitor or group of conpetitors. The provisions are
not intended to be used to attenpt to tilt the playing
field in favor of market participants, who, for exanpl e,
| ack the ability to conpete with a nore efficient or
better nmanaged rival."

The take-away fromthat in this portion of ny
remarks is that only in the cl earest cases should
enf orcenment agencies intervene. To the extent that
there's any doubt as to the conpetitive |legitimcy of
sonme behavior, | think nore often than not the doubt
shoul d be resolved in favor of the potential defendant
or target.

So, in response to Assistant Attorney General
Barnett's question, whether agencies should be nore or
| ess aggressive in this area, | would urge caution, and
Il will answer that as a yes, they should tend towards
bei ng | ess aggressi ve.

This notion of risk was al so addressed in one
case by the Conpetition Tribunal, |anguage that sort of
tracks Trinko, where they said, "It would not be in the
public interest to prevent or hanper even dom nant firns
in an effort to conpete on the nerits. Conpetition

even tough conpetition, is not to be enjoined by the
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Tribunal but rather only anticonpetitive conpetition.
Deci sions by the Tribunal restricting conpetitive action
on the grounds that the action is of overwhel m ng
intensity would send a chilling nessage about
conpetition, that is, in our view, not consistent with
t he purposes of the Act."

The statistics on enforcenent history in Canada
| think reflects this concern about dom nance. The
earlier cases -- and if people want to hear about them
we can deal with themlater -- were clearly ones in ny
m nd that were at the obvious end of the scale. They
weren't even -- they may have been charcoal but
definitely not gray, and we have had five contested
cases in the 20 years since the |egislation was adopt ed.
Orders were issued in four. The fifth is under -- is
the one, the Canada Pipe case, and it's likely -- how
can | put this -- it's likely that an appeal to the
Suprene Court of Canada will be sought in that case.

The last coment | will share with you is, as
Sheridan Scott took you through the tests, is there
dom nance, is there an anticonpetitive purpose, has it
reached the effects threshold, that this concern about
the chill is reflected in that section, because at the
very end, even if you've net all of these three tests,

the Tribunal is still left with the discretion not to
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i ssue an order. [t's not a "shall." It's "the Tri bunal
may." So, | think that's reflective of concern by
Parliament of this chill, and with that, | will turn the

m ke over to Margaret.

MR. MASOUDI : Thank you, Ceor ge.

(Appl ause.)

MR. MASOUDI: Qur next speaker will be Margaret
Bloom Margaret is a visiting professor in the School
of Law at King's College of London and is Seni or
Consul tant at Freshfields Bruckhaus Deringer. Between
1998 and 2003, Ms. Bloom was Director of Conpetition
Enforcenent at the United Kingdoms Ofice of Fair
Tradi ng, where she headed the Conpetition Enforcenent
Division. Before joining OFT, Ms. Bl oom worked in the
Uni ted Ki ngdoml s Cabinet O fice and Departnent of Trade
and I ndustry on Privatization, Conpetition Policy, and
Public Sector Finance. She was Vice-Chair of the CECD
Conpetition Comrittee for six years, and she is a
Commander of the Order of the British Enpire based on
her work at the O fice of Fair Trading. Very
i npressi ve, Margaret.

M5. BLOOM  Thank you, Jerry. |I'mpleased to be
here today to present some experience from overseas.
There are three areas | amgoing to tal k about.

Firstly, look at the question of whether al
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jurisdictions should have the sanme approach to
single-firmconduct, then |look at sone action to

i ncrease convergence worldwi de in the treatnent of
single-firmconduct, and then spend a bit nore tine in
drawi ng sone | essons which come fromall the discussion
there's been in Europe on the review of Article 82.

So, turning to the first question, should al
jurisdictions who are addressing single-firm conduct
take the sanme approach? Let's nmake the assunption --
and it's just an assunption -- that every jurisdiction
appl ying single-firmconduct is seeking to maxim ze
consuner welfare. | know that's not necessarily the
position, but assune it is. In that circunstance,
shoul d they all approach single-firmconduct in exactly
the sane way, or should there be sone differences in
order to maxi m ze consuner welfare worldw de? | think
there are sone small differences, though | think they're
not nearly enough to explain the different approaches
bet ween juri sdictions.

My first set of differences is, if you conpare
the United States with Europe and you | ook at the market
structures, in Europe, there are a fair nunber of
power ful conpanies that were fornerly state-owned
nmonopol ies. They did not becone powerful; they didn't

become dom nant because they were so successful through
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rivalry in the marketplace. They were awarded a state
nonopol y.

Secondly, if you |look at Europe, many of the
mar kets are just national markets, so they are quite
small. Certainly in sone of the Menber States, you may
have very few significant players in these snaller
markets. |If you have that sort of market structure
conpared with the U.S., where the big firnms have nore
won their position by being successful in the
mar ket pl ace and there's much nore rivalry within a
mar ket, should enforcers take a cl oser | ook at
single-firmconduct in Europe? Probably yes. Should
they intervene a bit nore readily? Possibly. 1 think
there could be sone grounds for it.

Let's ook at a second point. A nunber of
commentators have said that in the U S., because of the
attraction of treble danages suits, the courts have
sought to narrow the application of Section 2. W
haven't had the sane pressure in Europe. There are very
few private actions before the courts. |If there are
nore private actions in the future, mght that |ead the
national courts to seek to narrow the application of
Article 82? Possibly, but we're never going to have
anything like the extent of private actions, | guess,

that you have here.
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As | say, | think these are relatively smal
reasons for the differences. The main reason for the
di fferences between jurisdictions probably lies with the
di fferent judgnent over what's the right bal ance between
fal se negatives and fal se positives. Personally, I
think the U S. is right to be duly nervous about false
positives. | think in Europe, we're a bit too ready to
i ntervene too often.

kay, let's |ook at the next area. Wat action
m ght be taken to increase convergence worl| dw de?
Clearly there's already a | ot of work being done through
the ICN, the OECD, the U S. agencies and others. | just
want to touch on three areas which fromny persona
experience are particularly valuable in terns of
i ncreasi ng conver gence.

The first one is training and sharing
experience. | think the direct training and sharing
bet ween enforcers so that they can work with other
enforcers in other jurisdictions is extrenely val uabl e.
It's a very good way of hel ping to understand why ot her
countries and other jurisdictions are doing things
differently and naybe make you think, well, perhaps I
should I earn fromthat one, and two exanples of this are
in the area of cartels and in nergers.

Firstly, in cartels, the International Carte

For The Record, Inc.
(301) 870-8025 - www. ftrinc.net - (800) 921-5555



© 00 N oo o B~ wWw N P

T N T S T T T N T e e e T e N = = S
gag A W N P O © 0o N oo 0o M W N+ O

112

Enf orcers workshops that were initiated by the
Department of Justice, then a year later, the Ofice of
Fair Trading in the UK hosted the workshop, and the
foll ow ng year, the Canadian Bureau in Canada. They
were all invol ved enforcers exchangi ng experience
actively anong each other. On the nerger side, ny
exanple is fromthe ICN Investigative Techni ques for
Mer gers wor kshop.

The second area is guidelines. The ICN Merger
Gui del i nes Wor kbook that was | aunched this year at the
annual conference in Capetown, is an extrenely good
docunent. It was put together through extensive work by
experienced agencies and the private sector. |It's been
very well received, not only by devel opi ng countries,
but al so by experienced individuals in devel oped
countries, and | know of at least one law firmin which
the associates find it very useful in know ng how to
address conpetitive effects in mergers.

So, thinking about that workbook, | was
reflecting on the fact, how do other countries |earn
about the good U. S. practice in relation to single-firm
conduct? | know you have plenty of case law with
j udgnment s and opi nions, and you' ve got lots and | ots of
books and articles, but there's no user friendly

guideline. It is actually remarkably difficult for
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peopl e overseas, unless they are going to spend a | ong
time reading a lot of material, to get a proper feel of
how one shoul d go about conducting a single-firm conduct
anal ysi s, what kind of cases you should take and you
shoul dn' t take.

You shoul d not overestinate the know edge
overseas of what is taking place in the United States,
and | know that the Anerican Bar Association is strongly
encour agi ng the European Conmi ssion to issue guidelines
on Article 82 when the current discussion is conplete.

The |l ast area is staff exchanges, and in that
" mtal ki ng about exchanges of staff between agenci es.
That's quite common in Europe. It may either be between
t he national agencies and staff nmay nove for a
relatively small period of tine, or it may be between
t he national agencies and the European Conmi ssion. |It's
anot her very good mechani smin increasing know edge and
understanding. |If it was possible for the Anerican
agencies to take part in that | think it would be very
val uable. | recognize it's quite a challenge, but it
woul d be very valuable if it's possible.

Let me then turn to the | essons. These |essons
are fromthe Article 82 review. They are not
necessarily all going to be adopted in the review, but

they are | essons which |I've personally drawn in terns of
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t hi nki ng about what woul d be sonme sound rules for good
single-firmconduct enforcenent. There are eight of
t hese.

The first one is you need cl ear objectives on
what you're seeking to do. The Article 82 discussion
paper says that the objective is to enhance consuner
wel fare and efficiency. Theses are clearly good
obj ectives. Though I must admt that throughout the
di scussion paper, it isn't entirely obvious in places
that those objectives are the ones that woul d be
achi eved by sone of the proposals in the paper.

More of a problem and Philip Lowe nentioned

this this norning, is the fact that much of the European

case law is influenced by other objectives, in
particular, protecting the structure of conpetition and
protecting the rights and opportunities of market
operators, not obviously a perfect match for enhancing
consumer wel fare.

Lesson nunber two, before any intervention,
there should be a plausible theory of consuner harm
This may be actual harm possibly it will be likely
harm because that's easier to denonstrate than actua
harm but you nust have a pl ausi ble theory before you
shoul d be able to intervene or before a plaintiff wll

succeed in a court.
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The third | esson, avoid overly conplicated
rules. Even if the econom cs indicate that a perfect
rule, for exanple, for discount would be sone rather
conplicated neasure, that's not going to work
effectively for business, and also it will probably be
difficult for a agency.

Fourth, efficiency benefits shoul d be assessed,
but they should be a part of the analysis of conduct.
They shouldn't be just a limted defense.

Nunmber five, use safe harbors rather than
presunptions of dom nance or presunptions of nonopoly
power or presunptions of abuse. The reason why | would
suggest safe harbors rather than presunptions is that as
|l ong as the safe harbors are | arge enough, they are
going to give business certainty. On the whole, it's
likely to be nore economcally rational to have a safe
harbor than a presunption. Also, if thereis a
presunption, you should not reverse the burden of proof
and then put it on the conpany or on the defendant.

Let nme just give you two exanpl es of safe
harbors in the question of substantial market power,
dom nance or nonopoly power. Assum ng you can define
the market in single-firmconduct, and that's a pretty
tough assunption, but say you have got a reasonabl e idea

of the market. If the firmhas a | ow market share, it
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cannot have substantial market power because you' ve got
pl enty of existing conpetitors. But if a firmhas a
hi gh market share, it is not a safe presunption that it
has substantial market power. There may be | ow barriers
to entry so that they' ve got potential conpetitors.
There m ght be buyer power.

I f you turn to abuses in single-product loyalty
di scounts and predation, a useful safe harbor woul d be
pri ce above average avoi dable cost, or if you prefer,
average variable cost, but | think average avoi dable
cost is probably a better neasure and better for
busi ness to assess.

The sixth question, it should not be too easy to
find a firmis domnant or it has nonopoly power.
Again, ny preference would be to follow the U S.
approach rather than the EC approach, where it is too
easy to find a firmis domnant and this puts too many
conpanies at risk of being found to have abused a
dom nant position, because you don't need much narket
power before you're found to be possibly dom nant.

The last two | essons. First of all, nunber
seven, avoid what |'ve called "abuse shopping."
D fferent abuses will have the sane econom c effect, but
in Europe, these different abuses may well have

different tests or different cost benchmarks, although
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t he economic effect is the sane, and sonetines, it's
easier to prove one form of abuse than another. That
shoul dn't be the position. It should not enable the
agency to abuse shop, to use the easiest form of abuse
to prove.

| f you | ook at predation and singl e-product
| oyalty discount, sane econom c effect, but one is nuch
easier to prove than the other in Europe. O if you
| ook at a margin or price squeeze (the difference
bet ween the price upstream and the price downstream at
the retail level), you can either address the margin or
you could | ook at predati on downstreamin the retai
mar ket or refusal to deal upstream They woul d have
different tests, and sone of themare easier to prove
than the others.

Then the last and the eighth | esson, we may need
nore than one test of harmto cover different types of
excl usionary conduct. That seens to nme not a problem
provided that it is absolutely clear which test of harm
is going to be used for which exclusionary conduct. |If
we're only going to have one test of harm on bal ance,
woul d prefer the no econom c sense test to the equally
efficient conpetitor, because | think the forner is
probably easier or less difficult for business to

understand and to apply. Also, | think it's less likely
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that agencies will intervene as readily in the no
econoni c sense test as with the equally efficient
conpetitor test.

Thank you.

(Appl ause.)

MR. MASOUDI : Thank you, Margaret.

Qur next presenter will be Paul Lugard. Paul is
the d obal Head of Antitrust of Royal Philips
El ectronics NV. He is a nenber of the editorial board
of two Dutch rmagazi nes on conpetition | aw and regularly
publ i shes hinmself, recently on intellectual property
i censing and patent pools, nonhorizontal nergers, the
Article 81(3) notice, and exclusive deal i ng under
Article 82.

He represents Royal Philips Electronics in the
Eur opean Round Table and is a Co-Chair of the Conm ssion
for Conpetition of the Dutch Enpl oyers' Association
VNO-NCW He is a Vice-Chair of the 1 CC Conpetition
Comm ssion and chairs the |1 CC Task Force on Vertical and
Congl onerate Mergers of the | CC Conpetition Conm ssion.

Thank you, Paul.

MR. LUGARD: Thank you.

Good afternoon. M perspective is that of an
i n-house antitrust practitioner working for a technol ogy

conpany with activities in the U S., Europe and Asia. |
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appreciate that 1'mthe only person froma conpany, and
| will try not to be intimdated this afternoon.

The nature of Philips' international activities
in part explains nmy concern about diverging standards
bet ween jurisdictions, not only between the EU on the
one hand and the U S. on the other hand, but to an
increasing extent also with Asia. | believe that the
di vergence in the area of unilateral conduct is |arger
than in any other area of antitrust or nerger control
law. At the same tine, the need for convergence in this
specific area is nost pressing, because different and
i naccurate standards for exclusionary conduct involving
firmse with significant nmarket power, are nost likely to
def eat proconpetitive conduct, that ultinmately benefits
CONSUNers.

The problemis that convergence in this area is
nost difficult to achieve not only because of the
probl ens i nherent in convergence and convergence
initiatives, but also because in key jurisdictions,
there is no clear analytical franmework to assess
uni | ateral conduct.

In other words, if the U S. agencies and DG COW
woul d be able to cone up with a nore refined anal ytica
framework, then | believe that convergence will be much

easier to achieve. I1'mvery nuch in favor of the
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initiatives that are taking place within the framework
of the ICN and also the ECD, and | can only say that
there's not enough of those initiatives, but as | said,
| believe that a clearer analytical framework both on
this continent and for Europe would spur convergence
initiatives even nore.

The experience | have with the transactions that
my conpany is involved in makes one thing clear to ne.
We need a proper analytical framework that takes account
of both static and dynam c effects, and if the agencies
woul d be able to tell us how, in particular, dynamc
efficiencies could be factored into the anal ysis of
uni l ateral conduct, that would be an i nmense step
forward. So, in ny view, there is an urgent need for
the two key jurisdictions, the EC and U.S., to align
t heir approach towards unilateral firm behavior. But |
believe that there is an even clearer and nore urgent
need to first devel op a coherent and cl ear franmework
anal ysis in both of the home jurisdictions.

| woul d hope that since both agencies, the two
U.S. agencies and the European Conmi ssion, are at the
same point intime reflecting on the proper approach
towards domi nant firm behavior, the U S. agencies would
be inclined to even nore participate in the debates with

Eur ope on the proper scope of Article 82 and vice versa.
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So, if there is a need for a clearer analytical
framewor k, then the question arises, why doesn't that
framewor k exist already? | amtal king about the U S.
Coming from Europe, | am of course, a little bit on
thin ice here, but there may be two reasons.

The one reason mght be that in the U S.,
Section 2 offenses are litigated in courts, which in
nost cases neans that one party either |oses or wns
dependi ng on whet her the other party neets its burden of
proof. | believe that the court in Mcrosoft nmentioned
that, in the end courts may be called upon to bal ance or
to determ ne the net effect of dom nant firm behavior.
However, the reality is also that balancing or trying to
assess and quantify that negative effect in practice
hardly ever takes place.

The second reason m ght be that in many courts,
as well as outside courts, if we tal k about exclusionary
behavior, there is too nuch, "I knowit when | see it,"
and that doesn't help to cone up with a proper general
framewor k or net hodol ogy.

To me, the proper benchmark is long-term
consuner surplus. |f one of the standards that is
currently proposed woul d be able to distinguish good
from bad behavi or and woul d be able to distinguish

whet her consuner surplus goes up or down, then that
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woul d be wonderful. | don't think that the business
comunity would m nd whether there is nore than one test
to discrimnate between those types of behavior, but if
it's true that all these tests are either over-inclusive
or under-inclusive, then |I ask myself whether it
woul dn't be nore logical to | ook at what's happening in
the market, certainly in ex post evaluations, and then
try to assess whether consumers are benefited or not
fromthe behavior at issue.

| was very inpressed by Professor Sal op's recent
reflections on the consunmer welfare effects standard in
the Antitrust Law Journal, | believe it was the July
i ssue of this year, although |I believe that nmuch can be
sai d about his suggestion to apply that standard on an
ex ante basis only and the application of that test to
"more efficient” firns.

Now, if we were to assune that the consuner
surplus test in some formis the right thing, then a
nunber of issues are required. First, we need to know
whet her the agency or plaintiff should not only prove
sonme kind of output reduction or other |oss of
efficiency as a result of the exclusionary conduct, but
in addition, also to quantify that |oss, and | know that
inthe US., quantification is probably not a strict

standard, but oddly enough, the EU approach is
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different. You may recall, that there were sone renarks
on the Article 83 Notice this nmorning, and | would al so
take the position that the Article 82 discussion paper
itself is based on the assunption that consumer surplus
and negative effects on consumers could, to sonme extent,
be quantified and could be used as a tool to distinguish
good from bad behavi or.

Secondly, we would need to know how agenci es and
courts bal ance forecl osure effects against dynam c
efficiency effects. How do we arrive at the effective
identification of the net effect? Qobviously this is
particularly inportant in sectors that undergo rapid
t echnol ogi cal changes, because it is in those sectors
where dynam c efficiencies may be nost inportant.

Thirdly, to ensure that courts arrive at the
ri ght outconme, and perhaps as an additional safeguard
agai nst fal se positives, there should be a requirenent
that there is a clear articulation of the theory of
harm Many of the post-Chi cago econom c theories that
seek to explain anticonpetitive effects arising from
excl usi onary conduct require the presence of sone sort
of externality, and interestingly enough, in July of
2005, a report was issued by the EAGCP, a think tank, if
you Wi sh, reporting to the European Commi ssion that

recommended that in each case where the Conmi ssion
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i dentifies exclusionary conduct, it should be forced to
identify the externality at work, so that there would be
an additional requirenent to identify the theory of harm
causi ng the negative effects on conpetition.

| was interested to hear Philip Lowe's remark
this nmorning about the likely effects which would
require some sort of articulation of the theory of harm
but that that m ght not necessarily be required if the
eval uation of is of an ex post nature. In that case,
there woul d be actual effects in the markets, and it
shoul d be nmuch easier to be capable of finding a
violation. M sense is that still in an ex post
eval uation, it would be needed to cone up with a
pl ausi bl e theory of harm

There are other subjects that should be
reflected upon in the context of Section 2. 1In the
US., there is the Doctrine of Patent Msuse. There is
no such an equivalent in Europe. Especially for
Eur opean conpani es doing business in the US., it wuld
be hel pful if there would be sone sort of alignnent to
the Section 2 policy and the policy of patent m suse.

Secondly, it would be helpful if nore clarity
woul d be given with respect to the difficult subject of
i nconmpat i bl e desi gn changes, technol ogi cal tying cases,

and an expl anation how those cases should be anal yzed in
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the framework of a consuner surplus or other standards.

And finally, what should be done about the soon
to be effective Chinese antinonopoly |aw? China
proposes | egislation that contains a nunber of vague and
el usive definitions regardi ng both dom nance and abuse,
in particular in the field of intellectual property, and
| woul d hope that the Chinese authorities would obtain
i nput both fromDQJ and FTC, as well as DG COW for a
rational inplenentation of those concepts.

Thank you very much

(Appl ause.)

MR. MASOUDI : Thank you, Paul.

Qur final panelist isJimRll. Jimis a
partner at Howey LLP here in Washington, D.C. He's
served as the Assistant Attorney General in charge of
the Antitrust Division at the Departnent of Justice from
1989 to 1992 and was chair of the ABA's Antitrust
Section from'87 to '88. Wile he was Assi stant
Attorney Ceneral, Jimnegotiated the U. S.-European Union
Antitrust Cooperation Agreenent of 1991. |In 1997,
Attorney Ceneral Janet Reno and Assistant Attorney
Ceneral Joel Klein appointed M. R Il to serve as
Co-Chair of the United States Departnment of Justice's
I nternational Conpetition Policy Advisory Commttee.

Jim thank you for joining us.
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MR. RILL: Thank you, and let me echo the
comments of the prior panelists, that |I'm honored and
grateful to be a participant in this round table, both
with the em nent enforcers that appeared this norning
and ny di stingui shed col | eagues this afternoon.

| can't resist sone prelimnary comments to the
t hought s and suggestions | woul d make and perhaps set a
pattern for the issues that we're confronting. One,
with the increasing proliferation of antitrust
authorities across the world and the dynam cs of the
nodern econony i nbued with a high level of intellectua
property and cross-border technol ogy, the actions of an
agency in one jurisdiction cannot hel p but have
ram fications beyond that jurisdiction and throughout
the rest of the world.

| remenber in a Conflicts of Law textbook | had
a picture on the front page was, "Can the | aws of the
i sland of Tobago protect and preserve the |aws of the
entire British Enpire?" | think we're faced with a
greater chall enge than that today, although I don't
pretend to be an expert on the | aws of Tobago.

Secondly, the different approaches of the
different antitrust agencies across the world provide a
daunting task to the ability of nultinational firns,

firms practicing and doi ng busi ness, operating in nore
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than one jurisdiction, to plan business strategies with
any confidence that they will avoid antitrust chall enge.
As a result, there's a definite threat of a chill, the

| east comon denomi nator approach in business counseling
t hat can di scourage proconpetitive business activity and
adversely affect consunmer welfare.

Thus, the very conplexity in the anal ysis of
single-firmconduct calls on us to take significant
caution and chal | enges the steady approach towards
convergence and certainly that we have seen in such
areas, for exanple, as horizontal nergers, especially
since |'d suggest that in the area of single-firm
conduct, particularly where one is dealing with a highly
i nnovative, proconpetitive, domnant firm there's a
real tendency, an appetite, for conpetitors who are hurt
by efficiency and proconpetitive conduct to engage in
forum shopping, or as Hew Pate put it in a recent speech
when he was in office, to take an opportunity for every
agency across the world to have at | east one whack at
the pinata to see if the conpetitor can't find an agency
somewhere, sonehow, that's going to go after the pro --
what is, | would submt, arguably, is the proconpetitive
conduct .

So, the thought 1'd like to address today is the

crying need, if you wll, for transparency, at a m ninmm
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certainty, and at |east some mechanisnms for the ability
of agencies to achieve, in time, convergence in
single-firmor domnant firm if you will, conduct
across borders, and I woul d suggest that in those areas,
mechani snms shoul d be enpl oyed to establish safe harbors,
whi ch was di scussed this norning, and in nore conpl ex
areas where safe harbors seemnot to be appropriate.
Where nore intense analysis is required, the agencies
shoul d focus on principles towards certainty and
transparency, and there are institutional mechani sns

whi ch al ready exi st that can be inplenented and foll owed
in greater depth to pronote these ends.

There has not been nearly the progress towards
certainty, transparency, nuch | ess convergence, in the
area of single-firmconduct as in, for exanple, in the
case of horizontal nergers. Thus, our job as
counsel ors, to have some confidence that we're giving
advi ce that can be used across the world concerning
antitrust risk, is very challenging, particularly in the
areas of pricing, intellectual property |icensing,
mar keti ng prograns and so forth.

Even where at | east nobst agenci es woul d agree
that consuner welfare is an abiding and generally
applicable principle, the termitself has anbi guous

meani ngs. Does consuner wel fare nmean sinply enhanced
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rivalry? Are we tal king about consuner welfare in terns
only of above marginal cost -- marginal cost pricing, or
are we tal king about consuner welfare in the sense of
total welfare, or are we sinply giving |lip service to
the term "consuner welfare" as we go on about
protectionist policies?

The application of this concept, even where it's
agreed upon, and it's not universally agreed upon, to
dom nance, to market definition, is anmbiguous in nany
jurisdictions, and when it's applied to conduct, the
chal l enge i s exacerbated. Wen one |ooks at refusals to
deal -- look at the laundry list we saw this norning in
one agency, that single-firmconduct can be chall enged
where it's a tied sale, exclusive dealing, refusals to
deal , predation, discounts, cross-subsidization or
raising rivals' costs.

Now, apply that, if you will, to a situation
where you are trying to advise or you are a conpany
trying to maxim ze your own | egitinmate business
strategies and run that laundry list and see what those
nmeani ngs have, and al so, when we see in the concepts
underlying many of the statutory provisions relating to
single-firmconduct terns such as "unfair.” | renenber
George WIIl in a speech recently said, "In ny famly, we

elimnate the four-letter word starting wwith F, fair."
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Unfair, unjust, preference, undue advantage. Wen you
try and apply those in a concrete sense, frustration
abounds.

Let nme suggest this: There is a need for at
| east safe harbors for several purposes. One, they
certainly contribute to certainty and mnim ze
unwarranted frustration and proconpetitive conduct.

Two, they can spare enornous expense, if you will, to
business in attenpting to identify all |evels of conduct
or baseline mninmal |evels of conduct that take place
across borders or can have ramifications across borders.
And three, they can actually help the agencies focus
their own resources in areas where those resources need
to be arrayed in order to prevent or at |east
investigate practices that carry the real threat of
anticonpetitive effect.

First, let's |look at structural safe harbors,
and a two-step approach is called for here, market
definition and market share, and as | say that, and |'m
very well aware that market definition is only a proxy
for market power and an inexact proxy and one that sone
practitioners, myself not included, think should be done
away with., Static market share becones even nore
unreliable in today's econony where industries are

traditionally characterized by overnight transformation
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of market position and market innovation. So,
nonet hel ess, market share and market definition remain
an informative indicator to the potential for a firmto
exercise unil ateral market power, and | say, sonewhat
froma practical standpoint, market definition and

mar ket share i s produced by the agencies as a starting
point for their analysis, so | shouldn't really ignore
what they' re doing.

But having said that, of course, there are a
vari ety of approaches, and | don't need to get into them
today, a variety of analytical approaches, an array of
different term nology used to define markets, and in
addition to the anal ytical divergence, there's a
practical divergence in the evidentiary basis that is
used for the definition of the markets, and they vary
fromjurisdiction to jurisdiction.

One, high market share -- | nean, let's be very
clear in this proposal, that a high narket share should
not be an indicator -- certainly not an exclusive
indicator or a reliable or terribly inportant indicator
of the existence of market power. It can, however,
serve as a mnimal tool, a realistic mninum that would
provi de a safe harbor and certainty for all the reasons
t hat have been nentioned certainly. The benefit of it

is many conpetition agencies, at |east some conpetition
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agenci es, already enploy a structural safe harbor.

The sel ection of an appropriate |evel is needed
to be -- evokes a continuing dialogue. |If the threshold
is too low, there are two dangers. One, it's too |ow,
so it provides no realistic certainty. Two, the bottom
line can becone the -- the top |ine can becone the
bottom|line, so anything then above the safe harbor as a
practical matter could be enployed by the agency to
stinul at e unnecessary investigation and possible
challenge. In short, the threshold as | ow as 20 percent
or 10 percent, as we've heard, really isn't going to
provi de nmuch gui dance, much confort, much help to the
enf orcenent agency or, for that matter, the businesses.
Structural safe harbors are not enough.

| was very encouraged today in reading the
di scussion draft on Article 82 of the effects analysis
approach in the EU.  The question sinply at the conduct
| evel of the safe harbor is what's the exclusion, who is
excl uded, and what is the anticonpetitive effect. Sone
conduct shoul d be characterized categorically as a safe
har bor type of conduct. W nmade approaches to this in
the U S. and el sewhere in the area of predatory pricing,
and work in this area is being done by G eg Wrden, and
comments were nade by Philip Lowe in the area as well of

t he devel opnent of conduct safe harbors, and it
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suggest ed candi dates for safe harbors woul d consist of
patently proconpetitive conduct that include new product
i ntroduction, inproved product quality, cost reducing
i nnovation, energetic market penetration, successful
research and devel opnent, and the potential for the
devel opnment Paul Lugard was tal king today about an
appropri ate neasure.

How do we get there? First, as Margaret
menti oned earlier, there's nmuch roomfor inproved
case- by-case cooperation. That cooperation, at |east
between the U S. and the EU, is underway and has been
very effective in the nerger area with working groups
and actual cooperation on particul ar cases. Business
can facilitate this cooperation by properly designed or
properly limted waivers in confidentiality. The OECD
round tables and the OECD work has been highly useful in
this area.

There have been progranms on single-firmconduct.
The OECD semi nal work with the business community on
merger procedure is a good litnmus to be followed in this
area. The 30 OECD countries submt their papers on the
types of conduct that will be considered both illegal
that are case based and al so conduct that mght fal
within safe harbors. One benefit here would be if those

jurisdictions would be nore forthcomng and in depth as
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to why a particular course of conduct woul d be
consi dered unl awful single-firmconduct, again, back to
t he concept of who was excluded and why.

Sonme of the cases that | saw this norning, |
wanted to reach out and say, okay, so you're prescribing
a particular bid formula or prescribing particular
specifications, and? That was unl awful because? And I
t hi nk having nore forthcom ng descriptions of where that
excl usion occurred and why woul d be very hel pful in the
context of the OECD

| want to commend the International Conpetition
Net wor k' s launch of a working group on single-firm
conduct. | think the group has made progress al ready on
devel opi ng a sound work plan which pronmi ses to be highly
beneficial in spearheading nore transparency and
ultimately convergence in this area. | think in that
area, the stock taking would be very useful, taking it
in depth and anal yzing with sonme degree of thoroughness.

Gui del i nes have been nentioned. | nust say |
haven't read the Canadi an Guidelines, but I will have to
run home and do that, but | worry in principle -- not
referring to the Canadi an Gui delines -- sone people
m ght stop nme, but | think that one thing that could be
said is that guidelines can unduly sonetinmes stultify

and set in concrete the wong decision. | would not
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want to live today with the Turner GCuidelines For
Hori zontal Mergers.

So, to come back to the basic principles, |
think that guidelines for transparency or convergence
can follow three basic principles. They need to be
wor kabl e and under st andabl e; they need to be
sufficiently flexible to be adapted to changi ng,

i mproving, we |like to think, econom c thinking; and they
need to be based ab initio on the best sound | egal and
econoni ¢ thinking avail abl e today.

So, those are the steps | would reconmend for
transparency, and thank you very much for allowing ne to
be here.

(Appl ause.)

MR. MASOUDI: Thank you very much to all of our
panelists for very interesting comments. | think what
we wll do nowis take a break for about 15 minutes, and
then we will reconvene when we'll have sonme di scussion
by the panelists about each other's presentations as
wel | as some questions. So, let's reconvene at about |
guess ten mnutes to 3:00.

(A brief recess was taken.)

MR. MASOUDI: COkay, | think we'll get started
again. W tried to offer sonme light into the room but

apparently the shutters are set to turn down
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automati cal | y.

| think we'll get started now, and | think what
we Wil dois simlar to what we did this norning. W'd
like to give each of the panelists an opportunity to
comment for a few mi nutes on what the others have said,
and we will start with you, Ceorge.

MR. ADDY: Thank you.

As much as | consider jurisprudence a public
good, and sone would say we can never have enough of
that, I'm not advocating increased enforcenment in this
area but | think greater clarity as to what the rul es of
t he gane are woul d be useful, both to agencies and
busi nesses.

|"mnot sure | would agree with Paul, though, on
this issue of convergence. | think there is a need, as
| say, for clarity, for clearly articulated rules, what
are rules of the gane in country X, Y and Z, so that
busi ness deci sions can be made, but | think nost of the
deci sion-making is typically done locally at the state
| evel in any event, although |I recognize IP is a big,
big problem and |I don't know how you crack that nut,
frankly, but if you put that aside, |I'mnot sure how
much of even the gl obalized world, business
deci si on- maki ng and conduct is done at the gl obal |evel.

| think a lot of it's done at the | ocal |evel.
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And | think there's nore scope in this area for
countries to reasonably di sagree on what they consider
to be the prime policy drivers in attacking single-firm
conduct. Wth cartels, you know, countries, | think,
are nmuch nore aligned as to what the evil is there that
they' re seeking to attack, and | think there's probably
a lot nmore roomin the area of single-firmconduct for
different countries to reasonably disagree as to what
they want to attack, but I think that the nost critical
point to advisers in the business community is to make
sure that the rules are clear and understandabl e.

MR. MASOUDI: (Ckay, Margaret?

M5. BLOOM  (Ckay, thanks, Jerry. There are four
quick points I'd like to nake.

First of all, I think it's clear fromthis
nmorning and this afternoon that this is an area of |aw
where there is lots of change, so it is evolving. There
is alack of case |aw generally, and there is an
i ncreasi ng nunber of jurisdictions applying single-firm

conduct law, which neans this is an increasing chall enge

for business in relation to legal certainty. | do not
underestinmate the inportance of the chill factor.
The second point, | do not think that an

ef f ect s- based approach need necessarily be uncertain.

| f you have good size safe harbors -- and | enphasi ze
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the good -- if you have got decent sized safe harbors,
then the effects-based approach can al so deliver |egal
certainty.

| was very encouraged by Philip Lowe's reference
to the fact that he thought, in relation to Article 82
in Europe, we should be | ess defensive. One point | was
just reflecting on, in relation to the size of the safe
harbors and the inpact of the chill effect, | suspect
that in those jurisdictions (which is nost of them
outside the United States), where the officials have not
been in business and they have not got the revol ving
door, the enforcers probably underestinate the chil
factor. Certainly |I have been nore aware of it since |
have noved from being an enforcer to being in private
practice.

The third point, guidelines, | have stressed how
important | think they can be. W need to have
wel | - based gui delines, and | endorse the three rules
that JimR Il had in relation to produci ng useful
gui delines, and I very nuch hope we will be seeing
gui del i nes i n Europe.

And then the | ast point, the scope of the | aw
point that was raised this norning. Unfair trading and
protection of smaller firns was nentioned for Japan.

It's also in the laws a fair nunber of the European
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Uni on Menber States, and dare | nmention it, the United
States has sonething call ed the Robi nson-Patman Act. It
seens to nme that this whole area m ght be one for the
| CN new working group to | ook at because it isn't just a
guestion of the abuse of dom nant position Section 2
type conduct, but it's what |aws do countries have
agai nst unfair trading as well.

Thank you.

MR. MASOUDI : Thank you, Margaret.

Paul ?

MR. LUGARD: | think convergence is inportant,
but it is even nore inportant to have a basic
under standi ng of the framework of analysis, even if this
means that there are different approaches in key
jurisdictions. | fully agree with Margaret that an
ef fect s-based anal ysis doesn't necessarily nean that al
is unpredictable, and | believe that there is an urgent
need for the international business community to know
how it should assess its own conduct, even if that neans
that it has to go through very difficult anal yses.

There is a real chill factor in particular in
hi gh technol ogy markets. Perhaps we'll discuss that in
a second, and anong the issues that need to be addressed
is certainly IP, and within that category, one of the

first things that needs to be thought about is
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conpul sory licensing, because that is where there's a

| ar ge degree of divergence, and in many of those cases,
the effects are not limted to one jurisdiction, but

i nstead, the decision of one agency m ght have worl dw de
r eper cussi ons.

MR. MASOUDI : Ckay, thank you, Paul.

Ji n®?

MR RILL: It's always the danger of being the
fourth one that | tend to want to agree with everything
that everybody said, but I will say I think that the
need is for first transparency. Transparency can be
contributed to by safe harbors. | don't throw up ny
hands or sit on themw th the notion that convergence
over time is inpossible. | think a great anount of
convergence has conme with learning in the area of
hori zontal mergers, but it takes time, it takes
di al ogue, it takes effort.

| think we're a good ways away, Paul, from any
ki nd of convergence on dynam c versus static
efficiencies, of the appropriate definition of all the
important, critical factors to | ook at.

On this nmorning's program | was taken with not
only the increasing interest and focus on dom nant firm
conduct but the work that's being done in every

jurisdiction that spoke, also the U S., on efforts to
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study and add clarity to the principles being adopted by
or explored by the jurisdictions, rather, in that area.
The Canadi an Cui delines, the Japanese study group, the
di scussion draft process in the EC, the statutory
revisions in Mexico, all underscore the efforts that are
being made in the jurisdictions to bring clarity and
sound principles into the application of the lawto
dom nant firm conduct. Nonetheless, a |lot remains to be
done.

| also picked up fromthis norning there's a
debate -- and | use that in the European sense --
bet ween Japan and the EC on whet her an effects-based
approach adds sufficient clarity. | think it coul d.
think it does, properly applied, and | think even if we
sacrifice sone clarity for sound econom c approach, it's
a sacrifice that I for one would be willing to nake over
a nore traditional, formalistic approach. W still have
to deal with concepts and statutes that have concepts
such as unfair, unjust, exclusive advantage, terns that
| can't just at first blush add nuch flesh to, and |
think all these noves are in the right direction.

| was a little perplexed about this norning's
panel. There was very little discussion given to the
guestion of convergence and the instrunents that are

avai l abl e for at |east transparency across

For The Record, Inc.
(301) 870-8025 - www. ftrinc.net - (800) 921-5555



© 00 N oo o B~ wWw N P

T N T S T T T N T e e e T e N = = S
gag A W N P O © 0o N oo 0o M W N+ O

142

jurisdictional lines in convergence, and | attribute
that to the fact that the agencies this norning were
quite properly focused on what was going on in their own
jurisdictions, but I think it's an area where, through
the ICN and the CECD, that the agencies can, are and
shoul d do nore work in the area of bringing about
cross-border transparency, and | suggest ultimately
conver gence.

MR. MASOUDI : Thank you, Jim

Now we will nove on to some questions, and |
wi |l hand the m crophone to Randy.

MR. TRITELL: Thanks, Jerry.

Before | begin with the questions, two of the
speakers suggested that the U S. agencies be engaged
with, for exanple, the EC and China on their work in
this area, and | just want to note that we are engaged
in and have been engaged in discussions with our
col | eagues in Brussels about the Article 82 exercise and
remai n engaged in discussions with the Chinese on the
evolution of their law, including in the dom nance area.

Let nme start out by tossing out a broad
guestion, which is what kind of trends do you observe,
| ooki ng around the | egal |andscape around the world, in
the single-firmconduct area? Do you see trends towards

convergence, for exanple, even in the basic objectives
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of unilateral conduct |aws, towards consuner welfare, or
is there still work to be done there, or in the
anal ysi s?

Where woul d you want to see nobre convergence,
and for those who think it's less inportant, are there
areas where you think it is still inportant for agencies
to be largely on the sane page, and areas where that is
| ess inportant?

It also relates to the question that Margaret
asked, if you assunme a consuner welfare objective,
should we all do it the sanme way?

Margaret, let me give you an opportunity to add
to your remarks, if you want to answer that question in
any way.

M5. BLOOM (Okay, would you like ne to start, is
t hat --

MR. TRITELL: Yes, please.

M5. BLOOM (Okay. In terms of your first
guestion about what kind of trends, | think, first of
all, you ve got nore agencies with powers to apply
single-firmconduct. Every tine you add a new agency,
then that is a tension, in a sense, to a degree away
from convergence, because you have got new staff
| earning how to apply the | aw.

On the other hand, you have got, going the other
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way, nore efforts being nade, for exanple, through the
CECD, through the ICN. You have al ready got the

Eur opean Uni on, which is now 25 Menber States, going up
to 27, and the European Union itself is clearly a force
for convergence between those states, so you have got
tensions going in either direction.

On your question about should there be nore
convergence, yes, | think there should be as nuch
convergence as wll achi eve maxi mum consuner wel fare.
| "' man advocate of having that as your objective.

As | said earlier, |I think there are sonme snal
reasons for differences between jurisdictions, and |
give the exanple of the U S. against Europe. There's
anot her exanple | can think of with a simlar sort of
issued. If you have a very snmall market, say you're an
i sland, say lceland, for exanple, is your approach to
single-firmconduct different fromthe approach that
shoul d be taken in the United States with a | arge market
with many players? It mght be. | don't know what the
answer is. | think there is an argunent that you could
have a reason for being slightly nore interventionist.
Maybe you need to have a price regulator, although
know a permanent regulator is very much a second best.

MR. TRITELL: | invite anybody el se who woul d

like to comment on that.
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MR, RILL: Let ne just say, | see two somewhat
conflicting trends going on right now | think we see
the trend towards nore cooperation, if not convergence,
and clarity. | think that the very formation of an ICN
wor ki ng group on single-firmor domnant firm conduct is
evidence of that. | see a conflicting trend, barely
vi si bl e but nonethel ess visible, particularly in a
dynam c econom ¢ world where innovation creates fair
conpetitive advantages that may be short-1ived,
conpetitors trying to gane the system to do forum
shoppi ng, to take a nunmber of whacks at the pinata, to
try and play on divergence to find an agency sonewhere
that will accept their conplaint. | applaud the ICN for
establishing the working group that will hopefully
address that issue.

What would | like to see nore of? | think the
novenent, at least in the U S. enforcenent agencies, and
fromwhat | understand fromPhilip's remarks this
nor ni ng, towards an analysis of what is the effect of a
particul ar course of conduct, an in-depth probing of
that effect of, if it's exclusionary conduct that's
bei ng addressed, who is excluded, what is the neaning of
t hat excl usion, and how does the conduct pronote that
| evel of exclusion, with sound econom c reasoni ng and

transparency of the analysis in the results achi eved.
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think that's the nost desirable step that | would |ike
to see taken

The second step, of course, is the proper role
of efficiencies in analysis, which Paul commented on
earlier.

MR. LUGARD: | agree with Jimthat there is nuch
nor e cooperation between agencies, and | think that that
cooperation is generally producing positive effects;
al so, for exanple, within the EC and European
Competition Network, and, of course, the ICN although
that's perhaps less fornmalized. There's nore econom cs,
and perhaps paradoxically, | think a |lot of the
convergence that we're speaking about today conmes from
econonmi sts that tell us about the newest insights in
theories of harmthat discipline indirectly the
deci si on- maki ng processes of agenci es.

| think there should be nore reflection on the
eval uation of static and dynam c effects in one single
framewor k of analysis. | hope that the CECD round table
of Cctober this year will stinulate that discussion, and
for the EC, | think that there is a specific issue that
needs to be addressed which relates to the burden and
al l ocation of proof. Again, that issue doesn't occur in
the U S. because of the institutional setting, but that

problemis very real in Europe, and | can only hope that
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DG COW will be able to cone up with a sensible and
practical way to solve that problem

MR. ADDY: If | can just piggyback on those
comments, and I'll try not to repeat, | think on the
positive trend side, the increased di scussion and debate
in public, in a very transparent fashion, anongst
agenci es and people in the trade about the issues
surroundi ng single-firmconduct is a very positive
t rend.

| ssues of concern, | would highlight what Pau
was saying. To the extent that people are devel oping
framewor ks for analysis, |I'mconcerned about the use of
rebuttabl e presunptions, because even with the right
framework, with rebuttable presunptions, you are
creating this chill that |I'm absol utely paranoid about
and | think is really, really underestimted. So, |
don't think that's the way to go.

And | wouldn't want the increased di al ogue and
work, which I think is positive, to then |lead to, a
notion that having done all this work, we better bring a
| ot nore cases. So, | would be concerned that there may
be a reaction that now that we have got this creature
what ever this guideline is or this clarification, let's
use it.

M5. BLOOM Perhaps | could just add one further
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t hought .

One interesting inpression, which I've noticed
in Europe, is that sonme of the |arge conpani es which
were fornmer state-owned nonopolies in their hone
territory are arguing for mninmal intervention, but in
the other Menber States, where they're new entrants,
they' re arguing for the maxi mumintervention.

MR. TRITELL: Gven that we don't have conpl ete
convergence at this time, what can we | earn about how
busi nesses and their counselors react to different |egal
regi mes regarding single-firmconduct? George nentioned
the possibility of decentralizing decisions, but is that
really an option when you have gl obal products and
markets, or does it result in what | believe Jim
referred to as a | owest common denom nator, where a firm
woul d adapt itself to the nost rescriptive rules?

Let's start, if we could, with Paul fromthe
poi nt of view of conpany advi sor.

MR. LUGARD: In many cases, it is possible to
decentral i ze decisions, and in many cases, it is not
necessary to adopt a certain conduct all over the gl obe.
In other cases, in particular in the IP sector, you nay,
as a conpany, have to adapt yourself to | oca
ci rcunstances, to a specific jurisdiction where the | aw

is not well articulated yet or where you are forced to
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t ake another course or direction, but then in sone
circunstances, that |ocal decision will then have
wor | dwi de repercussions, and that is a najor problem

| do not think that overall conpanies are
| ooking for a way to centralize decisions. In many
cases, as | said, you can decentralize, but it will be
very costly in many cases, and it may result in
suboptimal sol utions which nay not be good for a conpany
and which may al so harm consuners.

MR. ADDY: If | could junp in now, the issue |
was getting at about |ocal decision-nmaking and
busi nesses being primarily market-driven, so if you're
selling a widget in country A you're going to take into
account the market circunstances in deciding your
busi ness conduct. An exanple might be if I'ma
global -- I don't know, pick one -- autonotive
manuf acturer and | have suppliers and | have plants al
over the world and suppliers all over the world, the
text of ny supplier exclusivity agreenent in country A
may be quite different fromthe agreenent in country B.

So, the notion that there's a huge inpedinent to
busi ness there, I'mnot convinced yet. It mght be
there. | just haven't seen any evidence of that, with
t he exception that Paul was addressing, |P issue.

Frankly, | just don't know how to get ny hands around
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the P issues. That is a very, very difficult area.

MR RILL: | think there is also a question that
i s probably unavoi dabl e given the proliferation of
agencies with sonewhat different approaches, a question
of transaction costs, which is huge, that we have
certainly run into and I'm sure everyone el se has who
has done cross-border work, and that is just sinply
identifying the course of conduct with sonme reasonabl e
confidence that it is not illegal over a multiplicity of
jurisdictions, and quite frankly, with some of the newer
antitrust regines, it is very difficult to identify --
not true in the US. -- but very difficult to identify
counsel who have any experience with the |egal reginen,

even in their honme country, and be confident of the

advi ce.

| think decentralized decision-making fromthe
| egal standpoint is necessary but needs -- | think Pau
woul d agree with this -- needs sone centralized control

at the level of the Paul Lugards of the world.

M5. BLOOM | was just going to endorse
everything that Paul said. For exanple, if you are
tal ki ng about discounts, then it would be possible to
have a different discount structure in different
jurisdictions. It mght not benefit the business or

consuners, but that is possible. But for IP or the
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criteria of products, it may well not be possible to
differentiate between jurisdictions.

There is another issue. |If you are thinking of
maki ng a change in response to one agency, you may W sh
to be careful that there are not then copycat cases in
ot her agencies. There will be some cases which it
started in one agency, and then other agencies picked
themup. It my be there is an equal problemin al
t hose other jurisdictions, but maybe not.

MR TRITELL: Well, let's revisit the question
of presunptions and safe harbors that all of you have
t ouched upon in one way or another. George has just put
on the table the proposition that presunptions should be
avoi ded even if they are rebuttable. W have had sone
endorsenent in general of safe harbors, but it m ght be
interesting to hear any specific recommendati ons t hat
you think should be incorporated into agency policies.

Jimtossed out a list of sone of the often
suggest ed candi dates for safe harbors, and we wel cone
your thoughts on advice to the agencies on what type of
presunptions and safe harbors are to be encouraged or
are to be avoi ded.

Jim why don't we start down on your end.

MR RILL: Wwell, first of all, having changed

fromlikely to sue to a presunption that the Hi rfendah
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level in the Merger Guidelines, I"'ma little reluctant
to engage in self-flagellation in the establishnent of
presunption, but nonethel ess, we use those presunptions
very flexibly, and they are carried with the entire
case.

No, | think that the point that George nakes
with presunptions is a good one. | think the world is
too dynami c right now to have any confidence in the
presunption of illegality perhaps beyond hard core
cartel activity. | think that even the presunption as
to tying has conme under huge criticism in which I join.

The safe harbor, on the other hand, if set at a
proper level, is a good point for all the reasons |
stated in ny remarks. \Were should it be? It should be
hi gh enough so that it really is a safe harbor and not
sonmething so low that it does not give any confort at
all. 1 would throw out nunbers |ike 70 percent market
share, that would just be a thought, but | think taking
into account the dynam cs of the market, |ikelihood of
entry and expansion, just to nention a few itens, but
beyond that, | think the point is it should not be
sonmet hing around 10 percent, with all respect to our
friends in Japan, because it gives no safe harbor at
all.

| think the progress nade in predation is a good
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one. | think in both the U S. and Europe, we are

| ooki ng at some | evel of cost, predatory pricing, and I
think that concept of a cost-based test can be applied
to a nunmber of other practices, including bundle pricing
and loyalty discounts, because | think that kind of a
concept will approach the trilogy that | nentioned of
sonme sound econoni ¢ thinking, sone flexibility, and,
quite frankly, some understandability conpared to sone
of the other thinking that has gone on in that area.

"1l footnote this, on the bundled pricing, |
think there is a cottage industry of econom sts out
there in the bundl ed pricing area that are devel opi ng
wild theories of what m ght be illegal and hol di ng
t hensel ves out to be hired by firms saying, "Your
practice, however, doesn't neet ny theory."

On that note, I'll pass.

MR. TRITELL: Wy don't we pass to Paul, if he
would i ke to offer any observati ons.

MR LUGARD: | would be less than thrilled to
support the idea of safe harbors as a matter of
principle, but in practical terns, | am probably
slightly nore positive. W have a nunber of European
exanpl es, for exanple, the 30 percent narket share
threshold in the vertical work exenption regul ation,

that seens to work well. The potential problemwth
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safe harbors is, of course, that it is uncertain what
happens when you are not in safe harbor, so that there
may be a counter-productive effect.

What | woul d support nost is, as | nentioned,

t he net hodol ogy of analysis. |If, for exanple, we are

| ooki ng at the discussion paper on Article 82, then it
starts off really well, because the Conm ssion has done
a remarkabl e effort in explaining howit seeks to
identify negative effects. The problemwth the

di scussion paper in Europe is that the second part of
the paper is less useful. So, I"'mvery nmuch in favor of
a clear framework of analysis even if it is difficult to
apply.

M5. BLOOM | already discussed this in ny
remarks, so | will be brief. |In ternms of safe harbors,
if they are going to be useful, they need to be | arge
enough. | think JimRill's proposed 70 percent is very
tenpting, but unrealistic for Europe.

MR MASOUDI: It is not |arge enough.

M5. BLOOM  (Okay, 90 percent.

In Europe, | would encourage the Conm ssion to
go for 50 percent, but | recognize that is asking an
awful lot. Wat | would suggest is that it would be
better to have a higher safe harbor with a rider that

exceptionally the agency might intervene, than a | ower
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safe harbor. If it is too low, it is not of nmuch use.

In the UK, prior to the nodernization of
Eur opean Conmunity Law and the European Conpetition
Net work, the OFT used to have a 40 percent safe harbor
with a rider that exceptionally it mght intervene. 1In
fact, it never did.

On abuses, one safe harbor that | would add to
my cost test on ny slide is we should have, in Europe,
recoupnent for predation.

MR. ADDY: The only comment | would add is just
an observation, that we can theoretically say that under
our guidelines in Canada, there is a 35 percent safe
har bor, market share safe harbor, yet all the cases that
have been taken have been at the 80-plus. So, you know,
is there roomto nove that harbor up? | would probably
say yes, but then you get into Margaret's suggesti on.
You have got to make sure that it is a hard nunber with
only a very exceptional or a very limted exception to
action, any disciplinary action.

MR. TRITELL: Let's turn to the role of
econonmics in the analysis of single-firmconduct. What
trends are you seeing in the agencies around the world
in the use of econom cs and econonm c evidence? What do
you see as the proper role for use of econom cs? How

shoul d agenci es use econoni c evi dence and econonists in
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i nvestigations of single-firmconduct?

Il will invite whoever would like to offer
remarks. Wiy don't we start, if you like, CGeorge, with
you and wor k down.

MR. ADDY: Sure.

l"mof two mnds, frankly, on that -- on the
i ssue of the use of econom sts. There's probably --
wi th apol ogies to the economists in the room so hold
your fire -- by the tine you get to trial, of course,
everybody's rolling out conpeting econom sts, and you
get into that duel situation, which is what the process
yields. [|I'mnot sure the econom sts are used early
enough at the anal ytical stage before the matter ever
beconmes litigious, so | think increased use of econom cs
is a good thing.

Then the only ot her observation on that woul d be
| found the discussion paper, for instance, that
Philip's group put out to be heavily -- too heavily --
| eani ng towards the econom cs, sonme of the -- reading
t hat docunent and trying to advise a client as to what
this hypothetical, possibly as efficient conpetitor
m ght be doing a few years from now had they cone into
the market is very troubling. | nean, that's going down
t he other end of the scale.

M5. BLOOM Perhaps | should say as an econoni st
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| amall in favor of the use of nore econom cs -- thank
you, Ceorge. There is a trend to use of nore econom cs.
When peopl e tal k about that, sone of themare talking
about the use of nobre economi cs for an effects-based
analysis in the actual analysis itself. Oher agencies
say, "OCh, yes, yes, we use a |lot of economcs,"” but
econonmics is used in developing the rules, and then when
the rul es have been established, they are applied in a
form based approach. 1It's using economcs in the

anal ysis of the effects which is nost val uabl e, though
if you're drawing up rules, the nore they are based on
experience in economcs, the better.

There are tensions which will nmean that in
certainly sone jurisdictions it will be relatively slow
to adopt full use of nodern economics. Firstly, the
case precedents are quite difficult to reconcile with
nodern econom cs in a nunber of jurisdictions.

Secondly, appeal courts are not necessarily synpathetic
to econom c analysis, which is a factor that agencies
need to take account of. And lastly, sone agencies have
difficulty in having enough econom sts trained in nodern
econonmics, in I/O economcs. They may find it easier to
recruit |lawers than econom sts.

Thank you.

MR. LUGARD: Copying on Margaret, | am not an
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econom st, but | sonetimes think that | should have been
an econom st .

| think the role of econom sts is increasing,
and | believe that it's a good thing. Their proper role
m ght be to identify the nost plausible theory of harm
in a particular case or to discredit the theory of harm
whi ch is advanced by the agency, and secondly, to help
in analyzing the actual effects in a particular case.
| f the agency takes the position that there is a
significant | essening of conpetition, then that
concl usi on shoul d be supported by econom c evi dence, and
obvi ously, the dom nant conpany will then resort to
econonmists to try and falsify that conclusion, and |
think that that is a proper role of econoni sts.

Thank you.

MR RILL: | would, first of all, endorse the
wi der use of econom sts and economic learning in
antitrust analysis. | think that fromthe agency
standpoint as well as fromthe private sector
standpoint, the earlier the integrated anal ysis between
the economi sts and the | awers takes place, the better
the result is likely to be.

| know fromsone tines that in history, the
econoni sts and | awers have worked in totally separate

pat hs, converging only at the top | evel of the agency.
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That, fortunately, doesn't happen anynore here, and it
is well advised not to have it happen el sewhere.

One coment on economi sts is that they're
terribly creative, and | think sonme of the work that's
been done may bear little relevance to the real world,
particularly in sone of the wilder econonetric
si mul ati on anal yses, which if nothing el se don't pass
the test of conprehensibility, but | think that the
|ater work that's been done in that area that enphasizes
the need for econonetric analysis to be supportive of
and supported by, nore particularly, actual anecdotal
evidence that's pertinent and in debt nmakes that work
very useful

| "' m suspi ci ous of econom c work that devel ops
el aborate theories of harmthat could be adopted or
| ooked at with some credence but nmay have very little
relationship to the underlying facts of the market.

MR. ADDY: If | could just junp in on that, the
use of integrated case teans involving | awers and
economsts | think is great and to be appl auded. One
t hi ng about the use of economics in the actual trial of
a dom nance case is econonists suffer just as nuch as
any ot her type of evidence or witness: the passage of
time. So, if youre -- and we'll take the Canada Pipe

case as an exanple just froma chronol ogi cal
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per specti ve.

The practice at issue started in '98, early '98.
The Bureau was aware of it as it started. The challenge
was filed with the Tribunal in 2002, so it would have
been the fall of 2002. The trial was in June of 'O04.
The trial decision cane out in February '05. The Court
of Appeal cane after -- so, you see this passage of
time, and what I"'mtrying to underscore is the fact that
you m ght have, as Jimsays, this very el aborate node
trying to second-guess a busi ness decision that may have
been nmade four or five years earlier, you have got to be
very careful with that.

MR, MASOUDI: Ckay, I'd like to follow up on
sonmething JimRi Il nentioned in his conmments. Jim
t al ked about how gui delines can give certainty and
predictability but also can lead to rules being, in
essence, set in concrete, and if the rule isn't right to
begin with and it gets stuck where it is, that may not
be a good result.

In the U S., we had sone recent experience with
this where the United States Suprene Court considered
the issue of whether in a tying case, ownership of
intellectual property gives rise to a presunption of
mar ket power, and based in part on the change in

position taken by the U S. agencies in their 1995
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intellectual property guidelines, the Court said that
there would not be a presunption of market power from
ownership of intellectual property.

So, the question then arises, should agencies
periodically reconsider the positions they' ve taken
ei ther on safe harbors or on presunptions or whatever
the issue is in the area of single-firmconduct? Should
there be a periodic re-exam nation of those principles?
And if so, what are nechanisns by which that kind of
re-exam nation could occur?

Wiy don't we start with Jim

MR. RILL: Thanks very nuch, Jerry.

| had an interesting discussion at the break
wi th Sheridan Scott on nmy conment on guidelines, and |
think ny comment should be taken as one nore of the
structure and admi nistrative nature of guidelines as
t hey becone nore like rules, if you wll, or
regul ations, not as criticismof guidance.

| think in the U S., we have gotten to the point
where gui delines, as such, tend to be nore proxinate to
rules, and you run the risk of getting it wong, and |
think a | ot of people thought that the DQJ got it wong
on the Vertical Restraint GQuidelines in '84, which were
subsequent |y abandoned. | won't get into any political

anal ysis of that particular series of events, but I
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t hink that guidelines do change fromtine to tine, but
they tend to be | ooked at here, and perhaps not

el sewhere, as having the nature structurally of rules,
and | think that's why | nade the point that it's
inmportant to get it right fromthe threshold. But nmaybe
in other jurisdictions, guidelines don't have that kind
of aura to them or at |east not treated by the courts
as having that kind of effect.

There are other ways of giving guidance. More
gui dance is better. It can be given by agency speeches,
it can be given by statements of enforcenent policy, it
can be given by, yes indeed, cases, particularly in
comon | aw jurisdictions, although one wants to be a
little chary of sone cases com ng, for exanple, out of
the Third Circuit, but I don't want to get too
particul ar.

The fact of the matter is, | do have sone
concern, at least with the extent to which guidelines
can becone rules and the risk then of getting it wong
and perhaps gui ding the conclusion away from current
consumer welfare and market-oriented results.

MR MASOUDI : Paul ?

MR. LUGARD: | think nobody would deny that it's
important to periodically review guidelines. The

triggering event should be sonething as vague as
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i mportant events in or outside your own jurisdiction.
There is an interesting European exanpl e where the
Eur opean approach towards nmaxi mum reasonabl e price
mai nt enance was changed after the U S. Khan case sone
years ago. So, that's an exanple where the European | aw
approach, which was laid down in the Guidelines on
Vertical Restraints, was changed as a result of the U S.
devel opnents. So, yes, there should be a periodic
revi ew of guidelines or any other instrunent that seeks
to hel p businesses and their advisers on the
i npl enentation of the |aw.

MR MASOUDI: Margaret?

M5. BLOOM  Thank you.

| endorse both what Jimand Paul said and just
add the coment that, of course, in Europe, there are
perhaps nore antitrust guidelines than in the US., I'm
not sure, but They have been regularly reviewed in other
areas, for exanple, those on vertical restraints,
hori zontal agreenents, and technology transfer. It
seens to nme the only argunent agai nst review ng and
changing is you shouldn't do it so frequently that it's
constantly a fluid guideline. Paul's description of
when you should review is a rather good one.

MR MASOUDI: George?

MR. ADDY: Thanks.
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Yes, | think there's no question that guidelines
deserve periodi c updating. Wat that period should be
obvi ously, you know, people can differ on what they
consider to be reasonable, but Margaret is right, it
shoul dn't be sort of the guidelines du jour, because
people are relying on themto adjust their business
behavi or.

| share Jims concern about the nature of
gui del i nes versus other nmeans of being transparent as to
what their inmportance of weight would be. | think
courts woul d give nmuch nore credence to guidelines, by
way of exanple, than they would a speech. So, | think
there is a difference in how binding they are, how
i nportant they are and how significant they are than
other means. | think they are different fromsort of a
speech to a trade association on how the agency is going
to look at this industry as opposed to a particul ar
gui del i ne.

MR. MASOUDI: There was sone di scussion this
nor ni ng about the nature of the types of renedies that
are available to public enforcers as well as to private
parties around the world, and then this afternoon, we
have had sone di scussion of how varying substantive
standards affect how conpani es m ght do busi ness when

they' re doing business in many markets, and | wonder,
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Mar garet, you comrented on how the availability, for
exanple, of treble damages in the United States m ght

af fect how courts interpret the rules, and I wonder if
each of you m ght comment on how the different types of
enforcenment renedi es that are avail abl e t hroughout the
worl d m ght affect how conmpani es do business in a gl obal
mar ket pl ace.

Wiy don't we start with you, Ceorge.

MR. ADDY: | think it can have an inpact. |'m
not sure | can help you on quantifying it. The
remedi es, there's a whol e range, you know, from just
cease and desist/prohibition type orders to nonetary
penal ti es or what have you.

| think one of the big differences is private
action versus state-only action or agency-only action,
and there | amof two mnds, that on the one hand, as |
said earlier, | believe that, jurisprudence is a public
good and it hel ps nove the | aw ahead when you have cases
and judgnents and deci sions com ng out, but I amvery
concerned about the incentives and the creativity of the
plaintiff's bar as sort of -- | guess it has no bounds,
and |I'm concerned about the extent to which you create
an incentive for litigation that will chill behavior and
could even shift investnent, fromone country to another

because of a fear of that type of litigation.
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MR MASOUDI: Margaret?

M5. BLOOM When you | ook at the trebl e damages
that are possible in the United States, they're a scale
order different fromanything you'll see in any other
jurisdiction. So, | suggest we need to set that aside.

So, if you're |ooking at anything else, it's
nore the likelihood that there's going to be
intervention than what is the renedy that is going to
concentrate the mnd as to what business thinks about
the different jurisdictions.

There is one particular issue in relation to
remedies | would just like to flag up, and that is, you
may wel |l have conflicting renmedies. One jurisdiction
requi res sonething of a conmpany which then conflicts
with a renmedy that's required in another jurisdiction.
That, of course, is very problematic for business and
CONSUNers.

And | astly, there is this issue about what is a
suitable remedy for a very powerful conpany. As an
econom st, | would argue, in a sense, a fine is not an
entirely rational remedy for a very powerful conpany,
because if it's sufficiently powerful, arguably, it can
pass on the fine to its custoners. But we still fine
power ful conpani es in Europe.

MR MASOUDI : Paul ?
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MR. LUGARD: Just a couple of | oose remarks.

| believe that fines can be effective in the
sense that people that are considered to be responsible
for these fines may have a serious problemwthin the
firmgoing forward. On a nore general level, | think
t hat whether private actions are avail able, yes or no,
is a very inportant variable, and so is the possibility
of crimnal enforcenent, but perhaps the nost effective
remedy, if you wish, is the enforcenent record of the
agency.

| f the agency can prove that it consistently
t akes enforcenent action against a certain business
conduct, then that is a very powerful disciplinary fact
of life.

MR, MASOUDI: And finally, Jim

MR RILL: Two points. One, | think a very
strong case could be nade for elimnating punitive, i.e.
trebl e damage type renedi es for conduct beyond the hard
core cartel area, and | think an exam nation of the U S.
woul d be very worthwhile on that score, and | think the
sanme sort of thing was proposed by forner Assistant
Attorney Ceneral Pate.

On the question of crimnal sanctions, | think
one of the best statenents |'ve heard nade in opposition

to the establishnent of crimnal sanctions for
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single-firmconduct was made by Tom Barnett, current
Assi stant Attorney General, at the nost recent OECD
round table on renedi es and sanctions in single-firm
cases. The effect, once again, back to the effect of
single-firmconduct, the effect of single-firmconduct
can be very anbi guous, could be very easily
proconpetitive, and to hold out crimnal sanctions in an
area that's not so well devel oped in jurisprudence |

t hi nk has nuch nore of a chilling effect on
proconpetitive conduct than it has a chilling effect on
anticonpetitive conduct.

MR. MASOUDI : Ckay, thank you.

That exhausts our questions, and surprisingly,
we will conclude a few mnutes early. Thank you all for
com ng. Thank you to our panelists, and we'll see you
at our next session.

(Appl ause.)

(Wher eupon, at 3:44 p.m, the hearing was

concl uded.)
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