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TAD L IPSKY:  Back in 1982, then-former Attorney General 
Edward Levi was speaking at the investiture of Robert Bork 
as a judge of the United States Court of Appeals for the 
District of Columbia Circuit. Part of Professor Levi’s address 
included this observation on judicial authority: 

The investiture of a judge . . . is a reminder of the unique 
authority and power exercised by the federal judiciary, in 
American government, and over so many of the affairs of 
life—authority and power greater and more pervasive than 
that possessed by courts in any other country we would 
regard as modern and in our tradition. Indeed, to give full 
recognition to judicial government, we must use a model, 
which is close to or at least has strong elements of, a theoc­
racy. Learned Hand had a description of this model in his 
warning prediction of a rule by Platonic Guardians. 

The theme of Professor Levi’s address was judicial power 
and its abuse. He noted a comment that had been made by 
Lord Denning, who at that time was the “third-highest judge 
in England,” the Master of the Rolls. Lord Denning had 
been addressing in the U.K. context the power of the courts 
and the rather “touchy subject” of whether that power might 
not be abused or misused from time to time. According to 
Professor Levi, Lord Denning “put this in the form of a 
question: ‘But who is to guard the guards themselves?’ His 
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answer was: ‘You need have no fear. The judges of England 
have always in the past—and always will—be vigilant in 
guarding our freedoms. Someone must be trusted. Let it be 
the judges.’”1 

So the questions for today, as we look back down memo­
ry lane at the Rehnquist Court and the time of Justice 
O’Connor’s service, include: Have we placed within the U.S. 
Supreme Court that type of powerful authority that Professor 
Levi compared to that of Platonic Guardians; were we wise 
to trust them with the authority that they had; and how did 
they exercise that authority in the antitrust field? 

We have an outstanding panel whose qualifications to 
discuss these questions are so well known that I will limit 
myself to the briefest of introductions: Hew Pate, former 
Assistant Attorney General for Antitrust, who clerked for 
Justice Powell in his post-retirement year and then for Justice 
Kennedy on the Supreme Court. Bob Pitofsky, former FTC 
Chairman and renowned antitrust scholar, served as Dean of 
Georgetown Law School and now teaches antitrust law along 
with other subjects. Tom Kauper, a professor of antitrust 
law at the University of Michigan Law School and a former 
Assistant Attorney General for Antitrust. Professor Kauper 
clerked for Justice Potter Stewart on the Supreme Court, and 
perhaps more to the point, Tom was a Deputy Assistant 
Attorney General to Assistant Attorney General William H. 
Rehnquist, who in the early Nixon years was Assistant 
Attorney General in charge of the Office of Legal Counsel. 
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Last but not least, FTC Commissioner Bill Kovacic has 
spent a good deal of time delving into the formerly secret 
archives of the Supreme Court Justices looking for clues 
along the tortuous trail of how they arrived at the momen­
tous antitrust decisions of recent generations. To introduce 
the topics and help us take this look down memory lane, let 
me ask Commissioner Kovacic to start the discussion. 

BILL  KOVACIC:  I first will provide a quick survey of the 
Supreme Court’s antitrust cases during the Rehnquist/ 
O’Connor era, then identify some key themes and develop­
ments in that period, and finish by focusing on the intellec­
tual foundations of the Court’s antitrust jurisprudence. In 
doing so, I will offer my own view and not necessarily those 
of my agency. 

The principal resource for my comments consists of the 
papers of the Justices. I will draw heavily from the work of 
Andy Gavil and from many conversations I’ve had with Andy 
and Jon Baker about the significance of these papers. 

Depending on how you classify individual matters, the 
Supreme Court issued approximately 70 antitrust decisions 
during the Rehnquist/O’Connor era. If we group them by 
categories, the largest number of cases—20 altogether— 
dealt with exemptions and immunities. State action consti­
tuted the main subset of the 20 exemption and immunity 
matters. The second largest body of cases from this era 
involved horizontal restraints. The Dagher 2 decision is the 
latest in a litany that begins with Professional Engineers 3 and 
includes landmarks such as Broadcast Music 4 and Superior 
Court Trial Lawyers.5 The third largest category of matters 
has addressed standing and injury issues associated with the 
Court’s efforts to establish screens and limits on the opera­
tion of private rights of action.6 

Within this period there are also some striking gaps. In the 
1990s the Supreme Court issued fewer antitrust decisions 
than in any single decade since the 1890s. It was a remark­
ably inactive period of Supreme Court jurisprudence in our 
antitrust history. Since 1975 the Court has not had a word 
to say about substantive merger standards. Except for some 
limited reflections in Jefferson Parish,7 the Court has had 
nothing to say for decades about exclusive dealing, a topic 
that has received a great deal of attention in lower courts in 
the past ten years. You have to go back to the Brown Shoe 8 

decision in 1966 or to Tampa Electric 9 in 1961 to find a 
Court decision that has much to say about these topics. It is 
a remarkable period of silence. 

One of the most dramatic doctrinal themes to emerge in 
the Rehnquist/O’Connor era is an express retreat from per se 
rules and greater reliance on reasonableness standards. This 
pattern runs through the Court’s horizontal restraints cases, 
the vertical nonprice cases and, in State Oil v. Khan ,10 treat­
ment of maximum resale price maintenance. 

The vector toward reasonable tests would have been still 
straighter had it not been for some overreaching by Justice 
Lewis Powell in Maricopa.11 The Court voted in its confer­

ence in Maricopa to “DIG” the case—to dismiss certiorari as 
improvidently granted. Justice Powell proposed to Chief 
Justice Warren Burger that the Court give some guidance to 
the trial court about how to address the horizontal restraints 
at issue. Justice Powell’s papers indicate that the Chief Justice 
replied: “Yes, but keep it short.” Justice Powell came back 
with a 15-page, single-spaced document, which toured all of 
the Court’s horizontal restraints jurisprudence and conclud­
ed that the natural path of future doctrinal development had 
to be toward less reliance on bright-line rules. This sent 
Justice John Paul Stevens into low earth orbit. Justice Stevens 
feared that Powell was trying to roll back Socony 12 itself and 
declared that he would resist any further erosion of per se 
rules in this area. 

The dispute between Powell and Stevens escalated, and, 
rather than DIG the case, the Court chose to decide the 
matter on the merits. The result was a 4–3 decision that vin­
dicated the per se rule against horizontal agreements to set 
maximum prices. Had it not been for the overreaching and, 
perhaps, anxiousness on Justice Powell’s part to further cabin 
the use of per se rules, Maricopa would never have entered the 
U.S. Reports in 1982 as a decision on the merits. 

A second key theme has been an incremental, indirect 
erosion of the per se rule against resale price maintenance 
and of the prohibitions of the Robinson-Patman Act. In 
Monsanto13 and Sharp,14 we see the Court forgoing frontal 
assaults on Dr. Miles 15 in favor of indirect attacks.16 

Andy Gavil’s ANTITRUST Magazine article on Lewis 
Powell’s papers documents that Justice Powell was keenly 
aware that a direct assault on Dr. Miles would be counter­
productive.17 While considering Monsanto in 1984, Justice 
Powell considered whether it would be wise to use the case to 
do what the Court had declined to undertake in Sylvania,18 

which is to topple Dr. Miles completely. Powell recognized 
that Congress would have something to say about this and 
perceived that if the Court repudiated the per se ban against 
RPM, the legislature might amend the Sherman Act to 
embed the rule of Dr. Miles directly in the statutory text. 
Powell concluded that it was better to take the path of mak­
ing the requisite vertical agreements harder to establish and 
thereby to limit the rule’s significance indirectly. 

A third noteworthy theme is the creation of standing 
and injury screens, starting with Brunswick19 and running 
through a host of cases, such as Cargill.20 In these decisions, 
the Court made it harder for private litigants to advance tre­
ble-damage claims or claims for injunctive relief. 

The fourth theme is the Court’s great ambivalence about 
how to treat exemptions and immunities. This ambivalence 
did not afflict O’Connor and Rehnquist. These Justices dis­
played an almost uniform and consistent inclination to rein­
force key elements of the state action doctrine. 

The last and, to me, the most striking theme in the 
Rehnquist/O’Connor era is that the most important devel­
opments in doctrine cannot be explained in terms of a con­
servative takeover of the Court. Many of the key adjustments 
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The DNA of modern U.S. antitrust law and policy has two 

strands, one from the Chicago School and one from the 

Harvard School. 

— B I L L  K O V A C I C  

addressed above enjoyed support across the philosophical 
spectrum, and some shifts could not have happened if the 
Court’s liberal coalitions had not joined the effort. 

Consider some examples. Justice William Brennan au­
thored the opinion for the Court in Arco,21 Northwest Whole­
sale Stationers,22 and Cargill. Justices Marshall and Brennan 
voted for the majority in Sharp. Justice Marshall, though he 
initially helped form what would have been a majority to 
affirm the court of appeals in Matsushita,23 changed his vote 
and joined the majority that voted to overturn the Third 
Circuit’s reversal of the trial court’s grant of summary judg­
ment for the defendants. 

Trinko 24 is the most striking example of the operation of 
what I would call the “Chicago-Harvard double helix.” There 
is a tendency to frame the intellectual debate about modern 
antitrust policy in terms of a struggle between the Chicago 
School and post-Chicago School. This vocabulary strikes me 
as uninformative and, even worse, misleading. Framing the 
debate in terms of a Chicago/Post-Chicago debate misses 
the extent to which the modern Harvard School of Phillip 
Areeda, Donald Turner, and Stephen Breyer has played a key 
role in laying the intellectual foundations for non-interven­
tion defaults that so many modern cases have established. 

The DNA of modern U.S. antitrust law and policy has 
two strands, one from the Chicago School and one from the 
Harvard School. The key figures in the Harvard School— 
Areeda, Turner, and Breyer—complement and reinforce 
perspectives often associated solely with Chicago School 
figures, such as Robert Bork, Richard Posner, Frank Easter-
brook, and Antonin Scalia. You can see the strands at work 
most dramatically in Trinko, where the majority includes 
Scalia and Breyer, two administrative law and antitrust 
scholars who choose to defer to the judgments of sectoral 
regulators and who take a skeptical view about the scope and 
application of Section 2. 

When we talk about the intellectual foundations of these 
developments, we should not be talking about a Chicago/ 
post-Chicago debate view; we should be talking about the 
complex intertwining of the two strands of the Chicago-
Harvard double helix and a literature that seeks to displace 
this double helix. Such a model more accurately captures 
what has been taking place in the Supreme Court’s antitrust 
decisions and in the lower courts. 

LIPSKY:  Bill, I’d be interested in the “whys” of some of the 
things you’ve pointed out. The lack of a merger case—is that 

simply a function of the fact that in merger cases you often 
do not get a procedural setting in which to bring it up as far 
as the Supreme Court? Or was the Court declining oppor­
tunities to review merger cases and if so, why? And a related 
question: that gap in the 1990s. Do you tie that to anything 
doctrinal, or is that a byproduct of the elimination of auto­
matic direct appeal? 

KOVACIC:  On the latter point, you see a great change if you 
look back through the Court’s modern experience. The aban­
donment of the direct appeal mechanism was unmistakably 
an important reason that you see fewer things being queued 
up for decision by the Court. 

One thing that one generally does not see in the papers of 
the Justices is a glimpse of what the Court is thinking about 
in the denials of certiorari. Perhaps one of the best indirect 
foreshadowings of what the Court might do in the future 
is a denial of certiorari accompanied by a dissent. Justice 
Rehnquist’s skepticism about per se rules comes into view 
in his dissent from the Court’s denial of certiorari in Berkey 
Photo.25 He wanted the Court to take Berkey and to repudi­
ate the Section 1 ingredient of the judgment below, which the 
Second Circuit sustained. 

In Digidyne,26 Justice Blackmun dissented from the denial 
of certiorari from the Ninth Circuit. When you look at 
Blackmun’s papers on Image Technical Services,27 it is clear that 
the views suggested in Justice Blackmun’s dissent in Digidyne 
became a template for Justice Blackmun’s approach to look­
ing at Image Technical Services. 

Beyond these limited views of the Court’s decision not to 
take certiorari, we don’t have a great deal of information 
from the Justices’ papers about why the Court has declined 
to accept specific matters. 

On merger policy, the interesting questions are the cases 
for which certiorari was not sought. For me the interesting 
question is what would have happened if the Justice Depart­
ment had sought certiorari in Baker Hughes,28 where you had 
arguably the starkest court of appeals decision to that point 
(maybe with Syufy 29 being another contender) that called 
into question key elements of the Supreme Court’s jurispru­
dence from the 1960s. You can only imagine what kind of 
opinion the Court would have written had it reviewed the 
decision below in Baker Hughes. Perhaps Baker Hughes is the 
best guide we have today about what kind of merger opinion 
the Court would write in a merger case, given that two mem­
bers of the unanimous Baker Hughes panel (Clarence Thomas 
and Ruth Ginsburg) are members of the Court. 

LIPSKY:  Bill, I can’t resist a question about the process by 
which these secret papers become available. Is each Justice 
essentially the master of what becomes of his or her own files, 
or is there a standard, so that it wouldn’t be open to a Justice 
upon the day of his retirement just to say, “Here it is, folks. 
It will be spread out down on the Mall. You can come look 
at it.” The corollary question is: What do you think will be 
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the next significant event in terms of access to Court papers 
that might be revelatory about what’s happening in the 
antitrust field? 

KOVACIC:  It is at the discretion of the individual Justice. 
Some members of the Court have been far more cautious 
than others about making their materials available; some 
completely incautious. Justice Marshall made virtually every­
thing in his files available. By contrast, most of his colleagues 
have imposed stricter limits. 

The most interesting future revelations may come from 
collections of papers that are being released over a period of 
a time. Some Justices have imposed a lag on the release of 
their papers or have stipulated that access be withheld until 
the death of all members of the Court who participated in the 
case in question. Within ten years or so, it will be possible to 
get a four- or five-sided view of what took place in the Court’s 
merger decisions in the 1960s, when most of the Court’s 
jurisprudence on this topic was established. 

LIPSKY:  There was certainly a very rich economics and legal 
literature to draw from to assist the Court during the 
Rehnquist years. Bob, you’ve been a significant contributor 
to that literature. Give us your thoughts on the role of the 
intellectual process in the Court and where you see the main 
strands of antitrust development during the Rehnquist/ 
O’Connor years coming from. Is this internally driven or 
externally driven? 

BOB PITOFSKY:  I’m going to end up at a similar point to 
Bill Kovacic, but let me come around to it in a slightly dif­
ferent way. It has been a remarkable 30 or 40 years in U.S. 
antitrust development, in the sense of convergence between 
left and right, avoidance of over-aggressive/under-aggressive, 
antitrust enforcement. The question that I would address is: 
How did we get to this middle ground where, as I have said 
previously, the enforcement program of the Clinton FTC and 
DOJ really from a distance looks very similar to the enforce­
ment policies of the first Bush FTC and DOJ? 

I suggest that the leadership in seeking a sustainable mid­
dle ground did not come from the Supreme Court. The 
Court didn’t take very many cases. The cases they took, with 
a few exceptions, did not initiate major innovations. Instead, 
it seems to me we’ve had this major sea change in American 
antitrust, largely as a result of enforcement agency discretion: 
the rules that were issued, the guides that have been put out 
by the enforcement agencies, case selection, opinion writing, 
the way in which cases were argued. 

Just take merger policy. Merger policy today is so radical­
ly different than it was, let’s say, 30 or 40 years ago. In that 
period, there has been only one Supreme Court case—and 
that case not entirely on the merits—General Dynamics.30 

The most important thing that happened in merger policy 
was the DOJ-FTC merger guidelines, the 1982 Guidelines 
that Bill Baxter initiated, which were reinterpreted in a use­

ful way by Jim Rill and his group, and then reinterpreted 
when the Clinton Administration added an efficiency 
defense. Merger policy is entirely different today than it was 
30 or 40 years ago, but I don’t think the Supreme Court had 
much of anything to do with it. 

Also, there are court of appeals opinions that are tremen­
dously important. Microsoft 31 didn’t make a lot of new law, 
but it made some, and it certainly took a look at tie-in sales 
in a way that others had not in the past, especially in the high-
tech intellectual property context. Toys “R” Us 32 in the 
Seventh Circuit clarified boycott and agreement law. 

Finally, some of the leadership came from academia. The 
predatory pricing issue was opened up by Areeda/Turner. I 
don’t happen to agree exactly with where they came out, but 
they opened the debate and many other people contributed. 
Raising rivals’ costs by Steve Salop, Tom Krattenmaker, and 
their group made a difference. 

Now, you ask, “How can you say that the Court had 
nothing to do with it? Look at this year, three Supreme 
Court cases decided.” But this is a record year in the last 20. 
Also I would point out that the total vote on those three 
cases was 23 to 2. These were three slam-dunk cases, clean­
ing up mistakes that had been made long ago, or in courts 
of appeals. 

You do have, however, one very important area where the 
Rehnquist Court made a difference and Bill has already 
referred to it. That is the decline of per se approaches and the 
increase in flexibility in the way we are directed to address 
both horizontal and vertical restraints: BMI, which took the 
edge off the per se rule against price fixing; Northwest 
Stationers, which did the same for boycotts; overruling, in 
Khan, the maximum resale price maintenance rule by elim­
inating a per se approach; easing off on tie-in sales in the con­
curring opinion in Jefferson Parish. Put all that together and 
what you have is a major change in the United States in 
terms of the way in which, led by the Supreme Court, the 
courts will give a thorough rule of reason examination to all 
but a very few narrow practices. 

LIPSKY:  Bob, is that a good thing, that the intellectual lead­
ership in this direction came from those various sources of 
influence—the scholarship, the agency, the revised guide­
lines, and so forth? Should the Court lead? Is it a fault that 
they didn’t? 

PITOFSKY: There were some other things on their mind, and 
they emphasized constitutional law issues. But as Herb 
Hovenkamp said, I think it’s unfortunate that we haven’t 
heard from the Supreme Court on merger analysis and a 
few other areas. I believe that with the two new Justices you 
are going to see a more active competition agenda in the 
Supreme Court. That would be better for everybody. 

LIPSKY:  Tom, picking up on Bob’s last comment, about the 
other fish that the Court was frying really, how does that 
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influence antitrust? Does it influence antitrust? And if so, 
how? And was that a good or bad thing? 

TOM KAUPER:  I think when you talk about other fish, one 
of the things that I think bolsters part of what Bob said is 
when you look at what cases the Court has elected to take and 
what they have elected to avoid. 

The lack of enthusiasm for merger cases has a flip side, 
which is the almost exuberant way of taking vertical cases, 
cases I always refer to as the “clean-up cases,” cleaning up the 
messes of the 1960s. State Oil and Discon 33 are good exam­
ples. Northwest Wholesale Stationers is another, as is Fortner 
II.34 If you step back and look for a moment, you could say 
that there the Supreme Court took the lead. That was not 
entirely a response to academia. Part of what they have been 
doing is simply corrective. 

Interestingly, before I go on to the question you put to me, 
one of the interesting statistics here—and I think I surprised 
people on the panel when I said it—is since the opinion in 
General Dynamics, we’ve had no merger cases, but we’ve had 
six Robinson-Patman Act cases. Since Justice Rehnquist 
became Chief Justice Rehnquist, we had one more Robinson-
Patman case decided by the Supreme Court than the Federal 
Trade Commission filed in the same period of time. Now, I 
don’t know exactly what that says, except that lawyers tend to 
like the Robinson-Patman Act. It looks like a law. Economists 
don’t like it, which means it’s lawyers’ business. But at any 
rate, that’s where they’ve put their time. 

Let me go to your more immediate question. Back at the 
time of the Warren Court, it seemed pretty clear to me—in 
fact, I wrote a piece talking about it—that you could not 
divorce what they were doing in antitrust terms from what 
they were doing elsewhere. If you look at the language of 
cases like Simpson v. Union Oil Company,35 Klor’s,36 Albrecht 37 

and some of the other vertical cases, the Court speaks in 
terms of preserving the autonomy of small individual entre­
preneurs, of making sure there was equality of opportunity 
for all entrepreneurs, language which you could take straight 
out of the civil rights opinions of that same period of time. 
I think that’s not a coincidence. 

We all know we’ve had a big debate over the years as to 
whether we want a specialized trade court of some kind or are 
we going to rely on generalist courts. We have opted for the 
latter. When you do that, you are going to be dealing with 
judges who decide lots of other kinds of cases, and you can’t 
just put them in little boxes and say, “Well, here’s what they 
did in antitrust as opposed to what they did somewhere else.” 

I think it’s a little harder, in terms of the Rehnquist Court, 
to find themes like the civil rights themes of the Warren 
Court, but I think there are some there. 

In some of the vertical cases, what we are seeing is consis­
tent with the emphasis on property rights that the Court has 
made clear in a variety of other circumstances. But the whole 
notion that as an entrepreneur and a property owner I have 
the right to deal with whom I please and will make the best 

decisions about what in fact my property is going to be used 
for runs through a number of the vertical cases. Indeed, if you 
go back and you read Justice Holmes’s opinion in Dr. Miles, 
he basically says, “This is the property of the business owner; 
they know better than anybody else what to do with it.” In 
Colgate,38 the Court refers to the “long recognized right of a 
trader” to decide with whom it will deal. No such right was 
ascribed in any earlier antitrust case. But such a right was long 
recognized as part of the bundle of rights we identify with 
property. The reemphasis on Colgate in cases like Monsanto is 
thus consistent with this same protection of property theme. 

I think you see it more clearly talking about states’ rights 
issues. The Court, going back to the Southern Motor Car­
riers 39 case, opted essentially to expand the states’ rights doc­
trine by leaving behind any notion that you would have a 
defense only where conduct was coerced by the state, reject­
ing the contrary suggestion in Cantor.40 With that, they 
began the expansion of a states’ rights notion that seems to 
me quite consistent with what they’ve done across the board 
during this whole period of time in a variety of other cases. 
You see it in the expansion of the state action doctrine 
through an unwillingness to examine whether or not there 
was bribery, or consistency with internal state procedures, 
because such inquiries would unduly interfere with the 
states. The preemption decisions, such as Rice 41 and City of 
Berkeley,42 which have been very deferential to the states, 
reflect these same federalism concerns. This is a persistent 
theme, I think, that runs through a number of those cases. 

We can probably find some others, but those are the ones 
it seems to me are the most obvious areas where the work of 
the Court in other fields has impacted or reflected itself in 
antitrust matters. 

LIPSKY:  Let me throw this out, really for you, Tom, or for 
anybody. What you’re saying almost suggests that if you look 
strictly at the substance of antitrust, it seems we might have 
a consensus, on the panel at least, that the importation of eco­
nomics and the scholarship brought about a sort of leveling 
process, a more reasonable, better-tempered approach, depar­
ture from per se rules, and so forth. That’s on the substance. 

But thinking about the immunities, and particularly the 
federalism theme and state action immunity, I wonder, if 
you look at the competition mission broadly, if antitrust 
didn’t lose on its always-unstable border what it might have 
gained at its center in terms of economic rationality. 

KAUPER :  I think you can argue that, particularly with 
respect to the state action doctrine. If you go back and you 
look at Richard Posner’s piece on a suggested program for the 
Antitrust Division, after he gets past mergers and cartel con­
duct, it’s pretty clear that he views state action as something 
which is in a sense counterproductive—that is, the notion 
that it is government that creates the most enduring monop­
oly power—and that we should be very wary about that. 

Well, I think the Court has gone in the other direction. In 
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the City of Columbia 43 case Justice Scalia found that concerns 
over the nature of federalism precluded an examination by 
federal courts into whether the alleged state action was con­
sistent with the state’s own constitution, its own internal 
procedures, or even whether it was the result of bribery or 
other forms of corruption. This of course broadens the 
immunity. It might seem that Ticor,44 where the Court con­
cludes that proper application of the state action doctrine 
requires an inquiry into what the state has actually done to 
supervise the conduct, even to the point of putting state offi­
cials on the witness stand, calls for a degree of interference 
with the states that is not consistent with other state action 
decisions during this period. But in its demand that where 
states have been given authority they must also be held 
accountable the Court is actually mirroring what it has said 
about federalism elsewhere. 

But you see now in a lot of the commentary people try­
ing to figure, “Well, can we take some of this back? Is there 
some way to back off of state action?” It is, I think, in some 
ways counterproductive. 

KOVACIC:  One theme that seems not to have caught the 
Court’s attention through all of these developments is the 
benefit of economic integration as an aim of national policy. 
Perhaps this is partly a function of the way matters are 
briefed. The Justices’ papers make clear that good briefing 
makes a difference. One of the best things the advocates can 
do is to marshal what’s taking place in the academic literature, 
especially if trends in the literature add weight to a position 
being advanced in a case. Good briefing along these lines was 
indispensable to the results in Image Technical Services 45 and 
Matsushita for the successful parties. 

You don’t see efforts in the state action cases to persuade 
the Court that what had been regarded as insulated state 
markets have become integrated, interstate markets. If you 
assume that the effects of the regulatory controls at issue are 
truly intrastate and not interstate, then you might shrug. An 
idea that has not come through to the Court is the notion 
that economic integration today increasingly will suffer if you 
treat certain decisions as being entirely intrastate when they 
truly have significant interstate spillovers. 

LIPSKY:  I have a trio of questions basically along that same 
theme, or I would like to relate it to the same theme. Did 
Rehnquist like dealing with antitrust? 

KAUPER:  No, I don’t think so. In my two years with him at 
the Justice Department, we talked occasionally about anti­
trust, simply because he knew that’s what I had been teach­
ing, and there were a few problems that came up from the 
Antitrust Division. 

I thought Herb Hovenkamp was a little strong when he 
said Rehnquist disliked antitrust. I don’t think I would go 
that far. He didn’t know much about antitrust, but then 
again how many members of the Court do? Stevens and 

Breyer probably more than any others. But he was very skep­
tical about it. There’s no question about that. I think Hew 
maybe can add something to that, but that was certainly my 
impression. 

HEW PATE:  I think you’ve got the better knowledge of the 
man, but in getting ready for this I tried to look at some of 
the numbers you get for each Justice if you added up the 
cases. I guess from the numbers on the Chief, you’d have to 
say one of the biggest themes was an abiding lack of interest 
in antitrust. There were approximately 50 antitrust cases 
decided while he was an Associate Justice, a mere 28 during 
the longer time he was Chief. Now, that may be misleading, 
because I think the decline in the number of antitrust cases 
tracked the decline in the number of cases generally at the 
Court. 

But one thing about being Chief Justice is you can vote 
with your feet and say something about what you are per­
sonally interested in, because the Chief Justice has the opin­
ion assignment power. The number of majority antitrust 
opinions authored by William H. Rehnquist is zero. Among 
all opinions in argued antitrust cases, there is a single opin­
ion authored by Justice Rehnquist while he was Chief; it’s a 

I’m not sure that all this federalism is entirely to the good. 

But I think it has to be the right theme for the legacy of 

the Rehnquist Court on antitrust. 

— H E W  P A T E  

dissent in Ticor Title, saying that the Court hadn’t gone far 
enough in state action. His most extensive opinion while he 
was an Associate Justice—a dissent in City of Boulder 46—sup­
ports the same theme. When he joined state action opinions 
that denied the immunity they generally were unanimous, 
maybe indicating there was no traction there at all for his 
position. 

I think Tom Kauper is exactly right. If there is a Rehnquist 
antitrust theme, it has to be about federalism. The state 
action cases predominate. And then look what else happened 
among the few cases where he’s voting for the plaintiff, ARC 
America 47 and American Stores,48 which are both about letting 
the states have antitrust laws that differ and then letting the 
state antitrust enforcers make different judgments than the 
federal ones. 

You know, I grew up, as Tad said, doing work for Justice 
Powell. He cared a lot about federalism, as much as the 
Chief did. Then, having a federal enforcement job, I lost my 
religion on the federalism point, and I’m not sure that all 
this federalism is entirely to the good. But I think it has to 
be the right theme for the legacy of the Rehnquist Court on 
antitrust. 
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So the idea that  the U.S.  Supreme Cour t  would  say :  

“Wel l ,  yes ,  f ree  markets  are  great ,  but  who needs 

the ant i t r ust  laws? Ant i t r ust  gets  in  the  way o f  a  

rea l l y  f ree  f ree  market ,”  seems to  me to  be f l y ing  

in  the  wrong d i rect ion ,  at  least  in  the  v iew o f  

most  o f  the  count r ies  in  the  wor ld .  

— B O B  P I T O F S K Y  

KAUPER: Justice O’Connor didn’t write much more. I mean 
we’re talking today about the legacy of the Rehnquist and 
O’Connor period. The program puts the two together. But 
she didn’t write very much either. I don’t know quite what 
one reads into that. But if you think about it, there are State 
Oil v. Khan, and her separate opinion in Jefferson Parish, and 
not much more that comes to mind. So between those two, 
there’s very little in terms of what is actually written. 

On the other hand, if you assume, as Hew put it, he can 
assign where he’s interested, and if you assume that means 
that opinions are also assigned to others because they are 
interested, then you see a very considerable influence by 
Stevens, particularly prior to 1986, an influence that seems 
to be reviving again. 

KOVACIC:  I think in Justice O’Connor’s case it’s probably 
the result of the circumstance that so much of her tenure 
overlapped with a period in which the Court issued so few 
antitrust opinions. 

KAUPER:  Right. 

KOVACIC:  If we attempt to assess her interest in the area, one 
theme that comes out of the Justices’ papers is that O’Connor 
had a greater interest in the subject matter. 

KAUPER:  Oh, I’m sure that’s true. 

KOVACIC:  Measured by a continuity of perspective and 
seriousness of analysis, Justice O’Connor’s work really 
stands out. The most interesting files involve Jefferson 
Parish. The materials on the case account for one of the 
thickest folders in the Marshall papers.49 Justice O’Connor 
goes back and forth with Justice Stevens over how to clas­
sify tying and how to evaluate it. When you see the spirit 
of Justice Stevens’s memos in Jefferson Parish, today’s devel­
opments in Independent Ink 50 are somewhat surprising. You 
would not have imagined that he would be the person who 
would take the historical journey through tying and be as 
willing as he was to adjust the treatment of patents. 

Justice O’Connor’s materials in the Marshall papers reveal 
an intensity of concern that shows up in her published opin­
ions, such as State Oil v. Khan.60 You see an unmatched depth 
of interest in analyzing and debating the issues. 

LIPSKY:  Now to shift the question just slightly from one of 
interest in the antitrust laws and comfort with the antitrust 
laws, did Chief Justice Rehnquist believe in competition; 
did he like the antitrust mission? And how about the other 
members of the Court? Is that something that has colored the 
development of the Court’s antitrust doctrine? 

KAUPER:  Well, my sense from the discussions with him is 
he believed a great deal in competition, but he didn’t think 
antitrust had much to do with it, that businesses would do 
best when they were left alone in competitive terms. Now, 
that’s an overly broad statement, and I’m sure he would 
have said—indeed, I know he has said—that cartel activity, 
for example, is not consistent with his notion of the free 
enterprise system. But I think he tended to look at antitrust 
as regulatory and, therefore, with the same suspicion that 
he probably would have thought about airline or trucking 
regulation. 

PITOFSKY:  The idea that antitrust doesn’t have much to do 
with maintaining a competitive market is remarkable. The 
world has moved radically in the direction of free markets and 
away from centralized planning, and now over 100 countries 
think they need an antitrust code in order to protect the 
move in the direction of competition. So the idea that the 
U.S. Supreme Court would say: “Well, yes, free markets are 
great, but who needs the antitrust laws? Antitrust gets in the 
way of a really free free market,” seems to me to be flying in 
the wrong direction, at least in the view of most of the coun­
tries in the world. 

KAUPER:  I don’t think I would put Rehnquist’s views quite 
that strongly. But I do think that he tended to see it as a form 
of regulation which could itself interfere with free enterprise. 

PITOFSKY:  The view would not be unprecedented. Holmes 
probably felt that strongly about the counter-productive 
effect of antitrust. He called price cutters a bunch of knaves. 

LIPSKY:  I’m having a little disconnect here. Let’s focus on 
the belief in the efficiency of competition as an economic 
policy—I mean forget about antitrust law for a moment. Do 
you think Rehnquist saw or, if he didn’t see, would have been 
capable of seeing, how his supportive views of competition 
would in a sense clash with his views under federalism doc­
trine of a strong antitrust role for the states? Do you think 
he was conscious of that tension? Is there any evidence from 
his time on the Court that he tried to deal with that? 

KAUPER:  No, I don’t think he was particularly conscious of 
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the tension. There may be some other members of the Court 
who were. 

PATE:  I don’t think there has been a great deal of recognition 
of that point on the Court in general. Justice Scalia wrote an 
article in 1982 called “The Two Faces of Federalism,”51 which 
suggested that if you really believe in federalism you still 
have to assign a federal role to things involving commerce. 
But that article has not been cited in any opinion that 
expanded federalism concepts, and the Justices don’t seem to 
take account of the fact that expanding states’ rights is going 
to be used as an argument to protect regulatory activity by 
those states. So I think the answer is no, there isn’t much 
recognition of it. 

KOVACIC:  I think it goes beyond simply a state and federal 
matter to larger questions about institutional comparative 
advantage. One of the themes that Tom just mentioned in 
City of Columbia 52 involved the bribery claims surrounding 
the implementation of the land use regime. The plaintiffs had 
claimed that the results that produced the state intervention 
had been paid for by the defendants and that antitrust law 
ought to be used as a supplementary means of undoing cor­
rupt deals. You recall Justice Scalia’s observation for the 
majority: “Well, there are public integrity statutes to deal with 
that” and you don’t need the overlay of antitrust oversight. 

Another case that raises key issues of institutional com­
parative advantage is Trinko. Aside from the Court’s treat­
ment of the specific allegations and a result that strikes me 
as reasonable in the context in question, you see a broad, 
undocumented discussion about the relative competence of 
antitrust courts and regulatory bodies. The Court majority 
in effect says: “You’ve got a collateral regulatory regime that’s 
overseeing and monitoring the conduct in question, and 
that’s enough.” That is not the position the Court took in 
Otter Tail,53 which was issued soon after Rehnquist joined 
the Court and in which he issued a concurring opinion that 
dissented in part. 

A key shift in this period has the Court taking a more flat­
tering view of the role of public utility oversight and its effi­
cacy, as opposed to antitrust oversight. This has powerful con­
sequences, given the frequency with which those two systems 
rub up against each other. 

LIPSKY:  Well, two related questions to extend from that. 
One is: Is there any strain of tradition or legal concept that 
is currently popular with the Court, or even evident in the 
Court, that would lead the Court ever to question a legisla­
tive judgment to throw a question of how our economy 
should be organized into a regulatory context? Is the rule that 
“if a legislature places it into the regulatory context, that’s the 
end—we don’t reexamine that judgment at all?” Is there any­
thing in U.S. Supreme Court doctrine that would permit or 
encourage such a reexamination? 

I can’t resist pointing out that in Europe we have exactly 

the opposite model, where there is, at least at the intellectu­
al level, a kind of total fusion and unity between the compe­
tition rules of the European Union and the notion of eco­
nomic integration, and there are serious obligations placed 
right in the very first critical Articles of the European Union 
Treaty, obligations placed on the Member States not to con­
duct themselves in ways that distort the “Single Market.” 

So, to repeat, with that background, is there any model of 
analysis that would lead the Supreme Court to question that 
when the legislature draws the border between competition 
and state action, there is anything to do other than lament the 
result? Up to now the predominant Court reaction seems to 
be, “When we tried to second-guess the legislature, we ended 
up in the Lochner 54 mess and we’ll never repeat that again. 
Just look what happened in the 1930s.” 

PATE:  Well, it’s sort of interesting. If you read Independent 
Ink today, you have this opinion that just swims around 
every potential source—academic, the agency guidelines, 
and court opinions. It’s a very sort of constitutional style of 
decision making. So maybe if there’s going to be an antitrust 
renaissance, then the Justices on the Court who are fascinat­
ed with importing foreign law can now start citing European 
Commission decisions and it will come in that way. 

KOVACIC:  Look at how often in some of its formative opin­
ions the Court steps forward, as it did in Independent Ink 
today, and says, “There is now a consensus. It is a clear con­
sensus.” That rhetorical approach appears in State Oil v. 
Khan, where Justice O’Connor says, “There is now a clear 
consensus that maximum RPM should not be subject to per 
se condemnation.” 

In Trinko the Court waves its hands and says, “We all 
know now that antitrust courts should display humility in 
looking at what regulatory agencies do.” You can read the 
opinion in vain for footnotes that display the consensus. 
Breyer and Scalia know that the relevant literature on these 
points features a sharp division of opinions, yet they cite 
none of it. It is almost a magic wand trick to say, “The con­
sensus now exists” without documenting, at least with some 
cites to the literature, the basis for that view. You start to won­
der: How do we know we have attained a consensus? How do 
you intuit that the consensus exists? 

My sense is that two forces play a role in shaping this 
kind of decision making. One is the way the cases are briefed. 
Among the briefs that have made a difference are those that 
worked hard to say, “Here’s the literature, here’s the empiri­
cal data that supports or undermines assumptions on which 
you’ve been working, and you ought to rethink those assump­
tions.” It’s clear that the advocates have a key role to play in 
doing that. 

The second reflection involves the way one can challenge 
assumptions by marshaling empirical data. In the case of state 
action, if the Court thinks that the effects at issue typically are 
purely intrastate effects, the advocate ought to be seeking and 
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presenting empirical data that shows the effects have impor­
tant interstate implications. The advocate should attempt to 
identify benefits from economic integration that the Court 
seems to be underestimating. In State Oil v. Khan the Court 
said, “When the facts change, we’ll change our mind too.” 
One way to get a reconsideration of previous assumptions is 
to marshal evidence that the facts have changed. 

A noteworthy example of this approach, and an example 
underscored in Andy Gavil’s work, is Donald Turner’s brief 
for the Motor Vehicle Manufacturers in Sylvania. In red ink 
on the cover of his copy of Turner’s brief, Justice Powell 
wrote, “This is worth reading.” I suspect that one reason 
Justice Powell thought the brief was worth reading is that it 
used the literature and empirically oriented commentary to 
offer new look at the subject. 

PITOFSKY: I have only looked at the head notes for Indepen­
dent Ink, so I don’t want to comment on it. But on Khan I 
think there are a couple of points worth noting. One is the 
scholarship was unanimous that characterizing maximum 
resale price maintenance as illegal per se is a bad idea. Also the 
amicus briefs were close to unanimous, including an amicus 
brief by the Clinton Administration saying that a per se rule 
against maximum resale price maintenance makes no sense 
at all. 

Why would we be surprised that an intelligent group of 
people would look at all that, would look at the arguments 
pro and con, and overwhelmingly say, “Why would we want 
a per se rule in an area like this? To the extent that there’s any 
argument at all in this area, it is that we may mistake maxi­
mum for minimum resale price maintenance, but we ought 
to be able to work that out in a rule of reason analysis.” 
That, it seems to me, is what produces significant, virtually 
unanimous moves. 

KAUPER:  I think, to go back again to this consensus point, 
the enthusiasm for taking vertical cases arose out of that con­
sensus. If I can go back to a moment ago when I talked about 
the Rehnquist view, I would note so you know the time-
frame, that I was his Deputy from 1969–1971. What antitrust 
were we talking about in 1969? I would suggest that if we were 
to put this panel back in 1969 and say, “What do you think 
about antitrust as it now exists?” we would all be skeptical. So 
I’m not sure his view was all that different, at least at that 
moment. Now, what happened after that is a little different. 

But finally, to go back to the state action point, I don’t 
think there is a consensus among people outside the Court 
as to where we should be going with that. I don’t think there 
is any realistic possibility that you are going to see any major 
change coming from this Court until some greater consen­
sus for shifting away from where we are now develops. I 
don’t see that coming at the immediate moment. 

LIPSKY:  Let me dip back a few comments ago and talk a lit­
tle bit about the role of economic reasoning in the Court’s 

decisions. We’ve discussed Khan, we’ve discussed Independent 
Ink, both circumstances where I think the Court was look­
ing at an old principle, something taken from the “ghost 
fleet”—of old cases—well, I guess that’s not really the right 
term, because some are still precedents that continue to have 
some impact on litigation. Cases like Khan and Independent 
Ink wouldn’t arise, I suppose, if the old precedents were dead. 
But the style of the opinion was: “Here is a little bit of junk 
that we’re clearing away.” The consensus of the commentary 
is very much in favor of what they are doing. 

I want you to address, for a second, the question of how 
far the Court will go in spinning out an economic analysis of 
its own. I mean suppose that a merger case got into the 
Supreme Court and they were trapped with a substantive 
review and really didn’t have anything crazy to deal with. 
Suppose the Court was actually going to have to work 
through the framework of substantive merger analysis; what 
is the role and significance of market definition and market 
share; and what are they going to say about concentration 
and what about the various competitive effects? These are all 
very important and very difficult questions. Even if you talk 
to professional antitrust economists of goodwill and high 
intelligence, it’s easy to get disagreement. 

I perceived that Matsushita and Brooke Group 55 were both 
occasions when, if you were sympathetic to the principle of 
jury trials and the idea of the role of the expert and who 
decides what the facts are, you should have been very sur­
prised to see in Matsushita the Court say, “We’re going to take 
this expert opinion that says there was a predatory price-
fixing conspiracy and just throw it out. It’s not plausible.” 
And similarly in Brooke Group, the testimony about the oli­
gopolistic disciplinary pricing by a firm with 11 percent of 
the market, a market presided over by two giants. And then 
you get the whole Daubert 56 line of cases. 

So the broad question is: Is the Court willing to delve into 
economics to a degree that is more than just putting a rub­
ber stamp or seal of approval on the consensus that has 
already been generated externally, as we’ve suggested might be 
the case with some of these recent so-called clean-up deci­
sions? Or is the Court ready to step up to the plate on eco­
nomic analysis? Do they have a good lineup to take a merg­
er case and really get into the issues—or a unilateral conduct 
case like LePage’s 57 or what have you—and really take a swing 
at some of the most difficult issues from the perspective of 
economic policy and where it fits into antitrust? 

KAUPER:  I don’t know that there’s an answer to that. I get 
very skeptical about their ability to handle some of these 
kinds of issues. It’s one of the reasons I was not anxious to see 
them take the LePage’s case, which it seems to me had a 
potential for disaster. 

The Court has a tendency to freewheel. You can go all the 
way back to the Topco case.58 The government never really 
argued there was a per se violation, but there went the 
Supreme Court off on a frolic of its own. 
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PATE:  If you look at what they have done elsewhere, it’s very 
hard to make an argument that this Court, at least up until 
it has gotten two new members, is very much moved by any 
idea of its own limits, that there’s any area where it wouldn’t 
be willing to move in. Look at the Sentencing Guideline 
cases, campaign finance, really major areas. They have said, 
“We’ll handle it. We’ll not defer to the legislature and we’ll 
take on very fundamental things.” And, as you say, they do 
it in a freewheeling way. 

PITOFSKY:  I agree with that. They’re not shy and they’re not 
timid about their own abilities to take on these tough, com­
plicated questions. So far, with the enormous decline in the 
number of cases they take, and all the constitutional law 
non-business sector issues that they’ve been addressing, 
they’ve stayed away from antitrust, and I hope and expect that 
that will not continue with this new group. 

I think most people believe the FTC and DOJ Guidelines 
on mergers is about where American law ought to be. But as 
Hew pointed out to me, until the Supreme Court says “we’re 
there too,” it really is an uncertain area. I think it is very 
important for the Supreme Court to ratify that part of the 
Guidelines that they are comfortable with. 

Last point. To decide a merger case, the Court doesn’t 
have to rewrite every section of the Guidelines. They need 
only address the issue that determined the result in the case, 
the way lower courts usually do—for example, the way that 
the District Court addressed the issue of product markets and 
submarkets in FTC v. Staples.59 

PATE:  “Convergence” is the word that describes their role. 
They’re not making up the ideas. But the convergence of 
telling scholars and everybody else what is the arena in which 
you can argue with each other—they do that. I mean, today, 
we all ran around, and Steve Calkins printed up copies of 
Independent Ink. He wouldn’t have printed up a newly arriv­
ing law review article. The reason is because they get to say 
where the convergence is headed, but that is not because 
they think it up. 

KOVACIC:  The curiosity with the long silence on substantive 
merger standards—31 years since Citizens & Southern 
National Bank 60—is: Where would the Court draw the lines 
today? The last time the Court drew the lines it set extraor­
dinarily sensitive, hair-trigger thresholds, displayed acute 
skepticism of efficiencies in P&G,61 and generally imposed 
breathtaking limits on horizontal and vertical mergers. What 
will the Court use as the focal point for adjustment in its next 
case? Will the Court use the federal merger guidelines to set 
things in about the right place by seeking to catch a six-to­
five transaction, or will the Court be receptive to setting a 
more permissive threshold of concern? Where are they going 
to set the new framework, given that the prevailing Supreme 
Court jurisprudence is so old? 

The other thing that I think comes out of the Court’s 

papers is: When they decide to revise merger doctrine, where 
will they get their ideas? The framework for Matsushita was 
written by a law clerk, who happened to be a student of 
George Priest’s and who happened to have absorbed George 
Priest’s view on predatory pricing. His bench memo for 
Justice Marshall became the template for Justice Powell’s 
opinion in Matsushita. 

To reconstruct the dialogue, a law clerk in Powell’s cham­
bers seems to have told Marshall’s clerk, “I hear you’ve got an 
interesting memo. Could I see that?” If you do the side-by­
side comparison of the bench memo from the Marshall clerk 
and the Powell opinion, they’re strikingly similar. That’s 
where the framework came from. Who would have devised 
a model that predicted that, in this case, the clerks would be 
the means through which the Court would absorb ideas that 
informed the decision? 

When California Dental Association v. FTC 62 was argued, 
I suspect a large number of people would have wagered that 
Justice Breyer would write the opinion. Few, I expect, 
thought that Justice Souter would write for the majority. In 
discussions about the Court’s opinion, I can imagine Justice 
Breyer reminding Justice Souter that he had studied antitrust 
for a lifetime and that his judgment on these issues was wor­
thy of deference. 

These and other episodes suggest that it is much less easy 
to predict where the members of the Court will get their ideas 
and how they will make their decisions that one might think 
from a distance. 

I  don’t  th ink Dagher  gives  me a  whole  lot  o f  conf i ­

dence in  the way they  do th is  fo rm o f  ana lys is .  

— T O M  K A U P E R  

KAUPER:  I think that’s right. I don’t think it’s a question of 
whether they’re willing to act; it is a question of what they are 
going to act on and how capable they are of dealing with it. 
Bill already has made the point about briefing, and so on. 

I must say I don’t think Dagher gives me a whole lot of 
confidence in the way they do this form of analysis. The 
opinion itself has a lot of rather troublesome things, includ­
ing a rather remarkable statement that vertical price fixing 
is not per se illegal. I must say that the analysis in Dagher is 
sufficiently disturbing that I wanted to know whether any 
other members of the Court read the opinion before it was 
released. 

KOVACIC:  Tom put his finger on a real puzzle here, because 
when you look at the other folders, they talk about these 
things. They routinely send notes to each other saying, “I 
don’t like that footnote.” Can you imagine that Justice Breyer 
did not put that draft in his briefcase and take it home and 
say, “I am going to read this one with particular interest and 
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care.” One wonders whether he saw that parenthetical and 
said, “Wait a minute—that’s not technically accurate.” You’d 
expect Professor Breyer or Professor Scalia or Justice Stevens 
to say, “There’s something wrong with this picture,” and at 
least send the kind of note that the Justices are accustomed 
to sending that says, “Tweak this passage for me.” 

The fact that the opinion walks out the door makes you 
think, perhaps as Herb Hovenkamp was saying before, that 
this was the penultimate draft and they failed to give the final 
draft to the printer. 

LIPSKY: It’s time to get into the home stretch. I want to tran­
sition to comments that I hope Hew will make. We’ve had a 
lot of profound changes in the composition of the Court just 
recently. The passing of Chief Justice Rehnquist now takes 
the stewardship of the Court from the hands of someone 
who, I gather we regard it as undeniable, didn’t really like tak­
ing up antitrust—he didn’t seek opportunities to deal with it, 

he didn’t steer the Court toward issues in the antitrust field. 
Now we have a new Chief Justice and we’ve got a very dif­
ferent-looking composition of the Court, without Rehnquist 
and O’Connor, but now with Roberts and Alito. 

I offered Hew the opportunity to be the forward-looking 
part of this mostly backward-looking panel. Hew, if I can ask 
you, where are we going with this new membership and this 
new era beginning now? 

PATE:  Well, I don’t know if there is going to be more inter­
est. There has definitely been a shift. 

Take a look at the numbers I’ve put together at the bottom 
of this chart on the pro-plaintiff vote compared to the pro-
defendant vote of the Justices on antitrust cases during the 
Rehnquist era. If you just put a circle around the number that 
is higher, it almost makes a little graph in the decline of sup­
port for plaintiffs over the years, as these Justices have shift­
ed. Stevens holds the highest number in terms of support for 

Voting Agreement in Antitrust Cases During Rehnquist Era † 

Douglas Brennan Stewart White Marshall Burger Blackmun Rehnquist 

Douglas X 78 (7/9) 60 (6/10) 50 (5/10) 67 (6/9) 30 (3/10) 40 (4/11) 30 (3/10) 

Brennan 78 (7/9) X 59 (16/27) 68 (38/56) 98 (52/53) 65 (31/48) 78 (42/54) 60 (34/57) 

Stewart 60 (6/10) 59 (16/27) X 71 (22/31) 59 (17/29) 68 (21/31) 68 (21/31) 81 (21/31) 

White 50 (5/10) 68 (38/56) 59 (17/29) X 75 (43/57) 65 (34/52) 81 (52/64) 61 (44/72) 

Marshall 67 (6/9) 98 (52/53) 55 (17/31) 75 (43/57) X 71 (34/48) 80 (44/55) 60 (35/58) 

Burger 30 (3/10) 65 (31/48) 68 (21/31) 65 (34/52) 71 (34/48) X 76 (37/49) 77 (40/52) 

Blackmun 40 (4/11) 78 (42/54) 68 (21/31) 81 (52/64) 80 (44/55) 76 (37/49) X 66 (43/65) 

Rehnquist 30 (3/10) 60 (34/57) 81 (21/31) 61 (44/72) 60 (35/58) 77 (40/52) 66 (43/65) X 

Powell 43 (3/7) 71 (32/45) 74 (20/27) 68 (34/50) 79 (34/43) 85 (40/47) 76 (34/45) 81 (38/47) 

Stevens X 71 (34/48) 65 (13/20) 80 (47/59) 69 (33/48) 61 (25/41) 64 (38/59) 61 (41/67) 

O’Connor X 68 (21/31) X 49 (19/39) 75 (21/28) 100 (19/19) 56 (22/39) 86 (36/42) 

Scalia X 80 (8/10) X 50 (9/18) 67 (8/12) X 61 (11/18) 78 (21/27) 

Kennedy X 67 (6/9) X 53 (9/17) 55 (6/11) X 59 (10/17) 80 (20/25) 

Souter X X X 63 (5/8) 0 (0/2) X 75 (6/8) 88 (14/16) 

Thomas X X X 33 (2/6) X X 33 (2/6) 86 (12/14) 

Ginsburg X  X  X  X  X  X  X  88 (7/8) 

Breyer X  X  X  X  X  X  X  75 (6/8) 

Voting for Plaintiff/Defendant in Civil Antitrust Cases During Renhquist Era † 

Douglas Brennan Stewart White Marshall Burger Blackmun Rehnquist 

Plaintiff 60 (6/10) 59 (33/56) 37 (11/30) 59 (39/66) 60 (34/57) 39 (20/51) 55 (35/64) 29 (22/75) 

Defendant 40 (4/10) 41 (23/56) 63 (19/30) 41 (27/66) 40 (23/57) 61 (31/51) 45 (29/64) 71 (53/75) 

Methodology Chart 1 (Agreement): This chart measures voting agreement in antitrust cases on a binary basis, i.e., whether two Justices agreed in the judg­
ment of the Court. If a Justice concurred or concurred in the judgment, he or she is treated as agreeing with the Justices in the majority on the judgment. If a 
Justice concurred in part and dissented in part or just dissented, he or she is treated as not agreeing with the judgment of the Court and thus those in the major­
ity. The percentage given equals the number of times two Justices agreed/the number of times two Justices had the opportunity to agree. The chart is dissimi­
lar to the voting matrix developed by the Harvard Law Review, which is not done on a binary basis. The cases considered for purposes of this analysis had at 
least one holding respecting an antitrust statute, including the Sherman Act, Clayton Act, and Robinson-Patman Act. 
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plaintiffs. Kennedy is evenly balanced. But the pattern is 
pretty clear. 

As to interest, I don’t know. You can say that Breyer and 
Scalia are more interested in antitrust. Maybe so. I had the 
privilege of being on a panel with Justice Scalia where one of 
the subjects was going to be Trinko. I was involved in Trinko, 
and so I thought this was just the greatest thing that had ever 
happened and how wonderful it was going to be. He opened 
the panel by asking whether we couldn’t find a more inter­
esting case to talk about. So interest is a matter of degree. 

But Justice Scalia and Breyer have more interest certainly 
than the Chief and some others. Maybe there will be a gener­
al increase in the number of business cases taken. Certainly 
that would be consistent with some of Chief Justice Roberts’s 
career as an advocate in the Court and the type of cases he had. 

As to where they will be on antitrust, it is sort of interest­
ing. Chief Justice Roberts as a lawyer ended up being an 
advocate for plaintiffs in monopolization cases very fre­

quently. He represented the plaintiffs in, of all things, the 
Independent Service Organizations case, CSU v. Xerox,63 Intel 
v. Intergraph,64 and several others. So you might say, “Gee, 
maybe there’s a possibility he will be more plaintiff-friendly.” 
He was in the Microsoft 65 case for the plaintiffs, but really on 
the judicial misconduct issue more than others. 

On the other hand, I went back and I looked at an article 
that he had put out in 1994 on the question: “Do we have a 
conservative Supreme Court?”66 I think this quote, which I’ll 
just read, may give you an indication of his level of attention 
to and knowledge of antitrust issues. The feel of it may tell 
you something. This was written in 1994, right after Kodak.67 

He says: 

In the antitrust area, the Court seems to regain its equilib­
rium after the dizzying Kodak decision of two Terms ago. 
That decision surprised most observers by upholding a 
predatory pricing verdict based on dubious if not implau­
sible economic theory. In the 1992–93 Term, in three deci-

Powell Stevens O'Connor Scalia Kennedy Souter Thomas Ginsburg Breyer 

43 (3/7) X X X X X X X X 

71 (32/45) 71 (34/48) 68 (21/31) 80 (8/10) 67 (6/9) X X X X 

74 (20/27) 65 (13/20) X X X X X X X 

68 (34/50) 80 (47/59) 49 (19/39) 50 (9/18) 53 (9/17) 63 (5/8) 33 (2/6) X X 

79 (34/43) 69 (33/48) 75 (21/28) 67 (8/12) 55 (6/11) 0 (0/2) X X X 

85 (40/47) 61 (25/41) 100 (19/19) X X X X X X 

76 (34/45) 64 (38/59) 56 (22/39) 61 (11/18) 59 (10/17) 75 (6/8) 33 (2/6) X X 

81 (38/47) 61 (41/67) 86 (36/42) 78 (21/27) 80 (20/25) 88 (14/16) 86 (12/14) 88 (7/8) 75 (6/8) 

X 63 (25/40) 80 (16/20) X X X X X X 

63 (25/40) X 62 (26/42) 64 (16/25) 64 (16/25) 69 (11/16) 57 (8/14) 75 (6/8) 63 (5/8) 

80 (16/20) 62 (26/42) X 83 (19/23) 64 (16/25) 69 (11/16) 79 (11/14) 63 (5/8) 63 (5/8) 

X 64 (16/25) 83 (19/23) X 84 (21/25) 88 (14/16) 86 (12/14) 88 (7/8) 75 (6/8) 

X 64 (16/25) 64 (16/25) 84 (21/25) X 75 (12/16) 71 (10/14) 88 (7/8) 75 (6/8) 

X 69 (11/16) 69 (11/16) 88 (14/16) 75 (12/16) X 79 (11/14) 88 (7/8) 75 (6/8) 

X 57 (8/14) 79 (11/14) 86 (12/14) 71 (10/14) 79 (11/14) X 88 (7/8) 88 (7/8) 

X 75 (6/8) 63 (5/8) 88 (7/8) 88 (7/8) 88 (7/8) 88 (7/8) X 75 (6/8) 

X 63 (5/8) 63 (5/8) 75 (6/8) 75 (6/8) 88 (7/8) 88 (7/8) 75 (6/8) X 

Powell Stevens O'Connor Scalia Kennedy Souter Thomas Ginsburg Breyer 

37 (17/46) 62 (39/63) 24 (10/41) 40 (10/25) 48 (11/23) 27 (4/15) 8 (1/13) 33 (2/6) 12.5 (1/8) 

63 (29/46) 38 (24/63) 76 (31/41) 60 (15/25) 52 (12/23) 73 (11/15) 92 (12/13) 67 (4/6) 87.5 (7/8) 

Methodology Chart 2 (Plaintiff/Defendant): This chart measures the number of times a particular Justice voted for the plaintiff or defendant in an antitrust 
case. The Court's decisions were classified as for the plaintiff or for the defendant depending on whether the disposition of the majority favored the plaintiff (the 
party filing the antitrust claim, even if it was a cross-claim) or the defendant (the party defending against the antitrust claim). Then, those Justices in the majority, 
concurring, or concurring in the judgment were classified as agreeing with the Court and thus voting in favor of the party the Court favored. The Justices concurring 
in part and dissenting in part and dissenting were classified as disagreeing with the Court and voting for the opposite party. The cases considered for purposes of 
this analysis had at least one holding respecting an antitrust statute, including the Sherman Act, Clayton Act, and Robinson-Patman Act, except United States v. United 
States Gypsum Co. (1978), and Hartford Fire Insurance Co. v. California (1993), were not factored into this analysis. 

† Prepared by R. Hewitt Pate and Ryan A. Shores, members of Hunton & Williams Competition Practice Group. 
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sions the Court returned to a regime in which the objective 
economic realities of the marketplace take precedence over 
fuzzy economic theorizing or the conspiracy theories of 
plaintiffs’ lawyers. This is bad news for professors and 
lawyers, good news for business. 

I leave to you what the tenor of that article reveals. 
As for Judge Alito, now Justice Alito, in terms of cases 

we’ve been talking about, he was on the original panel opin­
ion in LePage’s v. 3M, was in dissent in the en banc case 
there. I don’t know what this tells you, but to bring it full cir­
cle, one trivia question might be: What other Justice currently 
sitting on the Court dissented in Ticor Title ? That would be 
now Justice Alito while he was on the Third Circuit.68 

So I’ll stop with that. 

LIPSKY:  Unless any of the other panelists have a burning 
desire to make a final comment, let me just express the hope 
that, like most good rock music groups, their best work tends 
to come around again. So for those of you who are still 
watching the cable channels after “The Daily Show” and the 
“Colbert Report,” in addition to the ads for the Ginsu Knives 
and the various miracle air purifiers, maybe we’ll see a CD of 
“White Marble Memories: The Rehnquist/O’Connor Court 
and Their Antitrust Output.”� 
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