REGULATORY ALERT

NATIONAL CREDIT UNION ADMINISTRATION
1775 DUKE STREET, ALEXANDRIA, VA 22314

DATE: July 2001 NO: 01-RA-06
TO: All Federally-Insured Credit Unions

SUBJECT: Regulation E (Electronic Fund Transfers)
ENCL.: Federal Reserve System 12 CFR Part 205

The Federal Reserve Board (FRB) has amended Regulation E (Electronic Fund
Transfers) to require disclosure of certain automated teller machine (ATM) fees.
This amendment stems from the Gramm-Leach-Bliley Act's amendments to the
Electronic Fund Transfer Act. Many ATM operators imposing such fees already
disclose fee information to satisfy existing regulatory and network requirements.

As a result of this amendment:

ATM operators imposing fees for providing an electronic fund transfer
(EFT) service or balance inquiry must post a notice in a prominent and
conspicuous location on or at the ATM,;

ATM operators must disclose that a fee will be imposed and the amount of
the fee, either on the screen of the ATM or on a paper notice, before the
consumer is committed to completing the transaction; and

the credit union must provide initial disclosures when a member contracts
for an EFT service, including a notice that a fee may be imposed by (1) an
ATM operator not holding the consumer’s account, or (2) any national,
regional, or local network used to complete the transaction.

The official FRB staff interpretations of the revised rule provide guidance on:

interchange system fees,
display of the transaction fee, and

specific fee notices.




In an effort to provide adequate time to make any necessary systems changes,
mandatory compliance is delayed until October 1, 2001.

The FRB’s amendment, with FRB staff interpretations, is enclosed. A notice
describing the FRB’s action and the comments received is available on the FRB’s

web site (www.federalreserve.gov/boarddocs/press/boardacts/2001) or from
their Public Affairs Department at (202) 452-3204.

Sincerely,

s/

Dennis Dollar
Acting Chairman
National Credit Union Administration Board

Enclosure



FEDERAL RESERVE SYSTEM

12 CFR Part 205

[Regulation E; Docket No. R-1077]

Electronic Fund Transfers

AGENCY: Board of Governors of the Federd Reserve System.

ACTION: Findrule

SUMMARY: TheBoad is publishing revisons to Regulation E, which implements the Electronic Fund
Transfer Act. The revisons implement amendments to the act contained in the Gramm-Leach-Bliley
Act that require the disclosure of certain fees associated with automated teller machine (ATM)
transactions. The amendments require ATM operators that impose a fee for providing eectronic fund
transfer servicesto post anotice in a prominent and congpicuous location on or a the ATM. The
operator must also disclose that afee will be imposed and the amount of the fee, either on the screen of
the machine or on a paper notice, before the consumer is committed to completing the transaction. In
addition, when the consumer contracts for an dectronic fund transfer service, financid indtitutions are
required to provideinitia disclosures, including a natice that afee may be imposed for ectronic fund
transfersinitiated at an ATM operated by another entity.

DATES: Thisruleiseffective March 9, 2001; however, to provide adequate time to make any
necessary systems changes, mandatory compliance date is delayed until October 1, 2001.

FOR FURTHER INFORMATION CONTACT: John C. Wood, Counsdl, or David A. Stein,
Attorney, Division of Consumer and Community Affairs, Board of Governors of the Federd Reserve
System, Washington, D.C. 20551, at (202) 452-2412 or (202) 452-3667.

SUPPLEMENTARY INFORMATION:
|. TheElectronic Fund Transfer Act

The Electronic Fund Transfer Act (EFTA or Act), 15 U.S.C. 1693 et seq., enacted in 1978,
provides a basic framework establishing the rights, liahilities, and responghilities of participantsin
electronic fund transfer (EFT) systems. The Board's Regulation E (12 CFR part 205) implements the
Act. Types of transfers covered by the Act and regulation include transfers initiated through an ATM,
point-of-sale terminal, automated clearinghouse, telephone bill-payment plan, or home-banking
program. The Act and regulation prescribe restrictions on the unsolicited issuance of ATM cards and
other access devices, disclosure of terms and conditions of an EFT service; documentation of EFT
services by means of termind recel pts and periodic account statements; limitations on consumer liability
for unauthorized transfers; procedures for error resolution; and certain rights related to preauthorized
EFT services.



The Official Staff Commentary (12 CFR part 205 (Supp. 1)) interprets the regulation, and
provides guidance to financid indtitutions in applying the regulation to specific transactions. The
commentary is a subdtitute for individua staff interpretations; it is updated periodicaly, as necessary, to
address sgnificant questions that arise.

EFTA coverageis not limited to traditiond financia ingtitutions holding consumers' asset
accounts. For EFT services made available by entities other than an account-holding financia
ingtitution, the act directs the Board to assure, by regulation, that the provisons of the act are made
gpplicable.

II. The Gramm-L each-Bliley Amendmentstothe EFTA

The Gramm-Leach-Bliley Act (GLBA), Pub. L. 106-102, 113 Stat. 1338, amended the
EFTA. Sections 702, 703, and 705 of the GLBA require disclosure of ATM fees (sometimes referred
to as “ surcharges’) imposed by ATM operators. Many ATM operators-including financid indtitutions
that impose such afee--currently disclose information about the fee to satisfy existing regulatory and
network requirements.

Section 702 of the GLBA amends section 904(d) of the EFTA regarding services provided by
entities other than the account-holding inditution. An ATM operator that imposes afee on a consumer
for EFT servicesisrequired to post a notice of that fact in a prominent and conspicuous location on or
a the ATM. The ATM operator must also disclose that afee will be imposed and the amount of the
fee, either on the screen of the ATM or on a paper notice, before the consumer is committed to
completing the transaction. No fee may be imposed unless proper notice is provided and the consumer
elects to complete the transaction.

Section 703 of the GLBA amends section 905(a) of the EFTA regarding the disclosure of terms
and conditions at the time a consumer 9gns up for EFT sarvices. The financid ingtitution holding the
consumer’s account must include in itsinitiad disclosures anotice that afee may be imposed by (1) an
ATM operator not holding the consumer’ s account, or (2) any nationd, regiond, or loca network used
to complete the transaction.

Section 705 of the GLBA amends section 910 of the EFTA regarding liability of financid
inditutions. ATM operators are not liable for failing to comply with the requirement to post notice if the
notice posted at an ATM is subsequently removed, damaged, or dtered by any person other than the
ATM operetor.

IIl. Revisionsto Regulation E Implementing the GLBA Amendmentstothe EFTA

In July 2000, the Board published proposed revisons to Regulation E to implement the EFTA
amendments made by the GLBA. (65 FR 44481, July 18, 2000.) The proposa pardleled the
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datutory provisons for the most part. The Board received approximately 50 comment letters. The
magority of comments on the proposed revisons were from financid inditutions and industry
asociations. Several commenters requested action outside the scope of the Board' s authority, such as
deleting the statutory requirement to post a sign about fees at the ATM as unnecessary and burdensome
or prohibiting ATM surcharges.

In general, most commenters supported the Board' s proposed revisons. Many industry
commenters, however, requested alonger period than 30 days after issuance to comply with afina rule.
They dtated that while the proposed revisons will not require extensve software or other system
changes, ATM operators will need more than 30 days to implement them. In response to comments
received, the mandatory compliance date for the final ruleis October 1, 2001.

Pursuant to its authority under section 904(a) of the EFTA, the Board is adopting afind rule
amending Regulation E to implement sections 702 and 703 of the GLBA. Thefind rule is subgantialy
gmilar to the proposal with some technica and editorid revisons. To facilitate compliance, anew §
205.16 addresses in asingle location most of the rules related to disclosure of feesby ATM operators.
Bdow is a section-by-section andysis of the find rule.

V. Section-by-Section Analysisof the Final Rule
Section 205.3 -- Coverage

3(b) Electronic Fund Transfer

Section 205.3(b) generdly defines the term “eectronic fund transfer.” The GLBA treatsa
balance inquiry as an EFT for purposes of the ATM fee disclosure requirement. Therefore, the
proposed rule added baance inquiries at ATMsto the list of examples of an EFT in paragraph (b), but
only for purposes of ATM fee disclosure requirements. Based on comments, the fina rule does not
include abaance inquiry as an example of an “eectronic fund transfer,” since such an inquiry does not
fit within the literd definition of a“fund trandfer.”

Section 205.7 -- Initial Disclosures

7(b) Content of Disclosures

Section 205.7(b) is revised subgtantialy as proposed to implement section 703 of the GLBA.
At the time a consumer contracts for an EFT service or before the first EFT, afinancid ingtitution is
required to provideinitia disclosures related to the EFT service, such as feesimposed and a summary
of the consumer’ sliability for unauthorized transfers. Section 703 of the GLBA amends section 905(a)
of the EFTA by adding to the initial disclosures a notice that afee may be imposed for an EFT or
balance inquiry a an ATM by an ATM operator or by anationd, regiond, or local network used to
complete the transfer.



The Board solicited specific comment on whether nationd, regiond, or loca networks
separately impose fees and thus should be distinguished, or whether it is sufficient to refer to “any
network” in the disclosures as an dterndtive to the Satutory language. Many commenters, including
network owners, indicated that while networks currently charge an interchange fee to afinancia
ingtitution whaose customers use the network, they do not separately impose a fee on the consumer.

Commenters requested clarification that reference to network-imposed fees may be excluded
from the disclosure in paragraph 8§ 205.7(b)(11), if networks are not imposing fees on consumers.
Disclosures are generaly required only to the extent gpplicable. Therefore, an ingtitution may omit any
reference to a network feeif the disclosure does not apply to the consumer's account. Model language
in Appendix A-2 regarding ATM feesis amended to reflect this flexibility. If networks begin to impose
fees on consumersto complete an EFT or a baance inquiry, indtitutions that choose to exclude the
reference to network fees from their section 7(b) disclosures will be required to send a change-in-terms
notice to account holders who contract for EFT services on or after October 1, 2001.

Section 205.16 -- Disclosur es at Automated Teller Machines

A new § 205.16 is added, as proposed, to implement section 702 of the GLBA. Section
205.16(a) defines ATM operator. The ATM disclosure requirements are set forth in 88 205.16(b) and

(©.

Some ATM operators only impose a fee for a specific type of transfer such as a cash
withdrawad, and not for abadance inquiry. In such cases, the notice in § 205.16(b)(1) may contain a
generd statement that afee will be impaosed for providing EFT services or may specify the type of
service for which afeeisimposed. If afinancid inditution provides a specific notice, and subsequently
imposes fees on a broader category of transactions, the notice must be revised to reflect changesin an
ATM operator's practice. Comment 16(b)(1)-1 is added to provide this guidance.

Severa commenters requested guidance on how the requirements in § 205.4(a), that
disclosures be clear and readily understandable and in aform the consumer may keep, apply to the
ATM disclosure requirements. The notice required to be posted on or a the ATM under
§ 205.16(c)(1) must be placed in a prominent and congpicuous location. The * clear and readily
understandable’ standard applies to the content of the notice.

Regulation E provides that disclosures required to be given to a consumer must generdly beina
retainable format. The notices posted on the screen (and, of course, those provided on or a the ATM)
need not be in retainable format. |f a paper notice is provided to comply with § 205.16(c)(2), the
notice must be provided in aform that may be retained by the consumer.
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Based on the comments received, 8 205.16(c) is revised from the proposed language to clarify
that two notices are required—one on or at the ATM and another on the screen or in paper form.
Editorid changes are for darity; no substantive change is intended.

Section 205.16(d) provides, in accordance with the statute, that the requirement for a disclosure
on the screen or on a paper notice does not apply—through December 31, 2004—to any ATM that
lacks the technical capability to provide such information. Commenters noted that many ATM
operators are dready providing notices about ATM fees in compliance with state law or network rules
and guiddines. A few commenters urged the Board to eliminate the temporary exemption. The
exemption is statutory and is adopted as proposed. The burden of proof rests on any ATM operator
relying on the temporary exemption.

Appendix A to Part 205 -- Modd Disclosure Clauses and Forms

Modd language added to Appendix A-2 reflects the new disclosure in § 205.7(b)(11)
regarding fees that may be imposed by an ATM operator and by any network. Bracketsindicate that
indtitutions may omit terms and conditions not gpplicable to the consumer’ s account, such as fees
imposed directly by networks.

V. Revisonstothe Official Staff Commentary
Section 205.7 -- Initial Disclosures

Comment 7(b)(5)-3 to 8§ 205.7(b)(5), which addresses interchange system fees, is revised to
provide a cross-reference to § 205.7(b)(11).

Section 205.9 -- Receipts at Electronic Terminals, Periodic Statements

Section 205.9(a)(1) requires financia ingtitutions that include in the transaction amount a fee for
completing an EFT at an dectronic termina to disclose the amount of the fee on the receipt and to
display it on or a the termind. Comment 9(a)(1)-1, which provides guidance on complying with the
disclosure requirement, is revised to provide a cross-reference to the notice requirementsin § 205.16
for ATM operators. The cross-referenceis intended to aert financid indtitutions of additional
requirementsin 8§ 205.16. In addition, anew comment 9(a)(1)-2 is added to give guidance on the
relationship between § 205.9(a)(1) and § 205.16.

Section 205.16 -- Disclosur es at Automated Teller Machines

Comment 16(b)(1)-1 is added to clarify that an inditution may state generdly that afee will be
imposed for providing EFT services or may specify the type of service for which afeeisimposed.

V1. Regulatory Flexibility Analysis



In accordance with section 3(a) of the Regulatory Flexibility Act and section 904(a)(2) of the
EFTA, the Board has reviewed the amendments to Regulation E. The amendments impose disclosure
requirements on ATM operators and account-holding financid indtitutions about ATM fees. In
accordance with the GLBA, the fina rule exempts ATMs lacking technica capabilities from certain
notice requirements until December 31, 2004.

The amendments are not expected to have any significant impact on small entities. Many
financid indtitutions that impose afee for carrying out atransaction at an ATM dready disclose the fee
to satisfy exigting requirements under § 205.9(a)(1). The amendment would require that a disclosure
regarding the fee be posted at the termina and on the screen. The notice is generic, however, and can
eadily be programmed for display on the screen and at the termind.

VIl. Paperwork Reduction Act

In accordance with the Paperwork Reduction Act of 1995 (44 U.S.C. 3506; 5 CFR 1320
Appendix A.1), the Board reviewed the rule under the authority delegated to the Board by the Office of
Management and Budget (OMB). The Federal Reserve may not conduct or sponsor, and an
organization is not required to respond to, an information collection unlessit displays a currently vaid
OMB number. The OMB control number for Regulation E is 7100-0200.

The information collection requirements relevant to this rulemaking are in 12 CFR part 205 and
Appendix A. Thisinformation collection is mandatory (15 U.S.C. 1693 et seg.) to evidence
compliance with the requirements of Regulation E and the Electronic Fund Transfer Act (EFTA). The
revised requirements help ensure adequate disclosure of feesimposed for eectronic fund transfers a
ATMs owned by aparty other than the account-holding financid indtitution. The
respondents/recordkeepers are for-profit financia ingtitutions, including small businesses. Indtitutions
are required to retain records for 24 months. This regulation gppliesto al types of financid indtitutions,
not just state member banks, however, under Paperwork Reduction Act regulations, the Federa
Reserve accounts for the burden of the paperwork associated with the regulation only for state member
banks. Other agencies account for the paperwork burden on their respective congtituencies under this
regulation.

The revisons are not expected to increase the ongoing annua burden of Regulation E. With
respect to state member banks, it is estimated that there are 884 respondents/recordkeepers and an
average frequency of about 85,800 responses per respondent each year. The current annua burden is
estimated to be approximately 480,786 hours. The Federd Reserve estimates that there would be
associated start-up cost of $3,500 with arange from $1,600 to $5,000 per respondent, depending on
sze and location, for changing disclosures (or disclosure producing software) to include disclosures
relaing to ATM surcharges and for posting a notice regarding the surcharge on or a the ATM and on
the screen of the ATM.
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Because the records would be maintained at state member banks and the notices are not
provided to the Federal Reserve, no issue of confidentidity under the Freedom of Information Act
arises, however, any information obtained by the Federal Reserve may be protected from disclosure
under exemptions (b)(4), (6), and (8) of the Freedom of Information Act (5 U.S.C. 522 (b)(4), (6) and
(8)). Thedisclosures and information about error dlegations are confidentid between indtitutions and
the customer.

The Board has a continuing interest in the public’ s opinion of the Federd Reserve' s collections
of information. Comments regarding the burden estimates, or any other agpect of this collection of
information, including suggestions for reducing the burden estimate, may be sent at any time to:
Secretary, Board of Governors of the Federal Reserve System, 20" and C Streets, N.W., Washington,
DC 20551; and to the Office of Management and Budget, Paperwork Reduction Project
(7100-0200), Washington, DC 20503.

List of Subjects

Consumer protection, Electronic fund transfers, Federal Reserve System, Reporting and record
keeping requirements.

For the reasons set forth in the preamble, the Board amends Regulation E, 12 CFR part 205, as
et forth below:

PART 205—ELECTRONIC FUND TRANSFERS (REGULATION E)

1. The authority citation for part 205 would continue to read as follows:
Authority: 15 U.S.C. 1693-1693r.

2. Section 205.7 isrevised by adding a new paragraph (b)(11) to read asfollows:
§ 205.7 Initial disclosures.

* % * % %

(b) Content of disclosures. * * *

(11) ATM fees. A noticethat afee may be imposed by an automated teller machine operator
as defined in 8 205.16(a)(1), when the consumer initiates an e ectronic fund transfer or makes a baance
inquiry, and by any network used to complete the transaction.

* % * % %

3. A new § 205.16 is added to read as follows:



8 205.16 Disclosures at automated teller machines.

(@ Definition Automated teller machine operator means any person that operates an
automated teller machine a which a consumer initiates an eectronic fund transfer or abalance inquiry
and that does not hold the account to or from which the transfer is made, or about which an inquiry is
made.

(b) Genera. An automated teller machine operator that imposes afeeon a
consumer for initiating an dectronic fund transfer or a baance inquiry shall:

(1) Provide notice that afee will be imposed for providing dectronic fund transfer
sarvices or abdance inquiry; and

(2) Disclosethe amount of the fee.

(c) Noticereguirement. An automated teller machine operator must comply with
the fallowing:

(1) Onthemachine. Pogt the notice required by paragraph (b)(1) of this section
in aprominent and conspicuous location on or at the automated teller machine; and

(2) Screen or paper notice. Provide the notice required by paragraphs (b)(1) and (b)(2)
of this section ether by showing it on the screen of the automated teller machine or by providing it on
paper, before the consumer is committed to paying afee.

(d) Temporary exemption Through December 31, 2004, the notice requirement in
paragraph (c)(2) of this section does not apply to any automated teller machine that lacks the technica
capability to provide such information.

(e) Impostion of fee. An automated teller machine operator may impose a
fee on a.consumer for initiating an dectronic fund transfer or abadance inquiry only if

(1) The consumer is provided the notices required under paragraph (c) of this
Section, and

(2) The consumer dects to continue the transaction or inquiry after receiving such notices.

* % * % %

4. Under Appendix A, A-2 isrevised by adding a new paragraph (j) to read asfollows:



APPENDIX A TO PART 205—MODEL DISCLOSURE CLAUSESAND FORMS

* k% * % %

A-2—MODEL CLAUSESFOR INITIAL DISCLOSURES (8 205.7(b))

* k% * % %

() ATM fees (8 205.7(b)(11)). When you use an ATM not owned by us,
you may be charged afee by the ATM operator [or any network used] (and you may be charged afee
for abaance inquiry even if you do not complete afund transfer).

* k% * % %

5. In Supplement | to Part 205, the following amendments would be made:

a Under Section 205.7—Initia Disclosures, under Paragraph 7(b)(5)—Fees, paragraph 3. is
revised;

b. Under Section 205.9—Receipts at ElectronicTerminds, Periodic Statements,
under Paragraph 9(a)(1)—Amount, paragraph 1. is revised and a new paragraph 2 is added; and

c. A new Section 205.16—Disclosures at Automated Teller Machines is added.

The additions and revison read as follows:
SUPPLEMENT | TO PART 205—OFFICIAL STAFF INTERPRETATIONS
SECTION 205.7—INITIAL DISCLOSURES

* % * % %

7(b) Content of Disclosures

* % * % %

Paragraph 7(b)(5)—Fees

* % * % %

3. Interchange system fees. Fees paid by the account-holding ingtitution to the operator of a
shared or interchange ATM system need not be disclosed, unless they are imposed on the consumer by
the account-holding ingtitution. Feesfor use of an ATM that are debited directly from the consumer's
account by an indtitution other than the account-holding ingtitution (for example, feesincluded in the




10

transfer amount) need not be disclosed. (See 8 205.7(b)(11) for the genera notice requirement
regarding fees that may be imposed by ATM operators and by a network used to complete the
transfer.)

* % * % %

SECTION 205.9—RECEIPTS AT ELECTRONIC TERMINALS, PERIODIC STATEMENTS

* % * % %

Paragraph 9(a)(1)—Amount

1. Disclosure of transaction fee. The required display of afee amount on or at the termina
may be accomplished by displaying the fee on asgn a the termind or on the termina screen for a
reasonable duration. Displaying the fee on a screen provides adequate notice, aslong as a consumer is
given the option to cancel the transaction after recelving notice of afee. (See § 205.16 for the notice
requirements applicable to ATM operators that impose afee for providing EFT services)

2. Relationship between § 205.9(a)(1) and § 205.16. The requirements of
88 205.9(a)(1) and 205.16 are similar but not identical.

I. Section 205.9(8)(2) requiresthat if the amount of the transfer as shown on the receipt will
include the fee, then the fee must be disclosed either on asign on or at the termind, or on the termind
screen. Section 205.16 requires disclosure both on asign on or a the termind (in a prominent and
conspicuous location) and on the termina screen. Section 205.16 permits disclosure on a paper notice
as an aternative to the on-screen disclosure,

ii. Thedisclosure of the fee on the receipt under 8 205.9(a)(1) cannot be used to comply with
the alternative paper disclosure procedure under § 205.16, if the receipt is provided at the completion
of the transaction because, pursuant to the statute, the paper notice must be provided before the
consumer is committed to paying the fee.

iii. Section 205.9(a)(1) appliesto any type of dectronic termina as defined in Regulation E (for
example, to POS terminals as well asto ATMs), while 8 205.16 gppliesonly to ATMs.

SECTION 205.16—DISCLOSURES AT AUTOMATED TELLER MACHINES
16(b) Generd

Paragraph 16(b)(1)
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1. Specific notices. An ATM operator that imposes a fee for a specific type of transaction
such as a cash withdrawa, but not a balance inquiry, may provide a generd statement that afee will be
imposed for providing EFT services or may specify the type of EFT for which afeeisimposed.
By order of the Board of Governors of the Federd Reserve System, February 28, 2001.

(dgned) Jennifer J. Johnson

Jennifer J. Johnson,
Secretary to the Board



