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,dent such as dissolution, assignment or sale. resultmg in the emergence
-of a successor corporatmn, the creation or dissolution of subsidiaries,
or any .other change in the corporation. Whlch may a,ﬂ’ect comphance
‘obhga,tlons arising out of the order.

At is further. ordefred That respondents herem shall w1th1n smty
(60) days after service upon them of this order, file with the Com-
mission a report in writing, setting forth in detail the manner a,nd
form in Wluch they have complied with this order. '

o ‘ N THE,;Mf;mR,;oF,‘ o
_ FABBIS, INC,, ET AL., por~e susivess s ROCHESTER
'PLUMBING AND HEATING CONTRACTQRS
ORDER, OPINION, ETc., IN REGA}iD TO'THE ALLEGED VIOLATrON OF THE
 FEDERAL TRADE COMMISSION ‘AND THE TRUTH IN LENDING ‘ACTS

Docket 8833 Oomplamt Jan. 18; 1971—Demswn Oct 30, 19‘72

Order requiring a Roches*ter, New York ﬁrm engaged in the sale of plumbing
and heating equipment ‘and instaliation services to the public, among other
things to cease violating the Truth in Lending Act by failing to provide
each customer with a notice of the right to rescind prior to consummation
of the transaction; making any physical changes in customer’s property or

performing any work on such property before expiration of the rescission
period; and failing to make any other necessary dlsclosures as required by
.Regulatlon Z of the said Act. .

. CoMPLAINT

Pursuant to the provisions of the Truth in Lending Act and the
implementing regulation promulgated thereunder, and the Federal
Trade Commission Act, and by virtue of the authority vested in it by
said Acts, the Federal Trade Commission, having reason to believe
that Fabbis, Inc., a corporation, doing business as Rochester Plumb-
ing and Heating Contractors, and Richard J. Fabrizi and James J.
Rebis, individually and as officers of said corporation, hereinafter
referred to as respondents, have violated the provisions of said Acts
and reoula;tlon, and it appearing to the Commission that a proceedmg
by it in respect thereof would be in the public interest, hereby i issues
its complaint stating its charges in that respect as follows T

Paragraru 1. Respondent Fabbis, Inc., is a corporation organized
existing and doing business under and by virtue of the laws of the
State of New York, with its principal office and place of business
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located at 123 Barberry Terrace, Rochester, New York. It.is doing
business under the name of Rochester Plumblng and Hea.tmg Con--
tractors.

Respondents Richard J.. Fabrlz1 and James J. Rebls are. oﬂicers of
said corporation. They formulate, direct and control the policies, acts
and - practices of said corporation, including the acts and practices
hereinafter set forth. Their address is the same as that of the dorporate
respondent. _

Par. 2. Respondents are now, and for some time- last past ha,ve been,
engaged in the sale of plumbing and heating equipment- and installa-
tion services to the public.

Par. 3. In the ordinary course and conduct of thelr business as
aforesaid, respondents arrange, and for some time last past regularly
have arranged, for the extension of consumer credit, as “consumer
credit” is deﬁned in Regulation Z, the implementing regulation of the
Truth in Lending Act, duly promulgated by the Board of Governors
of the Federal Reserve System.

Par. 4. Subsequent to July 1, 1969, respondents in the ordmary course
and conduct of their busmess and in connection with their arranging
for consumer credit, have caused, and are causing, customers to execute
retail installment contracts, herein referred to as “the contract,” which
results or may result in a security interest being retained or acquired
in real property which is used or is expected to be used as the principal
residence of the customer. The customers thereby have the right to
rescind such transactions, as provided in Section 226.9(a) of Regula-
tion Z.

Par. 5. In connection with the consumer credit transactions set forth
in Paragraphs Three and Four hereof, respondents prepare documents
containing consumer credit cost disclosures required by ‘Section 226.8
of Regulation Z and obtain from customers written acknowledgment
of receipt of these disclosures, but in some instances nevertheless fail
to provide the customer with a copy of such disclosures, as required
by Section 226.8 (a) of Regulation Z.

Par. 6. In connection with the consumer credit transactions set forth
in Paragraphs Three and Four hereof, respondents complete notices
of the right of rescission in the form required by Section 226.9(b) of
Regulation Z and obtain from customers written acknowledgment of
receipt of these notices, but in some instances nevertheless fa,ll to pro-
vide each customer who has the right to rescind the transaction with
two copies of such notices, as required by Sections 226.9(b) and (f)
of Regulation Z. In many such instances, respondents fail to provide
the customer with any copies of the required notice.
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Par. 7. Having entered into the consumer credit transactions set
forth in Paragraphs Three and Four hereof, respondents in some in-
stances fail to delay making any physical changes in the property of
the customer and fail to delay performmg any work or service for the
customer until the three day rescission period provided for in Section .
226.9(a) of Regulation Z has expired, in violation of Section 226.9(c)
of Regulation Z. :

Par. 8. Pursuant to Section 103 (k) of the Truth in Lending Act, re-
spondents’ aforesaid failures to comply with the requirements of Reg-
ulation Z constitute violations of that Act and, pursuant to Section
108 thereof, respondents thereby have violated the Federal Trade OOm-
mission Act ,

M. Ja/mes M Katz and M. M yer S Tulkoﬁ" supportmg t,ho com-
'plamt. '

- M. Peércival D. vatt Jr and Mr /S’afmuel P. Merlo, of Woods,
O'z;mtt Gelman,. Sturman & OZa'/'Ice, Rochester, New York for Te-
spondents .
: INIT.IAL D.ECISION BY WALTER K BENNE’I’I‘, HEARING EXAMINER

' -~ JUNE 16, 1971 B ’

PRELIMINARY STATEMENT

Respondents, a corporation, and two individual officers, are charged
with violating the Truth in Lending Act (15 U.S.C. 1601), as imple-
mented by Federal Reserve Regulation Z (12 C.F.R. § 226). The com-
plaint was issued on January 18, 1971, against Fabbis, Inc., doing
business as Rochester Plumbing and Heating Contractors and its of-
ficers, Richard J. Fabrizi and James J. Rebls, individually and as
officers of the corporation.

It charged that:

1. Respondents regularly arrange for the extension of consumer
credit to their customers, and have failed to provide them with a du-
plicate copy of consumer credit cost disclosures, to retain, as required
by Section 226.8(a) of Regulation Z.

‘9. In rescindable transactions, respondents have failed to provide
their customers with requisite copies of notices of the right of rescis-

sion, as required by Section 226.9 (b) of Regulation Z.

- 8. Inrescindable transactions, respondents have failed to delay dur-
ing the three day rescission period, making any physical changes in
the customers’ property, commencement of the work or deliveries to
customers’ residences for the duration of the rescission period, in
violation of Section 226.9 (¢) of Regulation Z.
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Respondents’ Answer admitted thie following facts: :

1. Respondent Fabbis, Inc., is a corporation organized, existing
and doing business under and by virtue of the laws of the State of
New York, with its principal office and place of business located at
123 Barberry Terrace, Rochester, New York. It is doing business
under the name of Rochester Plumbing and Heating Contractors.

9. Respondents Richard J. Fabrizi and James J. Rebis are officers
of said corporation. Their address is the same as that of the corporate
respondent. Respondents are now, and for some time last past have.
been, engaged in the sale of plumbing and heatmg equipment and in-

“stallation services to the public.

3. As a part of their'business, in the ordinary course and conduct
‘of their business as aforesaid, respondents arrange, and for some time
last past regularly have a,rranged for the extension of consumer
credit, as “consumer credit” is defined in Regulation Z, the imple-
menting regulation of the Truth in Lending Act, duly promulgated
by the Board of Governors of the Federal Reserve System.

Respondents® Answer either flatly denied, or denied knowledge of,
all of the other allegations in the complaint. = '

A prehearing conference was held in Washington, D.C., on March 2,
1971. Evidentiary hearings were held in Rochester, New York com-
mencing on March 18, 1971, and were concluded on March 22, 1971.

The following abbreviations will sometimes be used herein making
references to the record: Transcript—Tr.; Commission Exhibits—
CX; Respondents’ Exhibits—RX ; Complaint Counsels’ proposed find-
ings of fact—CPF;? Respondents proposed findings of fact—RPF;
Complaint—C; Answer——A

On the basis of the entire record 2 the hearing examiner makes the
following findings, conclusions and order. All proposed findings not
found expressly or in substance are denied as erroneous, irrelevant or
immaterial.

1. Respondent Fabbis, Inc., is a corporation organized, existing
and doing business under and by virtue of the laws of the State of
New York, with its principal office and place of business located at
123 Barberry Terrace, Rochester, New York. It is doing business under

1 References to proposed findings of the parties Include the citation of authority or
reasons submitted therewith on the accuracy of which the hearing examiner has relied
in light of the requirements of the ninety (90) day rule.

21In accordance with the Commission rules reference is made to the principal supporting
items of evidence. The citation of particular references in no way indicates that the entire
record has not been considered. The findings are based on the record as a whole and not
only on the citations to the exhibits or transcript pages specifically noted.

494-841—73——44
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the mname of Rochester Plumbmg ‘and Heatmg Contractors (Tr 44;
CyAL).

2 Respondents are. now, and for some tlme last past have been
-.engaged in the sale of plumbing and heating equipment and installa-
tion services. to.the public (Tr 44; C., A.). There was no proof that
respondents-have engaged in mterstate .commerce . (Tr.. 98-101, 4:11
493-495).

8. In the ordinary course and conduct of thelr busmess as afore-
sald respondent corporation under. the direction and control of. the
individ‘ual respondents. has arranged and for some time last past,
regularly has arranged, for the extension of consumer credit, as “con-
sumer credit” is defined in Regulation Z; the implementing regulation
of: the Truth in Lending Act; duly promulgated by the Board of
Governors of .the Federal Reserve System (C., A.; Tr. 85—88 95, 443~
444, 528). .

- A number of customer w1tnesses testlﬁed expressly that respondent .
. corporatlon arranged for the extension of consumer credit to them:
(Tr. 61-62; Tr. 110; Tr. 137). Commission Exhibits 25A-59G (Tr.
390) are the bank records in evidence of thirty:six additional instances
in which respondent corporation arranged credit for customers. ,

‘4. Subsequent to July. 1, 1969, respondent .corporation in the ordi-
nary course and conduct of its business and in connection with arrang-
ing for consumer credit, has caused, and is causing, customers to exe-
cute retail installment contracts to finance home improvements on real
property that is used as the principal residence of the customer.

A number of customer witnesses testified that respondent corpora-
tion performed work on a structure which was used as a home and that
was the principal residence of the witness and his or her spouse (Tr.
56-57; 1056-106; 132; 166; 182; 236-237; 253 ; 268-264 ; 280 315; 335—
336 357).

5. Respondent corporation employed wor Lmen to install the plumb- '
ing and heatlng equipment it sold to its customers (Tr. 80).

6. No waivers of workmen’s liens were presented at the hearing
(CPF 6), however, the corporate respondent specifically waived any
security interest or right of lien in connection with each transaction.
(RPF 5).

7. In consumer credit transactions respondents have failed to render
consumer credit cost disclosures to thelr oustomers prior to consumma-
tion of their transactions.

A number of customer witnesses who testlﬁed at the hearing 1nd1-
cated that he or she discussed the method of payment with respond-
ents’ salesman before or at the time the sales agreement was executed
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and that it was understood that respondents would arrange for the
extension of credit to.them (Tr. 61; 110; 137; 173; 189-190; 212-213;
24925 256-257; 282-283 ; 317; 340—342 361—362) ,

Mr Apo's’oa,lou, one of rbhe respondents salesmen, testified rthemt the
first thing discussed with a customer who indicated an intent to make
a purchase was the method by which payment would be made (Tr.
478-47 9) Mr. Rease testified that the company wants to know that
it is going to be paid so that the method of payment is discussed with
‘the customer (Tr. 432, 440).

" Mr. Apostalou. testlﬁed that he would contact Mr. Rease after a
contract was signed in order to have him come out to a customer’s
home and seek execution of the bank papers (Tr. 478).

Mr. Rease’s testimony indicated that by the time he arrived at the
‘home of a customer, to arrange for the extension of consumer credit,
the sales contract would already be signed. (Tr. 432)

Thus, the consumer witnesses would not receive the consumer c;t'edlt
cost, dlsclosures prior to execution of the sales proposal or of the retail
installment contract. (Tr. 62; 108-112; 116; 135-137; 168-169; 186-
189; 212-214 ; 241243 ; 258; 282—284 17—318 357—361)

8. In connection wib’h consumer credit trans’actions respondents ob-
tained from customers written acknowledgment of receipt of docu-
ments containing spaces for consumer credit cost disclosures, but in
_some Instances, nevertheless, failed to provide customers with a com-

pleted copy of such disclosures.

Customer witnesses presented by counsel supporting the complaint
testified that respondents failed to provide them with a fully completed
retainable copy of consumer credit cost disclosures. The documents in
evidence, nevertheless, reveal that each customer signed an acknowl-
edgment of receipt of the disclosures. (Tr. 116-117, CX 10-A ; Tr. 137,
CX 12-A; Tr. 169, CX 8-B; Tr. 187-189, CX 11-A; Tr. 214216, CX
14-B; Tr. 241, CX 9-C; Tr. 258-260, CX 17-C; Tr. 285-286, 288 CX
21-B; Tr. 823, CX 15-B; Tr. 345-346, CX 24-A ; Tr. 360, CX 13-B).

9. In connection with consumer credit transactions, respondents
obtained from customers written acknowledgment of receipt of notices
of rlght of rescission, but failed, in fact, to provide each such customer
who it is claimed had the right to rescind with any copies of such
notices.

Customer witnesses testified that they did not receive a copy of these
notices of right of rescission to retain. However, the documents reveal
that receipt thereof was acknowledged (e.g. Tr. 170; 116-117; CX
10-C, 10-D; Tr. 137, 148, CX 12-C, D; Tr. 216; Tr. 258, CX 17-C,
D; Tr. 288; Tr. 323, CX 15-D, E; Tr. 345-346, CX 24-C, D; Tr. 860,
CX 13-D, E).
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10. Having entered into credit transactions with their customers,
respondents failed to delay making any physical changes in their cus-
tomers’ property, performing any work or making any deliveries to
the residences of such customers, for the duration of a three-day period.
A number of customer witnesses testified that the respondents com-
menced performance of the work during the first three days after

' the contract was signed (Tr. 62, 67; 111; 138-139; 172; 189; 217; 245;

2623 291; 317; 348; 362).

11. In such credit transactions, respondents did not obtain valid
waivers of the right of rescission from such customers. A number of
customer witnesses testified that there was no emergency situation
requiring that the work upen their homes be performed before expira-
tion of the three-day period (Tr.117;172;208). .

- Althiough respondents’ counsel elicited testimony from several of

Commission witnesses indicating that they believed they had executed
waivers of their right of rescission (Tr. 171; 204-205) the witnesses
testified that there was nesbona fide emergency situation requiring
immediate performance of the work (Tr.172;190). - -
A witness from one of the banking institutions testified that he had
examined the records of transactions arranged with his bank by re-

‘spondents during the period of July 1, 1969, through December 30,

1969, and was unable to find any waivers of the right of rescission in
the bank files for the period of July 1, 1969, through December 1969
(Tr. 387). George Rease, respondents’ general manager, testified on
cross-examination that, during the period covered by the Commission’s
investigation no valid waivers of the right of rescission were obtained
(Tr. 446-447). Respondent Rebis confirmed that some waivers that
had been obtained were deemed inadequate by counsel and were thrown

-away upon counsel’s advice (Tr. 540-541).

12. Shortly before the hearings in this matter were scheduled, re-
spondents’ attorneys were supplied with a list of complaint counsel’s

. prospective witnesses. Thereafter, Mr. Rebis, one of the individual re-

spondents, contacted a number of prospective witnesses and sought to
obtain handwritten statements (Tr. 537-539). Mr. Larmon, the re-
spondents’ customer relations man, accompanied Mr. Rebis to the
homes of the prospective Federal Trade Commission witnesses. He
made notes, then asked that witness copy, in his or her own hand-
writing, a statement embodying what was contained in the notes (Tr.
495-506).

- A number of the Commission’s witnesses testified that they executed
such statements for respondents. However, each one also testified
under oath, contrary to the written statement, at the hearing and in-
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dicated that the contradictory written statements were in error. (Tr.
141; 146-148; 202203 ; 231-232; 306-308; CPF 12). '

13 During the hea,rmg, respondents also produced certain questlon-
naires signed by customer witnesses, entitled “Help Us Maintain Good
Business,” and offered them into evidence to contradict the sworn testi-
mony of these witnesses. Because of the manner in: which these docu-
ments were procured and because of the concealinent of their true pur-
pose by respondents employees, the hearing examiner accepts the sworn .
statements given at.the hearing. :

The questionnaire was prepared as a result of the Comm1ss1on’s in-
vestigation (Tr. 532-538). Examination of these questionnaire forms.
" reveals that part of Question 2 relate to allegations of violations which
were subsequently brought against the company by the Commlssmn
(RX7,9,11,18,15,16).

Representa,tlves of the. respondents called upon: every credlt cus-
tomer with whom the.company dealt during the period covered by the
investigation (Tr. 550) and; in some instances, the salesman who sold
the equipment to the customers 1nterv1ewed was the saine person Who :
came with the questionnaire (Tr. 552). .

The method by which these questlonnalres were oompleted Was con-
fusmg and lent itself to erroneous answers being obtained. The com-
pany’s representative read each question orally to the respective signer
(Tr. 468) and marked or checked off the answers himself (Tr. 467).
Although Question 2 of the questionnaire referred to the respective
customer’s receipt or non-receipt of certain documents; the questioner
did not have any samples of those documents available for the cus-
tomer’s examination (Tr. 488). The company’s representative asked
to see the documents that the customers had in their possession; some
had them and others did not (Tr. 488). The customers were not in-
formed as to the true purpose of the questionnaire. Although, one of
the salesmen who went around with the questionnaires explained that
they were merely designed to see if the company’s customers received
required papers and knew their rights (Tr. 482). Mr. Larmon, the cus-
tomer relations man of the company, testified that he himself did not
know the true purpose of the questionnaire (Tr. 505-508). Mr. Kramer,
another company salesman, testified that it was merely to help the
company maintain good business (Tr. 476).

Mrs. Szczepanski, one of the customer witnesses, testified that she
believed the questionnaire which she executed (RX 4) was a public
relations device (Tr. 178). She also stated that she was not told the
significance of the document or the reason for its execution (Tr. 179).

Mrs. Simon testified that she did not pay much attention to the -
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questionnaire before sxgnmg (Tr 199) She dld not even look a,t 1t'
(Tr. 200). ~ :
Mrs. Grodner testlﬁed that she only signed the questlonnalre because
the company’s representative, who ‘came with it promised that she’
would thereafter be furnished w1th copies of everythlng which she had
signed at the time the transaction was entered into (Tr. 250).
Mr. Crews testified that the answers contained in the boxes in the’

questionnaire were not true and never had been true (Tr. 272-274).

Mr. Zimmer testified that the respondents’ representatives came
around with the questionnaire and indicated that the company had
found a number of incomplete papers behind a desk and that they

-wanted to be sure he had received all documents which he was entitled

to and that it was to be used merely for public relation purposes (Tr.

302, 305). He also stated that he did not read the statement (Tr: 304).

- Mr. Dunbar testified that he did not read the statement and that

the answers were marked by the company’s representative (Tr. 855).
The statements contained in the quesﬁbnnalre are unclear and

capable of misinterpretation. The testimony of Mr. Henning

.indicates the possibility of mlsmterpretatlon because of the omlssmn'

of dates (Tr. 75-76)." ‘

‘Mr. Wiemer testified that he did not undersband bhe quesblons'
asked in the questionnaire (Tr. 119). Mrs. Szczepanski stated that
she did not understand the questions and only later realized that what
she had signed was not the truth (Tr. 179). Mrs. McKnight testi-
fied that her answers to the questionnaire were erroneous (Tr. 229-
231).

14. Respondents Richard J. Fabrizi and James J Rebis are officers
of said corporation. Their address is the same as that of the corporate
respondent. (Admitted by Respondents’ Answer, and Amended An-
swer to Paragraph One of the Complaint, and Stipulation (Tr. 44).)

'15. Respondents Richard J. Fabrizi and James J. Rebis are re-
sponsible for the acts and practices of Fabbis, Inc., with regard to
the requirements of the Truth in Lending Act.

‘Mr. Fabrizi testified that he and Mr. Rebis are the pr951dent and
vice president, respectively, of the corporate respondent, and have
been such since the firm’s incorporation in 1963 (Tr. 84-86). They are
its chief operating officers, being the company’s general manager (Tr.
78) and its sales manager (Tr. 85). During the entire corporate
existence the individual respondents, Messrs. Fabrizi and Rebis, have
been the company’s sole stockholders, sharing the stock equally (Tr.
84, 86, 411). In essence, the company is a continuation of the informal
partnership between these individuals which was begun several years
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prior to formation of the present corporation (Stipulation, Tr. 44).
The very name of the corporation, “Fabbis,” was derived from a com-
bination of the first part of Mr. Fabrizi’s name and the last part of
Mr. Rebis’ name (Tr. 84). ; I

The individual respondents testified that they were aware of what
Regulation Z required of them. Mr. Fabrizi stated that the lending
institutions with which the respondents dealt informed him and Mr.
Rebis about these requirements (Tr. 90). Marine Midland’s sales
representative, Frank Griffin, testified that he called upon the individ-
ual respondents many times regarding Truth in Lending matters
and spoke with them personally (Tr. 877-379). Additionally, the in-
dividual respondents had conferences with their attorney relating
to compliance with Truth in Lending (Tr. 415). Mr. Rebis testified
that he and Mr. Fabrizi knew what their company was required to
do to.comply with the law (Tr. 528). ’

Mr. Fabrizi testified that he or Mr. Rebis telephoned one out of
ten ‘customers when the law first became effective to ascertain whether
they received their copies of the bank papers (Tr. 95).

Mr. Rebis hired all the company salesmen, was responsible for
assigning them their duties and supervising their activities (Tr. 85-
87). Together, the individual respondents hired George Rease (Tr.
86) whose duty it was to make consumer credit cost disclosures and
to secure execution of retail installment obligations on the finance paper
of the various local banks (Tr. 94). Mr. Rease was, and is, responsible
to them for his activities (Tr. 87). Mr. Rease testified that he has
been employed by the company for 7 years (Tr. 427) and that he sees
Messrs. Fabrizi and Rebis every day that they are in town and often
discusses individual consumer credit transactions with them (Tr. 443
444). He testified that Mr. Fabrizi was shown every paper relating
to every transaction of the company during the period in question
(Tr. 444). :

REASONS FOR DECISION

The threshold question in this matter, ‘.e., the power of Congress
to legislate on credit questions regardless of their interstate character
has been resolved by the Supreme Court’s action on another Title of the
Truth in Lending legislation.® Since the jurisdiction delegated to the
Commission expressly deals with the the question of commerce and
states that the Commission may act “irrespective of whether the per-
son is engaged in commerce * * *. 4 The question of jurisdiction re-
quires no further comment.

3 Perez v. United States 39 LW 4487 [402 U.S. 146], April 26, 1971.
415 U.S.C. 1601.
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. The next serious question involves the credibility of the consumer
witnesses. Respondents take the position that because the witnesses;
prior to the trial, signed statements for the respondents that were
contradwtory to thelr testimony (some both in the. form of questlon-
naires and also in the form of written statements and others in the
form of questionnaires only) their testimony should be glven no
weight. We disagree.

The questionnaires were presented as a form of public relatlons;
dévice. “Help Us Maintain Good Business” was the title. These ques-
tionnaires were made out after the investigation by the Federal Trade-
Commission was commenced, and designed, not by counsel who would
have hiad a responsibility to the Commission to insure that they were
properly taken, but, by employees of the corporate. respondent who
weré wholly untrained and who were clearly intefested in securing
the “right” answers. The written statements were not secured until
after the complaint was issued and the list of witnesses submitted to
counsel. These too were taken, not by counsel, but by one of the .re-
‘spondents accompanied by another employee. One witness was told-
that she could avoid coming to the hearing if she signed (Tr. 202-203).
Under the circumstances, the weight of the eombined testimony: under:-
oath that the questionnaires and statements wére false malkes it
much more probable than not that the respondents had failed to abide
by the Truth in Lending Act and regulations. This is particularly
true when the recollection of the respondents’ employees was vague
concerning their instructions in securing the questionnaires and con-
cerning the events which gave rise to the requirements for notice of
rescission and delay of commencement of the work. Moreover, sev-
eral of respondents’ witnesses made it clear that the question of how
the financing was to be done was discussed before the sales proposal
was signed and at that time the prerequisites of disclosure were not
complied with so that the customers had no opportunity to compare
financing costs. The contention that the transactions started out as -
cash transactions and only later credit was sought is inherently in-
credible, despite the form of the proposal.’ The witnesses made it very
apparent in their testimony that they they could not afford the large
expenditures required and had to secure financing. We turn next to the
far more serious question of the waiver of lien by respondents.

Respondents contend and the papers filed establish that they waived

- any lien they would secure on the property. Thus, they claim the trans-

action does not create any security interest and accordingly it is not

5 We need therefore not consider the claim by respondents that they had secured an
interpretation from the Chief of the New York Office of the Federal Trade Commission
that in the case of financing, not discussed at the time of the proposal but later requested,
the provisions of the act and regulation have no application.
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‘rescindable. Respondents further claim that an mterpretatlon to this
, eﬁ’ect was secured from the Chief of ‘the New York Oiﬁce of the
Commission.s
Complaint counsel take the position that even. though the waiver
might be effective to prevent respondents from securing a lien on the
property for themselves, the New York lien law creates a lien in favor
of their workmen and their material sup{phes in the event that the
wages or material charges are not paid” and it was the purpose of
the Truth in Lending legislation to require that. all liens be consid-
ered even t‘)hough not under the control of the lender. This posi-
tion, it seems to the undersigned is Wholly unwarranted. It would
make it mpossxble ever to secure a waiver because, particularly in
the case of union labor where the union may dispatch the employees di-
rectly to the job, the employer would not even know who they were at -
' the time the transaction was entered into and could not secure waivers
from them. There is moreover, here, no claim that the materialen
were unpaid or that the workmen did not receive their WAZeS. To the
-contrary, the materials were paid for in the normal course in advance
of their delivery to the job. Unless the law and regulations are to be
construed to require a waiting period and a right to rescission in all
cases—which is clearly not true since a waiver by the customer in cases
of emergency is provided for *—there cannot be a requirement that the
possible liens of workmen and materialmen must be waived also. By
reason of the waivers of the banks and of the respondents, it seems to
me that this phase of the charge must be dismissed.
This is not, however, dispositive of the proceeding. Paragraph Five
of the complaint contains the following charge:

In connection with the consumer credit transactions set forth in Paragraphs
Three and Four® hereof, respondents prepare documents containing consumer

8 Since the person by whom the interpretation was allegedly given was not called to
deny it, we must assume that the claim was correct. While as a matter of law such inter-
pretation may carry little weight, from the standpoint of the public interest in issuing
an order in this matter it may be very significant.

7 McKinneys “Lien Law’ Volume Article 1, 1-3.

81 have not discussed the waiver by the customer of the waiting period because respond-
ents admit that the waivers secured were inadequate.

2 The paragraphs referred to provide as follows:

Paragraph Three: In the ordinary course and conduct of their business as aforesald,
respondents arrange, and for some time last past regularly have arranged, for the extension
of consumer credit, as “consumer credit” is defined in Regulation Z, the implementing
regulation of the Truth in Lending Act, duly promulgated by the Board of Governors of
the Federal Reserve System.

Paragraph Four : Subsequent to July 1, 1969, respondents in the ordinary course and
conduct of their business and in connection with their arranging for consumer credit, have
caused, and are causing, customers to execute retail installment contracts, herein referred
to as ‘“the comtract,” which results or may result in a security interest being retained or
acquired in real property which is used or is expected to be used as the principal residence
of the customer. The customers thereby have the right to rescind such transactions, as.
provided in Section 226.9(a) of Regulation Z.
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credit cost dJsclosures requu'ed by Section 226.8.of Regulation Z and obtain from
customers writtén acknowledgment of recelpt of these dlsclosures, but in some
instances nevertheless fail to prov1de ‘the cristomer with a copy of such ‘dis-

closures, as required by Section 226. 8(a) of Regulation Z.

" This it seems to the hearing examiner includes a charge that the
customer is not provided with the’ cost disclosures prior to the time
he or she signs the sales ‘proposal. This is true because Sectmn 2‘)6 8
'(a) of Regulation Z speclﬁca,lly prowdes .

(a). General rule. Any credltor When extending credlt other than open end
credit shall, in accordance with § 226.6 and to the extent apphcable, make the

‘dlsclosures required by this section with respect to any transactlon consum-
‘mated on or-after July 1, 1969; Except as ‘provided in paragraphs (g) and’' (h)
- of .this:section™ such disclosures- shall -be made: before the ‘transaction is con-

summated. At the time disclosures are made; the creditor: shall furnish the.cus-
tomer w1th a duphcate of the instrument or.a statement by which the, required
dlsclosures are made and on which the credltor ls 1dent1ﬁed All of the dls- .

: closures shall be ‘made’ togéther on either

(1) The note or other instrument evidencing the’ obhgatwn on the’ same side

" of the page and above or adjacent to:the place for the customer’s signature; or

(2).-One side of a separate statement Wthh 1dent1ﬁes the transactwn. (Em-

.phasxs and Footnote ‘added)

Admittedly; it was the pra,ctlce of t,he sa,lesmen pI’lOI‘ to November

‘or early December 1969 when Mr. Rease was in sole ¢harge of handling

the “bank papers” to secure the commitment in the sales proposal and
then to call Mr. Rease to come over to the customer’s house and have the

10 The subsections referred to have no applicability. They read as follows:
(g) Orders by mail or telephone, If a creditor receives a purchase order or a request

for an extension of credit by mail, telephone, or written communication without personal

solicitation, the disclosures required under this section may be made any time not later
than the date the first payment is due, provided :

(1) In the case of credit sales, the cash price, the downpayment, the finance charge,
the deferred payment price, the annual percentage rate, and the number, frequency, and
amount of payments are set forth in or are determinable from the creditor’s catalog or
other printed material distributed to the public; or

(2) In the case of loans or other extensions of credit, the amount of the loan, the
finance charge, the total scheduled payments, the number, frequency, and amount of pay-
ments, and the annual percentage rate for representative amounts or ranges of credit are
set forth in or are determinable from the creditor’s printed material distributed to the
public, in the contract of loam, or in other printed material delivered or made available .
to the customer.

(h) Series of sales. If a credit sale is one of a series of transactions made pursuant to
an agreement providing for the addition of the amount financed plus the finance charge
for the current sale to an existing outstanding balance, then the disclosures required under
this section for the current sale may be made at any time not later than the date the first
payment for that sale is due, provided :

(1) The customer has approved in writing both the annual percentage rate or rates
and the method of treating any unearned finance charge on an existing outstanding balance
in computing the finance charge or charges; and

(2) The creditor retains no security interest in any property as to which he has received
payments aggregating the amount of the sale price including any finance charges attribut-
able thereto. For the purposes of this subparagraph, in the case of items purchased on
different dates, the first purchased shall be deemed first paid for, and in the case of items
purchased on the same date, the lowest priced shall be deemed first paid for.
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other papers signed. Thus the customers did not at the time they
agreed to the purchase on time have any disclosure: Q»_f.whsft_ythe,cost of
financing would be. So the expressed purpose of the Act k& * that
the customer will be able to compare more readily the various credit
terms available to him and avoid the uninformed use of credit” (15
U.S.C. § 1661) was frustrated. R T
Accordingly, the following conclusions and order should be entered :

CONCLUSIONS

L. The Federal Trade Commission has jurisdiction over respondents
and over the subject matter of this proceeding. Under the law it is not
necessary that the transaction be in interstate commerce. -

- 2. The individual respondents, by reason of their ownership of the

corporate respondent, their direction and control over its operations,

and the history of the corporation assuccessor to a partnershipinvolv-

ing the individual respondents and the ease with which the corporation
“could be eliminated, should be held individually responsibls if the
' corporation is held responsible, P e T

3. The corporation and the banks validly waived any security inter-
est they might have over the residences of respondents’ customers and
thus no right of rescission arose. , :

Securing a waiver from others who might conceivably secure a lien,
in the event of malfeasance of respondents in failing to pay their obli-
gations to wage earners and materialmen, is not required by the Act.

4. The respondents systematically failed to afford to the prospective
customers the disclosure of the credit costs before the sales order was
executed and a downpayment made. Thus the requirements of Sec-
tion 226.8(a) of Regulation Z were not met and the purpose of the
Act was not carried out. :

5. The following order should be issued :

ORDER

1t is ordered, That respondents Fabbis, Inc., a corporation, doing
business as Rochester Plumbing and Heating Contractors or under any
other name, and its officers, and Richard J. Fabrizi and James J. Rebis,
individually and as officers of said corporation, and respondents’
agents, representatives and employees, directly or through any cor-
porate or other device, in connection with any consumer credit sale, as
“consumer credit” and “credit sale” are defined in Regulation Z (12
C.F.R. § 226) of the Truth in Lending Act (Pub. T.. 90-321, 15 U.S.C.
1601, et seq.), do forthwith cease and desist from :
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1. Fallmg to provide any customer prior to consummation of
the transaction with a copy, which the customer may retain; of all
 disclosures requn'ed to be made by Section 226.8 of Regulation Z,
 'in the form and manner prescribed therein, as required by Sec-
tion 226.8(a) of Regulation Z.
2. Failing, in any consumer credit transa,ctmn or advertlsement
" to make all disclosures requlred by Sections 226.6, 226.8,226.9 and
226.10 of Regulation Z, in the manner, form and amount pre-
scribed therein.
1t is further ordered, That a copy of this order to cease and desist
be delivered to all present and future personnel of respondents en-
gaged in the consummation of any credit sale, and that regpondents
secure from each snch person a signed sta,tement a,ck:newledgmg re-
-eeipt of said order. .
1t is further ordered, Tha,!: respondents notlfy the Commission at
least thirty (80) days prior to any proposed change in the corporate ‘
respondent such as dlssolutmnz assignment, or sale, resultant in the
emergence of a successor corpora,tlon, the creation or dlssolutmn of
subsidigries, or any other cha,nge in the corporation which ma,y affect
- compliance obligations arising out of the order. '

CONCURRING ,STATEMENT oF CHAIRMAN KIREPATRICK

I have serious reservations about the validity of Sections 226.9(a) -
and 226.2(z) of Regulation Z insofar as they define nonconsensual
mechanics’ liens arising by operation of law to be security interests
which trigger the Act’s rescission provisions. I would not have inter-
preted Section 125(a) of the Act in this way, and I believe the Board
may have exceeded its authority in so doing.

I am reluctant, however, to take a position which, if adopted oy the
majority, would result in an unreviewable decision to terminate most
governmental enforcement in this regard. The opportunity for ap-
pellate review is foreclosed, of course, when the Commission decides an
issue in the favor of the respondent. That factor alone would not ordi-
narily influence my judgment. In this particular instance, however,
1 believe that for a variety of reasons the Commission’s decision should
be subject to the serutiny of full judicial review.

The validity of the regulations here at issue presents a close ques-
tion—one which involves a difficult matter of statutory interpreta-
tion. As the majority notes, courts in two jurisdictions have dis-
agreed on whether or not Section 125(a) of the statute applies in the
factual situation here present. The statute itself provides little guid-
ance in determining the precise limits of the Board’s discretion in
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interpreting the statute Acoordmg to Section 105, regulations are.
valid if, “in the judgment of the Board (they) are necessary or proper
to effectuate the purposes of (the statute) to prevent circumvention or
evasion thereof or to facilitate compliance therewith.” (emphasis
added). Thus, the law gives the Board a broad mandate for the exer-
cisé and application of its expertise; and the outer boundaries of its
discretion have not to date been satisfactorily defined. :
To its task of interpreting the statute, the Board brings consider-
able knowledge acquired from its long involvement with monetary
“and credit-matters, as well d4s from public comments which it receives

on all regulations before they are promulgated in final form. We have

little' iridication on. this record of the factors which in the Board’s
judgment madé necessary and proper the 1nterpretat10n of the statute
here chdllenged. ‘

In these circumstances and in a case which. does not involve a clear -
abuse of discretion, I am not inclined to rule that the regulations
of a Congressionally erbpowered ex'pert body opera;tmg under so broad.
a mandate-are invalid.

Accordingly, I concur in the dlsposmmnwof thisease.

© OpinioN or THE CoMMISSION

By MacIntyre, Commissioner:

~ This matter is before the Commission upon the appeal of complaint .
counsel from the initial decision of the administrative law judge filed
June 16, 1971. In this decision the administrative. law judge held that
some, but not all, of the charges of the complaint were sustained, and
he entered an order to cease and desist as to those practices he found
to be unlawful. Complaint counsel filed an appeal, resporidents have
answered such appeal, and complaint counsel. in turn have filed a
reply. Oral argument on the appeal was held January 6, 1972.

The complaint charges the respondents with violations of the Truth
in Lending Act (15 U.S.C. 1601, ¢¢ seq.) (referred to hereafter as the
Act) and Regulation Z (12 C.F.R. §226), the implementing regula-
tion, as well as the Federal Trade Commission Act (15 U.S.C. 41,
et seq.). The charges are, in general, that respondents, in connection
with the extension of consumer credlt in transactions covered by the
Act, have failed, as required by Refrula,tlon Z, to provide customers
w1th a copy. of cohsumer credit cost dlsclosures have failed, as re-
quired by Regulation Z, to prov1de their customers with copies of a
notice of the right of rescission; and have failed, as required by Regu-
lation Z, to delay, during the three -day rescission period, the making
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of physical changes in the customers’ property and the commencement
of work or.service.

' The respondents are Fabbis, Inc., a New York corporation domo
business as Rochester Plumbing and Heating Contractors, as well as
the individuals Robert J. Fabrizi and James J. Rebis, named individ-
‘ually and as officers of the named corporation. The respondents, at
the time of the hearing and prior thereto, engaged in the sale of plumb-
ing and heating equipment and installation services to the public.

The administrative law judge, in his initial decision, held that re-
spondents systemmatically failed to afford prospective customers the
disclosure of credit costs béfore the sales order was executed and a
downpayment made; thus, that the requirements of Section 226.8(a)
of Regulation Z weré not met-and the purpose of the Act not carried
out. He included in his initial decision an order to prohibit such prac-
tices. The administrative law judge failed to find a violation of law,
however; insofar as the respondents were charged with fa1hng to pro-
vide their customers with notices of the right of rescission ak required
by Section 226.9(b) of Regulation Z and with the failure-to delay
“performance during the three -day rescission period required by Sec-
tion 226.9(c) of Regulation Z. On the two latter charges the adminis-
trative law judge agreed with respondents’ contention that since the
corporation and the banks providing the loan money had waived any
security interest they might have in the property there was thus no
right of rescission for the customer. He rejected complaint counsel’s
position that liens created by operation of law, such as workmen’s
and materialmen’s Liens, constituted a security interest under the Act
and made the transactions rescindable.

Complaint counsel appeals from the part of the lnltlal decision in
which the administrative law judge failed to find violations of law as

N charged in the complaint, contending that he was in error in not hold-

ing respondents’ credit transactions to be rescindable and therefore
subject to the requirements of the Act and Regulation Z covering the
customer’s right of rescission. Complaint counsel requests that the
order prohibit for the future all the violations charged and in addi-
tion he seeks a provision in the order which would require respondents
to afford their customers in prior transactions the right to rescind such
transactions.

Except for a question on the scope of the order, there is only one
issue of substance raised by complaint counsel’s appeal It is whether
or not respondents’ credit transactions are rescindable transactions,
and therefore subject to Section 125 of the Act and to Section 226.9 of
Regulation Z providing a right of rescission, where respondent cor-
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poration and the banks making the loans acted to waive all their
Security interest but where mechanic’s liens or liens created by opera-
tion of law in favor of workmen and others were not waived.* :
Since July 1, 1969 (the effective date of Regulation Z), respondents,
_in connection with the arranging for consumer credit caused cus-
tomers to execute retail installment contracts to finance home im-
provements on real property used as customers’ principal residences
(finding 4, page 4 [p. 682, herein], initial decision). The record is
clear, and the administrative law judge found, that respondents failed
to supply ‘copies of the required notice to such customers of their right
of rescission and that they further failed to delay the making of physi-
cal changes in the customers’ properties and the performing of work on
such residences during the three-day rescission period (findings 9 and
10, pages 5 and 6 [pp. 683 and 684, herein] of the initial decision). -
Although respondents claim that respondent corporation and the
lending banks waived all of their security interest in the transactions
irivolved, they made no such claim for the liens created by operation
of state law covering subcontractors, workmen and others. The ad-
ministrative law judge specifically found that no waivers of work-
men’s liens were presented at the hearing (finding 6, page 4 [p. 682,
hereir], initial decision). Respondents, who have the burden of going
forward with the evidence on this point since they seek to establish
that they come within an exception to the general requirements of the
statute, have made no showing of a waiver of workmen’s liens or
of all other liens created by operation of law. Furthermore, the credit

1 Section 125(a) of the Act reads in part: -

“Hxcept as otherwise provided in this section [exceptions which are not here applicable],
in the case of any consumer credit transaction in which a security interest is retained or
acquired in any real property which is used or is expected to be used as the residence of
the person to whom credit is extended, the obligor shall have the right to rescind the
transaction until midnight of the third business day following the consummation of the
transaction or the delivery of the disclosures required under this section and all other
material disclosures required under this chapter, whichever is later, by notifving the
creditor, in accordance with the regulations of the Board, of his intention to do so. * ¥ *”

Section 226.9 of Regulation Z implements this section of the Act and reads in part:

«x % * Wxcept as otherwise provided in this section, in the case of any credit trans-
action in which a security Interest is or will be retained or acquired in any real property
which i1s used or is expected to be used as the principal residence of the customer, the
customer shall have the right to rescind that transaction until midnight of the third busi-
ness day following the date of consutnmation of that transaction or the date of delivery
of the disclosures required under this section and all other material disclosures required
under this Part, whichever is later, by notifying the creditor by mail, telegram, or other

~ writing of his intention to do so. * * *7

Other parts of Section 226.9 contain requirements relating to notice for opportunity to
rescind, delay of performance and other matters.
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forms used by the respondent corporation suggest that mechanic’s
liens. of subcontractors, laborers and others were not wawed 2 o
There is no dispute that the law of the State of New York, the j ]uI’lS- :
diction in which the transactions presented herem took place, grants
mechanic’s liens on customers’ homes to subcontractors, laborers and -
others for work performed (N.Y. Lien Law, § 3 (McKinney 1966) ).
Respondent corporation employed workmen to install the plumbing
-and heating equipment it sold to customers (finding 5, page 4 [p. 682,
“herein], in initial decision). Thus, it appears that if the mechanic’s
liens or the right to such liens granted to respondents’ Workmen by
operatlon of law are a security interest within' the meaning of that
term in the Act, respondents are in violation of the Act and Regula-
tion: Z. .
It is our view that a. security interest under the Act does mclude‘
mechanic’s liens and other liens created by operatlon of law. In- this
view we: follow the holding and the reasoning: of the' Circuit Court of
the United States Court of Appeals for the District of Columbia,
which lield to that effect in Gardner and North Roofing Siding Gorpo- .
rationv. Board of Governors of the Federal Reserve: Board; 464 F. 24
838 (DC Cir. 1972) 5 4 CCH Consumer Credit Guide § 99159.% At
issue in the Gardner case was the validity of the Board’s regulations;
which had the effect of requiring the seller to notify a customer of his
right to rescind when there is a probability that a lien on his house
will arise by operation of law evén though he has not executed an
indenturé on the property The statute (Section 125(a)) provides for
the right of rescission in a consumer credit transaction “in which a
security interest is retained or acquired” in ‘customers’ residences,
whereas the Board’s regulation reads in pertinent part: “in which a

2 A section of respondents’ ‘“Retail Installment Obligation” used in the transactions
shown in the record reads as follows : ,

“3. SECURITY INTERESTS : Represents that, except as a. provision is made in ‘D~2’
of this Obligation for the execution and delivery of a Collateral Mortgage on the above
‘Property to be Improved’ by the Buyer(s) [and by any other owner(s) of any interest
in said Property] to the Bank designated above, and/or b. the right to a Mechanic¢’s Lien
on said Property of a subcontractor, laborer, materialman, or other person (excluding the
Seller) who performs labor or furnishes materials for the improvement thereof, may be a
security interest in said Property within the meaning of ‘security interest’ as used in
Federal Reserve Board Regulation Z, no security interest is or is to be held, retained or
acquired by the Seller, the Bank designated above, or any other person in connection with
the extension of credit evidenced by this Obligation.” (Commission Exhibit 9—j. )

2The same or a similar issue is raised in N. C. Freed Company, Inc., et al. v. Board of
Governors of the Federal Reserve System, U.S.D.C. W.D.N.Y. September 29, 1971, CCH
Consumer Credit Guide § 99356. The district court in the case held that only contracts
which acquired a security interest through a mortgagé, deed of trust, or other type
consensual liens are rescindable; that Conmgress did not include llens which arise in the
future by operation of law. The Freed case has been appealed to the United States Court
of Appeals for the Second Circuit. N. C. Freed Company, Inc., et al. v. Board of Governors
of Federal Reserve Board, appeal docketed, No. 72-1381 (2d Cir.).
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security interest is or- will be retained or acquired” (§226 ’9(3))
(emphasis supplied). The Board also defined the term “security in-
terest” to include liens created by operation of law (§226.2(z)). ‘The
court upbeld the Reserve Board’s regulations on this point. It rea-
soned. in part that a contract to renovate, remodel or repair a house
imports the materials will be furnished in connection with that work;
and that, therefore, émplicit in the contract is a provision that a lien
will attach to secure payment for the work and the materials.. We be-
lieve it is clear from the decision that, the court’s reasoning and its
holding .covers all nonconsensual security interests, including.. the
mechanic’s liens granted. by statute to the creditor as a contractor or.
supplier; as well as mechanic’s liens granted to third parties not privy
to the original contract, such as subcontractors, laborers and. others,
for their work, services.or materials, . -

" Aceordingly, we-hold that respondents violated the Act and Regu-
lation Z not only in the respects found by the administrative law judge
but also in the other respects charged in the complaint, i.e., for failing
to provide notice. of rescission and for failing to delay performance .
within the three-day perlod provided by law.

There is no: direct issue before the Commission on the Vahdlty of
respondents’ waiver policy. That issue would have been before us had
respondents shown that all security interests were waived, including
the mechanic’s liens of their workmen and others. In the circumstances
there is no need to inquire into the validity and appropriateness of the
waivers. They were incomplete and so the defense must fail.#

- It should be noted, however, that Section 226.901 also provides that
if, as a result of the transactlon, a security interest is or will be retained
or acquired by a subcontractor, workman or other person, the trans-
action is rescindable and the creditor then would be responsible for
delivering the rescission notice and the applicable disclosures and for
delaying performance.

4 Neither the Act nor Regulation Z expressly provides for the walver of security in-
terests. The only explicit language on waiver they contain is that for the customer’s
waiver of his right of rescission under certain emergency-type circumstances (see Section
125(d) of the Act and Section 226.9(e) of Regulation Z). The concept of a waiver of
security interest by the creditor appears in Section 226.901 of the Reserve Board's
“interpretations” of Regulation Z. This interpretation section provides that where a
creditor effectively waives his right to retain or to acquire a mechanie’s or a materialmen’s
lien he has not retained or acquired that security intefest. Under this interpretation, if
all security interests are waived, the transaction is not rescindable and the creditor does
not have to comply with Séction 125 of the Act and the regulation concermng the con-
sumer’s right of rescission. .

It should be noted, howerver, that Section 226.901 also provides that if, as a result
of the transaction, a security interest is or will be retained or acquired by a subcontractor,
workman or other person, the transaction is resclndable and the creditor then would be
responsible for delivering the rescission notice ‘and 'the -applicable disclosures and for
delaying performance.

494-841—73—45
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" Asindicated above, complamt counsel, so far as: remedy is concerned
contends ‘for & new paragraph in the order which" WOlﬂd requlre re-
sponderits-on ‘past sales between July 1, 1969 snd J: anuary 18, 1971,
for which they’ arranged the extension of consumer credit and in Whlch
& secunty interest in real property was retained or acqulred to afford
the customers involved; within fourteen days -of the receipt of a speei-
fied notice, ‘the opportunity to Tescind ‘the trarisactions: The- Commis-
* sion’s ‘order; he argues, can ‘and should ‘compel reéspondents to give
their credit custornérs what they are ‘entitled to under the-Act and
regulations. He claims that such a remedy ‘will- ‘bear' more than a
reasonable relationship to the violations uncovered Complamt counsel
cites the relief granted by the hearlnor exammer in another ma,tter, v
Charnita, Iné.yet al., Docket No. 8829. 2t B :
~ The Commlsswn, on June 6, 1972 [80 FT Cr 892], 1ssued its: own
decision in that’ Charnite matter, holding, among: othér things; that so
far as certain lot-buying customers were concerned those respondents
had “an unfulfilled and contmumg duty to give notice, in accordance
with Section 226.9 of Regulatmn Z, of the customers’ right of rescis-
sion.” The Commission there further stated that “[u]ntil‘such notice
is given, respondents are thus in a continuing violation of the statute.”
" “We do not believe that the same approach is justified on the facts
in this pr oceedmg Charnite concerned land sales, not home improve-
ment sales as in this case. The installations and alterations involved
in home improvement transactions cannot easily be undone, if they
can be undone at all. These improvements are generally of a permanent
nature, such as the installation of a new furnace, new air conditioning
“equipment and the like. Removal of this equlpment will often be im-
practical and possibly damaging to the house in which it is installed.
Furthermore, removal could lead to additional expenses to the home
owner. Inflation and other factors might easily make replacement more
costly than was the original installation. In such a case a mere rlght ,
to rescind, without more, would not restore the customer to his prior
position and might be detrimental to him 1f the seller in fact 1emoved
~ the equlpment
A p10v1310n in the Reserve Board’s regulation covering the right of
rescission (Section 226. 9(d) of Regulatlon Z) appears to be dlrected
to this situation. It statesin part:
If the creditor has delivered any property to the customer, the customer may
retain possession of it. Upon the performance of the creditor’s obhgatlons under
this section, the customer shall tender the property to the creditor, except that

if return of the property in kind would be impracticable or inequitable, the
customer shall tender its reasonable value. * ok kM
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While ‘the record: here has not:been developed on: this point, it may
e assumed that in’ most of the transactions return of the creditor’s
‘property would be 1mpractlcab1e and so cancellations would neces-
sarily raise problems as to the return of “reasonable value.” Very
likely each situation would require individual negotiation to arrive at
equitable results. We further assumé in these situations of cancellation
that under the Board’s rule the customer would have the option of

‘removal or of tendermo reasonable Value, though this is not altogether
‘clear. o
This matter, thelefore, raises’ problems as mentloned of likely' ad-
justments and negotiations not present in Charnita and the facts
developed in this record are inadequate to make approprlate deternu-
nations as to just how such an order would work or what its 1mpact
‘would be insofar as the home owners are concerned or the respondents.
Without greater factual details on this point we do not believe that an
order Ioo]ﬂncr to past transactmns is justified on this record ’

In our view; it would not be helpful to remand this matter for the
taking of additional eviderice on the scope of the order. Time is im-
‘portant in order te provide protection to. respondents’ future customers.
~We believe that a broader public interest will be served by seeking an
immediate enforcement of a prospective order to cease and desist rathel
than to suffer the inevitable delays which would result from a remand
for further facts.

In connection with the order, there is one further point which should
be mentioned. The admmlstmtlve law judge, in footnote 6, page 12
[p. 689, herein], stated that he assumed the correctness of respondents’
claim to the effect they were advised by the head of the New York
office that their transactions because of their waiver policy were not
rescindable. He based this assumption on the fact that the person
referred to was not called to deny the claim. The next sentence in the
footnote reads: “While as a matter of law such interpretation [by the
New York office head] may carry little weight, from the standpoint
of the public interest in issuing an order in this matter it may be very
significant.” Whether or not the administrative law judge’s assump-
tion is warranted, we donot agree with the sentence above quoted if he
‘means by this that the Comnnsswn is thereby in some way not fully
free to issue an appropriate order in this case in the public interest.
No principle of equitable estoppel bars the Commission from the per-
formance of its duty because of the mistaken action of subordinates.
Double Eagle Lubricants v. F.T.C., 360 F. 2d 268,270  (10th Cir.1965).
To prevent any misinterpretation on the issue we will strike the
footnote. :



700 FEDERAL TRADE - COMMISSION -DECISIONS
Final Order 81 F.T.C.

Accordingly, complaint counsel’s appeal will be granted to the ex-
tent above indicated and otherwise denied. The initial decision of '
the hearing examiner will be modified so as to conform to the views
expressed in this opinion and as modified adopted as the decision of
the Commission. : :

Finan OrbEr

~ This matter having been heard by the Commission upon complaint
counsel’s appeal from the administrative law judge’s initial decision
and upon briefs and oral argument in support thereof and in opposi-
- tion thereto; and

The Commlssmn having rendered 1ts decision deternunmg that the
initial decision should be modified in accordance with the views and
for the reasons stated in the accompanying opinion and as modlﬁed
adopted as the decision of the Commission :

It is ordered, That pages 123 and 13 [supra at 688—90] of the admm
istrative law judge’s initial decision be modified as follows:

- witnesses made it very apparent in their testimony that they could not afford
the large expenditures required and had to secure firiancing. We turn next to.the
far more serious question of the waiver of lien by respondents.

Respondents contend that they waived any lien they would secure on the
property. Thus, they claim the transaction does not create any security interest -
and accordingly it is not rescindable. Respondents further claim that an inter-
pretation to this effect was secured from the Chief of the New York Office of
the Commission.

Complaint counsel take the position that even though the waiver might be -
effective to prevent respondents from securing a lien 'on the property for them-
selves, the New York lien law creates a lien in favor of their workmen and
their material suppliers in the event that the wages or material chai'ges are
not paid ® and it was the purpose of the Truth in Lending legislation to require
that all liens be considered even though not under the control of the lender. The
position of complaint counsel is correct for the reasons stated by the court in
Gardner and North Roofing and Siding Corporation v. Board of Governors of
the Federal Reserve Board, 464 F. 2d 838 (D.C. Cir. 1972) ; 4 CCH Consumer
Credit Guide § 99159. Accordingly, respondents’ transactions shown on this ree-
ord were rescindable and subject to the requirements of §226.9 of Regulation Z
governing the customer’s right to rescind.

Paragraph Five of the complaint contains the following charge

“In connection with the consumer credit transactions set forth in Para-
graphs Three and Four” hereof, respondents. prepare documents containing
consumer credit cost disclosures required by Section 226.8 of Regulation Z
and obtain from customers written acknowledgment of receipt of these dis-
closures, but in some instances nevertheless fail to provide the customer
with a copy of such disclosures, as required by Section 226.8(a) of Regula-

- tion Z.” .

This it seems to the hearing examiner includes a charge that the customer is
not provided with the cost disclosures prior to the time he or she signs the sales
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proposal.. ThlS -is true . because Sectlon 226. 8(a) of ‘Regulation Z specifically
provides: :

" ®McKinneys “Lien Law” Volume Article 1, 1-3.
7The paragraph referred to provide as follows : )
“PARAGRAPH THREE: In the ordinary course and conduct of their business

as aforesaid, respondents arrange, and for some time last past regularly have

arranged, for the extension of consumer credit, as ‘consumer credit’ is defined
in Regulation Z, the implementing regulation of the Truth in Lending Act,
duly promulgated by the Board of Governors of the Federal Reserve System.
“PARAGRAPH FOUR: Subsequent to July 1, 1969, respondents in the ordi-
nary course and conduct of their business and in connection with their arrang-
ing for consumer credit, have caused, and are causing, customers to execute
retail installment contracts, herein referred to as ‘the contract’, which results
or may result in a security interest being retained or acquired in real property
which is used or is expected to be used as the principal residence of the cus-
tomer. The customers thereby have the right to rescind such transactlons, as

provided in Section 226.9(a) of Regulation Z.”

It i8 further ordered, That footnote 10, page 14 [supm 690], in the

initial decision be, and it hereby is, renumbered 8.
1t is. further ordered, That conclusion 3 on page 16 [supm at 691]

of the initial decision be and it hereby is, modified to read as follows:

3. Respondents, in credit transactions shown in this record,
violated the Truth in Lending Act and Section 226.9 (b) of Regu-
ulation Z by failing to provide their customers with the oppor-
_tunity to rescind and copies of a notice of the right of rescission
in accordance with the regulation. Respondents, in credit trans-
actions shown on this record, violiated the Truth in Lending Act
and Section 226.9(c) of Regulation Z by failing to delay during
the three-day rescission period making physical changes in the
customer’s property and in the performing of work and services
for such customers. The claim that security interests were waived
is rejected because there is no showing that all liens created by
operation of law, such as mechanic’s liens of workmen, were
waived.
It is further ordered, That the order contamed in the initial decision
be modified to read as follows:

ORDER

It is ordered, That respondents Fabbis, Inc., a corporation,
doing business as Rochester, Plumbing and Heating Contractors
or under any other name, and. its:officers,-and :Richard J. Fabrizi
and James J. Rebis, individually and as officers of said corpora-
tion, and respondents’ agents, representatives and employees, di-
rectly or through any corporate or other device, in connection.
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‘with any consumer credit sale, as “consumer credit” and.“credit
sale” are defined in Regulation Z (12 C.F.R. § 226) of the Truth
in Lending Act (Pub. L. 90-321, 15 U.S.C. 1601 e? seq. ) do forth-
with cease and desist from :

1. Failing to provide any customer prior to consummatlon
- of the transaction with a copy,-which the customer may re-
- tain, of all disclosures required to be made by Section 226.8
©of Regulatlon Z, in the form and manner prescrlbed thereln,

~ as required by Sectlon 9296.8(a) of Regulation Z.
2. Failing, in any transaction in which a security interest
is- or will be: retained or acquired in‘real property whichris
* used or is expected to be used as the principal residence of
© - the’ customer, to prov1de each customer with notice of the
L Mrlght to rescmd in the form and manner specified by Sectlon
296.9(b) of Regulatlon 2, prlor to consummation of the
- transaction. . ~
3. Makmg any physmal changes m a customer s property :

- sueh property before explmtlon, of the resmssmn pemod pro-
vided- for in. Sectlen 226.9(a) of Regulatlon Z, in.any trans-

S ,"a,ctlon in whlch & security interest is or will be retained or

) acquir ed in real property which is used or is expected to be

used as the principal residence of the customer, as provided

- in Section 226.9(c) of Regulation Z.

4. Failing, in any consumer credit tranqactwn or adver—
tisement, to make all disclosures requlred by Sections 226.6,

+ 9926.8, 226.9 and 226.10 of Regu]atlon Z, in the manner, form

and amount prescribed therein..

It 8 further ordered, That a eopy of this order to cease and
desist be delivered to aH present and future personnel of respond-
ents engaged in the consummation of any credit sale, and that
respondents secure from each such person a signed statement
acknowledging receipt of said order. :

It is furthm ordered, That 1espondents notify the Commissmn
at least thirty (30) da,ys prior to any proposed change in the
corporate respondent, such.as dissolution, assignment, or sale,
resultant in the emergence of a successor corporation, the crea-
tion, or dissolution of subsidiaries, or any other chfmoe in the

* corporation wluch may affect comphance ObhO“ItIODS arising out
- of ‘the order. ’
l tis further ordered, That the 1111t1al demsmn of the admmlstr ative

law

judge, as modified herem be, and it hereby 1s, adopted as the de-

cision of the Commission.
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1t is further ordered, That respondents herein shall, within sixty
(60)- days after service upon them of this order, file with the Com-
mission a report, in writing, sighed by such respondents, setting forth
in detail the manner and form of the_ir com-pliance with. the order to
cease and desist. ,
~ Chairman Klrkpatrlck concurrmg in the d1sposmon of thls
proceedmg - ' :

INTHEMATTEROF .

CAL ROOF WHOLESALE INC ET AL

CONSENT ORDER, ETC,, IN REGARD TO THE ALLEGED VIOLATION OF THE
. FEDERAL TRADE COMMISSION ACT

Docket 0—2307 O’omplmnt Oct 30, 1972—Dec¢szon, Oct 30 1972

Consent order reqmrmg a Portland Oregon, wholesaler and d1$tr1butor ,of
burld.mg matenalex, includir idential suhng products,»among ‘other
thmgs to cease mlsrepreséntmg any aspect ‘of contests’ or other promotional
schémes o1 ‘devices s mlsrepresentmg the quality or- propertles ofits ‘sid-
ihg' or ‘ether ~building products* ‘and . representing: that .its: products .are
guaranteed . unless - pertinent;, mformatlon -with ; respect ' thereto. is. clearly
and conspicuously dlsclosed

CoMPLAINT

-Pursuant to the:provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Cal-Roof Whole-
sale, Inc., a corporation, and Morris Greenstein, individually and as
an officer of said corporation, hereinafter referred to as respondents;
have violated the provisions of said Act, and it appearing to the
Commission that a proceedino‘ by it in respect thereof would be in
the public interest, hereby issues its complalnt sta,tlng 1ts oharges in
that respect as follows :

Paraerarm 1. Respondent Cal -Roof Wholesale, Inc., is a corpora-
tion organized, existing and doing business under and by virtue of
the laws of the State of Oregon, with its principal office and place
of business located at 110 S.E. Taylor, Portland, Oregon.

- Respondent Morris Greenstein is an officer of the corporate respond-
ent. He formulates, directs and controls the acts and practices herein
described. His business address is the same as that of the corporate
respondent.



704 FEDERAL TRADE CGOMMISSION -DECISIONS
Complaint 81 FT.C.

" Pag. 2. Respondents are now and: for some time last past have been,
engaged in the wholesalé sale, ‘offering for sale, and distribution of
building materials, including resideritial siding products.”. - e

. Pag.'3. In the course and eonduct of their business as aforesaid,
respondents now cause, and for some time last past have caused, their
said products, when sold, to be shipped from their place of business
in the State of Oregon to purchasers thereof located in various other
States of the United States, and have operated branches outside of
the State of Oregon, and maintain; and at all times mentioned herein
have maintained, a substantial course of trade in said products in
commerce, as “commerce” is defined in-the Federal Trade Commission
Act.

Par. 4, To promote the sale of their building materials, respondents
have distributed and have caused to be distributed in commerce to
potential home siding purchasers, a substantial number of mailers
announcing a “17 Second Contest.” Two such mailers were so dis-
tributed. One advertised aluminum siding ‘and the other advertised
vinyl siding.. Each had a riumber printed on it and solicited the
entry of the recipient in a “contest.” The offered grand prize was a
free siding job, second prize was a color television set, and the third
prize was a clock or a mystery gift. The foregoing is‘hereinafter re-
ferred to as the “promotion.” Respondents have sent out or have
caused to have sent out 137,200 of the aluminum siding mailer and
approximately 135,000 of the vinyl siding mailer. ' '

After the mailers are received, the recipients may, and many do,
return the attached cards to the respondents, or their agents. The .
returned cards are then sent to siding contractors which have pur-
chased the promotion service from respondents and contractor sales-
men are sent to call on prospects who have returned the card to
attempt to sell them siding installation jobs and to deliver the appro-
priate prizes. | , - : - ’
~ In the said promotion mailers the following statements appear in
connection with the advertised siding: ’ :
) "'So new and different, it makes all other sidings_ obsolete

% * ’ * * * * ’ *
- Imagine, you never have to paint your house again
* * ' * . *® * * : *
.+« v Save by eliminating h-bus_e-painting and repairs over the next ten, twenty,
or thirty years. o . : ) . ’
* % ® * . % : *
’ Mail this card within 5 days o
# ¥ * * * * *
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Par. 5. By and through use of the said promotion, and through
the use of the aforementioned statements and assertions, respondents;
bave represented directly or by 1mphcat10n that: .

. 1. A true contest was being conducted in which the determmatlonj
of whether each. remplent of a promotion mailer was. entxtled to  Te;
ceive the third prize was based upon chance. ’

2. Promotion entrants could: not qualify to participate unless the
entry was mailed. within five days of receipt. ,

--8. The promotion Would be limited to a relatively short perlod of.;
time. :
-4 A grand prize of a regidential siding installation job and three
second prizes -of new color telev131on sets would be awarded in each,_
of the two promotions, ;. - . : :

5. Individuals entered. or partlclpatmg in the promotions were
afforded a reasonable opportumty to win the represented first and
second prizes.

6. ‘The advertised s1d1ng makes all other sidings obsolete

7. The advertised siding is “new” and “different.”

8. The advertised siding will eliminate the need for house pa,lntlng
. and siding repairs for as lonigas 30 years.

Pag. 6. In truth and in fact: : :

1. The determination of whether mailer recipients would receive
the third prize was not based on chance. Each and every promotion
mailer entitled the recipient to receive the third prize under the
criteria established in the mailer.

2. The mailing of promotion entry cards more than five days after
receipt of the mailer would not disqualify the entrant.

3. The promotion has not been limited to a relatively short period
of time, mailers having been sent into various areas intermittently
from June 1970 through July 1971, in the case of the aluminum siding
- mailer, and since August 1970 in the case of the vinyl siding maller

4. No residential siding installation jobs or color television sets were
won or awarded in either of the two promomons ‘

5. Individuals entered or part1c1pat1no~ in the promotions were not
afforded a reasonable opportunity to win the represented first and
second prizes. In the aluminum SIdmg promotlon, 137,200 mailers were
sent, out of which one was a first prize winner and three were second
prize winners. In the vinyl siding promotion, approx1mate1y 135,000
mailers were sent out, of which one was a first prize winner and three
were second prize winners.

6. The advertised siding did not obsolete all other sidings.

7. The advertised siding was not “new” and “different.”

'S
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8. The advertised sldmg will not eliminats’ the need for house
painting and siding repairs for aslong as 30 years.

PAR (e To promote the sale of then' bulldmg matena.ls, respondents’ :
potentml home siding purchasers, a substantlal number of mallers ad-
vertising steel house siding. The mailer invited the ree1p1ent to’ return’
a postage-paid card in order to obtain the free gift of a junior grand-
father clock at the time of a sales presentatlon The returned coupons- ‘
were ‘forwarded to siding coritractors'who had purchased the mailer
service. The coupons were utilized by the siding contractors for ob-
talmng leads for siding installation work. In the mailer, the followmg

- statements and representations, among others, were made:
This offer is limited to ten days only
e e T R R S e e e e g
- For your ‘security, vinylized:siding comes with a
transferable guarantee that you can depend on

* T ke * . . 'x ce el T
“Now say good-bye to house painting. :
'* TR *‘ . c * : . 0 : * - e g o .*

Immediate financing available. .
* * ‘ A * [ULEET SR TR R %

Basy terms to it your budget

* * * % * . * *
Act now, absolutely free * * * no obligation,
nothing to buy
* * * * * % *

This offer is limited to ten days only
* * * * * * *

Par. 8. By and through use of the aforementioned statements and
representations, respondents have represented directly or by implica-
tion:

1. That the offer to receive a junior grandfather clock by returmno-
the coupon is only available for 10 days from the date of receipt of the,
mailer.

2. That the advertised steel house siding is guarantoed in all respects
without conditions or limitations.

8. That houses to which the advertised steel house siding has been
applied will never need painting.

4. That immediate financing would be provided to all reclplents of.
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the mailer by the respondents or by some person or firm connected with
respondents.

5. That lower downpayments, longer perlods of repayment lower
interest charges, or lower monthly payments than those regularly
oﬁered would be available to each mailer recipient. '

6. That recipients of the mailer which returned the card would be
under no obligations with respect thereto.
 Par.9.In truthand in fact:

1. The offer in the mailer was not limited to ten days.

2. The siding guarantee is not unconditional, but is pro-rated and
contains other conditions to the obligations of the guarantor.

3. Apphcatlon of the advertised steel house S1d1ng will not ehmma.te
the need for house palntlng forever.

* 4. Financing of the house siding installation work is only avalla.ble
tothose who can qualify for credit extensions.

5. The downpayments are not lower, the interest charges are not less,
the periods of repayment are not longer, and the monthly payments
are not less than those that would be regularly and ordinarily available
to individuals obtaining financing for siding installation work. :
6. The mailer recipient who returns the coupon obligates himself
tolistentoa siding sales presentation.

Par. 10. In the course and conduct of their aforesaid business, and
at all times mentioned herein, respondents have been, and now are,
in substantial competition, in commerce, with corporations, firms and
individuals in the sale of siding materials and other products of the
same general kind and nature as that sold by respondents.

Par. 11. The use by the respondents of the aforesaid false, mislead-
ing and deceptive statements, representations and practices has had,
and now has, the capacity and tendency to mislead members of the
purchasing public into the erroneous and mistaken belief that said
statements and representations were and are true and into the purchase
of substantial quantities of respondents’ products by reason of said
erroneous and mistaken belief.

Par. 12. The aforesaid acts and practices of respondents, as herein
alleged, were and are all to the prejudice and injury of the public and
of respondents’ competitors and constituted, and now constitute, un-
fair methods of competition in commerce and unfair and deceptive
acts and practices in commerce in violation of Section 5 of the Federal
Trade Commission Act.



708 ~ FEDERAL TRADE, COMMISSION - DECISIONS
. ) » ‘
Decision, and. Order 81 F.T.C;
DEcision AND ORDER - S

. The Federal Trade Commission having 1n1t1ated an 1nvest1gat10n
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Seattle Regional Office pro-
_posed to present to the Commission for its conSIderatmn and which, if
.issued by the Commission, would charge respondents W1th VIOIatlons
of Section 5 of the Federal Trade Commlssmn Act;and

The respondents and counsel for the Commlssmn having thereafter
exectitéd an agreeiment containing a consent order, an admission-by
the respondents of all the jurisdictional facts set forth in the aforesaid
draft of complaint, a statement that the signing of said agreement is
for settlement purposes only and does not constitute an admission by

- respondents that the law has been violated as alleged in such com-
plalnt and waivers and other provisions as required by the Commis-
sion’s rules; and : ’
~ The Oommlssmn having thereafter considered the matter and hav-
ing determined that it had reason to believe that the respondents have
v1olated ‘the-said Act, and. that complaint should" issue stating ‘its
charges in that respect, and havmg thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of thirty (30) days, now in furthér conformity with the
procedure prescribed in Section 2.34(b) of its rules, the Commission
hexeby issues its complaint, makes the following ]urlsdlctlonal find-
ings, and enters the following order :

1. Respondent Cal-Roof Wholesale, Inc., is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of Oregon, with its office and principal place of business located
at 110 S.E. Taylor, Portland, Oregon.

Respondent Morris Greenstein is an officer of said corporation. He
formulates, directs and controls the policies, acts and practices of
said corporation, and his principal office and place of business is located
at the above stated address.

2. The Federal Trade Commission has jurisdiction of the subject

~matter of this proceeding and of the respondents, and the proceeding
isin the public interest. _

ORDER

1% is ordered, That respondents Cal-Roof Wholesale, Inc., a corpora-
tion, and its officers, and Morris Greenstein, individually and as an
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foﬂicer of said corporatlon and- thelr suiceessors ‘and: assigns, and Te-

-spondents’-officers; agents, representatives; and employees, dlrectly or

through any corporation, subsidiary, division, or other device, in’con-

nection with the preparation, advertising, promotion, sale, distribution

‘or use of any contest, game or other promotional device, in ¢ommerce,

as “commerce” is defined in the Federal Trade Commlssmn Act, do

‘forthwith cease and demst, orally or in any other manner, dlrectly or
?1nd1rectly, from : ‘

1. Representmg that a contest or other smular promotional de-

~ vice is being conducted: in Whlch the determination of whether

' a participant is a winner or Joser is based on’chance, when such

" is‘not the fact; or- mlsrepresentlng in any manner any aspéct of

any contest or other promotional scheme or device.

~ 9. Representing that an offer to a potentlal individual “partici-

*- pant of an opportunity to participate in any promotlonal scheme

_or réceive a free gift is limited to a certain specific period of time,
" ‘excepting such disclosures as are- Pequlred in Paragraph 3 of this
" section of this order.

3. Failing to accurately and truthfully dlsclose on all materials
distr 1buted to the public the date that any contest; game, or other
promotional device is initiated and the date it will end.

4, Failing to award and distribute all prizes of the value and
type represented.

5. Engaging in the preparation, promotion, sale, distribution,
or use of any contest, game, or other promotional device unless the
following are disclosed clearly and conspicuously in all advertis-
ing and promotional material concerning said devices:

(a) The total number of prizes to be awarded ;

(b) The exact nature of the prizes, the applommate retail
value of each prize, and the number of each separate type
of prize;

(¢) The odds of winning each prize;

(d) The geographical area or states in Whlcll any such
device is used.

It is further ordered, That respondents and their successors and as-
signs, and respondents’ officers, agents, representatives, and employees,
directly or through any corporation, subsidiary, division or other
device, in connection with the offering for sale, sale or distribution
of building’ or siding materials, or any other similar products in
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commerce, as “commerce” is defined in the Federal Trade Commission
Act,.do forthwith cease and desist, orally or in any other manner,
directly or indirectly, from :

1. Representing .that any siding or other bu1ldmg product_ 7

renders all other similar products obsolete; or otherwise mlsrep-
resenting siding or other building products.

2.  Representing that any siding or other bmldmg product is
different when such product is not different and representing that
any such product is new more than six months after initial intro-

- duction to the public, exclusive of any test marketing periods.

3. Representing that any siding or other building product will
eliminate. the need for house painting and siding repairs for as
long as 30 years or forever.

4. Representing, directly or by 1mphcat1on, that any of re-
spondents’ products are guaranteed unless the nature and extent.
of the guarantee, the identity of the guarantor, and the manner
in which the guarantor will perform thereunder are clearly and
conspicuously disclosed.

5. Representmg that financing is available Wlthout dlsclosmg
that credit is only available on approval of credit and without
disclosing the source of such financing. '

6. Representing that lenient credit terms are avallable, in-
cluding, but not limited to use of the term “easy terms.”

7. Representing generally that a mailer recipient or participant
'in any promotional device may receive a free gift or participate
in a promotion without obligation or condition in connection
with a promotion where a salesman may contact the recipient
or participant.

It is further ordered, That the respondent corporation shall forth-
with distribute a copy of this order to each of its operating divisions.
It is further ordered, That respondents deliver a copy of this order
to cease and desist to all present and future personnel of respondents
engaged in the offering for sale or sale of any product or in any aspect
of preparation, creation, or placing of advertising, and that re-
spondents secure a signed statement acknowledging receipt of said
order from each such person.

It is further ordered, That respondents notify the Commission at
least thirty (30) days prior to any proposed change in the corporate
respondent such as dissolution, assignment or sale resulting in the

'S
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emergence of a successor corporation, the creation or dissolution of
subsidiaries or any other change in the corporation. which may affect -
compliance obligations arising out of the order. - e
1t is further ordered, That the respondents herein shall, within sixty
(60) days after service upon them of this order, file with the Commis-
sion a report, in writing, setting forth in detail the manner and form

in which they have complied with this order.

In THE MATTER OF
SUGAR INFORMATION, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket C-2308. Omplamt, Now. 1, 1972—Decision, Nov. 1, 1972

Consent order requiring two sugar industry trade associations of New York
City, among other things to cease making false and unsubstantiated weight
reduction claims for refined sugar and misrepresenting its nutritional value

- in weight-reduction dieting. Respondents are further -required to run
full-page corrective ads in various publications listed in the order.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Sugar Information,
Inc., Sugar Association, Inc., and Leo Burnett Company, Inc., corpo-
rations, hereinafter referred to as respondents, have violated the
provisions of said Act, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint stating its charges in that respect as
follows:
~ Paracrapa 1. Respondents Sugar Information, Inc., and Sugar

Association, Ine., are trade associations organized, existing and doing
business as corporations under and by virtue of the laws of the State
of New York, with their principal office and place of business located
at 254 West 31st Street, New York, New York. Respondents Sugar
Information, Inc., and Sugar Association, Inc., were organized and
are maintained for the purpose of promoting, fostering and advancing
the interests of their members who consist of firms engaged in busi-
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Tiesses relatmg to: the’sugar mdustry, mchidmg but not l'mlted to
‘growets, refiners, and processors. . . & DEPIFRITR
Par. 2. Respondent Leo Burnett Company, Inc ‘isa corporatlon
‘orgamzed ‘éxisting and doing business under and'by: v1rbue of the laws
‘of the State of Delawa,re, with its office and prlnmpal place of busmess
Jocated at Prudential Plaza, Chlcago, Tlinois. > 07 ,
Pagr. 3. Respondents-Sugar: Association, Inc., and: Sugam Informa~
tion, Inc., have been and now are engaged in a wide range of activities
of mutual interest to their members 1nclud1ng but not limited to the
dissemination, publishing, and- distribution of advertisements and
promotional material concerning the uses, purposes, utility, character-
istics and effects ‘of: sugar, whlch ‘comes: within the classification of
“food,” as said term is defined in the Federal Trade Commission Act.
Par. 4. Respondent. Leo Burnett Company, Inc., is now, and for
some time last past has been, an advertising agency of Stugar Associ-
ation, Inc., and Sugar Information; Ine., and: niow and for-some time
last, past, has prepared and placed. for publication and has caused
the dlssemmatlon of advertising material, including’ but ot Timited
to the advertising. refen-ed to. herein, to promote the. sale’ of .sugar,
and sproducts containing sugar, -which come within the-classifieation
of “food;” as said term is definéd:in the Federal Trade’ Commission
Act. -
Par. 5. In the course and conduct of their said businesses, re-
spondents have disseminated; and caused the dissemination of certain
advertisements concerning sugar -and products containing sugar
by the United States mails and by various means in commerce, as
“commerce” is defined in the Federal Trade Commission Act, includ-
ing but not limited to, advertisements inserted in magazines and other
advertising media, for the purpose of inducing and which were likely
to induce, directly or indirectly, the purchase of said products; and
have disseminated, and caused the dissemination of, advertisements
concerning said products by various means, including but not limited
to the aforesaid media, for the purpose of inducing and which were
likely to induce, directly or indirectly, the purchase of said products
in commerce as “commerce” is defined in the I‘ederal Trade Commis-
sion Act. : :
Par. 6. Typical of the statements and replesentatlons in. sald ad—
vertisements, disseminated as afor esald but not all mcluswe thereof,
are the following : g :
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Par. 7. Through the use of said advertisements and others similar
thereto not specifically set out herein, disseminated as afoiesaid, re-
spondents have represented and are now representln dlrectly and by
1mphcatlon, that

malntehaﬁce of reduced human Welght
B. Consumptlon of sugar and foods containing sugar, such as soft
idy bars, before meﬁsls wi '

reduce dally caloric 1nta,ke '

C. Sugar isa umquely suitable source of energy for persons attempt-
ing to lose weight or to prevent weight gam, because it prov1des more
-energy per calorie than other foods : -

- Par. 8. Intruth and in fact: ' :

AL Respondents had no reasonable basis" from whlch to co;_lclude
t’hat the: consumptlon of sugar, and foods containing sugar, such as
soﬂ, .drinks, ice cream. cones, ot candy baps, before. meals. contubvut,es-_‘_
31gn1ﬁcantly and’ rellably to the reduction of human Welght and to
the maintenance of reduced human weight.. :

B. Consumptlon of sugar and foods containing sugar such as soft
drinks, ice cream cones, or candy bars, before medls may result in

- increased daily caloric intake.

C. Sugar is not a uniquely suitable source of energy, in terms of
the quantity of energy provided per calorie, for persons attempting
to lose weight or to prevent welght gain. All foods contain the same
amount of energy per calorie, since calories are a measurement of the
energy value of food.

Therefore, the advertisements referred to in Paragraph Six were
and are misleading in material respects and constituted, and now
constitute, “false advertisements” as that term is defined in the Fed-
eral Trade Commission Act, and the statements and representations
set forth in Paragraphs Six and Seven were, and are, false, misleading
and deceptive.

Par. 9. Respondents have represented, through the use of the afore-
said advertisements and otherwise, directly and by implication, that
consumption of sugar and foods containing sugar before meals is an’
effective means of reducing human weight and maintaining reduced
human weight. There existed at the time of said representations no
reasonable , basis. to support said representations pertaining to the
health and dietary qualities of said food products.
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- Therefore, the aforesaid acts and practices were, and are, fa.lse, mis-
leadmg, deceptive and unfair. -

Par. 10. In the course and conduct: of its aforesaid-business, and at
all times mentioned herein, respondents Sugar Association, Inc., and
Sugar Information, Inc., as-agents or representatlves of its member- _
shlp constituency, have been, and now are, in substantial competition,
in commerce, with corporations, firms and individuals representmg or
- engaged in the food industry.

‘Par. 11. In the course and conduct of its aforesaid business, : and at
all times mentioned herem, respondent Leo Burnett Company, Inc.,
has been,:and now is, in substantial ‘competition in- commerce with
~ other advertising agencies.

Par. 12. The use by respondents of the aforesaid false, m.lsleadmg’
and deceptive statements, representations and practices and the dis-
semingtion of the aforesaid ‘false advertisements” has had, and now
has, the ¢apacity and tendency to mislead members of the consuming
public into the erroneous and mistaken belief that said statements
and representations were and are true and into the purchase of sub-
stantial quantities of sugar and products containing sugar..

Par. 18. The aforesaid acts and practices of respondents including
the dissemination of “false advertisements,” as herein alleged, were
and are all to the prejudice and injury of the public and of respond-
ents’ competitors and constituted, and now constitute, unfair and de-
ceptive acts and practices in commerce and unfair methods of com-
petition in commerce in violation of Sections 5 and 12 of the Federal
Trade Commission Act.

DecisioN Axp ORDER

The Commission having heretofore determined to issue its com-
plaint charging the respondents named in the caption hereto with
violation of the Federal Trade Commission Act, and the respondents

~having been served with notice of said determination and with a copy
of the complaint the Commission intended to issue, together with a
proposed form of order; and

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the respondents of all the jurisdictional facts set forth in the complaint
to-issue herein, a statement that the signing of said agreement is for
settlement purposes only and does not constitute an admission by
respondent that the law has been violated as alleged in such com-
plaint, and waivers and other provisions as required by the Com-
mission’s rules; and
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The Commission having thereafter con51dered the matter and having
“determined that it had reason to believe that the. respondents have
violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
eonsent agreement and placed such agreement on the public record
for a period of thirty (30) days, and having duly considered the com-
ments filed thereafter pursuant to Section 2:34(b) of its rules, re-
spondents then having submitted an agreement. modified ‘in' light of
~said comments, now in further. conformity with: the procedure .
prescribed in Section 2.34 (b) of its rules, the.Commission hereby issues-

- its.complaint, makes. the following ]urlsdlctlonal ﬁndmgs, and enters
the following order;. -
1. Respondents Sugar Information, Inc., and Sucrar Assomatlon,
Inc., are .each: corporations organized; existing and -doing business
under and: by virtué of the laws of the State: of New York, with:their
offices and: principal places of business located at 254 West 3lst Street
~ inthe city of New York, State of New York. - R B
‘2. The Federal Trade Commission has ]urlsdlctlon of the sub]ect
matter of.this proceedmg and of the respondenbs and the pmeeedlng
is in the pubhc 1nterest Co : : AT
SR ‘. ORDER *

L. It is ordered, That respondents Sugar Information, Inc., and
Sugar Assocmtlon, Inc., corporations, and their officers, agents, repre—
sentatives and employees, only as officers, agents, representatives and
employees of Sugar Information, Inc., and Sugar Association, Inc.,
directly or through any corporate or other device, in connection with
the advertising, offering for sale, sale or distribution of refined sugar
and products containing refined sugar forthwith cease and desist from :

1. Disseminating, or causing the dissemination of, any adver-
tisement by means of the United States mails or by any means in
commerce, as “commerce” is defined in the Federal Trade Com-
mission Act, which represents, directly or by implication, that:

- (a) Refined sugar makes any contribution to weight ‘re-
duction or to the prevention of weight gain, unless there
exists a reasonable basis from which respondents could draw
such a conclusion:
(b) Refined sugar supplies food energy uniquely sultable
-~ for persons attempting to lose weight or prevent weight gain.
(¢) For purposes of weight reduction or the preVention of
‘weight gain, food energy supphed by reﬁned sugar acts other
~than as a body fuel.
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2. Dlssemmatlng, or causing the dissemination of, any adver:

* tisement coneernlng dieting undertaken for the purposes of Welght

reduction or the prevention of Welght gain by means of the United
States mails or by any means in commercé as “commerce” is de-
fined in the Federal Trade Commission Act, which mlsrepre-
‘sents in any manner the nutritional value of reﬁned sugar..

It is provided, however, That nothing contained in this order sha,ll
be construed-as prohibiting accurate representations of refined sugar’s
role in and contribution to a balanced diet undertaken for the purpose
‘of weight reductlon or for the prevention of weight galn, where sup-
ported by coxhpetent smentlﬁc ‘or medical authorlty, or as prohibiting
accurate’ representatlon of any non—nutrltlonal characterlstlc of reﬁned
sugar. t , T

A statement ‘as to the quahtles or attmbutes of reﬁned sugar' can
amount to an 1mp11ed umqueness claim if it is made in a context which
conveys an impression of uniqueness for refinéd sugar However, state-
ments as to the qualities or attributes of reﬁned sugar covered by this
order will' not- constltute' iolation: thereof for: the sole réason that -
such ‘statements could’ ls bé made with Tespect: to other " products

gL Dlssemlnatmg, or'causing: the éhssemlnatlon of; any adver-
tisement by means of the United States tnails or by any nmeans
for the purpose of inducing or which is likely to induce, directly
or indirectly, the purchase of refined sugar in commerce, as “com-

~merce” is defined in thé Federal Trade Commission Act, which
contains any of the representations, acts or practices prohibited
in subparagraph 1 or the misrepresentation prohibited in sub-
paragr aph 2 above, . . . .

IL It is further ordered cmd agreed That respondents Suorar In-
formation, Inc., and Sugar Assoc1at10n, Inec., cause dlssemmatlon of
a full-page pmnted messagé: in the ‘followmg publications and issues
thereof:

.. MecCall's December 1972 ..

1

. 2. Saturday Review: = December 1972 .-
3. National Geographic- February :1973 =
4. Time February 1973

5. Vogue February 1973 °
6. Parents April 1973

7

. Reader’s Digest (B)' ‘April 1978
The aforesaid message shall conta,m a clear and consplcuous dlS-
c]osure as follows: S

Do vou recall the meesages we brought vou in the past about sugar’? How some-
thmg with' s1war in it bef01e meals could help you curb your, appetite" ’ B
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We hope.you didn’t get the idea that our little diet.tip was any magic formula
for losing ‘weight. Because there are no tricks, or shortcuts, the whole diet sub-
Ject is very eomphcated Research hasn’t estabhshed that consuming sugar before
meals will contnbute to welght reductlon or even keep you from gaining weight.

Itis p'romded wawe@en, That in the event the effective date of this
order occurs after the final date on which an advertisement may be
submitted for: placement in. any of the specified pubhcatlons and issues
thereof, the aforesaid message may be placed in a subsequent issue
of the same magazine(s). . .

- It is. further ordered, That. respondents shall forthw1th d1str1bute

a. copy of this order to each of their operating divisions.
o It as Further ordered, That, respondents notify the Commission at
least thirty (30) days prior to any proposed change in the corporate
respondents such as dissolution, assignment or sale resulting in the
emergence of a successor corporation, the creation or dissolution of
subsidiaries or any other change in the corporations which may affect
compha,nca obligations arising out of the order.

It further ordered, That respondents shall, within s1xty (60) days
after service of this order upon them, each ﬁle with the Commission
a report, in ‘writing, setting forth in detail the manner and form of
their compliance with this order. -

In THE MATTER OF

LEO BURNETT COMPANY, INC.

- CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket C-2309. Complaint, Nov. 1, 1972—Decision, Nov. 1, 1972

Consent order .requiring a Chicago, - Illinois, - advertising agency for two New
York City sugar industry.trade assoeiations, among other things to cease
making false and unsubstantiated weight reduction ¢laims for refined sugar
and misrepresenting its nutritional value in weight-reduction dieting.

CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Sugar Information,
Inc., Sugar Association, Inc., and Leo Burnett Company, Inc. » COrpo-
ratlons, hereinafter referred to as respondents, have violated the pro-
visions of said Act, and it appearing to the Commission that a pro-
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ceeding by it in respect thereof would be in the public interest, hereby
issues its complaint stating its charges in that respect as follows:

Paracrars 1. Respondents- Sugar Information, Inc. and Sugar
Association, Inc., are trade associations organized, existing and doing
business as corporations under and by virtue.of the laws of the State of
New York, with their principal office and place of business located at
9254 West 31st Street, New York, New York. Respondents Sugar In-
formation, Inc., and Sugar Association, Inc., were organized and are
maintained for the purpose of promoting, fostering and advancing the
interests of their members who consist of firms engaged in businesses
relating to the sugar industry, mcludmg but not limited to. growers,
refiners, and processors.

Par. 2. Respondent Leo Burnett Company, Inc isa corporatmn or-
ganized, existing and doing business under and by virtue-of the laws
of the State of Delaware, with its office and principal place of busmess
located at Prudential Plaza, Chicago, Illinois.

Par. 3. Respondents Sugar Association, Inc., and Sugar Informa-
tion, Inc., have been and now are engaged in a W1de range of activities
of mutual interest to their members including but not limited to the
dissemination, publishing, and distribution of advertisements and pro-
motional material concerning the uses, purposes, utility, characteristics
and effects of sugar, which comes within the classification of “food,”
as said term is defined in the Federal Trade Commission Act.

Par. 4. Respondent Leo Burnett Company, Inec., is now, and for
" some time last past has been, an advertising agency of Sugar Associa-
tion, Inc., and Sugar Information, Inc., and now and for some time
last past, has prepared and placed for publication and has caused the
dissemination of advertising material, including but not limited to
the advertising referred to herein, to promote the sale of sugar, and
products containing sugar, which come within the classification of
“food,” as said term is defined in the Federal Trade Commission Act.
- Par. 5. In the course and conduct of their said businesses, respond-
ents have disseminated, and caused the dissemination of certain adver-
tisements concerning sugar and products containing sugar by the
United States mails and by various means in commerce, as “commerce”
is defined in the Federal Trade Comimission Act, including but not
limited to, advertisements inserted in magazines and other advertising
media, for the purpose of inducing and which were likely to induce,
directly or indirectly, the purchase of said products; and have dis-
seminated, and caused the disseriiination of, advertisenents concerning
said products by various means, including but not limited to the afore-
said media, for the purpoese of inducing and which were likely to
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induce, directly or- lndlrectly, the purchase of sald products in com:
merce as “commerce” is defined in the Federal Trade Commission Act.

- Par. 6. Typical of the statements and representations in said: adver-

tisements, disseminated as aforesaid, but not all inclusive thereof, are
the . following: [ These advertlsements are reproduced in- Docket '
C—2308, pp. 713719, herein.}- - '
- Par. 7. Through the use of sald advertlsements a,nd others s1mlla,r
thereto not specifically set out.herein, disseminated as aforesaid,: re-
spondents-have represented and are now representmg, dlrectly and by
implication,that: -

-A. There is a reasonable bas1s from whlch to conclude that the con=
sumptlon of sugar, and foods containing sugar, such-as:soft drinks, ice
eream cones, or candy bars, before meals contributes: significantly and
reliably to the reduction. of human Welght and to the mamtenance of
reduced human weight. : :

B. Consumptlon of sugar ‘and foods contammg sugar, such as soft
drinks, ice cream cones, or candy bars, before meals W1H result in e~
duced da.lly caloricintake.- ‘

- C. Sugaris a uniquely suitable source of energy for persons: attempt-
ing to lose' weight or to prevent weight Uam, because it provides more
energy per calorie than other foods. : :

Par. 8.Intruthandin fact:

A. Respondents had no reasonable basis from which to conclude
that the consumptlon of sugar, and foods containing sugar, such as
soft drinks, ice cream cones, or candy bars, before meals contributes:
significantly and reliably to the reduction of human Welght and to the
maintenance of reduced human weight.

B. Consumptlon of sugar and foods containing sugar such as soft
drinks, ice cream cones, or candy bars, before meals may result im
increased daily caloric intake.

C. Sugar is not a uniquely suitable source of energy, in terms of the
quantity of energy provided per calorie, for persons attempting to lose
weight or to prevent Welght gain. All food contain the same amount:
of energy per calorie, since calories are a measurement. of the enerqy
value of food.

Therefore, the advertisements referred to in Paragraph Six were
and are misleading in material respects and constituted, and now con-
stitute, “false advertisements” as that term is defined in the Federal
Trade Commission Act, and the statements and representations set
forth in Paragraphs Six and Seven were, and are, false, misleading
and deceptive,

. Par. 9. Respondents have reépresented, through the usé of the afore-
said advertisements and otherwise, directly and by implication, that.
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consumption of: sugar and.foods eontaining sugar before mealsis an:
efféctive means of reducing human weight and maintaining reduced
human' ‘weight.. There existed at the-time of said representations: no
reasonable basis to support said representatlons pertammg to the
health and dietary qualities of said: food products.:

* Therefore, the aforesaid acts-and practlces Were, and are, false, mis-
leadmg, deceptiveand unfair.: : '

- Par. 10..In-the course and conduct. of 1ts aforesald busmess, and
at -all- times mentloned ‘herein, .respondents Sugar Association, Inc.y
and Sugar Informatlon, Ingc.,-as agents or representatives of its mem-
bership constltuency, have- been, and now are, in substantial com-
petition, in commerce; with corporations, firms and 1nd1v1duals rep-
resenting or engaged in the food industry. : :

Par. 11. In the course and conduct of its aforesald busmess, a,nd
at all times mentioned herein, respondent Leo Burnett. Company, Tric:;
has been, and now IS, in substantlal competltlon in commerce W1th other
advert1smg agencies.. : :

Par.. 12.- The, use by respondents of the aforesald false, mlsleadmg
and deceptive statements, representations and practices and the dis-
semination of the aforesaid “false advertisements” has had, and now
has, the capacity and tendency to mislead members of the consuming
public into the erroneous and mistaken belief that said statements and
representations were and are true and into the purchase of sub-
stantial quantities of sugar and products containing sugar.

Par. 13. The aforesaid acts and practices of respondents including
the dissemination of “false advertisements,” as herein alleged, were
and are all to the prejudice and injury of the pubhc and of respondents’
competitors and constltuted, and now constitute, unfair and deceptwe
acts and practlces in commerce and unfair methods of competition in
commerce in violation of Sections 5 and 12 of the Federal Trade Com-
mission Act.

DErcisioNn anp OrpEr

The Commission having heretofore determined to issue its com-
plaint charging the respondent named in the caption hereto with
violation of the Federal Trade Commission Act, and the respondent
having been served with notice of said determination and with a copy
of the complaint the Commission intended to issue, together with a
proposed form of order; and ,

The respondent and counsel for the Commission having thereafter
executed an agreement containing a consént order, an-admission by
the respondent of all the jurisdictional facts set forth in the complaint
to issue herein, a statement that the signing of said agreement is for
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settlement purposes only and does not constitute an admission by
respondent that the law has been violated as alleged in such complaint,
and waivers and other prowsmns :as required by the Comm.lssmn’s
rules; and -

'The Commission having thereafter con31dered the matter and hav-

ing determined that it had reason to believe that the respondent had

violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such sgreement on the public record
for a period of thirty (80) days, now in further conformity with the
procedure prescribed in Section 2.34(b).of its rules, the Commission
hereby issues its complaint, makes the folldwmg ]unsdlctmnal ﬁnd-
ings, and enters the following order; : :
1. Respondent Leo Burnett Company is a corporation orgamzed
existing and doing business under-and by virtue of the laws of the
State ‘of Delaware, with its office and principal place of business

_ located at Prudential Plaza, in the city of Chicago, State of Illinois.

' 2. The Federal Trade Commission has jurisdiction of the subject
matter of this: proceeding and of the respondent and the prooeedlng
isin the pubhc interest.

‘ORDER

It is ordered, That respondent Leo Burnett Company, Inc., a cor-
poration, and its officers, agents, representatives, employees, succes-
sors and assigns, directly or through any corporation, subsidiary,
division or other device, in connection with the advertising, offering for
sale, sale or distribution of refined sugar forthwith cease and desist
from:

1. Disseminating, or causing the dissemination of, any adver-
tisement by means of the United States mails or by any means
in commerce, as “commerce” is defined in the Federal Trade Com-
mission Act, which represents, directly or by implication, that:

a) Refined sugar makes any contribution to weight reduc-
tion or to the prevention of weight gain, unless there exists
-a reasonable basis from which respondent could draw such

a conclusion.
b) Refined sugar supplies food energy uniquely suitable
for persons attemping to lose weight or prevent weight gain.
¢) For purposes of weight reduction or the prevention of

- weight gain, food energy supplied by refined sugar acts other

than as a body fuel. '
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2. Disseminating, or causing the dissemination of, any adver-
tisement concerning dieting, undertaken for the purposes of
weight reduction or the prevention of weight gain, by means of
the United 'States mails or by any means in commerce, as “com-
merce” is defined in the Federal Trade Commission Act, which
misrepresents, in any manner, the nutritional value of refined
sugar. : :

1t is provided, however, That nothing contained in this order shall
~ be construed as prohibiting accurate representations of refined stugar’s
role in and contribution to a balanced diet undertaken for the purpose
of weight reduction or for the prevention of weight gain, where sup-
ported by competent scientific autherity, or as prohibiting accurate
representations of any non-nutritional characteristic of refined sugar.
‘A statement as to the qualities or attributes of refined sugar can
amount to an implied uniqueness claim if it is made in a context which
conveys an impression of uniqueness for refined sugar. However,
statements as to the qualities or attributes of refined sugar covered by
this order will not constitute a violation thereof for the sole reason
that such statements could also be made with respect to other products.
' 3. Disseminating, or causing the dissemination of, any adver-
tisement by means of the United States mails or by any means
for the purpose of inducing or which is likely to induce, directly
or indirectly, the purchase of refinéd sugar in commerce, as “com-
merce” is defined in the Federal Trade Commission Act, which
contains any of the representations, acts or practices prohibited
in subparagraph 1 or the misrepresentation prohibited in sub-
paragraph 2 above.
1% is further ordered, That the respondent shall forthwith distribute
a copy of this order to each of its operating divisions.
1t s further ordered, That respondent notify the Commission at
least 30 days prior to any proposed change in the corporate respondent
such as dissolution, assignment or sale resulting in the emergence of
a successor corporation, the creation or dissolution of subsidiaries or
any other change in the corporation which may affect compliance
obligations arising out of the order. .
1t s further ordered, That the respondent herein shall within sixty
(60) days after service upon it of this order, file with the Commission
a report, in writing, setting forth in detail the manner and form in
which it has complied with this order.
494-841—73——47
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IN THE MATIER oF

CHA_RLES LEVINE & CO IN C., ET AL

' CONSENT ORDER, ETC., IN REGARD TO T}IE ALLDGL‘D VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE FU'R PRODUCTS LABELING ACTS

Docket 0—2?10 O’om,plamf Now. 1, 197 Decwwn, No'v 1, 1972

00nsent order requn-mg a New York New York 1mporter and Wholesaler of - .
fur skins, among other thmgs to cease falsely advertlsmg and decept1vely<
‘ mvmcmg 1ts fur products and fallmg to mamtam adequate records

COMPLALNT S

, Pursuant to the: prov1s1ons of the Federal Trade Commlssmn Act:

and the Fur Products Labeling, Act and by virtue of the authority

vested in it by said Acts, the Federal Trade Commission having rea-

son to believe that Charles Levme & Co., Inc., a corporatmn and. .
Charles. Levine, mdwldually and as an officer. of the said_corpora-
tion heremafter referred to as- respondents, have violated the pro-
visions of the said Acts and the rules and regulatlons promuloated
_under the Fur Products Labeling Act, and it appearing to the Com-
mission that a proceodmg by it in respect thereof would be in the
public interest, hereby issues its complaint stating its charges in that
respect as follows: :

Paracrarm 1. Respondent Charles Levine & Co., Inc isa corpora-
tion organized, existing and doing business under and by Vutue of
the laws of the State of New York.

Respondent Charles Levine is an officer of the corporate respond-
ent and formulates, directs, and controls, the acts, practices and poli-
cies of the said corporate respondent including those hereinafter set
forth.

Respondents are importers and wholesalers of fur skins with their-
office and principal place of business located at 358 Seventh Avenue,
New York, New York. A

Par. 2. Respondents are now and for some time last past have
been engaged in the introduction into commerce, and in the sale, ad-
vertising, and offering for sale in commerce, and in the transporta-
tion and distribution in commerce, of fur products; and have sold,
advertised, offered for sale, transported and distributed fur prod-
ucts which have been made in whole or in part of furs which have
been shipped and received in commerce; and have introduced into-
commerce, sold, advertised, and offered for sale in commerce, and:
transported and distributed in commerce, furs, as the terms “com-.
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merce,” “fur” and “fur product” are defined in the Fur Products
Labeling Act.

Par. 3. Certain of said fur products or furs were falsely and decep-
tively invoiced by the respondents in that they were not invoiced as
required- by Section 5(b) (1) of the Fur Products Labeling Act
and the rules and regulations promulgated under such Act.

Among such falsely and deceptively invoiced fur products or furs
but not hmlted thereto were fur products or furs covered by invoices
which failed:

1. Toshow the true animal name of the fur.

2. To disclose that the fur was pointed, bleached, dyed or otherwise
artificially colored when such was the fact, ‘

Par. 4. Respondents-sold and distributed fur products or furs which
were pointed, bleached, dyed or artificially colored. Certain of these
fur products or furs were falsely and deceptively invoiced in viola-
tion of Section 5(b)(2) of the Fur Products Labeling Act in that
the said fur products or furs were described on invoices as “Dr. &
Processed Ranch Males” without disclosing that said fur products or
- furs were pointed, bleached, dyed or otherwise artificially colored.
The respondents’ description of the said fur products or furs as “Dr.
& Processed Ranch Males” without a disclosure that the said fur prod-
ucts or furs were bleached, pointed, dyed or artificially colored had
the tendency and capacity to mislead respondents’ customers and
others into the erroneous belief that the fur products or furs were
not pointed, bleached, dyed or otherwise artificially colored. Such fail-
ure to disclose a material fact was to the prejudice of respondents’
customers and the purchasing public and constituted false and decep-
tive invoicing under Section 5(b)(2) of the Fur Products Labeling
Act.

Par. 5. The aforesaid acts and practices of respondents, as herein
alleged, are in violation of the Fur Products Labeling Act and the rules
and regulations promulgated thereunder and constitute unfair and
deceptive acts and practices and unfair methods of competition in
commerce under the Federal Trade Commission Act.

DEeciston AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Division of Textiles and Furs
proposed to present to the Commission for its consideration and which,
if issued by the Commission, would charge respondents with viola-
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tion of the Federal Trade Commission ‘Act, and the Fur Products
Labeling Act; and

The respondents and counsel for the Commission havmg thereafter
executed an agreement containing a consent order, an admission by
the respondents of all the jurisdictional facts set forth in the aforesaid
draft of complaint, a statement that the signing of said agreement
is for settlement purposes only and does not constitute an admission -
by respondents that the law has been violated as alleged in such com-
plaint, and waivers and other provisions as required by the Commis-
. sion’s rules; and

The Commlssmn having thereafter considered the matter and hav-
ing determined that it had reason to believe that the respendents have
violated the said Acts, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent ‘agreement and. placed such agreement on the public record
for a period of thirty (30) days, now in further conformity with the
procedure prescribed in Seetion 2:34(b) of its rules, the Commission
hereby issues its complaint, makes the followmg 3urlsdlct1onal find-
ings,and enters the following order:

1. Respondent Charles Levine & Co., Inc is a corpora;tlon orga-
nized, existing and doing business under and by virtue.of the laws of
the State of New York.

Respondent Charles Levine is an officer of the said corporation. He
formulates, directs, and controls the acts, practices and policies of -
the said corporation.

Respondents are importers and wholesalers of fur skins with their
office and principal place of business located at 358 Seventh Avenue,
New York, New York.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.

ORDER

1t is ordered, That respondents Charles Levine & Co., Inc., a cor-
poration, its successors and assigns, and its officers, and Charles Levine,
individually and as an officer of the said corporation, and repondents’
representatives, agents and employees, directly or through any cor-
poration, subsidiary, division, or other device, in connection with the
introduction, or manufacture for introduction, into commerce, or the
sale, advertising or offering for sale in commerce, or the transporta-
tion or distribution in commerce, of any fur product; or in connec-
tion with the manufacture for sale, sale, advertising, offering for sale,
transportation or distribution of any fur product which is made in
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whole or in part of fur which'has been shipped and received in com-
merce; or in connection with the introduction into commerce, or the
sale, advertlsmg or offering for sale in commerce, or the transportation
or distribution in commerce, of any fur, as the terms “commerce,”
_“far” and “fur product” are defined in the Fur Products Labelmg
Act do forthwith cease and desist from falsely and deceptlvely invoic-
ing fur products or furs by:

1. Failing to furnish an invoice as the term “invoice” is defined
in the Fur Products Labeling Act, showing in words and figures
plainly legible all the mforrma.tmn required to be disclosed by
Section 5(b) (1) of the Fur Products Labeling Act. .

9. Failing when a fur or fur product is peinted or contains or

 is composed of bleached, dyed or otherwise artificially colored fur,
to disclose such facts as a part of the requlred information on

~ invoices pertaining thereto. .

3. Representing, dlrectly or by 1mp11cat10n, on: ]_nvomes that
the fur contained in furs or fur products is natural When suoh
fur-is pomted bleached, dyed, tip-dyed, or. otherwise artlﬁcmlly
colored.

It s fwrther omlereal That respondents not1fy the Comm1ss1on at :
least 30 days prior to any proposed change in the corporate respondent
such as dissolution, assignment or sale resulting in the emergence
of a successor corporation, the creation or dissolution of subsidiaries
or any other change in the corporation which may affect compliance
obligations arising out of this order.

It is further ordered, That the corporate respondent shall forthwith
distribute a copy of this order to each of its operating divisions.

It is further ordered, That the individual respondent named herein
promptly notify the Commission of the discontinuance of his present
business or employment and of his affiliation with a new business or
employment. Such notice shall include respondent’s current business or -
employment in which he is engaged as well as a description of his
duties and responsibilities.

It is further ordered, That the respondents herein shall, within
sixty (60) days after service upon them of this order, file with the
Commission a report, in writing, setting forth in detail the manner
and form in which they have complied Wlth this order.
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- INTHE MATTER OF -

THE YARDAGE SHOP ET AL.

GONSENT ORDER, ETC IN REGARD TO THE ‘ALLEGED VIOLAT.[ON OF THE
FEDER.AL TRADE COMMISSION, THE TEXTILE FIBER PRODUCTB IDENTIFICA- A
TION AND THE WOOL. PRODUUI‘S LABELING ACTS '

. Dooket 0-2311. Gompla/mt Now. 1, 1972—Decmon, Now. 1, 1972

00nsent order requu‘mg a Sacramento, Cahforma dlstnbutor ‘and retailer of
wool products and’ textile fiber products, among other things to cease mis-
representing the fiber content of it wool products and falsely advertlsmg and

: mlsbranding its textlle fiber products . .

COMPLAINT

Pursuant to the provisions of the Federal Trade ‘Commission Act,
the Textile Fiber Products Identification  Act and the Wool Products
Labeling Act of 1939, and by virtue of the authority vested in it by
said Acts, the Federal Trade Commission havmg reason to believe that
the Yardage Shop, a corporation, and Dan Goldenberg, md1v1dua11y
and as an officer of said’ corporatlon, hereinafter referred to as re-
spondents, have violated the provisions of said Acts and the rules and
regulations promulgated under the Wool Products Labeling Act of
1939 and the Textile Fiber Products Identification Act, and it ap-
pearing to the Commission that a proceedmg by it in respect thereof
would be in the public interest, hereby issues its complaint stating
its charges in that respect as follows

Paracraru 1. Respondent, the Yardage Shop, is a corporation or-
ganized, existing and doing business under and by virtue of the laws
of the State of California with its office and principal place of business

~ located at 3106 Arden Way in the city of Sacramento, State of Cali-

fornia.

Respondent Dan Goldenberg is an officer of the corporate respondent.
He formulates, directs and controls the acts and practices of the cor-
porate respondent, including the acts and practices hereinafter set
forth. His address is the same as that of the corporate respondent.

Par. 2. Respondents are now, and for some time last past have been,

v engaged in the introduction, delivery for introduction, sale, adver-

tising, and offering for sale, in commerce, and in the transportation or
causing to be transported in commerce of textile fiber products; and
in the sale, offering for sale, advertising, delivery, transportation,
and causing to be transported, of textile fiber products which have
been advertised or offered for sale in commerce; and in the sale,
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offering for sale, advertising, delivery, transportation, and causing -
to be transported, after shipment in commerce, of textile fiber products,
whether in their original state or contained in other textile fiber prod-
ucts; as the terms “commerce” and “textile fiber product” are defined
in the Textile Fiber Products Identification Act. :

Pag. 3. Certain of the textile fiber products were misbranded by the
respondents in that they were not stamped, tagged, labeled or other-
wise identified to show each element of information required to be
disclosed by Section 4(b) of the Textile Fiber Products Identification
Act, and in the manner and form prescribed by the rules and regula-
tions promulgated under said Act.

Among such misbranded textile fiber products, but not limited
thereto, were textﬂe ﬁber products, namely bolts of fabrics, with labels
that failed:

1. To disclose the true generic name of the fiber or fibers present in
said products.

2. To disclose the percentages by Welght of such fiber or fibers in
said products. ,

Par. 4. The acts and pra,ctlces of the respondents as set forth m'
Paragra,ph Three above were and are in violation of the Textile Fiber
Products Identification Act and the rules and regulations promul-
‘gated thereunder, and constituted, and now constitute, unfair methods
of competition and unfair and deceptive acts and practices, in com-
merce, under the Federal Trade Commission Act.

Psr. 5. Respondents, now and for sometime last past, have intro-
duced into commerce, sold, transported, distributed, delivered for
shipment, shipped, and offered for sale, in commerce, as “commerce”
is defined in the Wool Products Labeling Act of 1939, wool products
as “wool product” is defined therein.

Par. 6, Certain of said wool products were misbranded by re-
spondents in that they were not stamped, tagged, labeled, or otherwise
identified as required under the provisions of Section 4(a)(2) of
the Wool Products Labeling Act of 1989 and in the manner and form
as prescribed by the rules and regulations promulgated under said
Act.

Among such misbranded wool products, but not limited thereto,
were wool products with labels on or affixed thereto which failed to
disclose the percentage of the total fiber weight of the said wool prod-
ucts, exclusive of ornamentation not exceeding 5 per centum of the
total fiber weight, of (1) wool; (2) reprocessed wool; (8) reused
wool; (4) each fiber other than wool, when said percentage by weight
of such fiber was 5 per centum or more; and (5) the aggregate of all
other fibers.
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Par. 7. The acts and practices of the respondents as set forth in
Paragraph Six above were, and are, in vielation of the Wool Products
Labeling Actof 1939 and the rules and regulations promulgated there-
under; and constituted, and now constitute, unfair methods of com-
petltlon and unfair and decep‘tlve acts and practices in commerce, with-
in the intent and meaning of the Federa,l Tra,de Comlnlssmn Act

DECISION AND ORDER

'The Federal Trade Comm_lsmon ha,vmg initiated an mvestlga,tlon
of certain acts and practices of the respondents named in the cap-
tion hereof, and the respondents ha,vmg been furnished thereafter

with a copy of a draft of complaint which the San Francisco Reglona,l
Office proposed to present, to the Commission for its consideration and
which, if issued by the Commission, would charge resporidents with -
violation of the Federal Trade Commission Act, the Textile Fiber
Products Identlﬁcatlon Act, and the Wool Products Labehng Act of
1939; and ‘

The respondents and counsel for the Commission having thereafter
executed an agreement conta,mmg a consent order, an admission by
the respondents of all the jurisdictional facts set forth in the aforesaid
draft of complaint, a statement that the signing of said agreement
is for settlement purposes only and does not constitute an admission
by respondents that the law has been violated as alleged in such com-
plaint, and waivers and other provisions as required by the Com-
mission’s rules; and

The Commission having thereafter considered the matter and hav-
ing determined that it had reason to believe that the respondents have
violated the said Acts, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement, and placed such agreement on the public record
for a period of thirty (30) days, now in further conformity with the
procedure prescribed in Section 2.34(b) of its rules, the Commis-
- sion hereby issues it complaint, makes the following jurisdictional
findings, and enters the following order :

1. Respondent the Yardage Shop is a corporation organized, ex-
isting and doing business under and by virtue of the laws of the State
of California, with its office and principal place of business located
at 3106 Arden Way, Sacramento, California.

Respondent Dan Goldenberg is an officer of said corporation. He
formulates, directs, and controls the policies, acts and practices of
said corporation and his address is the same as that of said corpora-
tion.
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2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents and the proceeding -
isin the public interest. -

ORDER

1t is mﬂdered That respondents the Yardage Shop, a corporatmn,
its successors and assigns, and its officers, and Dan Goldenberg, in-
leldually and as an officer of said- corporation, and respondents’
agents, representatives and employees, dlrecbly or through any corpo-

ration, subsidiary, division or other device, in connection with the
introduction, delivery for introduction, sale, advertlslng, or offering
for sale, in commerce, or the transportation or ca.usmg to. be trang-
ported in commerce of any textile fiber product; or in connection
with the sale, oﬁemng for sale, a,dvertlsmg, dehvery, transportation,
or causing to be transported, of any textile fiber product which has
been advertised or offered for sale in commerce; or in connection with
the sale, offering for sale, advertising, _delivery, transportation, or
causing to be transported, after shipment in commerce, of any textile
fiber product, whether in its original state or contained in other tex-
tile fiber products, as the terms “commerce” and “textile fiber prod-
uct” are defined in the Textile Fiber Products Identification Act, do
forthwith cease and desist from failing to affix labels to such textile
fiber products showing in a clear, legible and conspicuous manner
each element of information required to be disclosed by Sections 4 (b)
of the Textile Fiber Products Identification Act. -

[t s further ordered, That respondents the Yardage Shop, a corpo-
ration, its successors and assigns, and its officers, and Dan Goldenberg,
individually and as an officer of said corporation, and respondents’
agents, representatives and employees, directly or through any corpo-
ration, subsidiary, division or other device, in connection with the

~ Introduction into commerce, or the offering for sale, sale, transporta-
tion, distribution, delivery for shipment or shipment, in commerce,
of wool products, as “commerce” and “wool product” are defined in
the Wool Products Labeling Act of 1989, do forthwith cease and
desist from misbranding such products by failing to securely affix to,
or place on, each such product a stamp, tag, label, or other means of
identification showing in a clear and conspicuous manner each ele-
ment of information required to be disclosed by Section 4(a) (2)
of the Wool Products Labeling Act of 1939.

1t is further ordered, That the respondent corporation shall forth-
with distribute a copy of this order to each of its operating divisions.

; 1t is further ordered, That the respondents notify the Commission
at least 30 days prior to any proposed change in the corporate
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respondent such ‘as: disselution, assignment or' sale resulting in the
emergence’of & successor corporation, the creation ordissolution of sub-
sidiaries or any other change in the corporation which may affect com-
pllance obligations arising out of this order.

1118 further ordered, That the individual respondent named here-
in promptly notlfy the Coxmmssmn of the dlscontmuance of his pres-
ent business or employment and of his affiliation with a new business
or employment Such notice shall include the respondent’s current
business or employment in which heis enga,ged aswell as a descnptlon
of hlS duties and respons1bﬂ1t1es '

It is fm’ﬂwr ordered, That the respondents herein shall, Wlthm
sixty (60) days after service upon them of this order, file with the

~ Commission a report, in writing, settmg forth in detail the manner
ahd form in Wthh they have complled Wlth thls order

In THE MA’I'I‘ER OF

LEE ROGERS DOING BUSINESS A8 AMERICAN HOLIDAY ‘
o ASSOCIATION : :

CONSENT ORDERy ETC:; IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket C—2312. Complaint, Nov. 1, 1972—Decision, Nov. 1, 1972

Consent order requiring a Los Angeles, Calif,, conductor of puzzle contests, among:
other things to cease using misrepresentations in promoting the contests and
failing to disclose material facts.

CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission having reason to believe that Lee Rogers, an indi-
vidual trading and doing business as American Holiday Association,.
hereinafter sometimes referred to as respondent, has violated the
provisions of said Act, and it appearing to the Commission that a.
proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint stating its charges in that respect as
follows:

Paracrarm 1. Respondent Lee Rogers is an individual trading and
doing business as American Holiday Association, with his office and
- principal place of business located at 8831 Sunset Boulevard, Los
Angeles, California.



" LEE ROGERS, ET AL. ° 739
738 . : Complaint

Par. 2. Respondent is now and for some tlme last past has been.
engaged in the conduct of puzzle contests.

Par. 8. In the course and conduct of respondent’s aforesald busmess,
respondent has disseminated and has caused to be disseminated from
his place of business located in Los Angeles, California advertisements
and promotional literature for said puzzle contests through the United
States mail, in egg cartons distributed in various States of the United
States and in newspapers. of general circulation located in various
States of the United States. :

In the further course and conduct of respondent’s aforesald business,
respendent has disseminated and has caused to be disseminated puzzles
and prize money through the United States mail. -

In the further course and conduct of respondent’s aforesaid busi-
ness, respondent has induced by the use of the aforementioned adver-
tisements and promotional literature entrants of respondent’s puzzle
contests to transmit extra cash pnze ehglblhty fees through the Umted
States majl. ‘

Through the aforementloned dlssemmation and transmlssmn of said
advertisements, promotional literature, puzzles, extra cash prize eligi--
bility fees, and prize money, respondent maintains, and at all times
mentioned herein has maintained, a substantial course of trade in
puzzle contests in commerce, as “commerce” is defined in the Federal
Trade Commission Act.

Par. 4. In the course and conduct of respondent’s aforesaid business,
respondent employs a general method of operation which consists of
the following: :

1. The contest is initiated by advertisements placed in newspapers,
in egg cartons, or sent through the United States mail.

2. Said advertisements include a solicitation to the public to enter,
an entry blank containing the first puzzle, a statement of the rules, the
total amount of prize money to be awarded, the amount of prize money
to be awarded each winner, and the date by which the puzzle must be
returned.

3. Respondent mails to persons successfully completing the original
puzzle a letter informing the contestant that he or she is tied with
a number of others for first prize. The contestant is provided with a
statement of the rules, an entry blank containing the first tiebreaker
puzzle and the date by which the first tiebreaker puzzle must be
returned.

4. The aforesaid letter also indicates heretofore unstated extra cash
prizes may be won if certain amounts of money are enclosed with the
contestant’s tiebreaker entry and the contestant wins a prize. Space
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is provided on the entry blank for the contestant to.indicate the extra
cash prizes for which the contestant wishes to- become eligible and the
amount charged the contestant for each.

5. Respondent mails to contestants successfully completmg the first
tiebreaker puzzle a letter informing the contestant that he or she is
still tied with others for the first prize. The contestant is provided with
a statement of the rules, an entry blank containing the second tie-
breaker puzzle, and the date by which the second tiebreaker puzzle
must be returned. Any contestant who did not indicate he orsshe wished
to become eligible for any extra cash prlze upon submission of the first
_ tiebreaker puzzle is resolicited...

6. Respondent mails to contestants successfully completmg the sec-
“ond tiebreaker puzzlea letter informing the contestant that he or she is
-still tiéd with others for first prize. The contestant is provided with a
‘statement of the rules, an entry blank containing the third tiebreaker
puzzle, -and the date by which the-puzzle must, be returned. If: ties

remain this procedure is repeated untll the predetermmed number of
tiebreaker puzzles are completed. -

.7, If more than one contestant. successfully completes all tlebreaker
.puzzles, duplicate prizes are awarded. :

8. When new contests are run, respondent solicits prior contestants
of respondent’s contests.

Par. 5. By the use of the aforesaid general method of operation
and advertisements, promotional literature, solicitations and other
written materials, respondent induces the entry into said puzzle con-
tests and the payment for eligibility for aforesaid extra cash prizes
by representing and implying in substance as follows:

1. The contest is free and there are no fees of any kind.

2. Tlebreaker puzzles may be submitted only upon payment of
money.

3. Only a small number of persons successfully solved the original
puzzle and were tied for first prize.

4. Only one tiebreaker puzzle will be needed to determine the prize
winner.

5. Contestants are allowed to pay money and to become eligible for
extra cash prizes only at the time they submit the first tiebreaker
puzzle.

6. Extra cash prizes are awarded eligible winners of any prize.

Par. 6. Intruth and in fact:

1. The contest is free if contestants wish to play for the prizes an-
nounced during the initial promotion of the contest, but fees are re-
quired to become eligible for substantially larger extra cash prizes
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announced during the promotlons of the first and second tlebreaker
puzzles.

2. Although contestant,s may submit any puzzle w1thout paying a
{ee, they are not given the opportunity to choose whether they wish to
play for free or pay money to become eligible for extra cash prizes.

8. After the orlgmal puzzle is completed, substantlally all contest-
ants are tied for first prize.

4. More than one tiebreaker puzzle is a,lways necessary to deter-
mine the prize winners.

5. Contestants may pay money to become eligible for extra cash
prizes when they subm1t either the first or the second tiebreaker
puzzle.

6. Extra cash prizes may be won only by the first prlze ‘winner.

Therefore, the general method of operation, statements and repre-
sentations as set forth in Paragraph Four and Paragraph Five herein,
were and are unfair, false, misleading and deceptive. '

Par. 7. The use by respondent of the aforesaid unfair, false; mis-
leading, and deceptive statements, representations, and practices has
had and now has the capacity and tendency to mislead members of the
public into the erroneous and mistaken belief that said statements,
representations and practices were and are fair and true. By reason of
said erroneous and mistaken belief, members of the public have
entered said contests, paid substantial quantities of money and be-
lieved respondents general method of operation to be fair.

Par. 8. In the course and conduct of respondent’s aforesaid busmess,
and at all times mentioned herein, respondent has been, and now is,
in substantial competition in commerce, with corporations, firms and
individuals engaged in the conduct of puzzle contests of the same gen-
eral kind and nature as those conducted by respondent.

Par. 9. The aforesaid acts and practices of respondent, as herein
alleged, were and are all to the prejudice and injury of the public and
of respondent’s competitors and constituted, and now constitute, un-
fair methods of competition in commerce and unfair or deceptive
acts or practices in commerce, in violation of Section 5 of the Federal
Trade Commission Act.

Dzcision AxD ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the Los Angeles Regional Office
proposed to present to the Commission for its consideration and which,
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if issued by the Commission, would charge the respondent with vio-
latlon of the Federal Trade Commission Act; and

+ The respondent and counsel for the Commssmn having. ‘thereafter
executed an agreement containing a consent order, an admission by
the respondent of all the jurisdictional facts set forth in the aforesaid
draft of complaint, a statement that the signing of said agreement
is for settlement purposes only and does not constitute an admission
by respondent that the law has been violated as alleged in such com-
plamt, and waivers and other prov1s10ns as reqmred by the Commis-
sion’s rules; and.- :

-~ The Commission- ha,vmg thereafter considered. the matter and hav-
ing determined that it had reason to believe that the respondent has
violated ‘the said Act, and .that complaint. should issue stating- its-
charges in that respect; and: having thereupon accepted the executed
consent agreement and placed such agreement on the public record for
a period of thirty (30)-days, and having duly considered the com-
ments filed thereafter pursuant to Section 2:34(b) of its rules, now jn
further conformity with: the procedure prescribed in Section 2.34(b) -
of - its rules, the Commission hereby. i issues. its complaint, makes. the -
following jurisdietional findings, and enters the following order:
.1 Respondent Lee Rogers is an individual trading and doing busi-
ness as American Holiday Association, with his office and principal
place of business located at 8831 Sunset Boulevard; Los Angeles,
California. _

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.

ORDER

It is ordered, That respondent Lee Rogers, an individual trading
and doing business as American Holiday Association, or any other
name or names, his successor and assigns and respondent’s agents,
representatives, salesmen and employees, directly or through any cor-
poration, subsidiary, division or other device, in connection with the
conduct of puzzle contests or the advertising, offering for sale, or sale
of any product or service in commerce, as “commerce” is defined in
the Federal Trade Commission Act, do forthwith cease and desist
from: ‘

1. Representing, directly or by implication, orally or in writing,
that the contest, or any puzzle, is free unless it is clearly and con-
spicuously disclosed in close proximity thereto that the contestant
will be given the option to pay money to become eligible to win
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. extra prizes; or misrepresenting in any manner the cost to enter

'S

.or to remain a contestant in respondent’s contests.

2. Representing, directly or by implication, orally or in writing,
that any tiebreaker puzzle may be entered upon the payment of
money quahfymg the contestant for an extra cash or any other
type prize or pmzes unless:

(a) It is clearly and consplcuously dlsclosed contestants
are not required to pay money and play for an extra cash
or any other type prize or prizes;

- (b) It is clearly and consplcuously disclosed contestants
may choose to play for any single extra cash prize that may
be offered ; and »

(¢) Contestants are clearly and conspicuously given the
opportunity to indicate they wish to enter any phase of the
contest for free. The contestants’ opportunity to indicate they
wish to-enter for free shall be in immediate conjunction with
and in a like manner as the contestants’ opportumty to 1nd1—
cate they wish to play for an extra prize.

8. Failing to:

(a) Clearly and conspicuously disclose, prior to or at the
time of any solicitation for money, the total number of con-
testants anticipated based on prior experience and the aver-
age percentage of contestants correctly solving the initial
puzzle and all succeeding tiebreaker puzzles in respondent’s
three most recently completed contests ; and

(b) Send to all persons upon spemﬁc request, the actual
number and percentage of contestants correctly solving each
puzzle in respondent’s most recently completed contest; or
misrepresenting in any manner the odds of winning any prize.

4. Failing to clearly and conspicuously disclose with all promo-
tional literature and in immediate conjunction with all puzzles:
(1) the maximum number of ticbreaker puzzles that may be neces-
sary to complete the contest and determine winners, (2) succes-
sive tiebreaker puzzles will become significantly more difficult
and (3) the method of determination of all prize winners if a
tie remains after the last tiebreaker puzzle is completed.

5. Representing, directly or by implication, orally or in writ-
ing, that contestants may pay money to become eligible for extra
prizes only at the time they submit the first tiebreaker puzzle
unless such is the fact; or misrepresenting in any manner when
payments of money may be made by contestants.
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6. Representing, dlreetly or by implication, orally or in writing,
that extra cash prizes apply to other than ﬁrst prlze, unless
such isthe fact. . :

1ids fw-ther ordered, That the respondent clearly and conspicuously
dlsclose in respondent’s initial contest promotional literature the dead-
line for submission of the original puzzle, the minimum time con-
testants will be ‘allotted to solve and submit each tiebreaker puzzle

-and the approximate date on which the contest will terminate.

It is further ordered, That the respondent clearly and conspicuously
disclose with all tiebreaker puzzles and on all entry blanks the dead-
line for submission of that puzzle, and the apprommate date on which
‘the contest will terminate.

- It.is further ordered, That the respondent refund all money or
other consideration to contestants requesting such refund in wrltlng
within one year of payment who are unable to participate in any
aspect of any contest through no fault of the contestant.

It is: further ordered, That the respondent cease and desist from
failing to clearly and conspicuously disclose with all entry blanks
and contracts, all rules, terms and conditions of the puzzle or. contest
or of the offer for sale or sale of any product or service sold by re-
spondent, including all obligations 1mposed upon members of the
public by respondent; or misrepresenting in any manner all such
rules, terms, conditions and obligations.

[t is further ordered, That the respondent at the conclusion of the
contest send to all entrants upon their request the names of all winners, -
the correct or winning solution to each puzzle, and the number of
pomts scored by the first prize winner on each puzzle.

It is further ordered, That the respondent maintain for no less than
two (2) years after all prizes are awarded adequate records which
disclose the names and addresses of all contestants, the approximate
date each contestant is sent a tiebreaker puzzle by respondent, all tie-
breaker puzzles and correspondence sent by a contestant, and copies
of rephes thereto.

It is further ordered, That the respondent shall notify the Commis-
sion at least thirty (30) days prior to any proposed change in his
business organization such as dissolution, assignment, incorporation,
or sale resultmg in the emergence of a successor firm, partnership,
or corpora,tlon, or any other change which may affect compliance

obligations arising out of this order.

It is further ordered, That the respondent named herein promptly
notify the Commission of the discontinuance of his present business
or employment and of his affiliation with a new business or employ-
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‘ment. Such notice shall include respondent’s current business or em-
ployment in which he is engaged as well as a descrlptlon of his duties

and respon81b111tles
It is further ordered, That the respondent herein shall, within s1xty
(60) days after service upon him of this order, file with: the Commis-
sion a report, in writing, setting forth in detail the manner and form
in which he has complied with this order.

In Ttae MATTER OF
BROWN AUTO STABILIZER CO., ET AL.

ORDER, OPINIO‘N, ETC IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION A(‘II‘

Docket 8863. Complaint, Sept. 21, 1971—Decision Nov. 8, 1972

Order requiring an Orlando, Florida, retailer and distributor of “‘Dynamic
Absorbers,” among other things to cease misrepresenting the qualities and
properties of its products; using the word “stabilizer” as part of its cor-
porate or trade name; and misrepresenting the extent, kind, character,
or results of any scientific tests performed on any of its products.

CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Brown Auto
Stabilizer Co., a corporation, and Charles R. Brown, individually
and as an officer of said corporation, hereinafter referred to as re-
spondents, have violated the provisions of said Act, and it appearing
to the Commission that a proceeding by it in respect thereof would be
in the public interest, hereby issues 1ts complaint stating its charges
in'that respect as follows

Paracrara 1. Brown Auto Stabilizer Co. is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of Florida, with its principal office and place of business located
at 5503 South Orange Blossom Trail, Orlando, Florida.

Respondent Charles R. Brown is an individual and an officer of
the corporate respondent. He formulates, directs, and controls the
acts and practices of the corporate respondent including those herein-
after set forth. His address is the same as that of the corporate
respondent.

494-841—73——48
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- Par. 2. Respondents are now, and for some time last past have been,
engaged in the advertising, offering for sale, sale and distribution of
Brown “Dynamic Absorbers” to distributors and to: the public. - -

Par. 3. In the course and conduct of their business as aforesaid, re-
spondents have caused, and now cause, their said “Dynamic Absorbers”
to be shipped from their place of business in the State of Florida to
purchasers thereof located in various other States of the United
States. Respondents, therefore, maintain, and at all times mentioned
herein have maintained, a substantial course of trade in commerce, as
“commerce” is defined in the Federal Trade Commission Act.

Par. 4. In the course and conduct of their aforesaid business, and
for the purpose of inducing the purchase of the Brown “Dynamic
Absorbers,” the respondents have made, and are now making,
numerous statements and representatlons mn newspaper advertisements,

in brochures and pamphlets, and in oral promotional presentatlons

with respect to the performance of the Brown “Dynamic -Absorber.”
Typical and illustrative of said statements and representatlons but
not all inclusive thereof arethe following:

The Brown Dynamlc Absorber takes. over where your:shocks leave Off, * % *

‘The Brown Absorbér dampens the lateral or side sway motion of your car Leepmg

the rear wheels tracking the front to give you utmost control of your car under
all driving conditions.

We know and our customers agree that any ear equipped with a Brown
Dynamic Absorber is a safer car to drive under all conditions than a car not
similarly equipped.

* ** the Brown Dynamic Absorber to augment conventional controls on auto-
mobiles to give drivers better control of their cars under all driving conditions.

Blow outs can cause serious accidents under the best driving conditions. The
Brown Dynamic Absorber could provide the extra margin of safety that could
save your life.

You can have a Brown Dynamic Absorber installed in your car to augment
the conventional controls and get automatic, mechanical help when you need
it to prevent many needless auto accidents from happening. -

It helps drivers stop cars faster and straighter.

Does a Brown Auto Stabilizer help on slippery surfaces? Yes. # * #

Par. 5. By and through the use of the above-quoted statements and
representations, and others of similar import and meaning, but not
expressly set out herein, and by and through the use of the word
“Stabilizer” in their corporate and trade name or to describe or refer
to their Dynamic Absorber in any other manner, separately and in
connection with the oral statements to prospective purchasers and
purchasers, respondents have represented, and are now representing,
directly and by implication :

1. That the Brown Dynamic Absorber is an effective safety device.

2. That the Brown Dynamic Absorber is an anti-skid device which
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will help prevent skidding, spin-outs, unwanted motion, and accidents.

3. That the Brown Dynamic Absorber will help save lives.

4. That the Brown Dynamic Absorber will keep the rear wheels of
an automobile tracking the front wheels, give the driver added control,
and help keep a skidding automobile going straight. '

5. That the Brown Dynamic Absorber will help control automobiles
during panic stops or sudden turns.

6. That the Brown Dynamic Absorber will help control automoblles
on wet or sandy road surfaces.

7. That the Brown Dynamic Absorber performance representations
have been substantiated by competent scientific tests or by authenti-
cated, controlled and duly recorded tests.

Par. 6. In truth and in fact:

1. The Brown Dynamic Absorber is not an effective safety device.

2. The Brown Dynamic Absorber is not an anti-skid device which
will help prevent skidding, spin-outs, unwanted motion, and accidents.

3. The Brown Dynamic Absorber will not help save lives. )

4. The Brown Dynamic Absorber will not keep the rear wheels of -
an automobile tracking the front wheels, give the driver added control, -
and help keep a skidding automobile going straight.

5. The Brown Dynamic Absorber will not help control automobiles
during panic stops or sudden turns.

6. The Brown Dynamic Absorber will not help control automobiles
on wet or sandy road surfaces. '

7. The Brown Dynamic Absorber performance representations have
not been substantiated by competent scientific tests or by authenticated,
controlled and duly recorded tests.

Therefore, the statements and representations set forth in Para-
graphs Four and Five.hereof were, and are, unfair practices and are
false, misleading and deceptive.

Par. 7..In the course and conduct of their aforesaid business, and
at all times mentioned herein, respondents have been, and now are, in
substantial competition, in commerce, with corporations, firms, and
individuals engaged in the business of selling stabilizer, traction, and
other safety devices and equipment.

Par. 8. The use by respondents of the aforesaid false, misleading
and deceptive statements, representations and practices has had, and
now has, the capacity and tendency to mislead members of the pur-
chasing public into the erroneous and mistaken belief that said state-
ments and representations were and are true and into the purchase of
substantial quantities of respondents’ product by reason of said errone-
ous and mistaken belief.
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Par. 9. The aforesaid acts and practices of respondents; as herein
alleged, were and are all to the prejudice and injury of the public and
of respondents’ competitors, and constituted, and now constitute unfair
methods of ’competition in commerce and unfair and deceptive acts
and practices in commerce in violation of Section 5 of the Federa,l
Trade Commision Act. : :

Mr. 0. Powers Dorsett and Mr. Wzllwm E. Mumfomd supportlng
the complaint.

Mr. William L. E agan, Arnold, M atheny & Eagan, Orlando, Flomd&
for respondents.

Inrrian Decision By Epwarp Creer, HeariNGg ExaMINER
APRIL 24,1972 ‘

PRELIMINARY STATEM.'E NT

The Federal Trade Commission 1ssued its complalnt in thls pro-
ceeding on September 21, 1971, charging respondents Brown Auto
Stabilizer Co.; a cc‘)rporation,‘ and,Cha,rles_ R, Brown, individually
and as an officer of the corporation, with violations of Section 5 of
the Federal Trade Commission Act. It was alleged that the respond-
ents had represented that a mechanical device when attached to an
automobile would make it safer to operate by helping to prevent skid-
ding, spin-outs, unwanted motion, and accidents. It was also alleged
that respondents had represented that the performance claimed for
the device had been substantiated by competent scientific tests or by
authenticated, controlled, and duly recorded tests. It was further
alleged that these advertising claims for the product were false and
that the performance of the device had not.been substantiated by
competent, scientific tests or by authenticated, controlled, and duly
recorded tests.

A prehearing conference was held in advance of the hearings at
which a clarification of the pleadings and some admissions of minor
allegations were made. It was later agreed between counsel that the
only issue to be tried was “whether or not the Brown Dynamic Ab-
sorber is effective for its intended purpose.” (Tr. 30) * Hearings were
held for 8 days in Orlando, Florida. Following the close of the pres-
entation of evidence in support of the complaint, the respondents
moved for dismissal of the complaint. Ruling was reserved on this
motion until this time and the motion is now denied.

1The abbreviations used herein are “Tr.” for transcript of prehearing conference and
testimony, and “CX"’ for Commission Exhibit.
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This proceeding is before the hearing examiner for final considera-
tion upon the complamt answer, testimony and other evidence, and
proposed findings of fact and conclusions filed by the parties. As stated
above, the only.contested issue is the. effectiveness of respondents’
device as claimed in their advertising. Consideration has been given
to the proposed findings of fact and briefs, and all proposed findings
of fact and conclusions not hereinafter spemﬁca.lly found or con-
cluded are rejected ; and the hearing examiner, having considered the
entire record herein, makes the following findings of fact and con-
ClllSlOIlb drawn therefrom and i issues the followmg order:

FINDINGS ‘OF FACT

1. Brown Auto Stwblllzer Co.is a corpora,tlon orgamzed existing,
and doing business under and by virtue of the laws of the State of
Florida, with its principal office and place of business located at 5503
South Orange Blossom Trail, Orlando, Florida (Tr. 6). '

2. Respondent, Charles R. Brown is an individual and an officer of
the corporate respondent. He formulates, directs, and controls the acts
and practices of the corporate respondent mcludmg those hereinafter
set, forth. His a,ddr%s is the same as that of the corporate respondent
(Tr.6)

3. Respondents are now, and for some time last past have been,
engaged in the advertising, offering for sale, sale, and distribution of
Brown “Dynamic Absorbers” to distributors and to the public (Tr.
32-33, 40).

4. In the course and conduct of their business as aforesaid, respond-
ents have caused and now cause their said “Dynamic Absorbers” to be
shipped from their place of business in the State of Florida to pur-
chasers thereof located in various other States of the United States.
Respondents, therefore, maintained and at all times mentioned herein
have maintained a substantial course of trade in commerce, as “com-
merce” is defined in the Federal Trade Commission Act. (Tr. 6-7)

5. In the course and conduct of their aforesaid business and for
the purpose of inducing the purchase of the Brown “Dynamic Ab-
sorbers,” the respondents have made and are now making numerous
statements and representations in newspaper advertisements, in
brochures and pamphlets, and in oral promotional presentations with
respect to the performance of the Brown “Dynamic Absorber” (Tr.
7-8;CXs7,8,9,14).

Typlcal and illustrative of said statements and representations, but
not all inclusive thereof, are the following: '
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.The. Brown Dynamic Absorber takes over where your. shock absorbers leave
off * * ¥ The Brown Absorber dampens the lateral or side sway- motion of your.
car keeping the rear wheels tracking the front to glve you utmost ‘eontrol of
your car under ali driving condmtwns

~'We know and our custonmersagree that any ‘car eqmpped witha Brown Dynamlc,
Absorber is a-safer car to drive under all: condltlons than a ear not. similarly
equipped. | = .

* * % the Brown Dynamlc Absouher m augment conventlonal controls on
aultomoblles to give dnvers better control of thelr cars under ‘all driving
conditions.

. Blow outs can cause serious accldents under the best driving conditions. The
Brown Dynamic:Absorber could provide the-extra margin of safety that could
save your life.

You can have a Brown Dynamic. Absorber installed in your car to augment
"the conventional controls and get aurtomatle, "mechanical help when you need
1t to preventmany needless auto, accidents from happemng ’

Q ‘What doesxt do? e

A it helps dnvers stop cars faster and stralghter Lo

* . * * 5 X * * i * N *
. Q. Doesa Brown Auto Stablhzer help on shppery surfaces 7 -
A Yes; *xx :

6. By a.nd through the use of‘the 'above-quoted statements and’
representatlons, and others of similar import and meaning but not
expressly set out herein, and by and through the use of the word
“Stabilizer” in their corporate and trade name or to describe or to
refer to their Dynamic Absorber, separately and in connection with
oral statements to prospective purchasers, and purchasers, respondents
have represented and are now representing, directly and by
implication :

That the Brown Dynamic Absorber is an effective safety device.

That the Brown Dynamlc Absorber is an anti-skid device which will
help prevent skidding, spin-outs, unwanted motion, and accidents.

That the Brown Dynamic Absorber will help save lives.

That the Brown Dynamic Absorber will keep the rear wheels of an
antomobile tracking the front wheels, will give the driver added con-
trol, and will help keep a skidding automobile going straight.

That the Brown Dynamic Absorber will help control automobﬂes
during panic stops or sudden turns.

That the Brown Dynamic Absorber will help control automobiles
on wet or sandy road surfaces.

That the performance representations for the Brown Dynamic
Absorber have been substantiated by competent scientific tests or by
authenticated, controlled, and -duly recorded tests.

None of the facts found in Findings 1 through 6 above are con-
tested by respondents.

7. In order to support their contention that the device is without
merit beyond its value as a deadweight in stabilizing a vehicle, com-
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plaint counsel offered testimony and written results of testing of
respondents’ device by Dr. Andrew A. Frank, a highly qualified engi-
neer and an expert in testing vehicular behavior, who, together with
Professor A. H. Easton, another such expert, conducted carefully
controlled tests. These tests were made with the device installed in
an automobile, and then the same tests were made with the equiva-
lent weight of lead in an affixed box in the same position at the rear
of the trunk of the car. The opinion of this expert witness and the -
results of the tests were to the effect that the device was of no value
for the purpose for which it was intended and for which it was

advertised. Respondents have contended that because the device used

in these tests was first affixed to a plywood board before being bolted
to the floor of the trunk, the results were invalid. It was, however, the

opinion of this expert witness that the presence of the plywood board
had no effect upon the results obtained. (Tr. 49-114, 123-156, 178-220)

‘8. Respondents offered testimony of another well-qualified engineer
to the effect that the theory of the design of the device was based upon
a standard, mechamcal engmeemng vibration theory. His expla,na,tlon
of this theory was:

Well, it’s not a new idea. It's been, let’s say, in the field of mechanical

vibrations for some years. The idea is that if there is a—let’s say a mass spring
system oscillating at a natural frequency, that the amplitude of a vibration
can be decreased by tuning a second mass spring system to the vibrating mass,
with the idea that the subsystem will oscillate out of phase with the prime
system, and in so doing will reduce the vibration effort. (Tr. 158)
It was also his view that the tests which had been performed by the
previously mentioned expert who had performed the testing at the
request of the Federal Trade Commission did, in fact, show some
measurable effectivenes of the device (Tr. 163-64).

9. Respondents also offered testimony of another engineer who had
designed the device. He explained the theory of a dynamic absorber
as follows:

A dynamic absorber, by definition, is a mass suspended within another mass
with the same resident frequency, or the same natural frequency, so that when
one mass moves the other one tries to resist it, but it’s being excited by the same
force, and so, when they each complete its cycle they’re at other ends of the
stroke, and the other one’s trying to come back and this one’s frying to go
this way. That’s the whole purpose of the dynamic absorber, so that one can
oppose the other so that the secondary mass can help to dissipate the first one,
and that’s where the dampening effect is; and that's what it’s because of.
(Tr. 279)

He also stated that he had conducted some practical tests of the device
in automobiles and had observed that it was effective for the purposes
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claimed for it, but he did not record any ﬁndmgs or results of such
tests. (Tr. 284—89) :

10. About one hundred of these units was supplied to the Florlda,
Highway Patrol for use in its vehicles, and evidence was offered by
complaint counsel and respondents’ counsel that expressed the views

~ of the various patrolmen to the effect. that the device was useful ; that

it was not useful; or that they couldn’t be sure what the effect of the
device was. It is concluded that all of the evidence from the.users of
the device is inconclusive and cannot be relied upon.

11. Although there is a dispute regarding the theory of the manner
in which the device may,. or could, operate, it is unnecesary to decide
whether this is a valid mechanical theory because it is found that the

tests conducted by the expert. whose testimony was offered by com-

plaint counsel show that the device did not produce the results which
were claimed for it. The facts must be found on the basis of what
appears to be the most carefully controlled and competent tests shown

- to have been conducted, and. here it is believed they were the tests

conducted by Dr. Frank and Professor Baston (Tr. 51, et seq.). It-1s
found that the device, which weighs about 53 pounds, has no value
in stabilizing a vehicle beyond its value as an added weight. It is
therefore found that, in truth and in fact, :

The Brown Dynamm Absorber is not an effective safety device.

The Brown Dynamic Absorber is not an anti-skid device which will
help prevent skidding, spin-outs, unwanted motion, and accidents.

The Brown Dynamic Absorber will not help save lives.

The Brown Dynamic Absorber will not keep the rear wheels of an
automobile tracking the front wheels, will not give the driver added
control, and will not help a skidding automobile going straight.

The Brown Dynamic Absorber will not help control automobiles
during panic stops or sudden turns.

The Brown Dynamic Absorber will not help control automobiles on
wet or sandy road surfaces.

The performance representations for the Brown Dynamic Absorber
have not been substantiated by competent scientific tests or by authenti-
cated, controlled and duly recorded tests.

CONCLUSION

The aforesaid acts and practices of respondents, as herein found,
were and are all to the prejudice and injury of the public and of re-
spondents’ competitors, and constituted and now constitute unfair
methods of competition in commerce and unfair and deceptive acts and
practices in commerce in violation of Section 5 of the Federal Trade
Commission Act.
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It is omlered That the respondents Brown Auto Stabilizer Co., =
corporation, its successors and assigns, and its officers, and Charles R.
Brown, mdlwdually, and as an officer of said corporation, and re-
spondents’ agents, representatives and employees, dlrectly or through -
any corporation, subsidiary, division, or other device, in connection
with the advertising, offering for sale, sale, or distribution of “Dy-
namic Absorbers” or any other products, in commerce, as “commerce”
is defined in the Federal Trade Commission Act, do forthwith cease
and desist from: o

1. Representing, directly or by implication, that respondents’
“Dynamic Absorber” or any similar device when installed or used
in any manner in the operation of a motor vehlcle

(a) Isan effective safety device,or : ’

~(b) Is an anti-skid device, will help prevent sk1dd1ng,
spin-outs, unwanted motion, or accidents,or

(¢) ‘Will help save lives, or :

(d) will help keep the rear wheels tracking” t.he front
wheels, will give the driver added control, or will help keep-

- a skidding motor vehicle going straight, or

(e) Will help control motor vehicles during panic stops
or sudden turns, or

(f) Will have any value in helping to control motor ve-
hicles on wet or sandy road surfaces, beyond its Value as
added weight.

2. Using the word “Stabilizer” or any other word, term, or
phrase of similar import or meaning, as part of the corporate or
trade name or in any other manner to describe or refer to respond-
ents’ device or any similar device.,

3. Representing, directly or by implication, that the perform-
ance representations for respondents’ “Dynamic Absorber” have
been substantiated by competent scientific tests or by authenti-
cated, controlled, and duly recorded tests; or falsely representing,
in any manner, the extent, kind, character, or results of any
scientific tests performed on any of respondents’ products.

It is further ordered, That respondents notify the Commission at
least thirty (30) days prior to any proposed change in the corporate
respondent, such as the dissolution, assignment, or sale resulting in the
emergence of a successor corporation, the creation or dissolution of
subsidiaries, or any other change in the corporation that may affect
compliance obligations arising out of this order.

It is further ordered, That respondents deliver a copy of this order

'S
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to cease and desist to all present and future distributors, salesmen or
personnel of respondents engaged in the offering for sale, or sale, of
respondents’ “Dynanuc ‘Absorber” or any other products, or in any
aspect of preparation, creation, or placing ‘of advertlsmg, and that
_respondents secure a signed statement acknowledomg recelpt of Sald'
“order from each such person.

Itis further ordered, That respondents notify and advise each pres—
ent and future dlstrlbutor or sales representative to abide by ‘the
terms of this order and that the failure to comply with the order will
result in cancellation of its distributorship or other selling agreement
w1th respondents

OPINION OF THE COM’MISSION

By DENNISON, Oommzsszomr.

This is an appeal by respondents from an initial declsmn in. which
the administrative law judge found that respondents had falsely ad-
vertised performance quaht‘ies of their product the Brown “Dynamic
Absorber.” .

The “Dynamic Absorber” is a self—conta,med device - des1gned to fit
in the trunk of a car. It is enclosed in a long box and weighs about 53
pounds. Within the box is a weight which can pivot back and forth
in response to lateral (sideway) movements of the car. The claim of
the respondents is that the device is so designed that it will provide
inertial reserve and substantially dampen lateral movements and vibra-
tions. The device has been advertised for sale at $79.50. (Some of re-
spondents’ advertisements claim that to show the company’s interest in
public safety the $79.50 is a reduced price from a previous price of
$149.50.)

In their advertisement, respondents claim great safety virtues for
this product. For instance, they assert :

Stop Worrying about you Auto’s Safety and Do Something About It Now.
Install a Brown Dynamic Absorber for that Extra Margin of Safety.

Are you Really Interested in Protecting Your Loved Ones * * *

_ We know and our customers agree that any car equipped with a Brown Dyna-
mic Absorber is a safer car to drive under all conditions than a car not similarly
" equipped. ’ »

* * * the Brown Dynamic Absorber to augment conventional controls' on
automobiles to give drivers better control of their cars under all driving condi-
tions. :

- Blow outs can cause serious accidents under the best driving conditions.
The Brown Dynamic Absorber could provide the extra margin of safety that
could save your life.
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You can have a Brown Dynamic Absorber installed in your car to augment
the conventional controls and. get automatie, mechamcal help When you need
it to prevent many needless auto aceldents from happenmg

Q. What does it do? )

A. Tt helps drivers stop cars faster and straighter.

® ] * * % * *-
Q. Does a Brown Auto Stabilizer help on shppery surfaces? '
A Yes, * ¥ * '

The parties are in agreement that through thesé and other advertise-
ments respondents have made the following representations:

1. That the Brown Dynamic Absorber is an effective safety device.

2. That the Brown Dynamic Absorber is an anti-skid device which
will help prevent skidding, spin-outs; unwanted motion, and accidents.

3. That the Brown Dynamic Asborber will help savelives. .

4. That the Brown Dynamic Absorber will keep the rear Wheels of
an automobile tracking the front wheels, will give the driver added
control and will help keep a sklddmg automoblle going straight.

5. That the Brown Dynamic Absorber will help control automobiles
during panic stops or sudden turns.

6. That the Brown Dynamic Absorber will help control automoblles '
on wet or sandy road surfaces. :

7. That the performance 1epresenta,tlons for the Brown Dynamic
Absorber have been substantiated by competent scientific tests or by
authenticated, controlled, and duly recorded tests.

The only issue in dispute during the hearings was whether the de-
vice is in fact effective for the above intended purposes. Complaint
counsel submitted detailed test data and supporting expert testimony
comparing the results of use of the device in a car with use of an
equivalent deadweight in the same car.* This evidence supports the
view that the device does not perform as claimed in respondents’ ad-
vertisements. Respondents submitted no test data but relied on
evidence from drivers who have used the device and believe that it
improves stabilization of their car. They also presented testimony by
an engineering expert to the effect that the theory upon which the
device is claimed to operate is a valid one and testimony by the inven-
tor of the device to the effect that it performs as intended.

The administrative law judge found that whether or not the theory
for the device relied upon by respondents is sound, the tests offered

1 Although respondents dispute certain aspects of the tests and the weight to be given
to the tests, they do not dispute the validity of comparing the behavior of a car with the
device (properly installed) as compared to performance of the car with an equivalent
deadweight substituted for it. Therefore there is no contention that the tests should have
compared performance with device versus performance with the device removed and no
deadweight substituted.
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by complaint counsel show:that the device does not in fact produce
the results claimed for it. He also concluded that the evidence from
users of the device was inconclusive and could not be relied upon. He
issued an order prohibiting re3pondents from making. the above-
described representatlons and from using the word “stabilizer” or sim-
ilar term in their trade name. In their appeal respondents challenge
his acceptance of the tests and claim error in the initial decision in
other respects. Before taking up these points, a description of the tests
submitted by complaint counsel Would be appropriate.

. Tests Perfomned by A. H. Easton & Associates |

‘Complaint courisel introdiced analyses of ‘road tests using the
Brown “Dynamlo Absorber” through Dr. Andrew A. Frank an as-

-sociate in the firm of A. H. Easton & Associates, which is in the

business of testing the behavior of attomobile vehlcles under various
driving ‘conditions? Dr. Frank explained that he ‘and his associate,
Professor A. H. Easton,® performed a series of tests on a Brown

. “Dynamic Absorber.” He explained that using testing equipment

which they had designed they ran a séries of road tests designed to
measure the efficacy of the device under ¢ommon kmds of conditions:
that could be encountered by drivers.

The test car used was a 1968 Oldsmobile. Since respondents claim
that the device is effective for any make of car, no contention has been
raised that more than one type of car should have been used. The test
equipment consisted of an accelerometer package in which there were
three accelerometers to measure lateral and other motions of the car
and a set of two gyros—a directional gyro and a pitch-roll gyro—to
measure the angles of the body of the car as the car was maneuvered.

The accelerometers gave off electrical signals proportional to the
accelerations in each of their axes, and the gyros provided electrical
signals providing an indication of the angles that the car was expe-

2Dr. Frank has a bachelor’s degree in mechanical engineering, automotive option, from
the University of California at Berkeley; a master’s degree in mechanical engineering in
automotive control systéms; a Ph. D. in systems electrical engineering from the University
of Southern California in 1966 ; and has written a number of articles on vehicle behavior.
He is presently a professor at the University of Wisconsin, Hpgineering College and he has.
worked for North American Aviation from 1955-1966 on vehicular problems involved tn
the aerospace industry, including dynamic simulation, design of control systems for dynamic
control of vehicles.

3 A. H. Easton is also a professor of mechanical engineering at the University of Wis-
consin. He teaches courses in vehicle dynamics, vehicle testing, and has had 18 years in
the business of automobile testing. He has authored a number of articles on methods and
results of automobile testing. In addition, he is a member of the National Safety Counecil
and past chairman of a section of the Council on winter hazards.
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riencing. The information was recorded on a special tape recorder
which ‘was then-taken to a. computer laboratory and put onto. strip
charts from which the data could be compared and interpreted. These
strip charts are in the record (CX 21a=1f). Tables prepared by Dr.
Frank summarizing the more salient data, such as maximum lateral
acceleration of the car during the tests, are attached to this opinion
as Appendices. The following road tests were conducted by Dr. Frank
and Professor Easton.

1. Four-Wheel Locked Braking Tests.

The first series of tests were designed to measure the eﬂ'ect of the
“Dynamic Absorber” in a panic stop situation. After affixing the de-
vice-in the trunk of a test car, Professor Easton took the car up to a
given speed. (40 mph) and applied the brakes suddenly. The elec-
tronic calibration equipment in the car measured various responses of
the car, including the amount of acceleration of lateral movement.
Also the final degree of “yaw” (lateral movement) of the stopped
car from the original line of direction was recorded. The same ma-
neuver was made with the Brown device removed and a deadweight
substituted. Each type of test was repeated more than once. On their
face the results might seem to indicate that there was somewhat
greater yawing and lateral acceleration using the Brown device. Thaus, -
the lateral acceleration using the Brown device reached a peak of
.36 G’s and a degree of yaw of 17, whereas the deadweight tests did
not exceed .22 (s and 8 degrees, respectively. See Appendix 1. How-
ever, Dr. Frank explained that the range of difference was not statis-
tically significant and that the results should be interpreted to mean
that the Brown device had about the same effect as the deadweight
substitute.

2. Three-Wheel Locked Braking Tests.

A second series of tests involved blocking (disconnecting) the right
front brake of the automobile and applying the brakes suddenly, caus-
ing the car to go into a violent spin-out or skidding condition and
changing its direction 140-145 degrees. The results are summarized
in Appendix IT. Again, Dr. Frank stated that based on his experience
the data shows there was no significant difference in the behavior
of the car, whether the Brown device was used or a deadweight was
used.

4+ The test runs marked “#1"” under Column B in the Appendices indicate use of the
Brown device. Tests marked “#1 wt.” indicate the deadweight tests. (Subsequent runs
involving stabilizers not involved in this case have been deleted from the exhibits.)
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3. Constant Oscillatory Steering Tests. : ’

A third series of tests involved using a:mechanical steering wheel
oscillator to rotate the steering wheel back and forth, causing the car
to go in an “S” direction at a constant speed; at approximately 45-to-50
mph A summary of peak-to-peak lateral acceleration and roll angle
is ‘shown on Appendices III and IV. Appendix ITT shows the com-
parative results with tire pressure equal in all four tires. Appendix
IV shows the results when the pressure in the rear tires was sig-
nificantly reduced. The rear tires were softened, Dr. Frank explained,
to-cause the car to go into what automobile testers call an “oversteer
condition,” giving the car a greater tendency to spin or skid. .

The data in Appendix TIT shows somewhat lower measurements for

“lateral acceleration in the test using.the Brown device (Appendix

TIT). Respondents contend that this indicates the stabilizing effect of
the Brown device. However, it'should be noted that in these runs the
speed of the test vehicle was somewhat lower than the speed of the

-vehicle in the runs when the deadweight was installed. In subsequent

Tuns shown in Appendix IV where speeds were more comparable, no .
s1gn1ﬁcant difference appeared between the'effects of the Brown de-
vice and the deadweight. Dr. Frank testified that the difference was
within the normal tolerance of measurements and that in his opinion
both sets of tests showed that the “Dynamic Absorber” would not
help control automobiles on sudden turns or skids (Tr. 87-93).

4. Another series of tests involved placing instruments on the mov-
ing element within the Brown “Dynamic Absorber” and then measur-
ing the motion of this element with respect to the automobile’s move-
ments. According to the underlying theory of mechanics attributed
to the device by its inventor, for effective performance the device
should at least be so constructed that it would vibrate approximately
180 degrees out of phase with the automobile’s lateral oscillatory fre-
quency. The test automobile was driven at different speeds and the
steering wheel oscillated to cause lateral sway that would occur
in avoidance situations. Also, the car was shaken while in a stationary
position. Normal left-turn and right-turn tests were also made. Final-
ly, what is called a “nibbling” test was run, which involved driving
along a raised ledge in the road causing the car to constantly swerve
back and forth.

The results of these tests show that the phase lag between the auto-
mobile and the Brown “Dynamic Absorber” was about 10 degrees
when the vehicle was shaken while standing still, rather than the 180
degrees if the device was to operate according to theory. Dr. Frank
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stated that this amount of phase lag indicates that the device is
practically insignificant in its effect on the vehicle (Tr. 126). In the
moving tests the phase lag was even less, going down to zero in a
number of maneuvers. See Appendix V. :

As a result of these tests and his knowledge and experience in the
testing and behavior of automobiles under such conditions, Dr. Frank
stated that it was his opinion that the device was not an effective
safety aid, would not help prevent skids, accidents, or unwanted
motion, nor would it increase controllability of a car.

Respondents’ Contentions on Appeal

Respondents challenge the above tests on the ground that the testers
did not mount the Brown “Dynamic Absorber” properly in the test
car. In this connection, Dr. Frank had explained that he and Dr.
Easton bolted the device on a piece of three-eighths inch plywood .
instead of bolting it directly to the body of the car. Respondents’
counsel during oral argument suggested there was no evidence that
the plywood board was then fixed to the bottom of the car trunk.
However, examination of the testimony shows that Dr. Frank on sev-
eral occasions stated that the plywcod mounting was in turn bolted
securely to the trunk floor (Tr. 57, 58, 75). The plywood mounting
was used to facilitate installation and removal during the series of
tests. Dr. Frank stated that mounting of the device on the board
could not have had any material effect on its performance (Tr. 195).
Respondents presented no evidence that such installation was contrary
to or inconsistent with the manufacturer’s instructions. Nor have they
suggested how use of the plywood mounting might have interferred
with the tests. Accordingly, no basis for attacking the test results
on this ground is found.

Respondents presented as expert witnesses, Dr. J. Walter Harring-
ton, a professor of mechanical engineering at Villanova University,
and Dr. Gary Tolley, inventor of the Brown “Dynamic Absorber.”
These witnesses testified that a dynamic absorber is not a new con-
cept; that it is recognized that if there is “a mass spring system oscil-
lating at a natural frequency, * * * the amplitude of a vibration can be
decreased by tuning a second mass spring system to the vibrating
mass, with the idea that the sub-system will oscillate cut of phase
with the prime system, and in so doing will reduce the vibration
effort.” (Tr. 158; see also Tr. 279.) However, it is clear that whether
a particular absorber will work on a given piece of machinery de-
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_ pends on a number of variables: Dr. Harrington stated that whether
the Brown device works “basically centers upon the amount of the
mass and the way it is pivoted: And the stiffness of the rubber element
which serves as a basic stormg device [for the energy absorbed ]”’
(Tr.159).

Although Mr. Tolley clalmed to have: tested the Brown device with
instruments and that it performed successfully, no records of these
tests were kept or. produced, nor were the resulting measurements
ever specifically described on the witness stand. Lacking any probative
proof as to the degree to which the Brown device was observed “to
work,” we fail to see how this testimony refutes complaint counsel’s
test data or demonstrates that respondents had adequate test data to
substantiate their advertlsmg claims.® ‘

Respondents also rely on evidence whlch they submitted that certain
users of the Brown device have vouched for its effectiveness. In this
connection, respondents showed that they had provided the Florida
State nghway ‘Patrol with over 100 Brown “Dynamic Absorbers”
to use in patrol cars. They submitted survey questionnaires that of
the 102 units which were used, 76 patrolmen reported the device to be

2 “definite aid” in the control of the vehicle and 26 found it to be

of “some value” but “not conclusive.” None appeared to give a com-
pletely negative report on the questionnaire, although some did oral-
1y when called as witnesses by complaint counsel. Three representa-
tives from the Highway Patrol and two Florida County sheriffs
appeared as witnesses at respondents’ request and testified to having
favorable experiences with the device.

Complaint counsel, on the other hand, called eight Florida High-
way Patrolmen and former patrolmen as witnesses. The thrust of
their testimony was that the device did not substantially aid in the
control of their patrol cars. At least three believed that the device
made driving control more difficult in some situations.

We believe the administrative law judge was correct in giving
inconclusive weight to user endorsements. Not only were these opinions
in conflict but this type of evidence inherently lacks probative value

5 Dr. Harrington suggested that the data shown on one set of the Frank-Easton ‘“‘con-
stant oscillatory steering” tests (Appendix IIT) indicate some measurable effectiveness.
However, as previously noted, supra p. 7, Dr. Frank stated that the variance was within
normal tolerances. Also, as noted, subsequent runs of similar tests of the test vehicle
showed no such differences. Considering all tests that were performed by Dr. Frank and

his associate, we think the evidence clearly demonstrates that the device does not signifi-
ecantly aid in the control of vehicles as advertised.
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where a product’s efficacy is not readily apparent and can be measured
by more objective means. Here, rlgorous scientific tests, performed
under conditions that would minimize subjective 1nﬂuences, were
placed in the record. We think th¢ scientific tests override any reliance
‘on user testimonials. Of. Vacu-Matic Corburetor Co. v. Federal Trade
Pommission. 157 F. 2d 711 (7th Cir. 1946).-
_-Our'view of this matter does not conftict with Evis M fg. Co.v. Fed-
eml Trade COommission, 287 F. 2d 831 (9th:Cir. 1961). In that case the
“court held that the Government’s experts’ tests had been successfully
impeached. Evis had presented detailed evidence showing that the
: manufacturers’ explicit instructions had not-been followed and’ L sug-
‘gested why it was necessary to follow themr. The experts weré not
familiar with the theory of Evis’ invention and the court found error
lin hot. followmg the instructions. In the present case, respondents
ifmtroduced no installation instructions into the record and no evidence
‘Suggesting that mounting the device first on a piece of three-eighths
‘inch plywood would or ight affect operation of the Brown dev1ce
Dr. Frank showed that he was fully familiar with the scientific p prin- .
ciples which the Brown device is supposed to incorporate and no at-
tempt was made to discredit his testimony that bhe plywood mountmg
could not have affected the results. . -
~ Respondents also rely on Gelb. v. Federal dee Oommzsswn, 144
F.2d 580 (2d Cir. 1944). But that case is also distinguishable. Theie
a chemist’s opinion as to the results of using a hair conditioner was
held not to constitute reliable evidence where it was predicated upon
an erroneous statement as to chemical analysis. Other uncontradicted
expert testimony based on a correct analysis of the product corrobo-
rated user testimony that the product worked in the manner adver-
tised. No similar circumstance exists here.

A number of other challanges, mostly procedural in nature, are
raised in respondents’ briefs. We ﬁnd no error in the administrative
law Judge’s rulings on these points. Since they do not involve materlal
issues, extended discussion of these issues is not necessary. »

‘Ve find no error in the administrative law judge’s findings that
respondents’ advertisements were false and deceptlve in the manner
set forth in the complaint. We find no error in any other respect. Ac-
cordingly, the initial decision is affirmed and adopted. An approprlate
order accompanies this opinion. R

Commissioner MacIntyre concurred in the result '

494-841—T73——49
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* TABLE IV
INERTIA ANTI-SKID STABILIZER TESTS  10-15-70. -~ 4:20 p.m. =7

_ Clear, Dry Temperature- 50°
Tire Pressures:"RF-gs, RR 25, LF 25, LR 25

THREE-WHEEL-BRAKE TESTS

A B, C7 | JER E . F ;G Hooo I

RUN- . UNET - SPEED FINAL LAT. ACC. LAT. ACC. ROLL YAW

NO. NO. MPH ANGLE (PEAK) RATE ANGLE ANGLE MEAS.
e ~ TAN. ~  G'S G'S/SEC. -DEG . ~~DEG@+ '~ -DEGa

16 Al wt. 30.. ... 0. 1.10 . .. ....71 8.6 PP

17 #1 wt 30 1.04 - .71 8.9

18 1 30 719 i.o08 .71 8.9 144

13 1 30 1.00 L lTL 906 i

# Tire pressure reduced to 10 PSI by tests

#1 wt -~ Dead welght equivalent of unit #1
#2 wt - Dead weight equivalent of unit #2
#3 wt - Dead welght equivalent of unit #3

SDE CAMMISSION

FEDERAL TR«

oot < ancr Mo, CPlE
Dockel No. JZA2  Wissvatngat =" 7
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e

APPENDIX II
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' TABLE II

INERTIA ANTI-SKID STABILIZER TESTS-. 10-15-70

1:38 p.m.
"~ Clear, Dry. -

o wTemperature 52°%: . i pooiionogn o

Tire Pressures: RF 25, RR 26, LF. 255 LR 25

CONSTANT OSCILLATORY STEERING TESTS
RUN UNIT SPEED
No..  No. MPH

LAT. ACC.
_ A

oGS
) (PEAK-PEAK)

Qe #Lwl o U5=50- - - T2 e w33
8 #1lwt L8 T2 Lo e 3R

I8 i 71 .58 .29

19 1 45 .62 .33

20 1

45 i e 1 B

N

#1 wt - Dead welght equivalent of unit #1

#2 wt - Dead weight equivalent of unit #2

#3 wt - Dead weight equivalent of unit #3

pomaty TRADE CAMAMISSION

R Rt 8 LYAEIZYA
ngetet SAPLES. il ibit

{

.

In the Malle di: Crarrone é;{a.M_ 5
....... Repcneraf
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TABLE III

INERTIA ANTI-SKID STABILIZER TESTS 10-15-70 3:15 p.m.
Clear, Dry ‘ Temperature 52°

Tire Pressures: RF 25, RR 15, LF 25, LR 15

CONSTANT OSCILLATORY STEERING TESTS
E

A B -C D - LB
RUN UNIT ' SPEED LAT. ACC. ROLL ANG..
NO. NO. MPH G'S DEGREES
_ (PEAK-PEAK) (PEAK-PEAK)
1 1 15 55 -
2 1 - 50 .70 S en
3 #1 wt Is5 . .72 . ' 30
- 4 #1 wt 45 . .64 G .28
5 1 40-45 .70 .26
6 1 4§5-50 .71 S .25
7 1 - 43-45 .60 . «28
#1 wt - Dead weight equivalent of unit. #1
#2 Wt ~ Dead weight equivalent of unit #2
#3 wt - Dead weight equivalent of unit #3
FEDERAL TRADE ¢V NISSION

et Moz 2

o e g
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DEGISION or THE CommissioN AND ORDER TO FILE REPORT OF
- CoMPLIANCE R P

This matter havmg been heard by the Commission upon br1efs and:'»
oral argument in support of and in opposmon to the appeal of respon-»
dents from the initial decision finding a violation of Section 5 of the:f
Federal Trade Commission Act; and the Commission for the reasons’
stated in the accompanymg opuuon, havmg concluded that the appeal
should be denied:

It is ordered That the initial dec1s1on, as supplemented by the_ _'
Comrmssmn’s opmlon m th1s matter, and the order to cease and'i

(60) days after serv1ce upon them of this order ﬁle w1th the Com-;f
mission a report, in writing, setting forth in detail the manner and

- form in'which they have comphed with the order to cease and
Comm1s51oner MacIntyre concurrmg in the result '

INTHEMATI‘EROF " T CTNEPRE TP R

DAVIb FELT AND CARPET COMPANY

CONSENT ORDER, ETC:, IN REGARD TO THE ALLEGED VIOLATION OF THE -
FEDERAL TRADE COMMISSION AND THE FLAMMABLE FABRICS ACTS:

Docket C-2313, Complaint, Nov. 6, 1972—Decision, Nov. 6, 1972

Consent order requiring a Philadelphia, Pennsylvania, manufacturer and re-
tailer of carpets and rugs, among other things to cease selling and manu-
facturing carpeting which does not meet the acceptable cntena for carpeting
under the Flammable Fabrics Act. :

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Flammable Fabrics Act, as amended, and by virtue of the
authority vested in it.by said Acts, the Federal Trade Commission,
having reason to believe that Davis Felt and Carpet Company, a cor-
poration, hereinafter referred to as respondent, has violated the
provisions of the said Acts and the rules and regulations promulgated
under the Flammable Fabrics Act, as amended, and it appearing to
the Commission that a proceedmg by it in respect thereof would be
in the public interest, hereby issues its complaint stating its charges
in that respect as follows :
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Piracrari 1 Reéspondent Davis Felt and Carpet Company is a
corporation organized, existing” and:doing business under and by
virtue.of the Jaws of the State of Pennsylvania.

Respondent is. engaged in the manufa,cture and sale of carpets and
rugs, with its prmmpal place of busmess loca,ted at Casmir and Miller
Streets Phlladelphla, Pennsylvama, :

PAR 2. Respondent is now and for some tlme last past has been en-
gaged in the manufacturmg for sale, sale and oifermg for sale, in
. commerce, and has introduced, delivered for mtroductwn, transported
and caused to be transported in commerce, and has sold or delivered.
after sale or shipment in commerce, products, as the terms “commerce
and “product,” are defined in the Flammable Fabrlcs Act, as amended,
which products fail to conform toan apphcable standard or. regulatlon
continued  in. effect, 1ssued or amended under the provisions of the.
Flammable Fabrics Act, as amended. : ,

Among such products mentwned hereinabove were carpets and rugs
in style “Needletone, Color 201,” subject to Department of Commerge
Standard For the Surface Flammablllty of Carpets and Rugs (DOC
FF 1-70).

Par. 3. The aforesaid acts and practices of respondent were and are
" in violation of the Flammable Fabrics Act, as amended, and the rules
and regulations promulgated thereunder, and as such constituted, and
now constitute unfair methods of competition and unfair and deceptive
acts and practices in commerce, within the intent and meaning of the
Federal Trade Commission Act.

Dzoision AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the Division of Textiles and Furs
proposed to present to the Commission for its consideration and which,
if issued by the Commission, would charge respondent with violation
of the Federal Trade Commission Act, and the Flammable Fabrics
Act,as amended ; and

The respondent and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the respondent of all the jurisdictional facts set forth in the aforesaid
draft of complaint, a statement that the signing of said agreement
is for settlement purposes only and does not constitute an admission
by respondent that the law has been violated as alleged in such com-
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,plamt and waivers and other pr0v1310ns as required by the Commis-
sion’s rules; and

- The Comxmssmn having thereafter cons1dered the matber and hav-
ing determined that it had reason to believe that the respondent has
violated the said Acts, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed -such agreement on the public record
for a period of thirty (30) days, now in further conformity with the
procedure prescribed in Section 2.34(b) of its rules, the Commission
hereby issues its complaint, makes the following ]urlsdlctlonal ﬁnd-
ings, and enters the following order: : E

1. Respondent Davis Felt and Carpet Company, is a. corporatmn
organized, existing and doing business under and by virtue of the laws
-of the State of Pennsylvama o

Respondent is engaged in the manufacture and sale of carpets and :
-rugs, with its office and principal place of business located at Casmlr
and Miller Streets, Philadelphia, Pennsylvania. . '

2. The Federal Trade Commission has jurisdiction of the sub;ect
.matter of this proceedmg and of the respondent and the - proceedmg
is in-the public interest. - :

: ORDER

[t is ordered, That respondent Davis Felt and Carpet Company, a
corporation, its successors and assigns, and its officers and respond-
ent’s agents, representatives and employees directly or through any.
corporation, subsidiary, division, or other device, do forthwith cease
and desist from manufacturing for sale, selling, offering for sale, in
commerce, or importing into the United States, or introducing, deliv-
ering for introduction, transporting or causing to be transported in
commerce or selling or delivering after sale or shipment in commerce,
any product, fabric, or related material; or manufacturing for sale,
selling, or offering for sale, any product made of fabric or related
material which has been shipped or received in commerce, as “com-
merce,” “product,” “fabric” and “related material” are defined in the
Flammable Fabrics Act, as amended, which product, fabric or re-
lated material fails to conform to any applicable standard or regula-
tion continued in effect, issued or amended under the provisions of
the aforesaid Act.

1t is further ordered, That respondent notify all of its customers
who have purchased or to whom have been delivered the products
which gave rise to this complaint, of the flammable nature of said
products and effect the recall of said products from such customers.
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i It is further ordered; That the respondent herein either process the
products which gave rise to the complaint so as to bringthem into con-
formance with the applicable standard of flammability under. the
Flammable Fabrics: Act, as amended, or destroy said products.

It s further ordered, That the provisions' of this order with: ré-
‘spect to customer notification, recall and processing or destruction
shall be ‘applicable to carpets-and rugs in style “Needletone, Color
201" as designated in subparagraph one of Paragraph Two of the
‘complaint giving rise to this order, and any other colors determined
to be in violation of the Flammable Fabrics Act, as amended, prior
- to the date of acceptance by the Commission of the final compliance

report. IR SR L o

It is further ordered, That respondent herein shall, within ten (10)
days after service upon it of this order, file with the Commission a

special report in writing setting forth the respondent’s intentions as
" .to compliance with this order. This special report shall also advise
the Commission fully and specifically concerning (1) the identity of
the products which gave rise to the complaint, (2) the identity of
‘the purchasers of said products, (3) the amount of said products on
hand and in the channels of commerce, (4) any action taken and any
further actions proposed to be taken to notify customers of the flam-
mability of said products and effect the recall of said products from -
customers, and the results thereof, (5) any disposition of said prod-
ucts since March 29, 1972, and (6) any action taken or proposed to
be taken to bring said products into conformance with the applicable
standard of flammability under the Flammable Fabrics Act, as
amended, or to destroy said products, and the results of such action.
Respondent will submit with its report, a complete description of
each style of carpet or rug currently in inventory or production. Upon
request, respondent will forward to the Commission for testing a
sample of any such carpet or rug.

It is further ordered, That respondent notify the Commission at
least 30 days prior to any proposed change in the corporate respond-
ent such as dissolution, assignment or sale resulting in the emergence
of a successor corporation, the creation or dissolution of subsidiaries
or any other change in the corporation which may affect compliance
obligations arising out of the order.

It is further ordered, That the respondent corporation shall forth-
with distribute a copy of this order to each of its operating divisions.

It is further ordered, That the respondent herein shall, within sixty
(60) days after service upon it of this order, file with the Commis-
sion a report, in writing, setting forth in detail the manner and form
in which it has complied with this order.
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"IN TaE MaTTER OF
" TUFTEX, INC., ET AL.

‘CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE FLAMMABLE FABRICS ACTS

Docket 07—2314. Compla/mt; Now. 7, 1972+Dec@aion, Nov."?,i1972'

Consent order requiring a Dalton, Georgia, manufacturer and retailer of carpets
and rugs, among other things to cease manufacturing for sale, selling, im-
porting, or distributing any product, fabric, or related material which fails
to conform to an applicable standard of flammability or regulation issued
or amended under the provisions of the Flammable Fabrics Act.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Flammable Fabrics Act, as amended, and by virtue of the
authority vested in it by said Acts, the Federal Trade Commission,
having reason to believe that Tuftex; Inc., a corporation, and Gordon
C. Leonard, individually -and as an officer- of the said corporation,
hereinafter referred to as respondents, have violated the provisions
of the said Acts and the rules and regulations promulgated under the
Flammable Fabrics Act, as amended, and it appearing to the Commis-
sion that a proceeding by it in respect thereof would be in the public
interest, hereby issues its complaint stating its charges in that respect
as follows:

Paracrara 1. Respondent Tuftex, Inc., is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of Georgia. Respondent Gordon C. Leonard is an officer of the
sa2id corporate respondent. He formulates, directs, and controls the
acts, practices, and policies of the said corporation.

Respondents are engaged in the manufacture and sale of carpets
and rugs, with their principal place of business located at 107 Brooker
Drive, Dalton, Georgia.

Par. 2. Respondents are now and for some time last past have been
engaged in the manufacturing for sale, sale and offering for sale, in
commerce, and have introduced, delivered for introduction, trans-
ported and caused to be transported in commerce, and have sold or
delivered after sale or shipment in commerce, products, as the terms
“commerce” and “product,” are defined in the Flammable Fabrics
Act, as amended, which products fail to conform to an applicable
standard or regulation continued in effect, issued or amended under
the provisions of the Flammable Fabrics Act, as amended.
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Among such products mentioned hereinabove were carpets and rugs
in style “Shockpruf, Color Stop Red,” subject to Department of Com-
‘merce Standard for the Surface Flammability of Carpets and Rugs
(DOCFF 1-70).

Par. 8. The aforesaid acts and practices of respondents were and are
in violation of the Flammable Fabrics Act, as amended, and the rules
and regulations promulgated thereunder, and as such constltuted and
now constitute unfair methods of competition and unfair and decep-

“tive acts and practices in commerce, within the: mtent and meca,nmg of
v the Federal dee Comm1ssmn Act. : ’

. DECISIO'N AND ORDﬁR‘" .

The Federal Trade Comxmssmn having 1n1t1ated an mvestlgatlon
of certain acts and practices of the respondents named in the caption
hereof,-and the respondents -having been furnished:thereafter with a

“copy of a draft of complaint Which the Division of Textiles and Furs
: proposed to present to the Commission fqr its consideration and which,
‘if issued by the Commission; would charge respondents with wolatlon
~of theFederal Trade Commlssmn Act, and:the’ Fla,mmable Fabrlcs Act,
~as amended; and -

“The respondents and counsel for the Comnussmn havmg thereafter
'executed an agreement containing a consent order, an admission by
‘the respondents of all the jurisdictional facts set forth in the afore-
said draft of complaint, a statement that the signing of said agree-
ment is for settlement purposes only and does not constitute an admis-
sion by respondents that the law has been violated as alleged in such
complaint and waivers and other provisions as required by the Com-
mission’s rules; and

The Commlsswn having thereafter considered the matter and hav-
ing determined that it had reason to believe that the respondents have
violated the said Acts, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record for
a period of thirty (30) days, now in further conformity with the pro-
cedure prescribed in Section 2.34(b) of its rules, the Commission
hereby issues its complaint, makes the following jurisdictional find-
ings, and enters the following order :

1. Respondent Tuftex, Inc., is a corporation organized, existing
and doing business under and by virtue of the laws of the State of
Georgia.

Respondent Gordon C. Leonard is an officer of the said corporation.
He formulates, directs and controls the acts, practices and policies of
the said corporation.
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Respondents are engaged in the manufacture and sale of carpets -
and rugs, with the office and principal place of business of respondents
located at 107 Brooker Drive, Dalton, Georgia. ‘ \ :

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest. 7
R ORDER

1t is ordered, That respondent Tuftex, Inc., a corporation, its suc-
cessors and assigns,and its officers, and respondent Gordon C. Leonard,
individually and as an officer of said corporation and respondents’
agents, representatives and employees directly-or through any corpera-
tion, subsidiary, division, or-other device, do forthwith cease and
desist from manufacturing for sale, selling, offering for sale, in com-
merce, or importing inte the United States, or introducing, delivering
for introduction, transporting or causing to be transported in com-:-
merce, or selling or delivering after sale or shipment in commerce, any
product, fabric, or related material; or manufacturing for sale, sell-. .
Ing; or offering for sale, any product made of fabric or related material
which has been shipped or received in commerce, as “commerce,” “prod-
uct,” “fabric” and “related material” are defined in the Flammable
Fabrics Act, as amended, which product, fabric or related material fails
to conform to an applicable standard or regulation continued in effect,
issued or amended under the provisions of the aforesaid Act.

1t is further ordered, That respondents notify all of their customers
who have purchased or to whom have been delivered the products
which gave rise to this complaint, of the flammable nature of said
products and effect the recall of said products from such customers.

1t 4s further ordered, That the respondents herein either process
the products which gave rise to the complaint so as to bring them into
conformance with the applicable standard of flammability under the
Flammable Fabrics Act, as amended, or destroy said products.

1t is further ordered, That respondents herein shall, within ten (10)
days after service upon them of this order, file with the Commission
a special report in writing setting forth the respondents’ intentions as
to compliance with this order. This special report shall also advise the
Commission fully and specifically concerning (1) the identity of the
products which gave rise to the complaint, (2) the identity of the
purchasers of said products, (3) the amount of said products on hand
and in the channels of commerce, (4) any action taken and any further
actions proposed to be taken to notify customers of the flammability
of said products and effect the recall of said products from customers,
and the results thereof, (5) any disposition of said products since
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March 9,1972 and (6).any-action taken or proposed to be, taken to
brlng said products into conformance with the apphcable standard of
flammability under the Flammable Fabrics Act, as amended, or to.
destroy said products, and the results. of such action. .Respondents W111 o
* submit with their report, a complete descrlptlon of each style of carpet
or rug currently in inventory or production. Upon Tequest, respond-
ents will forward to the Commission for testing a sample of any such’
carpet or rug.

It is further ordered, That respondents. notlfy the Commission at
least 30 days prior to any proposed change in the. eorporate respond-
ent such as dissolution, assignment or sale resulting in the emergence
. ofa successor corporatmn, the creation or. dissolution of subs1d1ar1es .

" or any other ehange in the corporation . which ma.y affect comphance‘
obhga,tmns arising out of theorder. . . :

At is further ordered, That the individual, respondent named herem 1
promptly notify the Commission of the discontinuance of: his, present
business or -employnient and of his affiliation; with a new business.or.
employment. Such notice shall include: respondent’s current. business
or employment'in which heis- enga.ged as well as.a descmptmn sof-hls ;
duties and responsibilities.. . o - ~

It:is further ordered, That the respondent eorporatlon shall forth— .
with distribute a copy of this order to each of its operating divisions:

It is further ordered, That the respondents herein shall, within sixty .
(60) days after service upon them of this order, file with the Commis-
sion a report in writing setting forth in detail the manner and form in

which they have complied with this order.

Ix TeE MATTER OF

LOCAL FINANCE CORPORATION

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED _VIOLATION‘OF THE
FEDERAL TRADE COMMISSION AND THE TRUTH IN LENDING ACTS

Docket C—-2315. Complaint, Nov. 13, 1972—Decision, Nov. 13,1972

Consent order requiring a Providence, Rhode Island, loan company, among other
things to cease violating the Truth in Lending Act by failing to disclose to
customers finance charges; the fact that insurance coverage is not required

. by the creditor; the annual ‘percentage rate; and any other disclosures-
required by Regulation Z of the said Act.
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Pursuant to'the prov131ons of the Truth In Lendlng Act and the im-
plementing regulation promulgated thereunder, and the Federal Trade
Commission Act, and by virtue of the authority vested in it by said
Acts, the Federal Trade Com_tmssmn, having reason to beheve that
Local I‘mance ‘Corporation, a corporation, heremafter sometlmes,
referred to as re3p0ndent has violated the provisions of said Acts and
of the 1mplement1ng regulatmn promulgated under the Truth in Lend-k
ing Act, and it appearing to the Commission that a proceedmg by it.in-
respect thereof would be in the pubhc interest, hereby i issues its com-.
plaint stating its charges in that respect as follows ; il

Paracrarm 1. Respondent Local Finance Corporatlon is a corpora-
tion, organized, existing and doing business under and by virtue of
the laws of the State of Rhode Island and Providence Plantatlons Wlth :
its’ pmnmpal oﬂioe and pla,ce of business located at 179 Wayland
Avenue, Prov1dence, RhodeIsla,nd v

Respondent Local Finance Corporatlon has estabhshed and oper-_'
ated a number of corporate subsidiaries. for the purpose of engaging .
in the business of lending money to the public. Respondent Local
Finance. Corporatlon currently operates a substantial number of these
‘subsidiaries which.are located in the States of Rhode Island, Massa-
chusetts, New Jersey, Pennsylvania and North Carolina. Respondent
Local Finance Corporation, in the operation of certain of these sub-
sidiaries uses various trade names, such as Provident Management
Corporation, Local Consumer Discount Company and Local Accept-
ance Company. '

Respondent Local Finance Corporation dominates, controls, fur-
nishes the means, instrumentalities, services and facilities for, and con-
dones and approves the acts and practices of its subsidiaries including
the acts and practices hereinafter set forth. Moreover, respondent
Local Finance Corporation directly or indirectly profits and benefits
by and through the acts and practices hereinafter set forth.

Par. 2. Respondent is now, and has for some time last past, through
its various organizational divisions and subsidiaries, been engaged in
the business of lending money to the public. Respondent Local

- Finance Corporation and its subsidiary organizations cooperate and
act together in the carrying out of their business as hereinafter set
forth. Their volume of business has been, and is, substantial.

Pair. 8. In the ordinary course and conduct of its business as afore-
said, respondent regularly extends and for some time last past has
regularly extended consumer credit as “consumer credit” is defined in
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Regulation Z, the implementing regulation of the Truth in Lending
Act, duly promulgated by the Board of Governors of the Federal
Reserve System.

Par. 4. Subsequent to July 1, 1969, respondent in the ordlnary
course and conduet of its business and in connection with its extensions
of consumer credit as “consumer credit” is defined in Regulation Z, has
caused and is causing customers to execute a loan agreement herem—
after referred to as the “Small Loan Set” and consisting of fourteen .
pages, each separated by a carbon sheet. The thirteenth page of the
loan set, which serves as the respondent’s office copy and also as a
receipt that the customer received a Statement of Disclosure, is en- .
titled “Statement of Dlsclosure and Insurance Authorization.”

By and through the use of the Small Loan Set respondent _

1. Failed, when the fact that insurance coverage was not required
by the credltor was not clearly and conspicuously dlsclosed to the cus-
tomer in writing, to include the amount of the charge for such i in-
surance in the finance charge as required by Section 226. 4(&) (5) (1)
of Regulation 7, and thereby failed to state the finance charge accu-

rately as required by Section 226.8(d) (3).

2. Fails to disclose to customers clearly, consplcnously in wr1t1ng, and
in meanmgful sequence that i insurance coverage is not required by the
creditor, as required by Section 226.6(a) of Regulation Z.

8. Fails to furnish customers with a duplicate of the instrument con-
taining the disclosures or a separate statement of disclosure on which
all of the required disclosures are made clearly, conspicuously and
legibly at the time those disclosures are made as required by Section
996.8(a) of Regulation Z.

4. Fails to disclose the “annual percentage rate” accurately to the
nearest quarter of one percent, computed in accordance with the pro-
visions of Section 226.5(b) (1) of Regulation Z, as required by Section
226.8(b) (2) of Regulation Z.

Par. 5. Pursuant to Section 103 (q) of the Truth in Lendmg Act,
respondent’s aforesaid failures to comply with the provisions of Reg-
ulation 7 constitute violations of the Truth in Lending Act and,
pursuant to Section 108 thereof, respondent thereby violated the Fed-
eral Trade Commission Act.

DECISION AND ORDPER

The Commlssmn ha,vmg heretofore determined to issue Its complaint
charging the respondent named in the caption hereto with violation
of the Federal Trade Commission Act, and the Truth in Lending Act,
and the respondent having been served with notice of said determina-
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tion and with a copy of the complaint the Commlssmn 1ntended to
issue, together with a proposed form of order; and -

“The respondent and counsel for the Commlssmn havmg thereafter
executed an agreement containing a consent order, an admission by
the respondent ‘of all the jurisdictional facts set forth in the com-
: plamt to issue lierein, a statement that the signing of said agreement
is for settlement purposes’ only and does not constitute an admission
by respondent that the law has been v1olated as alleged in such com-
plamt and waivers and other prov131ons as requlred by the Commis-
sion’s rules; and

The Commlsswn having considered the agreement and ha,vmg pro-
visionally accepted same, and the agreement containing consent order
having thereupon been placed on the public record for a period of _
thirty (30) days, now in further conformity with the procedure pre-
scribed in Section 2.84(b) of its rules, the Commission hereby issues
its comiplaints in the form contemplated by said agreement, makes the
followmg jurisdictional ﬁndlngs, and enters the following order:

‘1. Respondent Local Finance Corporation is a corporation ' ortra-]
nized, existing and doing business under and by virtue of the laws of
the State of Rhode Island, with its office and principal place of busi-
ness located at 17 9-'Wayland ‘Avenue, Providence, Rhode Island. -

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the 1espondent and the proceeding
isin the public interest.

ORDER

1t is ordered, That respondent Local Finance Corporation, a cor-
poration, doing business as Provident Management Corporation, Local
Consumer Discount Company, Local Acceptance Company or any
other name, its successors and assigns, and its officers, and respondent’s
agents, representatives and employees, directly or through any corpo-
ration, subsidiary, affiliate, so-called Massachusetts business trust, divi-
sion, or other device, in connection with any extension or arrangement
for the extension of consumer credit as “consumer credit” is defined
in Regulation Z (12 C.F.R. § 226) of the Truth in Lending Act (Pub.
L. 90-321, 15 U.S.C. 1601 ef seq.), do forthwith cease and desist from :
1. Failing to include in the finance charge, for purposes of dis-
closure of the finance charge and computation of the annual per-
centage rate, any charge for credit life or disability insurance,
unless the fact that such insurance is not required is clearly and
conspicuously disclosed to the customer in writing as provided in
Section 226.4(a) (5) (1).
494-841—73—50
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2. Failing to disclose:to customers: clearly, conspicuously, in:
‘ertmg and in a meaningful sequence that insurance coverage is.
‘ot required by the credltor, as requlred by Section 226.6 of Regii-

. lation Z. . . .

3. Failing to furmsh customers Wlth a duphcate of the mstru~;

ment containing. the d1sclosures or a separate.statement of dis--
closure on which all of the requlred disclosures are made clearly,
conspicuously and legibly at the time those disclosures are ma,de:
-as required by Section 226.8 () of Regulatlon Z. .

4. Failing to disclose the “annual percentage rate” accuratelvk
_....to. the nearest . quarter of: one. percent, computed.in. accordance
. with the. provisions., of, Sectlon 226. 5(b) (1)..of. Regulat;lon Z as.
- required by Section 226.8 (b).(2) of Regulation Z. 5

5. Failing in any consumer credit, transaction, to make all the ;

- .disclosures determined in accordance, with Section 226.4 and.Sec-
tion 226 5 of, Regulatlon Z, in, the. manner, . form and, amount re-;

qu1red by Sections 226.6, 226. 8 and 226.10 of Regulation Z. - .

I ¢ @8 further ordered, That a copy of this-order to cease and de81st'
be delivered to all present and future personnel of. respondent,and .
its sub81d1ar1es engaoed in the consummation of any extension of con--
sumer credit and that respondent secure, from each such.person a.
signed statement acknowledging receipt of the order.

It is further ordered, That respondent prominently display no less
than two signs on the;premises of each office location which will clearly
and conspicuously state that a customer must receive a completed copy
of the consumer credit cost disclosures, as required by the Truth in
Lending Act, before the transaction is consummated.

It is further ordered, That respondent notify the Commission at
least thirty (30) days prior to any proposed change in the corporate
respondent, such as dissolution, assignment, or sale, resulting in the
emergence of a successor corporation, the creating or dissolution of
subsidiaries, or any other change in the corporation Whlch may effect
comphance obligations arising out of the order.

It is further ordered, That the respondent herein shall within sixty
(60) days after service upon it of this order, file with the Commission
a report, in writing, setting forth in detail the manner and form in
which it has comphed with this order. :



