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IN THE MATTER OF

KONINKLIJKE DSM N.V., ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF

SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE 

FEDERAL TRADE COMMISSION ACT

Docket C-4098; File No. 0310064

Complaint, September 22, 2003--Decision, January 6, 2004

This consent order addresses the acquisition by Respondent Koninklijke DSM

N.V. (“DSM ”) of the Vitamins and Fine Chemicals division of Respondent

Roche Holding AG.  The order, among o ther things, requires the respondents to

divest the DSM business that produces and markets phytase – an enzyme added

to poultry and swine feed to promote the digestibility of phosphorous and other

nutrients vital to efficient livestock production – to BASF AG, DSM ’s phytase

alliance partner, or to another acquirer approved by the Commission.  The order

also requires Respondent DSM  to provide technical assistance with ongoing

research projects, at BASF’s request, for a period of six months while these

projects are being transferred to BASF, and to contract manufacture phytase, at

BASF’s request, for up to two years.  In addition, the order requires Respondent

DSM to provide B ASF with the opportunity to enter into employment contracts

with certain key employees – and to provide certain employees with financial

incentives to accept employment with BASF – and  for one year prohibits

Respondent DSM from hiring any BASF employee with responsibilities related

to phytase.  An accompanying Order to Hold Separate and Maintain Assets

contains a number of provisions designed to ensure that the viability and

competitiveness of the divested assets are not diminished prior to divestiture.

Participants

For the Commission: Michael R. Moiseyev, Jeffrey H. Perry,

David von Nirschl, Steven K. Bernstein, Elizabeth A. Piotrowski,

Laura Bivins, Charissa P. Wellford, and Mary Coleman.

For the Respondents: Pieter de Haan; Ronan P. Harty, Davis

Polk & Wardwell, and David Gelfand, Kerri J. Chase, and Sean

D. Corey, Cleary, Gottlieb, Steen & Hamilton.
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COMPLAINT

Pursuant to the Federal Trade Commission Act and the Clayton

Act, and by virtue of the authority vested in it by said Acts, the

Federal Trade Commission (“Commission”), having reason to

believe that Respondents Koninklijke DSM N.V. (“DSM”), a

corporation, and Roche Holding AG (“Roche”), a corporation,

both subject to the jurisdiction of the Commission, have entered

into a Share and Asset Purchase Agreement whereby DSM would

acquire certain voting securities and assets that together constitute

the Roche Vitamins and Fine Chemicals business in violation of

Section 7 of the Clayton Act, as amended, 15 U.S.C. § 18, and

Section 5 of the Federal Trade Commission Act (“FTC Act”), as

amended, 15 U.S.C. § 45, and it appearing to the Commission that

a proceeding in respect thereof would be in the public interest,

hereby issues its Complaint, stating its charges as follows:

I.     RESPONDENTS

1. Respondent DSM is a corporation organized, existing and

doing business under and by virtue of the laws of The Kingdom of

the Netherlands, with its offices and principal place of business

located at Het Overloon, 6411 TE, The Netherlands. DSM’s

principal subsidiary in the United States is located at 1 Columbia

Nitrogen Road, Augusta, Georgia 30903.

2. Respondent Roche is a corporation organized, existing and

doing business under and by virtue of the laws of the Swiss

Confederation, with its offices and principal place of business

located at Grenzacherstrasse 124, CH-4070, Basel, Switzerland. 

Roche’s principal subsidiary in the United States is located at

1201 North Orange Street, Wilmington, Delaware 19801.

3. Respondent Fritz Gerber is a member and the speaker of the

shareholders’ group with pooled voting rights, which group owns

the majority of the voting shares of Respondent Roche.  Mr.

Gerber is the ultimate parent entity of Respondent Roche within

the meaning of 16 C.F.R. § 801.1, with his office and principal
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place of business at Grenzacherstrasse 124, CH-4070, Basel,

Switzerland.

4. Repondents DSM and Roche, together with their respective

alliance partners, BASF and Novozymes, are engaged in, among

other things, the research, development, manufacture and sale of

feed enzymes, including, but not limited to, phytase. 

5. Respondents DSM and Roche are, and at all times herein have

been, engaged in commerce, as “commerce”is defined in Section

1 of the Clayton Act as amended, 15 U.S.C. § 12, and are

corporations whose business is in or affects commerce, as

“commerce” is defined in Section 4 of the Federal Trade

Commission Act, as amended, 15 U.S.C. § 44. 

II.      THE PROPOSED ACQUISITION

6. On or about February 10, 2003, Respondents DSM and Roche

entered into a Share and Asset Purchase Agreement

(“Agreement”), pursuant to which DSM will acquire certain

voting securities and assets that together constitute Roche’s

Vitamins and Fine Chemicals business (the “Acquisition”). 

Under the terms of the Agreement, and the amendments thereto,

the Acquisition is valued at approximately $1.89 billion. 

III.     THE RELEVANT MARKET

7. For the purposes of this Complaint, the relevant line of

commerce in which to analyze the effects of the Acquisition is the

research, development, manufacture and sale of phytase.  Phytase

is a feed enzyme used in animal feed to improve the digestibility

of phytate contained in the feed, thereby releasing phosphorous

and other nutrients.

8. For the purposes of this Complaint, the world is the relevant

geographic area in which to analyze the effects of the Acquisition

in the relevant line of commerce.
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IV.      THE STRUCTURE OF THE MARKET

9. DSM and Roche have each formed an alliance with a partner in

their respective phytase businesses.  DSM has an ongoing alliance

with BASF, and Roche has an ongoing alliance with Novozymes. 

These two competing phytase alliances are the only two

significant suppliers of phytase in the world.  Thus, the market for

the research, development, manufacture and sale of phytase is

highly concentrated, as measured by the Herfindahl-Hirschman

Index.  The proposed acquisition, if consummated, would link

these two, previously independent, alliances.

V.      ENTRY CONDITIONS

10. Entry into the research, development, manufacture and sale

of phytase is a difficult and time consuming process because of,

among other things, the requirement of regulatory approval to sell

phytase in the United States and other jurisdictions, the technical

expertise required to develop and manufacture phytase, the

distribution network required to market and sell phytase, and the

patent positions of the current market participants.

11. For the reasons described in Paragraph 10, new entry into

the relevant market is not likely to occur in a manner timely and

sufficient to deter or counteract the adverse competitive effects of

the Acquisition described in Paragraph 12. 

VI.      EFFECTS OF THE ACQUISITION

12. The effects of the Acquisition, if consummated, may be

substantially to lessen competition and to tend to create a

monopoly in the relevant market in violation of Section 7 of the

Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the

FTC Act, as amended, 15 U.S.C. § 45, in the following ways,

among others:
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a. by eliminating actual, direct, and substantial competition

between DSM’s and Roche’s respective alliances in the

relevant market;

b. by substantially increasing the likelihood that DSM will

unilaterally exercise market power in the relevant market;

c. by increasing the likelihood of coordinated interaction in the

relevant market;

d. by reducing current incentives to improve service or product

quality, or to pursue further innovation in the relevant

market; and 

e. by increasing the likelihood that customers of phytase would

be forced to pay higher prices.

VII.      VIOLATIONS CHARGED

13. The Agreement described in Paragraph 6 constitutes a

violation of Section 5 of the FTC Act, as amended, 15 U.S.C. §

45.

14. The Acquisition, if consummated, would constitute a

violation of Section 7 of the Clayton Act, as amended, 15 U.S.C.

§ 18, and Section 5 of the FTC Act, as amended, 15 U.S.C. § 45.

WHEREFORE, THE PREMISES CONSIDERED, the Federal

Trade Commission on this twenty-second day of September, 2003,

issues its Complaint against said Respondents.
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DECISION AND ORDER

The Federal Trade Commission (“Commission”) having

initiated an investigation of the proposed acquisition of the Roche

Vitamins and Fine Chemicals business of Respondent Roche

Holding AG (“Roche”) by Respondent Koninklijke DSM N.V.

(“DSM”), hereinafter referred to as “Respondents,” and

Respondents having been furnished thereafter with a copy of a

draft of  Complaint that the Bureau of Competition proposed to

present to the Commission for its consideration and which, if

issued by the Commission, would charge Respondents with

violations of Section 7 of the Clayton Act, as amended, 15 U.S.C.

§ 18, and Section 5 of the Federal Trade Commission Act, as

amended, 15 U.S.C. § 45; and

Respondents, their attorneys, and counsel for the Commission

having thereafter executed an Agreement Containing Consent

Orders (“Consent Agreement”), containing an admission by

Respondents of all the jurisdictional facts set forth in the aforesaid

draft of Complaint, a statement that the signing of said Consent

Agreement is for settlement purposes only and does not constitute

an admission by Respondents that the law has been violated as

alleged in such Complaint, or that the facts as alleged in such

Complaint, other than jurisdictional facts, are true, and waivers

and other provisions as required by the Commission’s Rules; and 

The Commission having thereafter considered the matter and

having determined that it had reason to believe that Respondents

have violated the said Acts, and that a Complaint should issue

stating its charges in that respect, and having thereupon issued its

Complaint and an Order to Hold Separate and Maintain Assets,

and having accepted the executed Consent Agreement and placed

such Consent Agreement on the public record for a period of

thirty (30) days for the receipt and consideration of public

comments, now in further conformity with the procedure

described in Commission Rule 2.34, 16 C.F.R. § 2.34, the

Commission hereby makes the following jurisdictional findings

and issues the following Decision and Order (“Order”):
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1. Respondent DSM is a corporation organized, existing and

doing business under and by virtue of the laws of The Kingdom of

the Netherlands, with its offices and principal place of business

located at Het Overloon 1, 6411 TE, Heerlen, The Netherlands.

2. Respondent Roche is a corporation organized, existing and

doing business under and by virtue of the laws of the Swiss

Confederation, with its offices and principal place of business

located at Grenzacherstrasse 124, CH-4070, Basel, Switzerland.

3. Respondent Fritz Gerber is a member and the speaker of the

shareholders’ group with pooled voting rights, which group owns

the majority of the voting shares of Respondent Roche.  Mr.

Gerber is the ultimate parent entity of Respondent Roche within

the meaning of 16 C.F.R. § 801.1, with his office and principal

place of business at Grenzacherstrasse 124, CH-4070, Basel,

Switzerland.

4. The Federal Trade Commission has jurisdiction over the

subject matter of this proceeding and of Respondents, and the

proceeding is in the public interest.

ORDER

I.

IT IS ORDERED that, as used in this Order, the following

definitions shall apply:

A. “DSM” means Koninklijke DSM N.V., its directors,

officers, employees, agents, representatives, predecessors,

successors, and assigns; its joint ventures, subsidiaries,

divisions, groups and affiliates controlled by DSM N.V.

(including, but not limited to, DSM Food Specialties B.V.,

formerly known as Gist Brocades BSD B.V.), and the

respective directors, officers, employees, agents,

representatives, successors, and assigns of each.  After the

Effective Date, the term “DSM” shall include the

businesses that formerly comprised Roche Holding AG’s
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Vitamins and Fine Chemicals Division, and Roche

Vitamins Ltd and the respective directors, officers,

employees, agents, representatives, successors, and assigns

of each.

B. “Roche” means Roche Holding AG, its directors, officers,

employees, agents, representatives, predecessors,

successors, and assigns; its joint ventures, subsidiaries,

divisions, groups and affiliates controlled by Roche

(including, but not limited to, F. Hoffmann-La Roche Ltd,

and, prior to the Effective Date: 1) Roche Holding AG’s

Vitamins and Fine Chemicals Division; and 2) Roche

Vitamins Ltd), and the respective directors, officers,

employees, agents, representatives, successors, and assigns

of each.

C. “Fritz Gerber” means Fritz Gerber, an individual, who is a

member and the speaker of the shareholders’ group with

pooled voting rights, which group owns the majority of the

voting shares of Respondent Roche.

D. “Respondents” means DSM, Roche, and Fritz Gerber,

individually and collectively.

E. “Acquisition” means the acquisition contemplated by the

Share and Asset Purchase Agreement dated as of February

10, 2003, between DSM and Roche Holding AG

(“Acquisition Agreement”) pursuant to which DSM shall

acquire certain voting securities and assets that constitute

the business of Roche’s Vitamins and Fine Chemicals

Division.

F. “Commission” means the Federal Trade Commission.

G. “BASF” means BASF Aktiengesellschaft, a corporation

organized, existing, and doing business under and by

virtue of the laws of the Federal Republic of Germany,

with its registered office at 67056 Ludwigshafen, Federal
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Republic of Germany.

H. “Agency(ies)” means any governmental regulatory

authority or authorities in the world responsible for

granting approval(s), clearance(s), qualification(s),

license(s) or permit(s) for any aspect of the research,

Development, manufacture, marketing, distribution or sale

of a product. 

I. “Business Day” means any day excluding Saturday, Sunday

and any United States Federal holiday.

J. “Closing Date” means the date on which Respondent DSM

(or a Divestiture Trustee) and a Commission-approved

Acquirer close on a transaction to assign, grant, license,

divest, transfer, deliver or otherwise convey relevant assets

pursuant to this Order.

K. “Commission-approved Acquirer” means: 1) an entity that

is specifically identified in this Order to acquire particular

assets that Respondent DSM is required to assign, grant,

license, divest, transfer, deliver or otherwise convey

pursuant to this Order and that has been approved by the

Commission to accomplish the requirements of this Order

in connection with the Commission’s determination to

make this Order final; or 2) an entity approved by the

Commission to acquire particular assets that Respondent

DSM is required to assign, grant, license, divest, transfer,

deliver or otherwise convey pursuant to this Order.

L. “Confidential Business Information” means all information

owned by, or in the possession or control of, Respondents

that is not in the public domain related to the research,

Development, manufacture, marketing, commercialization,

distribution, importation, exportation, cost, pricing, supply,

sales, sales support, or use of a product.

M. “Contract Manufacture” means the manufacture of a Feed
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Enzymes Product to be supplied by Respondent DSM or a

Designee for sale to the Commission-approved Acquirer.

N. “Designee” means any entity other than Respondent DSM

that will manufacture Feed Enzymes Product(s) for a

Commission-approved Acquirer.

O. “Development” means all development activities

including, but not limited to, test method development and

stability testing, toxicology, formulation, process

development, manufacturing scale-up, development-stage

manufacturing, quality assurance/quality control

development, statistical analysis and report writing,

conducting clinical trials for the purpose of obtaining any

and all approvals, licenses, registrations or authorizations

from any Agency necessary for the manufacture, use,

storage, import, export, transport, promotion, marketing

and sale of a product (including any governmental price or

reimbursement approvals), product approval and

registration, and regulatory affairs related to the foregoing.

“Develop” means to engage in Development.

P. “Direct Cost” means, with respect to Respondent DSM

providing assistance or services to the Commission-

approved Acquirer, the cost of direct labor and direct

material used to provide the relevant assistance or service;

provided, however, that, where Respondent DSM has an

hourly rate that is: 1) charged by Respondent DSM for intra-

group (i.e., within DSM) assistance or service; 2) verified

by the Commission-approved Acquirer or the Interim

Monitor as the rate normally charged by Respondent DSM

for such intra-group assistance or service; and 3) reasonable

and determined in good faith, Respondent DSM may charge

the Commission-approved Acquirer that hourly rate as in

existence at the time such assistance or service is rendered

to the Commission-approved Acquirer.

Q. “Divestiture Agreement” means: 1) any agreement
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between Respondent DSM and a Commission-approved

Acquirer that is specifically referenced and attached to this

Order and all amendments, exhibits, attachments,

agreements, and schedules thereto, related to the relevant

assets to be assigned, granted, licensed, divested,

transferred, delivered or otherwise conveyed, and that have

been approved by the Commission to accomplish the

requirements of the Order in connection with the

Commission’s determination to make this Order final; or

2) any agreement between Respondent DSM and a

Commission-approved Acquirer (or between a Divestiture

Trustee and a Commission-approved Acquirer) that has

been approved by the Commission to accomplish the

requirements of this Order, and all amendments, exhibits,

attachments, agreements, and schedules thereto, related to

the relevant assets to be assigned, granted, licensed,

divested, transferred, delivered or otherwise conveyed that

have been approved by the Commission to accomplish the

requirements of this Order.

R. “Divestiture Trustee” means a trustee appointed by the

Commission pursuant to the relevant provisions of this

Order.

S. “Domain Name” means the domain name(s) (universal

resource locators), and registration(s) thereof, issued by any

entity or authority who issues and maintains the domain

name registration.  “Domain Name” shall not include any

trademark or service mark rights to such domain names

other than the rights to the Product Trademarks required to

be divested.

T. “DSM/BASF Alliance” means the business alliance created

by and existing under the DSM/BASF Alliance Agreements.

Decision and Order
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U. “DSM/BASF Alliance Agreements” means the following

agreements: 1) the “Distribution Agreement” between

BASF Aktiengesellschaft and Gist-Brocades BSD B.V.

(now known as DSM Food Specialties B.V.) dated August

16, 1994; 2) the “Cooperation Agreement” between BASF

Aktiengesellschaft and Gist-Brocades BSD B.V. (now

known as DSM Food Specialties B.V.) dated August 16,

1994, and all amendments, exhibits, attachments,

agreements, and schedules thereto; 3) the “Toll

Formulation Agreement” between BASF

Aktiengesellschaft and Gist-Brocades BSD B.V. dated

August 16, 1994; 4) “Payment Agreement” between BASF

Aktiengesellschaft and Gist-Brocades BSD B.V. dated

August 16, 1994; and 5) the “Accounting Method

Agreement” between BASF Aktiengesellschaft and Gist-

Brocades BSD B.V. dated October 25, 1994.

V. “Effective Date” means the date the Respondents close on

the Acquisition Agreement.

W. “Employee Notification” means the “Notice of Divestiture

and Requirement for Confidentiality” attached to this

Order as public Appendix I and to the Order to Hold

Separate and Maintain Assets as public Appendix A. 

X. “Feed Enzymes Assets” means all of Respondent DSM’s

rights, title and interest in and to all assets related to

Respondent DSM’s worldwide business related to Feed

Enzymes Products, to the extent legally transferable,

including the research, Development, manufacture,

distribution, marketing or sale of the Feed Enzymes

Products, including, without limitation, the following:

1. all Product Intellectual Property; provided however, that,

for fields outside the field of animal nutrition,

Respondent DSM may retain worldwide, irrevocable,

perpetual, fully paid-up and royalty-free license(s) to the

Product Intellectual Property (other than the Product
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Trademarks) to use, make, distribute, offer for sale,

promote, advertise, sell, import or export, or have used,

made, distributed, offered for sale, promoted, advertised,

sold, imported or exported the following: 1) Phytase

products anywhere in the world (on a non-exclusive

basis); and, 2) non-starch polysaccharide degrading

enzymes products or �-amylase products anywhere in the

world, including the right to grant sub-licenses for any

such purpose (on an exclusive basis, even as to the

Commission-approved Acquirer).

2. license(s) within the field of feed enzymes to all Product

Licensed Intellectual Property to use, make, distribute,

offer for sale, promote, advertise, sell, import or export,

or have used, made, distributed, offered for sale,

promoted, advertised, sold, imported or exported any

Feed Enzymes Product anywhere in the world; provided,

however, such license(s) shall be worldwide, irrevocable,

perpetual, fully paid-up and royalty-free; provided

further, however, such license(s) shall be on an exclusive

basis (even as to Respondent DSM), subject only to

certain pre-existing Third Party rights unrelated to

Phytase that may exist in respect to non-starch

polysaccharide degrading enzymes or �-amylase, in

accordance with the Divestiture Agreement(s);

3. the Feed Enzymes Products and Product Registrations;

4. the Product Trade Dress;

5. a list of all customers and targeted customers for Feed

Enzymes Products and the planned or proposed pricing of

Feed Enzymes Products for such customers;

6. at the Commission-approved Acquirer’s option, each of 

the Product Assumed Contracts;

7. all Product Marketing Materials;
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8. all Website(s) related to the Feed Enzymes Product(s);

9. Product Scientific and Regulatory Material;

10. all unfilled customer orders for finished goods as of the

Closing Date (a list of such orders is to be provided to the

Commission-approved Acquirer within two (2) Business

Days after the Closing Date);

11. Product Manufacturing Technology, and Feed Enzymes

Products’ manufacturing processes;

12. at the Commission-approved Acquirer’s option, all

inventories in existence as of the Closing Date, including,

but not limited to, raw materials, goods in process,

finished goods, and Feed Enzymes Products’ specific

packaging and labels; 

13. at the Commission-approved Acquirer’s option (and, in

the case of BASF, to the extent exercised in the Feed

Enzymes Severance and Transitional Support

Agreement), all manufacturing and other equipment

located at the Feed Enzymes Granulation Facility that was

used in, or suitable for use in, the research, Development

or manufacture of the Feed Enzymes Products including,

but not limited to, the machinery used in the granulation

of the Feed Enzymes Products; and

14. all Respondent DSM’s books, records and files related to

the foregoing, including, but not limited to, the following

specified documents:  the Product Registrations; all data

submitted to and all correspondence with Agencies; all

validation documents and data; all market studies; all

sales histories, including, without limitation, clinical data,

and sales force call activity, for the Feed Enzymes

Products from January 1, 2000, through the Closing Date,

and quality control histories pertaining to the Feed

Enzymes Products owned by, or in the possession or
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control of, Respondent DSM, or to which Respondent

DSM has a right of access, in each case such as is in

existence as of the Closing Date;

provided, however, that in cases in which documents or other

materials included in the Feed Enzymes Assets contain

information that (i) relates both to the Feed Enzymes

Product(s) and to other product(s) or businesses of Respondent

DSM, and (ii) cannot be segregated in a manner that preserves

the usefulness of the information as it relates to the Feed

Enzymes Products, Respondent DSM shall be required only to

provide copies of the documents and materials containing this

information.  In instances where such copies are provided to

the Commission-approved Acquirer, the Commission-

approved Acquirer shall have access to original documents

under circumstances where copies of documents are

insufficient for evidentiary or regulatory purposes.  The

purpose of this proviso is to ensure that Respondent DSM

provides the Commission-approved Acquirer with the above-

described information without requiring Respondent DSM

completely to divest itself of information that, in content, also

relates to product(s) and businesses other than the Feed

Enzymes Products;

provided further, however, the term “Feed Enzymes Assets”

does not include: 1) any rights, title and interest in or to owned

or leased real property or buildings or production facilities

(other than the Feed Enzymes Granulation Facility); or 2) any

rights, title and interest in or to the Phytaseed Intellectual

Property.

Y. “Feed Enzymes Core Employees” means the Product

Animal Nutritionist Employees, Product Marketing

Employees, Product Manufacturing Employees, Product

Patent Attorneys, and Product Research and Development

Employees.
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Z.  “Feed Enzymes Granulation Facility” means Respondent

DSM’s feed enzyme granulating facility located in Seclin,

French Republic.

AA. “Feed Enzymes Products” shall mean the following

products that are either marketed, manufactured, or

otherwise commercialized by, or are the subject of

research or Development by Respondent DSM or the

DSM/BASF Alliance: 1) Phytase; 2) non-starch

polysaccharide degrading enzymes for use in animal

nutrition; and 3) �-amylase for use in animal nutrition. 

The term “Feed Enzymes Products” includes all other

products marketed or in Development by Respondent

DSM or the DSM/BASF Alliance that are planned to be

marketed for use in animals to enhance the animal’s

ability to digest phytate (including, but not limited to, the

thermostable phytase molecules, designated DSM1 and

DSM2), but expressly excludes any products acquired by

Respondent DSM pursuant to the Acquisition (including

those products acquired by Respondent DSM that are a

part of the Novozymes/Roche Alliance).

BB. “Feed Enzymes Severance and Transitional Support

Agreement” means the “Severance and Transitional

Support Agreement” between BASF Aktiengesellschaft

and DSM Food Specialities B.V.” dated August 29,

2003, and all amendments, exhibits, attachments,

agreements, and schedules thereto, related to the Feed

Enzymes Assets to be divested, that have been approved

by the Commission to accomplish the requirements of

this Order.  The Feed Enzymes Severance and

Transitional Support Agreement is attached to this Order

and contained in non-public Appendix II.

CC. “Feed Enzymes Transitional Supply Agreement” means

the “Transitional Supply Agreement” between BASF

Aktiengesellschaft and DSM Food Specialties B.V. dated

August 29, 2003, and all amendments, exhibits,
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attachments, agreements, and schedules thereto, related

to the Feed Enzymes Assets to be divested, that have

been approved by the Commission to accomplish the

requirements of this Order.  The Feed Enzymes

Transitional Supply Agreement is attached to this Order

and contained in non-public Appendix II.

DD. “Feed Enzymes Releasee(s)” means the Commission-

approved Acquirer or any entity controlled by or under

common control with the Commission-approved

Acquirer, or any licensees, sublicensees, manufacturers,

suppliers, distributors, and customers of the

Commission-approved Acquirer, or of such Commission-

approved Acquirer-affiliated entities.

EE. “Governmental Entity” means any Federal, state, local or

non-U.S. government or any court, legislature,

governmental agency or governmental commission or any

judicial or regulatory authority of any government.

FF. “Law” means all laws, statutes, rules, regulations,

ordinances and other pronouncements having the effect of

law by any Governmental Entity.

GG. “Novozymes” means: 1) Novozymes A/S (a corporation

organized and existing under the laws of The Kingdom

of Denmark, having its principal place of business at

Krogshoejvej 36, DK-2880 Bagvaerd, Denmark), its

directors, officers, employees, agents, representatives,

predecessors, successors, and assigns; its joint ventures,

subsidiaries, divisions, groups and affiliates controlled by

Novozymes A/S and the respective directors, officers,

employees, agents, representatives, successors, and

assigns of each; 2) Novo Nordisk A/S (a corporation

organized and existing under the laws of The Kingdom

of Denmark, having its principal place of business at

Novo Allé, DK-2880 Bagsvaerd, Denmark) its directors,

officers, employees, agents, representatives,
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predecessors, successors, and assigns; its joint ventures,

subsidiaries, divisions, groups and affiliates controlled by

Novo Nordisk A/S and the respective directors, officers,

employees, agents, representatives, successors, and

assigns of each; 3) any entity that controls Novozymes

A/S and its directors, officers, employees, agents,

representatives, predecessors, successors, and assigns; its

joint ventures, subsidiaries, divisions, groups and

affiliates controlled by such entity and the respective

directors, officers, employees, agents, representatives,

successors, and assigns of each.

HH. “Novozymes Products” means any product researched,

Developed, manufactured, marketed, or sold pursuant to

or in connection with the Novozymes/Roche Alliance.

II. “Novozymes/Roche Alliance” means the business alliance

created and existing by virtue of the agreement between

Novo Nordisk A/S and F. Hoffmann-La Roche Ltd dated

June 8, 2000, and its directors, officers, employees, agents,

representatives, predecessors, successors, and assigns; its

joint ventures, subsidiaries, divisions, groups and affiliates

controlled by Novozymes/Roche and the respective

directors, officers, employees, agents, representatives,

successors, and assigns of each.  The term

“Novozymes/Roche Alliance” includes any similar

arrangement to market products between Novozymes and

Respondent DSM. 

JJ. “Patents” means all patents, patent applications and

statutory invention registrations, in each case existing as of

the Effective Date (except where this Order specifies a

different time), and includes all reissues, divisions,

continuations, continuations-in-part, supplementary

protection certificates, extensions and reexaminations

thereof, all inventions disclosed therein, all rights therein

provided by international treaties and conventions, and all

rights to obtain and file for patents and registrations
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thereto in the world, related to any Feed Enzymes

Product(s) of or owned by Respondent(s) (or, where

specified, Novozymes) as of the Closing Date.

KK. “Phytase” means any product that: 1)  is the subject of

the research, Development of Respondent DSM or the

DSM/BASF Alliance for the purpose of promoting or

otherwise enhancing an animal’s ability to digest phytate;

or 2) any product that is manufactured, marketed or

otherwise commercialized by Respondent DSM or the

DSM/BASF Alliance that promotes or otherwise

enhances an animal’s ability to digest phytate;

provided, however, the product “Phytase” includes all uses and

applications of this product (including, but not limited to, uses

for animal nutrition or human nutrition), but expressly excludes

any products acquired by Respondent DSM pursuant to the

Acquisition (including those products acquired by Respondent

DSM that are a part of the Novozymes/Roche Alliance).

LL. “Phytaseed Intellectual Property” means the patents,

trademarks, copyrights, technology, trade secrets, know-

how, and proprietary information that Respondent DSM

holds jointly with Syngenta relating to the production of

feed enzymes in plants or seeds.

MM. “Product Animal Nutritionist Employees” means all

employees of Respondent DSM or the DSM/BASF

Alliance who directly participated (irrespective of the

portion of working time involved) in Feed Enzymes

Product trials on animals or provided technical support

on matters of animal nutrition related to Feed Enzymes

Products to customers within the eighteen (18) month

period immediately prior to the Closing Date; provided

however, the term “Product Animal Nutritionist

Employees” does not include those employees that the

Commission-approved Acquirer expressly agrees to 
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exclude.  These employees are identified in non-public

Appendix III.

NN. “Product Assumed Contracts” means all contracts or

agreements:

1. pursuant to which any Third Party purchases the Feed

Enzymes Product(s) from Respondent DSM;

2. pursuant to which Respondent DSM purchases any

materials from any Third Party for use in connection with

the manufacture of the Feed Enzymes Product(s);

3. relating to the marketing of the Feed Enzymes Product(s)

or educational matters relating to the Feed Enzymes

Product(s);

4. relating to the manufacture of the Feed Enzymes

Product(s);

5. constituting confidentiality agreements involving the

Feed Enzymes Product(s);

6. involving any royalty, licensing or similar arrangement

involving the Feed Enzymes Product(s);

7. pursuant to which any services are provided with respect

to the Feed Enzymes Product(s) or the Feed Enzymes

Product(s) business, including consultation arrangements;

and/or

8. pursuant to which any Third Party collaborates with

Respondent DSM in the performance of research or

Development of the Feed Enzymes Product(s) or the Feed

Enzymes Product(s) business;

provided, however, that where any such contract or agreement

also relates to product(s) of Respondent DSM other than the
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Feed Enzymes Product(s) required to be divested pursuant to

this Order, Respondent DSM shall assign the Commission-

approved Acquirer all such rights under the contract or

agreement as are related to the Feed Enzymes Product(s) 

required to be divested pursuant to this Order, but concurrently

may retain similar rights for the purposes of the other

product(s).

OO. “Product Background Technologies” means

1. Patents that both: 1) relate to any element of the

manufacturing process used in the manufacture of Feed

Enzymes Products; and 2) have been routinely used in the

production of commercialized product(s) other than the

Feed Enzymes Products prior to the date of the

Acquisition Agreement, i.e., February 10, 2003;

2. technology, trade secrets, know-how, and proprietary

information that both: 1) relate to the manufacture of

Feed Enzymes Products; and 2) have been routinely used

in the production of commercialized product(s) other than

the Feed Enzymes Products prior to the date of the

Acquisition Agreement, i.e., February 10, 2003; 

provided, however, “Product Background Technologies”

specifically excludes Patents that cover specific Feed

Enzymes Product(s) or product formulations of Feed

Enzymes Product(s).  (Such Patents are a part of the Product

Intellectual Property.)

PP. “Product Copyrights” means rights to all original works of

authorship of any kind related to any Feed Enzymes

Product(s) and any registrations and applications for

registrations thereof, including, but not limited to, the

following: all promotional materials; all promotional

materials for livestock producers; educational materials for

the sales force; copyrights in all process development data
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and reports relating to the research and Development of

Feed Enzymes Product(s) or of any materials used in the

research, Development, manufacture, marketing or sale of

the Feed Enzymes, all statistical programs developed (or

modified in a manner material to the use or function

thereof (other than through user references)) to analyze

data, all market research data, market intelligence reports

and statistical programs (if any) used for marketing and

sales research; customer information, promotional and

marketing materials, the Feed Enzymes Product(s) sales

forecasting models, education materials, sales training

materials, Website content and advertising and display

materials; all records relating to employees that accept

employment with the Commission-approved Acquirer

(excluding any personnel records the transfer of which is

prohibited by applicable Law); all records, including

customer lists, sales force call activity reports, vendor lists,

sales data, manufacturing records, manufacturing

processes, and supplier lists; all data contained in

laboratory notebooks relating to the Feed Enzymes

Product(s) or relating to its biology; all adverse experience

reports and files related thereto (including source

documentation) and all periodic adverse experience reports

and all data contained in electronic data bases relating to

adverse experience reports and periodic adverse

experience reports; all analytical and quality control data;

and all correspondence with the relevant Agencies.

QQ. “Product Employee Information” means the following:

1. a complete and accurate list containing the name of each

relevant employee as of the execution date of the related

Divestiture Agreement.  This list shall be organized by

the relevant respective employee categories defined in

this Order, (i.e., “Product Animal Nutritionist

Employees,” “Product Finance Employees,” “Product

Manufacturing Employees,” “Product Marketing
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Employees,” “Product Patent Attorneys,” or “Product

Research and Development Employees,” as applicable);

2. with respect to each such employee:

a. the date of hire and effective service date;

b. job title or position held;

c. a specific description of the employee’s

responsibilities related to the relevant Feed Enzymes

Product(s); provided, however, in lieu of this

description, Respondent DSM may provide the

employee’s most recent performance appraisal;

d. the base salary or current wages;

e. the most recent bonus paid, aggregate annual

compensation for the relevant Respondent’s last

fiscal year and current target or guaranteed bonus, if

any;

f. employment status (i.e., active or on leave or

disability; full-time or part-time); and

g. any other material terms and conditions of

employment in regard to such employee that are not

otherwise generally available to similarly situated

employees; and

3. at the Commission-approved Acquirer’s option or the

Proposed Acquirer’s option (as applicable), copies of all

employee benefit plans and summary plan descriptions (if

any) applicable to the relevant employees.

RR. “Product Finance Employees” means all employees of

Respondent DSM or the DSM/BASF Alliance who

directly participated in the preparation of the profit-and-
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loss statements, the cost accounting, or the pricing of

Feed Enzymes Product(s), for the purposes of the

DSM/BASF Alliance Agreements;  provided, however,

the term “Product Finance Employees” does not include

those employees that the Commission-approved Acquirer

expressly agrees to exclude.  These employees are

identified in non-public Appendix III.

SS. “Product Intellectual Property” means all of the following

related to the Feed Enzymes Product(s):

1. Patents;

2. Product Copyrights;

3. Product Software;

4. Product Trademarks;

5. trade secrets, know-how, techniques, data, inventions,

practices, recipes, raw material specifications, process

descriptions, quality control methods in process and in

final Feed Enzymes Products, protocols, methods and

other confidential or proprietary technical, business,

research, Development and other information, and all

rights in any jurisdiction to limit the use or disclosure

thereof, other than Product Licensed Intellectual Property;

6. rights to obtain and file for Patents and registrations

thereof; and 

7. rights to sue and recover damages or obtain injunctive

relief for infringement, dilution, misappropriation,

violation or breach of any of the foregoing;

provided, however, the term “Product Intellectual Property”

does not include: 1) the Product Licensed Intellectual Property;
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or 2) the names “DSM,”  “Roche,” or the names of any other

corporations or companies owned by Respondent(s) or related

logos to the extent used on other of Respondent DSM’s or

Respondent Roche’s Products.

TT. “Product Licensed Intellectual Property” means:

1. Product Software that both: 1)  is used in connection with

the analysis of research and development data for the

Feed Enzymes Product(s); and 2) has been routinely used,

prior to the date of the Acquisition Agreement, i.e.,

February 10, 2003, by Respondent DSM for product(s)

other than the Feed Enzymes Product(s); and

2. Product Background Technologies;

provided, however, that, in order for Respondent DSM to retain

any interest in any such intellectual property, it shall

demonstrate to the satisfaction of the Commission that such

technology has been routinely used in the production of

commercialized product(s) other than the Feed Enzymes

Products prior to the date of the Acquisition Agreement, i.e.,

February 10, 2003.

UU. “Product Manufacturing Employees” means all salaried

employees of Respondent DSM or the DSM/BASF

Alliance who directly participated (irrespective of the

portion of working time involved) in the manufacture of

the Feed Enzymes Product(s), including, but not limited

to, those involved in the quality assurance and quality

control of the Feed Enzymes Product(s), within the

eighteen (18) month period immediately prior to the

Closing Date; provided, however, the term “Product

Manufacturing Employees” does not include those

employees that the Commission-approved Acquirer

expressly agrees to exclude.  These employees are

identified in non-public Appendix III.
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VV. “Product Manufacturing Technology” means all

technology, trade secrets, know-how, and proprietary

information related to the manufacture, validation,

packaging, release testing, stability and shelf life of the

Feed Enzymes Product(s), including the Feed Enzymes

Product(s)’ formulation, in existence and in the

possession of Respondent DSM or the DSM/BASF

Alliance as of the Closing Date, including, but not

limited to, manufacturing records, sampling records,

standard operating procedures and batch records related

to the manufacturing process, and supplier lists.

WW. “Product Marketing Employees” means all management

level employees of Respondent DSM or the DSM/BASF

Alliance who directly participated (irrespective of the

portion of working time involved) in the marketing,

contracting, or promotion of the Feed Enzymes

Product(s) within the eighteen (18) month period

immediately prior to the Closing Date.  These employees

include, without limitation, all management level

employees having any responsibilities in the areas of

sales management, brand management, sales training,

market research, but excluding administrative assistants;

provided, however, the term “Product Marketing

Employees” does not include those employees that the

Commission-approved Acquirer expressly agrees to

exclude.  These employees are identified in non-public

Appendix III.

XX. “Product Marketing Materials” means all marketing

materials used anywhere in the world related to the Feed

Enzymes Product(s) as of the Closing Date, including,

without limitation, all advertising materials, training

materials, product data, price lists, mailing lists, sales

materials (e.g., vendor lists; sales data; reimbursement

data), marketing information (e.g., competitor

information; research data; market intelligence reports;

statistical programs (if any) used for marketing and sales
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research; customer information, including customer sales

information; sales forecasting models; educational

materials; Website content and advertising and display

materials; speaker lists), promotional and marketing

materials, artwork for the production of packaging

components, television masters and other similar

materials related to the Feed Enzymes Product(s).

YY. “Product Patent Attorneys” means all employees of

Respondent DSM or the DSM/BASF Alliance who are

attorneys and who performed legal work (irrespective of

the portion of working time involved) on Patents related

to the Feed Enzymes Products; provided, however, the

term “Product Patent Attorneys” does not include those

employees that the Commission-approved Acquirer

expressly agrees to exclude.  These employees are

identified in non-public Appendix III.

ZZ. “Product Registrations” means all registrations, permits,

licenses, consents, authorizations and other approvals, and

pending applications and requests therefor, required by

applicable Agencies related to the research, Development,

manufacture, distribution, finishing, packaging, marketing

or sale of the Feed Enzymes Product(s) worldwide in

existence for the Feed Enzymes Product(s) as of the

Closing Date.

AAA. “Product Research and Development Employees”

means all employees of Respondent DSM or the

DSM/BASF Alliance who directly participated

(irrespective of the portion of working time involved)

in the research, Development, or regulatory approval

process, of the Feed Enzymes Product(s) within the

eighteen (18) month period immediately prior to the

Closing Date; provided, however, the term “Product

Research and Development Employees” does not

include those employees that the Commission-

approved Acquirer expressly agrees to exclude (other
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than inventors listed on Patents related to Phytase as

further provided herein).  “Product Research and

Development Employees” also includes any employee

of either Respondent DSM or the DSM/BASF

Alliance who is listed as an inventor of any Patent

related to Phytase regardless of when that Patent was

filed or the research, Development, or regulatory work

of that employee was performed.  These employees

are identified in non-public Appendix III.

BBB. “Product Scientific and Regulatory Material” means

all technological, scientific, chemical, biological,

pharmacological, toxicological, regulatory and clinical

trial materials and information related to the Feed

Enzymes Product(s), and all rights thereto, in any and

all jurisdictions.

CCC. “Product Software” means computer programs related

to the Feed Enzymes Product(s), including all

software implementations of algorithms, models, and

methodologies whether in source code or object code

form, databases and compilations, including any and

all data and collections of data, all documentation,

including user manuals and training materials, related

to any of the foregoing and the content and

information contained on any Website; provided,

however, that “Product Software” does not include

software that is readily purchasable or licensable and

which has not been modified in a manner material to

the use or function thereof (other than through user

preference settings).

DDD. “Product Trade Dress” means the current trade dress

of the Feed Enzymes Product(s), including, but not

limited to, product packaging associated with the sale

of the Feed Enzymes Product(s) worldwide and the

lettering of the Feed Enzymes Product(s)’ trade name

or brand name.
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EEE. “Product Trademark(s)” means all trademarks, trade

names and brand names including registrations and

applications for registration therefor (and all renewals,

modifications, and extensions thereof) and all common

law rights, and the goodwill symbolized thereby and

associated therewith, for the Feed Enzymes Product(s). 

The term “Product Trademarks” includes the following

trademarks: Natuphos®, Natugrain®, and Natustarch®.

FFF. “Proposed Acquirer” means an entity proposed by

Respondent DSM (or a Divestiture Trustee) to the

Commission and submitted for the approval of the

Commission as the acquirer for particular assets required

to be assigned, granted, licensed, divested, transferred,

delivered or otherwise conveyed by Respondent DSM

pursuant to this Order.

GGG. “Roche Commitment Agreement” means the

“Commitment to the United States Federal Trade

Commission” by Roche signed by Dr. Franz B.

Humer and Mr. Fritz Gerber and dated August 29,

2003.  The Roche Commitment Agreement is attached

to this Order and contained in non-public Appendix II.

HHH. “Supply Cost” means Respondent DSM’s actual costs,

calculated in good faith and in accordance with past

practice under the DSM/BASF Alliance, associated

with the production of the Feed Enzymes Product(s)

for the Commission-approved Acquirer pursuant to

the Transitional Supply Agreement.  Notwithstanding

the preceding, the term “Supply Cost” shall expressly

exclude any intra-company business profit transfer

and any allocation for capital charges for capital

projects initiated after the date of the Acquisition

Agreement, i.e., February 10, 2003.

III. “Syngenta” means Syngenta AG, a corporation

organized, existing, and doing business under and by
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virtue of the laws of the Swiss Confederation, with its

registered office at Schwarzwaldalle 215, 4058 Basel,

Switzerland.

JJJ. ”Third Party(ies)” means any private entity other than:

(1) the Respondents, or (2) the Commission-approved

Acquirer for the relevant assets to be assigned, granted,

licensed, divested, transferred, delivered or otherwise

conveyed, related to a particular Feed Enzymes

Product(s).

KKK. “Website” means the content of the Website(s)

located at the Domain Names, the Domain Names,

and all copyrights in such Website(s), to the extent

owned by Respondent DSM.  “Website” shall not

include (1) content owned by Third Parties and other

Product Intellectual Property not owned by

Respondent DSM that are incorporated in such

Website(s), such as stock photographs used in the

Website(s), except to the extent that Respondent DSM

can convey its rights, if any, therein; or (2) content

unrelated to the Feed Enzymes Product(s).

II.

IT IS FURTHER ORDERED that:

A. Not later than ten (10) Business Days after the Effective

Date, Respondent DSM shall divest the Feed Enzymes

Assets (to the extent that such assets are not already

owned, controlled or in the possession of BASF),

absolutely and in good faith, to BASF pursuant to and in

accordance with the Feed Enzymes Severance and

Transitional Support Agreement (which agreement shall

not vary or contradict, or be construed to vary or

contradict, the terms of this Order, it being understood that

nothing in this Order shall be construed to reduce any

rights or benefits of BASF or to reduce any obligations of
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Respondent DSM under such agreement), and such

agreement, if it becomes one of the Divestiture

Agreements for the Feed Enzymes Assets, is incorporated

by reference into this Order and made a part hereof.  If

Respondent DSM does not divest the Feed Enzymes

Assets to BASF within ten (10) Business Days after the

Effective Date, the Commission may appoint a Divestiture

Trustee to divest the Feed Enzymes Assets;

provided however, that if Respondent DSM has divested the

Feed Enzymes Assets to BASF prior to the date this Order

becomes final, and if, at the time the Commission determines

to make this Order final, the Commission notifies Respondent

DSM that the manner in which the divestiture was

accomplished is not acceptable, the Commission may direct

Respondent DSM, or appoint a Divestiture Trustee, to effect

such modifications to the manner of divestiture of the Feed

Enzymes Assets to BASF (including, but not limited to,

entering into additional agreements or arrangements) as the

Commission may determine are necessary to satisfy the

requirements of this Order.

B. On or before the date on which Respondent DSM closes on

a transaction to divest the Feed Enzymes Assets,

Respondent DSM shall terminate, absolutely and in good

faith, the DSM/BASF Alliance pursuant to and in

accordance with the Feed Enzymes Severance and

Transitional Support Agreement and in a manner that

preserves the full economic viability, marketability and

competitiveness of the business associated with the Feed

Enzymes Assets.

C. On or before the date on which Respondent DSM closes on

a transaction to divest the Feed Enzymes Assets,

Respondent DSM shall waive all rights it may have to

object to, limit or otherwise prohibit the licensing of the

Phytaseed Intellectual Property by Syngenta to the

Commission-approved Acquirer.
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D. Respondent DSM shall not seek to influence, participate

in, or interfere with any negotiations or discussions

between the Commission-approved Acquirer and Syngenta

that relate to the licensing of the Phytaseed Intellectual

Property and shall consent to the license of any of the

Phytaseed Intellectual Property by Syngenta to the

Commission-approved Acquirer.

E. Any Divestiture Agreement that has been approved by the

Commission between Respondent DSM (or a Divestiture

Trustee) and a Commission-approved Acquirer of the Feed

Enzymes Assets shall be deemed incorporated into this

Order, and any failure by Respondent DSM to comply with

any term of such Divestiture Agreement related to the Feed

Enzymes Assets shall constitute a failure to comply with

this Order. 

F. Respondent DSM shall include in any Divestiture

Agreement related to the Feed Enzymes Assets the

following provisions:

1. Respondent DSM shall Contract Manufacture and deliver

to the Commission-approved Acquirer, in a timely

manner and under reasonable terms and conditions, a

supply of the Feed Enzymes Products, at Respondent

DSM’s Supply Cost, for a period of time sufficient to

allow the Commission-approved Acquirer (or the

Designee of the Commission-approved Acquirer) to

manufacture the Feed Enzymes Products independently of

Respondent DSM.

2. After Respondent DSM commences delivery of the Feed

Enzymes Products to the Commission-approved Acquirer

pursuant to a Divestiture Agreement and for the term of

the Contract Manufacture related to the Feed Enzymes

Products, Respondent DSM will make inventory of the

Feed Enzymes Products available for sale or resale only

to the Commission-approved Acquirer.
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3. Respondent DSM shall make representations and

warranties to the Commission-approved Acquirer that the

Feed Enzymes Products supplied through Contract

Manufacture pursuant to the Divestiture Agreement meet

the specifications provided in the Feed Enzymes

Transitional Supply Agreement.  Respondent DSM shall

agree to indemnify, defend and hold the Commission-

approved Acquirer harmless from any and all suits,

claims, actions, demands, liabilities, expenses or losses

alleged to result from the failure of the Feed Enzymes

Products supplied to the Commission-approved Acquirer

pursuant to the Divestiture Agreement by Respondent

DSM to meet such specifications.  This obligation shall

be contingent upon the Commission-approved Acquirer

giving Respondent DSM prompt, adequate notice of such

claim and cooperating fully in the defense of such claim. 

The Divestiture Agreement shall be consistent with the

obligations assumed by Respondent DSM under this

Order; provided, however, Respondent DSM may reserve

the right to control the defense of any such litigation,

including the right to settle the litigation, so long as such

settlement is consistent with Respondent DSM’s

responsibilities to supply the Feed Enzymes Products in

the manner required by this Order; provided further,

however, this obligation shall not require Respondent

DSM to be liable for any negligent act or omission of the

Commission-approved Acquirer or for any

representations and warranties, express or implied, made

by the Commission-approved Acquirer that exceed the

representations and warranties made by Respondent DSM

to the Commission-approved Acquirer.

4. Respondent DSM shall make representations and

warranties to the Commission-approved Acquirer that

Respondent DSM will hold harmless and indemnify the

Commission-approved Acquirer for any liabilities or loss

of profits resulting from the failure by Respondent DSM

to deliver the Feed Enzymes Products in a timely manner
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as required by the Divestiture Agreement unless

Respondent DSM can demonstrate that its failure was

entirely beyond the control of Respondent DSM and in no

part the result of negligence or willful misconduct by

Respondent DSM.

5. During the term of the Contract Manufacture between

Respondent DSM and the Commission-approved

Acquirer, upon request of the Commission-approved

Acquirer or Interim Monitor (if applicable), Respondent

DSM shall make available to the Commission-approved

Acquirer or the Interim Monitor all records that relate to

the manufacture of the Feed Enzymes Products that are

generated or created after the Closing Date.

6. Upon reasonable notice and request from the

Commission-approved Acquirer to Respondent DSM,

Respondent DSM shall provide in a timely manner at no

greater than Direct Cost:

a. assistance and advice to enable the Commission-

approved Acquirer (or the Designee of the

Commission-approved Acquirer) to obtain all

necessary permits and approvals from any Agency or

Governmental Entity to manufacture and sell the

Feed Enzymes Products;

b. assistance to the Commission-approved Acquirer (or

the Designee of the Commission-approved Acquirer)

to manufacture the Feed Enzymes Products in

substantially the same manner and quality employed

or achieved by Respondent DSM; and,

c. consultation with knowledgeable employees of

Respondent DSM and training, at the request of the

Commission-approved Acquirer and at a facility

chosen by the Commission-approved Acquirer, until

the Commission-approved Acquirer (or the Designee
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of the Commission-approved Acquirer) obtains all

Agency approvals necessary to manufacture the Feed

Enzymes Products independently of Respondent

DSM and sufficient to satisfy management of the

Commission-approved Acquirer that its personnel (or

the Designee’s personnel) are adequately trained in

the manufacture of the Feed Enzymes Products.

7. Upon reasonable notice and request from the

Commission-approved Acquirer to either Respondent

DSM or Respondent Roche, as appropriate, Respondent

DSM or Respondent Roche shall provide in a timely

manner, at no greater than Direct Cost, assistance with

knowledgeable employees of the relevant Respondent to

assist the Commission-approved Acquirer to defend

against, respond to, or otherwise participate in any

litigation related to the Product Intellectual Property.

8. Respondent DSM shall covenant to the Commission-

approved Acquirer that Respondent DSM shall not join,

or file, prosecute or maintain any suit, in law or equity,

against the Commission-approved Acquirer under Patents

that: 1) are owned or licensed by Respondent DSM as of

the Effective Date, or 2) may be assigned, granted,

licensed, or otherwise conveyed to DSM after the

Effective Date, if such suit would have the potential to

interfere with the Commission-approved Acquirer’s

freedom to practice in the research, Development,

manufacture, use, import, export, distribution or sale of

the Feed Enzymes Products (but only as to those products

that are commercialized or in Development as of the

Closing Date) in the field of animal nutrition.

9. Respondent DSM shall covenant to the Commission-

approved Acquirer that: 1) any Third Party assignee,

transferee or licensee of the above-described Patents shall

agree to provide a covenant not to sue the Feed Enzymes

Releasees, at least as protective as those extended
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pursuant to the preceding Paragraph II.F.8, as a condition

of such assignment, transfer or license; and 2) with

respect to any Third Party rights licensed to Respondent

DSM as of or after the Effective Date, and as to which

Respondent DSM does not control the right of

prosecution of any suit, legal or other action, Respondent

DSM shall not actively induce, assist or participate in any

suit, legal or other action or proceeding relating to the

Feed Enzymes Products (but only as to those products

that are commercialized or in Development as of the

Closing Date) against the Feed Enzymes Releasees,

unless required by Law or contract (such contract not to

be solicited or entered into for the purpose of

circumventing any of the requirements of this Order).

G. Respondent DSM shall submit to the Commission-

approved Acquirer, at Respondent DSM’s expense, all

Confidential Business Information related to the Feed

Enzymes Products.

H. Respondent DSM shall not use, directly or indirectly, any

Confidential Business Information (other than as necessary

to comply with requirements of this Order or the related

Order to Hold Separate and Maintain Assets) related to the

research, Development, manufacturing, marketing, or sale

of the Feed Enzymes Products, and shall not disclose or

convey such Confidential Business Information, directly or

indirectly, to any person except to the Commission-

approved Acquirer.

I. For a period of five (5) years after the Closing Date,

Respondent DSM shall provide the Commission-approved

Acquirer with the opportunity to enter into employment

contracts with the Product Patent Attorneys and Product

Research and Development Employees.  For a period of two

(2) years after the Closing Date, Respondent DSM shall

provide the Commission-approved Acquirer with the

opportunity to enter into employment contracts with the
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Product Animal Nutritionist Employees and Product

Marketing Employees.  For a period extending from the

Closing Date until one (1) year after the date on which the

last delivery of Feed Enzymes Products to the Commission-

approved Acquirer occurs (pursuant to the Divestiture

Agreement to Contract Manufacture Feed Enzymes

Products between Respondent DSM and the Commission-

approved Acquirer), Respondent DSM shall provide the

Commission-approved Acquirer with the opportunity to

enter into employment contracts with the Product

Manufacturing Employees.  These periods are hereinafter

referred to as the “Employee Access Periods.”

J. Respondent DSM shall provide any Proposed Acquirer with

the opportunity to enter into employment contracts with the

Feed Enzymes Core Employees in connection with the

divestiture of the Feed Enzymes Assets; provided, however,

that any such employment contracts entered into prior to the

Closing Date shall be contingent upon approval by the

Commission of the agreements relating to the Feed

Enzymes Assets (i.e., those agreements proposed by

Respondent DSM (or the Divestiture Trustee) to the

Commission) as the Divestiture Agreements for the Feed

Enzymes Assets. 

K. Not later than twenty-five (25) Business Days after the

execution date of any proposed Divestiture Agreement

related to Feed Enzymes Assets, Respondent DSM shall

provide the Commission-approved Acquirer or the

Proposed Acquirer the Product Employee Information

related to the Feed Enzymes Core Employees.  Failure by

Respondent DSM to provide the Product Employee

Information for any relevant employee within the time

provided herein shall extend the Employee Access Periods

with respect to that employee in an amount equal to the

delay.
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L. During the Employee Access Period, Respondent DSM

shall not interfere with the hiring or employing by the

Commission-approved Acquirer of Feed Enzymes Core

Employees, and shall remove any impediments within the

control of Respondent DSM that may deter these employees

from accepting employment with the Commission-approved

Acquirer, including, but not limited to, any non-compete

provisions of employment or other contracts with

Respondent DSM that would affect the ability or incentive

of those individuals to be employed by the Commission-

approved Acquirer.  In addition, Respondent DSM shall not

make any counteroffer to a Feed Enzymes Core Employee

who receives a written offer of employment from the

Commission-approved Acquirer;

provided, however, that these requirements shall not prohibit

Respondent DSM from making offers of employment to or

employing any Feed Enzymes Core Employee during the

Employee Access Periods where the Commission-approved

Acquirer has notified Respondent DSM in writing that the

Commission-approved Acquirer does not intend to make an

offer of employment to that employee;

provided further, that if Respondent DSM notifies the

Commission-approved Acquirer in writing of its desire to make

an offer of employment to a particular Feed Enzymes Core

Employee and the Commission-approved Acquirer does not

make an offer of employment to that employee within twenty

(20) Business Days of the date the Commission-approved

Acquirer receives such notice, Respondent DSM may make an

offer of employment to that employee.

M. Respondent DSM shall provide all Feed Enzymes Core

Employees employed by Respondent DSM with

reasonable financial incentives to continue in their

positions until the Closing Date.  Such incentives shall

include a continuation of all employee benefits offered by

Respondent DSM until the Closing Date for the divestiture
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of the Feed Enzymes Assets has occurred, including

regularly scheduled raises, bonuses, and vesting of pension

benefits (as permitted by Law).  In addition to the

foregoing, Respondent DSM shall provide to each Feed

Enzymes Core Employee employed by Respondent DSM

who accepts employment with the Commission-approved

Acquirer, an incentive equal to forty (40) percent of such

 employee’s base annual salary to be paid upon the employee’s

completion of one (1) year of employment with the

Commission-approved Acquirer;

provided, however, that nothing in these requirements or in this

Order requires or shall be construed to require Respondent

DSM to terminate the employment of any employee.

N. For a period of one (1) year after the Closing Date,

Respondent DSM shall not: 

1. directly or indirectly, solicit or otherwise attempt to

induce any employee of the Commission-approved

Acquirer with any amount of responsibility related to

Feed Enzymes Product(s) (“Feed Enzymes Employee”) to

terminate his or her employment relationship with the

Commission-approved Acquirer; provided, however, this

provision shall not prohibit: (i) Respondent DSM from

advertising for employees in newspapers, trade

publications or other media not targeted specifically at the

Feed Enzymes Employees, or (ii) a Feed Enzymes

Employee from contacting Respondent DSM on his or

her own initiative without any direct or indirect

solicitation or encouragement from Respondent DSM; or

2. hire any Feed Enzymes Employee; provided, however,

Respondent DSM may hire any former Feed Enzymes

Employee whose employment has been terminated by the

Commission-approved Acquirer or who independently

applies for employment with Respondent DSM, as long
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as such employee was not solicited in violation of the

non-solicitation requirements contained herein.

O. For a period of two (2) years after the Closing Date,

Respondent DSM shall not market or promote Novozymes

Products using the services of any Product Marketing

Employee related to the Feed Enzymes Products.

P. For a period of five (5) years after the Closing Date,

Respondent DSM shall not use any Product Finance

Employee, Product Research and Development Employee,

or Product Patent Attorney for any purpose related to the

Novozymes/Roche Alliance or any Novozymes Product,

and such employees shall not have access to any

Confidential Business Information related to the

Novozymes/Roche Alliance or Novozymes Products.

Q. Prior to the Closing Date, Respondent DSM shall secure

all consents and waivers from all Third Parties that are

necessary for the divestiture of the Feed Enzymes Assets

to the Commission-approved Acquirer, or for the

continued research, Development, manufacture, sale,

marketing or distribution of the Feed Enzymes Products by

the Commission-approved Acquirer.

R. Respondent DSM shall require, as a condition of continued

employment post-divestiture, that each Feed Enzymes Core

Employee sign a confidentiality agreement pursuant to

which such employee shall be required to maintain all

Confidential Business Information related to the Feed

Enzymes Products strictly confidential, including the

nondisclosure of such information to all other employees,

executives or other personnel of Respondent DSM (other

than as necessary to comply with the requirements of this

Order or the related Order to Hold Separate and Maintain

Assets); provided, however, the requirements of this

Paragraph II.R. may be extended to include employees

(other than the Feed Enzymes Core Employees) of
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Respondent DSM that the Interim Monitor may determine

are necessary to be included in order to ensure the proper

maintenance of the confidentiality of the Confidential

Business Information.

S. Respondent DSM shall provide written notification of the

restrictions on the use of the Confidential Business

Information related to the Feed Enzymes Products by

Respondent DSM’s personnel to all of Respondent DSM’s

employees who (i) are or were involved in the research,

Development, manufacturing, distribution, sale or marketing

of the Feed Enzymes Products, (ii) are involved in the

research, Development, manufacturing, distribution, sale or

marketing of the Novozymes Products and/or (iii) may have

Confidential Business Information related to the Feed

Enzymes Products.  Such notification shall be in

substantially the form set forth in the Employee

Notification.  Respondent DSM shall give such notification

by e-mail with return receipt requested or similar

transmission, and keep a file of such receipts for one (1)

year after the Closing Date.  Respondent DSM shall provide

a copy of such notification to the Commission-approved

Acquirer.  Respondent DSM shall maintain complete

records of all such notifications at Respondent DSM’s

corporate headquarters and shall provide an officer’s

certification to the Commission, stating that such

acknowledgment program has been implemented and is

being complied with.  Respondent DSM shall provide the

Commission-approved Acquirer with copies of all

certifications, notifications and reminders sent to

Respondent DSM’s personnel.

T. Respondent DSM shall provide written notification of the

restrictions on the use of the Confidential Business

Information related to the Feed Enzymes Products by

Respondent DSM’s personnel to all of Novozymes

employees who are or were involved in the research,
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Development, manufacturing, distribution, sale or

marketing of the Novozymes Products. 

U. Upon reasonable notice and request by the Commission-

approved Acquirer, Respondent DSM shall make available

to the Commission-approved Acquirer, at no greater than

Direct Cost, such personnel, assistance and training as the

Commission-approved Acquirer might reasonably need to

transfer the Feed Enzymes Assets, and shall continue

providing such personnel, assistance and training, at the

request of the Commission-approved Acquirer, until the

Commission-approved Acquirer (or the Designee of the

Commission-approved Acquirer) is fully qualified and

able to manufacture the Feed Enzymes Products

independently of Respondent DSM. 

V. Pending divestiture of the Feed Enzymes Assets,

Respondent DSM shall take such actions as are necessary

to maintain the full economic viability, marketability and

competitiveness of the business associated with the Feed

Enzymes Assets, to minimize any risk of loss of

competitive potential for the business associated with the

Feed Enzymes Assets, and to prevent the destruction,

removal, wasting, deterioration, or impairment of any of

the Feed Enzymes Assets except for ordinary wear and

tear.

W. Counsel for Respondent DSM (including in-house counsel

under appropriate confidentiality arrangements) may retain

unredacted copies of all documents or other materials

provided to the Commission-approved Acquirer and may

have access to original documents (under circumstances

where copies of documents are insufficient or otherwise

unavailable) provided to the Commission-approved

Acquirer in order to:

1. assure Respondent DSM’s compliance with any

Divestiture Agreement, this Order, any Law (including,
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without limitation, any requirement to obtain regulatory

licenses or approvals), any data retention requirement of

any applicable Governmental Entity, or any taxation

requirements; or 

2. defend against, respond to, or otherwise participate in any

litigation, investigation, audit, process, subpoena or other

proceeding relating to the divestiture or any other aspect

of the Feed Enzymes Assets or the business related to the

Feed Enzymes Products; provided, however, that

Respondent DSM may disclose such information as

necessary for the purposes set forth in this paragraph

pursuant to an appropriate confidentiality order,

agreement or arrangement;

provided further, however:

1. Respondent DSM shall require those who view such

unredacted documents or other materials to enter into

confidentiality agreements with the Commission–approved

Acquirer; provided, however, that Respondent DSM shall

not be deemed to have violated this requirement if the

Commission-approved Acquirer withholds such agreement

unreasonably; and

2. Respondent DSM shall use its best efforts to obtain a

protective order to protect the confidentiality of such

information during any adjudication.

X. Respondent DSM shall maintain manufacturing facilities

for the production of the Feed Enzymes Products that are

ready, qualified and fully capable of producing the Feed

Enzymes Products until the Commission-approved

Acquirer (or the Designee of the Commission-approved

Acquirer) is fully able to manufacture the Feed Enzymes

Products independently of Respondent DSM; provided,

however, the Commission may eliminate, or limit the
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duration of, Respondent DSM’s obligation under this provision

should the Commission determine that the Commission-

approved Acquirer is not using commercially reasonable best

efforts to manufacture the Feed Enzymes Products

independently of Respondent DSM.

Y. Respondent DSM shall not join, or file, prosecute or

maintain any suit, in law or equity, against the

Commission-approved Acquirer or the Feed Enzymes

Releasee(s) for the research, Development, manufacture,

use, import, export, distribution, or sale of the Feed

Enzymes Products (but only as to those products that are

commercialized or in Development as of the Closing Date)

under:

1. any Patents owned or licensed by Respondent DSM as of

the Effective Date or acquired after the Effective Date

that claim the use of such Feed Enzymes Products to

enhance or otherwise facilitate the digestion of phytate in

animals;

2. any Patents that are used in the business of the

Novozymes/Roche Alliance that claim the use of such

Feed Enzymes Products to enhance or otherwise facilitate

the digestion of phytate in animals;

3. any Patents owned or licensed at any time after the

Effective Date by Respondent DSM that claim any aspect

of the research, Development, manufacture, use, import,

export, distribution, or sale of such Feed Enzymes

Products in the field of animal nutrition other than such

Patents that claim inventions conceived by and reduced to

practice by Respondent DSM’s employees or the

employees of the Novozymes/Roche Alliance after the

Effective Date; or
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4. any Patents that are used in the business of the

Novozymes/Roche Alliance that are owned or licensed by

Novozymes at any time after the Effective Date that claim

any aspect of the research, Development, manufacture,

use, import, export, distribution, or sale of such Feed

Enzymes Products in the field of animal nutrition other

than such Patents that claim inventions conceived by and

reduced to practice by Respondent DSM’s employees or

the employees of the Novozymes/Roche Alliance after the

Effective Date.

Z. Respondent DSM shall not, in any jurisdiction throughout

the world: 1) use the Product Trademarks or any mark

confusingly similar to the Product Trademarks, as a

trademark, tradename, or service mark in connection with

feed enzymes; 2) attempt to register the Product

Trademarks; 3) or attempt to register any mark confusingly

similar to the Product Trademarks in connection with feed

enzymes; 4) challenge or interfere with the Commission-

approved Acquirer’s use and registration of the Product

Trademarks; or 5) challenge or interfere with the

Commission-approved Acquirer’s efforts to enforce its

trademark registrations for and trademark rights in the

Product Trademarks against Third Parties.

AA. Respondent Roche agrees to abide by the applicable

terms of the Feed Enzymes Severance and Transitional

Support Agreement and by all terms of the Roche

Commitment Agreement.  Such commitment, if

approved by the Commission in connection with the

Commission’s determination to make this Order final,

shall be deemed incorporated into this Order, and any

failure by Respondent Roche to comply with any term of

the Roche Commitment Agreement shall constitute a

failure to comply with this Order.

BB. The purpose of the divestiture of the Feed Enzymes

Assets is to ensure the continued use of the Feed
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Enzymes Assets in the same business in which the Feed

Enzymes Assets were engaged at the time of the

announcement of the Acquisition, fully independent of

Respondent DSM, and to remedy the lessening of

competition resulting from the Acquisition as alleged in

the Commission’s Complaint.

III.

IT IS FURTHER ORDERED that:

A. At any time after Respondents sign the Consent

Agreement in this matter, the Commission may appoint a

monitor (“Interim Monitor”) to assure that Respondents

expeditiously comply with all of their obligations and

perform all of their responsibilities as required by this

Order and the Order to Hold Separate and Maintain Assets

(collectively “the Orders”), and the Divestiture

Agreements.  The Commission may appoint one or more

Interim Monitors to assure Respondents’ compliance with

the requirements of the Orders, and the related Divestiture

Agreements.

B. The Commission shall select the Interim Monitor, subject to

the consent of Respondent DSM, which consent shall not be

unreasonably withheld.  If Respondent DSM has not

opposed, in writing, including the reasons for opposing, the

selection of a proposed Interim Monitor within ten (10) days

after notice by the staff of the Commission to Respondent

DSM of the identity of any proposed Interim Monitor,

Respondent DSM shall be deemed to have consented to the

selection of the proposed Interim Monitor.

C. Not later than ten (10) days after the appointment of the

Interim Monitor, Respondent DSM shall execute an

agreement that, subject to the prior approval of the

Commission, confers on the Interim Monitor all the rights

and powers necessary to permit the Interim Monitor to
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monitor Respondent DSM’s compliance with the relevant

requirements of the Orders in a manner consistent with the

purposes of the Orders. 

D. If one or more Interim Monitors are appointed pursuant to

this paragraph or pursuant to the relevant provisions of the

Order to Hold Separate and Maintain Assets in this matter,

Respondent DSM shall consent to the following terms and

conditions regarding the powers, duties, authorities, and

responsibilities of each Interim Monitor:

1. The Interim Monitor shall have the power and authority

to monitor Respondent DSM’s compliance with the

divestiture and asset maintenance obligations and related

requirements of the Orders, and shall exercise such power

and authority and carry out the duties and responsibilities

of the Interim Monitor in a manner consistent with the

purposes of the Orders and in consultation with the

Commission.

2. The Interim Monitor shall act in a fiduciary capacity for

the benefit of the Commission.

3. The Interim Monitor shall serve until the later of:

a. the completion by Respondent DSM of the

divestiture of all relevant assets required to be

assigned, granted, licensed, divested, transferred,

delivered or otherwise conveyed pursuant to this

Order in a manner that fully satisfies the

requirements of the Orders and notification by the

Commission-approved Acquirer to the Interim

Monitor that it is both: 1) fully capable of

manufacturing the relevant Feed Enzymes Products

independently of Respondent DSM; and 2) fully

capable of continuing all research and Development

of the Feed Enzymes Products acquired pursuant to a 
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Divestiture Agreement independently of Respondent

DSM; or

b. the completion by Respondent DSM of the last

obligation under the Orders pertaining to the Interim

Monitor’s service;

provided, however, that the Commission may extend or

modify this period as may be necessary or appropriate to

accomplish the purposes of the Orders.

4. Subject to any demonstrated legally recognized privilege,

the Interim Monitor shall have full and complete access to

Respondent DSM’s personnel, books, documents, records

kept in the normal course of business, facilities and

technical information, and such other relevant

information as the Interim Monitor may reasonably

request, related to Respondent DSM’s compliance with

its obligations under the Orders, including, but not limited

to, its obligations related to the relevant assets. 

Respondent DSM shall cooperate with any reasonable

request of the Interim Monitor and shall take no action to

interfere with or impede the Interim Monitor's ability to

monitor Respondents’ compliance with the Orders.

5. The Interim Monitor shall serve, without bond or other

security, at the expense of Respondent DSM on such

reasonable and customary terms and conditions as the

Commission may set.  The Interim Monitor shall have

authority to employ, at the expense of Respondent DSM,

such consultants, accountants, attorneys and other

representatives and assistants as are reasonably necessary

to carry out the Interim Monitor’s duties and

responsibilities.

6. Respondent DSM shall indemnify the Interim Monitor

and hold the Interim Monitor harmless against any losses,
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claims, damages, liabilities, or expenses arising out of, or

in connection with, the performance of the Interim

Monitor’s duties, including all reasonable fees of counsel

and other reasonable expenses incurred in connection

with the preparations for, or defense of, any claim,

whether or not resulting in any liability, except to the

extent that such losses, claims, damages, liabilities, or

expenses result from misfeasance, gross negligence,

willful or wanton acts, or bad faith by the Interim

Monitor.

7. Respondent DSM shall report to the Interim Monitor in

accordance with the requirements of this Order and/or as

otherwise provided in any agreement approved by the

Commission.  The Interim Monitor shall evaluate the

reports submitted to the Interim Monitor by Respondent

DSM, and any reports submitted by the Commission-

approved Acquirer with respect to the performance of

Respondent DSM’s obligations under the Orders or the

Divestiture Agreement.  Within one (1) month after the

date the Interim Monitor receives these reports, the

Interim Monitor shall report in writing to the Commission

concerning performance by Respondent DSM of its

obligations under the Orders. 

8. Respondent DSM may require the Interim Monitor and

each of the Interim Monitor’s consultants, accountants,

attorneys and other representatives and assistants to sign a

customary confidentiality agreement; provided, however,

that such agreement shall not restrict the Interim Monitor

from providing any information to the Commission.

E. The Commission may, among other things, require the

Interim Monitor and each of the Interim Monitor’s

consultants, accountants, attorneys and other representatives

and assistants to sign an appropriate confidentiality

agreement related to Commission materials and information
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received in connection with the performance of the Interim

Monitor’s duties.

F. If the Commission determines that the Interim Monitor has

ceased to act or failed to act diligently, the Commission may

appoint a substitute Interim Monitor in the same manner as

provided in this Paragraph or the relevant provisions of the

Order to Hold Separate and Maintain Assets in this matter.

G. The Commission may on its own initiative, or at the

request of the Interim Monitor, issue such additional

orders or directions as may be necessary or appropriate to

ensure compliance with the requirements of the Orders.

H. The Interim Monitor appointed pursuant to this Order or

the relevant provisions of the Order to Hold Separate and

Maintain Assets in this matter may be the same person

appointed as a Divestiture Trustee pursuant to the relevant

provisions of this Order.

IV.

IT IS FURTHER ORDERED that:

A. If Respondent DSM has not fully complied with its

obligations to assign, grant, license, divest, transfer,

deliver or otherwise convey relevant assets as required by

this Order, the Commission may appoint a trustee

(“Divestiture Trustee”) to assign, grant, license, divest,

transfer, deliver or otherwise convey the assets required to

be assigned, granted, licensed, divested, transferred,

delivered or otherwise conveyed pursuant to Paragraph

II.A. in a manner that satisfies the requirements of

Paragraph II.A.   In the event that the Commission or the

Attorney General brings an action pursuant to § 5(l) of the

Federal Trade Commission Act, 15 U.S.C. § 45(l), or any

other statute enforced by the Commission, Respondent

DSM shall consent to the appointment of a Divestiture
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Trustee in such action to assign, grant, license, divest,

transfer, deliver or otherwise convey the relevant assets. 

Neither the appointment of a Divestiture Trustee nor a

decision not to appoint a Divestiture Trustee under this

Paragraph shall preclude the Commission or the Attorney

General from seeking civil penalties or any other relief

available to it, including a court-appointed Divestiture

Trustee, pursuant to § 5(l) of the Federal Trade

Commission Act, or any other statute enforced by the

Commission, for any failure by Respondent DSM to

comply with this Order.

B. The Commission shall select the Divestiture Trustee,

subject to the consent of Respondent DSM, which consent

shall not be unreasonably withheld.  The Divestiture Trustee

shall be a person with experience and expertise in

acquisitions and divestitures.  If Respondent DSM has not

opposed, in writing, including the reasons for opposing, the

selection of any proposed Divestiture Trustee within ten

(10) days after notice by the staff of the Commission to

Respondent DSM of the identity of any proposed

Divestiture Trustee, Respondent DSM shall be deemed to

have consented to the selection of the proposed Divestiture

Trustee.

C. Not later than ten (10) days after the appointment of a

Divestiture Trustee, Respondent DSM shall execute a trust

agreement that, subject to the prior approval of the

Commission and, in the case of a court-appointed

Divestiture Trustee, of the court, transfers to the Divestiture

Trustee all rights and powers necessary to permit the

Divestiture Trustee to effect the divestiture required by the

Order.

D. If a Divestiture Trustee is appointed by the Commission or

a court pursuant to this Paragraph, Respondent DSM shall

consent to the following terms and conditions regarding
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the Divestiture Trustee’s powers, duties, authority, and

responsibilities:

1. Subject to the prior approval of the Commission, the

Divestiture Trustee shall have the exclusive power and

authority to assign, grant, license, divest, transfer, deliver

or otherwise convey the assets that are required by this

Order to be assigned, granted, licensed, divested,

transferred, delivered or otherwise conveyed.

2. The Divestiture Trustee shall have one (1) year after the

date the Commission approves the trust agreement

described in herein to accomplish the divestiture, which

shall be subject to the prior approval of the Commission. 

If, however, at the end of the one (1) year period, the

Divestiture Trustee has submitted a plan of divestiture or

believes that the divestiture can be achieved within a

reasonable time, the divestiture period may be extended

by the Commission, or, in the case of a court-appointed

Divestiture Trustee, by the court; provided, however, the

Commission may extend the divestiture period only two

(2) times. 

3. Subject to any demonstrated legally recognized privilege,

the Divestiture Trustee shall have full and complete

access to the personnel, books, records and facilities

related to the relevant assets that are required to be

assigned, granted, licensed, divested, delivered or

otherwise conveyed by this Order and to any other

relevant information, as the Divestiture Trustee may

request.  Respondent DSM shall develop such financial or

other information as the Divestiture Trustee may request

and shall cooperate with the Divestiture Trustee. 

Respondent DSM shall take no action to interfere with or

impede the Divestiture Trustee’s accomplishment of the

divestiture.  Any delays in divestiture caused by

Respondent DSM shall extend the time for divestiture

under this Paragraph in an amount equal to the delay, as
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determined by the Commission or, for a court-appointed

Divestiture Trustee, by the court.

4. The Divestiture Trustee shall use commercially

reasonable best efforts to negotiate the most favorable

price and terms available in each contract that is

submitted to the Commission, subject to Respondent

DSM’s absolute and unconditional obligation to divest

expeditiously and at no minimum price.  Each divestiture

shall be made in the manner and to an acquirer as

required by this Order; provided, however, if the

Divestiture Trustee receives bona fide offers from more

than one acquiring entity, and if the Commission

determines to approve more than one such acquiring

entity, the Divestiture Trustee shall divest to the acquiring

entity selected by Respondent DSM from among those

approved by the Commission; provided further, however,

that Respondent DSM shall select such entity within five

(5) Business Days after receiving notification of the

Commission’s approval.

5. The Divestiture Trustee shall serve, without bond or other

security, at the cost and expense of Respondent DSM, on

such reasonable and customary terms and conditions as

the Commission or a court may set.  The Divestiture

Trustee shall have the authority to employ, at the cost and

expense of Respondent DSM, such consultants,

accountants, attorneys, investment bankers, business

brokers, appraisers, and other representatives and

assistants as are necessary to carry out the Divestiture

Trustee’s duties and responsibilities.  The Divestiture

Trustee shall account for all monies derived from the

divestiture and all expenses incurred.  After approval by

the Commission and, in the case of a court-appointed

Divestiture Trustee, by the court, of the account of the

Divestiture Trustee, including fees for the Divestiture

Trustee’s services, all remaining monies shall be paid at

the direction of Respondent DSM, and the Divestiture
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Trustee’s power shall be terminated.  The compensation

of the Divestiture Trustee shall be based at least in

significant part on a commission arrangement contingent

on the divestiture of all of the relevant assets that are

required to be divested by this Order.

6. Respondent DSM shall indemnify the Divestiture Trustee

and hold the Divestiture Trustee harmless against any

losses, claims, damages, liabilities, or expenses arising

out of, or in connection with, the performance of the

Divestiture Trustee’s duties, including all reasonable fees

of counsel and other expenses incurred in connection with

the preparation for, or defense of, any claim, whether or

not resulting in any liability, except to the extent that such

losses, claims, damages, liabilities, or expenses result

from misfeasance, gross negligence, willful or wanton

acts, or bad faith by the Divestiture Trustee.

7. In the event that the Divestiture Trustee determines that

he or she is unable to assign, grant, license, divest,

transfer, deliver or otherwise convey the relevant assets

required to be assigned, granted, licensed, divested,

transferred, delivered or otherwise conveyed in a manner

that preserves their marketability, and viability and

competitiveness and ensures their continued use in the

research, Development, manufacture, distribution,

marketing, promotion, sale, or after-sales support of the

relevant Feed Enzymes Products, the Divestiture Trustee

may assign, grant, license, divest, transfer, deliver or

otherwise convey such additional assets of Respondent

DSM and effect such arrangements as are necessary to

satisfy the requirements of this Order.

8. The Divestiture Trustee shall have no obligation or

authority to operate or maintain the relevant assets

required to be assigned, granted, licensed, divested,

transferred, delivered or otherwise conveyed by this

Order.

Decision and Order

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 137

                          54



9. The Divestiture Trustee shall report in writing to

Respondent DSM and to the Commission every sixty (60)

days concerning the Divestiture Trustee’s efforts to

accomplish the divestiture.

10. Respondent DSM may require the Divestiture Trustee and

each of the Divestiture Trustee’s consultants, accountants,

attorneys and other representatives and assistants to sign a

customary confidentiality agreement; provided, however,

such agreement shall not restrict the Divestiture Trustee

from providing any information to the Commission.

E. If the Commission determines that a Divestiture Trustee has

ceased to act or failed to act diligently, the Commission may

appoint a substitute Divestiture Trustee in the same manner

as provided in this Paragraph.

F. The Commission or, in the case of a court-appointed

Divestiture Trustee, the court, may on its own initiative or at

the request of the Divestiture Trustee issue such additional

orders or directions as may be necessary or appropriate to

accomplish the divestiture required by this Order.

G. The Divestiture Trustee appointed pursuant to this

Paragraph may be the same Person appointed as Interim

Monitor pursuant to the relevant provisions of this Order

or the relevant provisions of the Order to Hold Separate

and Maintain Assets in this matter.

V.

IT IS FURTHER ORDERED that:

A. Within thirty (30) days after the date this Order becomes

final, and every thirty (30) days thereafter until

Respondent DSM has fully complied with Paragraphs II.A.

(i.e. has assigned, granted, licensed, divested, transferred,

delivered or otherwise conveyed all relevant assets to the
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Commission-approved Acquirer in a manner that fully

satisfies the requirements of the Order), II.B., and all its

responsibilities to render transitional services to the

Commission-approved Acquirer as provided in the

Divestiture Agreements, Respondent DSM shall submit to

the Commission a verified written report setting forth in

detail the manner and form in which it intends to comply,

is complying, and has complied with this Order. 

Respondent DSM shall submit at the same time a copy of

its report concerning compliance with this Order to the

Interim Monitor, if any Interim Monitor has been

appointed.  Respondent DSM shall include in its reports,

among other things that are required from time to time, a

full description of the efforts being made to comply with

the relevant Paragraphs of the Order, including a

description of all substantive contacts or negotiations

related to the divestiture of the relevant assets and the

identity of all parties contacted.  Respondent DSM shall

include in its reports copies of all written communications

to and from such parties, all internal memoranda, and all

reports and recommendations concerning completing the

obligations.

B. One (1) year after the date this Order becomes final,

annually for the next nine (9) years on the anniversary of the

date this Order becomes final, and at other times as the

Commission may require, Respondent DSM shall file a

verified written report with the Commission setting forth in

detail the manner and form in which it has complied and is

complying with this Order.

VI.

IT IS FURTHER ORDERED that Respondent DSM shall

notify the Commission at least thirty (30) days prior to any

proposed change in the corporate Respondent DSM such as

dissolution, assignment, sale resulting in the emergence of a

successor corporation, or the 
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creation or dissolution of subsidiaries or any other change in the

corporation that may affect compliance obligations arising out of

the Order.

VII.

IT IS FURTHER ORDERED that, for the purpose of

determining or securing compliance with this Order, and subject

to any demonstrated legally recognized privilege, and upon

written request with reasonable notice to Respondent DSM made

to its principal United States offices, Respondent DSM shall

permit any duly authorized representative of the Commission:

A. Access, during office hours of Respondent DSM and in

the presence of counsel, to all facilities and access to

inspect and copy all books, ledgers, accounts,

correspondence, memoranda and all other records and

documents in the possession or under the control of

Respondent DSM related to compliance with this Order;

and

B. Upon five (5) days’ notice to Respondent DSM and without

restraint or interference from Respondent DSM, to interview

officers, directors, or employees of Respondent DSM, who

may have counsel present, regarding such matters.

VIII.

IT IS FURTHER ORDERED that this Order will terminate

on January 6, 2014.
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APPENDIX I

TO THE DECISION AND ORDER

NOTICE OF DIVESTITURE AND REQUIREMENT FOR

CONFIDENTIALITY

On September 5, 2003, DSM N.V. (“DSM”) and Roche

Holding AG (“Roche”), hereinafter referred to collectively as

“Respondents,” entered into an Agreement Containing Consent

Orders (“Consent Agreement”) with the Federal Trade

Commission (“FTC”) relating to the divestiture of certain assets.

That Consent Agreement includes two orders:  The Decision and

Order and the Order to Hold Separate and Maintain Assets.

The Decision and Order requires DSM to divest to BASF

Aktiengesellschaft (“BASF”) the assets relating to an alliance

between DSM and BASF that was formed in 1994 (“DSM/BASF

Alliance”) for the purposes of researching, developing, producing,

and marketing certain feed enzymes used in animal nutrition. 

These feed enzymes include those marketed under the following

names: Natuphos®, Natugrain®, and Natustarch®.  These assets

are hereinafter referred to as the “DSM/BASF Alliance Assets.” 

Both the Decision and Order and the Order to Hold Separate and

Maintain Assets require Respondents to commit that no

Confidential Business Information relating to the DSM/BASF

Alliance Assets will be disclosed to or used by any employee of

the combined entity formed by the acquisition of Roche’s

Vitamins and Fine Chemicals division (“Combined Entity”).  In

particular, this is to protect such information from being used in

any way for the research, development, formulation, marketing,

distribution, sale or manufacture of any product that competes or

may compete with any product that is marketed by BASF after the

proposed merger.  In particular, those products marketed pursuant

to the alliance between Novozymes A/S and Roche (specifically,

the alliance formed in 2000 by agreement between Novo Nordisk

A/S and F.Hoffmann-La Roche Ltd).  The Novozymes/Roche

alliance also markets and produces various feed enzymes that

compete directly with those marketed by the DSM/BASF
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Alliance.  The Decision and Order also requires the complete

divestiture of ALL documents (including electronically stored

material) that contain Confidential Business Information related to

the DSM/BASF Alliance to BASF.  Accordingly, no employee of

the Combined Entity may maintain copies of documents

containing such information.

Under the Decision and Order, the Respondents are required to

divest the DSM/BASF Alliance Assets to BASF.  Until a

complete divestiture of all of the DSM/BASF Alliance Assets

occurs, the requirements of the second order –  the Order to Hold

Separate and Maintain Assets – are in place to insure the

continued marketability, viability and competitive vigor of the

DSM/BASF Alliance Assets.  This includes preserving the work

force that performs functions related to the DSM/BASF Alliance

Assets.  You are receiving this notice because you are either (i) an

employee with work responsibilities related to the DSM/BASF

Alliance Assets, (ii) an employee for Novo Nordisk, Novozymes,

Roche or the Novozymes/Roche Alliance who has work

responsibilities in some way related to products that compete or

may compete with the 

DSM/BASF Alliance Assets, or (iii) an employee or former

employee of DSM or Roche who might have Confidential

Business Information in your possession related to the

DSM/BASF Alliance Assets.

All Confidential Business Information related to DSM/BASF

Alliance Assets must be retained and maintained by the persons

involved in the operation of that business on a confidential basis,

and such persons must not provide, discuss, exchange, circulate,

or otherwise disclose any such information to or with any other

person whose employment involves responsibilities unrelated to

the DSM/BASF Alliance Assets (such as persons with job

responsibilities related to DSM or Novozymes/Roche products

that compete or may compete with the DSM/BASF Alliance

Assets).  In addition, any person who possesses such Confidential
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Business Information related to the DSM/BASF Alliance Assets

and who becomes involved in the Combined Entity’s business

related to any product that competes or may compete with the

DSM/BASF Alliance Assets must not provide, discuss, exchange,

circulate, or otherwise disclose any such information to or with

any other person whose employment relates to such businesses. 

Finally, any DSM, Roche, or former DSM or Roche employee

with documents that contain information that he or she believes

might be considered Confidential Business Information related to

the DSM/BASF Alliance Assets and who has not received specific

instructions as to how the documents in his or her possession

should be disposed of should contact the contact person identified

at the end of this notice.

Furthermore, the Decision and Order places restrictions upon

the functions that certain employees of DSM or Roche can

perform for the Combined Entity.  These restrictions will last for

two (2) years for the Product Animal Nutritionist Employees and

Product Marketing Employees, for five (5) years for the Product

Patent Attorneys and Product Research and Development

Employees, and for one (1) year following the end of the Contract

Manufacture period for Product Manufacturing Employees.

Any violation of the Decision and Order, or the Order to Hold

Separate and Maintain Assets may subject DSM, Roche, or the

Combined Entity to civil penalties and other relief as provided by

law.
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NON-PUBLIC APPENDIX II

[REDACTED FROM PUBLIC RECORD VERSION]
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NON-PUBLIC APPENDIX III

[REDACTED FROM PUBLIC RECORD VERSION]
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ORDER TO HOLD SEPARATE AND MAINTAIN ASSETS

The Federal Trade Commission (“Commission”) having

initiated an investigation of the proposed acquisition of the Roche

Vitamins and Fine Chemicals business of Respondent Roche

Holding AG (“Roche”) by Respondent Koninklijke DSM N.V.

(“DSM”), hereinafter referred to as “Respondents,” and

Respondents having been furnished thereafter with a copy of a

draft of  Complaint that the Bureau of Competition proposed to

present to the Commission for its consideration and which, if

issued by the Commission, would charge Respondents with

violations of Section 7 of the Clayton Act, as amended, 15 U.S.C.

§ 18, and Section 5 of the Federal Trade Commission Act, as

amended, 15 U.S.C. § 45; and

Respondents, their attorneys, and counsel for the Commission

having thereafter executed an Agreement Containing Consent

Orders (“Consent Agreement”), containing an admission by

Respondents of all the jurisdictional facts set forth in the aforesaid

draft of Complaint, a statement that the signing of said Consent

Agreement is for settlement purposes only and does not constitute

an admission by Respondents that the law has been violated as

alleged in such Complaint, or that the facts as alleged in such

Complaint, other than jurisdictional facts, are true, and waivers

and other provisions as required by the Commission’s Rules; and 

The Commission having thereafter considered the matter and

having determined to accept the executed Consent Agreement and

to place such Consent Agreement on the public record for a period

of thirty (30) days for the receipt and consideration of public

comments, now in further conformity with the procedure

described in Commission Rule 2.34, 16 C.F.R. § 2.34, the

Commission hereby issues its Complaint, makes the following

jurisdictional findings and issues this Order to Hold Separate and

Maintain Assets:

1. Respondent DSM is a corporation organized, existing and

doing business under and by virtue of the laws of The Kingdom of
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the Netherlands, with its offices and principal place of business

located at Het Overloon 1, 6411 TE, Heerlen, The Netherlands.

2. Respondent Roche is a corporation organized, existing and

doing business under and by virtue of the laws of the Swiss

Confederation, with its offices and principal place of business

located at Grenzacherstrasse 124, CH-4070, Basel, Switzerland.

3. Respondent Fritz Gerber is a member and the speaker of the

shareholders’ group with pooled voting rights, which group owns

the majority of the voting shares of Respondent Roche.  Mr.

Gerber is the ultimate parent entity of Respondent Roche within

the meaning of 16 C.F.R. § 801.1, with his office and principal

place of business at Grenzacherstrasse 124, CH-4070, Basel,

Switzerland.

4. The Federal Trade Commission has jurisdiction over the

subject matter of this proceeding and of Respondents, and the

proceeding is in the public interest.

ORDER

I.

IT IS ORDERED that, as used in this Order to Hold Separate

and Maintain Assets, the following definitions and the definitions

used in the Consent Agreement and the proposed Decision and

Order (and when made final, the final Decision and Order), which

are attached hereto as Appendix B and incorporated herein by

reference and made a part hereof, shall apply:

A. “DSM Firewalled Senior Executives” means Respondent

DSM’s: 1) Chief Executive Officer; 2) Chief Financial

Officer; 3) the executive responsible for the Acquisition;

4) the respective staffs of the preceding persons; and 5)

any other management-level employee of DSM who, due

to his or her job responsibilities, must have access to both

Novozymes/Roche Alliance Confidential Business
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Information and Feed Enzymes Confidential Business

Information.

B. “DSM Feed Enzymes Employees” means all employees of

Respondent DSM that have job responsibilities related to

the Feed Enzymes Business.

C. “Feed Enzymes Business” means Respondent DSM’s

worldwide business related to the Feed Enzymes Products.

D. “Feed Enzymes Confidential Business Information” means

the Confidential Business Information related to the Feed

Enzymes Business.

E. “Novozymes/Roche Alliance Employees” means all

employees of either Respondent DSM,  Respondent Roche

or the Novozymes/Roche Alliance that have any job

responsibilities directly related to the Novozymes/Roche

Alliance.

F. “Novozymes/Roche Alliance Confidential Business

Information” means the Confidential Business Information

related to the business of the Novozymes/Roche Alliance.

II.

IT IS FURTHER ORDERED that:

A. Pending divestiture of the Feed Enzymes Assets,

Respondent DSM shall take such actions as are necessary

to maintain the full economic viability, marketability and

competitiveness of the Feed Enzymes Business, to

minimize any risk of loss of competitive potential for the

Feed Enzymes Business, and to prevent the destruction,

removal, wasting, deterioration, or impairment of any of

the Feed Enzymes Assets except for ordinary wear and

tear.
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B. Respondent DSM shall maintain the operations of the Feed

Enzymes Business in the regular and ordinary course of

business and in accordance with past practice (including

regular repair and maintenance of the Feed Enzymes Assets)

and shall use its best efforts to preserve the existing

relationships with suppliers, vendors, customers, employees,

and others having business relations with the Feed Enzymes

Business.  Such responsibilities include, but are not limited

to:

1. providing the Feed Enzymes Business with sufficient

working capital to operate the Feed Enzymes Assets at

least at current rates of operation, to meet all capital calls

with respect to the Feed Enzymes Business and to carry

on, at least at their scheduled pace, all capital projects,

business plans and promotional activities for the Feed

Enzymes Business;

2. continuing, at least at their scheduled pace, any

additional expenditures for the Feed Enzymes Business

authorized prior to the date the Consent Agreement was

signed by Respondents;

3. making available for use by the Feed Enzymes Business

funds sufficient to perform all necessary routine

maintenance to, and replacements of, the Feed Enzymes

Assets;

4. providing the Feed Enzymes Assets with such funds as

are necessary to maintain the viability, competitive vigor,

and marketability of the Feed Enzymes Assets; and

5. providing such support services to the Feed Enzymes

Business as are being provided to this business by

Respondent DSM as of the date the Consent Agreement

was signed by Respondents; provided, however,

Respondent DSM’s personnel providing such support
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services shall retain and maintain all Feed Enzymes

Confidential Business Information on a confidential

basis, and, except as is permitted by the Decision and

Order in this matter and by this Order to Hold Separate

and Maintain Assets, such persons shall be prohibited

from providing, discussing, exchanging, circulating, or

otherwise furnishing any such information to or with any

person whose employment involves the

Novozymes/Roche Alliance.

C. Respondent DSM shall maintain a work force of equivalent

size, training, and expertise as has been associated with the

Feed Enzymes Business.

D. Respondent DSM shall provide all DSM Feed Enzyme

Employees with reasonable and appropriate financial

incentives to continue in their employment positions

related to the Feed Enzymes Business pending divestiture

of the Feed Enzymes Assets, including providing them

with the same employee benefits offered by Respondent

DSM to similarly situated employees, regularly scheduled

raises and bonuses, and a vesting of all pension benefits

(as permitted by law) until the divestiture of the Feed

Enzymes Assets is completed.

E. Respondent DSM shall provide the Feed Enzymes Core

Employees with the following;

1. reasonable and appropriate incentives to continue their

employment with Respondent DSM in the Feed Enzymes

Business until the divestiture of the Feed Enzymes

Assets is completed;

2. the Feed Enzymes Core Employees who accept

employment with the Commission-approved Acquirer

shall be offered the following incentives:
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a. a payment equal to forty (40) percent of such

employee’s base annual salary to be paid upon the

employee’s completion of one (1) year of employment

with the Commission-approved Acquirer; and

b. a severance payment if, less than twelve (12) months

after the date on which such employee commences

employment with the Commission-approved

Acquirer, the Commission-approved Acquirer

terminates the employment of such employee for

reasons other than cause.  The amount of such

severance payment shall be equal to the payment that

such employee would have received had he or she

remained in the employ of Respondent DSM and been

terminated at such time, less any severance payment

actually paid by the Commission-approved Acquirer.

F. Respondent DSM shall not interfere with the employment

by the Commission-approved Acquirer of any Feed

Enzymes Core Employee, shall not offer any incentive to

such employees to decline employment with the

Commission-approved Acquirer or to accept other

employment with Respondent DSM, and shall remove any

impediments that may deter such employees from accepting

employment with the Commission-approved Acquirer,

including, but not limited to, any confidentiality provisions

relating to the Feed Enzymes Business or any non-compete

or confidentiality provisions of employment or other

contracts with Respondent DSM that would affect the

ability of those individuals to be employed by the

Commission-approved Acquirer.

III.

IT IS FURTHER ORDERED that:

A. Respondent DSM shall, as of the Effective Date, hold the

Feed Enzymes Business as a separate and independent
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business apart from the business related to the

Novozymes/Roche Alliance and from the

Novozymes/Roche Alliance Employees, except to the

extent that Respondent DSM must exercise direction and

control over the Feed Enzymes Business to assure

compliance with this Order to Hold Separate and Maintain

Assets, the Consent Agreement or the Decision and Order

in this matter, and except as otherwise provided in this

Order to Hold Separate and Maintain Assets.

B. Respondent DSM:

1. shall not provide, disclose or otherwise make available,

directly or indirectly, any Feed Enzymes Confidential

Business Information to the Novozymes/Roche Alliance

or to any Novozymes/Roche Alliance Employee;

2. shall prevent all Novozymes/Roche Alliance Employees

from soliciting, accessing, or using, directly or indirectly,

any Feed Enzymes Confidential Business Information for

any reason or purpose;

3. shall institute procedures and requirements to ensure that

the DSM Feed Enzyme Employees:

a. do not  provide, disclose or otherwise make available,

directly or indirectly, any  Feed Enzymes Confidential

Business Information to the Novozymes/Roche

Alliance or to any Novozymes/Roche Alliance

Employee; and

b. do not solicit, access or use any Novozymes/Roche

Alliance Confidential Business Information for any

reason or purpose;

4. shall institute procedures and requirements to ensure that

all DSM Firewalled Senior Executives:
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a. do not provide, disclose or otherwise make available,

directly or indirectly, any Novozymes/Roche Alliance

Confidential Business Information to the Feed

Enzymes Business or to any DSM Feed Enzymes

Employee; and

b. do not provide, disclose or otherwise make available,

directly or indirectly, any Feed Enzymes Confidential

Business Information to the Novozymes/Roche

Alliance or to any Novozymes/Roche Alliance

Employee,

and shall, prior to the Effective Date, require each DSM

Firewalled Senior Executive to sign a non-disclosure

agreement pursuant to which each such individual agrees to

comply with the terms of this Paragraph; and

5. shall enforce the terms of this Paragraph III.B. as to:

a. the Novozymes/Roche Alliance;

b. all Novozymes/Roche Alliance Employees;

c. the Feed Enzymes Business; and

d.  the DSM Feed Enzymes Employees,

and shall take such action to the extent necessary to cause each

such individual or entity to comply with the terms of this

Paragraph III.B., including all actions that Respondent DSM

would take to protect its own trade secrets, commercial

information, or other information of a proprietary or

confidential nature.

C. Within ten (10) Business Days of the date this Order to

Hold Separate and Maintain Assets becomes final,

Respondent DSM shall require each DSM Feed Enzymes

Employee to sign a non-disclosure/confidentiality
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agreement pursuant to which such individual(s) will be

required to comply with the provisions of Paragraph III of

this Order to Hold Separate and Maintain Assets.  The DSM

Feed Enzymes Employees must maintain all Feed Enzymes

Confidential Business Information on a confidential basis

and they shall be prohibited from:

1. disclosing, providing, discussing, exchanging,

circulating, or otherwise furnishing Feed Enzymes

Confidential Business Information to or with any

individual whose employment involves the

Novozymes/Roche Alliance; or

2. soliciting, accessing, or using, directly or indirectly, any

Novozymes/Roche Alliance Confidential Business

Information for any reason or purpose.

These individuals shall not be involved in any way in the

management, research, development, production, marketing,

advertising, promotion, distribution, sales, after-sales support,

or financial operations of any products of the

Novozymes/Roche Alliance.

D. Within ten (10) Business Days of the date this Order to

Hold Separate and Maintain Assets becomes final,

Respondent DSM or Respondent Roche shall require each

Novozymes/Roche Alliance Employee that is either an

employee of Respondent DSM or Respondent Roche to

sign a non-disclosure/confidentiality agreement pursuant

to which such individual(s) will be required to comply

with the provisions of Paragraph III of this Order to Hold

Separate and Maintain Assets; provided, however, that the

Respondents are not required to obtain signatures on the

non-disclosure/confidentiality agreements for those

Novozymes/Roche Alliance Employees whose only job

responsibilities related to the Novozymes/Roche Alliance

is as a non-management level field sales representative.

The Novozymes/Roche Alliance Employees must maintain
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all Novozymes/Roche Alliance Confidential Business

Information on a confidential basis and they shall be

prohibited from:

1. disclosing, providing, discussing, exchanging,

circulating, or otherwise furnishing any

Novozymes/Roche Alliance Confidential Business

Information to or with any DSM Feed Enzymes

Employee; or

2. soliciting, accessing, or using, directly or indirectly, any

Feed Enzymes Confidential Business Information for any

reason or purpose.

The Novozymes/Roche Alliance Employees shall not be

involved in any way in the management, research,

development, production, marketing, advertising, promotion,

distribution, sales, after-sales support, or financial operations

of the Feed Enzymes Business.

E. Within ten (10) Business Days of the date this Order to

Hold Separate and Maintain Assets becomes final,

Respondent DSM and/or Respondent Roche shall circulate

to all DSM Feed Enzymes Employees, all DSM Firewalled

Senior Executives, and all Novozymes/Roche Alliance

Employees a notice of this Order to Hold Separate and

Maintain Assets and Consent Agreement, in the form

attached as Appendix A to this Order to Hold Separate and

Maintain Assets.

F. Within twenty (20) Business Days of the date this Order to

Hold Separate and Maintain Assets becomes final,

Respondent DSM shall establish written procedures, to be

submitted for approval to any Interim Monitor the

Commission may appoint, covering the management,

maintenance, and independence of the Feed Enzymes

Business consistent with the provisions of this Order to

Hold Separate and Maintain Assets.
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G. Provided, however, this Order to Hold Separate and

Maintain Assets does not prohibit Respondent DSM from:

1. providing to (or procuring for) the Feed Enzymes

Business corporate or administrative services;

2. engaging in activities designed to achieve efficiencies

resulting from the Acquisition, provided that any such

activity: (i) does not reveal any Feed Enzymes

Confidential Business Information to any

Novozymes/Roche Alliance Employee, (ii) does not

include any DSM Feed Enzymes Employees, and (iii) is

conducted by employees who have no direct role in the

research, Development, manufacture, distribution,

marketing or sale of Feed Enzymes Products or the

Novozymes/Roche Alliance and who have signed a non-

disclosure/confidentiality agreement pursuant to which

such individual(s) have agreed to disclose such

information only to other individuals or entities who

have signed the non-disclosure/confidentiality agreement

pursuant to this Paragraph III.

H. The purpose of this Paragraph III is:

1. to ensure that, pending divestiture of the Feed Enzymes

Assets and except as otherwise provided in this Order to

Hold Separate and Maintain Assets: (a) no

Novozymes/Roche Alliance Confidential Business

Information is exchanged between the

Novozymes/Roche Alliance and the Feed Enzymes

Business or the Feed Enzymes Employees; and (b) no

Feed Enzymes Confidential Business Information is

exchanged between the Feed Enzymes Business and the

Novozymes/Roche Alliance or the Novozymes Roche

Alliance Employees;

2. to prevent interim harm to competition pending

divestiture of the Feed Enzymes Assets; and
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3. to help remedy the lessening of competition resulting

from the Acquisition alleged in the Commission’s

complaint.

IV.

IT IS FURTHER ORDERED that:

A. At any time after Respondents sign the Consent

Agreement in this matter, the Commission may appoint a

monitor (“Interim Monitor”) to assure that Respondents

expeditiously comply with all of their obligations and

perform all of their responsibilities as required by this

Order to Hold Separate and Maintain Assets and the

related Decision and Order (collectively “the Orders”), and

the Divestiture Agreements.  The Commission may

appoint one or more Interim Monitors to assure

Respondents’ compliance with the requirements of the

Orders, and the related Divestiture Agreements.

B. The Commission shall select the Interim Monitor, subject to

the consent of Respondent DSM, which consent shall not be

unreasonably withheld.  If Respondent DSM has not

opposed, in writing, including the reasons for opposing, the

selection of a proposed Interim Monitor within ten (10) days

after notice by the staff of the Commission to Respondent

DSM of the identity of any proposed Interim Monitor,

Respondent DSM shall be deemed to have consented to the

selection of the proposed Interim Monitor.

C. Not later than ten (10) days after the appointment of the

Interim Monitor, Respondent DSM shall execute an

agreement that, subject to the prior approval of the

Commission, confers on the Interim Monitor all the rights

and powers necessary to permit the Interim Monitor to

monitor Respondents’ compliance with the relevant

requirements of the Orders in a manner consistent with the

purposes of the Orders. 
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D. If one or more Interim Monitors are appointed pursuant to

this paragraph or pursuant to the relevant provisions of the

Decision and Order in this matter, Respondent DSM shall

consent to the following terms and conditions regarding

the powers, duties, authorities, and responsibilities of each

Interim Monitor:

1. The Interim Monitor shall have the power and

authority to monitor Respondents’ compliance with

the divestiture and asset maintenance obligations and

related requirements of the Orders, and shall exercise

such power and authority and carry out the duties and

responsibilities of the Interim Monitor in a manner

consistent with the purposes of the Orders and in

consultation with the Commission.

2. The Interim Monitor shall act in a fiduciary capacity for

the benefit of the Commission.

3. The Interim Monitor shall serve until the later of:

a. the completion by Respondent DSM of the divestiture

of all relevant assets required to be divested pursuant

to the Decision and Order in a manner that fully

satisfies the requirements of the Orders and

notification by the Commission-approved Acquirer to

the Interim Monitor that it is both: 1) fully capable of

manufacturing the relevant Feed Enzymes Products

independently of Respondent DSM; and 2) fully

capable of continuing all research and Development

of the Feed Enzymes Products acquired pursuant to a

Divestiture Agreement independently of Respondent

DSM; or

b. the completion by Respondent DSM of the last

obligation under the Orders pertaining to the Interim

Monitor’s service;
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provided, however, that the Commission may extend or modify

this period as may be necessary or appropriate to accomplish

the purposes of the Orders.

4. Subject to any demonstrated legally recognized privilege,

the Interim Monitor shall have full and complete access

to Respondent DSM’s personnel, books, documents,

records kept in the normal course of business, facilities

and technical information, and such other relevant

information as the Interim Monitor may reasonably

request, related to Respondent DSM’s compliance with

its obligations under the Orders, including, but not

limited to, its obligations related to the relevant assets. 

Respondent DSM shall cooperate with any reasonable

request of the Interim Monitor and shall take no action to

interfere with or impede the Interim Monitor's ability to

monitor Respondents’ compliance with the Orders.

5. The Interim Monitor shall serve, without bond or

other security, at the expense of Respondent DSM on

such reasonable and customary terms and conditions

as the Commission may set.  The Interim Monitor

shall have authority to employ, at the expense of

Respondent DSM, such consultants, accountants,

attorneys and other representatives and assistants as

are reasonably necessary to carry out the Interim

Monitor’s duties and responsibilities.

6. Respondent DSM shall indemnify the Interim Monitor

and hold the Interim Monitor harmless against any

losses, claims, damages, liabilities, or expenses arising

out of, or in connection with, the performance of the

Interim Monitor’s duties, including all reasonable fees of

counsel and other reasonable expenses incurred in

connection with the preparations for, or defense of, any

claim, whether or not resulting in any liability, except to

the extent that such losses, claims, damages, liabilities, or

expenses result from misfeasance, gross negligence,
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willful or wanton acts, or bad faith by the Interim

Monitor.

7. Respondent DSM shall report to the Interim Monitor in

accordance with the requirements of this Order to Hold

Separate and Maintain Assets and/or as otherwise

provided in any agreement approved by the Commission. 

The Interim Monitor shall evaluate the reports submitted

to the Interim Monitor by Respondent DSM, and any

reports submitted by the Commission-approved Acquirer

with respect to the performance of Respondents’

obligations under the Orders or the Divestiture

Agreement.  Within one (1) month after the date the

Interim Monitor receives these reports, the Interim

Monitor shall report in writing to the Commission

concerning performance by Respondent DSM of its

obligations under the Orders. 

8. Respondents may require the Interim Monitor and each

of the Interim Monitor’s consultants, accountants,

attorneys and other representatives and assistants to sign

a customary confidentiality agreement; provided,

however, that such agreement shall not restrict the

Interim Monitor from providing any information to the

Commission.

E. The Commission may, among other things, require the

Interim Monitor and each of the Interim Monitor’s

consultants, accountants, attorneys and other representatives

and assistants to sign an appropriate confidentiality

agreement related to Commission materials and information

received in connection with the performance of the Interim

Monitor’s duties.

F. If the Commission determines that the Interim Monitor has

ceased to act or failed to act diligently, the Commission may

appoint a substitute Interim Monitor in the same manner as

Order

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 137

77



provided in this Paragraph or the relevant provisions of the

Decision and Order in this matter.

G. The Commission may on its own initiative, or at the

request of the Interim Monitor, issue such additional

orders or directions as may be necessary or appropriate to

ensure compliance with the requirements of the Orders.

H. The Interim Monitor appointed pursuant to this Order to

Hold Separate and Maintain Assets or the relevant

provisions of the attached Decision and Order in this

matter may be the same person appointed as a Divestiture

Trustee pursuant to the relevant provisions of this Order to

Hold Separate and Maintain Assets.

V.

IT IS FURTHER ORDERED that within thirty (30) days

after the date this Order to Hold Separate and Maintain Assets

becomes final, and every thirty (30) days thereafter until

Respondent DSM has fully complied with its obligations to

assign, grant, license, divest, transfer, deliver or otherwise convey

relevant assets as required by Paragraph II.A. of the related

Decision and Order in this matter, Respondent DSM shall submit

to the Commission a verified written report setting forth in detail

the manner and form in which it intends to comply, is complying,

and has complied with this Order to Hold Separate and Maintain

Assets and the related Decision and Order; provided, however,

that, after the Decision and Order in this matter becomes final, the

reports due under this Order to Hold Separate and Maintain Assets

may be consolidated with, and submitted to the Commission at the

same time as, the reports required to be submitted by Respondent

DSM pursuant to Paragraph V.A. of the Decision and Order.

VI.

IT IS FURTHER ORDERED that Respondents shall notify

the Commission at least thirty (30) days prior to any proposed

change in the corporate Respondents such as dissolution,
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assignment, sale resulting in the emergence of a successor

corporation, or the creation or dissolution of subsidiaries or any

other change in the corporation that may affect compliance 

obligations arising out of this Order to Hold Separate and

Maintain Assets.

VII.

IT IS FURTHER ORDERED that for the purposes of

determining or securing compliance with this Order to Hold

Separate and Maintain Assets, and subject to any legally

recognized privilege, and upon written request with reasonable

notice to Respondent DSM made to its principal United States

office, Respondent DSM shall permit any duly authorized

representatives of the Commission:

A. Access, during office hours of Respondent DSM and in the

presence of counsel, to all facilities, and access to inspect

and copy all books, ledgers, accounts, correspondence,

memoranda and all other records and documents in the

possession or under the control of Respondent DSM

relating to compliance with this Order to Hold Separate

and Maintain Assets; and 

B. Upon five (5) days' notice to Respondent DSM and without

restraint or interference from Respondent DSM, to interview

officers, directors, or employees of Respondent DSM, who

may have counsel present, regarding such matters.

VIII.

IT IS FURTHER ORDERED that this Order to Hold

Separate and Maintain Assets shall terminate on the earlier of:

A. Three (3) Business Days after the Commission withdraws

its acceptance of the Consent Agreement pursuant to the

provisions of Commission Rule 2.34, 16 C.F.R. § 2.34; or
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B. The day after the divestiture of all of the Feed Enzymes

Assets, as described in and required by the attached

Decision and Order, is completed.
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APPENDIX A

TO THE ORDER TO HOLD SEPARATE AND MAINTAIN

ASSETS NOTICE OF DIVESTITURE AND

REQUIREMENT FOR CONFIDENTIALITY

On September 5, 2003, DSM N.V. (“DSM”) and Roche

Holding AG (“Roche”), hereinafter referred to collectively as

“Respondents,” entered into an Agreement Containing Consent

Orders (“Consent Agreement”) with the Federal Trade

Commission (“FTC”) relating to the divestiture of certain assets.

That Consent Agreement includes two orders:  The Decision and

Order and the Order to Hold Separate and Maintain Assets.

The Decision and Order requires DSM to divest to BASF

Aktiengesellschaft (“BASF”) the assets relating to an alliance

between DSM and BASF that was formed in 1994 (“DSM/BASF

Alliance”) for the purposes of researching, developing, producing,

and marketing certain feed enzymes used in animal nutrition. 

These feed enzymes include those marketed under the following

names: Natuphos®, Natugrain®, and Natustarch®.  These assets

are hereinafter referred to as the “DSM/BASF Alliance Assets.” 

Both the Decision and Order and the Order to Hold Separate and

Maintain Assets require Respondents to commit that no

Confidential Business Information relating to the DSM/BASF

Alliance Assets will be disclosed to or used by any employee of

the combined entity formed by the acquisition of Roche’s

Vitamins and Fine Chemicals division (“Combined Entity”).  In

particular, this is to protect such information from being used in

any way for the research, development, formulation, marketing,

distribution, sale or manufacture of any product that competes or

may compete with any product that is marketed by BASF after the

proposed merger.  In particular, those products marketed pursuant

to the alliance between Novozymes A/S and Roche (specifically,

the alliance formed in 2000 by agreement between Novo Nordisk

A/S and F.Hoffmann-La Roche Ltd).  The Novozymes/Roche

alliance also markets and produces various feed enzymes that

compete directly with those marketed by the DSM/BASF
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Alliance.  The Decision and Order also requires the complete

divestiture of ALL documents (including electronically stored

material) that contain Confidential Business Information related to

the DSM/BASF Alliance to BASF.  Accordingly, no employee of

the Combined Entity may maintain copies of documents

containing such information.

Under the Decision and Order, the Respondents are required to

divest the DSM/BASF Alliance Assets to BASF.  Until a

complete divestiture of all of the DSM/BASF Alliance Assets

occurs, the requirements of the second order –  the Order to Hold

Separate and Maintain Assets – are in place to insure the

continued marketability, viability and competitive vigor of the

DSM/BASF Alliance Assets.  This includes preserving the work

force that performs functions related to the DSM/BASF Alliance

Assets.  You are receiving this notice because you are either (i) an

employee with work responsibilities related to the DSM/BASF

Alliance Assets, (ii) an employee for Novo Nordisk, Novozymes,

Roche or the Novozymes/Roche Alliance who has work

responsibilities in some way related to products that compete or

may compete with the DSM/BASF Alliance Assets, or (iii) an

employee or former employee of DSM or Roche who might have

Confidential Business Information in your possession related to

the DSM/BASF Alliance Assets.

All Confidential Business Information related to DSM/BASF

Alliance Assets must be retained and maintained by the persons

involved in the operation of that business on a confidential basis,

and such persons must not provide, discuss, exchange, circulate,

or otherwise disclose any such information to or with any other

person whose employment involves responsibilities unrelated to

the DSM/BASF Alliance Assets (such as persons with job

responsibilities related to DSM or Novozymes/Roche products

that compete or may compete with the DSM/BASF Alliance

Assets).  In addition, any person who possesses such Confidential

Business Information related to the DSM/BASF Alliance Assets

and who becomes involved in the Combined Entity’s business

related to any product that competes or may compete with the
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DSM/BASF Alliance Assets must not provide, discuss, exchange,

circulate, or otherwise disclose any such information to or with

any other person whose employment relates to such businesses. 

Finally, any DSM, Roche, or former DSM or Roche employee

with documents that contain information that he or she believes

might be considered Confidential Business Information related to

the DSM/BASF Alliance Assets and who has not received specific

instructions as to how the documents in his or her possession

should be disposed of should contact the contact person identified

at the end of this notice.

Furthermore, the Decision and Order places restrictions upon

the functions that certain employees of DSM or Roche can

perform for the Combined Entity.  These restrictions will last for

two (2) years for the Product Animal Nutritionist Employees and

Product Marketing Employees, for five (5) years for the Product

Patent Attorneys and Product Research and Development

Employees, and for one (1) year following the end of the Contract

Manufacture period for Product Manufacturing Employees.

Any violation of the Decision and Order, or the Order to Hold

Separate and Maintain Assets may subject DSM, Roche, or the

Combined Entity to civil penalties and other relief as provided by

law.
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APPENDIX B

AGREEMENT CONTAINING CONSENT ORDER

AND PROPOSED DECISION AND ORDER
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Analysis of Agreement Containing Consent Orders to Aid

Public Comment

The Federal Trade Commission (“Commission”) has accepted,

subject to final approval, an Agreement Containing Consent

Orders (“Consent Agreement”) from DSM N.V. (“DSM”) and

Roche Holding AG (and its ultimate parent entity) (“Roche”)

which is designed to remedy the anticompetitive effects of the

acquisition of Roche’s Vitamins and Fine Chemicals division

(“RV&FC”) by DSM.  Under the terms of the Consent

Agreement, the companies would be required to divest DSM’s

phytase business to BASF AG (“BASF”).  The divestiture will

take place no later than ten business days from the date on which

DSM closes its proposed acquisition of RV&FC.

The proposed Consent Agreement has been placed on the

public record for thirty days for receipt of comments by interested

persons.  Comments received during this period will become part

of the public record.  After thirty days, the Commission will again

review the proposed Consent Agreement and the comments

received, and will decide whether it should withdraw from the

proposed Consent Agreement or make final the Decision and

Order (“Order”).

Pursuant to a Share and Asset Purchase Agreement dated

February 10, 2003, and amendments thereto, DSM proposes to

acquire certain voting securities and assets from Roche Holding

AG that together constitute Roche’s Vitamins and Fine Chemicals

division in a transaction valued at approximately $1.9 billion.  The

Commission’s Complaint alleges that the proposed acquisition, if

consummated, would constitute a violation of Section 7 of the

Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the

Federal Trade Commission Act, as amended, 15 U.S.C. § 45, in

the worldwide market for the research, development, manufacture,

and sale of the feed enzyme phytase.  The proposed Consent

Agreement will remedy the alleged violations by replacing the

competition in the phytase market that would otherwise have been

eliminated by the proposed acquisition.
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Phytase is an enzyme added to poultry and swine feed to

promote the digestibility of phosphorous and other nutrients that

are vital to efficient livestock production.  Without the addition of

phytase, monogastric (i.e. single-stomach) animals like pigs and

chickens lack the ability to digest much of the phosphorous

contained in animal feed.  The phosphorous that is unavailable for

digestion simply passes through the livestock undigested and is

ultimately excreted in the manure.  By “unlocking” this

phosphorous for digestion, phytase has the dual benefit of

ensuring that the animals receive the benefit of these vital

nutrients, while at the same time reducing the environmental

impact caused by runoff from livestock production.  Given its

unique advantages, as well as the significant cost savings

associated with using phytase, it is highly unlikely that phytase

customers would switch to any other method of supplementing

phosphorous in animal feed, even if the prices of phytase were to

increase significantly.

The worldwide market for phytase is highly concentrated.

DSM, together with its alliance partner, BASF, pioneered the

phytase market in 1996, and today remains the largest supplier of

phytase in the world, with 2002 sales of approximately $80

million.  Roche, with its alliance partner Novozymes, is the only

significant competitor to the DSM/BASF alliance, with 2002

phytase sales of approximately $59 million.  Together, these two

competing alliances dominate the phytase market, controlling over

90% of the $150 million worldwide market for phytase.

The proposed acquisition would have a significant adverse

effect on competition in the worldwide market for phytase.  Prior

to this acquisition, the DSM/BASF and Novozymes/Roche

alliances competed vigorously for sales in the growing phytase

market, resulting in substantial price discounting for phytase

customers.  Each alliance also invested significant resources in

research and development efforts designed to improve its own

products, in order to keep pace with similar investments being

made by the other alliance.  The proposed acquisition would link

these two, previously independent, alliances, enabling them to
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coordinate their actions and eliminate the head-to-head

competition between the only two significant competitors in the

worldwide phytase market.  In doing so, the proposed acquisition

would allow DSM to exercise market power, thereby increasing

the likelihood that phytase customers would be forced to pay

higher prices and that innovation and product quality in this

market would suffer.

Entry into the phytase market is difficult, time consuming, and

ultimately unlikely to deter or counteract the competitive effects

likely to result from the acquisition.  Any company attempting to

enter the phytase market faces serious obstacles in developing a

phytase enzyme that does not infringe the various patents held by

the market incumbents.  This development process alone generally

takes three to ten years, even for an experienced enzyme producer. 

In addition, the FDA approval process in the United States can

take at least one to two years, and regulatory approval in Europe

generally takes even longer.  There are significant economies of

scale associated with phytase production, and because sales in the

United States and Europe each account for a significant portion of

the total phytase market, it is difficult, or impossible, for a

potential entrant to achieve viable scale until approvals are

obtained in those two jurisdictions.  Finally, the process of

convincing customers to switch to a new, untested, phytase

enzyme is a difficult and lengthy one, often requiring customer

validation testing that can take up to two additional years.

The proposed Consent Agreement effectively remedies the

acquisition’s anticompetitive effects in the worldwide market for

phytase by requiring DSM to divest its phytase business to BASF

no later than ten business days after DSM closes its proposed

acquisition of RV&FC.  This business consists of, among other

things, phytase related intellectual property, phytase scientific and

regulatory material, phytase manufacturing technology, books and

records, and other assets used in the research, development,

manufacturing, marketing and sale of phytase.  BASF is well-

positioned to take over these assets and become an independent

competitor in the phytase market.  As DSM’s phytase alliance
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partner, BASF already has primary responsibility for marketing

and selling the phytase enzyme produced by DSM, and customers

already associate this product with BASF, not DSM.  Further,

BASF already has intimate knowledge of DSM’s research,

development, and manufacturing efforts related to phytase, and is

well-positioned to take over these responsibilities.  Finally, BASF

poses no separate competitive concern as an acquirer of the

phytase assets.  For these reasons, the Commission is satisfied that

BASF is a well-qualified purchaser of the divested assets. 

The proposed Consent Agreement contains several provisions

designed to ensure that the divestiture is successful.  In order to

reduce or eliminate any delay in pending research projects, the

Consent Agreement requires that DSM provide technical

assistance with ongoing research projects at BASF’s request for a

period of six months while these projects are being transferred to

BASF.  The Consent Agreement further requires DSM to contract

manufacture phytase, at BASF’s request, for up to two years.  This

provision is designed to eliminate any delay or interruption in

BASF’s ability to serve customers in the phytase market.  In

addition, the Consent Agreement requires DSM to provide BASF

with the opportunity to enter into employment contracts with

certain key employees, and requires DSM to provide certain

employees with financial incentives to accept employment with

BASF.  For a period of one year, the Consent Agreement also

prohibits DSM from hiring any BASF employee with

responsibilities related to phytase.  Finally, the Consent

Agreement establishes firewalls designed to prevent information

relating to the DSM/BASF phytase business from flowing to the

Novozymes/Roche alliance. 

To preserve the full economic viability, marketability, and

independence of the phytase assets pending divestiture, the

Consent Agreement includes an Order to Hold Separate and

Maintain Assets.  This Order contains a number of provisions

designed to ensure that the viability and competitiveness of the

divested assets are not diminished prior to divestiture.  Pursuant to

this Order, the Commission has appointed  KPMG, LLP as
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Interim Monitor to oversee the asset transfer and to ensure that

DSM is expeditiously complying with its obligations under the

Consent Agreement.  The KPMG team is headed by John Ellison,

who has over 30 years of experience in auditing and investigative

work, and has acted as Monitor in several other divestitures for

the European Commission.  Mr. Ellison is supported by

knowledgeable personnel, including a leading technical expert in

the field of enzymes.

In order to ensure that the Commission remains informed about

the status of the pending divestiture, and about efforts being made

to accomplish the divestiture, the Consent Agreement requires

DSM to submit a status report to the Commission within thirty

days after the Order becomes final, and every thirty days thereafter

until DSM has fully complied with the Commission’s Order.

The purpose of this analysis is to facilitate public comment on

the proposed Consent Agreement, and it is not intended to

constitute an official interpretation of the proposed Consent

Agreement or to modify its terms in any way.

Analysis

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 137

89



IN THE MATTER OF

MEMORIAL HERMANN HEALTH NETWORK

PROVIDERS

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF

SEC. 5 OF THE FEDERAL TRADE COM MISSION ACT

Docket C-4104; File No. 0310001

Complaint, January 8, 2004--Decision, January 8, 2004

This consent order addresses practices used by Respondent Memorial Hermann

Health Network Providers, a nonprofit corporation that contracts with third-

party payors for the provision of medical services on behalf of its

approximately 3,000 participating physicians, who are licensed to practice

medicine in the State of Texas, and who are engaged in the business of

providing medical services to patients in the Houston metropolitan area.  The

order, among other things, prohibits the respondent from entering into or

facilitating agreements among  physicians (1) to negotiate on behalf of any

physician with any payor; (2) to deal, refuse to deal, or threaten to refuse to deal

with any payor; (3) regarding any term upon which any physicians deal, or are

willing to deal, with any payor; and (4) not to deal individually with any payor

or through any arrangement other than the respondent.  The order also prohibits

the respondent from exchanging or facilitating the transfer of information

among physicians concerning any physician’s willingness to deal with a payor,

or the terms or conditions, including price  terms, on which the physician is

willing to deal.  In addition, the order prohibits the Respondent from attempting

to engage in – or encouraging, pressuring, inducing, or attempting to induce any

person to  engage in - any action prohibited by the order.  The order also

requires the respondent, for three years, to notify the Commission at least 60

days prior to entering into any arrangement under which the respondent will act

as a messenger or agent on behalf of physicians with payors regarding

contracts.  In addition, the order requires the respondent to terminate, without

penalty, any payor contracts that it had entered into during the period at issue,

at any such payor’s request.

Participants

For the Commission: Alan Loughnan, Barbara Anthony, Anne

R. Schenof, Daniel P. Ducore, D. Bruce Hoffman, Thomas R.

Iosso, and Louis Silvia, Jr.

For the Respondent: Daniel L. Wellington, Fulbright &

Jaworski L.L.P.
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COMPLAINT

Pursuant to the provisions of the Federal Trade Commission

Act, as amended, 15 U.S.C. § 41 et seq., and by virtue of the

authority vested in it by said Act, the Federal Trade Commission,

having reason to believe that Memorial Hermann Health Network

Providers (hereinafter “MHHNP”) has violated Section 5 of the

Federal Trade Commission Act, 15 U.S.C. § 45, and it appearing

to the Commission that a proceeding by it in respect thereof would

be in the public interest, hereby issues this Complaint stating its

charges in that respect as follows:

NATURE OF THE CASE

1. This matter concerns MHHNP’s actions to orchestrate and

implement agreements among competing physicians on the

prices they would accept from health plans and other third-

party payors (“payors”) in the greater Houston, Texas area.

The challenged actions of MHHNP had the purpose and

effect of increasing prices paid for physician services in the

greater Houston area. 

RESPONDENT

2. MHHNP is a non-profit corporation, organized, existing, and

doing business under and by virtue of the laws of Texas, with

its office and principal address at 9401 Southwest Freeway,

Houston, Texas 77074. 

3. MHHNP has approximately 3000 participating physician

members (hereinafter “physician“members”) who are licensed

to practice medicine in the State of Texas and engaged in the

business of providing medical services to patients in the

Houston metropolitan area (hereinafter “Houston area”).

Complaint

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 137

91



4. Except to the extent that competition has been restrained as

alleged herein, the physician members of MHHNP have been,

and are now, in competition with each other for the provision

of physician services.

JURISDICTION

5. MHHNP’s general business activities and those of the

physician members who utilize MHHNP’s services, including

the acts and practices herein alleged, are in or affecting

“commerce” as defined in Section 4 of the Federal Trade

Commission Act, as amended, 15 U.S.C. § 44. 

6. MHHNP is a corporation within the meaning of Section 4 of

the FTC Act.  Although MHHNP’s articles of incorporation

and by-laws designate Memorial Hermann Healthcare System,

a non-profit corporation, as its “sole member” for purposes of

Texas corporation law, the physician members of MHHNP are

members of the corporation within the meaning of Section 4 of

the FTC Act.  MHHNP engages in substantial activities for the

pecuniary benefit of its for-profit physician members.

7. MHHNP is governed by its Board of Directors, which includes

16 “Voting Directors,” all of whom are physician members. 

These Board  members are elected by MHHNP’s physician

members, subject to the ultimate approval of its sole member.

OVERVIEW OF MARKET AND PHYSICIAN

COMPETITION

8. MHHNP regularly and in the ordinary course of business

classifies its physicians as “physician members,” and conducts

its business affairs in a manner that demonstrates that the

physician members are “members” of MHHNP.  To participate

in MHHNP’s network and utilize MHHNP’s contract

negotiation and other services, a physician member must

complete a MHHNP “Membership Application” and sign a

“Network Participation Agreement.”  MHHNP’s “Membership
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and Credentialing Committee,” a 13-member panel of board

members and appointees, evaluates the physician’s credentials

and recommends to the board the physician’s eligibility for

membership.

9. Physician members, through their elected representatives on

the board, actively participate in MHHNP’s management and

business operations.  Among other things, the board develops

guidelines for negotiating, reviewing, approving, rejecting,

terminating, and renewing payor contracts; approves price

terms for dealing with payors; establishes procedures for

credentialing MHHNP’s physician members; and establishes

certain billing and payment procedures for physician members.

10. MHHNP’s activities substantially advance its physician

members’ economic interests.  These activities include

negotiating payor contracts, including price and price-

related terms; group purchasing; continuing medical

education; and engaging in marketing on behalf of its

physician members. 

11. Physicians often contract with payors to establish the terms

and conditions, including price terms, under which the

physicians will render services to the payors’ subscribers. 

Physicians entering into such contracts often agree to lower

compensation in order to obtain access to additional patients

made available by the payors’ relationship with insureds. 

These contracts may reduce third-party payors’ costs, enable

them to lower the price of insurance, and reduce out-of-

pocket medical expenditures by subscribers to the payors’

health insurance plans.

12. Absent agreements among competing physicians on the

terms, including price, on which they will provide services

to enrollees in payors’ health care plans, competing

physicians decide individually whether to enter into payor 
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contracts to provide services to their subscribers or

enrollees, and what prices they will accept pursuant to such

contracts.

13. Medicare’s Resource Based Relative Value System

(hereinafter “RBRVS”) is a system used by the United

States Centers for Medicare and Medicaid Services to

determine the amount to pay physicians for the services they

render to Medicare patients.  The RBRVS approach

provides a method to determine fees for specific services.

In general, payors in the Houston area contract with

individual physicians or groups at a price level specified in

the RBRVS, plus a markup or a discount based on some

percentage of that price (e.g., “110% or 95% of 2001

RBRVS”).

14. To be competitively marketable in the Houston area, a

payor’s health insurance plan must include in its physician

network a large number of primary care physicians and

specialists who practice in the Houston area.  Many of the

primary care physicians and specialists who practice in the

Houston area are physician members of MHHNP.

15. Competing physicians sometimes use a “messenger” to

facilitate the establishment of contracts between themselves

and payors in ways that do not constitute or facilitate an

unlawful agreement on fees and other competitively

significant terms.  Such an arrangement, however, will not

avoid constituting or facilitating a horizontal agreement if

the “messenger” or an agent negotiates fees and other

competitively significant terms on behalf of the participating

physicians, or facilitates the physicians’ coordinated

responses to contract offers by, for example, electing not to

convey a payor’s offer to them based on the agent’s, or

collectively the participants’, opinion on the

appropriateness, or lack thereof, of the offer.
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FORMATION AND OPERATION OF MHHNP

16. MHHNP was incorporated in 1982 under the name

Memorial Healthnet Providers, Inc.  In 2000, its name was

changed to MHHNP.  Before 1999, MHHNP engaged in

risk contracting with some payors.  In 1999 or 2000,

MHHNP terminated all existing risk contracts with payors

on behalf of its physician members, and renegotiated such

contracts to be non-risk contracts–i.e., contracts that do not

involve financial risk sharing by physicians through

arrangements such as fee withholds or capitation.  MHHNP

has not subsequently entered into any risk contracts with any

payors.  In negotiating non-risk contracts with payors for its

physician members, MHHNP has sought, and has often

obtained, higher fees and other more advantageous terms

than those physician members, negotiating unilaterally,

could have obtained.

17. To participate in MHHNP’s payor contracts, a physician

member enters into a “Network Participation Agreement”

with MHHNP, granting MHHNP the authority to arrange

for his or her services to be provided to persons covered by

payors pursuant to agreements between MHHNP and the

payors.  Individual physician members may opt into or out

of any particular contract negotiated between MHHNP and a

particular payor, but each physician member agrees to

participate in a reasonable number of payor plans as a

condition of continued participation in MHHNP.

MHHNP’S ILLEGAL ACTS AND PRACTICES

18. MHHNP has regularly negotiated with payors the fees and

other terms relating to the medical care its physician

members offer to persons covered by the payors. At the

direction of its Board, MHHNP has actively bargained with

payors, often proposing and counter-proposing applicable

fee schedules, among other terms. 

Complaint

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 137

95



19. MHHNP periodically has polled its physician members,

asking each to disclose the minimum fee, typically stated in

terms of a percentage of RBRVS, that he or she would

accept in return for providing medical services pursuant to

future MHHNP-payor agreements.  The Board then has

calculated minimum acceptable fees for use in payor

negotiations, based in part on the information received from

physician members concerning their future pricing

intentions.  The Board has generally set minimum fees at

levels which at least 40% of the physician members have

indicated would be acceptable to them.  Often, MHHNP has

begun discussions with a payor regarding a possible contract

for physician services by informing the payor that its

physician members have minimum fees, which MHHNP

provides.  MHHNP has then stated that it will not enter into

or otherwise forward to its physician members any payor

offer that does not satisfy those fee minimums.  In some

instances, payors have reformulated or revised their planned

or proposed fee schedules to satisfy MHHNP’s stated fee

minimums, thereby resulting in payor fee offers that exceed

the fees that would have been offered absent the

participating physicians’ agreement and MHHNP

negotiations with payors on behalf of its physician

members.

20. In other instances, MHHNP has responded to payor

proposals that included fee schedules that did not meet

MHHNP physician members’ minimum fees for services to

be provided, by advising the payors of the established fee

minimums and instructing them to resubmit the proposals

with fee schedules satisfying those minimums.  At other

times, MHHNP has rejected the payors’ proposed offers,

and counter-proposed fee schedules at prices at or above its

physician members’ agreed-to minimums, and otherwise

actively bargained with payors as to fees to be paid

MHHNP’s physician members.  As a result, payors
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sometimes have either submitted new offers with higher

fees or accepted the higher fees counter-proposed by

MHHNP on behalf of its physician members.

21. In at least one instance, at the direction of its Board,

MHHNP solicited from its physician members the response

they wanted MHHNP to give a payor, who had approached

MHHNP with an offer. The physician members were told

that the Board already had rejected the payor’s offer because

it was below the minimum threshold level previously set

pursuant to physician member surveys.  Although the payor

had asked MHHNP to messenger its latest offer to

MHHNP’s physician members for individual opt-in/opt-out

decisions, MHHNP instead polled each of its physician

members to determine whether or not the Board should

accept the latest payor offer.  A large majority of physician

members voted to agree with the Board’s decision to reject

the offer.  MHHNP then rejected the payor’s offer and

explicitly refused to forward the offer to any of its physician

members, whether or not the proposed fees were above any

given physician's stated minimum acceptable fees. 

Following that refusal and numerous communications

between MHHNP, its physician members, and others

attacking the payor’s fee proposal as “below market,” the

payor increased proposed fees to the MHHNP fee

minimums.  Only then did MHHNP enter into a contract

and forward the agreement to its physician members,

affording them the option to participate (or not) in the

payor’s offer.

22. In addition, while seeking to negotiate fees on behalf of its

physician members, MHHNP has discouraged and

prevented payors and participating physicians from

negotiating directly with one another.  In at least one

instance, after MHHNP fee negotiations with a payor broke

down, MHHNP discouraged individual physician members

from signing individual participation agreements with the

payor.  This increased the pressure on the payor to contract
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for the services of MHHNP’s physician members through

MHHNP, at higher proposed fees.  The payor ultimately

yielded to that pressure and contracted with MHHNP and its

physician members at increased fee levels.

23. MHHNP has on occasion prior to 2000 entered into

contracts with payors for physician services that contain a

term prohibiting the payor from negotiating individual

contracts with MHHNP physician members for a period of

several months after either MHHNP or the payor terminates

the contract that provided for reimbursement for the services

of MHHNP physician members.  On other occasions,

MHHNP has sought the agreement of other payors to a

contract term of this sort.  Such a contract term interferes

with the ability of a payor to terminate a contract with

MHHNP and seek individual agreements with its physician

members at lower fee levels.

RESTRAINT OF TRADE

24. The conduct of MHHNP constitutes combined or concerted

action by its physician members.  MHHNP, acting as a

combination of competing physicians, has acted to restrain

competition by, among other things:

A. facilitating, negotiating, entering into, and implementing

agreements among its physician members on price and

other competitively significant terms;

B. refusing to deal with payors except on collectively agreed-

upon terms;

C. seeking or entering into contracts with third-party payors

that restrict the payors’ freedom to enter into contracts with

individual physicians following termination of a group

contract with MHHNP; and
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D. negotiating prices and other competitively significant

terms in payor contracts for MHHNP’s physician

members, and refusing to submit payor offers to its

physician members that do not conform to MHHNP’s

standards for contracts.

LACK OF SIGNIFICANT EFFICIENCIES

25. The acts and practices described in Paragraphs 18 through

23, including MHHNP’s negotiation of fees and other

competitively significant terms of contracts, have not been

and are not, reasonably related to any efficiency-enhancing

integration.

ANTICOMPETITIVE EFFECTS

26. Respondent MHHNP’s actions as described in Paragraphs

18 through 23 of this Complaint have had, or tend to have,

the effect of restraining trade unreasonably and hindering

competition in the provision of physician services in the

Houston area in the following ways, among others:

A. price and other forms of competition among Respondent

MHHNP’s physician members were unreasonably

restrained;

B. prices for physician services were increased; and 

C. health plans, employers, and individual consumers were

deprived of the benefits of competition among physicians.

27. The combination, conspiracy, acts, and practices described

above constitute unfair methods of competition in violation

of Section 5 of the Federal Trade Commission Act, as

amended, 15 U.S.C. § 45.  Such combination, conspiracy,

acts, and practices, or the effects thereof, are continuing and
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will continue or recur in the absence of the relief herein

requested.

WHEREFORE, THE PREMISES CONSIDERED, the

Federal Trade Commission on this eighth day of January, 2004,

issues its Complaint against Respondent MHHNP.
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DECISION AND ORDER

The Federal Trade Commission (“Commission”), having

initiated an investigation of certain acts and practices of Memorial

Hermann Health Network Providers (“MHHNP”), hereinafter 

referred to as Respondent, and Respondent having been furnished

thereafter with a copy of the draft of Complaint that counsel for

the Commission proposed to present to the Commission for its

consideration and which, if issued, would charge Respondent with

violations of Section 5 of the Federal Trade Commission Act, as

amended, 15 U.S.C. § 45; and

Respondent, its attorney, and counsel for the Commission

having thereafter executed an Agreement Containing Consent

Order to Cease and Desist (“Consent Agreement”), containing an

admission by Respondent of all the jurisdictional facts set forth in

the aforesaid draft of Complaint, a statement that the signing of

said Consent Agreement is for settlement purposes only and does

not constitute an admission by Respondent that the law has been

violated as alleged in such Complaint, or that the facts as alleged

in such Complaint, other than jurisdictional facts, are true, and

waivers and other provisions as required by the Commission’s

Rules; and

The Commission having thereafter considered the matter and

having determined that it had reason to believe that Respondent

has violated said Act, and that a Complaint should issue stating its

charges in that respect, and having accepted the executed Consent

Agreement and placed such Consent Agreement on the public

record for a period of thirty (30) days for the receipt and

consideration of public comments, and having duly considered the

comment received from an interested person pursuant to

Commission Rule 2.34, 16 C.F.R. § 2.34, now in further

conformity with the procedure described in Commission Rule

2.34, the Commission hereby issues its Complaint, makes the

following jurisdictional findings, and issues the following Order:
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1. Respondent Memorial Hermann Health Network Providers

is a not-for-profit corporation, organized, existing, and

doing business under and by virtue of the laws of the State

of Texas, with its principal address at 9401 Southwest

Freeway, Houston, Texas  77074.

2. The Federal Trade Commission has jurisdiction of the

subject matter of this proceeding and of the Respondent, and

the proceeding is in the public interest.

ORDER

I.

IT IS ORDERED that, as used in this Order, the following

definitions shall apply:

A. “Respondent” means Memorial Hermann Health Network

Providers, its officers, directors, employees, agents,

representatives, successors, and assigns; and the

subsidiaries, divisions, groups, and affiliates controlled by

it, and the respective officers, directors, employees, agents,

representatives, successors, and assigns of each.

B. ”Medical group practice” means a bona fide, integrated firm

in which physicians practice medicine together as partners,

shareholders, owners, members, or employees, or in which

only one physician practices medicine.

C. ”Participate” in an entity means (1) to be a partner,

shareholder, owner, member, or employee of such entity, or

(2) to provide services, agree to provide services, or offer to

provide services, to a payor through such entity.  This

definition applies to all tenses and forms of the word

“participate,” including, but not limited to, “participating,”

“participated,” and “participation.”
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D. “Payor” means any person that pays, or arranges for

payment, for all or any part of any physician or hospital

services for itself or for any other person.  Payor includes

any person that develops, leases, or sells access to networks

of physicians or hospitals.

E. “Person” means both natural persons and artificial persons,

including, but not limited to, corporations, unincorporated

entities, and governments.

F. “Physician” means a doctor of allopathic medicine (“M.D.”)

or a doctor of osteopathic medicine (“D.O.”).

G. “Preexisting contract” means a contract that was in effect on

the date of the receipt by a payor that is a party to such

contract of notice sent by a Respondent, pursuant to

Paragraph IV.B. of this Order, of such payor’s right to

terminate such contract.

H. “Principal address” means either (1) primary business

address, if there is a business address, or (2) primary

residential address, if there is no business address.

I. “Qualified clinically-integrated joint arrangement” means an

arrangement to provide physician services in which:

 1. all physicians who participate in the arrangement

participate in active and ongoing programs of the

arrangement to evaluate and modify the practice patterns

of, and create a high degree of interdependence and

cooperation among, the physicians who participate in the

arrangement, in order to control costs and ensure the

quality of services provided through the arrangement; and

  2. any agreement concerning price or other terms or

conditions of dealing entered into by or within the

arrangement is reasonably necessary to obtain significant

efficiencies through the arrangement.
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J. “Qualified risk-sharing joint arrangement” means an

arrangement to provide physician services in which:

1. all physicians who participate in the arrangement share

substantial financial risk through their participation in the

arrangement and thereby create incentives for the physicians

who participate to jointly control costs and improve quality

by managing the provision of physician services such as

risk-sharing involving:

a. the provision of physician services to payors at a

capitated rate;

b. the provision of physician services for a predetermined

percentage of premium or revenue from payors;

c. the use of significant financial incentives (e.g.,

substantial withholds) for physicians who participate to

achieve, as a group, specified cost-containment goals; or

d. the provision of a complex or extended course of

treatment that requires the substantial coordination of

care by physicians in different specialties offering a

complementary mix of services, for a fixed,

predetermined price, where the costs of that course of

treatment for any individual patient can vary greatly due

to the individual patient’s condition, the choice,

complexity, or length of treatment, or other factors; and

2. any agreement concerning price or other terms or conditions

of dealing entered into by or within the arrangement is

reasonably necessary to obtain significant efficiencies

through the arrangement.

II.

IT IS FURTHER ORDERED that Respondent, directly or

indirectly, or through any corporate or other device, in connection
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with the provision of physician services in or affecting commerce,

as “commerce” is defined in Section 4 of the Federal Trade

Commission Act, 15 U.S.C. § 44, cease and desist from:

A. Entering into, adhering to, participating in, maintaining,

organizing, implementing, enforcing, or otherwise

facilitating any combination, conspiracy, agreement, or

understanding between or among any physicians:

1. To negotiate on behalf of any physician with any payor;

2. To deal, refuse to deal, or threaten to refuse to deal with any

payor;

3. Regarding any term, condition, or requirement upon which

any physician deals, or is willing to deal, with any payor,

including, but not limited to, price terms; or

4. Not to deal individually with any payor, or not to deal with

any payor through any arrangement other than Respondent’s

arrangements;

B. Exchanging or facilitating in any manner the exchange or

transfer of information among physicians concerning any

physician’s willingness to deal with a payor, or the terms or

conditions, including price terms, on which the physician is

willing to deal with a payor;

C. Attempting to engage in any action prohibited by

Paragraphs II.A. or II.B. above; and

D. Encouraging, suggesting, advising, pressuring, inducing, or

attempting to induce any person to engage in any action that

would be prohibited by Paragraphs II.A. through II.C.

above.

PROVIDED HOWEVER,  that nothing in this Paragraph II

shall prohibit any agreement involving, or conduct by,
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Respondent, that is reasonably necessary to form, participate in, or

take any action in furtherance of a qualified risk-sharing joint

arrangement or qualified clinically integrated joint arrangement,

or that solely involves physicians in the same medical group

practice.

III.

IT IS FURTHER ORDERED that, for three (3) years from

the date this Order becomes final, Respondent shall notify the

Secretary of the Commission in writing (“Notification”) at least

sixty (60) days prior to entering into any arrangement with any

physicians that provides the terms or conditions pursuant to which

the Respondent is to act as a messenger, or as an agent on behalf

of any physicians with any payor regarding contracts.  The

Notification shall include the identity of each proposed physician

participant; the proposed geographic area in which the proposed

arrangement will operate; a copy of any proposed physician

participation agreement; a description of the proposed

arrangement’s purpose and function; a description of any resulting

efficiencies expected to be obtained through the arrangement; and

a description of procedures to be implemented to limit possible

anticompetitive effects, such as those prohibited by this Order. 

Notification is not required for Respondent’s subsequent acts as a

messenger pursuant to an arrangement for which such Notification

has been given.  Notification also is not required for changes in

the number or identity of the physicians participating in an

arrangement for which such Notification has been given.  Receipt

by the Commission from Respondent of any Notification,

pursuant to this Paragraph III, is not to be construed as a

determination by the Commission that any action described in

such Notification does or does not violate this Order or any law

enforced by the Commission.
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IV.

IT IS FURTHER ORDERED that Respondent shall:

A. Within thirty (30) days after the date on which this Order

becomes final, send by first-class mail, with delivery

confirmation, a copy of this Order and the Complaint to:

1. each physician who participates, or has participated at any

time since January 1, 1999, in Respondent, and

2. each officer, director, manager, and employee of

Respondent;

B. Within thirty (30) days after the date on which this Order

becomes final, send by first-class mail, with delivery

confirmation, copies of this Order, the Complaint, and the

notice specified in Appendix A to this Order, to the chief

executive officer of each payor that Respondent has been in

contact with since January 1, 1999, regarding contracting for

the provision of physician services;

C. Terminate, without penalty or charge, and in compliance with

any applicable laws, any preexisting contract with any payor

for the provision of physician services, upon receipt by

Respondent of a written request to terminate such contract

from any payor that is a party to the contract or that pays for the

physician services provided through the contract.  Provided,

however, that nothing contained herein shall affect the

operation of any preexisting contract provision pertaining to

continuation of patient care for patients undergoing a  course of

treatment, or payment therefor, following termination of the

preexisting contract.

D.  For a period of three (3) years after the date this Order

becomes final:
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1. Distribute by first class mail, with delivery confirmation, a

copy of this Order and the Complaint to:

a. each physician who begins participating in Respondent,

and who did not previously receive a copy of this Order

and the Complaint, within thirty (30) days of the time

that such participation begins;

b. each payor that contracts with Respondent for the

provision of physician services, and that did not

previously receive a copy of this Order and the

Complaint, within thirty (30) days of the time that such

payor enters into such contract; and 

c. each person who becomes an officer, director, manager,

or employee of Respondent, and who did not previously

receive a copy of this Order and the Complaint, within

thirty (30) days of the time that he or she assumes such

responsibility;

2. Annually publish in an official annual report or newsletter

sent to all physicians who participate in Respondent, a copy

of this Order and the Complaint with such prominence as is

given to regularly featured articles.

3. Notify the Commission at least thirty (30) days prior to any

proposed change in Respondent, such as dissolution,

assignment, sale resulting in the emergence of a successor

company or corporation or the creation or dissolution of

subsidiaries or any other change in Respondent that may

affect compliance obligations arising out of this Order.

V.

IT IS FURTHER ORDERED that Respondent shall file a

verified written report within sixty (60) days after the date this

Order becomes final, annually thereafter for three (3) years on the

anniversary of the date this Order becomes final, and at such other
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times as the Commission may by written notice require, setting

forth:

A. In detail, the manner and form in which Respondent has

complied and is complying with this Order;

B. The name, address, and telephone number of each

physician, medical group practice, and other group of

physicians that Respondent has represented or advised with

respect to their dealings with any payor in connection with

the provision of physician services;

C. The name, address, and telephone number of each payor

with which Respondent has a contract.

VI.

IT IS FURTHER ORDERED that Respondent shall notify

the Commission of any change in its principal address within

twenty (20) days of such change in address.

VII.

IT IS FURTHER ORDERED that, for the purpose of

determining or securing compliance with this Order, Respondent

shall permit any duly authorized representative of the

Commission:

A. Access, during office hours and in the presence of counsel,

to inspect and copy all books, ledgers, accounts,

correspondence, memoranda, calendars, and other records

and documents in its possession, or under its control,

relating to any matter contained in this Order; and

B. Upon five (5) days’ notice to Respondent, and in the

presence of counsel, and without restraint or interference

from it, to interview officers, directors, or employees of

Respondent.

Decision and Order

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 137

109



VIII.

IT IS FURTHER ORDERED that this Order shall terminate

on January 8, 2024.
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Analysis of Agreement Containing Consent Orders to Aid

Public Comment

The Federal Trade Commission has accepted, subject to final

approval, an agreement containing a proposed consent order with

Memorial Hermann Health Network Providers (“Respondent” or

“MHHNP”).  The agreement settles charges that Respondent

violated Section 5 of the Federal Trade Commission Act, 15

U.S.C. § 45, by facilitating and implementing agreements among

MHHNP members on price and other competitively significant

terms; refusing to deal with payors except on collectively agreed-

upon terms; and negotiating uniform fees and other competitively

significant terms in payor contracts and refusing to submit to

members payor offers that do not conform to Respondent’s

standards for contracts. 

The proposed consent order has been placed on the public

record for 30 days to receive comments from interested persons. 

Comments received during this period will become part of the

public record.  After 30 days, the Commission will review the

agreement and the comments received, and will decide whether it

should withdraw from the agreement or make the proposed order

final.  The purpose of this analysis is to facilitate public comment

on the proposed order. The analysis is not intended to constitute

an official interpretation of the agreement and proposed order, or

to modify their terms in any way.  Further, the proposed consent

order has been entered into for settlement purposes only and does

not constitute an admission by Respondent that it violated the law

or that the facts alleged in the complaint (other than jurisdictional

facts) are true.  The allegations in the Commission’s proposed

complaint are summarized below.

The Complaint

Respondent MHHNP is a nonprofit corporation that contracts

with third-party payors for the provision of medical services on

behalf of its approximately 3,000 participating physicians. 

MHHNP is organized and operated to further the pecuniary
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interests of those physicians, who are licensed to practice

medicine in the State of Texas and who are engaged in the

business of providing medical services to patients in the Houston

metropolitan area (hereinafter “Houston area”).

Physicians often contract with third-party payors, such as

insurance companies and preferred provider organizations.  The

contracts typically establish the price and other terms under which

the physicians will render services to the payors’ subscribers. 

Contracting physicians often agree to accept lower-than-

customary compensation from these third-party payors to gain

access to additional patients through the payor.  Thus, these

contracts may reduce payor costs, and may result in lower medical

care costs to the payor’s subscribers.

Absent agreements among competing physicians, each

competing physician decides for him or herself whether, and on

what price and other terms, the physician will contract with third-

party payors to provide medical services to the payors’

subscribers.  To be competitively marketable in the Houston area,

a payor must include in its physician network a large number of

primary care physicians (PCPs) and specialists who practice in the

Houston area.  Many of the PCPs and specialists who practice in

the Houston area are members of MHHNP.  Accordingly, many

payors concluded that they could not establish a viable physician

network in areas in which MHHNP physicians are concentrated

without including a large number of MHHNP physicians in that

network.

Sometimes a network of competing physicians uses an agent to

convey to payors information, obtained from each of its

participating physicians individually, about fees and other

significant contract terms that the physicians are willing to accept. 

In other instances, the agent may convey all payor contract offers

to network physicians, with each physician then unilaterally

deciding whether to accept or reject each offer.  These "messenger

model" arrangements, which are described in the 1996 Statements

of Antitrust Enforcement Policy in Health Care jointly issued by
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the Federal Trade Commission and U.S. Department of Justice

(see http://www.ftc.gov/reports/hlth3s.htm), can facilitate

contracting between physicians and payors and minimize the costs

of providing medical care, without fostering agreements among

competing physicians on fees and other competitively sensitive

terms.  The messenger may not, consistent with the competitive

model, negotiate fees and other competitively significant terms on

behalf of the participating physicians, nor facilitate the physicians’

coordinated responses to contract offers, for example, by electing

not to convey a payor’s offer to the physicians based on the

messenger’s opinion of the acceptability or appropriateness of the

offer.

Rather than acting simply as a “messenger,” MHHNP engaged

in collective negotiations on its members’ behalf with third party

payors.  MHHNP’s improper collective negotiations included

actively bargaining with third-party payors by proposing and

counter-proposing fee schedules (among other terms), gathering

fee information from its members and using that information to

negotiate prices, refusing to messenger proposals it deemed

unacceptable on price and other terms, and, to maintain its

bargaining power, on occasion discouraging its participating

physicians from entering into unilateral agreements with third-

party payors.  For example, MHHNP periodically polled its

physician members, asking each to disclose the minimum fee that

he or she would accept in return for providing medical services

pursuant to future MHHNP-payor agreements. MHHNP would

then calculate minimum acceptable fees for use in payor

negotiations, based in part on the information received from

physician members concerning their future pricing intentions, and

would often begin discussions regarding a possible contract for

physician services by informing the payor of these minimum fees,

and stating that it would not enter into or otherwise forward to its

physician members any payor offer that did not satisfy those fee

minimums.

In the course of its collective price negotiations with payors,

MHHNP in fact often did not convey to its physician members
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payor offers that provided for fees that did not satisfy MHHNP’s

Board of Directors.  MHHNP instead demanded, and often

received, more favorable fee and other contract terms–terms that

third-party payors would not have offered to MHHNP’s

participating physicians had those physicians engaged in

unilateral, rather than collective, negotiations with the payors. 

Only after the third-party payor acceded to fee and other contract

terms acceptable to MHHNP, would MHHNP convey the payor’s

proposed contract to MHHNP’s participating physicians for their

consideration. For example, in one instance MHHNP refused a

payor’s request to messenger an offer MHHNP’s Board deemed

unacceptable. Instead, MHHNP notified its members that it had

rejected the offer because it was below the minimum acceptable

fee level previously set pursuant to physician member surveys,

and then “polled” its members to determine whether or not they

agreed with the Board’s decision to reject the offer.  A majority of

physician members voted to agree with the Board’s decision, and

MHHNP then again rejected the payor’s offer and explicitly

refused to forward the offer to any of its physician members. 

Subsequently, the payor increased its proposed fees to the

MHHNP fee minimums, and MHHNP then entered into a contract

with the payor and messengered the agreement to its physician

members, affording them the option to participate (or not) in the

payor’s offer.

Since the end of 2000, MHHNP and its members have entered

only into fee-for-service agreements with payors, pursuant to

which MHHNP and its members did not undertake financial risk-

sharing.  Further, MHHNP members have not integrated their

practices to create significant potential efficiencies.  MHHNP’s

joint negotiation of fees and other competitively significant terms

has not been, and is not, reasonably related to any efficiency-

enhancing integration.  Instead, MHHNP’s acts and practices have

restrained trade unreasonably and hindered competition in the

provision of physician services in the Houston area in the

following ways, among others: price and other forms of

competition among MHHNP’s members were unreasonably

restrained; prices for physician services were increased; and health
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plans, employers, and individual consumers were deprived of the

benefits of competition among physicians.  Thus, MHHNP’s

conduct has harmed patients and other purchasers of medical

services by restricting choice of providers and increasing the price

of medical services.

The Proposed Consent Order

The proposed consent order is designed to prevent recurrence

of the illegal concerted actions alleged in the complaint while

allowing Respondent and its members to engage in legitimate

joint conduct.

Paragraph II.A prohibits Respondent from entering into or

facilitating agreements among physicians: (1) to negotiate on

behalf of any physician with any payor; (2) to deal, refuse to deal,

or threaten to refuse to deal with any payor; (3) regarding any term

upon which any physicians deal, or are willing to deal, with any

payor; and (4) not to deal individually with any payor or through

any arrangement other than MHHNP.

Paragraph II.B prohibits Respondent from exchanging or

facilitating the transfer of information among physicians

concerning any physician’s willingness to deal with a payor, or the

terms or conditions, including price terms, on which the physician

is willing to deal.

Paragraph II.C prohibits Respondent from attempting to engage

in any action prohibited by Paragraph II.A or II.B.  Paragraph II.D

prohibits Respondent from encouraging, pressuring, inducing, or

attempting to induce any person to engage in any action that

would be prohibited by Paragraphs II.A through II.C.

Paragraph II contains a proviso that allows Respondent to engage

in conduct that is reasonably necessary to the formation or

operation of a “qualified risk-sharing joint arrangement” or a

“qualified clinically-integrated joint arrangement,” or that solely

involves physicians in the same medical group practice.
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Paragraph III requires MHHNP, for a period of three years after

the order becomes final, to notify the Commission at least 60 days

prior to entering into any arrangement under which MHHNP will

act as a messenger or agent on behalf of physicians with payors

regarding contracts.  This provision will allow the Commission to

review any future MHHNP policy or practice that MHHNP plans

to implement with payors before such a policy or practice is

implemented with respect to any particular payor.

Paragraphs IV.A and IV. B require MHHNP to distribute the

complaint and order to its members, payors with which it

previously contracted, and specified others.  Paragraph IV.C

requires MHHNP to terminate, without penalty, any payor

contracts that it had entered into during the collusive period, at

any such payor’s request.  This provision is intended to eliminate

the effects of Respondent’s joint price setting.  Paragraph IV.C

also contains a proviso to preserve payor contract provisions

defining post-termination obligations relating to continuity of care

during a previously begun course of treatment.

The remaining provisions of the proposed order impose

complaint and order distribution, reporting, and other compliance-

related provisions.  For example, Paragraph IV. D requires

MHHNP to distribute copies of the Complaint and Order to

incoming MHHNP members, payors that contract with MHHNP

for the provision of physician services, and incoming MHHNP

officers, directors, and employees.  Further, Paragraph V requires

MHHNP to file periodic reports with the Commission detailing

how MHHNP has complied with the Order.  Paragraph VII

authorizes Commission staff to obtain access to Respondent’s

records and officers, directors, and employees for the purpose of

determining or securing compliance with the Order.  The

proposed order will expire in 20 years.
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IN THE MATTER OF

AMERICA ONLINE, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF

SEC. 5 OF THE FEDERAL TRADE COM MISSION ACT

Docket C-4105; File No. 0023000

Complaint, January 28, 2004--Decision, January 28, 2004

This consent order addresses the manner in which Respondents America

Online, Inc. (“AOL”)  – and its wholly owned subsidiary, CompuServe

Interactive Services, Inc. – handled requests from subscribers to AOL’s Internet

access service who wanted to cancel their Internet access service, and operated

the "CompuServe $400 Rebate program," under which consumers received a

$400 cash rebate toward the purchase of an eligible computer if they contracted

for three years of CompuServe Internet service.  The order, among o ther things,

requires the respondents to establish and maintain appropriate measures for

ensuring that consumer requests to cancel any such online service or continuity

program are promptly processed, and that billing will cease prior to the next

billing cycle.  The order also prohibits the respondents from continuing to

charge any subscriber who has requested cancellation of any covered service or

continuity program, unless respondents first obtain the subscriber's express

informed consent, preceded by clear and conspicuous disclosure of certain

specified information, including the pricing plan to which the subscriber is

agreeing.  In addition, the order requires the respondents to mail confirmation

notices and cancellation request forms to subscribers who request the

cancellation of any internet or online service and who are then recorded as

having agreed to continue their subscriptions.  The order also prohibits the

respondents from making any representation about the time in which certain

rebates will be mailed, or otherwise provided to purchasers – unless they have a

reasonable basis for the representation at the time it is made – and from failing

to provide any such rebate within the time specified or, if no time is specified,

within thirty days.

Participants

For the Commission: Michael Ostheimer, Laura Sullivan,

Sydney Knight, Heather Hippsley, Mary Koelbel Engle, Louis

Silversin, Gerard R. Butters and Paul A. Pautler.

For the Respondents: William C. MacLeod and John E.

Villafranco, Collier Shannon Scott, PLLC.
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COMPLAINT

The Federal Trade Commission, having reason to believe that

America Online, Inc. ("respondent AOL"), and CompuServe

Interactive Services, Inc. ("respondent CompuServe"),

corporations (collectively, "respondents"), have violated the

provisions of the Federal Trade Commission Act, and it appearing

to the Commission that this proceeding is in the public interest,

alleges:

1. Respondent America Online, Inc. is a Delaware corporation

with its principal office or place of business at 22000 AOL Way,

Dulles, Virginia 20166.

2. Respondent CompuServe Interactive Services, Inc. is a

Delaware corporation and a wholly owned subsidiary of America

Online, Inc., with its principal office or place of business at 5000

Arlington Centre Boulevard, Columbus, Ohio 43220.  America

Online, Inc. controls the acts and practices of its subsidiary

CompuServe Interactive Services, Inc.

3. Respondents have developed, advertised, promoted, offered for

sale, sold, and distributed to the public Internet access services,

including America Online Internet service ("AOL Internet

Service") and CompuServe Internet service ("CompuServe

Internet Service").

4. The acts and practices of respondents alleged in this complaint

have been in or affecting commerce, as "commerce" is defined in

Section 4 of the Federal Trade Commission Act.

5. Respondent AOL has offered various subscription plans for its

AOL Internet Service, including, but not limited to, month-to-

month subscription plans that entail automatically charging

consumers monthly subscription fees until the consumers cancel

their Internet service accounts.
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6. During the AOL Internet Service registration process, a series

of screens are displayed to consumers, including a screen that

contains the America Online Member Agreement ("Agreement").

The Agreement, portions of which are attached hereto as Exhibit

A, includes the following statements:

Exhibit A: America Online Member Agreement

The America Online Member Agreement is a legal

document that details your rights and obligations as an AOL

member.  You cannot become an AOL member until you

have accepted the terms of the Member Agreement.

. . . .

You can cancel your membership by delivering notice to

AOL's Customer Service Department at 1-888-265-8008, by

sending your cancellation request via US mail to:  AOL, PO

Box 1600, Ogden UT 84401, or by fax at 1-801-622-7969. 

Cancellation will take effect within 72 hours of receipt of

your request, and AOL will send you written confirmation.

7. Most AOL subscribers who wanted to cancel their Internet

service called AOL's customer service department.  The

responsibilities of AOL's customer service representatives

included trying to retain subscribers who requested cancellation of

their Internet service.  AOL failed to implement appropriate

measures to ensure that all customers' requests for cancellation

were properly executed. As a result, in numerous instances,

subscribers who requested cancellation were not cancelled and

continued to be charged monthly service fees.

8. Respondent AOL's practice described in Paragraph 7 has

caused substantial injury to consumers, which was not outweighed

by any countervailing benefits to consumers or competition and

was not reasonably avoidable by consumers.

9. Respondents AOL and CompuServe developed the

"CompuServe $400 Rebate program" whereby consumers

Complaint

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 137

119



received a $400 cash rebate toward the purchase of any eligible

computer, if they contracted for three years of CompuServe

Internet Service at a cost of $21.95 per month, or for a total cost

of $790.20.  In connection with the CompuServe $400 rebate

program, respondents promised to provide rebate checks within 8-

10 weeks, and in some cases, 45 days.

10. After receiving rebate requests in conformance with

Paragraph 9, respondents failed to deliver the rebates to

consumers within the promised time period.  Respondents

extended the time period in which they would deliver the rebates

to consumers without consumers agreeing to this extension of

time.

11.  Respondents' practice described in Paragraphs 9 and 10 has

caused substantial injury to consumers, which was not outweighed

by any countervailing benefits to consumers or competition and

was not reasonably avoidable by consumers.

12. The acts and practices of respondents as alleged in this

complaint constitute unfair acts or practices in or affecting

commerce in violation of Section 5(a) of the Federal Trade

Commission Act.

THEREFORE, the Federal Trade Commission this twenty-

eighth day of January, 2004, has issued this complaint against

respondents.
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DECISION AND ORDER

The Federal Trade Commission having initiated an

investigation of certain acts and practices of the respondents

named in the caption hereof, and the respondents having been

furnished thereafter with a copy of a draft of complaint which the

Bureau of Consumer Protection proposed to present to the

Commission for its consideration and which, if issued by the

Commission, would charge respondents with violation of the

Federal Trade Commission Act; and

The respondents, their attorneys, and counsel for Federal Trade

Commission having thereafter executed an agreement containing a

consent order, an admission by the respondents of all the

jurisdictional facts set forth in the aforesaid draft of complaint, a

statement that the signing of said agreement is for settlement

purposes only and does not constitute an admission by

respondents that the law has been violated as alleged in such

complaint, or that the facts as alleged in such complaint, other

than jurisdictional facts, are true and waivers and other provisions

as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and

having determined that it had reason to believe that the

respondents have violated the said Act, and that complaint should

issue stating its charges in that respect, and having thereupon

accepted the executed consent agreement and placed such

agreement on the public record for a period of thirty (30) days for

the receipt and consideration of public comments, and having duly

considered the comments received from interested persons

pursuant to § 2.34 of its Rules, now in further conformity with the

procedure prescribed in § 2.34 of its Rules, the Commission

hereby issues its complaint, makes the following jurisdictional

findings and enters the following order:

1. Respondent America Online is a Delaware corporation with its

principal office or place of business at 22000 AOL Way, Dulles,

Virginia 20166.
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CompuServe is a Delaware corporation with its principal office

or place of business at 5000 Arlington Centre Boulevard,

Columbus, Ohio 43220.  It is a wholly owned subsidiary of

respondent America Online.

2. The Federal Trade Commission has jurisdiction of the subject

matter of this proceeding and of the respondents, and the

proceeding is in the public interest.

ORDER

DEFINITIONS

For purposes of this Order, the following definitions shall

apply:

1. "Continuity Program" shall mean any plan, arrangement, or

system pursuant to which a consumer receives periodic provisions

of services or shipments of products without prior notification by

the seller before each service period or shipment, regardless of any

trial or approval period allowing the consumer to be reimbursed

for or return the service or product.

2. "Significant period of time," with regard to usage of any

Internet service or online service, shall mean a period of time that

exceeds thirty (30) minutes.

3. "Rebate" shall mean cash, instant savings, instant credit, or

credit towards future purchases, offered to consumers who

purchase products or services from respondents, which is provided

at the time of purchase, or subsequent to the purchase.

4. "Online service" shall mean any service which enables a

consumer to connect, via modem or otherwise, to a computer

network or other electronic network that provides access to

content or features available only to that service's members.
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5. "Receiving a properly completed request" shall mean the time

at which the respondents receive from the rebate applicant all the

information and materials required by the express terms of the

rebate offer.

6. Unless otherwise specified, "respondents" shall mean America

Online and CompuServe, their successors and assigns, and their

officers, agents, representatives, and employees.

7. "Commerce" shall mean as defined in Section 4 of the Federal

Trade Commission Act, 15 U.S.C. § 44.

I.

IT IS ORDERED that respondents, directly or through any

corporation, subsidiary, division, or other device, in connection

with the advertising, promotion, offering for sale, sale, or

distribution of any Internet or online service, or any other product

or service that is sold by means of a continuity program, shall

establish and maintain appropriate measures for ensuring that

consumers' requests for cancellation of such service or continuity

program are promptly processed and that billing for such product

or service will cease prior to the next billing cycle.

II.

IT IS FURTHER ORDERED that respondents, directly or

through any corporation, subsidiary, division, or other device, in

connection with the advertising, promotion, offering for sale, sale,

or distribution of any Internet or online service, or any other

product or service that is sold by means of a continuity program,

shall not continue to charge any subscriber for such service or

continuity program who:

1. has requested cancellation of such service or continuity

program; and
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2. is recorded as having agreed to continue to be a subscriber

to such service or continuity program,

unless respondents:

A. First obtain the express informed consent of each such

subscriber to continue to subscribe to such service or

continuity program.

Provided, that a subscriber's consent will be deemed to be

informed for the purpose of this Part II only if the

respondents clearly and conspicuously disclose, before the

subscriber consents to continued billing, the following:

i. a description of the pricing plan of the service or

continuity program to which the subscriber is agreeing,

including periodic charges and any additional usage

charges that may apply;

ii. if the subscriber is being given a period of free service or

continuity program shipments, the date on which the

subscriber will be next billed for the service or continuity

program, if he or she does not take further steps to

cancel;

iii. that the subscriber will be sent a confirmation notice

within five (5) business days.

Provided further, that a subscriber's consent will be deemed

to be express for the purpose of this Part II only if the

respondents obtain the informed consent in a manner which

clearly evidences that the subscriber is consenting to

continued billing for the service or continuity program.

B. In the case of an Internet or online service, send the

Confirmation Notice and Cancellation Request Form,

attached hereto as Attachment A, to each such subscriber,

according to the following instructions:
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1. An exact copy of Attachment A shall be sent by first

class mail, within five (5) business days from the date on

which each such subscriber is recorded as having agreed

to continue to be charged for, or continue to be a

subscriber to, such service to the last known address of

each such subscriber.

2. The front of the envelope transmitting Attachment A

shall be in the form set forth in Attachment B to this

order.  The phrase "IMPORTANT: Confirmation of

continued service,"shall appear on the front of the

envelope in typeface equal or larger in size to 16 point. 

The words "Forward & Address Correction  Requested"

shall appear in the upper left-hand corner of each

envelope, one-quarter of an inch beneath the name and

logo of the service and the return address.  Except as

otherwise provided by this order, no information other

than that required by this Part shall be included in or

added to the above items, nor shall any other material be

transmitted therewith.

3. Respondents also shall mail the appropriate Confirmation

Notice and Cancellation Request Form to any such

subscriber whose mailing is returned by the U.S. Postal

Service as undeliverable and for whom respondent

thereafter obtains a corrected address via the National

Change of Address ("NCOA") registry.  Respondents

shall retain a NCOA licensee to update the addresses of

such subscribers under this subpart by processing the

subscribers through the NCOA database.  The mailing

required by this subpart shall be made within five (5)

business days of respondent's receipt of a corrected

address or information identifying each such subscriber.

C. Respondents shall cancel the Internet or online service of

subscribers who are notified pursuant to subpart B of this

Part and who submit via U.S. mail or facsimile the

Cancellation Request Form set forth in Attachment A with
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a valid account validator and signature.  Cancellations

would occur within 72 hours of respondents’ receipt of the

cancellation request.

D. In the case of an Internet or online service, reimburse all

fees for such service that any subscriber incurred

subsequent to the date on which he or she was recorded as

having agreed to continue to be charged for, or continue to

be a subscriber to, such service, if such subscriber:

1. requests a cancellation of such service within thirty (30)

days of the date of the mailing of the confirmation notice

that is required by subpart B of this Part; and

2. the subscriber did not use such service for a significant

period of time after he or she was recorded as having

agreed to continue to be charged for, or continue to be a

subscriber to, such service.

E. In the case of a continuity program other than Internet or

online service, send the Confirmation Notice attached hereto

as Attachment C, to each such subscriber, according to the

following instructions:

1. If the subscriber has an active Internet or online service

account with respondents, an exact copy of Attachment C

shall be sent by e-mail to such subscriber’s primary or

master e-mail account within five (5) business days from

the date on which such subscriber is recorded as having

agreed to continue to be charged for, or continue to be a

subscriber to, such continuity program.  The subject line

of the e-mail transmitting Attachment C shall read

"IMPORTANT: Confirmation of continued [name of

continuity program]."  The identification of the sender of

the e-mail will be identical to that used on other e-mails

sent by respondents to subscribers.
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2. If the continuity program subscriber does not have an

active Internet or online service account with

respondents, an exact copy of Attachment C shall be sent

by first class mail, within five (5) business days from the

date on which each such subscriber is recorded as having

agreed to continue to be charged for, or continue to be a

subscriber to, such continuity program service to the last

known address of each such subscriber.  The front of the

envelope transmitting Attachment C shall be in the form

set forth in Attachment D to this order.  The phrase

"IMPORTANT: Confirmation of continued [Name of

continuity program],"shall appear on the front of the

envelope in typeface equal or larger in size to 16 point. 

The words "Forward & Address Correction  Requested"

shall appear in the upper left-hand corner of each

envelope, one-quarter of an inch beneath the return

address.

Provided, however, respondents need not send a separate

Confirmation Notice pursuant to this subpart with respect

to a continuity program if: a) the subscriber to such

continuity program requested cancellation of Internet or

online service at the same time the subscriber requested

cancellation of such continuity program, b) respondents

send the subscriber a Confirmation Notice pursuant

subpart B of this part, and c) respondents cancel such

continuity program when Internet or online service

subscribers submit Cancellation Request Forms pursuant

to subpart C of this part.

F. Provide a method through which subscribers who are

notified pursuant to subpart E of this Part are able to cancel

such continuity program via telephone or U.S. mail. 

Cancellations would occur within 72 hours of respondents’

receipt of the cancellation request.
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III.

IT IS FURTHER ORDERED that respondents, directly or

through any corporation, subsidiary, or other device, in connection

with the advertising, promotion, offering for sale, sale, or

distribution of any Internet or online service and the offering of a

rebate, shall not:

A. make any representation, in any manner, expressly or by

implication, about the time in which any rebate will be

mailed, or otherwise provided to purchasers unless, at the

time the representation is made, respondents have a

reasonable basis for such representation; or

B. fail to provide any rebate within the time specified or, if no

time is specified, within thirty (30) days of receiving a

properly completed request for such rebate.

IV.

IT IS FURTHER ORDERED that respondents, and their

successors and assigns, shall maintain and upon request make

available for copying:

A. For five (5) years after the last date of dissemination of any

representation covered by this order:

1. All advertisements and promotional materials containing

the representation;

2. All materials that were relied upon in disseminating the

representation; and

3. All tests, reports, studies, surveys, demonstrations, or

other evidence in their possession or control that

contradict, qualify, or call into question the

representation, or the basis relied upon for the
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representation, including complaints and other

communications with consumers or with governmental

or consumer protection organizations;

B. For each request for cancellation of any Internet service or

online service, or continuity program, made by subscribers

through the means provided for in Part II.C of the order, a

record of the name and identification number of the

employee who recorded the subscriber as having agreed to

continue to be charged for, or continue to be a subscriber to,

such service or continuity program, and the date on which

such subscriber was recorded as having agreed to continue

to be charged for, or continue to be a subscriber to, such

service or continuity program;

C. A record of the number of reimbursements issued each

month to former subscribers pursuant to Part II.D of the

order; and

D. All consumer complaints received by respondents directly

or indirectly through a third party in the prior three (3) year

period, whether written, written memorializations of oral

communications, or electronic mail, that relate or refer to:

1. respondents' failure to cancel or delay in cancelling any

Internet or online service, or any other product or service

that is sold by means of a continuity program; or

2. any dispute about charges for any such product or

service; and

respondents' responses to such complaints, including

information related to any reimbursements issued by

respondents.  For any such complaint or response that is

communicated orally, respondents shall maintain a written

memorialization of such complaint or response.

Decision and Order

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 137

                          130



V.

IT IS FURTHER ORDERED that respondents, and their

successors and assigns, shall deliver a copy of this order to all

current and future principals, officers, directors, and managers,

and to all current and future employees, agents, and

representatives having responsibilities with respect to the subject

matter of this order.  Respondents shall deliver this order to

current personnel within thirty (30) days after the date of service

of this order, and to future personnel within thirty (30) days after

the person assumes such position or responsibilities.

VI.

IT IS FURTHER ORDERED that respondents, and their

successors and assigns, shall notify the Commission at least thirty

(30) days prior to any change in the corporation that may affect

compliance obligations arising under this order, including, but not

limited to, a dissolution, assignment, sale, merger, or other action

that would result in the emergence of a successor corporation; the

creation or dissolution of a subsidiary, parent, or affiliate that

engages in any acts or practices subject to this order; the proposed

filing of a bankruptcy petition; or a change in the corporate name

or address. Provided, however, that, with respect to any proposed

change in the corporation about which respondent learns less than

thirty (30) days prior to the date such action is to take place,

respondent shall notify the Commission as soon as is practicable

after obtaining such knowledge.  All notices required by this Part

shall be sent by certified mail to the Associate Director, Division

of Enforcement, Bureau of Consumer Protection, Federal Trade

Commission, 600 Pennsylvania Avenue, N.W., Washington, D.C.

20580.

  VII.

IT IS FURTHER ORDERED that respondents, and their

successors and assigns, shall, within sixty (60) days after service

of this order, and at such other times as the Federal Trade
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Commission may require, file with the Commission a report, in

writing, setting forth in detail the manner and form in which they

have complied with this order.

VIII.

This order will terminate on January 28, 2024, or twenty (20)

years from the most recent date that the United States or the

Federal Trade Commission files a complaint (with or without an

accompanying consent decree) in federal court alleging any

violation of the order, whichever comes later; provided, however,

that the filing of such a complaint will not affect the duration of:

A. Any Part in this order that terminates in less than twenty

(20) years;

B. This order's application to any respondent that is not named

as a defendant in such complaint; and

C. This order if such complaint is filed after the order has

terminated pursuant to this Part.

Provided, further, that if such complaint is dismissed or a federal

court rules that the respondents did not violate any provision of

the order, and the dismissal or ruling is either not appealed or

upheld on appeal, then the order will terminate according to this

Part as though the complaint had never been filed, except that the

order will not terminate between the date such complaint is filed

and the later of the deadline for appealing such dismissal or ruling

and the date such dismissal or ruling is upheld on appeal.
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ATTACHMENT A  — FRONT

[To be printed on Company letterhead]

[DATE]

[NAME AND ADDRESS OF RECIPIENT]

[E-MAIL ADDRESS/USER NAME, IF APPLICABLE]

Re: [UNIQUE ACCOUNT IDENTIFIER]

Dear [RECIPIENT’S NAME]:

On behalf of [AMERICA ONLINE, INC. OR COMPUSERVE

INTERACTIVE SERVICES, INC.], thank you for agreeing to continue

your subscription to [NAME OF INTERNET OR ONLINE SERVICE].

We look forward to providing you with the highest quality of

service.

This letter confirms that on [DATE] you agreed to continue your

[NAME OF SERVICE].  Your service will be continued and you will

be charged [PRICING PLAN] per [TIME PERIOD] as agreed. [IF

ADDITIONAL HOURLY OR OTHER USAGE CHARGES APPLY TO THIS

PRICING PLAN, DESCRIBE THOSE CHARGES].  [IF SUBSCRIBER

ACCEPTED AN OFFER OF A CERTAIN PERIOD OF FREE SERVICE

INSERT THE FOLLOWING SENTENCE:  These charges will resume

after your [PERIOD OF TIME] of free service expire(s) on [DATE],

unless you contact us to cancel your subscription before this date.]

[IF SUBSCRIBER ACCEPTED REDEEMABLE AOL SERVICE CREDITS

INSERT THE FOLLOWING SENTENCES: As discussed, we will provide

[NUMBER OF CREDITS] Service Awards to your Award Center account. 

To redeem: Go to AOL Keyword: “Award Center” and click the

“Redeem Service Award Now” button.  Remember to redeem your

Service Award before [NEXT BILLING DATE] to avoid membership fees

and that your Service Awards expire on [DATE], 6 months from date of

issuance.] If you subscribe to any premium services, you will

continue to enjoy them and will be billed accordingly. [IF

SUBSCRIBER ACCEPTED REDEEMABLE AOL SERVICE CREDITS

INSERT THE FOLLOWING SENTENCE: The Service Awards you will

receive only apply to your monthly membership fees and not to

premium services.]   If you need further assistance or have any

questions about your current services, please call our Billing

Department at [TELEPHONE NUMBER].

If our records are incorrect and you wish to cancel your [NAME OF

SERVICE] membership, you can fully complete and send the

cancellation form on the reverse side of this letter to us at

[COMPANY ADDRESS] or fax it to us at [TELEPHONE NUMBER].



Within [NUMBER] days of receipt of your request, we will mail

you confirmation of your cancellation.

Thank you for choosing to stay with [NAME OF SERVICE] and

giving us the opportunity to show you how the [NAME OF SERVICE]

experience is now better than ever.

Sincerely,

[SIGNATURE]

[NAME PRINTED]

ATTACHMENT A  — BACK

CANCELLATION

REQUEST

[UNIQUE ACCOUNT IDENTIFIER]

DATE:

BILLING

CONTACT’S NAME:

BILLING

CONTACT’S

ADDRESS:



For security purposes,

please provide one of

the following three

account validators:
(1) the primary or master

screen name,

(2) the last 4 digits of the

credit card, checking

account, or telephone

number to which the

account is billed, or

(3) the answer to your

Account Security Question.

I called to cancel my [NAME OF SERVICE].  I did not

wish to continue my [NAME OF SERVICE].  Please

cancel my account upon receipt of this request.

SIGNAT

URE:

Note: to ensure cancellation of your [NAME OF SERVICE] account

you must provide an account validator and sign your name.



IMPORTANT: Confirmation

of continued service

ATTACHMENT B

NOTICE LETTER ENVELOPE

[Name and logo of service]

[Company address]

Forward & Address Correction Requested

Window Envelope

[The following statement is to appear in a box, on the front of

the envelope in black with a white background, in extra large

typeface equal or larger in size to 16 point, bold type face]



ATTACHMENT C

Dear [Recipient’s name]:

Our records indicate that on [date] you agreed to continue your

[name continuity program].  Your subscription will be

continued and you will be charged [description of pricing plan].

If our records are incorrect and you wish to cancel your [name

of continuity program] membership, you may call us at ((xxx)

xxx-xxxx) or write us at [address].

Within [number] days of receipt of your request, we will e-mail

you confirmation of your cancellation.

Thank you for choosing to continue your [name of service].

Sincerely,

[Name printed]



IMPORTANT: Confirmation

of continued [name of service

or continuity program]

ATTACHMENT D

NOTICE LETTER ENVELOPE

[Company Name]

[Company address]

Forward & Address Correction Requested

Window Envelope

[The following statement is to appear in a box, on the front of

the envelope in black with a white background, in extra large

typeface equal or larger in size to 16 point, bold type face]



Analysis of Proposed Consent Order To Aid Public Comment

The Federal Trade Commission has accepted, subject to final

approval, an agreement containing a consent order from America

Online, Inc. ("AOL") and its wholly owned subsidiary,

CompuServe Interactive Services, Inc. ("CompuServe").

The proposed consent order has been placed on the public

record for thirty (30) days for receipt of comments by interested

persons. Comments received during this period will become part

of the public record.  After thirty (30) days, the Commission will

again review the agreement and the comments received, and will

decide whether it should withdraw from the agreement or make

final the agreement's proposed order.

This matter concerns the respondents' Internet access services. 

According to the FTC complaint, most subscribers to AOL's

Internet service who wanted to cancel their service called AOL's

customer service department.  The responsibilities of AOL's

customer service representatives included trying to retain

subscribers who requested cancellation of their Internet service. 

The complaint alleges that AOL failed to implement appropriate

measures to ensure that all customers' requests for cancellation

were properly executed and that as a result, in numerous instances,

subscribers who requested cancellation were not cancelled and

continued to be charged monthly service fees.  According to the

complaint, this constituted an unfair business practice.

The complaint further alleges that AOL and CompuServe

developed the "CompuServe $400 Rebate program" whereby

consumers received a $400 cash rebate toward the purchase of an

eligible computer, if they contracted for three years of

CompuServe Internet service.  In connection with the rebate

program, respondents promised to provide rebate checks within 8-

10 weeks, and in some cases, 45 days.  According to the

complaint, after receiving rebate requests in conformance with the

offer, respondents extended the time period in which they would

deliver the rebates without consumers agreeing to this extension
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of time and failed to deliver the rebates to consumers within the

promised time period.  According to the complaint, this

constituted an unfair business practice.

The proposed consent order contains provisions designed to

prevent AOL and CompuServe from engaging in similar acts and

practices in the future.  Specifically, Parts I and II address the

cancellation of any Internet or online service, or any other product

or service sold by means of a continuity program.  Part I of the

proposed order requires respondents to establish and maintain

appropriate measures for ensuring that consumers' requests for

cancellation of any such service or continuity program are

promptly processed and that billing will cease prior to the next

billing cycle.

Part II.A. of the proposed order prohibits respondents from

continuing to charge any subscriber who has requested

cancellation of any covered service or continuity program, even if

the subscriber is recorded as having agreed to continue to be a

subscriber, unless respondents first obtain the subscriber's express

informed consent.  For the subscriber's consent to be deemed

"informed,"  the respondents must clearly and conspicuously

disclose, before the subscriber consents, certain specified

information, including a description of the pricing plan to which

the subscriber is agreeing.

Part II.B. requires that respondents send a confirmation notice

to any subscriber who has requested cancellation of any Internet or

online service and who is recorded as having agreed to continue to

be a subscriber.  The notices are to be sent by first class mail in

envelopes with "IMPORTANT: Confirmation of continued

service" printed on the front.  The notices confirm that consumers

have agreed to continue their service, inform them of the terms of

their continued service, and give them the opportunity to send

back a cancellation request form, if they do not wish to continue

their service.  Part II.C. requires that respondents cancel the

service of any subscriber who returns the cancellation request

form.
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Part II.D. provides that respondents refund fees to certain

subscribers who return the cancellation request form.  Subscribers

are to be given refunds if they return the form within thirty days of

the mailing of the confirmation notice and do not use the service

for any significant period of time after they were recorded as

having agreed to continue as subscribers.

Part II.E. requires that respondents send a confirmation notice

to any subscriber who has requested cancellation of any continuity

program other than Internet or online service and who is recorded

as having agreed to continue to be a subscriber.  If the subscriber

has an active Internet or online service account with respondents,

the notice can be sent by e-mail.  Otherwise, it is to be sent by first

class mail.  Part II.F. requires that respondents provide a method

through which subscribers who are notified pursuant to Part II.E.

are able to cancel via telephone or U.S. mail.

Part III addresses the delayed rebates allegation and applies to

respondents' offering of a rebate in connection with Internet or

online service.  Part III.A. prohibits the respondents from making

any representation about the time in which any such rebate will be

mailed, or otherwise provided to purchasers, unless they have a

reasonable basis for the representation at the time it is made.  Part

III.B. prohibits respondents from failing to provide any such

rebate within the time specified or, if no time is specified, within

thirty days.

Parts IV through VII of the proposed order are reporting and

compliance provisions. Part VIII is a provision "sunsetting" the

order after twenty years, with certain exceptions. 

The purpose of this analysis is to facilitate public comment on

the proposed order, and it is not intended to constitute an official

interpretation of the agreement and proposed order or to modify in

any way their terms.
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IN THE MATTER OF

GENERAL ELECTRIC COMPANY

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF

SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE FEDERAL TRADE

COMM ISSION ACT

Docket C-4103; File No. 0310097

Complaint, December 18, 2003--Decision, January 28, 2004

This consent order addresses the acquisition by Respondent General E lectric

Company, through its subsidiary, GE Aircraft Engines – the world’s leading

manufacturer of jet engines for military and civil aircraft – of the nondestructive

testing business group of Agfa-Gevaert N.V.  The order requires the respondent

to divest its worldwide Panametrics ultrasonic nondestructive testing products

business – including products such as portable flaw detectors, corrosion

thickness gauges, and precision thickness gauges, which are used to inspect the

structure and tolerance of materials without damaging the materials or

impairing their future usefulness – to R/D Tech, Inc., or to another acquirer

approved by the Commission.  The order also prohibits the respondent, for a

period of one year, from soliciting or inducing any employees or agents of the

ultrasonic NDT  equipment business involved in the  divestiture to terminate

their employment with R/D Tech.  An accompanying O rder to Maintain Assets

requires General Electric to preserve the Panametrics ultrasonic NDT business

as a viab le, competitive and ongoing operation until the divestiture is achieved.

Participants

For the Commission: Joanne C. Lewers, Randall A. Long,

Stephanie C. Bovee, Stephanie A. Parks, Sylvia M. Brooks, Steven

K. Bernstein, Anne R. Schenof, Elizabeth Piotrowski, John Yun,

Jeffrey H. Fischer and Mary T. Coleman.

For the Respondent: Michael N. Sohn and Jonathan I. Gleklen,

Arnold & Porter.

COMPLAINT

Pursuant to the Federal Trade Commission Act and the Clayton

Act, and by virtue of the authority vested in it by said Acts, the

Federal Trade Commission ("Commission"), having reason to

believe that Respondent General Electric Company ("GE"), a
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corporation subject to the jurisdiction of the Commission, has

agreed to acquire certain assets of Agfa-Gevaert N.V. ("Agfa"), a

corporation subject to the jurisdiction of the Commission, in

violation of Section 7 of the Clayton Act, as amended, 15 U.S.C.

§ 18, and Section 5 of the Federal Trade Commission Act ("FTC

Act"), as amended, 15 U.S.C. § 45, and it appearing to the

Commission that a proceeding in respect thereof would be in the

public interest, hereby issues its Complaint, stating its charges as

follows:

I. RESPONDENT

1. Respondent GE is a corporation organized, existing and doing

business under and by virtue of the laws of the State of New York,

with its offices and principal place of business located at 3135

Easton Turnpike, Fairfield, Connecticut 06431.

2. Respondent GE is engaged in, among other things, the

research, development, manufacture, and sale of ultrasonic non-

destructive testing equipment, including portable flaw detectors,

corrosion thickness gages and precision thickness gages.  Non-

destructive testing equipment is used in a wide range of industries

to inspect the structure and tolerance of materials without

damaging the materials or impairing their future usefulness.

3. Respondent GE is, and at all times relevant herein has been,

engaged in commerce, as "commerce" is defined in Section 1 of

the Clayton Act, as amended, 15 U.S.C. § 12, and is a corporation

whose business is in or affects commerce, as "commerce" is

defined in Section 4 of the Federal Trade Commission Act, as

amended, 15 U.S.C. § 44.

II. THE ACQUIRED COMPANY

4. Agfa is a corporation organized, existing and doing business

under and by virtue of the laws of Belgium, with its offices and

principal place of business located at Septestraat 27, B-2640
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Mortsel, Belgium.  Agfa’s principal subsidiary in the United

States is located at 100 Challenger Road, Ridgefield Park, New

Jersey 07660.

5. Agfa is engaged in, among other things, the research,

development, manufacture, and sale of ultrasonic non-destructive

testing equipment, including portable flaw detectors, corrosion

thickness gages and precision thickness gages.

6. Agfa is, and at all times herein has been, engaged in

commerce, as "commerce" is defined in Section 1 of the Clayton

Act, as amended, 15 U.S.C. § 12, and is a corporation whose

business is in or affects commerce, as "commerce" is defined in

Section 4 of the Federal Trade Commission Act, as amended, 15

U.S.C. § 44.

III. THE ACQUISITION

7. GE and Agfa entered into a stock and asset purchase

agreement dated as of January 17, 2003 and amended as of

September 19, 2003 (the "Purchase Agreement") whereby GE

agreed to acquire certain assets of Agfa’s non-destructive testing

equipment business for approximately $437 million in cash (the

"Acquisition").

IV. THE RELEVANT MARKETS

8. For the purposes of this Complaint, the relevant lines of

commerce in which to analyze the effects of the Acquisition are:

a. the research, development, manufacture, and sale of

portable flaw detectors, a type of ultrasonic non-destructive

testing equipment used to detect and characterize internal

defects and anomalies in materials;

b. the research, development, manufacture, and sale of

corrosion thickness gages, a type of ultrasonic non-
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destructive testing equipment used to measure the remaining

wall thickness of parts that are subject to corrosion or

erosion; and 

c. the research, development, manufacture, and sale of

precision thickness gages, a type of ultrasonic non-

destructive testing equipment used to determine the

thickness of smooth, thin materials. 

9.  For the purposes of this Complaint, the United States is the

relevant geographic area in which to analyze the effects of the

Acquisition on the relevant lines of commerce for portable flaw

detectors, corrosion thickness gages, and precision thickness

gages.  Foreign suppliers of these products that have not

established the necessary service and support networks, brand

reputation and customer acceptance in the U.S., are not effective

competitors for U.S. customers.

V. THE STRUCTURE OF THE MARKETS

10. The U.S. market for the research, development,

manufacture, and sale of portable flaw detectors is highly

concentrated as measured by the Herfindahl-Hirschman Index

(“HHI”).  GE and Agfa are the two leading suppliers by far of

portable flaw detectors in the U.S.  The Acquisition would

significantly increase concentration in the U.S. market for the

research, development, manufacture, and sale of portable flaw

detectors.  After the Acquisition, GE would have a market share

of over 70% in this market.

11. The U.S. market for the research, development,

manufacture, and sale of corrosion thickness gages is highly

concentrated as measured by the HHI.  GE and Agfa are the two

leading suppliers by far of corrosion thickness gages in the U.S. 

The Acquisition would significantly increase concentration in the 
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U.S. market for the research, development, manufacture, and sale

of corrosion thickness gages.  After the Acquisition, GE would

have a market share of over 70% in this market. 

12. The U.S. market for the research, development,

manufacture, and sale of precision thickness gages is highly

concentrated as measured by the HHI.  GE and Agfa are the two

leading suppliers by far of precision thickness gages in the U.S. 

The Acquisition would significantly increase concentration in the

U.S. market for the research, development, manufacture, and sale

of precision thickness gages.  After the Acquisition, GE would

have a market share of over 70% in this market.

VI. ENTRY CONDITIONS

13. Entry into each of the relevant markets is a difficult process

because of, among other things, the time and cost associated with

(a) researching and developing portable flaw detectors, corrosion

thickness gages and precision thickness gages; (b) establishing a

service and support network; and (c) developing the necessary

brand reputation and customer acceptance in each of these

markets.

14. New entry into any of the relevant markets sufficient to

deter or counteract the anticompetitive effects described in

Paragraph 17 is unlikely to occur because the costs of entering

each of the relevant markets are high relative to the potential sales

opportunities available to an entrant.

15. New entry into any of the relevant markets sufficient to

deter or counteract the anticompetitive effects described in

Paragraph 17 would not occur in a timely manner because it

would take over two years for an entrant to accomplish the steps

required for entry and to achieve a significant market impact.

16. Expansion by smaller competitors in any of the relevant

markets sufficient to deter or counteract the anticompetitive
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effects described in Paragraph 17 is unlikely to occur in a timely

manner because of, among other things, the time and cost

associated with (a) establishing an effective service and support

network; and (b) developing the necessary brand reputation and

customer acceptance in each of these markets.

VII. EFFECTS OF THE ACQUISITION

17. The effects of the Acquisition, if consummated, may be

substantially to lessen competition and to tend to create a

monopoly in the relevant markets in violation of Section 7 of the

Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the

FTC Act, as amended, 15 U.S.C. § 45, in the following ways,

among others:

a. by eliminating actual, direct, and substantial competition

between GE and Agfa in the U.S. market for the research,

development, manufacture, and sale of portable flaw

detectors, thereby:  (i) increasing the likelihood that GE

would unilaterally exercise market power in this market;

(ii) reducing GE’s incentive to pursue further innovation in

this market; and (iii) increasing the likelihood that portable

flaw detector customers would be forced to pay higher

prices;

b. by eliminating actual, direct, and substantial competition

between GE and Agfa in the U.S. market for the research,

development, manufacture, and sale of corrosion thickness

gages, thereby:  (i) increasing the likelihood that GE would

unilaterally exercise market power in this market; (ii)

reducing GE’s incentive to pursue further innovation in this

market; and (iii) increasing the likelihood that corrosion

thickness gage customers would be forced to pay higher

prices; and

c. by eliminating actual, direct, and substantial competition

between GE and Agfa in the U.S. market for the research,
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development, manufacture, and sale of precision thickness

gages, thereby:  (i) increasing the likelihood that GE would

unilaterally exercise market power in this market; (ii)

reducing GE’s incentive to pursue further innovation in this

market; and (iii) increasing the likelihood that precision

thickness gage customers would be forced to pay higher

prices.

VIII. VIOLATIONS CHARGED

18. The Purchase Agreement described in Paragraph 7

constitutes a violation of Section 5 of the FTC Act, as amended,

15 U.S.C. § 45.

19. The Acquisition described in Paragraph 7, if consummated,

would constitute a violation of Section 7 of the Clayton Act, as

amended, 15 U.S.C. § 18, and Section 5 of the FTC Act, as

amended, 15 U.S.C. § 45.

WHEREFORE, THE PREMISES CONSIDERED, the

Federal Trade Commission on this eighteenth day of December,

2003, issues its Complaint against said Respondent.
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DECISION AND ORDER

The Federal Trade Commission having initiated an

investigation of the proposed Acquisition by Respondent General

Electric Company (“GE”), hereinafter referred to as

“Respondent,” of certain assets of Agfa-Gevaert N.V. (“Agfa”),

and Respondent having been furnished thereafter with a copy of a

draft of Complaint that the Bureau of Competition proposed to

present to the Commission for its consideration and which, if

issued by the Commission, would charge Respondent with

violations of Section 7 of the Clayton Act, as amended, 15 U.S.C.

§ 18, and Section 5 of the Federal Trade Commission Act, as

amended, 15 U.S.C. § 45; and

Respondent, its attorneys, and counsel for the Commission

having thereafter executed an Agreement Containing Consent

Orders (“Consent Agreement”), containing an admission by

Respondent of all the jurisdictional facts set forth in the aforesaid

draft of Complaint, a statement that the signing of said Consent

Agreement is for settlement purposes only and does not constitute

an admission by Respondent that the law has been violated as

alleged in such Complaint, or that the facts as alleged in such

Complaint, other than jurisdictional facts, are true, and waivers

and other provisions as required by the Commission’s Rules; and 

The Commission having thereafter considered the matter and

having determined that it had reason to believe that Respondent

has violated the said Acts, and that a Complaint should issue

stating its charges in that respect, and having thereupon issued its

Complaint and an Order to Maintain Assets (attached to this Order

as Appendix I), and having accepted the executed Consent

Agreement and placed such Consent Agreement on the public

record for a period of thirty (30) days for the receipt and

consideration of public comments, now in further conformity with

the procedure described in Commission Rule 2.34, 16 C.F.R.

§ 2.34, the Commission hereby makes the following jurisdictional

findings and issues the following Decision and Order (“Order”):
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1. Respondent GE is a corporation organized, existing and

doing business under and by virtue of the laws of the State of New

York, with its office and principal place of business located at

3135 Easton Turnpike, Fairfield, Connecticut 06431.

2. The Federal Trade Commission has jurisdiction of the

subject matter of this proceeding and of Respondent, and the

proceeding is in the public interest.

ORDER

I.

IT IS ORDERED that, as used in this Order, the following

definitions shall apply:

A. “GE” or “Respondent” means General Electric Company,

its directors, officers, employees, agents, attorneys,

representatives, predecessors, successors, and assigns; its

joint ventures, subsidiaries, divisions, groups and affiliates

controlled by General Electric Company (including, but

not limited to, the GE Power Systems business of General

Electric Company, General Electric Inspection Services,

Inc., and Panametrics, Inc.), and the respective directors,

officers, employees, agents, attorneys, representatives,

predecessors, successors, and assigns of each. 

B. “Agfa” means Agfa-Gevaert N.V., a corporation organized,

existing, and doing business under and by virtue of the laws

of Belgium, with its offices and principal place of business

located at Septestraat 27, B-2640 Morstel, Belgium; and

joint ventures, subsidiaries, divisions, groups, and affiliates

controlled by Agfa.

C. “R/D Tech” means R/D Tech, Inc., a corporation organized

and existing under the laws of the Province of Quebec, with

its offices and principal place of business located at 505,
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boul. du Pare-technologique, Quebec, Quebec, Canada G1P

4S9.

D. “Commission” means the Federal Trade Commission.

E. “Acquisition” means the proposed Acquisition by

Respondent of certain assets of Agfa by means of a Stock

and Asset Purchase Agreement dated as of January 17,

2003, and the amendment to the Stock and Asset Purchase

Agreement dated September 19, 2003, by and between Agfa

and Respondent.

F. “R/D Tech Asset Purchase Agreement” means the Asset

Purchase Agreement by and between Panametrics as Seller,

GE as the parent of Seller, and R/D Tech as Purchaser,

dated as of October 27, 2003, and all amendments, exhibits,

attachments, agreements, and schedules thereto, related to

the Panametrics Ultrasonic NDT Assets to be divested to

accomplish the requirements of this Order.  The R/D Tech

Asset Purchase Agreement is attached to this Order as non-

public Appendix II.

G. “Agency(ies)” means any governmental regulatory

authority or authorities in the world responsible for

granting approval(s), clearance(s), qualification(s),

license(s) or permit(s) for any aspect of the research,

development, manufacture, marketing, distribution or sale

of Ultrasonic NDT equipment.

H. “Closing Date” means the date on which Respondent (or a

Divestiture Trustee) divests to the Commission-approved

Acquirer the Panametrics Ultrasonic NDT Assets

completely and as required by Paragraph II of this Order.

I. “Commission-approved Acquirer” means either R/D Tech

or any other entity that receives the prior approval of the 

Commission to acquire the Panametrics Ultrasonic NDT
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Assets, pursuant to Paragraph II of this Order.

J. “Confidential Business Information” means all information

owned by, or in the possession or control of, Respondent

that is not in the public domain related to the research,

development, engineering, manufacture, use, distribution,

cost, pricing, supply, marketing, sale, or after-sale servicing

of Ultrasonic NDT.

K. “Costs” means all direct and indirect costs, including, but

not limited to, labor, materials, and appropriately allocated

overhead expenses and depreciation of capital equipment,

but “Costs” does not include general administrative

expenses.

L. “Divestiture Agreement” means either the R/D Tech Asset

Purchase Agreement or any other agreement that receives

the prior approval of the Commission between Respondent

and a Commission-approved Acquirer (or between a trustee

appointed pursuant to Paragraph IV of this Order and a

Commission-approved Acquirer) related to the Panametrics

Ultrasonic NDT Assets required to be divested pursuant to

Paragraph II of this Order.

M. “Divestiture Trustee” means the trustee appointed by the

Commission pursuant to Paragraph IV of this Order.

N. “Effective Date” means the date the Acquisition is

consummated.

O. “Employee Notification” means the “Notice of Divestiture

and Requirement for Confidentiality” attached to this

Order as Appendix III and to the Order to Maintain Assets

as Appendix B.
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P. “Flaw Detector” means an Ultrasonic NDT Product used to

detect and characterize internal defects and anomalies in

materials.

Q. “Governmental Entity” means any Federal, state, local or

non-U.S. government or any court, legislature,

governmental Agency or governmental commission or any

judicial or regulatory authority of any government.

R. “Indirect Sales Representatives and Distributors” means the

individuals directly or indirectly employed by or under

contract with Respondent who sell or distribute Panametrics

Ultrasonic NDT Products (irrespective of the portion of

working time involved) listed in this Order at Schedule 3.12

(a) of non-public Appendix II.

S. “Interim Monitor” means any monitor appointed pursuant to

Paragraph III of this Order or Paragraph III of the Order to

Maintain Assets.

T. “NDT” or “NDT Product” means any nondestructive testing

equipment or system, excluding GE medical and process

control products, used for the examination of materials and

components without damaging or destroying them.

U. “Non-NDT Product” means any product, other than NDT

Products, including, but not limited to, GE medical and

process control products, researched, developed,

manufactured, used or sold by Respondent, before the

Effective Date.

V. “Non-Ultrasonic NDT Product” means any NDT Product,

other than Ultrasonic NDT Products, researched,

developed, manufactured, used or sold by Respondent,

before the Effective Date.

W. “Panametrics” means Panametrics, Inc., an affiliate of the

GE Power Systems business of General Electric Company,
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and its subsidiaries Panametrics Japan Co. Ltd.,

Panametrics Pty., Ltd., IGE Energy Services (UK) Ltd.,

Panametrics BV, Panametrics GmbH, Panametrics Srl,

Panametrics AB, and Panametrics Instrumentacion SL.

X. “Panametrics Shared Intellectual Property” means all of

the intellectual property that Respondent can demonstrate

to the Commission has been routinely used, prior to the

Effective Date, in the research, development, manufacture,

distribution, marketing, servicing, or sale of Ultrasonic

NDT Products and in the manufacture, distribution,

marketing, servicing, or sale of Non-NDT Products.

Y. “Panametrics Ultrasonic NDT Assets” means all of

Respondent’s rights, title and interest held before the

Effective Date, in and to all assets related to the

Panametrics Ultrasonic NDT Business, to the extent

legally transferable, including the research, development,

manufacture, use, distribution, marketing, servicing or sale

of Ultrasonic NDT including, without limitation, the

following:

1. all the product lines and related brands identified in

Appendix IV;

2. all Ultrasonic NDT Intellectual Property;

3. an exclusive, perpetual, royalty-free worldwide license to

make, use, sell, practice any process or method, import,

export, or otherwise dispose of the Ultrasonic NDT

Licensed Intellectual Property; provided, however, that, if

R/D Tech is the Commission-approved Acquirer, then

the required term of the license shall be that provided for

in the R/D Tech Asset Purchase Agreement;

4. all Ultrasonic NDT Manufacturing Equipment;

5. all Ultrasonic NDT Software;
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6. the identity of all customers of Ultrasonic NDT during

the period from January 1, 1998, to the Effective Date

and detailed information as to the pricing, product

mix, and other terms (including, but not limited to,

supply or rebate agreements) of Ultrasonic NDT for

such customers;

7. at the Commission-approved Acquirer’s option, each of 

the Ultrasonic NDT Assumed Contracts;

8. all unfilled customer orders for Ultrasonic NDT

existing before the Effective Date (Respondent shall

provide a list of such orders to the Commission-

approved Acquirer within two (2) days after the

Closing Date);

9. at the Commission-approved Acquirer’s option, all

inventories of Ultrasonic NDT in existence before the

Effective Date, including, but not limited to, raw

materials, work in process, and finished goods; and

10. all documents (including, but not limited to, computer

files, electronic mail, and written, recorded, and

graphic materials) related to the Panametrics

Ultrasonic NDT Assets, including, but not limited to,

the following specified documents: reports relating to

the research and development of Ultrasonic NDT or of

any materials used in the research, development,

manufacture, marketing or sale of Ultrasonic NDT; all

market research data and market intelligence reports;

customer information; all records relating to

employees that accept employment with the

Commission-approved Acquirer (excluding any

personnel records the transfer of which is prohibited

by applicable law); all records, including customer

lists, sales force call activity reports, vendor lists,

sales data, reimbursement data, manufacturing

records, manufacturing processes, and supplier lists;
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all data contained in laboratory notebooks relating to

Ultrasonic NDT; all diagrams and schematics relating

to Ultrasonic NDT; all analytical and quality control

data; and all correspondence with Agencies relating to

Ultrasonic NDT, but excluding (i) all tax returns,

financial statements, and working papers of

Panametrics relating to Non-NDT Products and Non-

Ultrasonic NDT Products; and (ii) documents and

other information subject to attorney-client privilege

relating to Non-NDT Products and Non-Ultrasonic

NDT Products;

Provided, however, that, if a document required to be

produced pursuant to Paragraph I.Y.10 of this Order also

contains information that is not related to the Panametrics

Ultrasonic NDT Assets, Respondent need not produce that

information to the extent it is contained within a discrete

segment of the document that otherwise must be produced.

Provided further, that the Commission-approved Acquirer

shall be allowed access to redacted copies of such documents

otherwise excluded by Paragraph I.Y.10(i and ii) of this Order

to the extent they relate to Ultrasonic NDT.

Z. “Panametrics Ultrasonic NDT Business” means

Panametrics’ entire business relating to Ultrasonic NDT.

AA. “Panametrics Ultrasonic NDT Employees” means:

1. if R/D Tech is the Commission-approved Acquirer of the

Panametrics Ultrasonic NDT Assets, all of those

individuals listed in this Order at Schedule 3.12 (a) of

non-public Appendix II; or 

2. if R/D Tech is not the Commission-approved Acquirer of

the Panametrics Ultrasonic NDT Assets, all of those

individuals employed by Respondent (irrespective of the

portion of working time involved) with any responsibility

Decision and Order

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 137

                          156



for the research, design, development, engineering,

manufacturing, distributing, marketing, sales, or after-

sales service and support of Panametrics Ultrasonic NDT

Products worldwide within the eighteen (18) month

period immediately prior to the Closing Date.

BB. “Patents” means all Patents, patent applications and

statutory invention registrations, in each case possessed

or owned by Panametrics prior to the Effective Date,

including all reissues, divisions, continuations,

continuations-in-part, supplementary protection

certificates, extensions and reexaminations thereof, all

inventions disclosed therein, all rights therein provided

by international treaties and conventions, and all rights to

obtain and file for Patents and registrations thereto in the

world, related to the manufacture, use, sale, service

research or development of Ultrasonic NDT.

CC. “Phased Array NDT” means Ultrasonic NDT technology

that uses an array of transducers combined on a single

probe to emit sound waves at different angles and

intervals capable of creating a three-dimensional image

of scanned material to inspect the structure and tolerance

of materials without damaging or deforming them.

DD. “Stationary Scanning System” means an Ultrasonic NDT

Product that is a large mechanical device for the

inspection of industrial parts and is capable of automated

or manual use as a Thickness Gage and/or a Flaw

Detector.

EE. “Thickness Gage” means an Ultrasonic NDT Product used

to measure the thickness of a material or structure.

FF. “Transducer” means an Ultrasonic NDT Product that

imparts sound energy to the test material and receives

sound energy reflected from the test material.

Decision and Order

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 137

157



GG. “Ultrasonic NDT” or “Ultrasonic NDT Product” means

NDT that uses ultrasound as the inspection modality,

including, but not limited to, Flaw Detectors, Thickness

Gages, Transducers, Phased Array NDT and Stationary

Scanning Systems.

HH. “Ultrasonic NDT Assumed Contracts” means all

contracts or agreements to which Respondent is a party

to the extent related to Ultrasonic NDT and that existed

before the Effective Date, as follows:

1. if R/D Tech is the Commission-approved Acquirer,

Ultrasonic NDT Assumed Contracts include, but are not

limited to, contracts listed in this Order at Schedule

3.11(b) of non-public Appendix II;

2. if R/D Tech is not the Commission-approved Acquirer,

Ultrasonic NDT Assumed Contracts include, but are not

limited to:

a. third party purchase contracts or agreements for the

purchase of Ultrasonic NDT from Panametrics;

b. contracts or agreements for Panametrics’ purchases of

any materials from any third party for use related to

the manufacture, use, sale, service, research or

development of Ultrasonic NDT;

c. contracts or agreements related to the manufacture of

Panametrics Ultrasonic NDT;

d. confidentiality agreements related to Ultrasonic NDT;

and

e. royalty, licensing or similar arrangements related to

Ultrasonic NDT.
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II. “Ultrasonic NDT Intellectual Property” means all of the

following possessed or owned by Respondent before the

Effective Date and related to Ultrasonic NDT:

1. Patents;

2. Ultrasonic NDT Manufacturing Technology;

3. Ultrasonic NDT Scientific and Regulatory Material;

4. Ultrasonic NDT Research, Design and Development; and

5. rights to sue and recover damages or obtain injunctive

relief for infringement, dilution, misappropriation,

violation or breach of any of the foregoing.

Provided, however, that “Ultrasonic NDT Intellectual

Property” does not include the Ultrasonic NDT Licensed

Intellectual Property.

JJ. “Ultrasonic NDT Licensed Intellectual Property” means

rights within the field of use of Ultrasonic NDT to: 

1. the fourteen (14) patents or patent applications used by

Respondents for Non-NDT Products or Non-Ultrasonic

NDT Products that are identified in Appendix V of this

Order;

2. Ultrasonic NDT Trademarks, including the goodwill of

the business symbolized thereby and associated therewith

that are identified in Appendix VI of this Order;

3. Ultrasonic NDT Trade Dress; and

4. the know-how related to Ultrasonic NDT Manufacturing

Technology and Ultrasonic NDT Research, Design, and

Development that is Panametrics Shared Intellectual

Property.
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Provided, however, that “Ultrasonic NDT Licensed Intellectual

Property” does not include the “General Electric” or “GE” names

or logos in any form.

KK. “Ultrasonic NDT Manufacturing Equipment” means all

of Panametrics’ rights and ownership in equipment,

machines, and computers, and all parts, information,

files, diagrams, schematics, instructions, software, and

hardware related thereto, used in the manufacture, quality

assurance and quality control, and packaging of

Ultrasonic NDT.

LL. “Ultrasonic NDT Manufacturing Technology” means all

technology, trade secrets, know-how, diagrams,

schematics, software, calibrations, inventions, practices,

proprietary algorithms, testing techniques, methods and

other confidential or proprietary information related to the

manufacture, quality assurance and quality control, and

packaging of Ultrasonic NDT owned or used by

Panametrics before the Effective Date, including, but not

limited to, manufacturing records, sampling records,

standard operating procedures and batch records related to

the manufacturing process, and supplier lists.

MM. “Ultrasonic NDT Research, Design and Development”

means intellectual property, materials and documents

related to the research, design and development of

Ultrasonic NDT, owned or used by Panametrics before

the Effective Date, including, but not limited to, research

materials, technical information, inventions, and other

confidential or proprietary information related to

research, design and development.

NN. “Ultrasonic NDT Scientific and Regulatory Material”

means all technological, scientific, chemical, and

electrical materials and information related to Ultrasonic

NDT owned or used by Panametrics before the Effective

Date, and all rights thereto, in any and all jurisdictions.

Decision and Order

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 137

                          160



OO. “Ultrasonic NDT Software” means computer programs,

including all software implementations of algorithms,

models, and methodologies whether in source code or

object code form, databases and compilations, including

any and all data and collections of data, all

documentation, including user manuals and training

materials, related to any Panametrics Ultrasonic NDT

Product; provided, however, that “Ultrasonic NDT

Software” does not include software that is readily

purchasable or licensable and which has not been

modified in a manner material to the use or function

thereof (other than through user preference settings).

PP. “Ultrasonic NDT Trade Dress” means all trade dress of

Ultrasonic NDT distributed, marketed, or sold by or on

behalf of Panametrics before the Effective Date, including,

but not limited to, product packaging associated with the

sale of such Ultrasonic NDT worldwide and the lettering

of such Ultrasonic NDT trade names or brand names;

provided, however, that Ultrasonic NDT Trade Dress does

not include the “General Electric” or “GE” name or logo

in any form.

QQ. “Ultrasonic NDT Trademarks” means all trademarks,

trade names and brand names including registrations and

applications for registration therefor (and all renewals,

modifications, and extensions thereof) and all common

law rights, and the goodwill symbolized thereby and

associated therewith, for Ultrasonic NDT researched,

developed, distributed, marketed, or sold by or on behalf

of Respondent before the Effective Date; provided,

however, that Ultrasonic NDT Trademarks do not

include the “General Electric” or “GE” name or logo in

any form.
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II.

IT IS FURTHER ORDERED that:

A. If R/D Tech is the Commission-approved Acquirer and if

the R/D Tech Asset Purchase Agreement is approved by

the Commission, then not later than twenty (20) days after

the Effective Date, Respondent shall divest the

Panametrics Ultrasonic NDT Assets as an ongoing

business to R/D Tech pursuant to and in accordance with

the R/D Tech Asset Purchase Agreement (which

agreement shall not vary or contradict, or be construed to

vary or contradict, the terms of this Order, it being

understood that nothing in this Order shall be construed to

reduce any rights or benefits of R/D Tech or to reduce any

obligations of Respondent under such agreement), and

such agreement is incorporated by reference into this

Order and made part hereof as non-public Appendix II.

Provided, however, that:

1. to the extent Respondent is required by this Order to assign

Ultrasonic NDT Assumed Contracts to the Commission-

approved Acquirer, where any such Ultrasonic NDT

Assumed Contract also relates to Non-NDT Product(s) or

Non-Ultrasonic NDT Product(s), Respondent shall assign

the Commission-approved Acquirer all such rights under the

contract or agreement as are related to Ultrasonic NDT, but

concurrently may retain similar rights as are related to the

Non-NDT Product(s) and Non-Ultrasonic NDT Product(s);

2. in cases in which documents or other materials included

in the Panametrics Ultrasonic NDT Assets contain

information that (i) relates both to Ultrasonic NDT and to

Non-NDT Products or Non-Ultrasonic NDT Product(s),

and (ii) cannot be segregated in a manner that preserves

the usefulness of the information as it relates to

Ultrasonic NDT, Respondent shall be required only to
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provide copies of the documents and materials containing

this information; provided, however, that Respondent

shall, (a) wherever possible, redact the information

contained in such documents or other materials retained

pursuant to Paragraph II.A.2 of this Order and relating to

Ultrasonic NDT Products; and (b) notify its employees

that may have copies of documents described in

Paragraph II.A.2 of this Order of the redactions

Respondent has made to such documents; provided

further, that Respondent may also redact information

contained in the copies of documents or other materials

relating to Non-NDT Products or Non-Ultrasonic NDT

Products that it is required to provide to the Commission-

approved Acquirer.  In instances where such copies are

provided to the Commission-approved Acquirer, and

within thirty (30) days of giving notice to Respondent,

the Commission-approved Acquirer shall have access to

original documents under circumstances where copies of

documents are insufficient, for example, for evidentiary

or regulatory purposes; and

3. if Respondent has divested the Panametrics Ultrasonic

NDT Assets to R/D Tech prior to the date this Order

becomes final, and if, at the time the Commission

determines to make this Order final, the Commission

notifies Respondent that R/D Tech is not an acceptable

acquirer of the Panametrics Ultrasonic NDT Assets or

that the manner in which the divestiture was

accomplished is not acceptable, then Respondent shall

immediately rescind the transaction with R/D Tech and

shall divest the Panametrics Ultrasonic NDT Assets,

absolutely and in good faith, within ninety (90) days of

rescission to a Commission-approved Acquirer in a

manner that satisfies the requirements of Paragraph II of

this Order.

B. Any failure to comply with the terms of the Divestiture

Agreement shall constitute a failure to comply with this
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Order.  Any Divestiture Agreement shall be deemed

incorporated by reference into this Order, and any failure by

Respondent to comply with the terms of such Divestiture

Agreement shall constitute a failure to comply with this

Order.

C. Respondent shall include in any Divestiture Agreement

related to the Panametrics Ultrasonic NDT Assets the

following provisions, and Respondent shall commit that,

within ten (10) days of receiving a request from the

Commission-approved Acquirer, the Respondent shall:

1. provide assistance and advice to enable the Commission-

approved Acquirer to obtain all necessary permits and

approvals from any Agency or Governmental Entity to

manufacture and sell Ultrasonic NDT;

2. provide such personnel, assistance, and training at a

facility chosen by the Commission-approved Acquirer to

manufacture Ultrasonic NDT, including, but not limited

to, technical assistance relating to process technology,

quality assurance, and quality control, and shall continue

providing such assistance and training until the

Commission-approved Acquirer is reasonably satisfied

that it can manufacture Ultrasonic NDT in substantially

the same manner and quality employed or achieved by or

on behalf of Respondent, but no longer than eighteen

(18) months following the Closing Date; and

3. divest any additional, incidental assets of Respondent

and make any further arrangements for transitional

services to the Commission-approved Acquirer within

the first eighteen (18) months after divestiture that may

be reasonably necessary to assure the viability and

competitiveness of the Panametrics Ultrasonic NDT

Assets.
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Provided, however, that for the services listed in Paragraph

II.C.1-3 of this Order, Respondent shall charge the

Commission-approved Acquirer a rate no greater than the

Costs incurred by Respondent in rendering such services. 

Moreover, to the extent Respondent outsources any of the

services listed in Paragraph II.C.1-3 of this Order to a third

party, Respondent shall charge the Commission-approved

Acquirer a rate no greater than the cost incurred by Respondent

for the outsourced services, but in no case shall such charge

exceed the Costs Respondent would have incurred had

Respondent provided such services directly.

Provided further, that Paragraph II.C.1-3 of this Order shall

not apply if R/D Tech is the Commission-approved Acquirer, if

R/D Tech acquires the Panametrics Ultrasonic NDT Assets

pursuant to the R/D Tech Asset Purchase Agreement, and if

Respondent does not retain any Panametrics Ultrasonic NDT

Employees qualified to provide such assistance and advice. 

D. Respondent shall:

1. for a period of six (6) months from the date Respondent

and the Commission-approved Acquirer execute the

Divestiture Agreement (“the access period”), provide the

Commission-approved Acquirer with the opportunity to

enter into employment contracts with the Panametrics

Ultrasonic NDT Employees, provided that such contracts

are contingent upon the Commission’s approval of the

Divestiture Agreement;

2. provide the Commission-approved Acquirer an

opportunity to inspect the personnel files and other

documentation related to the Panametrics Ultrasonic

NDT Employees to the extent permissible under

applicable laws and with the consent of the Panametrics

Ultrasonic NDT Employees, which consent Respondent

shall promptly and in good faith seek to obtain, upon the

Commission-approved Acquirer’s request, at any time
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after execution of the Divestiture Agreement until the

end of the access period;

3. not, during the access period, interfere with the hiring or

employing by the Commission-approved Acquirer of

Panametrics Ultrasonic NDT Employees, and shall

remove any impediments within the control of

Respondent that may deter these employees from

accepting employment with the Commission-approved

Acquirer, including, but not limited to, any non-compete

provisions of employment or other contracts with

Respondent that would affect the ability or incentive of

those individuals to be employed by the Commission-

approved Acquirer.  In addition, Respondent shall not

make any counteroffer to a Panametrics Ultrasonic NDT

Employee who receives a written offer of employment

from the Commission-approved Acquirer.

Provided, however, that Paragraph II.D.1-3 of the Order

does not prohibit Respondent from making offers of

employment to or employing any Panametrics Ultrasonic

NDT Employee during the Access Period where the

Commission-approved Acquirer has notified Respondent in

writing that the Commission-approved Acquirer does not

intend to make an offer of employment to that employee;

4. provide all Panametrics Ultrasonic NDT Employees with

reasonable financial incentives to continue in their

positions until the Closing Date.  Such incentives shall

include, but are not limited to, a continuation of all

employee benefits, including regularly scheduled raises

and bonuses and a vesting of all pension benefits (as

permitted by law), offered by Respondent until the

Closing Date. 

Provided further, that Paragraph II.D.1-4 of this Order

shall not apply after the date the Order becomes final if

the Commission-approved Acquirer enters into an
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employment contract with the Panametrics Ultrasonic

NDT Employees of its choice before the Commission

accepts the Consent Agreement, Respondent divests the

Panametrics Ultrasonic NDT Assets to the Commission-

approved Acquirer pursuant to Paragraph II, and

Respondent is not required to rescind the transaction with

the Commission-approved Acquirer pursuant to

Paragraph II.A; and

5. not, for a period of one (1) year following the Closing

Date, directly or indirectly, solicit or otherwise attempt to

induce any employees of the Commission-approved

Acquirer having any responsibility related to Ultrasonic

NDT to terminate their employment relationship with the

Commission-approved Acquirer;

Provided, however, that Respondent may:

a. advertise for employees in newspapers, trade

publications or other media not targeted specifically at

Panametrics Ultrasonic NDT Employees, or 

b. hire employees who apply for employment with

Respondent, as long as such employees were not

solicited by Respondent in violation of this Paragraph

II.D.

E. For a period of six (6) months from the Closing Date,

Respondent shall not manufacture, develop, distribute,

market, service or sell Agfa Ultrasonic NDT Products in the

United States using the services of any Panametrics

Ultrasonic NDT Employees.

F. Respondent shall transfer to the Commission-approved

Acquirer all marketing agreements and all distribution

agreements with all Indirect Sales Representatives and

Distributors.  If R/D Tech is the Commission-approved

Acquirer, the Indirect Sales Representatives and Distributors
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are listed in this Order at Schedule 3.12(a) of non-public

Appendix II.

G. Respondent shall secure, prior to the Closing Date, all

consents and waivers from all private entities that are

necessary for the divestiture of the Panametrics Ultrasonic

NDT Assets to the Commission-approved Acquirer, or for

the continued research, development, manufacture, sale,

service, marketing or distribution of Ultrasonic NDT by

the Commission-approved Acquirer.

H. Respondent shall not use, directly or indirectly, any

Confidential Business Information (other than as necessary

to comply with requirements of this Order) related to the

research, development, engineering, manufacture, use,

distribution, cost, pricing, supply marketing, sale or after-

sale servicing of Ultrasonic NDT, and shall not disclose or

convey such Confidential Business Information, directly or

indirectly, to any person except the Commission-approved

Acquirer; provided, however, this provision shall not apply

to any Confidential Business Information related to

Ultrasonic NDT that Respondent can demonstrate to the

Commission that Agfa obtained without the assistance of

GE prior to the Effective Date, or to Panametrics Shared

Intellectual Property, which Respondent shall be permitted

to use after the Effective Date only in connection with

Non-NDT Products.

I. Respondent shall to the extent permissible under applicable

laws require, as a condition of continued employment post-

divestiture, that each employee with access to any

Confidential Business Information related to the

Panametrics Ultrasonic NDT Assets, including the

Panametrics Shared Intellectual Property, sign a

confidentiality agreement pursuant to which such employee

shall be required to maintain all such Confidential Business

Information strictly confidential, including the

nondisclosure of such information to all other employees,
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executives or other personnel of Respondent (other than as

necessary to comply with the requirements of this Order).

Provided, however, that: 

i. Respondent may use such information only to the extent

necessary to defend or prosecute claims relating to assets

or liabilities that are retained by Respondent after the

Effective Date.

ii. Paragraph II.I of this Order shall not apply to any

Confidential Business Information related to Ultrasonic

NDT that Respondent can demonstrate to the

Commission that Agfa obtained without the assistance of

GE prior to the Effective Date, or to Panametrics Shared

Intellectual Property, which Respondent shall be

permitted to use after the Effective Date only in

connection with Non-NDT Products.

J. Respondent shall provide written notification of the

restrictions on the use of the Confidential Business

Information related to the Panametrics Ultrasonic NDT

Assets, including Panametrics Shared Intellectual Property,

by Respondent’s personnel to all of Respondent’s

employees who (i) were involved in the research,

development, manufacturing, sale, service, marketing or

distribution of Ultrasonic NDT Products, and/or (ii) may

have Confidential Business Information related to the

Panametrics Ultrasonic NDT Assets, including Panametrics

Shared Intellectual Property.  Such notification shall be in

substantially the form set forth in the Employee

Notification.  Respondent shall give such notification by e-

mail with return receipt requested or similar transmission,

and keep a file of such receipts for one (1) year after the

Closing Date.  Respondent shall provide a copy of such

notification to the Commission-approved Acquirer. 

Respondent shall maintain complete records of all such

agreements at Respondent’s corporate headquarters and
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shall provide an officer’s certification to the Commission,

stating that such acknowledgment program has been

implemented and is being complied with.  Respondent shall

provide the Commission-approved Acquirer with copies of

all certifications, notifications and reminders sent to

Respondent’s personnel.

K. Pending divestiture of the Panametrics Ultrasonic NDT

Assets, Respondent shall take such actions as are

necessary to maintain the viability and marketability of the

Panametrics Ultrasonic NDT Assets and to prevent the

destruction, removal, wasting, deterioration, or impairment

of any of the Panametrics Ultrasonic NDT Assets except

for ordinary wear and tear.

L. Counsel for Respondent (including in-house counsel under

appropriate confidentiality arrangements) may retain

unredacted copies of all documents or other materials

provided to the Commission-approved Acquirer and may

have access to original documents (under circumstances

where copies of documents are insufficient or otherwise

unavailable) provided to the Commission-approved

Acquirer only in order to:

1. comply with any Divestiture Agreement, this Order, any

law (including, without limitation, any requirement to

obtain regulatory licenses or approvals), any data

retention requirement of any applicable Governmental

Entity, or any taxation requirements; or 

2. defend against, respond to, or otherwise participate in

any pending litigation, investigation, audit, process,

subpoena or other proceeding relating to the divestiture

or licensing of any other aspect of the Panametrics

Ultrasonic NDT Assets or Panametrics Ultrasonic NDT

Business;
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Provided, however, that Respondent may disclose such

information only as necessary for the purposes set forth in

Paragraph II of this Order pursuant to an appropriate

confidentiality order, agreement or arrangement.

Provided further that:

a. Respondent shall require those who view such unredacted

documents or other materials to enter into confidentiality

agreements with the Commission-approved Acquirer;

provided, however, that Respondent shall not be deemed to

have violated Paragraph II.H of this Order if the

Commission-approved Acquirer withholds such agreement

unreasonably; and

b. Respondent shall use its best efforts to obtain a protective

order to protect the confidentiality of such information

during any adjudication.

M. The purpose of the divestiture of the Panametrics

Ultrasonic NDT Assets is to ensure the continued use of

the Panametrics Ultrasonic NDT Assets in the same

business in which the Panametrics Ultrasonic NDT Assets

were engaged from the date the Consent Agreement is

signed until the date Respondent divests the Panametrics

Ultrasonic NDT Assets to a Commission-approved

Acquirer, and to remedy the lessening of competition

resulting from the Acquisition as alleged in the

Commission’s Complaint.

III.

IT IS FURTHER ORDERED that:

A. At any time after Respondent signs the Consent

Agreement in this matter, the Commission may appoint

one or more Interim Monitors to assure that Respondent

expeditiously complies with all of its obligations and
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perform all of its responsibilities as required by this Order

and the Order to Maintain Assets (“Orders”) and the

Divestiture Agreement.

B. The Commission shall select the Interim Monitor, subject to

the consent of Respondent, which consent shall not be

unreasonably withheld.  If Respondent has not opposed, in

writing, including the reasons for opposing, the selection of

a proposed Interim Monitor within ten (10) days after notice

by the staff of the Commission to Respondent of the identity

of any proposed Interim Monitor, Respondent shall be

deemed to have consented to the selection of the proposed

Interim Monitor.

C. Not later than ten (10) days after the appointment of the

Interim Monitor, Respondent shall execute an agreement

that, subject to the prior approval of the Commission,

confers on the Interim Monitor all the rights and powers

necessary to permit the Interim Monitor to monitor

Respondent’s compliance with the relevant requirements of

the Orders in a manner consistent with the purposes of the

Orders.

D. If one or more Interim Monitors are appointed pursuant to

this Paragraph III or pursuant to the relevant provisions of

the Order to Maintain Assets in this matter, Respondent

shall consent to the following terms and conditions

regarding the powers, duties, authorities, and

responsibilities of each Interim Monitor:

1. The Interim Monitor shall have the power and

authority to monitor Respondent’s compliance with

the divestiture and asset maintenance obligations and

related requirements of the Orders, and shall exercise

such power and authority and carry out the duties and

responsibilities of the Interim Monitor in a manner

consistent with the purposes of the Orders and in

consultation with the Commission.
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2. The Interim Monitor shall act in a fiduciary capacity for

the benefit of the Commission.

3. The Interim Monitor shall serve until the later of:

a. the completion by Respondent of the divestiture of all

relevant assets required to be divested pursuant to this

Order in a manner that fully satisfies the requirements

of the Orders and notification by the Commission-

approved Acquirer to the Interim Monitor that it is

fully capable of producing the Ultrasonic NDT

Product(s) acquired pursuant to a Divestiture

Agreement independently of Respondent; or

b. the completion by Respondent of the last obligation

under the Orders pertaining to the Interim Monitor’s

service; provided, however, that the Commission may

extend or modify this period as may be necessary or

appropriate to accomplish the purposes of the Orders.

4. Subject to any demonstrated legally recognized privilege,

the Interim Monitor shall have full and complete access

to Respondent’s personnel, books, documents, records

kept in the normal course of business, facilities and

technical information, and such other relevant

information as the Interim Monitor may reasonably

request, related to Respondent’s compliance with its

obligations under the Orders, including, but not limited

to, its obligations related to the divestiture of the

Panametrics Ultrasonic NDT Assets.  Respondent shall

cooperate with any reasonable request of the Interim

Monitor and shall take no action to interfere with or

impede the Interim Monitor's ability to monitor

Respondent’s compliance with the Orders.

5. The Interim Monitor shall serve, without bond or

other security, at the expense of Respondent on such

reasonable and customary terms and conditions as the
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Commission may set.  The Interim Monitor shall have

authority to employ, at the expense of the Respondent,

such consultants, accountants, attorneys and other

representatives and assistants as are reasonably

necessary to carry out the Interim Monitor’s duties

and responsibilities.

6. Respondent shall indemnify the Interim Monitor and

hold the Interim Monitor harmless against any losses,

claims, damages, liabilities, or expenses arising out of, or

in connection with, the performance of the Interim

Monitor’s duties, including all reasonable fees of counsel

and other reasonable expenses incurred in connection

with the preparations for, or defense of, any claim,

whether or not resulting in any liability, except to the

extent that such losses, claims, damages, liabilities, or

expenses result from misfeasance, gross negligence,

willful or wanton acts, or bad faith by the Interim

Monitor.

7. Respondent shall report to the Interim Monitor in

accordance with the requirements of this Order and as

otherwise provided in any agreement approved by the

Commission.  The Interim Monitor shall evaluate the

reports submitted to the Interim Monitor by Respondent,

and any reports submitted by the Commission-approved

Acquirer with respect to the performance of

Respondent’s obligations under the Orders or the

Divestiture Agreement.  Within one (1) month from the

date the Interim Monitor receives these reports, the

Interim Monitor shall report in writing to the

Commission concerning performance by Respondent of

its obligations under the Orders. 

8. Respondent may require the Interim Monitor and each of

the Interim Monitor’s consultants, accountants, attorneys

and other representatives and assistants to sign a

customary confidentiality agreement; provided, however,
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that such agreement shall not restrict the Interim Monitor

from providing any information to the Commission.

E. The Commission may, among other things, require each

Interim Monitor and each of the Interim Monitor’s

consultants, accountants, attorneys and other representatives

and assistants to sign an appropriate confidentiality

agreement related to Commission materials and information

received in connection with the performance of the Interim

Monitor’s duties.

F. If the Commission determines that an Interim Monitor has

ceased to act or failed to act diligently, the Commission may

appoint a substitute Interim Monitor in the same manner as

provided in Paragraph III of this Order or the relevant

provisions of the Order to Maintain Assets in this matter.

G. The Commission may on its own initiative, or at the

request of an Interim Monitor, issue such additional orders

or directions as may be necessary or appropriate to assure

compliance with the requirements of the Orders.

H. An Interim Monitor appointed pursuant to Paragraph III of

this Order or the relevant provisions of the Order to

Maintain Assets in this matter may be the same person

appointed as a Divestiture Trustee pursuant to the relevant

provisions of this Order.

IV.

IT IS FURTHER ORDERED that:

A. If Respondent has not fully complied with the obligations

to divest the Panametrics Ultrasonic NDT Assets as

required by Paragraph II of this Order, the Commission

may appoint a Divestiture Trustee(s) to divest the

Panametrics Ultrasonic NDT Assets in a manner that

satisfies the requirements of Paragraph II.  In the event that
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the Commission or the Attorney General brings an action

pursuant to § 5(l) of the Federal Trade Commission Act,

15 U.S.C. § 45(l), or any other statute enforced by the

Commission, Respondent shall consent to the appointment

of a Divestiture Trustee in such action to divest the

Panametrics Ultrasonic NDT Assets.  Neither the

appointment of a Divestiture Trustee nor a decision not to

appoint a Divestiture Trustee under this Paragraph IV shall

preclude the Commission or the Attorney General from

seeking civil penalties or any other relief available to it,

including a court-appointed Divestiture Trustee, pursuant

to § 5(l) of the Federal Trade Commission Act, or any

other statute enforced by the Commission, for any failure

by Respondent to comply with this Order.

B. The Commission shall select the Divestiture Trustee,

subject to the consent of Respondent, which consent shall

not be unreasonably withheld.  The Divestiture Trustee shall

be a person with experience and expertise in acquisitions

and divestitures.  If Respondent has not opposed, in writing,

including the reasons for opposing, the selection of any

proposed Divestiture Trustee within ten (10) days after

notice by the staff of the Commission to Respondent of the

identity of any proposed Divestiture Trustee, Respondent

shall be deemed to have consented to the selection of the

proposed Divestiture Trustee.

C. Not later than ten (10) days after the appointment of a

Divestiture Trustee, Respondent shall execute a trust

agreement that, subject to the prior approval of the

Commission and, in the case of a court-appointed

Divestiture Trustee, of the court, transfers to the Divestiture

Trustee all rights and powers necessary to permit the

Divestiture Trustee to effect the divestiture required by the

Order.

D. If a Divestiture Trustee is appointed by the Commission or

a court pursuant to this Paragraph IV, Respondent shall
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consent to the following terms and conditions regarding

the Divestiture Trustee’s powers, duties, authority, and

responsibilities:

1. Subject to the prior approval of the Commission, the

Divestiture Trustee shall have the exclusive power and

authority to divest the Panametrics Ultrasonic NDT

Assets.

2. The Divestiture Trustee shall have one (1) year after the

date the Commission, or a court,  approves the trust

agreement described herein to accomplish the divestiture,

which shall be subject to the prior approval of the

Commission.  If, however, at the end of the one (1) year

period, the Divestiture Trustee has submitted a plan of

divestiture or believes that the divestiture can be

achieved within a reasonable time, the divestiture period

may be extended by the Commission, or, in the case of a

court-appointed Divestiture Trustee, by the court;

provided, however, the Commission may extend the

divestiture period only two (2) times. 

3. Subject to any demonstrated legally recognized

privilege, the Divestiture Trustee shall have full and

complete access to the personnel, books, records and

facilities related to the relevant assets that are required

to be divested by this Order and to any other relevant

information, as the Divestiture Trustee may request. 

Respondent shall develop such financial or other

information as the Divestiture Trustee may request

and shall cooperate with the Divestiture Trustee. 

Respondent shall take no action to interfere with or

impede the Divestiture Trustee’s accomplishment of

the divestiture.  Any delays in divestiture caused by

Respondent shall extend the time for divestiture under

this Paragraph IV in an amount equal to the delay, as

determined by the Commission or, for a

court-appointed Divestiture Trustee, by the court.
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4. The Divestiture Trustee shall use commercially

reasonable best efforts to negotiate the most favorable

price and terms available in each contract that is

submitted to the Commission, subject to Respondent’s

absolute and unconditional obligation to divest

expeditiously and at no minimum price.  The divestiture

shall be made in the manner and to an acquirer as

required by this Order;

Provided, however, if the Divestiture Trustee receives

bona fide offers from more than one acquiring entity, and if

the Commission determines to approve more than one such

acquiring entity, the Divestiture Trustee shall divest to the

acquiring entity selected by Respondent from among those

approved by the Commission;

Provided further, that Respondent shall select such entity

within five (5) days after receiving notification of the

Commission’s approval.

5. The Divestiture Trustee shall serve, without bond or

other security, at the cost and expense of Respondent, on

such reasonable and customary terms and conditions as

the Commission or a court may set.  The Divestiture

Trustee shall have the authority to employ, at the cost

and expense of Respondent, such consultants,

accountants, attorneys, investment bankers, business

brokers, appraisers, and other representatives and

assistants as are necessary to carry out the Divestiture

Trustee’s duties and responsibilities.  The Divestiture

Trustee shall account for all monies derived from the

divestiture and all expenses incurred.  After approval by

the Commission and, in the case of a court-appointed

Divestiture Trustee, by the court, of the account of the

Divestiture Trustee, including fees for the Divestiture

Trustee’s services, all remaining monies shall be paid at

the direction of the Respondent, and the Divestiture

Trustee’s power shall be terminated.  The compensation
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of the Divestiture Trustee shall be based at least in

significant part on a commission arrangement contingent

on the divestiture of all of the relevant assets that are

required to be divested by this Order.

6. Respondent shall indemnify the Divestiture Trustee and

hold the Divestiture Trustee harmless against any losses,

claims, damages, liabilities, or expenses arising out of, or

in connection with, the performance of the Divestiture

Trustee’s duties, including all reasonable fees of counsel

and other expenses incurred in connection with the

preparation for, or defense of, any claim, whether or not

resulting in any liability, except to the extent that such

losses, claims, damages, liabilities, or expenses result

from misfeasance, gross negligence, willful or wanton

acts, or bad faith by the Divestiture Trustee.

7. In the event that the Divestiture Trustee determines that

he or she is unable to divest the Panametrics Ultrasonic

NDT Assets in a manner that preserves their

marketability, viability and competitiveness and ensures

their continued use in the research, development,

manufacture, distribution, marketing, promotion, sale, or

after-sales support of the Ultrasonic NDT Product(s), the

Divestiture Trustee may divest such additional assets of

Respondent and effect such arrangements as are

necessary to satisfy the requirements of this Order.

8. The Divestiture Trustee shall have no obligation or

authority to operate or maintain the relevant assets

required to be divested by this Order.

9. The Divestiture Trustee shall report in writing to

Respondent and to the Commission every sixty (60) days

concerning the Divestiture Trustee’s efforts to

accomplish the divestiture.
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10. Respondent may require the Divestiture Trustee and

each of the Divestiture Trustee’s consultants,

accountants, attorneys and other representatives and

assistants to sign a customary confidentiality

agreement; provided, however, such agreement shall

not restrict the Divestiture Trustee from providing any

information to the Commission.

E. If the Commission determines that a Divestiture Trustee has

ceased to act or failed to act diligently, the Commission may

a appoint a substitute Divestiture Trustee in the same

manner as provided in this Paragraph IV.

F. The Commission or, in the case of a court-appointed

Divestiture Trustee, the court, may on its own initiative or at

the request of the Divestiture Trustee issue such additional

orders or directions as may be necessary or appropriate to

accomplish the divestiture required by this Order.

G. The Divestiture Trustee appointed pursuant to Paragraph

IV of this Order may be the same Person appointed as

Interim Monitor pursuant to the relevant provisions of this

Order or the relevant provisions of the Order to Maintain

Assets in this matter.

V.

IT IS FURTHER ORDERED that within thirty (30) days

after the date this Order becomes final, and every sixty (60) days

thereafter until Respondent has fully complied with Paragraphs

II.A through II.J, III, and IV of this Order, Respondent shall

submit to the Commission a verified written report setting forth in

detail the manner and form in which it intends to comply, is

complying, and has complied with this Order.  Respondent shall

submit at the same time a copy of its report concerning

compliance with this Order to the Interim Monitor, if any Interim

Monitor has been appointed.  Respondent shall include in its

reports, among other things that are required from time to time, a
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full description of the efforts being made to comply with the

relevant Paragraphs of the Order, including a description of all

substantive contacts or negotiations related to the divestiture of

the relevant assets and the identity of all parties contacted. 

Respondent shall include in its reports copies of all written

communications to and from such parties, all internal memoranda,

and all reports and recommendations concerning completing the

obligations.

VI.

IT IS FURTHER ORDERED that Respondent shall notify

the Commission at least thirty (30) days prior to any proposed

change in the corporate Respondent such as dissolution,

assignment, sale resulting in the emergence of a successor

corporation, or the creation or dissolution of subsidiaries or any

other change in the corporation that may affect compliance

obligations arising out of the Order.

VII.

IT IS FURTHER ORDERED that, for the purpose of

determining or securing compliance with this Order, and subject

to any legally recognized privilege, and upon written request with

reasonable notice, Respondent shall permit any duly authorized

representative of the Commission:

A. access, during office hours of Respondent and in the

presence of counsel, to all facilities and access to inspect

and copy all books, ledgers, accounts, correspondence,

memoranda and all other records and documents in the

possession or under the control of Respondent related to

compliance with this Order; and 

B. upon five (5) days’ notice to Respondent and without

restraint or interference from Respondent, to interview

officers, directors, or employees of Respondent, who may

have counsel present, regarding such matters.
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Appendix I

TO THE DECISION AND ORDER

[Order to Maintain Assets]

APPENDIX II

TO THE DECISION AND ORDER

[Redacted From Public Record Version]
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APPENDIX III

TO THE DECISION AND ORDER

NOTICE OF DIVESTITURE AND REQUIREMENT FOR

CONFIDENTIALITY

On December   , 2003, General Electric Company (“GE”),

hereinafter referred to as “Respondent,” entered into an

Agreement Containing Consent Orders (“Consent Agreement”)

with the Federal Trade Commission (“FTC”) relating to the

divestiture of certain assets.  That Consent Agreement includes

two orders:  The Decision and Order and the Order to Maintain

Assets.

The Decision and Order requires the divestiture of assets

relating to the Panametrics Ultrasonic NDT Business.  These

assets are hereinafter referred to as the “Panametrics Divested

Assets.”  Both the Decision and Order and the Order to Maintain

Assets require Respondent to commit that no Confidential

Business Information relating to the Panametrics Divested Assets

will be disclosed to or used by any employee of the entity formed

by the merger of GE and of certain assets of Agfa-Gevaert N.V.

(“Agfa”) (“Combined Entity”).  In particular, this is to protect

such information from being used in any way by the Combined

Entity for the research, development, sale or manufacture of any

product that competes, or may compete, with any product that is

marketed by the acquirer of the Panametrics Divested Assets after

the proposed acquisition.  The Decision and Order also requires

the complete divestiture of ALL documents (including

electronically stored material) that contain Confidential Business

Information related to the Panametrics Divested Assets. 

Accordingly, no employee of the Combined Entity may maintain

copies of documents containing such information.

Under the Decision and Order, the Respondent is required to

divest the Panametrics Divested Assets to an acquirer that must be

approved by the FTC.  R/D Tech, Inc. has been proposed to the

FTC as the acquirer for these assets.  Until a complete divestiture
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of all of the Panametrics Divested Assets occurs, the requirements

of the second order –  the Order to Maintain Assets – are in place

to insure the continued marketability, viability and competitive

vigor of the Panametrics Divested Assets.  This includes

preserving the work force that performs functions related to the

Panametrics Divested Assets.  You are receiving this notice

because you are either (i) an employee with work responsibilities

related to the Panametrics Divested Assets, (ii) an employee for

GE or the Combined Entity who has work responsibilities in some

way related to products that compete or may compete with the

Panametrics Divested Assets, or (iii) an employee or former

employee of GE or Agfa who might have Confidential Business

Information in your possession related to the Panametrics

Divested Assets.

All Confidential Business Information related to the

Panametrics Divested Assets must be retained and maintained by

the persons involved in the operation of that business on a

confidential basis, and such persons must not provide, discuss,

exchange, circulate, or otherwise disclose any such information to

or with any other person whose employment involves

responsibilities unrelated to the Panametrics Divested Assets

(such as persons with job responsibilities related to products that

compete or may compete with the Panametrics Divested Assets). 

In addition, any person who possesses such Confidential Business

Information related to the Panametrics Divested Assets and who

becomes involved in the Combined Entity’s business related to

any product that competes or may compete with the Panametrics

Divested Assets must not provide, discuss, exchange, circulate, or

otherwise disclose any such information to or with any other

person whose employment relates to such businesses.  Finally, any

GE or former GE or Agfa employee with documents that contain

information that he or she believes might be considered

Confidential Business Information related to the Panametrics

Divested Assets and who has not received specific instructions as

to how the documents in his or her possession should be disposed

of should contact the contact person identified at the end of this

notice.
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No employee for GE or the Combined Entity who has work

responsibilities in any way related to products that compete or

may compete with the Panametrics Divested Assets shall have

access to any facility containing Panametrics Divested Assets;

provided, however, that such employees may have access with the

consent of the owner of the Panametrics Divested Assets.

Furthermore, the Decision and Order restricts any employees of

Panametrics who were involved in the marketing or

manufacturing of the Panametrics Divested Assets from

performing a similar function for the Combined Entity relating to

ultrasonic nondestructive testing for six (6) months from the

closing of the GE/Agfa transaction.

Any violation of the Decision and Order or the Order to

Maintain Assets may subject GE or the Combined Entity to civil

penalties and other relief as provided by law.

CONTACT PERSON

If you have questions regarding the contents of this notice, the

confidentiality of information, the Decision and Order or the

Order to Maintain Assets, you should contact

.

ACKNOWLEDGMENT

I,  (print name),

hereby acknowledge that I have read the above notification and

agree to abide by its provisions.
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ORDER TO MAINTAIN ASSETS

The Federal Trade Commission having initiated an

investigation of the proposed Acquisition by Respondent General

Electric Company (“GE”), hereinafter referred to as

“Respondent,” of certain assets of Agfa-Gevaert N.V. (“Agfa”),

and Respondent having been furnished thereafter with a copy of a

draft of Complaint that the Bureau of Competition proposed to

present to the Commission for its consideration and which, if

issued by the Commission, would charge Respondent with

violations of Section 7 of the Clayton Act, as amended, 15 U.S.C.

§ 18, and Section 5 of the Federal Trade Commission Act, as

amended, 15 U.S.C. § 45; and

Respondent, its attorneys, and counsel for the Commission

having thereafter executed an Agreement Containing Consent

Orders (“Consent Agreement”), containing an admission by

Respondent of all the jurisdictional facts set forth in the aforesaid

draft of Complaint, a statement that the signing of said Consent

Agreement is for settlement purposes only and does not constitute

an admission by Respondent that the law has been violated as

alleged in such Complaint, or that the facts as alleged in such

Complaint, other than jurisdictional facts, are true, and waivers

and other provisions as required by the Commission’s Rules; and 

The Commission having thereafter considered the matter and

having determined that it had reason to believe that Respondent

has violated the said Acts, and that a Complaint should issue

stating its charges in that respect, and having accepted the

executed Consent Agreement and placed such Consent Agreement

on the public record for a period of thirty (30) days for the receipt

and consideration of public comments, now in further conformity

with the procedure described in Commission Rule 2.34, 16 C.F.R.

§ 2.34, the Commission hereby issues its Complaint, makes the

following jurisdictional findings and issues this Order to Maintain

Assets:
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1. Respondent GE is a corporation organized, existing and

doing business under and by virtue of the laws of the State of New

York, with its office and principal place of business located at

3135 Easton Turnpike, Fairfield, Connecticut 06431.

2. The Federal Trade Commission has jurisdiction of the

subject matter of this proceeding and of Respondent, and the

proceeding is in the public interest.

ORDER

I.

IT IS ORDERED that, as used in this Order to Maintain

Assets, the following definitions and the definitions used in the

Consent Agreement and the proposed Decision and Order (and

when made final, the final Decision and Order), which are

attached hereto as Appendix A and incorporated herein by

reference and made a part hereof, shall apply:

A. “GE” or “Respondent” means General Electric Company,

its directors, officers, employees, agents, attorneys,

representatives, predecessors, successors, and assigns; its

joint ventures, subsidiaries, divisions, groups and affiliates

controlled by General Electric Company (including, but

not limited to, the GE Power Systems business of General

Electric Company, General Electric Inspection Services,

Inc., and Panametrics, Inc.), and the respective directors,

officers, employees, attorneys, agents, representatives,

predecessors, successors, and assigns of each.

B. “Agfa” means Agfa-Gevaert N.V., a corporation organized,

existing, and doing business under and by virtue of the laws

of Belgium, with its offices and principal place of business

located at Septestraat 27, B-2640 Morstel, Belgium; and

joint ventures, subsidiaries, divisions, groups, and affiliates

controlled by Agfa.

C. “R/D Tech” means R/D Tech, Inc., a corporation organized
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and existing under the laws of the Province of Quebec, with

its offices and principal place of business located at 505,

boul. du Pare-technologique, Quebec, Quebec, Canada G1P

4S9.

D. “Commission” means the Federal Trade Commission.

E. “Acquisition” means the proposed Acquisition by

Respondent of certain assets of Agfa by means of a Stock

and Asset Purchase Agreement dated as of January 17,

2003, and the amendment to the Stock and Asset Purchase

Agreement dated September 19, 2003, by and between Agfa

and Respondent.

F. “R/D Tech Asset Purchase Agreement” means the Asset

Purchase Agreement by and between Panametrics as Seller,

GE as the parent of Seller, and R/D Tech as Purchaser,

dated as of October 27, 2003, and all amendments, exhibits,

attachments, agreements, and schedules thereto, related to

the Panametrics Ultrasonic NDT Assets to be divested to

accomplish the requirements of this Order.  The R/D Tech

Asset Purchase Agreement is attached to the Decision and

Order as non-public Appendix II.

G. “Agency(ies)” means any governmental regulatory

authority or authorities in the world responsible for

granting approval(s), clearance(s), qualification(s),

license(s) or permit(s) for any aspect of the research,

development, manufacture, marketing, distribution or sale

of Ultrasonic NDT equipment.

H. “Closing Date” means the date on which Respondent (or a

Divestiture Trustee) divests to the Commission-approved

Acquirer the Panametrics Ultrasonic NDT Assets

completely and as required by Paragraph II of the Decision

and Order.

I. “Commission-approved Acquirer” means either R/D Tech
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or any other entity that receives the prior approval of the

Commission to acquire the Panametrics Ultrasonic NDT

Assets, pursuant to Paragraph II of the Decision and Order.

J. “Confidential Business Information” means all information

owned by, or in the possession or control of, Respondent

that is not in the public domain related to the research,

development, engineering, manufacture, use, distribution,

cost, pricing, supply, marketing, sale, or after-sale servicing

of Ultrasonic NDT.

K. “Divestiture Agreement” means either the R/D Tech Asset

Purchase Agreement or any other agreement that receives

the prior approval of the Commission between Respondent

and a Commission-approved Acquirer (or between a

trustee appointed pursuant to Paragraph IV of the Decision

and Order and a Commission-approved Acquirer) related

to the Panametrics Ultrasonic NDT Assets required to be

divested pursuant to Paragraph II of the Decision and

Order.

L. “Divestiture Trustee” means the trustee appointed by the

Commission pursuant to Paragraph IV of the Decision and

Order.

M. “Effective Date” means the date the Acquisition is

consummated.

N. “Employee Notification” means the “Notice of Divestiture

and Requirement for Confidentiality” attached to the

Decision and Order as Appendix III and to this Order to

Maintain Assets as Appendix B.

O. “Flaw Detector” means an Ultrasonic NDT Product used

to detect and characterize internal defects and anomalies in

materials.

P. “Governmental Entity” means any Federal, state, local or
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non-U.S. government or any court, legislature,

governmental Agency or governmental commission or any

judicial or regulatory authority of any government.

Q. “Indirect Sales Representatives and Distributors” means

the individuals directly or indirectly employed by or under

contract with Respondent who sell or distribute

Panametrics Ultrasonic NDT Products (irrespective of the

portion of working time involved), listed in the Decision

and Order at Schedule 3.12(a) of non-public Appendix II.

R. “Interim Monitor” means any monitor appointed pursuant to

Paragraph III of the Decision and Order or Paragraph III of

this Order to Maintain Assets.

S. “Orders” means the Decision and Order and this Order to

Maintain Assets.

T. “NDT” or “NDT Product” means any nondestructive testing

equipment or system, excluding GE medical and process

control products, used for the examination of materials and

components without damaging or destroying them.

U. “Non-NDT Product” means any product, other than NDT

Products, including, but not limited to, GE medical and

process control products, researched, developed,

manufactured, used or sold by Respondent, before the

Effective Date.

V. “Non-Ultrasonic NDT Product” means any NDT Product,

other than Ultrasonic NDT Products, researched,

developed, manufactured, used or sold by Respondent,

before the Effective Date.

W. “Panametrics” means Panametrics, Inc., an affiliate of the

GE Power Systems business of General Electric Company,

and its subsidiaries Panametrics Japan Co. Ltd.,

Panametrics Pty., Ltd., IGE Energy Services (UK) Ltd.,
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Panametrics BV, Panametrics GmbH, Panametrics Srl,

Panametrics AB, and Panametrics Instrumentacion SL.

X. “Panametrics Shared Intellectual Property” means all of

the intellectual property that Respondent can demonstrate

to the Commission has been routinely used, prior to the

Effective Date, in the research, development, manufacture,

distribution, marketing, servicing, or sale of Ultrasonic

NDT Products and in the manufacture, distribution,

marketing, servicing, or sale of Non-NDT Products.

Y. “Panametrics Ultrasonic NDT Assets” means all of

Respondent’s rights, title and interest held before the

Effective Date, in and to all assets related to the

Panametrics Ultrasonic NDT Business, to the extent

legally transferable, including the research, development,

manufacture, use, distribution, marketing, servicing or sale

of Ultrasonic NDT including, without limitation, the

following:

1. all the product lines and related brands identified in

Appendix IV of the Decision and Order;

2. all Ultrasonic NDT Intellectual Property;

3. an exclusive royalty free worldwide license to make, use,

sell, practice any process or method, import, export, or

otherwise dispose of the Ultrasonic NDT Licensed

Intellectual Property; provided, however, that, if R/D

Tech is the Commission-approved acquirer, then the

required term of the license shall be that provided for in

the R/D Tech Asset Purchase Agreement;

4. all Ultrasonic NDT Manufacturing Equipment;

5. all Ultrasonic NDT Software;

6. the identity of all customers of Ultrasonic NDT during the
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period from January 1, 1998, to the Effective Date and

detailed information as to the pricing, product mix, and

other terms (including, but not limited to, supply or rebate

agreements) of Ultrasonic NDT for such customers;

7. at the Commission-approved Acquirer’s option, each of 

the Ultrasonic NDT Assumed Contracts;

8. all unfilled customer orders for Ultrasonic NDT existing

before the Effective Date (Respondent shall provide a list

of such orders to the Commission-approved Acquirer

within two (2) days after the Closing Date);

9. at the Commission-approved Acquirer’s option, all

inventories of Ultrasonic NDT in existence before the

Effective Date, including, but not limited to, raw

materials, work in process, and finished goods; and

10. all documents (including, but not limited to, computer

files, electronic mail, and written, recorded, and graphic

materials) related to the Panametrics Ultrasonic NDT

Assets, including, but not limited to, the following

specified documents: reports relating to the research and

development of Ultrasonic NDT or of any materials used

in the research, development, manufacture, marketing or

sale of Ultrasonic NDT; all market research data and

market intelligence reports; customer information; all

records relating to employees that accept employment

with the Commission-approved Acquirer (excluding any

personnel records the transfer of which is prohibited by

applicable law); all records, including customer lists,

sales force call activity reports, vendor lists, sales data,

reimbursement data, manufacturing records,

manufacturing processes, and supplier lists; all data

contained in laboratory notebooks relating to Ultrasonic

NDT; all diagrams and schematics relating to Ultrasonic

NDT; all analytical and quality control data; and all

correspondence with Agencies relating to Ultrasonic
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NDT, but excluding (i) all tax returns, financial

statements, and working papers of Panametrics relating to

Non-NDT Products and Non-Ultrasonic NDT Products;

and (ii) documents and other information subject to

attorney-client privilege relating to Non-NDT Products

and Non-Ultrasonic NDT Products;

Provided, however, that, if a document required to be

produced pursuant to Paragraph I.Y.10 of this Order also

contains information that is not related to the Panametrics

Ultrasonic NDT Assets, Respondent need not produce that

information to the extent it is contained within a discrete

segment of the document that otherwise must be produced.

Provided further, that the Commission-approved Acquirer

shall be allowed access to redacted copies of such documents

otherwise excluded by Paragraph I.Y.10(i and ii) of this Order

to the extent they relate to Ultrasonic NDT.

Z. “Panametrics Ultrasonic NDT Business” means

Panametrics’ entire business relating to Ultrasonic NDT.

AA. “Panametrics Ultrasonic NDT Employees” means:

1. if R/D Tech is the Commission-approved Acquirer of the

Panametrics Ultrasonic NDT Assets, all of those

individuals listed in the Decision and Order at Schedule

3.12 (a) non-public Appendix II; or 

2. if R/D Tech is not the Commission-approved Acquirer of

the Panametrics Ultrasonic NDT Assets, all of those

individuals employed by Respondent (irrespective of the

portion of working time involved) with any responsibility

for the research, design, development, engineering,

manufacturing, distributing, marketing, sales, or after-

sales service and support of Panametrics Ultrasonic NDT

Products worldwide within the eighteen (18) month

period immediately prior to the Closing Date.
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BB. “Patents” means all Patents, patent applications and

statutory invention registrations, in each case possessed

or owned by Panametrics prior to the Effective Date,

including all reissues, divisions, continuations,

continuations-in-part, supplementary protection

certificates, extensions and reexaminations thereof, all

inventions disclosed therein, all rights therein provided

by international treaties and conventions, and all rights to

obtain and file for Patents and registrations thereto in the

world, related to the manufacture, use, sale, service

research or development of Ultrasonic NDT.

CC. “Phased Array NDT” means Ultrasonic NDT technology

that uses an array of transducers combined on a single

probe to emit sound waves at different angles and

intervals capable of creating a three-dimensional image

of scanned material to inspect the structure and tolerance

of materials without damaging or deforming them.

DD. “Stationary Scanning System” means an Ultrasonic NDT

Product that is a large mechanical device for the

inspection of industrial parts and is capable of automated

or manual use as a Thickness Gage and/or a Flaw

Detector.

EE. “Thickness Gage” means an Ultrasonic NDT Product used

to measure the thickness of a material or structure.

FF. “Transducer” means an Ultrasonic NDT Product that

imparts sound energy to the test material and receives

sound energy reflected from the test material.

GG. “Ultrasonic NDT” or “Ultrasonic NDT Product” means

NDT that uses ultrasound as the inspection modality,

including, but not limited to, Flaw Detectors, Thickness

Gages, Transducers, Phased Array NDT and Stationary

Scanning Systems.
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HH. “Ultrasonic NDT Assumed Contracts” means all

contracts or agreements to which Respondent is a party

to the extent related to Ultrasonic NDT and that existed

before the Effective Date, as follows:

1. if R/D Tech is the Commission-approved Acquirer,

Ultrasonic NDT Assumed Contracts include, but are not

limited to, contracts listed in the Decision and Order at

Schedule 3.11(b) of non-public Appendix II; or

2. if R/D Tech is not the Commission-approved Acquirer,

Ultrasonic NDT Assumed Contracts include, but are not

limited to:

a. third party purchase contracts or agreements for the

purchase of Ultrasonic NDT from Panametrics;

b. contracts or agreements for Panametrics’ purchases of

any materials from any third party for use related to

the manufacture, use, sale, service, research or

development of Ultrasonic NDT;

c. contracts or agreements related to the manufacture of

Panametrics Ultrasonic NDT;

d. confidentiality agreements related to Ultrasonic NDT;

and

e. royalty, licensing or similar arrangements related to

Ultrasonic NDT.

II. “Ultrasonic NDT Intellectual Property” means all of the

following possessed or owned by Respondent before the

Effective Date and related to Ultrasonic NDT:

1. Patents;

2. Ultrasonic NDT Manufacturing Technology;
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3. Ultrasonic NDT Scientific and Regulatory Material;

4. Ultrasonic NDT Research, Design and Development; and

5. rights to sue and recover damages or obtain injunctive

relief for infringement, dilution, misappropriation,

violation or breach of any of the foregoing.

Provided, however, that “Ultrasonic NDT Intellectual

Property” does not include the Ultrasonic NDT Licensed

Intellectual Property.

JJ. “Ultrasonic NDT Licensed Intellectual Property” means

rights within the field of use of Ultrasonic NDT to:

1. the fourteen (14) patents or patent applications used by

Respondents for Non-NDT Products or Non-Ultrasonic

NDT Products that are identified in Appendix V of the

Decision and Order;

2. Ultrasonic NDT Trademarks, including the goodwill of

the business symbolized thereby and associated therewith

that are identified in Appendix VI of the Decision and

Order;

3. Ultrasonic NDT Trade Dress; and

4. the know-how related to Ultrasonic NDT Manufacturing

Technology and Ultrasonic NDT Research, Design, and

Development that is Panametrics Shared Intellectual

Property.

Provided however, that “Ultrasonic NDT Licensed Intellectual

Property” does not include the “General Electric” or “GE” names

or logos in any form.
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KK. “Ultrasonic NDT Manufacturing Equipment” means all

of Panametrics’ rights and ownership in equipment,

machines, and computers, and all parts, information,

files, diagrams, schematics, instructions, software, and

hardware related thereto, used in the manufacture, quality

assurance and quality control, and packaging of

Ultrasonic NDT.

LL. “Ultrasonic NDT Manufacturing Technology” means all

technology, trade secrets, know-how, diagrams,

schematics, software, calibrations, inventions, practices,

proprietary algorithms, testing techniques, methods and

other confidential or proprietary information related to the

manufacture, quality assurance and quality control, and

packaging of Ultrasonic NDT owned or used by

Panametrics before the Effective Date, including, but not

limited to, manufacturing records, sampling records,

standard operating procedures and batch records related to

the manufacturing process, and supplier lists.

MM. “Ultrasonic NDT Research, Design and Development”

means intellectual property, materials and documents

related to the research, design and development of

Ultrasonic NDT, owned or used by Panametrics before

the Effective Date, including, but not limited to, research

materials, technical information, inventions, and other

confidential or proprietary information related to

research, design and development.

NN. “Ultrasonic NDT Scientific and Regulatory Material”

means all technological, scientific, chemical, and

electrical materials and information related to Ultrasonic

NDT owned or used by Panametrics before the Effective

Date, and all rights thereto, in any and all jurisdictions.

OO. “Ultrasonic NDT Software” means computer programs,

including all software implementations of algorithms,

models, and methodologies whether in source code or
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object code form, databases and compilations, including

any and all data and collections of data, all

documentation, including user manuals and training

materials, related to any Panametrics Ultrasonic NDT

Product; provided, however, that “Ultrasonic NDT

Software” does not include software that is readily

purchasable or licensable and which has not been

modified in a manner material to the use or function

thereof (other than through user preference settings).

PP. “Ultrasonic NDT Trade Dress” means all trade dress of

Ultrasonic NDT distributed, marketed, or sold by or on

behalf of Panametrics before the Effective Date, including,

but not limited to, product packaging associated with the

sale of such Ultrasonic NDT worldwide and the lettering

of such Ultrasonic NDT trade names or brand names;

provided, however, that Ultrasonic NDT Trade Dress does

not include the “General Electric” or “GE” name or logo

in any form.

QQ. “Ultrasonic NDT Trademarks” means all trademarks,

trade names and brand names including registrations and

applications for registration therefor (and all renewals,

modifications, and extensions thereof) and all common

law rights, and the goodwill symbolized thereby and

associated therewith, for Ultrasonic NDT researched,

developed, distributed, marketed, or sold by or on behalf

of Respondent before the Effective Date; provided,

however, that Ultrasonic NDT Trademarks do not

include the “General Electric” or “GE” name or logo in

any form

II.

IT IS FURTHER ORDERED that from the date this Order to

Maintain Assets becomes final:
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A. Respondent shall take such actions as are necessary to

maintain the viability, marketability, and competitiveness

of the Panametrics Ultrasonic NDT Business, and shall

prevent the destruction, removal, wasting, deterioration,

sale, disposition, transfer or impairment of the Panametrics

Ultrasonic NDT Business, except for ordinary wear and

tear and as otherwise would occur in the ordinary course of

business.

B. Respondent shall maintain the operations of the Panametrics

Ultrasonic NDT Business in the regular and ordinary course

of business and in accordance with past practice (including

regular repair and maintenance of the Panametrics

Ultrasonic NDT Business) and shall use its best efforts to

preserve the existing relationships with suppliers, vendors,

customers, Agencies, employees, and others having business

relations with the Panametrics Ultrasonic NDT Business.

Respondent’s responsibilities shall include, but are not

limited to:

1. providing the Panametrics Ultrasonic NDT Business with

sufficient working capital to operate the Panametrics

Ultrasonic NDT Business at least at current rates of

operation, to meet all capital calls with respect to the

Panametrics Ultrasonic NDT Business and to carry on, at

least at their scheduled pace, all capital projects, business

plans and promotional activities for the Panametrics

Ultrasonic NDT Business;

2. continuing, at least at their scheduled pace, any additional

expenditures for the Panametrics Ultrasonic NDT

Business authorized prior to the date the Consent

Agreement was signed by Respondent;

3. making available for use by the Panametrics Ultrasonic

NDT Business funds sufficient to perform all routine

maintenance and all other maintenance as may be

necessary, and all replacements as may be necessary;
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4. providing the Panametrics Ultrasonic NDT Business with

such funds as are necessary to maintain the viability,

marketability and competitiveness of the Panametrics

Ultrasonic NDT Business;

5. providing such support services to the Panametrics

Ultrasonic NDT Business as were being provided to this

business by Respondent as of the date the Consent

Agreement was signed by Respondent;

6. maintaining a work force equivalent in size, training, and

expertise to what has been associated with the

Panametrics Ultrasonic NDT Business;

7. cooperating with the Interim Monitor in the performance

of the Interim Monitor’s obligations pursuant to the

Orders;

8. providing all employees of the Panametrics Ultrasonic

NDT Business with reasonable financial incentives to

continue in their positions until the Closing Date.  Such

incentives shall include a continuation of all employee

benefits offered by Respondent until the Closing Date for

the divestiture of the Panametrics Ultrasonic NDT

Business has occurred, including regularly scheduled

raises and bonuses, and a vesting of all pension benefits

(as permitted by law).

Provided, however, Paragraph II.B.8 of this Order shall not

be construed to   require the Respondent to terminate the

employment of any employee.

C. Prior to the Closing Date, and consistent with the provisions

of the Decision and Order, Respondent shall not interfere

with the hiring or employing of any employees by any

Commission-approved Acquirer of any of the Panametrics

Ultrasonic NDT Business, shall not offer any incentive to

such employees to decline employment with the
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Commission-approved Acquirer or to accept other

employment with Respondent in lieu of accepting

employment with the Commission-approved Acquirer, and

shall remove any other impediments within the control of

Respondent that may deter these employees from accepting

employment related to the Panametrics Ultrasonic NDT

Business with the Commission-approved Acquirer,

including, but not limited to, any confidentiality provisions

relating to the Panametrics Ultrasonic NDT Business or any

non-compete provisions of employment or other contracts

with Respondent that would affect the ability or incentive of

those individuals to be employed by the Commission-

approved Acquirer.  In addition, Respondent shall not make

any counteroffer to an employee of the Panametrics

Ultrasonic NDT Business who receives a written offer of

employment from the Commission-approved Acquirer.

Provided, however, that Paragraph II.C of this Order does

not prohibit the Respondent from making offers to any

employee where the Commission-approved Acquirer has

notified the Respondent in writing that it does not intend to

make an offer of employment to that employee.

D. Respondent shall to the extent permissible under

applicable laws require, as a condition of continued

employment post-divestiture, that each employee with

access to any Confidential Business Information related to

the Panametrics Ultrasonic NDT Assets, including the

Panametrics Shared Intellectual Property, sign a

confidentiality agreement pursuant to which such

employee shall be required to maintain all Confidential

Business Information strictly confidential, including the

nondisclosure of such information to all other employees,

executives or other personnel of Respondent (other than as

necessary to comply with the requirements of this Order).

Provided, however, that:
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i. Respondent may use such information only to the extent

necessary to defend or prosecute claims relating to assets or

liabilities that are retained by Respondent after the Effective

Date.

ii. Paragraph II.D of this Order shall not apply to any

Confidential Business Information related to Ultrasonic

NDT that Respondent can demonstrate to the Commission

that Agfa obtained without the assistance of GE prior to the

Effective Date, or to Panametrics Shared Intellectual

Property, which Respondent shall be permitted to use after

the Effective Date only in connection with Non-NDT

Products.

E. Respondent shall provide written notification of the

restrictions on the use of the Confidential Business

Information related to the Panametrics Ultrasonic NDT

Assets, including Panametrics Shared Intellectual Property,

by Respondent’s personnel to all of Respondent’s

employees who (i) were involved in the research,

development, manufacturing, sale, service, marketing or

distribution of Ultrasonic NDT Products, and/or (ii) may

have Confidential Business Information related to the

Panametrics Ultrasonic NDT Assets, including the

Panametrics Shared Intellectual Property.  Such notification

shall be in substantially the form set forth in the Employee

Notification.  Respondent shall give such notification by e-

mail with return receipt requested or similar transmission,

and keep a file of such receipts for one (1) year after the

Closing Date.  Respondent shall provide a copy of such

notification to the Commission-approved Acquirer. 

Respondent shall maintain complete records of all such

agreements at Respondent’s corporate headquarters and

shall provide an officer’s certification to the Commission,

stating that such acknowledgment program has been

implemented and is being complied with.  Respondent shall

provide the Commission-approved Acquirer with copies of
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all certifications, notifications and reminders sent to

Respondent’s personnel.

F. Respondent shall adhere to and abide by the Divestiture

Agreement, which agreement shall not vary or contradict, or

be construed to vary or contradict, the terms of the Orders, it

being understood that nothing in the Orders shall be

construed to reduce any obligations of Respondent under

such agreement, which is incorporated by reference into this

Order to Maintain Assets and made a part hereof.

G. The purpose of this Order to Maintain Assets is to ensure

the continued viability, marketability, and competitiveness

of the Panametrics Ultrasonic NDT Assets in the same

businesses in which the Panametrics Ultrasonic NDT

Assets were engaged from the date the Consent Agreement

is signed until the date Respondent divests the Panametrics

Ultrasonic NDT Assets to a Commission-approved

Acquirer, and to prevent the destruction, removal, wasting,

deterioration, or impairment of any of the Panametrics

Ultrasonic NDT Assets except for ordinary wear and tear.

III.

IT IS FURTHER ORDERED that:

A. At any time after Respondent signs the Consent

Agreement in this matter, the Commission may appoint

one or more Interim Monitors to assure that Respondent

expeditiously complies with all of its obligations and

perform all of its responsibilities as required by the Orders

and the Divestiture Agreement.

B. The Commission shall select each Interim Monitor, subject

to the consent of Respondent, which consent shall not be

unreasonably withheld.  If Respondent has not opposed, in

writing, including the reasons for opposing, the selection of

a proposed Interim Monitor within ten (10) days after notice
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by the staff of the Commission to Respondent of the identity

of any proposed Interim Monitor, Respondent shall be

deemed to have consented to the selection of the proposed

Interim Monitor.

C. Not later than ten (10) days after the appointment of an

Interim Monitor, Respondent shall execute an agreement

that, subject to the prior approval of the Commission,

confers on the Interim Monitor all the rights and powers

necessary to permit the Interim Monitor to monitor

Respondent’s compliance with the relevant requirements of

the Orders in a manner consistent with the purposes of the

Orders.

D. If one or more Interim Monitors are appointed pursuant to

this Paragraph or pursuant to the relevant provisions of the

Decision and Order in this matter, Respondent shall

consent to the following terms and conditions regarding

the powers, duties, authorities, and responsibilities of each

Interim Monitor:

1. The Interim Monitor shall have the power and authority

to monitor Respondent’s compliance with the divestiture

and asset maintenance obligations and related

requirements of the Orders, and shall exercise such power

and authority and carry out the duties and responsibilities

of the Interim Monitor in a manner consistent with the

purposes of the Orders and in consultation with the

Commission.

2. The Interim Monitor shall act in a fiduciary capacity for

the benefit of the Commission.

3. The Interim Monitor shall serve until the later of:

a. the completion by Respondent of the divestiture of all

relevant assets required to be divested pursuant to the

Decision and Order in a manner that fully satisfies the
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requirements of the Orders and notification by the

Commission-approved Acquirer to the Interim

Monitor that it is fully capable of producing the

Ultrasonic NDT Product(s) acquired pursuant to a

Divestiture Agreement independently of Respondent;

or

b. the completion by Respondent of the last obligation

under the Orders pertaining to the Interim Monitor’s

service; provided, however, that the Commission may

extend or modify this period as may be necessary or

appropriate to accomplish the purposes of the Orders.

4. Subject to any demonstrated legally recognized privilege,

the Interim Monitor shall have full and complete access to

Respondent’s personnel, books, documents, records kept

in the normal course of business, facilities and technical

information, and such other relevant information as the

Interim Monitor may reasonably request, related to

Respondent’s compliance with its obligations under the

Orders, including, but not limited to, its obligations

related to the Panametrics Ultrasonic NDT Assets. 

Respondent shall cooperate with any reasonable request

of the Interim Monitor and shall take no action to

interfere with or impede the Interim Monitor's ability to

monitor Respondent’s compliance with the Orders.

5. The Interim Monitor shall serve, without bond or other

security, at the expense of Respondent on such reasonable

and customary terms and conditions as the Commission

may set.  The Interim Monitor shall have authority to

employ, at the expense of the Respondent, such

consultants, accountants, attorneys and other

representatives and assistants as are reasonably necessary

to carry out the Interim Monitor’s duties and

responsibilities.
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6. Respondent shall indemnify the Interim Monitor and hold

the Interim Monitor harmless against any losses, claims,

damages, liabilities, or expenses arising out of, or in

connection with, the performance of the Interim

Monitor’s duties, including all reasonable fees of counsel

and other reasonable expenses incurred in connection

with the preparations for, or defense of, any claim,

whether or not resulting in any liability, except to the

extent that such losses, claims, damages, liabilities, or

expenses result from misfeasance, gross negligence,

willful or wanton acts, or bad faith by the Interim

Monitor.

7. Respondent shall report to the Interim Monitor in

accordance with the requirements of  the Decision and

Order and/or as otherwise provided in any agreement

approved by the Commission.  The Interim Monitor shall

evaluate the reports submitted to the Interim Monitor by

Respondent, and any reports submitted by the

Commission-approved Acquirer with respect to the

performance of Respondent’s obligations under the

Orders or the Divestiture Agreement(s).  Within one (1)

month from the date the Interim Monitor receives these

reports, the Interim Monitor shall report in writing to the

Commission concerning Respondent’s performance of its

obligations under the Orders. 

8. Respondent may require the Interim Monitor and each of

the Interim Monitor’s consultants, accountants, attorneys

and other representatives and assistants to sign a

customary confidentiality agreement; provided, however,

that such agreement shall not restrict the Interim Monitor

from providing any information to the Commission.

E. The Commission may, among other things, require each

Interim Monitor and each of the Interim Monitor’s

consultants, accountants, attorneys and other representatives

and assistants to sign an appropriate confidentiality
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agreement related to Commission materials and information

received in connection with the performance of the Interim

Monitor’s duties.

F. If the Commission determines that an Interim Monitor has

ceased to act or failed to act diligently, the Commission may

appoint a substitute Interim Monitor in the same manner as

provided in this Paragraph or the relevant provisions of the

Decision and Order in this matter.

G. The Commission may on its own initiative, or at the

request of an Interim Monitor, issue such additional orders

or directions as may be necessary or appropriate to assure

compliance with the requirements of the Orders.

H. An Interim Monitor appointed pursuant to this Order to

Maintain Assets or the relevant provisions of the Decision

and Order in this matter may be the same person appointed

as a Divestiture Trustee pursuant to the relevant provisions

of the Decision and Order.

IV.

IT IS FURTHER ORDERED that Respondent shall notify

the Commission at least thirty (30) days prior to any proposed

change in the corporate Respondent such as dissolution,

assignment, sale resulting in the emergence of a successor

corporation, or the creation or dissolution of subsidiaries or any

other change in the corporation that may affect compliance

obligations arising out of this Order to Maintain Assets.

V.

IT IS FURTHER ORDERED that, for the purposes of

determining or securing compliance with this Order to Maintain

Assets, and subject to any legally recognized privilege, and upon

written request with reasonable notice to Respondent, Respondent
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shall permit any duly authorized representative of the

Commission:

A. access, during office hours of Respondent and in the

presence of counsel, to all facilities and access to inspect

and copy all books, ledgers, accounts, correspondence,

memoranda and all other records and documents in the

possession or under the control of Respondent relating to

compliance with this Order to Maintain Assets; and 

B. upon five (5) days' notice to Respondent and without

restraint or interference from Respondent, to interview

officers, directors, or employees of Respondent, who may

have counsel present, regarding such matters.

VI.

IT IS FURTHER ORDERED that this Order to Maintain

Assets shall terminate on the earlier of:

A. three (3) business days after the Commission withdraws its

acceptance of the Consent Agreement pursuant to the

provisions of Commission Rule 2.34, 16 C.F.R. § 2.34; or

B. the day after the divestiture of all relevant assets required to

be divested pursuant to the Decision and Order in a manner

that fully satisfies the requirements of the Orders and

notification by the Commission-approved Acquirer to the

Interim Monitor that it is fully capable of producing the

Ultrasonic NDT Product(s) acquired pursuant to a

Divestiture Agreement independently of Respondent, or the

Commission otherwise directs that this Order to Maintain

Assets is terminated.
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APPENDIX A

TO THE ORDER TO MAINTAIN ASSETS

[Decision and Order]

Order

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 137

209



APPENDIX B

TO THE ORDER TO MAINTAIN ASSETS

NOTICE OF DIVESTITURE AND REQUIREMENT FOR

CONFIDENTIALITY

On December , 2003, General Electric Company (“GE”),

hereinafter referred to as “Respondent,” entered into an

Agreement Containing Consent Orders (“Consent Agreement”)

with the Federal Trade Commission (“FTC”) relating to the

divestiture of certain assets.  That Consent Agreement includes

two orders:  The Decision and Order and the Order to Maintain

Assets.

The Decision and Order requires the divestiture of assets

relating to the Panametrics Ultrasonic NDT Business.  These

assets are hereinafter referred to as the “Panametrics Divested

Assets.”  Both the Decision and Order and the Order to Maintain

Assets require Respondent to commit that no Confidential

Business Information relating to the Panametrics Divested Assets

will be disclosed to or used by any employee of the entity formed

by the merger of GE and of certain assets of Agfa-Gevaert N.V.

(“Agfa”) (“Combined Entity”).  In particular, this is to protect

such information from being used in any way by the Combined

Entity for the research, development, sale or manufacture of any

product that competes, or may compete, with any product that is

marketed by the acquirer of the Panametrics Divested Assets after

the proposed acquisition.  The Decision and Order also requires

the complete divestiture of ALL documents (including

electronically stored material) that contain Confidential Business

Information related to the Panametrics Divested Assets. 

Accordingly, no employee of the Combined Entity may maintain

copies of documents containing such information.

Under the Decision and Order, the Respondent is required to

divest the Panametrics Divested Assets to an acquirer that must be

approved by the FTC.  R/D Tech, Inc. has been proposed to the

FTC as the acquirer for these assets.  Until a complete divestiture
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of all of the Panametrics Divested Assets occurs, the requirements

of the second order –  the Order to Maintain Assets – are in place

to insure the continued marketability, viability and competitive

vigor of the Panametrics Divested Assets.  This includes

preserving the work force that performs functions related to the

Panametrics Divested Assets.  You are receiving this notice

because you are either (i) an employee with work responsibilities

related to the Panametrics Divested Assets, (ii) an employee for

GE or the Combined Entity who has work responsibilities in some

way related to products that compete or may compete with the

Panametrics Divested Assets, or (iii) an employee or former

employee of GE or Agfa who might have Confidential Business

Information in your possession related to the Panametrics

Divested Assets.

All Confidential Business Information related to the

Panametrics Divested Assets must be retained and maintained by

the persons involved in the operation of that business on a

confidential basis, and such persons must not provide, discuss,

exchange, circulate, or otherwise disclose any such information to

or with any other person whose employment involves

responsibilities unrelated to the Panametrics Divested Assets

(such as persons with job responsibilities related to products that

compete or may compete with the Panametrics Divested Assets). 

In addition, any person who possesses such Confidential Business

Information related to the Panametrics Divested Assets and who

becomes involved in the Combined Entity’s business related to

any product that competes or may compete with the Panametrics

Divested Assets must not provide, discuss, exchange, circulate, or

otherwise disclose any such information to or with any other

person whose employment relates to such businesses.  Finally, any

GE or former GE or Agfa employee with documents that contain

information that he or she believes might be considered

Confidential Business Information related to the Panametrics

Divested Assets and who has not received specific instructions as

to how the documents in his or her possession should be disposed

of should contact the contact person identified at the end of this

notice.
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No employee for GE or the Combined Entity who has work

responsibilities in any way related to products that compete or

may compete with the Panametrics Divested Assets shall have

access to any facility containing Panametrics Divested Assets;

provided, however, that such employees may have access with the

consent of the owner of the Panametrics Divested Assets.

Furthermore, the Decision and Order restricts any employees of

Panametrics who were involved in the marketing or

manufacturing of the Panametrics Divested Assets from

performing a similar function for the Combined Entity relating to

ultrasonic nondestructive testing for six (6) months from the

closing of the GE/Agfa transaction.

Any violation of the Decision and Order or the Order to

Maintain Assets may subject GE or the Combined Entity to civil

penalties and other relief as provided by law.

CONTACT PERSON

If you have questions regarding the contents of this notice, the

confidentiality of information, the Decision and Order or the

Order to Maintain Assets, you should contact

.

ACKNOWLEDGMENT

I,  (print name),

hereby acknowledge that I have read the above notification and

agree to abide by its provisions.
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Analysis of Agreement Containing Consent Orders to Aid

Public Comment

I.     Introduction

The Federal Trade Commission (“Commission”) has accepted,

subject to final approval, an Agreement Containing Consent

Orders (“Consent Agreement”) from General Electric Company

(“GE”), which is designed to remedy the anticompetitive effects

resulting from GE’s acquisition of the nondestructive testing

(“NDT”) business group of Agfa-Gevaert N.V. (“Agfa”).  Under

the terms of the Consent Agreement, GE will be required to divest

its Panametrics ultrasonic NDT business to R/D Tech, Inc. (“R/D

Tech”).  The divestiture will take place no later than twenty (20)

days from the date GE consummates its acquisition of the Agfa

NDT business.  The Consent Agreement also includes an Order to

Maintain Assets that requires GE to preserve the Panametrics

ultrasonic NDT business as a viable, competitive and ongoing

operation until the divestiture is achieved.

The proposed Consent Agreement has been placed on the

public record for thirty (30) days to solicit comments from

interested persons.  Comments received during this period will

become part of the public record.  After thirty (30) days, the

Commission will again review the proposed Consent Agreement

and the comments received, and will decide whether it should

withdraw from the proposed Consent Agreement or make it final.

Pursuant to a stock and asset purchase agreement dated January

17, 2003, and amended September 19, 2003, GE proposes to

acquire Agfa’s NDT business group (“Proposed Acquisition”). 

The total value of the Proposed Acquisition is approximately $437

million.  The Commission’s Complaint alleges that the Proposed

Acquisition, if consummated, would violate Section 7 of the

Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the

Federal Trade Commission Act, as amended, 15 U.S.C. § 45, by

lessening competition in the U.S. markets for the research,

development, manufacture, and sale of certain types of ultrasonic
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NDT equipment, specifically:  (1) portable flaw detectors, (2)

corrosion thickness gages, and (3) precision thickness gages. 

II.   The Parties

GE is a diversified technology and services company

headquartered in Fairfield, CT.  GE is made up of a broad range of

primary business units, each with its own number of divisions. 

GE Aircraft Engines, the business unit that proposes to acquire

Agfa’s NDT assets, is the world's leading manufacturer of jet

engines for military and civil aircraft.  Another business unit of

GE, GE Power Systems, offers NDT equipment through the NDT

Division of Panametrics, Inc.  With its headquarters and

manufacturing operations in Waltham, MA, Panametrics

researches, designs, manufactures, and sells ultrasonic NDT

equipment and systems. 

Headquartered in Mortsel, Belgium, Agfa is one of the world’s

leading imaging companies.  Agfa researches, develops, produces,

and sells a wide variety of NDT equipment through its

Krautkramer, Pantak, Seifert, and RADView subsidiaries.  Agfa

offers a complete range of ultrasonic NDT equipment, including

portable and stationary instruments, customized testing machines

and accessories, as well as application solutions, training and

service.

III.   Ultrasonic NDT Equipment

GE, through its Panametrics subsidiary, and Agfa, through its

Krautkramer subsidiary, are the two largest suppliers of ultrasonic

NDT equipment in the United States.  Ultrasonic NDT equipment

includes, among other products:  (1) portable flaw detectors; (2)

corrosion thickness gages; and (3) precision thickness gages. 

Ultrasonic NDT equipment is used to inspect the structure and

tolerance of materials without damaging the materials or

impairing their future usefulness.  Manufacturers and end users in

a variety of industries use ultrasonic NDT equipment for quality

control and safety purposes.  Customers of these products
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purchase the type of ultrasonic NDT equipment that is best-suited

for the inspection they need to conduct and, because of the unique

performance characteristics of each type of equipment, there is

little opportunity to switch to alternative equipment.  In fact, even

a price increase of five to ten percent for portable flaw detectors,

corrosion thickness gages or precision thickness gages would not

likely cause a significant number of customers for these products

to switch to any alternative product.

The United States is the appropriate geographic market for

portable flaw detectors, corrosion thickness gages and precision

thickness gages in which to analyze the competitive effects of the

Proposed Acquisition.  Because ultrasonic NDT equipment

frequently needs to be calibrated and repaired to ensure accuracy,

customers prefer to purchase from suppliers with local service and

support.  Furthermore, customers tend to purchase from

companies with a proven reputation for accurate and reliable

equipment, and are reluctant to switch to a new company that does

not have a proven track record for providing accurate and reliable

equipment.  Foreign suppliers that have not established the

necessary service and support networks, brand reputation, and

customer acceptance in the U.S. are not effective competitors for

U.S. customers and would not be able to constrain a price increase

for portable flaw detectors, corrosion thickness gages or precision

thickness gages in the U.S.

The U.S. markets for portable flaw detectors, corrosion

thickness gages, and precision thickness gages are all highly

concentrated.  If the Proposed Acquisition is consummated, GE’s

market share would exceed 70 percent in each of the U.S. markets

for:  (1) portable flaw detectors; (2) corrosion thickness gages; and

(3) precision thickness gages.  In each of these markets, GE and

Agfa are the two largest suppliers.  For many customers, GE and

Agfa are the two top choices when considering a supplier of

portable flaw detectors, corrosion thickness gages and precision

thickness gages.  By eliminating competition between these two

leading suppliers, the Proposed Acquisition would allow GE to

exercise market power unilaterally, thereby increasing the
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likelihood that purchasers of portable flaw detectors, corrosion

thickness gages and precision thickness gages would be forced to

pay higher prices and that innovation in these markets would

decrease.

Significant impediments to new entry exist in each of the U.S.

markets for portable flaw detectors, corrosion thickness gages and

precision thickness gages.  First, a new entrant would need to

devote significant time and expense to researching and developing

a product.  Second, a new entrant must undertake the lengthy and

costly process of establishing a track record of reliability and

accuracy for its product.  This track record is critical to customers

because ultrasonic NDT equipment is relied upon to ensure the

quality and performance of their products.  Finally, a new supplier

of portable flaw detectors, corrosion thickness gages or precision

thickness gages must spend a great deal of time and money to

develop a broad service and support network that customers

depend upon.  For these reasons, new entry into the markets for

portable flaw detectors, corrosion thickness gages and precision

thickness gages would not be accomplished in a timely manner

even if prices increased substantially after the Proposed

Acquisition.  Additionally, new entry into the markets for portable

flaw detectors, corrosion thickness gages, and precision thickness

gages is unlikely to occur because the costs of entering the

markets are high relative to the limited sales opportunities

available to new entrants.

IV.   The Consent Agreement

The Consent Agreement effectively remedies the acquisition’s

anticompetitive effects in the U.S. markets for the research,

development, manufacture, and sale of portable flaw detectors,

corrosion thickness gages, and precision thickness gages by

requiring GE to divest its worldwide Panametrics ultrasonic NDT

business.  Pursuant to the Consent Agreement, the Panametrics

ultrasonic NDT business will be divested to R/D Tech.  The

divestiture will take place no later than twenty (20) days from the

date GE consummates its acquisition.  If the Commission
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determines that R/D Tech is not an acceptable buyer or that the

manner of the divestiture is not acceptable, GE must unwind the

sale and divest the Panametrics ultrasonic NDT business to a

Commission-approved buyer within ninety (90) days.  Should GE

fail to accomplish the divestiture within the time and in the

manner required by the Consent Agreement, the Commission may

appoint a trustee to divest the Panametrics ultrasonic NDT

business subject to Commission approval.  The trustee will have

the exclusive power and authority to accomplish the divestiture

within twelve (12) months of being appointed, subject to any

necessary extensions by the Commission.

The Commission’s goal in evaluating possible purchasers of

divested assets is to maintain the competitive environment that

existed prior to the acquisition.  A proposed buyer of divested

assets must not itself present competitive problems.  The

Commission is satisfied that R/D Tech is a well-qualified acquirer

of the divested assets.  R/D Tech, a private corporation

headquartered in Quebec, Canada, researches, designs,

manufactures and sells eddy current, acoustic emission, and

phased array instruments for manual and automated NDT

inspections.  With U.S. offices located in Massachusetts, North

Carolina, Pennsylvania, and Texas, R/D Tech has the resources,

related experience and capabilities to ensure that it will become an

effective competitor in the markets for portable flaw detectors,

corrosion thickness gages and precision thickness gages.  R/D

Tech has the necessary industry expertise to replace the

competition that existed prior to the Proposed Acquisition. 

Furthermore, R/D Tech does not pose separate competitive issues

as the acquirer of the divested assets because R/D Tech does not

produce, or is not a major supplier of, any of the product lines

being acquired.

The Consent Agreement contains several provisions designed

to ensure that the divestiture of the Panametrics NDT business is

successful.  For a period of one (1) year from the date the

divestiture of the business is accomplished, GE is prohibited from

soliciting or inducing any employees or agents of the ultrasonic
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NDT equipment business involved in the divestiture to terminate

their employment with R/D Tech.  The Consent Agreement also

requires that, post-divestiture, any remaining GE employees with

access to confidential business information related to the

Panametrics ultrasonic NDT business sign a confidentiality

agreement.  Pursuant to this agreement, employees will be

required to maintain confidential business information as strictly

confidential, including the nondisclosure of such confidential

information to other GE employees.  Finally, the Decision and

Order allows the Commission to appoint an Interim Monitor, if

necessary, to assure that GE complies with all of its obligations

and performs all of its responsibilities as required by the Consent

Agreement.

The Consent Agreement also contains an Order to Maintain

Assets.  This will serve to protect the viability, marketability and

competitiveness of the Panametrics ultrasonic NDT business until

it is divested to R/D Tech.  The Order to Maintain Assets became

effective upon the date the Commission accepted the Consent

Agreement for placement on the public record and will remain in

effect until GE successfully divests the Panametrics ultrasonic

NDT business according to the terms of the Decision and Order. 

In order to ensure that the Commission remains informed about

the status of the Panametrics ultrasonic NDT business pending

divestiture, and about the efforts being made to accomplish the

divestiture, the Consent Agreement requires GE to file periodic

reports with the Commission until the divestiture is accomplished.

The purpose of this analysis is to facilitate public comment on

the Consent Agreement, and it is not intended to constitute an

official interpretation of the proposed Decision and Order or the

Order to Maintain Assets, or to modify their terms in any way.
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IN THE MATTER OF

TENET HEALTHCARE CORPORATION, ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF

SEC. 5 OF THE FEDERAL TRADE COM MISSION ACT

Docket C-4106; File No. 0210119

Complaint, January 29, 2004--Decision, January 29, 2004

This consent order addresses practices used by Respondent Tenet Healthcare

Corporation, a for-profit corporation that owns or operates more than 100

hospitals throughout the United States; Respondent Frye Regional Medical

Center, a for-profit corporation owned by Tenet Healthcare Corporation that

operates a 338-bed hospital in Hickory, North Carolina; and the Piedmont

Health Alliance, Inc. (“PHA”), a for-profit physician-hospital organization

operating in the western North Carolina area of Catawba, Burke, Caldwell, and

Alexander Counties (known as the “Unifour” area), which has as members

approximately 450 physicians – or roughly 75 percent of the physicians in the

Unifour area – and three of the five  Unifour area hospitals, including Frye

Regional Medical Center. The order, among other things, prohibits the

respondents from entering into or facilitating any agreement between or among

any physicians practicing in the Unifour area (1) to negotiate with payors on

any physician’s behalf; (2) to deal, not to deal, or threaten not to  deal with

payors; (3) on what terms to deal with any payor; or  (4) not to deal individually

with any payor, or to deal with any payor only through an arrangement

involving PHA.  The order also prohibits the respondents from facilitating

exchanges of information between or among physicians concerning whether, or

on what terms, to contract with a payor, and from attempting to engage in – or

inducing anyone to engage in – any action prohibited by the order.  In addition,

the order requires the respondents, for five years, to notify the Commission at

least 60  days prior to initially contacting, negotiating with, or entering into

agreements with payors, concerning any qualified risk-sharing arrangement or

qualified clinically-integrated arrangement, as defined in and permitted under

the order.  The order also prohibits the respondents from challenging or

interfering with the termination, required by any Commission order, of any

contract between PHA and any payor pursuant to which Frye is reimbursed for

hospital, physician, or other healthcare services.

Participants

For the Commission: David M. Narrow, Christi J. Braun,

Karan R. Singh, Mary Connelly-Draper, Emily Jones, David R.
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Pender, Jeffrey W. Brennan, Joseph Eckhaus, Roberta S. Baruch,

Timothy A. Deyak, Louis Silvia and Mary T. Coleman.

For the Respondents: Clifford H. Aronson, Skadden, Arps,

Slate, Meagher & Flom, L.C.C.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission

Act, as amended, 15 U.S.C. § 41 et seq., and by virtue of the

authority vested in it by said Act, the Federal Trade Commission

(“Commission”), having reason to believe that Tenet Healthcare

Corporation (“Tenet”) and Frye Regional Medical Center, Inc.

(“Frye”), herein collectively referred to as “Respondents,” have

violated Section 5 of the Federal Trade Commission Act, as

amended, 15 U.S.C. § 45, and it appearing to the Commission that

a proceeding by it in respect thereof would be in the public

interest, hereby issues this Complaint stating its charges in that

respect as follows:

NATURE OF THE CASE

1.  This action concerns a horizontal agreement among

approximately 450 physician shareholders and non-shareholder

subcontracted physicians (collectively, “physician members”) of

Piedmont Health Alliance, Inc. (“PHA”), to agree collectively on

the prices they demand for physician services from payors,

including health insurance plans, health maintenance

organizations, preferred provider organizations, employers

directly providing self-funded health care benefits to their

employees and their employees’ dependents, and other third-party

purchasers of health care benefits.  The physicians, in conspiracy

with Frye and with and through PHA, have eliminated price

competition to the detriment of payors and consumers in the

“Unifour area” of North Carolina, which comprises Alexander,

Burke, Caldwell, and Catawba Counties.
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THE RESPONDENTS AND OTHER PARTIES

2.  PHA, a physician-hospital organization (“PHO”), is a for-

profit corporation based in Hickory, North Carolina. 

3.  PHA’s three hospital members are Frye, Caldwell Memorial

Hospital (“Caldwell Memorial”), and Grace Hospital (“Grace”).

Caldwell Memorial and Grace are organized as nonprofit

corporations.

4.  Tenet is a for-profit corporation, organized, existing, and

doing business under and by virtue of the laws of the State of

Nevada, with its principal address at 3820 State Street, Santa

Barbara, California 93105.

5.  Frye is a for-profit corporation, organized, existing, and

doing business under and by virtue of the laws of the State of

North Carolina, with its principal address at 420 North Center

Street, Hickory, North Carolina 28601.  Tenet controls Frye, an

acute care hospital with 338 staffed acute care beds.  Frye is the

largest hospital in the Unifour area.

6.  PHA’s 450 physician members include both primary care

and specialist physicians.  A substantial majority of these

physicians practice in small group practices on a for-profit basis. 

A small number of PHA physician members are salaried

employees of a PHA member hospital.

7.  Tenet owns one or more medical group practices that

provide physician services to patients in the Unifour area and

employ physicians who are members of PHA.

JURISDICTION AND INTERSTATE COMMERCE

8.  Tenet, through its subsidiaries, including Frye, has been

engaged in the business of providing physician and hospital

services in the Unifour area for a fee.
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9.  The general business practices of Tenet and Frye, including

the acts and practices herein alleged, are in or affecting

“commerce,” as defined in Section 4 of the Federal Trade

Commission Act, as amended, 15 U.S.C. § 44.

BACKGROUND

10.  Payors often contract with physicians, hospitals, and other

providers of health care services in a geographic area to create a

network of health care providers (“provider network”) that have

agreed to provide health care services to enrollees covered under

the payors’ programs.  Those providers may enter into contracts

individually and directly with the payor, or through a provider

organization, such as a PHO.

11.  To become members of payors’ provider networks,

physicians often enter into contracts with payors that establish the

terms and conditions, including fees and other competitively

significant terms, for providing health care services to enrollees

under the payors’ programs.  Physicians entering into such

contracts often agree to reductions in their usual compensation in

order to obtain access to additional patients made available to

them by the payors’ contractual relationships with their enrollees. 

Such reductions in physician fees may permit payors to constrain

increases in, or reduce, the premiums they charge to their

customers, or to offer broader benefits coverage without

increasing premium levels or out-of-pocket expenditures by

enrollees.

12.  Medicare’s Resource Based Relative Value Scale

(“RBRVS”) is a system used by the United States Centers for

Medicare and Medicaid Services to determine the amount to pay

physicians for the services they render to Medicare patients.  The

RBRVS approach provides a method to determine fees for

specific services.  In general, payors in the Unifour area make

contract offers to individual physicians or groups at a price level

specified as some percentage of the RBRVS fees for a particular

year (e.g., “110% of 2003 RBRVS”).
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13.  Absent agreements among competing physicians on the

prices and other contract terms on which they will provide

services to the payor’s enrollees, competing physicians or medical

group practices decide unilaterally whether to enter a contract to

participate in the payor’s provider network on the terms and

conditions, including price, offered by the payor.

14.  Some self-insured employers contract with other payors to

gain access to established provider networks.  Payors who are not

self-insured employers typically sell their programs to various

customers, including employers or other entities that purchase or

arrange for (and sometimes pay all or part of the cost of) programs

providing health care benefits to their employees and their

employees’ dependents.

15.  To be marketable and competitive in the Unifour area, a

payor’s health plan generally must include in its physician

network a large number of primary care and specialist physicians,

offering services in a sufficient number of practice fields, who are

available to customers at convenient or accessible locations, and

at affordable prices.  Because the substantial majority of the

primary care and specialist physicians who practice in the Unifour

area are members of PHA, many payors doing business in the

Unifour area cannot offer marketable and competitive health plans

without having at least a substantial portion of PHA’s physician

members in their provider networks.

FRYE WAS INSTRUMENTAL IN PHA’S FORMATION

AND EXPANSION

16.  In 1993, Frye’s Chief Executive Officer (“CEO”)

formulated a plan to create a PHO that would include Frye and

physicians who practiced at Frye.  Frye paid a health care

consultant to conduct surveys of physicians practicing at Frye to

determine their level of interest in forming a PHO, and the

services they would expect the PHO to offer.  The consultant told

Frye that the surveyed physicians “stated a need to form the group

to negotiate with group clout and power” and “maintain[] their
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income” in anticipation of the arrival of managed care

organizations to the Unifour area.

17.  At the request of Frye’s CEO, the chief of Frye’s medical

staff recruited eight physicians practicing at Frye to serve on a

PHO “steering committee” with Frye’s CEO and Chief Operating

Officer (“COO”).  This committee met periodically, for more than

a year, to make decisions about the purpose, form, and

organization of the PHO.

18.  Frye’s Board of Directors authorized Frye’s CEO to use

Frye funds to develop the PHO.  Some of this money was used to

pay a health care consultant and others who assisted the steering

committee in establishing the PHO.

19.  In 1994, PHA was incorporated and its shareholders

elected a Board of Directors, made up of physician and hospital

representatives from among the PHA membership.  Frye’s COO

initially directed PHA’s operations.  Frye’s CEO conducted a

management search, which led to PHA hiring a full-time CEO in

1995.  PHA’s CEO was charged with overseeing the day-to-day

operations of PHA, subject to approval by the PHA Board.

20.  In early 1995, Frye’s CEO and other representatives of

PHA participated in discussions with Caldwell Memorial, Grace,

and their medical staffs about the possibility of joining PHA to

form a “super PHO.”  In 1996, PHA amended its Articles of

Incorporation, Bylaws, and Policies and Procedures to permit

Grace, Caldwell Memorial, and their respective medical staffs to

join PHA and share equally in its governance.

21.  Frye has invested substantial funds to further PHA’s

formation and expansion.  PHA’s other hospital members and its

physician members likewise have paid substantial money to PHA

to further PHA’s formation and expansion. 
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RESPONDENTS HAVE ENGAGED IN PRICE-FIXING

AND OTHER ANTICOMPETITIVE ACTS

22.  According to its records, PHA was “created to be a

contracting entity for its members and serves to negotiate

managed health care contracts with [payors].”  In 1994, PHA

informed potential physician members that “[e]ach [payor]

contract will be carefully reviewed to determine advantages and

disadvantages (including but not limited to reimbursement issues)

to Piedmont Health Alliance participants and only those

[contracts] which the directors determine to be favorable on

balance to our participants as a whole will be signed.”

23.  PHA’s physician members signed agreements that bound

them to participate in all contracts that PHA entered, to accept

PHA-negotiated prices, and to agree that if PHA entered into a

contract with a payor with which the physician had an individual

contract, then that physician would terminate the individual

contract.  PHA agreed to attempt to negotiate contracts with

payors that included all PHA physician members.

24.  In early 1994, the PHA steering committee established a

Contracts Committee to negotiate contracts with payors on behalf

of PHA and its physician and hospital members.  The PHA

Bylaws authorized the Contracts Committee to evaluate and

negotiate proposed contracts with payors on behalf of PHA and its

members.  Until 2001, the Contracts Committee met regularly and

was actively involved in PHA’s contracting activities.  Frye’s

COO and Chief Financial Officer (“CFO”) participated in the

activities of the Contracts Committee during this period.  Over

that period, PHA negotiated and entered into more than 50 payor

contracts.

25.  From 1994 through 1996, Frye’s CFO and COO served as

PHA’s principal contract negotiators with payors.  Beginning in

1996, PHA’s CEO and her staff assumed the responsibility for

negotiating PHA’s payor contracts, and PHA’s Board and 
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Contracts Committee advised PHA’s CEO regarding the price and

other contract terms to demand from payors.

26.  PHA’s Board must approve PHA contracts with payors

before they can take effect. PHA’s Board is composed of 14

physician directors and six hospital directors, two representing

each hospital (but with only one vote per hospital).  Contract

approval requires that both a majority of the PHA physician

directors and two of the three hospital shareholders approve the

contract.  Frye’s, the other PHA hospitals’, and the physician

members’ representatives on the PHA Board voted on the

approval of contracts containing physician fee schedules that PHA

collectively negotiated with payors.

27.  PHA hired actuaries and other consultants to develop

physician fee schedules containing price terms that PHA

subsequently demanded from payors as a condition of contracting

for the services of PHA’s physician members. 

28.  PHA’s most common contracting method has been to enter

into a single-signature contract between PHA and a payor that

covers the services of all PHA physician members.  Payors that

failed to reach agreement with PHA on contract terms, including

price and price-related terms, were denied access to PHA’s

physician members for inclusion in their provider networks.

29.  PHA’s physician members agreed with each other and with

PHA that they would not deal individually, or through any other

organization, with any payor with which PHA was attempting to

negotiate, or had signed, a contract jointly on behalf of PHA’s

members.  Until 2001, the physicians’ participation agreements

with PHA expressly included this provision.  After 2001, this

provision was no longer written into the PHA participation

agreements, but PHA physicians nonetheless continued to adhere

to it.  PHA’s physician members also refused to deal directly and

individually with payors after PHA terminated its contracts with

those payors.
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30.  By and through PHA, the member physicians and

hospitals, including Frye, jointly agreed to require payors, as a

condition of dealing with the PHA physicians, to refrain from

contracting with non-PHA physicians or physician organizations

in the Unifour area.

PHA’S SO-CALLED “MESSENGER” APPROACH TO

CONTRACTING CONSTITUTES PRICE-FIXING

31.  Competing physicians sometimes use a “messenger” to

facilitate their contracting with payors in ways that do not

constitute an unlawful agreement on prices and other

competitively significant terms.  Legitimate messenger

arrangements can reduce contracting costs between payors and

physicians.  A messenger can be an efficient conduit to which a

payor submits a contract offer, with the understanding that the

messenger will transmit that offer to a group of physicians and

inform the payor how many physicians across specialties accept

the offer or have a counteroffer.  At less cost, payors can thus

discern physician willingness to contract at particular prices, and

assemble networks, while physicians can market themselves to

payors and assess contracting opportunities.  A messenger may

not negotiate prices or other competitively significant terms,

however, and may not facilitate coordination among physicians on

their responses to contract offers.

32.  In February 2001, the PHA Board voted to change

prospectively PHA’s method of contracting with payors for

physician services.  PHA called its new contracting method the

“modified messenger model.”  PHA told physician members that

this contracting method would not apply to existing PHA payor

contracts or to contracts then in the final stages of negotiation – all

of which contained price and other terms that the PHA physician

members had fixed and jointly demanded through PHA.  Since the

PHA Board’s decision to institute its so-called “messenger”

method for contracting, many existing PHA payor contracts

renewed, and a number of new contracts were finalized, without

being processed through PHA’s messenger model.
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33.  In setting up this new contracting method, PHA told its

physician members to report to PHA the minimum price levels

they would accept under payor contracts.  To aid physicians in

making these price decisions, PHA informed them of the prices

they had been paid for their most common medical procedures

under several pre-existing, PHA-negotiated payor contracts.  All

such contracts contained prices that the physicians had collusively

fixed and demanded through PHA.  Many PHA physician

members used these fixed prices to determine the prices that they

would demand under the new “messenger” method. 

34.  PHA has processed a total of two payor contracts for its

physician members pursuant to its “messenger” method for

contracting – one with CIGNA HealthCare of North Carolina, Inc.

(“CIGNA”), and the other with United HealthCare of North

Carolina, Inc. (“United”).  PHA and its members, including Frye,

engaged in price-fixing in connection with both contracts.  PHA

negotiated with CIGNA and United, respectively, on the overall

average price levels that each would pay to all PHA physicians in

the aggregate.  PHA engaged in this conduct without transmitting

contract offers to its physician members for their unilateral

acceptance or rejection.

35.  After fixing the overall average price level that would be

paid to all its physician members under each of these two

contracts, PHA, through its actuarial consultant, created fee

schedules that established different price levels for each medical

procedure and for different medical specialties.  The actuary

calculated these fee schedules such that, in their aggregate, they

would total the overall average price level that PHA had

negotiated for all PHA physicians to receive under the contract. 

In effect, the overall average price level was the “pie” that the

PHA physicians collectively would share, and the fee schedules

were the “pieces of the pie” that individual physicians could earn

– depending on their specialty and the procedures they performed. 

PHA negotiated for United’s and CIGNA’s acceptance of these

fee schedules.  It did so without transmitting contract offers to its

physician members for their unilateral acceptance or rejection.
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36.  PHA negotiated with United and CIGNA regarding, or

collectively agreed on, various other contract terms as well –

including pricing terms such as a demand for periodic, across-the-

board percentage increases in physician fee levels to occur at

certain times under the contract, and cost containment programs –

without transmitting contract offers to PHA physician members

for their unilateral acceptance or rejection.

37.  After PHA had collectively negotiated with United and

CIGNA on behalf of its physician members, more than 90% of

PHA’s physician members agreed to participate in those contracts.

FRYE CONSPIRED WITH PHA PHYSICIANS TO FIX

PHYSICIAN PRICES

38.  Beginning in 1994 and continuing through the present,

through its representatives on the PHA Board and otherwise, Frye

acted to implement and facilitate the fixing of prices that PHA

physicians charge payors for services rendered.  Frye agreed with

PHA and its physician members to fix physician prices by, among

other things: (a) approving proposed contracts with payors that

included fixed prices for PHA’s physician members; (b) rejecting

proposed contracts or contract terms, including price, that payors

offered to PHA’s physician members; (c) authorizing PHA’s

Contracts Committee and other representatives to negotiate with

payors for fixed physician fee schedules and prices; (d)

authorizing PHA representatives to make specific counteroffers to

payors containing fixed prices for PHA physician members;

(e) authorizing development of, and approving, physician fee

schedules for use by PHA in negotiations and contracting with

payors; (f) terminating contracts for physician services between

PHA and payors; (g) approving recommendations of the PHA

Contracts Committee concerning payor contracts and terms,

including physician payment rates; and (h) refusing to contract

with payors for hospital services unless those payors agreed to

meet the PHA physicians’ price-fixed terms.
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PHA’S PRICE-FIXING IS NOT JUSTIFIED

39.  PHA’s collective negotiation of fees and other

competitively significant contract terms has not been, and is not,

reasonably necessary to achieving any efficiency-enhancing

integration.

ANTICOMPETITIVE EFFECTS

40.  Respondents’ actions described in Paragraphs 16 through

38 of this Complaint have had, or have tended to have, the effect

of restraining trade unreasonably and hindering competition in the

provision of physician services in the Unifour area of North

Carolina in the following ways, among others:

A.  price and other forms of competition among PHA’s

physician members were unreasonably restrained;

B.  prices for physician services in the Unifour area have

increased or been maintained at artificially high levels; and 

C.  health plans, employers, and individual consumers were

deprived of the benefits of competition among physicians.

VIOLATION OF THE FEDERAL TRADE COMMISSION

ACT

41.  The combination, conspiracy, acts, and practices described

above constitute unfair methods of competition in violation of

Section 5 of the Federal Trade Commission Act, as amended, 15

U.S.C. § 45.  Such combination, conspiracy, acts and practices, or

the effects thereof, are continuing and will continue or recur in the

absence of the relief herein requested.

WHEREFORE, THE PREMISES CONSIDERED, the

Federal Trade Commission on this twenty-ninth day of January,

2004, issues its Complaint against Tenet Healthcare Corporation

and Frye Regional Medical Center, Inc.
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DECISION AND ORDER

The Federal Trade Commission (“Commission”), having

initiated an investigation of certain acts and practices of Tenet

Healthcare Corporation (“Tenet”) and Frye Regional Medical

Center, Inc. (“Frye”), hereinafter sometimes referred to as

“Respondents,” and Respondents having been furnished thereafter

with a copy of the draft of Complaint that counsel for the

Commission proposed to present to the Commission for their

consideration and which, if issued, would charge Respondents

with violations of Section 5 of the Federal Trade Commission

Act, as amended, 15 U.S.C. § 45; and 

Respondents, their attorneys, and counsel for the Commission

having thereafter executed an Agreement Containing Consent

Order to Cease and Desist (“Consent Agreement”), containing an

admission by Respondents of all the jurisdictional facts set forth

in the aforesaid draft of Complaint, a statement that the signing of

said Consent Agreement is for settlement purposes only and does

not constitute an admission by Respondents that the law has been

violated as alleged in such Complaint, or that the facts as alleged

in such Complaint, other than jurisdictional facts, are true, and

waivers and other provisions as required by the Commission’s

Rules; and

The Commission having thereafter considered the matter and

having determined that it had reason to believe that Respondents

have violated said Act, and that a Complaint should issue stating

its charges in that respect, and having accepted the executed

Consent Agreement and placed such Consent Agreement on the

public record for a period of thirty (30) days for the receipt and

consideration of public comments, now in further conformity with

the procedure described in Commission Rule 2.34, 16 C.F.R. §

2.34, the Commission hereby issues its Complaint, makes the

following jurisdictional findings and issues the following Order:

1. Respondent Tenet is a for-profit corporation, organized,

existing, and doing business under and by virtue of the laws of

Decision and Order

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 137

231



the State of Nevada, with its principal address at 3820 State

Street, Santa Barbara, California 93105.

2. Respondent Frye is a for-profit corporation, organized,

existing, and doing business under and by virtue of the laws of

the State of North Carolina, with its principal address at 420

North Center Street, Hickory, North Carolina 28601.

3. The Federal Trade Commission has jurisdiction of the subject

matter of this proceeding and of the Respondents, and the

proceeding is in the public interest.

ORDER

I.

IT IS ORDERED that, as used in this Order, the following

definitions shall apply:

A. “Respondent Tenet” means Tenet Healthcare Corporation,

its officers, directors, employees, agents, attorneys,

representatives, successors, and assigns; the subsidiaries, 

divisions, groups, and affiliates controlled by it, and the

respective officers, directors, employees, agents, attorneys,

representatives, successors, and assigns of each.

B. “Respondent Frye” means Frye Regional Medical Center,

Inc., its officers, directors, employees, agents, attorneys,

representatives, successors, and assigns; the subsidiaries,

divisions, groups, and affiliates controlled by it, and the

respective officers, directors, employees, agents, attorneys,

representatives, successors, and assigns of each. 

C. “Piedmont Health Alliance” or “PHA” means the Piedmont

Health Alliance, Inc., its officers, directors, employees,

agents, attorneys, representatives, successors, and assigns;

the subsidiaries, divisions, groups, and affiliates controlled

by it, and the respective officers, directors, employees,
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agents, attorneys, representatives, successors, and assigns of

each.

D. “Hospital” means a health care facility licensed by any state

as a hospital.

E. “Medical group practice” means a bona fide, integrated firm

in which physicians practice medicine together as partners,

shareholders, owners, members, or employees, or in which 

only one physician practices medicine.

F. “Participate” in an entity means (1) to be a partner,

shareholder, owner, member, or employee of such entity, or

(2) to provide services, agree to provide services, or offer to

provide services to a payor through such entity.  This

definition applies to all tenses and forms of the word

“participate,” including, but not limited to, “participating,”

“participated,” and “participation.”

G. “Payor” means any person that pays, or arranges for

payment, for all or any part of any physician or hospital

services for itself or for any other person.  “Payor” includes

any person that develops, leases, or sells access to networks

of physicians or hospitals.

H. “Person” means both natural persons and artificial persons,

including, but not limited to, corporations, unincorporated

entities, and governments.

I. “Physician” means a doctor of allopathic medicine (“M.D.”)

or a doctor of osteopathic medicine (“D.O.”).

J. “Preexisting contract” means a contract that is in effect on

the date this Order becomes final.

K. “Principal address” means either (1) primary business

address, if there is a business address, or (2) primary

residential address, if there is no business address.
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L. “Qualified clinically-integrated joint arrangement” means an

arrangement to provide physician services, hospital services,

or both physician and hospital services in which:

1. all physicians and hospitals that participate in the

arrangement participate in active and ongoing programs of

the arrangement to evaluate and modify the practice patterns

of, and create a high degree of interdependence and

cooperation among, the physicians and hospitals that

participate in the arrangement, in order to control costs and

ensure the quality of services provided through the

arrangement; and

2. any agreement concerning price or other terms or conditions

of dealing entered into by or within the arrangement is

reasonably necessary to obtain significant efficiencies

through the arrangement.

M. “Qualified risk-sharing joint arrangement” means an

arrangement to provide physician services, hospital services,

or both physician and hospital services in which:

1. all physicians and hospitals that participate in the

arrangement share substantial financial risk through their

participation in the arrangement and thereby create

incentives for the physicians and hospitals that participate

jointly to control costs and improve quality by managing the

provision of physician and hospital services, such as risk-

sharing involving:

a. the provision of physician or hospital services to payors

at a capitated rate,

b. the provision of physician or hospital services for a

predetermined percentage of premium or revenue from

payors,
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c. the use of significant financial incentives (e.g.,

substantial withholds) for physicians or hospitals that

participate to achieve, as a group, specified cost-

containment goals, or

d. the provision of a complex or extended course of

treatment that requires the substantial coordination of

care by hospitals or physicians in different specialties

offering a complementary mix of services, for a fixed,

predetermined price, where the costs of that course of

treatment for any individual patient can vary greatly due

to the individual patient’s condition, the choice,

complexity, or length of treatment, or other factors; and

2. any agreement concerning price or other terms or conditions

of dealing entered into by or within the arrangement is

reasonably necessary to obtain significant efficiencies

through the arrangement.

N. “Tenet physician PHA member” means any physician

practicing in a medical group practice owned or controlled

in any manner by Respondent Tenet or Respondent Frye,

whose services are paid for pursuant to a preexisting

contract between Piedmont Health Alliance and any payor,

and for as long as such physician continues to receive

payment pursuant to such contract.

O. “Unifour area of North Carolina” means the North Carolina

counties of Alexander, Burke, Caldwell, and Catawba. 

II.

IT IS FURTHER ORDERED that Respondent Tenet and

Respondent Frye, directly or indirectly, or through any corporate

or other device, in connection with the provision of physician

services in or affecting commerce, as “commerce” is defined in

Section 4 of the Federal Trade Commission Act, 15 U.S.C. § 44,

cease and desist from:
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A. Entering into, adhering to, participating in, maintaining,

organizing, implementing, enforcing, or otherwise

facilitating any combination, conspiracy, agreement, or

understanding between or among any physicians practicing

in the Unifour area of North Carolina:

1. to negotiate on behalf of any physician with any payor;

2. to deal, refuse to deal, or threaten to refuse to deal with any

payor;

3. regarding any term, condition, or requirement upon which

any physician deals, or is willing to deal, with any payor,

including, but not limited to, price terms;  or

4. not to deal individually with any payor, or not to deal with

any payor through any arrangement other than Piedmont

Health Alliance;

B. Exchanging or facilitating in any manner the exchange or

transfer of information among physicians practicing in the

Unifour area of North Carolina concerning any physician’s

willingness to deal with a payor, or the terms or conditions,

including any price terms, on which the physician is willing

to deal with a payor;

C. Attempting to engage in any action prohibited by Paragraph

II.A or II.B above; and

D. Encouraging, suggesting, advising, pressuring, inducing, or

attempting to induce any person to engage in any action that

would be prohibited by Paragraphs II.A through II.C above.

PROVIDED HOWEVER, that nothing in Paragraph II of this

Order shall prohibit any agreement involving, or conduct by,

Respondent Tenet or Respondent Frye that:
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(i) solely involves physicians employed by Respondent Tenet

or Respondent Frye, or any physician to the extent he or

she is providing services pursuant to a contract with

Respondent Tenet or Respondent Frye; or

(ii) is reasonably necessary to form, participate in, or take any

action in furtherance of a qualified risk-sharing joint

arrangement or a qualified clinically-integrated joint

arrangement, so long as the arrangement does not restrict

the ability, or facilitate the refusal, of physicians who

participate in it to deal with payors on an individual basis

or through any other arrangement.

III.

IT IS FURTHER ORDERED that Respondent Tenet shall

assure that no Tenet physician PHA member, directly or

indirectly, or through any corporate or other device, in connection

with the provision of physician services in or affecting commerce,

as “commerce” is defined in Section 4 of the Federal Trade

Commission Act, 15 U.S.C. § 44, submits claims for payment

pursuant to a preexisting contract between Piedmont Health

Alliance and any payor, where such claims are for services

provided at any time ninety (90) or more days after the date this

Order becomes final; provided, however, that Respondent Tenet

may permit any Tenet physician PHA member to continue to

submit claims for payment pursuant to contracts listed in

Confidential Appendix A of this Order. 

IV.

IT IS FURTHER ORDERED that, for a period of four (4)

years after the date this Order becomes final, Respondent Tenet

and Respondent Frye, directly or indirectly, or through any

corporate or other device, shall cease and desist from entering into

any arrangement with any physicians pursuant to which

Respondent Tenet or Respondent Frye acts as a messenger, or as

an agent, for or on behalf of any physicians practicing in the
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Unifour area of North Carolina, with payors regarding contracts or

terms of dealing involving the physicians and payors.

PROVIDED, HOWEVER, that, nothing in Paragraph IV of

this Order shall prohibit any agreement involving, or conduct by,

Respondent Tenet or Respondent Frye that solely involves

physicians employed by Respondent Tenet or Respondent Frye, or

any physician to the extent he or she is providing services

pursuant to a contract with Respondent Tenet or Respondent Frye.

V.

IT IS FURTHER ORDERED that:

A. For five (5) years after the date this Order becomes final,

pursuant to each qualified risk-sharing joint arrangement

with any physician or each qualified clinically-integrated

joint arrangement with any physician in which Respondent

Frye is a participant (“Arrangement”), Respondent Tenet or

Respondent Frye shall notify the Secretary of the

Commission in writing (“Notification”) at least sixty (60)

days prior to either Respondent’s contacting a payor,

pursuant to an Arrangement to negotiate or enter into any

agreement relating to price or other terms or conditions of

dealing with any payor, on behalf of any physician or

hospital in such Arrangement.

PROVIDED, HOWEVER, that Notification shall not be

required for any Arrangement in which all the physician

participants:

(i) are employed only by Respondent Tenet, Respondent Frye,

or Respondents Tenet and Frye; or

(ii) are physicians who have contracted with Respondent

Tenet or Respondent Frye, but only to the extent that the

physician is providing services pursuant to that contract.
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PROVIDED FURTHER, that Notification shall not be

required for subsequent contacts with any payors pursuant to any

Arrangement for which Notification has been given pursuant to

this Paragraph V.A.

B. With respect to any Arrangement, Respondent Tenet or

Respondent Frye shall include the following information in

the Notification:

1. the name, address, telephone number, medical specialty, and

medical practice group, if applicable, of each physician

participant, and the name of each hospital where he or she

has privileges;

2. the name and telephone number of the person responsible

for each hospital participant’s relationship with the

Arrangement;

3. a description of the Arrangement and its purpose, function,

and geographic area of operation;

4. a description of the nature and extent of the integration and

the efficiencies resulting from the Arrangement;

5. an explanation of how any agreement on prices (or on

contract terms related to price) furthers the integration and

achieves the efficiencies of the Arrangement;

6. a description of any procedures proposed to be implemented

to limit possible anticompetitive effects resulting from the

Arrangement or its activities; and

7. all studies, analyses, and reports that were prepared for the

purpose of evaluating or analyzing competition for

physician or hospital services in any area, including, but not

limited to, the market share of physician services in any area

or the market share of hospital services in any area.
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C. If, within sixty (60) days from the Commission’s receipt of

the Notification, a representative of the Commission makes

a written request for additional information to Respondent

Tenet or Respondent Frye, Respondent Tenet or Respondent

Frye shall not engage in any conduct described in Paragraph

V.A. of this Order prior to the expiration of thirty (30) days

after substantially complying with such request for

additional information, or such shorter waiting period as

may be granted in writing from the Bureau of Competition. 

The expiration of any waiting period described herein

without a request for additional information or without the

initiation of an enforcement proceeding shall not be

construed as a determination by the Commission or its staff

that a violation of the law or of this Order may not have

occurred.  Further, receipt by the Commission from

Respondent Tenet or Respondent Frye of any Notification of

an Arrangement is not to be construed as a determination by

the Commission that any such Arrangement does or does

not violate this Order or any law enforced by the

Commission.

VI.

IT IS FURTHER ORDERED that:

A. Respondent Tenet and Respondent Frye shall not challenge

or interfere with any termination, required by a Commission

order, of a contract between Piedmont Health Alliance and

any payor, pursuant to which contract Respondent Frye

receives payment for the provision of hospital, physician, or

any other healthcare services. 

B. Within thirty (30) days after the date this Order becomes

final, Respondent Tenet shall distribute by e-mail with

return receipt requested, or by first-class mail with return

receipt requested, a copy of this Order and the Complaint:
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1. to each officer who is at the level of senior vice-president or

higher, each member of the board of directors, and each

regional director of managed care of Respondent Tenet;

2. to the chief executive officer, the chief financial officer, and

each person having primary responsibility for managed care

contracting of each hospital owned or controlled by

Respondent Tenet, except for Respondent Frye; and

3. to each officer, each member of the board of directors, and

each person having primary responsibility for managed care

contracting of Respondent Frye.

C. Within thirty (30) days after the date this Order becomes

final, Respondent Tenet shall distribute by first-class mail,

return receipt requested, a copy of this Order and the

Complaint to the chief executive officer of each payor with

which Respondent Frye has a record of having been in

contact since January 1, 1994, regarding contracting for the

provision of hospital services or physician services.

D. For a period of five (5) years after the date this Order

becomes final, Respondent Tenet shall distribute by e-mail

with return receipt requested, or by first-class mail with

return receipt requested, a copy of this Order and the

Complaint:

1. to each officer who becomes a senior vice-president or

higher, each member of the board of directors, and each

regional director of managed care of Respondent Tenet, and

who did not previously receive a copy of this Order and the

Complaint, within ninety (90) days of the time that he or she

assumes such responsibility;

2. to each person who becomes the chief executive officer, the

chief financial officer, or a person having primary

responsibility for managed care contracting of each hospital

owned or controlled by Respondent Tenet, except for
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Respondent Frye, and who did not previously receive a copy

of this Order and the Complaint; and

3. to each person who becomes an officer, a member of the

board of directors, or a person having primary responsibility

for managed care contracting of Respondent Frye within

ninety (90) days of the time that he or she assumes such

responsibility.

E. For a period of five (5) years after the date this Order

becomes final, Respondent Tenet shall:

1. distribute by first-class mail, return receipt requested, a copy

of this Order and the Complaint to each payor that contracts

with Respondent Frye for the provision of hospital or

physician services, and that did not previously receive a 

copy of this Order and the Complaint, within thirty (30)

days of the time that such payor enters into such contract;

2. annually publish a copy of this Order and the Complaint in

an official annual report or newsletter sent to all physicians

employed by and hospitals owned by Respondent Tenet

within the Unifour area of North Carolina, with such

prominence as is given to regularly featured articles; and

3. cooperate with the Commission in any action related to this

proceeding that the Commission may take against Piedmont

Health Alliance or any physician who participates in

Piedmont Health Alliance, by i) producing, at its own

expense, information and documents in its or Respondent

Frye’s possession, custody, or control; ii) making its or

Respondent Frye’s representatives available to provide

deposition or hearing testimony, as may be requested by any

duly authorized representative of the Commission; and iii)

making its or Respondent Frye’s representatives available,

upon reasonable notice, for interviews in person or by 

telephone with Commission staff.  Nothing in this paragraph

shall require the production of materials as to which
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Respondent Tenet or Respondent Frye may assert a valid

claim of privilege on its own behalf or pursuant to the terms

of any written joint defense agreement with any respondent

in any Commission proceeding against Piedmont Health

Alliance or any physician who participates in Piedmont

Health Alliance.

F. Respondent Tenet shall file a verified written report within

sixty (60) days after the date this Order becomes final,

annually thereafter for five (5) years on the anniversary of

the date this Order becomes final, and at such other times as

the Commission may by written notice require.  Each such

report shall include:

1. a detailed description of the manner and form in which

Respondent Tenet and Respondent Frye have complied and

are complying with this Order;

2. the name, address, and telephone number of each payor with

which Respondent Frye has had any contact related to

contracting since this Order became final;

3. copies of the e-mail return receipts and signed postal return

receipts required by Paragraphs VI.B through VI.E of this

Order; and

4. a detailed description of any actions taken in furtherance of

a qualified risk-sharing joint arrangement or a qualified

clinically-integrated joint arrangement provided for in

Paragraph II of this Order.

PROVIDED, HOWEVER, that, if Respondent Frye no longer

is owned or controlled by Respondent Tenet, then Respondent

Frye (rather than Respondent Tenet) shall have the obligation to

comply with those provisions of Paragraphs VI.B through VI.F of

this Order to the extent applicable to officers, members of the

board of directors, other officials, or official reports or newsletters

of Frye.
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VII.

IT IS FURTHER ORDERED that each Respondent shall

notify the Commission at least thirty (30) days prior to any

proposed change in it, such as dissolution, assignment, sale

resulting in the emergence of a successor company or corporation,

the creation or dissolution of subsidiaries, or any other change in

Respondent Tenet or Respondent Frye that may affect compliance

obligations arising out of this Order.

VIII.

IT IS FURTHER ORDERED that each Respondent shall

notify the Commission of any change in its principal addresses

within twenty (20) days of such change in address.

IX.

IT IS FURTHER ORDERED that, for the purpose of

determining or securing compliance with this Order, Respondent

Tenet and Respondent Frye shall permit any duly authorized

representative of the Commission:

A. Access, during office hours and in the presence of counsel,

to inspect and copy all books, ledgers, accounts,

correspondence, memoranda, calendars, and other records

and documents in their possession, or under their control,

relating to any matter contained in this Order;

B. Upon five (5) days’ notice to Respondent Tenet and

Respondent Frye, and in the presence of counsel, and

without restraint or interference from them, to interview

officers, directors, or employees of Respondent Tenet and

Respondent Frye.
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X.

IT IS FURTHER ORDERED that this Order shall terminate

on January 29, 2024.
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Confidential Appendix A

[REDACTED FROM PUBLIC RECORD VERSION]
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Analysis of Agreement Containing Consent Orders to Aid

Public Comment

The Federal Trade Commission has accepted, subject to final

approval, an agreement containing a proposed consent order with

Tenet Healthcare Corporation (“Tenet”) and Frye Regional

Medical Center, Inc. (“Frye”).  The agreement settles charges that

Tenet and Frye (“Respondents”) violated Section 5 of the Federal

Trade Commission Act, 15 U.S.C. § 45, by directly facilitating the

orchestration and implementation of agreements among the

physician members of Piedmont Health Alliance, Inc. (“PHA”) to

fix prices and other terms on which the physicians would deal

with health plans, and to refuse to deal with such purchasers

except on collectively-determined terms.  The proposed consent

order has been placed on the public record for 30 days to receive

comments from interested persons.  Comments received during

this period will become part of the public record.  After 30 days,

the Commission will review the agreement and the comments

received, and will decide whether it should withdraw from the

agreement or make the proposed order final.

The purpose of this analysis is to facilitate public comment on

the proposed order.  The analysis is not intended to constitute an

official interpretation of the agreement and proposed order, or to

modify its terms in any way.  Further, the proposed consent order

has been entered into for settlement purposes only and does not

constitute an admission by Tenet or Frye that they violated the law

or that the facts alleged in the complaint (other than jurisdictional

facts) are true.

The Complaint Allegations

Frye is a for-profit corporation that operates a 338-bed hospital

in Hickory, North Carolina.  Tenet is a for-profit corporation that

owns or operates over 100 hospitals throughout the United States,

including Frye.  Frye was instrumental in the foundation and

operation of PHA, a for-profit physician-hospital organization

(“PHO”), operating in the western North Carolina area of
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Catawba, Burke, Caldwell, and Alexander Counties that is known

as the “Unifour” area.  PHA has as members approximately 450

physicians, or roughly 75% of the physicians in the Unifour area,

and three of the five Unifour area hospitals, including Frye.  A

separate complaint has been issued against PHA and 10 of its

physician leaders relating to their activities. 

In 1993, Frye’s Chief Executive Officer (“CEO”) developed a

plan to create a PHO that would include Frye and the physicians

practicing at Frye.  He hired a consultant to survey the Frye

physicians regarding what they would expect from a PHO.  The

consultant reported that the Frye practicing physicians “stated a

need to form the group to negotiate with group clout and power”

and “maintain their income” in anticipation of the arrival of

managed care organizations in the Unifour area.  Frye’s CEO and

Chief Operating Officer (“COO”), along with eight physicians

practicing at Frye, formed a steering committee, which was

responsible for establishing and organizing the PHO.

PHA was established in 1994 with the aim of facilitating

collective bargaining by physicians with health plans in order to

obtain more favorable fees and other terms than PHA’s physician

members could obtain through dealing individually with health

plans.  In early 1994, the PHA steering committee established the

Contracts Committee to negotiate contracts with payors on behalf

of PHA’s physician members.  Frye’s Chief Financial Officer

(“CFO”) and COO actively participated on the Contracts

Committee, and were the PHA physicians’ principal contract

negotiators between 1994 and 1996.  In 1996, PHA expanded to

include Caldwell Memorial Hospital (“Caldwell Memorial”) and

Grace Hospital (“Grace”), both nonprofit hospitals, and their

respective medical staffs.

PHA is managed and controlled by a Board of Directors made

up of 14 physician directors and six hospital directors, two

representing each hospital member (but with only one vote per

hospital member).  Thus, Frye has two representatives on the PHA

Board of Directors. Both a majority of PHA physician directors
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and two of the three voting hospital directors must approve each

payor contract entered into on behalf of PHA’s physician

members.  The PHA Board representatives voted on the approval

of contracts containing physician fee schedules that PHA

collectively negotiated with payors.  Since 1994, PHA has

negotiated and executed over 50 contracts with payors.

The complaint alleges that with the assistance of Frye and

Tenet, PHA has successfully coerced a number of health plans to

pay artificially high prices to PHA physician members, and

thereby raised the cost of medical care in the Unifour area.  As a

result of the challenged actions of Tenet and Frye, consumers in

the Unifour area have been, and are, deprived of the benefits of

competition among physicians.  By facilitating agreements among

PHA member physicians to deal only on collectively-determined

terms, and through PHA’s and its members’ actual or threatened

refusals to deal with health plans that would not meet those terms,

Tenet and Frye have violated Section 5 of the FTC Act.  The

collective negotiation of fees and other competitively significant

terms by PHA physician members with the assistance of Frye and

Tenet has not been, and is not, reasonably necessary to achieving

any efficiency-enhancing integration.

The Proposed Consent Order

The proposed consent order is designed to remedy the illegal

conduct charged in the complaint and prevent its recurrence, while

allowing Tenet and Frye to engage in legitimate conduct that does

not impair competition.  For example, other than the limitation in

Paragraph IV regarding acting as an agent or messenger, the

proposed order does not prohibit involvement in vertical

arrangements between Frye or Tenet and physicians that do not

involve illegal horizontal agreements among physicians.  The

proposed order is similar to recent orders that the Commission has

issued to settle charges relating to unlawful agreements to raise

physician prices.

The proposed order’s specific provisions are as follows:
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The order’s core prohibitions are contained in Paragraphs II,

III, and IV.  Paragraph II.A prohibits Tenet and Frye from entering

into or facilitating any agreement between or among any

physicians practicing in the Unifour area: (1) to negotiate with

payors on any physician’s behalf; (2) to deal, not to deal, or

threaten not to deal with payors; (3) on what terms to deal with

any payor; or (4) not to deal individually with any payor, or to

deal with any payor only through an arrangement involving PHA.

Other parts of Paragraph II reinforce these general prohibitions. 

Paragraph II.B prohibits the Respondents from facilitating

exchanges of information between or among physicians

concerning whether, or on what terms, to contract with a payor.

Paragraph II.C bans them from attempting to engage in any action

prohibited by Paragraph II.A or II.B.  Paragraph II.D prohibits

Respondents from inducing anyone to engage in any action

prohibited by Paragraphs II.A through  II.C.

As in other orders addressing health care providers’ collective

bargaining with payors, certain kinds of agreements are excluded

from the general bar on joint negotiations.  First, Tenet and Frye

would not be barred from activities solely involving their

employed physicians.  Second, Tenet and Frye are not precluded

from engaging in conduct that is reasonably necessary to form or

participate in legitimate joint contracting arrangements among

competing hospitals and physicians, whether a “qualified risk-

sharing joint arrangement” or a “qualified clinically-integrated

joint arrangement.”  However, such arrangements must not restrict

the ability, or facilitate the refusal, of the arrangements’ physician

members to deal with payors on an individual basis or through any

other arrangement.  As discussed below in connection with

Paragraph V, Tenet and Frye are required to notify the

Commission about such an arrangement prior to negotiating on

behalf of the arrangement’s members or before those members

jointly discuss any terms of dealing with a payor.

As defined in the proposed order, a “qualified risk-sharing joint

arrangement” must satisfy two conditions.  First, all physician and

Analysis

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 137

                          250



hospital participants must share substantial financial risk through

the arrangement and thereby create incentives for the physician or

hospital participants jointly to control costs and improve quality

by managing the provision of services.  Second, any agreement

concerning reimbursement or other terms or conditions of dealing

must be reasonably necessary to obtain significant efficiencies

through the joint arrangement.

As defined in the proposed order, a “qualified clinically-

integrated joint arrangement” also must satisfy two conditions. 

First, all physician and hospital participants must participate in

active and ongoing programs to evaluate and modify their clinical

practice patterns, creating a high degree of interdependence and

cooperation among physicians and/or hospitals, in order to control

costs and ensure the quality of services provided.  Second, any

agreement concerning reimbursement or other terms or conditions

of dealing must be reasonably necessary to obtain significant

efficiencies through the joint arrangement.

Paragraph III requires Tenet to assure that no physician

practicing in a medical group practice owned or controlled in any

manner by Tenet or Frye submits claims for payment pursuant to a

preexisting contract between PHA and any payor, where such

claims are for services provided at any time 90 or more days after

the date the order becomes final.  However, the order permits

these physicians to continue to submit claims for services pursuant

to certain PHA contracts listed in Confidential Appendix A.  The

purpose of Paragraph III is to prevent Tenet and Frye employed or

contracted physicians from continuing to receive the benefit of the

unlawfully fixed prices under PHA’s contracts with payors.

Paragraph IV prohibits Tenet and Frye, for four years, from

directly or indirectly entering into any arrangements with any

physicians practicing in the Unifour area under which Tenet or

Frye would act as an agent or messenger for those physicians

regarding contracting or terms of dealing with payors.  An

exception is made for those physicians employed by Tenet or

Frye.
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In the event that Frye or Tenet forms a qualified risk-sharing

joint arrangement or a qualified clinically-integrated joint

arrangement, Paragraph V requires the Respondents, for five

years, to notify the Commission at least 60 days prior to initially

contacting, negotiating, or entering into agreements with payors

concerning the arrangement.  This notice is not required for

arrangements in which all the physician participants are employed

by Frye or Tenet.  Notification is not required for subsequent

negotiations or agreements with payors pursuant to any

arrangement for which notice was already given under Paragraph

V.  Paragraph V.B sets out the information necessary to make the

notification complete.  Paragraph V.C establishes the

Commission’s right to obtain additional information regarding the

arrangement.

Paragraph VI.A prohibits Tenet and Frye from challenging or

interfering with the termination, required by any Commission

order, of any contract between PHA and any payor, pursuant to

which Frye is reimbursed for hospital, physician, or other

healthcare services.  This provision helps to ensure the

effectiveness of any future Commission order against PHA.

Paragraph VI.B requires Tenet to distribute the order and

complaint, within 30 days after the order becomes final, to each

officer who is at the level of senior vice-president or higher, each

member of the board of directors, and each Tenet regional director

of managed care; to the CEO, the CFO, and each person having

primary responsibility for managed care contracting of each

hospital, other than Frye, owned or controlled by Tenet; and to

each officer, each member of the board of directors, and each

person having primary responsibility for managed care contracting

for Frye.

Paragraph VI.C requires Tenet to distribute the complaint and

order, within 30 days after the order becomes final, to every payor

with which Frye has been in contact since January 1, 1994,

regarding the provision of hospital or physician services.
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Paragraph VI.E.3 requires Tenet to cooperate with Commission

staff in any litigation, or other action taken by the Commission,

against PHA and any of its member physicians.

The remaining provisions of Paragraph VI, and Paragraphs VII

through IX, of the proposed order impose obligations on Tenet (or

Frye, if it is no longer owned or controlled by Tenet), with respect

to distributing the proposed complaint and order to payors that

contract with Frye and to other specified persons, and the

reporting of certain information to the Commission.

The proposed order will expire in 20 years.
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IN THE MATTER OF

VITAL BASICS, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF

SEC. 5 AND SEC. 12 OF THE FEDERAL TRADE COMM ISSION ACT

Docket C-4107; File No. 0123248

Complaint, April 26, 2004--Decision, April 26, 2004

This consent order addresses practices used by Respondent Vital Basics, Inc.,

and by Respondents Robert B. Graham and  Michael B. Shane, individually and

as officers of the corporation, relating to the advertising and promotion of

Focus Factor – a dietary supplement containing, among other things, vitamins,

minerals, botanicals, and amino acids – and V-Factor Natural Pack, a dietary

supplement containing, among other things, yohimbine and L-argenine that was

marketed as a men’s sexual performance enhancer.  The order, among other

things, prohibits the respondents from representing that Focus Factor or any

substantially similar product  (1)  improves the focus, memory, and

concentration of healthy adults; (2) alleviates stress, fatigue, irritability and

mood swings in healthy adults; (3) makes children and teenagers feel more

alert, focused, and mentally sharp; (4) improves students’ ability to concentrate

and their academic performance; or (5) improves senior citizens’ memory,

mental clarity, and energy; unless the claims are substantiated by competent and

reliable scientific evidence.  The order also prohibits the respondents from

making any future claims about the safety, performance, benefits, or efficacy of

any food, drug, or dietary supplement for certain functions or processes – or the

treatment, cure, mitigation, or prevention, of any disorder – without possessing

competent and reliable scientific evidence that supports such claims.  The order

requires the respondents to disclose any material connection that exists between

an endorser  and the respondents or any other person or entity – involved  in

marketing or selling the product or program that is the subject of the

endorsement – and to pay $1 million to the Commission.

Participants

For the Commission: Tawana E. Davis, Shira D. Modell,

Heather Hippsley, Mary K. Engle and Dennis Murphy.

For the Respondent: Jonathan Shapiro, Moon, Moss, McGill &

Shapiro, P.A., and William C. MacLeod, Collier Shannon Scott,

PLLC.
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COMPLAINT

The Federal Trade Commission, having reason to believe that

Vital Basics, Inc., a corporation, Robert B. Graham, individually

and as an officer of Vital Basics, Inc., and Michael B. Shane,

individually and as an officer of Vital Basics, Inc.

(“respondents”), have violated the provisions of the Federal Trade

Commission Act, and it appearing to the Commission that this

proceeding is in the public interest, alleges:

1. Respondent Vital Basics, Inc. (“Vital Basics”) is a Maine

corporation with its principal office or place of business at 100

Commercial Street, Portland, Maine 04101.

2. Respondent Robert B. Graham (“Graham”) is an officer and

director of respondent Vital Basics.  Individually or in concert

with others, he formulates, directs, or controls the policies, acts, or

practices of Vital Basics, including the acts or practices alleged in

this complaint.  His principal office or place of business is the

same as that of Vital Basics.

3. Respondent Michael B. Shane is an officer and director of

respondent Vital Basics.  Individually or in concert with others, he

formulates, directs, or controls the policies, acts, or practices of

Vital Basics, including the acts or practices alleged in this

complaint.  His principal office or place of business is that of

Vital Basics’ wholly-owned subsidiary, Vital Basics Media, Inc.,

330 Madison Avenue, New York, NY 10017.

4. Respondents have advertised, labeled, offered for sale, sold,

and distributed the dietary supplement Focus Factor since at least

2000.  According to the package label, Focus Factor contains

more than forty (40) ingredients, including vitamins, minerals,

dimethylaminoethanol, Bacopa monnieri extract, huperzine, and

phosphatidyl serine.  Respondents Vital Basics, Graham, and

Shane sell adult and children’s versions of Focus Factor.  A bottle

of adult Focus Factor costs $74.95.  A bottle of children’s Focus

Factor costs $49.95.
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5. Respondents have also advertised, labeled, offered for sale,

sold, and distributed the dietary supplement V-Factor Natural

Pack (hereinafter “V-Factor”) since at least 2000.  According to

the package label, V-Factor contains L-arginine, yohimbine, and

ginkgo biloba. 

6. Focus Factor and V-Factor are “foods” or “drugs” within the

meaning of Sections 12 and 15 of the Federal Trade Commission

Act.

7. The acts and practices of respondents alleged in this complaint

have been in or affecting commerce, as “commerce” is defined in

Section 4 of the Federal Trade Commission Act.

ADVERTISING AND PROMOTION OF FOCUS FACTOR

AND V-FACTOR

8. Respondents have disseminated or have caused to be

disseminated advertisements for Focus Factor, including but not

limited to the attached Exhibits A through I.  These

advertisements contain the following statements:

Radio Advertising

a. “Smith:  I’m Dr. Kyl Smith.  A poor memory can be

embarrassing.  In business it can cost you money.

I’ve spent my career studying brain function, and I’ve

created an amazingly effective supplement called Focus

Factor.  It’s a unique supplement that enhances your natural

brain chemistry to improve memory, focus and

concentration.

In just a few days, you’ll actually feel it working.  You’ll

absorb the information in books like a sponge.  You’ll be

able to recall facts, figures and names more easily.  You’ll
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feel more alert, more focused, and ‘on task.’”  [Exhibit A:

“Kyl 2”  (emphasis in original)]

b. “Smith:  This is Dr. Kyl Smith. . . . My dietary supplement,

called Focus Factor, is helping thousands of families

improve their focus, memory, mood, concentration, and

energy.

 (Electronic voice mail ‘beep’) 

Ware:  This is Marlene Ware.  I’m calling on behalf of my

son.  He’s having a tough time at school, and this has made

such a difference.  He’s remembering things.  I can’t believe

it!  I wanted to tell you how much of a difference it’s made

for my son . . . Focus Factor.  It has made a tremendous

difference.

Smith:  Focus Factor is safe, it’s natural, and it works.  Call

now so you can immediately begin improving your memory,

concentration, mood, focus and energy.”   [Exhibit B:

“Donut Ware” ]

c. “Smith:   I’m Dr. Kyl Smith.  I’ve seen first-hand how

frustrating it can be when a child has trouble with focus and

concentration.  Parents come to me because their children

are unfocused, distracted . . . and they just don’t know what

to do about it. 

That’s why I developed Focus Factor.  It’s an effective, all-

natural supplement with one purpose:  to give your child’s

brain the exact nutrients it needs to function at its very best.

Focus Factor is for students who need help with

concentration, and memory.  In just a few days, your child

will feel alert, focused, and mentally sharp.

And by the way, there’s also an adult formula I created for

grown-ups who want to improve memory, concentration,

Complaint

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 137

257



and mood.”  [Exhibit C:  “School’s in Session” (emphasis in

original)]

d. “I’m Rob Graham, president of Vital Basics.  Our

revolutionary Focus Factor all-natural supplement was

developed to expand your powers of focus.  Have you ever

noticed how effortless things seem when you’re ‘on?’ 

You’re ‘on’ when your brain function is high.  You’re ‘off’

when your brain function is low.  Focus Factor contains

over 50 nutrients sharpen your brain function.”  [Exhibit D:

“Rob 3” (emphasis in original)]

e. “Host:  Well hello again . . . welcome to the Vitalbasics

radio program.  We bring you vital health information on

over 300 great radio stations covering all 50 states . . . and

y’know what?  I can count on two fingers – literally – the

number of times I’ve actually invited a guest back on this

program.  Today is one of those times.

Dr. Kyl Smith is back with us at our invitation, and this time

he’s right here in the studio with us . . . 

***

So these are just a few of the phone messages we received,

um . . . Here’s a 65-year old woman . . . . She’s been using it

for 4 days.  She says she cannot believe the change.  She

said she was slow and lethargic . . . she thought she was

getting dimwitted . . . and she says Focus Factor started

working almost immediately. 

***

Here’s a letter from a 65 year old woman I spoke with.  And

she says ‘I tried ginkgo biloba for months, and it didn’t do

anything for my memory.  But my memory is now

wonderful since I’ve started taking Focus Factor.  I noticed

the difference within a couple of days.’

***

And I have some comments from some of the doctors we’ve

spoken with.  For example, this is a medical doctor . . . this
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is an M.D. named Lee Cowden, Dr. Lee Cowden.  He’s a

cardiologist, and internist . . . and he says, uh . . . ‘Compared

to other supplements on the market, the nutrients in Focus

Factor are present at better levels . . . and in the ideal forms

more likely to enhance brain function.  Taking Focus Factor

results in a significant improvement in memory,

concentration, and overall well-being.’  Pretty strong

comment from a medical doctor.

***

Host:  [T]his is the supplement that is designed to literally

supercharge your brain.”  [Exhibit E:  “4600” ]

f. “Host:  Hi and welcome to the VitalBasics radio program.

I’m Bill Begley.  This is the health and wellness program

you can hear on over 200 radio stations from coast to coast. 

We’re in California, Massachusetts, Florida, Texas, Hawaii,

Alaska . . . you name it, we’re there, and we appreciate you

tuning in today.  Thank you very much for joining us.

***

My guest, on the phone with us today is Dr. Kyl Smith. . . .

Thousands and thousands of hours, folks, this man has put

into this breakthrough, this secret that we’re going to let you

in on today.  Dr. Smith, we have so much to talk about ...it’s

a blessing to have you on the program.  Welcome.

Kyl:  Thank you, Bill.  I’m honored to be here.

***

Host:   Anita Sohn is with us.  She is a school administrator. 

And listen to this, this is an amazing story:  She put her

entire class on Focus Factor.  Anita, welcome to the

program.  Can you tell us why you did that and what

happened.

Anita:  Surely.  We were having such great challenges with

kids being able to focus and being able to actually sit still

and concentrate and do their work.  And a year earlier, both

my children had gone on the Focus Factor.  And we had

seen such a marked difference, when the parents would
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come and say “what can we do about this?” then I would

start to tell them, “Okay, this is what I would do in this

situation.  And it couldn’t hurt, it can only help . . . try it.” 

So they started, one by one, each child started testing out the

Focus Factor.  And as a result, my entire class was on the

Focus Factor.  We have just . . . we’ve had just a wonderful

time on it.

Host:  So you put ‘em on the product . . . and what you

found was that in many cases the kids seemed more

attentive, they got better grades some of them?

Anita:  Definitely. 

***

Smith:  [W]e see a noticeable improvement in the way a

person feels it does not matter if it’s a child, a teen or an

adult, in 1 to 10 days.  Now I typically tell people, stay on

Focus Factor each and every day consistently and you’ll

notice a difference within 2 weeks.  But I’ve got to tell you

Bill that most people come back after the first day and they

say, “Wow, what did you put in this stuff.  I haven’t felt this

good since I was a teenager.”

***

Host:  All right, we’ll continue our discussion in a moment. 

But right now I want us to listen to some doctors and what

they are saying about Focus Factor.  Folks, these are people

we spoke with earlier this week.  First we’ll hear from Dr.

Shawn Sieracki and then from Dr. Jim Van Meter.  These

are doctors who recommend Focus Factor to their patients –

adults, children, seniors – some very interesting comments

here.  And Jon, if we could, let’s roll the tape.

Dr. Shawn Sieracki:  I first heard about Focus Factor about .

. . a year and a half ago.  Dr. Kyl Smith introduced it to me

at a seminar.  And he passed out a few of the Focus Factor

tablets and from that point on I’ve been hooked on Focus

Factor.  It helps calm the mind.  And it enhances brain

function.  That is what I am finding it’s doing for women,
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men, and children as well.  It’s an excellent product just to

help enhance the brain function.  I believe Focus Factor is

the very best brain support product on the market.  Focus

Factor helps children or adults with mental fatigue . . . poor

focus and irritability . . . it helps to keep that under control. 

I believe Focus Factor is the best supplement on the market

for memory control and memory function – not just with

children, not just with adults, and not just with seniors . . . it

hits all ages, and it gives all ages the right amount of

nutrients for the brain.

Dr. Jim Van Meter:  This is Dr. Jim Van Meter.  Every time

I ever research anything, I always try the product on myself.

Number one, if I can’t be convinced that it’s a benefit to me,

why in the world would I ever give it to anyone else?  My

son has been on it, my daughter’s been on it, my son-in-

law’s been on it . . . everyone in my family is on Focus

Factor.  Number one, yes it has vitamins and minerals in it. 

It also has essential amino acids and things that are also in

here that stimulate the brain to make the brain think, focus

and recover facts, numbers, words, definitions, etcetera. 

Where normal multi-vitamins and mineral [sic] has nothing

to do with it and can’t ever turn your brain on to thinking. 

It’s a product that everyone can trust, and be wonderfully

happy that they are giving their children and their family the

very best that can be given to them to be able to achieve

every goal they set out for.

Host:  So there you have just a few of the many doctors who

recommend Focus Factor to their patients.  These doctors

were not paid in any way for their comments today . . . . 

***

Host:  . . . And it is my great honor and pleasure right now

to have on the phone with me Representative Rick Green. 

Rick is with the state house in the State of Texas.  And he

uses Focus Factor himself and his family.  Representative

Green, welcome to the program.  Thank you very much for

joining us.
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***

Host:  Now what’s your story with Focus Factor?

Rep. Green:  Well, you basically listed the reasons I was

looking for something like Focus Factor.  I was elected 2

years ago, and in our Texas legislature we meet for 140 days

and we cover 6,000 bills in that short time frame, and trying

to juggle that and practice law and run a business and spend

time with my boys is not an easy thing to do, and I’m used

to managing all of those different things but just being

stressed out all the time, and not really enjoying the times

that you do get with the family . . . started taking [Focus

Factor] about a year ago and found that was exactly the

results.  I felt a major difference in being able to manage

different tasks, and focus on that task instead of y’know,

how . . . you’d be at lunch with one person meeting on one

thing, your mind’s wandering off on all these other things

you’re supposed to be doing.  Taking this product made a

significant difference to where those things wouldn’t

happen.

***

Kyl:  We’re all having problems with memory today.  It’s

not our fault.  We have an innate ability to have an awesome

memory.  All we have to do is feed our brain the nutrients

it’s starving for to enhance energy production.  And Focus

Factor supplies those nutrients . . . .

Host:  So it’s kind of like memory in a bottle.

Kyl:  Exactly.

***

Host:  For over 5 years, Focus Factor has been available

only through doctors’  offices.  But thanks to a special

arrangement with Dr. Kyl Smith, you can now get on a 30-

day risk-free trial direct from the Creative Health Institute.

Mention the VitalBasics radio program when you order, and

you can even get a 30-day supply absolutely free.”   [Exhibit

F:  “Bill #4400” (emphasis in original)]
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g. “Host:  This is an incredible story.  And I want us to start at

the very beginning.  Tell us about what inspired you to

create Focus Factor?

Smith:  It all started really when I just graduated out of my

internship and I was creating my own practice.  You see,

every day it seemed patients were coming in with a similar

question.  They’d say, Doctor, I am tired and fatigued all

the time.  I feel mentally foggy.  Is there anything that’s

natural and that’s good for me that’s gonna boost my

energy levels?. . . . And I felt guilty because I didn’t have a

good answer.  So what did I do?  I went to other physicians

and I asked them, Hey, what do you do when your patients

ask this question?  Did I miss something?

***

Host:  Now tell me this, in your experience, do you see

improvements in kids’ school work?

Smith:  Absolutely.  We’ve seen dramatic improvements in

academic performance.  And let me give you an example.  A

child that comes to mind, his name is Brian. . . . Brian was a

child that was kicked out of no less than 4 schools.  He

would not respond to his parents or any kind of authority

outside like, like principals or teachers.  After being on

Focus Factor, in one year he was on the honor roll . . . and

two years later he graduated from high school with honors. 

***

Host:  . . . Now, earlier this week we spoke with several

people who say Focus Factor has dramatically improved

their quality of life.  So if you or anyone in your family –

anyone you know – could use some help with mood, energy,

memory . . . y’know just clearing out those mental cobwebs,

you need to listen to this.

Silke Jones:  My name is Silke Jones and I have been taking

Focus Factor for about six months.  The reason I started

taking Focus Factor was because of the product benefits.  It

helps eliminate mood swings.  That it gives you a little pick-
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up, so to speak, during the day to where you don’t get the

doldrums in the afternoon.  That really got my attention

because that is me – right there.  I’ve attributed a lot of

mood swings or depression here and there, you know, to just

the age I’m going through right now, you know being a

woman.  So when I started taking Focus Factor, I was just

surprised how quickly I felt a difference.  I was amazing.  I

notice right away when I don’t take Focus Factor.  It’s hard

to describe.  You just have to try it.  And everybody I’ve

talked to that I’ve recommended it to has said the same

thing.

Kristin Rister-Wheatley:  My name is Kristin and since I’ve

been taking Focus Factor I have gotten tremendous results. 

I have more energy.  I have a more stabilized mood.  I feel

like my brain functions better.  I am on top of my game. 

Everyone knows that women, especially women, go through

mood swings especially during certain times of the month,

certain times of their cycle, and I have noticed that my mood

swings are not the highs and lows that they used to be.  I am

a much more steady, calm person.  I think it’s very

important that parents try Focus Factor with their children. 

Personally, it made a dramatic difference in my daughter’s

performance, the way she felt in school – the way she’d

concentrate.  I’ve shared it with my friends.  I’ve shared it

with my family.  They, everyone feels the same way.  We all

love Focus Factor.”  [Exhibit G:  “Leisa #4500” (emphasis

in original)]

Television Advertising

h. “Host:  Welcome to the Vitalbasics Health Show . . . .

Several months ago, we interviewed a leading expert in

nutrition who is generating controversy with his assertion

that there’s a nationwide epidemic called “Brain Starvation”

that affects men, women and children alike in this country.

According to Dr. Kyl Smith, memory loss, poor

concentration, mood swings and fatigue are causing a
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dangerous drop in effectiveness in the workplace and a

higher level of tension and even anger in the home.  He also

introduced a new dietary supplement called Focus Factor

that helps people with these everyday problems.  Dr. Smith,

welcome to the program again.

***

Host:  And you have made an impact in my life as well and I

want to talk about that a little bit.  Because in our last

program folks, if you saw it, I told a story about this great

big thick book that I picked up and read because I was

taking Focus Factor and it was about the American

revolution and I was able to remember all kinds of things. 

So I’ll you what, let’s roll the clip . . . .

Host from previous show: ‘I started reading this 400 page

book . . . very dense, very dry . . . and what I found was, I’m

remembering everything virtually in this book.  I’m

remembering the names of British Lords and generals and

dukes and battle sites and chains of events that happened. 

This book literally came alive to me . . . not only as I was

reading it, but after, my comprehension was extraordinary.’

Host:  And I have to say, since that program aired, things

just seem to get better and better and better, its sort of a

cumulative effect.  A couple of things that I notice.  First of

all, my memory just seems to keep getting better . . . .  So

one thing I can do is visualize things better, which helps me

to remember.  The second big thing is multitasking.  In the

past, when I would get all different projects thrown at me at

once, I would panic.  Because it just seemed so

overwhelming.  Since taking Focus Factor what I find is I

can more calmly prioritize things.  I can focus on each task

better, which means I get it done more quickly generally.

And I can just get the projects done faster.  So that just eases

all of that stress that normally would have come down on

me.”  [Exhibit H:  “Bill’s Case Studies”]
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Internet Advertising

i. “Finally!  A safe, easy and natural way to improve focus,

memory, mood, concentration and energy.  Focus Factor

is a superior natural supplement that enhances brain

function.

* * * 

This revolutionary dietary supplement is perfect for the

whole family

� Men and women feel more focused and alert

throughout the day.

� Women report relief from irritability and mood

swings.

� Seniors say they feel an improvement in memory,

mental clarity, and energy.

� Children and teens love the effect on focus and

concentration.”

[Exhibit I (emphasis in original)]

9. Respondents have disseminated or have caused to be

disseminated advertisements for V-Factor, including but not

limited to the attached Exhibits J through M.  These

advertisements contain the following statements:

Radio Advertising

a. “Denise:  Hi, I’m Denise Diamond.  Welcome to the Vital

Basics Health Show.  If your sex life isn’t as satisfying as it

used to be, our guest today says he has some

groundbreaking new information that may give you and

your partner what you need to re-ignite the spark in your

relationship.

We’ll talk about some of the prevailing myths about sex that

often prevent couples from enjoying the intimacy that they

deserve.  And he’ll tell us about a new solution that is safe

and easy . . . and is something you can use right now to

improve your sex life.
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Carlon Colker, M.D. is Medical Director and CEO of Peak

Wellness in Greenwich, Connecticut.  He’s been practicing

in the health care field for over 20 years.  In fact, he

pioneered the first wellness clinic on the East Coast.  He is

an attending physician at Beth Israel Medical Center in New

York City, Greenwich Hospital in Greenwich, Connecticut

and Stamford Hospital and St. Joseph’s Hospital in

Stamford, Connecticut.  He is one of the most sought-after

consultants in the country and has written extensively about

sexual health.  We’re very fortunate to have him on the

program today.  Dr. Colker, thank you for joining me.

Colker:  Thanks so much for having me.

***

Diamond:  We’re back with Dr. Carlon Colker. We’re

talking about sexual response in men and ways in which you

can make every day feel like you’re on your honeymoon. 

And Doctor, I understand you have some exciting news

regarding a recent clinical trial on the V-Factor Natural

Pack.  Could you tell us about that.  These results are just

fascinating.

Colker:  Yeah, the news is exciting.  The V-Factor Natural

Pack is a product that I’ve specifically formulated and I’ve

clinically tested to support and improve sexual function and

response.  As I like to say, it’s just like dialing the right

combination on a lock.  The V-Factor Natural Pack has a

precise formula and the exact levels of ingredients to unlock

sexual potential.  Just like the lock example, the right

combination of ingredients in the proper proportions is

really the key for improving sexual satisfaction.

Diamond:  So this was a well-designed clinical trial.  And

the #1 response was:  ‘increased sexual satisfaction.’  That

was the feedback that you got from the men that were in the

trial. And isn’t that exactly the kind of solution men are

looking for?

***
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Diamond:  Knowing that there’s a positive clinical trial

behind this . . . and everybody wants to be safe, this should

give men out there who are listening a peace of mind that

they can trust the product, that they can believe in that.  Can

you tell us a bit more about that?

Colker:  Oh yeah, well, this is the idea that we have a

clinical trial behind this supporting the effectiveness off the

product in terms of increasing sexual satisfaction.  And

that’s so important.  And, of course, the ingredients in the

V-Factor Natural Pack have been well-investigated and the

ingredients have been carefully selected, and there’s quite

an amount of research behind these substances . . . in

particular the one that we spoke about, the idea of increasing

nitric oxide, and that’s something that one of the ingredients

in the V-Factor Natural Pack can really do, and that’s what’s

amazing.  [Exhibit J:  “Natural Pack #7000” (emphasis in

original)]

b. “Announcer:  Welcome to the VitalBasics radio program

with Dr. Shari Lieberman and Carlon Colker, M.D.  Today,

Drs. Lieberman and Colker talk about a revolutionary new

approach to solving some of today’s most talked about

health issues, including sexual performance, poor memory,

concerns about prostate health, and emotional well-being.

And now, let’s join Dr. Shari Lieberman and Dr. Carlon

Colker.

***

Lieberman:  Y’know what I love, Carlon?  I love when the

downside is . . . nothing . . . . Once again, it’s safe, it’s

natural . . . there’s no downside.  And I love that as a

clinician.

***

Lieberman:  I . . . and, once again, who can benefit from

this?  If you are feeling not the same pep and drive as you

have had in the past when it comes to sex . . . [I]f your

sexual desire, sexual performance, sexual energy, just isn’t

what it’s been in the past . . . And I have to tell you
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something:  This is a product that, once again, you have

nothing to lose.  If you are experiencing low sex drive, low

sexual desire . . . if you’ve never experienced your sexual

performance or desire to where it should be . . . whether

you’re a man or a woman or you want to perhaps enhance

your sexual performance or desire, this is a product, once

again . . . why not give it a try?  There’s no downside . . .

it’s completely safe and natural, and I just love that about

the product.”  [Exhibit K:  “Natural Pack #5000” (emphasis

in original)]

c. “No stimulants.  No drugs.  Just safe, clinically-proven

ingredients chosen for one thing and one thing only . . . .” 

[Exhibit L:  “Sexy”]

Television Advertising

d. “Diamond:  If your sex life isn’t as satisfying as it used to

be, my guest has some groundbreaking new scientific

information that may give you exactly what you need to

improve your sex life.  He’ll tell us about a new supplement

that’s easy, safe, clinically tested . . . and is something you

can use immediately to improve your level of sexual

satisfaction. . . . Dr. Colker, thank you for joining us.

***

Diamond:  [W]hat can men expect from this, specifically?

They’re out there, they’re wondering, they want to know.

Colker:  Well as our clinical trial showed, when an

individual takes the V-Factor Natural Pack they are going to

experience increased sexual satisfaction and a better sexual

response. . . .

***

Diamond:  We’re back with Carlon Colker, M.D.  We’re

talking about a revolutionary breakthrough that improves

sexual function and satisfaction . . . some very dramatic

results.  Doctor, we’ve been talking a little bit today about

the clinical trial that went into this, the due diligence that
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went into the V-Factor Natural Pack.  So much good

verbatims [sic] that came back from the people that were

part of the study.  What were they telling you?

Colker:  Well it’s so important to recognize that having a

clinical study behind the product is so important because it

tells you that this product really works and that’s the whole

idea.  There are too many products out there that don’t have

a clinical study to support their use.  If the man’s taking V-

Factor Natural Pack, they can expect to have improved

satisfaction, have a greater satisfaction . . . .

***

Colker:  And then the V-Factor Natural Pack itself – the

actual final formula – has also been tested and shown to be

safe and effective.

***

Diamond:  I think that patients, and you’ve told me your

patients, are very savvy, though in terms of the products that

they purchase.  And sometimes they’re a little bit suspicious

. . . as well they should be.  That’s the good thing about the

V-Factor is the clinical study that went behind it, your

personal effort and the effort of other people, the safety, the

data, the documentation, the verification . . . it’s all there.

Colker:  Yeah, it’s so important because there are so many

products out there, and lord knows I wrote the book on it. 

So I can tell firsthand you [sic] there are many, many

products out there and most of them don’t work and they

don’t have clinical studies to support their safety and

efficacy.  The nice thing about the V-Factor Natural Pack is

you do have a product that has been clinically tested.  It is

safe and effective.”  [Exhibit M:  “Natural Pack DK”]

FOCUS FACTOR

10. Through the means described in Paragraph 8, respondents

have represented, expressly or by implication, that:
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(a) Focus Factor improves the focus, memory, and

concentration of healthy adults;

(b) Focus Factor alleviates stress and combats the fatigue,

irritability and mood swings that healthy adults

experience;

(c) Focus Factor makes children and teenagers feel more alert,

focused, and mentally sharp;

(d) Focus Factor improves students’ ability to concentrate and

their academic performance;

(e) Focus Factor improves senior citizens’ memory, mental

clarity, and energy;

(f) Focus Factor improves adults’ ability to absorb

information in books and to recall facts, figures and

names; and

(g) Consumers who start taking Focus Factor regularly will

feel its effects in as little as one to ten days.

11. Through the means described in Paragraph 8, respondents

have represented, expressly or by implication, that they possessed

and relied upon a reasonable basis that substantiated the

representations set forth in Paragraph 10, at the time the

representations were made.

12. In truth and in fact, respondents did not possess and rely

upon a reasonable basis that substantiated the representations set

forth in Paragraph 10, at the time the representations were made. 

Therefore, the representation set forth in Paragraph 11 was, and is,

false or misleading.
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V-FACTOR

13. Through the means described in Paragraph 9, respondents

have represented, expressly or by implication, that V-Factor is

safe for virtually all men.

14. Through the means described in Paragraph 9, respondents

have represented, expressly or by implication, that, they possessed

and relied upon a reasonable basis that substantiated the

representations set forth in Paragraph 13, at the time the

representations were made.

15. In truth and in fact, respondents did not possess and rely

upon a reasonable basis that substantiated the representations set

forth in Paragraph 13, at the time the representations were made. 

Therefore, the representation set forth in Paragraph 14 was, and is,

false or misleading.

16. Through the means described in Paragraph 9, respondents

have represented, expressly or by implication, that the clinical

study of the V-Factor Natural Pack conducted by Dr. Carlon

Colker proves that V-Factor is safe and is effective at improving

sexual response and function.

17. In truth and in fact, the clinical study of the V-Factor

Natural Pack conducted by Dr. Carlon Colker does not prove that

V-Factor is safe and is effective at improving sexual response and

function.  The clinical study referred to by respondents does not

provide competent or reliable scientific evidence of the safety or

efficacy of the V-Factor Natural Pack.  Therefore, the

representation set forth in Paragraph 16 was, and is, false or

misleading.

CONSUMER AND EXPERT ENDORSERS

18. In their advertising and sale of Focus Factor, respondents

have represented, directly or by implication, that various

individuals are endorsers of Focus Factor.  Respondents have
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failed to disclose adequately that certain of those individuals had

material connections with Focus Factor.  Specifically, at the time

of providing their endorsements:

a. Some of the consumer endorsers were the principals in a

public relations company that had been retained by Creative

Health, Inc. (the company that had developed Focus Factor

and licensed respondent Vital Basics to market the product)

to promote Focus Factor, and their company earned a

commission on sales resulting from its promotional work;

b. One of the consumer endorsers was Creative Health’s

attorney; and 

c. Some of the expert endorsers were Focus Factor distributors

who earned profits based on their sales of the product.

These facts would materially affect the weight and credibility

given by consumers to the endorsements and would be material to

consumers in their purchase or use of the product.  Therefore, the

failure to adequately disclose these facts, in light of the

representation made, was, and is, a deceptive practice.

19. In their advertising and sale of Focus Factor, respondents

have represented, directly or by implication, that consumers’

endorsements were made voluntarily and without compensation. 

Respondents have failed to disclose adequately that Vital Basics

solicited consumer endorsements by promising a free 6-month

supply of Focus Factor to those individuals whose testimonials

were used in the company’s advertising.  These facts would

materially affect the weight and credibility given by consumers to

the endorsements and would be material to consumers in their

purchase or use of the product.  Therefore, the failure to

adequately disclose these facts, in light of the representation

made, was, and is, a deceptive practice.
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DECEPTIVE FORMAT

20. Through the dissemination of advertisements referred to in

Paragraphs 8 and 9, including but not limited to “Bill  #4400” and

“Natural Pack #7000,” transcriptions of which are attached hereto

as Exhibits F and J, respondents have represented, directly or by

implication, that these advertisements are independent radio

programs and are not paid commercial advertising.

21. In truth and in fact, these advertisements are not

independent radio programs and are paid commercial advertising. 

Therefore, the representation set forth in Paragraph 20 was, and is,

false or misleading.

22. The acts and practices of respondents as alleged in this

complaint constitute unfair or deceptive acts or practices, and the

making of false advertisements, in or affecting commerce in

violation of Sections 5(a) and 12 of the Federal Trade

Commission Act.

IN WITNESS WHEREOF, the Federal Trade Commission has

caused its complaint to be signed by its Secretary and its official

seal to be hereto affixed at Washington, D.C. this twenty-sixth day

of April, 2004.
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DECISION AND ORDER

The Federal Trade Commission having initiated an

investigation of certain acts and practices of the respondents

named in the caption hereof, and the respondents having been

furnished thereafter with a copy of a draft of complaint which the

Bureau of Consumer Protection proposed to present to the

Commission for its consideration and which, if issued by the

Commission, would charge the respondents with violation of the

Federal Trade Commission Act; and

The respondents, their attorneys, and counsel for the

Commission having thereafter executed an agreement containing a

consent order, an admission by the respondents of all the

jurisdictional facts set forth in the aforesaid draft complaint, a

statement that the signing of the agreement is for settlement

purposes only and does not constitute an admission by the

respondents that the law has been violated as alleged in such

complaint, or that the facts as alleged in such complaint, other

than jurisdictional facts, are true, and waivers and other provisions

as required by the Commission's Rules; and

The Commission having thereafter considered the matter and

having determined that it had reason to believe that the

respondents have violated the Act, and that complaint should issue

stating its charges in that respect, and having thereupon accepted

the executed consent agreement and placed such agreement on the

public record for a period of thirty (30) days, now in further

conformity with the procedure prescribed in § 2.34 of its Rules,

the Commission hereby issues its complaint, makes the following

jurisdictional findings, and enters the following order:

1. Respondent Vital Basics, Inc. (“Vital Basics”) is a Maine

corporation with its principal office or place of business at 100

Commercial Street, Portland, Maine 04101.

2. Respondent Robert B. Graham is an officer and director of

respondent Vital Basics.  Individually or in concert with others, he
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formulates, directs, or controls the policies, acts, or practices of

Vital Basics, including the acts or practices alleged in this

complaint.  His principal office or place of business is the same as

that of Vital Basics.

3. Respondent Michael B. Shane is an officer and director of

respondent Vital Basics.  Individually or in concert with others, he

formulates, directs, or controls the policies, acts, or practices of

Vital Basics, including the acts or practices alleged in this

complaint.  His principal office or place of business is that of

Vital Basics’ wholly-owned subsidiary, Vital Basics Media, Inc.,

330 Madison Avenue, New York, NY 10017.

4. The Federal Trade Commission has jurisdiction of the subject

matter of this proceeding and of the respondents, and the

proceeding is in the public interest.

ORDER

DEFINITIONS

For purposes of this order, the following definitions shall

apply:

1. “Competent and reliable scientific evidence” shall mean tests,

analyses, research, studies, or other evidence based on the

expertise of professionals in the relevant area, that has been

conducted and evaluated in an objective manner by persons

qualified to do so, using procedures generally accepted in the

profession to yield accurate and reliable results.

2. Unless otherwise specified, “respondents” shall mean Vital

Basics and its successors and assigns, and their respective officers,

agents, representatives, and employees, and Robert B. Graham

and Michael B. Shane, and their respective agents, representatives

and employees.
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3. “Commerce” shall mean as defined in Section 4 of the Federal

Trade Commission Act, 15 U.S.C. § 44.

4. “Endorsement” shall mean as defined in 16 C.F.R. § 255.0(b).

5. “Substantially similar product” shall mean any ingestable

dietary supplement containing one or more of the following

ingredients:  phosphatidyl serine, dimethylaminoethanol (DMAE),

docosahexaenoic acid (DHA), L-glutamine, L-pyroglutamic acid,

pyridoxal alpha ketoglutarate, N–acetyl-tyrosine, GABA, inositol,

bilberry, pine bark; bacopa monnieri, Coenzyme Q-10, huperzine,

choline, vinpocetine, boron, or vanadium.

I.

IT IS ORDERED that respondents, directly or through any

corporation, subsidiary, division or other device, in connection

with the labeling, advertising, promotion, offering for sale, sale, or

distribution of Focus Factor or any substantially similar product,

in or affecting commerce, shall not make any representation, in

any manner, expressly or by implication, including through the

use of endorsements or the product’s name, that:

a. Such product improves the focus, memory, and

concentration of healthy adults;

b. Such product alleviates stress, fatigue, irritability and mood

swings in healthy adults;

c. Such product makes children and teenagers feel more alert,

focused, and mentally sharp;

d. Such product improves students’ ability to concentrate and

their academic performance;

e. Such product improves senior citizens’ memory, mental

clarity, and energy;
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f. Such product improves adults’ ability to absorb information

in books and to recall facts, figures and names; and

g. Consumers who start taking such product regularly will feel

its effects in as little as one to ten days;

unless, at the time the representation is made, respondents possess

and rely upon competent and reliable scientific evidence that

substantiates the representation.

II.

IT IS FURTHER ORDERED that respondents, directly or

through any corporation, subsidiary, division, or other device, in

connection with the labeling, advertising, promotion, offering for

sale, sale, or distribution of any food, drug, or dietary supplement,

as “food” and “drug,” are defined in Section 15 of the Federal

Trade Commission Act, in or affecting commerce, shall not make

any representation, in any manner, expressly or by implication,

including through the use of endorsements or the product’s name,

about the safety, performance, benefits, or efficacy of such

product for:

a. the brain or any mental functions or processes (including,

but not limited to cognitive function, memory, focus,

learning or concentration), stress, anxiety, energy, mood or

behavior, academic or business performance, longevity, age-

related memory impairment or dementia;

b. sexual response, function, enhancement, or performance;

or

c. the treatment, cure, mitigation, or prevention, of any

disorder;

unless, at the time the representation is made, respondents possess

and rely upon competent and reliable scientific evidence that

substantiates the representation.
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III.

IT IS FURTHER ORDERED that respondents, directly or

through any corporation, subsidiary, division or other device, in

connection with the labeling, advertising, promotion, offering for

sale, sale, or distribution of V-Factor or any other product

containing yohimbine, in or affecting commerce, shall not make

any representation, in any manner, expressly or by implication,

including through the use of endorsements or the product name,

that such product is safe, unless, at the time the representation is

made, respondents possess and rely upon competent and reliable

scientific evidence that substantiates the representation.

IV.

IT IS FURTHER ORDERED that respondents, directly or

through any partnership, corporation, subsidiary, division, or other

device, in connection with the labeling, advertising, promotion,

offering for sale, sale, or distribution of any product or program,

in or affecting commerce, shall not misrepresent, in any manner,

directly or by implication, the existence, contents, validity, results,

conclusions, or interpretations of any test or study.

V.

IT IS FURTHER ORDERED that respondents, directly or

through any corporation, subsidiary, division, or other device, in

connection with the labeling, advertising, promotion, offering for

sale, sale, or distribution of any product or program, in or

affecting commerce, shall disclose, clearly and prominently, a

material connection, when one exists, between a person providing

an endorsement for any product or program, and any respondent,

or any individual or entity labeling, advertising, promoting,

offering for sale, selling, or distributing such product or program. 

For purposes of this Part, “material connection” shall mean any

relationship that might materially affect the weight or credibility

of the endorsement.
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VI.

IT IS FURTHER ORDERED that respondents, directly or

through any corporation, subsidiary, division, or other device, in

connection with the labeling, advertising, promotion, offering for

sale, sale, or distribution of any product or program, in or

affecting commerce, do forthwith cease and desist from creating,

producing, selling, or disseminating:

A. Any advertisement that misrepresents, expressly or by

implication, that it is not a  paid advertisement; and 

B. Any commercial or other video advertisement fifteen (15)

minutes in length or longer or intended to fill a

broadcasting or cablecasting time slot of fifteen (15) 

minutes in length or longer that does not display visually

in the same language as the predominant language that is

used in the advertisement, in a clear and prominent

manner, and for a length of time sufficient for an ordinary

consumer to read, within the first thirty (30) seconds of the

commercial and immediately before each presentation of

ordering instructions for the product or service, the

following disclosure:

“THE PROGRAM YOU ARE WATCHING IS A PAID

ADVERTISEMENT FOR [THE PRODUCT OR

SERVICE].”

Provided that, for the purposes of this provision, the oral or

visual presentation of a telephone number or address for

viewers to contact to place an order for the product or

service shall be deemed a presentation of ordering

instructions so as to require the display of the disclosure

provided herein; and 

C. Any radio advertisement fifteen (15) minutes in length or

longer or intended to fill a time slot of fifteen (15) minutes

in length or longer that does not state in the same language

Decision and Order

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 137

                          340



as the predominant language that is used in the

advertisement, in a clear and prominent manner, and in a

volume and cadence sufficient for an ordinary consumer to

hear, within the first thirty (30) seconds of the commercial

and immediately before each presentation of ordering

instructions for the product or service, the following

disclosure:

“THE PROGRAM YOU ARE LISTENING TO IS A

PAID ADVERTISEMENT FOR [THE PRODUCT OR

SERVICE].”

Provided that, for the purposes of this provision, the

presentation of a telephone number or address for viewers to

contact to place an order for the product or service shall be

deemed a presentation of ordering instructions so as to

require the stating of the disclosure provided herein.

VII.

Nothing in this order shall prohibit respondents from making

any representation for any product that is specifically permitted in

labeling for such product by regulations promulgated by the Food

and Drug Administration pursuant to the Nutrition Labeling and

Education Act of 1990.

VIII.

IT IS FURTHER ORDERED that respondents shall pay to the

Federal Trade Commission the sum of $1 million ($1,000,000). 

This payment shall be made in the following manner:

A. The payment shall be made by wire transfer or certified or

cashier's check made payable to the Federal Trade

Commission, the payment to be made no later than ten

(10) days after the date that this order becomes final.
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B. In the event of any default in payment, which default

continues for ten (10) days beyond the due date of payment,

the amount due, together with interest, as computed

pursuant to 28 U.S.C. § 1961 from the date of default to the

date of payment, shall immediately become due and

payable.

C. The funds paid by respondents, together with any accrued

interest, shall, in the discretion of the Commission, be

used by the Commission to provide direct redress to

purchasers of Focus Factor and V-Factor in connection

with the acts or practices alleged in the complaint, and to

pay any attendant costs of administration.  If the

Commission determines, in its sole discretion, that redress

to purchasers of these products is wholly or partially

impracticable or is otherwise unwarranted, any funds not

so used shall be paid to the United States Treasury.

Respondents shall be notified as to how the funds are

distributed, but shall have no right to contest the manner of

distribution chosen by the Commission.  No portion of the

payment as herein provided shall be deemed a payment of

any fine, penalty or punitive assessment. 

D. Respondents relinquish all dominion, control and title to

the funds paid, and all legal and equitable title to the funds

vests in the Treasurer of the United States and in the

designated consumers.  Respondents shall make no claim

to or demand for return of the funds, directly or indirectly,

through counsel or otherwise; and in the event of

bankruptcy of either respondent, respondents acknowledge

that the funds are not part of the debtor's estate, nor does

the estate have any claim or interest therein. 

IX.

IT IS FURTHER ORDERED that respondent Vital Basics,

Inc., and its successors and assigns, and respondents Robert B.

Graham and Michael B. Shane shall, for five (5) years after the
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last date of dissemination of any representation covered by this

order, maintain and upon request make available to the Federal

Trade Commission for inspection and copying:

A. All advertisements and promotional materials containing

the representation including videotape recordings of all

such broadcast advertisements;

B. All materials that were relied upon in disseminating the

representation; and

C. All tests, reports, studies, surveys, demonstrations or other

evidence in their possession or control that contradict,

qualify, or call into question the representation, or the basis

relied upon for the representation, including complaints and

other communications with consumers or with

governmental or consumer protection organizations.

X.

IT IS FURTHER ORDERED that respondent Vital Basics,

Inc., and its successors and assigns, and respondents Robert B.

Graham and Michael B. Shane, for a period of ten (10) years after

the date of issuance of this order, shall deliver a copy of this order

to all current and future principals, officers, directors, and

managers, and to all current and future employees, agents, and

representatives having responsibilities with respect to the subject

matter of this order, and shall secure from each such person a

signed and dated statement acknowledging receipt of the order. 

Respondents shall deliver this order to current personnel within

thirty (30) days after the date of service of this order, and to future

personnel within thirty (30) days after the person assumes such

position or responsibilities.

XI.

IT IS FURTHER ORDERED that respondent Vital Basics,

Inc., and its successors and assigns, shall notify the Commission
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at least thirty (30) days prior to any proposed change in its

corporate structure that may affect compliance obligations arising

under this order, including but not limited to a dissolution,

assignment, sale, merger, or other action that would result in the

emergence of a successor corporation; the creation or dissolution

of a subsidiary, parent, or affiliate that engages in any acts or

practices subject to this order; the proposed filing of a bankruptcy

petition; or a change in the corporate name or address. Provided,

however, that, with respect to any proposed change in the

corporation about which respondent learns less than thirty (30)

days prior to the date such action is to take place, respondent shall

notify the Commission as soon as is practicable after obtaining

such knowledge.  All notices required by this Part shall be sent by

certified mail to the Associate Director, Division of Enforcement,

Bureau of Consumer Protection, Federal Trade Commission, 600

Pennsylvania Avenue, NW, Washington, D.C. 20580.

XII.

IT IS FURTHER ORDERED that respondents Robert B.

Graham and Michael B. Shane each shall for a period of five (5)

years after the date of issuance of this order, notify the

Commission of the discontinuance of his current business or

employment, or of his affiliation with any new business or

employment that may affect his compliance obligations arising out

of this Order.  The notice shall include respondent’s new business

address and telephone number and a description of the nature of

the business or employment and his duties and responsibilities.

All notices required by this Part shall be sent by certified mail to

the Associate Director, Division of Enforcement, Bureau of

Consumer Protection, Federal Trade Commission, 600

Pennsylvania Avenue, NW, Washington, D.C. 20580.

XIII.

IT IS FURTHER ORDERED that respondent Vital Basics,

Inc., and its successors and assigns, and respondents Robert B.

Graham and Michael B. Shane shall, within sixty (60) days from
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the date of service of this order, and at such other times as the

Federal Trade Commission may require, file with the Commission

a report, in writing, setting forth in detail the manner and form in

which they have complied with this order.

XIV.

This order will terminate on April 26, 2024, or twenty (20)

years from the most recent date that the United States or the

Federal Trade Commission files a complaint (with or without an

accompanying consent decree) in federal court alleging any

violation of the order, whichever comes later; provided, however,

that the filing of such a complaint will not affect the duration of:

A. Any Part in this order that terminates in less than twenty

(20) years;

B. This order's application to any respondent that is not named

as a defendant in such complaint; and

C. This order if such complaint is filed after the order has

terminated pursuant to this Part.

Provided further, that if such complaint is dismissed or a federal

court rules that the respondent did not violate any provision of the

order, and the dismissal or ruling is either not appealed or upheld

on appeal, then the order will terminate according to this Part as

though the complaint had never been filed, except that the order

will not terminate between the date such complaint is filed and the

later of the deadline for appealing such dismissal or ruling and the

date such dismissal or ruling is upheld on appeal.
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Analysis of Proposed Consent Order to Aid Public Comment 

The Federal Trade Commission has accepted, subject to final

approval, an agreement containing a consent order from Vital

Basics, Inc., and Robert B. Graham and Michael B. Shane,

individually and as officers of the corporation.

The proposed consent order has been placed on the public record

for thirty (30) days for receipt of comments by interested persons. 

Comments received during this period will become part of the

public record.  After thirty (30) days, the Commission will again

review the agreement and the comments received, and will decide

whether it should withdraw from the agreement or make final the

agreement's proposed order.

This matter involves practices relating to the advertising and

promotion of two products:  Focus Factor and V-Factor Natural

Pack.  Focus Factor is a dietary supplement containing, among

other things, vitamins, minerals, botanicals, and amino acids. 

Marketing materials for Focus Factor claimed that the product

enhanced brain function and improved the focus, memory, mood,

concentration, and energy of children, adults, and seniors.  V-

Factor Natural Pack is a dietary supplement containing, among

other things, yohimbine and L-argenine that was marketed as a

men’s sexual performance enhancer.

According to the FTC complaint, the respondents failed to have

substantiation for their claims that Focus Factor:  (a) improves the

focus, memory, and concentration of healthy adults; (b) alleviates

stress and combats the fatigue, irritability and mood swings that

healthy adults experience; (c) makes children and teenagers feel

more alert, focused, and mentally sharp; (d) improves students’

ability to concentrate and their academic performance; (e)

improves senior citizens’ memory, mental clarity, and energy; (f)

improves adults’ ability to absorb information in books and to

recall facts, figures and names; and (g) works in as little as one to

ten days.
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The complaint further alleges that the respondents failed to have

substantiation for their claims that V-Factor Natural Pack is safe

for virtually all men, and falsely represented that a clinical study

of the V-Factor Natural Pack conducted by Dr. Carlon Colker

proves that V-Factor is safe and is effective at improving sexual

response and function.

Finally, the complaint alleges that the respondents:  (1) failed to

disclose that certain of the consumer and expert endorsers who

appeared in advertising for Focus Factor had material connections

with the companies and individuals marketing the product, and

that other consumer endorsements were solicited by the promise

of a free 6-month supply of Focus Factor to those individuals

whose testimonials were used in the company’s advertising; and

(2) misrepresented that certain radio infomercials were

independent radio programs, not paid commercial advertising.

The proposed consent order contains provisions designed to

prevent the respondents from engaging in similar acts and

practices in the future. 

Part I of the order prohibits representations that Focus Factor or

any substantially similar product (defined as any ingestable dietary

supplement containing one or more specified ingredients):  (a) 

improves the focus, memory, and concentration of healthy adults;

(b) alleviates stress, fatigue, irritability and mood swings in

healthy adults; (c) makes children and teenagers feel more alert,

focused, and mentally sharp; (d) improves students’ ability to

concentrate and their academic performance; (e) improves senior

citizens’ memory, mental clarity, and energy; (f) improves adults’

ability to absorb information in books and to recall facts, figures

and names; or (g) works in as little as one to ten days, unless the

claims are substantiated by competent and reliable scientific

evidence.

Part II requires that the respondents possess competent and

reliable scientific evidence to support any future claims about the

safety, performance, benefits, or efficacy of any food, drug, or
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dietary supplement for:  (a) the brain or any mental functions or

processes (including, but not limited to cognitive function,

memory, focus, learning or concentration), stress, anxiety, energy,

mood or behavior, academic or business performance, longevity,

age-related memory impairment or dementia; (b) sexual response,

function, enhancement, or performance; or (c) the treatment, cure,

mitigation, or prevention, of any disorder.  Although the order

does not prohibit the trade name “Focus Factor,” it does require

the respondents to have competent and reliable scientific evidence

to substantiate any covered claims conveyed directly or by

implication through the use of the product name.

Part III requires that the respondents possess competent and

reliable scientific evidence to support any future claims that V-

Factor Natural Pack or any product containing yohimbine is safe.

Part IV prohibits any misrepresentation of the existence, contents,

validity, results, conclusions, or interpretations of any test or

study, in connection with the marketing of sale of any product or

program.

Part V requires disclosure of any material connection that exists

between an endorser and the respondents or any other person or

entity involved in marketing or selling the product or program that

is the subject of the endorsement.

Part VI prohibits the creation or dissemination of any

advertisement that misrepresents that it is not a paid

advertisement, and requires that specific disclosures be included

in any video or radio advertisement that is at least fifteen minutes

in length.

Part VII permits any representation for any product that is

permitted in labeling for such product by the FDA pursuant to the

Nutrition Labeling and Education Act of 1990.

Part VIII provides for the payment of $1 million to the

Commission.
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Part IX requires the respondents to retain certain records for five

(5) years after the last date of dissemination of any representation

covered by the order:  (1) all advertisements and promotional

materials containing the representation; (2) all materials relied

upon in disseminating the representation; and (3) all evidence in

respondents’ possession or control that contradicts, qualifies, or

calls into question the representation or the basis for the

representation.

Part X requires the respondents for ten (10) years to provide

copies of the order to personnel having responsibilities relating to

the subject matter of the order, and to obtain signed copies

acknowledging receipt of the order.

Part XI requires that the Commission be notified of changes in

corporate structure that might affect compliance obligations

arising under the order.

Part XII requires that the individual respondents notify the

Commission for five (5) years of any changes in employment that

might affect their compliance obligations arising under the order.

Part XIII requires the respondents to file compliance reports with

the Commission. 

Part XIV provides that the order will terminate after twenty (20)

years under certain circumstances.

The purpose of this analysis is to facilitate public comment on the

proposed order, and it is not intended to constitute an official

interpretation of the agreement and proposed order or to modify in

any way their terms.
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IN THE MATTER OF

CREATIVE HEALTH INSTITUTE, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF

SEC. 5 AND SEC. 12 OF THE FEDERAL TRADE COMM ISSION ACT

Docket C-4107; File No. 0123248

Complaint, April 26, 2004--Decision, April 26, 2004

This consent order addresses practices used by Respondent Creative H ealth

Institute, Inc. and Respondent Kyl L. Smith, individually and as an officer of

the corporation, re lating to the  advertising and  promotion of Focus Factor, a

dietary supplement containing, among other things, vitamins, minerals,

botanicals, and amino acids. The order, among other things, prohibits the

respondents from representing that Focus Factor or any substantially similar

product  (1)  improves the focus, memory, and concentration of healthy adults;

(2) alleviates stress, fatigue, irritability and mood swings in healthy adults; (3)

makes children and teenagers feel more alert, focused, and mentally sharp; (4)

improves students’ ability to concentrate and their academic performance; (5)

improves senior citizens’ memory, mental clarity, and energy; (6) improves

adults’ ability to absorb information in books and to recall facts, figures and

names; or (7) works in as little as one to ten days, unless the claims are

substantiated by competent and reliable scientific evidence.  The order also

prohibits the respondents from making any claims about the performance,

benefits, or efficacy of any food, drug, or dietary supplement for:  (a) the brain

or any mental functions or processes (including, but not limited to cognitive

function, memory, focus, learning or concentration); (b) stress, anxiety, energy,

mood or behavior; (c) academic or business performance; (d) longevity, age-

related memory impairment or dementia; or (e) the treatment, cure, mitigation,

alleviation of the symptoms, prevention or reduction in the risk of any mental,

brain, or central nervous system disease or disorder, without possessing

competent and reliable scientific evidence that supports such claims.  In

addition, the order requires the respondents to disclose any material connection

that exists between an endorser and the respondents or any other person or

entity involved in marketing or selling the food, drug, or dietary supplement

that is the subject of the endorsement, and to pay $60,000  to the Commission.

Participants

For the Commission: Tawana E. Davis, Shira D. Modell,

Heather Hippsley, Mary K. Engle and Dennis Murphy.

Complaint

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 137

                          350



For the Respondents: Robert Ullman, Ullman, Shapiro &

Ullman LLP.

COMPLAINT

The Federal Trade Commission, having reason to believe that

Creative Health Institute, Inc., a corporation, and Kyl L. Smith,

individually and as an officer of Creative Health Institute, Inc.

(“respondents”), have violated the provisions of the Federal Trade

Commission Act, and it appearing to the Commission that this

proceeding is in the public interest, alleges:

1. Respondent Creative Health Institute, Inc. (“Creative Health”)

is a Texas corporation with its principal office or place of business

at 4451 FM 2181, Suite 100-515, Corinth, Texas 76205.

2. Respondent Kyl L. Smith (“Smith”) is an officer and sole

director of respondent Creative Health.  Individually or in concert

with others, he formulates, directs, controls or participates in the

policies, acts, or practices of Creative Health, including the acts or

practices alleged in this complaint.  His principal office or place

of business is the same as that of Creative Health. 

3. Focus Factor is a dietary supplement containing more than

forty (40) ingredients, including vitamins, minerals,

dimethylaminoethanol, bacopa monnieri extract, huperzine, and

phosphatidyl serine. 

4. Respondents Creative Health and Smith developed, advertised,

labeled, offered for sale, sold, and distributed Focus Factor from

at least 1997 to 2000.  Since 2000, Vital Basics, Inc., a Maine

corporation, has advertised, labeled, offered for sale, sold, and

distributed Focus Factor, and respondents Creative Health and

Smith have participated in the advertising of Focus Factor.

5. Focus Factor is a “food” or “drug” within the meaning of

Sections 12 and 15 of the Federal Trade Commission Act.
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6. The acts and practices of respondents alleged in this complaint

have been in or affecting commerce, as "commerce" is defined in

Section 4 of the Federal Trade Commission Act.

7. Respondents Creative Health and Smith have participated in

the advertising and promotion of Focus Factor, including, but not

limited to, through the radio and television infomercials and

commercials attached as Exhibits A through G.  Those

advertisements, which were aired on various broadcast and cable

channels, contained the following statements:

Radio Advertising

a. “Smith:  I’m Dr. Kyl Smith.  A poor memory can be

embarrassing.  In business it can cost you money.

I’ve spent my career studying brain function, and I’ve

created an amazingly effective supplement called Focus

Factor.  It’s a unique supplement that enhances your natural

brain chemistry to improve memory, focus and

concentration.

In just a few days, you’ll actually feel it working.  You’ll

absorb the information in books like a sponge.  You’ll be

able to recall facts, figures and names more easily.  You’ll

feel more alert, more focused, and ‘on task.’”  [Exhibit A:

“Kyl 2”  (emphasis in original)]

b. “Smith:  This is Dr. Kyl Smith. . . . My dietary supplement,

called Focus Factor, is helping thousands of families

improve their focus, memory, mood, concentration, and

energy.

 (Electronic voice mail ‘beep’) 

Ware:  This is Marlene Ware.  I’m calling on behalf of my

son.  He’s having a tough time at school, and this has made

such a difference.  He’s remembering things.  I can’t believe
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it!  I wanted to tell you how much of a difference it’s made

for my son . . . Focus Factor.  It has made a tremendous

difference.

Smith:  Focus Factor is safe, it’s natural, and it works.  Call

now so you can immediately begin improving your memory,

concentration, mood, focus and energy.”   [Exhibit B:

“Donut Ware”]

c. “Smith:  I’m Dr. Kyl Smith.  I’ve seen first-hand how

frustrating it can be when a child has trouble with focus and

concentration.  Parents come to me because their children

are unfocused, distracted . . . and they just don’t know what

to do about it. 

That’s why I developed Focus Factor.  It’s an effective, all-

natural supplement with one purpose: to give your child’s

brain the exact nutrients it needs to function at its very best.

Focus Factor is for students who need help with

concentration and memory.  In just a few days, your child

will feel alert, focused, and mentally sharp.

And by the way, there’s also an adult formula I created for

grown-ups who want to improve memory, concentration,

and mood.”  [Exhibit C:  “School’s in Session” (emphasis in

original)]

d. “Host: Well hello again . . . welcome to the Vitalbasics

radio program.  We bring you vital health information on

over 300 great radio stations covering all 50 states . . . and

y’know what?  I can count on two fingers – literally – the

number of times I’ve actually invited a guest back on this

program.  Today is one of those times.

Dr. Kyl Smith is back with us at our invitation, and this time

he’s right here in the studio with us . . . 

***
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So these are just a few of the phone messages we received,

um . . . Here’s a 65-year old woman. . . . She’s been using it

for 4 days.  She says she cannot believe the change.  She

said she was slow and lethargic . . . she thought she was

getting dimwitted . . . and she says ‘Focus Factor started

working almost immediately.   I felt like a different person.’

. . . Here’s a woman from your stomping grounds, Texas. 

She says she’s in the insurance industry . . . a very fast

paced office.  Lots of multi-tasking going on.  She says ‘I’ve

been taking Focus Factor for a couple of weeks and saw a

huge difference.  Just unbelievable.’  And I’m going to do

one more here, because this shows how the product can help

children as well. . . 

Smith:  Great . . ..

***

Smith: Most seniors will tell me they’ve been taking

nutritional supplements for maybe years, and never noticed

a difference in how they feel.  Can you imagine?  Well, the

thing that seniors tell me that Focus Factor does is it gives

them that mental spark, that energy like they used to have. 

They feel like their memory is more on-task.  They can

recall things easier with less effort.  And the thing I really

like to hear is how it improves relationships. 

***

Host:  Here’s a letter from a 65-year old woman I spoke

with.  And she says ‘I tried ginkgo biloba for months, and it

didn’t do anything for my memory.  But my memory is now

wonderful since I’ve started taking Focus Factor.  I noticed

the difference within a couple of days.’

***

And I have some comments from some of the doctors we’ve

spoken with.  For example, this is a medical doctor. . . this

is an M.D. named Lee Cowden, Dr. Lee Cowden.  He’s a

cardiologist, and internist . . . and he says, uh . . . ‘Compared

to other supplements on the market, the nutrients in Focus

Factor are present at better levels . . . and in the ideal forms

more likely to enhance brain function.  Taking Focus Factor
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results in a significant improvement in memory,

concentration, and overall well-being.’  Pretty strong

comment from a medical doctor.

Smith: Wonderful.”  [Exhibit D:  “4600”]

e. “Host: Hi and welcome to the VitalBasics radio program.

I’m Bill Begley.  This is the health and wellness program

you can hear on over 200 radio stations from coast to coast. 

We’re in California, Massachusetts, Florida, Texas, Hawaii,

Alaska . . . you name it, we’re there, and we appreciate you

tuning in today.  Thank you very much for joining us.

***

My guest, on the phone with us today is Dr. Kyl Smith. . . .

Thousands and thousands of hours, folks, this man has put

into this breakthrough, this secret that we’re going to let you

in on today.  Dr. Smith, we have so much to talk about

. . . it’s a blessing to have you on the program.  Welcome.

Kyl: Thank you, Bill.  I’m honored to be here.

***

Host:   Anita Sohn is with us.  She is a school administrator. 

And listen to this, this is an amazing story: She put her

entire class on Focus Factor.  Anita, welcome to the

program.  Can you tell us why you did that and what

happened.

Anita: Surely.  We were having such great challenges with

kids being able to focus and being able to actually sit still

and concentrate and do their work.  And a year earlier, both

my children had gone on the Focus Factor.  And we had

seen such a marked difference, when the parents would

come and say ‘what can we do about this?’ then I would

start to tell them, ‘Okay, this is what I would do in this

situation.  And it couldn’t hurt, it can only help . . . try it.’ 

So they started, one by one, each child started testing out the

Focus Factor.  And as a result, my entire class was on the
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Focus Factor.  We have just . . . we’ve had just a wonderful

time on it.

Host: So you put ‘em on the product . . . and what you found

was that in many cases the kids seemed more attentive, they

got better grades some of them?

Anita: Definitely. 

***

Smith:  [W]e see a noticeable improvement in the way a

person feels it doesn’t matter if it’s a child, a teen or an

adult, in 1 to 10 days.  Now I typically tell people, stay on

Focus Factor each and every day consistently and you’ll

notice a difference within 2 weeks.  But I’ve got to tell you

Bill that most people come back after the first day and they

say, ‘Wow, what did you put in this stuff?  I haven’t felt this

good since I was a teenager.’

***

Host: All right, we’ll continue our discussion in a moment. 

But right now I want us to listen to some doctors and what

they are saying about Focus Factor.  Folks, these are people

we spoke with earlier this week.  First we’re going to hear

from Dr. Shawn Sieracki and then from Dr. Jim Van Meter. 

These are doctors who recommend Focus Factor to their

patients – adults, children, seniors – some very interesting

comments here.  And Jon, if we could, let’s roll the tape.

Dr. Shawn Sieracki:  I first heard about Focus Factor about

a year and a half ago.  Dr. Kyl Smith introduced it to me at a

seminar.  And he passed out a few of the Focus Factor

tablets.  From that point on I’ve been hooked on Focus

Factor.  It helps calm the mind.  And it enhances brain

function.  That is what I am finding it’s doing for women,

men, and children as well.  It’s an excellent product just to

help enhance the brain function.  I believe that Focus Factor

is the very best brain support product on the market.  Focus

Factor helps children or adults with mental fatigue . . . poor

focus and irritability . . . it helps to keep that under control. 
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I believe Focus Factor is the best supplement on the market

for memory control and memory function – not just with

children, not just with adults, and not just with seniors . . . it

hits all ages, and it gives all ages the right amount of

nutrients for the brain.

Dr. Jim Van Meter:  This is Dr. Jim Van Meter.  Every time

I ever research anything, I always try the product on myself.

Number one, if I can’t be convinced that it’s a benefit to me,

why in the world would I ever give it to anyone else?  My

son has been on it, my daughter’s been on it, my son-in-

law’s been on it . . . everyone in my family is on Focus

Factor.  Number one, yes it has vitamins and minerals in it. 

It also has essential amino acids and things that are also in

here that stimulate the brain to make the brain think, focus

and recover facts, numbers, words, definitions, etcetera. 

Where normal multi-vitamins and mineral [sic] has nothing

to do with it and can’t ever turn your brain on to thinking. 

It’s a product that everyone can trust, and be wonderfully

happy that they are giving their children and their family the

very best that can be given to them to be able to achieve

every goal they set out for.

Host:  So there you have just a few of the many doctors who

recommend Focus Factor to their patients.  These doctors

were not paid in any way for their comments today. 

***

Host:  And it is my great honor and pleasure right now to

have on the phone with me Representative Rick Green. 

And Rick is with the state house in the State of Texas.  And

he uses Focus Factor himself and his family.  Representative

Green, welcome to the program.  Thank you very much for

joining us.

***

Host: Now what’s your story with Focus Factor?

Rep. Green: Well, you basically listed the reasons I was

looking for something like Focus Factor.  I was elected 2
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years ago, and in our Texas legislature we meet for 140 days

and we cover 6,000 bills in that short time frame, and trying

to juggle that and practice law and run a business and spend

time with my boys is not an easy thing to do, and I’m used

to managing all of those different things but just being

stressed out all the time, and not really enjoying the times

that you do get with the family . . . started taking [Focus

Factor] about a year ago and found that was exactly the

results.  I felt a major difference in being able to manage

different tasks, and focus on that task instead of y’know,

how . . . you’d be at lunch with one person meeting on one

thing, you mind’s wandering off on all these other things

you’re supposed to be doing.  Taking this product made a

significant difference to where those things wouldn’t

happen.

***

Kyl: We’re all having problems with memory today.  It’s

not our fault.  We have an innate ability to have an awesome

memory.  All we have to do is feed our brain the nutrients

it’s starving for to enhance energy production.  And Focus

Factor supplies those nutrients. . . .

Host: So it’s kind of like memory in a bottle.

Kyl: Exactly.

***

Host: For over 5 years, Focus Factor has been available only

through doctor’s [sic] offices.  But thanks to a special

arrangement with Dr. Kyl Smith, you can now get on a 30-

day risk-free trial direct from the Creative Health Institute.

Mention the VitalBasics radio program when you order, and

you can even get a 30-day supply absolutely free.”  [Exhibit

E:  “Bill #4400” (emphasis in original)]

f. “Host: This is an incredible story.  And I want us to start at

the very beginning.  Tell us about what inspired you to

create Focus Factor?
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Smith: It all started really when I just graduated out of my

internship and I was creating my own practice.  You see,

every day it seemed patients were coming in with a similar

question.  They’d say, Doctor, I am tired and fatigued all

the time.  I feel mentally foggy.  Is there anything that’s

natural and that’s good for me that’s gonna boost my

energy levels?. . . .And I felt guilty because I didn’t have a

good answer.  So what did I do?  I went to other physicians

and I asked them, Hey, what do you do when your patients

ask this question?  Did I miss something?

***

Host:  Now tell me this, in your experience, do you see

improvements in kids’ school work?

Smith:  Absolutely.  We’ve even seen dramatic

improvements in academic performance.  And let me give

you an example.  A child that comes to mind, his name is

Brian. . . . Brian was a child that was kicked out of no less

than 4 schools.  He would not respond to his parents or any

kind of authority outside like, like principals or teachers.

After being on Focus Factor, in one year he was on the

honor roll . . . and two years later he graduated from high

school with honors. 

***

Host:  Now, earlier this week we spoke with several people

who say Focus Factor has dramatically improved their

quality of life.  So if you or anyone in your family – anyone

you know – could use some help with mood, energy,

memory . . . y’know just clearing out those mental cobwebs,

you need to listen to this.

Silke Jones:  My name is Silke Jones and I have been taking

Focus Factor for about six months.  The reason I started

taking Focus Factor was because of the product benefits.  It

helps eliminate mood swings.  That it gives you a little pick-

up, so to speak, during the day to where you don’t get the

doldrums in the afternoon.  That really got my attention

because that is me – right there.  I’ve attributed a lot of
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mood swings or depression here and there, you know, to just

the age I’m going through right now, you know being a

woman.  So when I started taking Focus Factor, I was just

surprised how quickly I felt a difference.  It was amazing.  I

notice right away when I don’t take Focus Factor.  It’s hard

to describe.  You just have to try it.  And everybody I’ve

talked to that I’ve recommended it to has said the same

thing.

Kristin Rister-Wheatley:  My name is Kristin and since I’ve

been taking Focus Factor I have gotten tremendous results. 

I have more energy.  I have a more stabilized mood.  I feel

like my brain functions better.  I am on top of my game. 

Everyone knows that women, especially women, go through

mood swings especially during certain times of the month,

certain times of their cycle, and I have noticed that my mood

swings are not the highs and lows that they used to be.  I am

a much more steady, calm person.  I think it’s very

important that parents try Focus Factor with their children. 

Personally, it made a dramatic difference in my daughter’s

performance, the way she felt in school – the way she’d

concentrate.  I’ve shared it with my friends.  I’ve shared it

with my family.  They, everyone feels the same way.  We all

love Focus Factor. ”  [Exhibit F:  “Leisa #4500” (emphasis

in original)]

Television Advertising

g. “Host: Welcome to the Vitalbasics Health Show. . . .

Several months ago . . . we interviewed a leading expert in

nutrition who is generating controversy with his assertion

that there’s a nationwide epidemic called “Brain Starvation”

that affects men, women and children alike in this country.

According to Dr. Kyl Smith, memory loss, poor

concentration, mood swings and fatigue are causing a

dangerous drop in effectiveness in the workplace and a

higher level of tension and even anger in the home.  He also

introduced a new dietary supplement called Focus Factor
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that helps people with these everyday problems.  Dr. Smith,

welcome to the program again.

***

Host: And you have made an impact in my life as well and I

want to talk about that a little bit.  Because in our last

program folks, if you saw it, I told a story about this great

big thick book that I picked up and read because I was

taking Focus Factor and it was about the American

revolution and I was able to remember all kinds of things. 

So I’ll you what, let’s roll the clip...

Host from previous show: “I started reading this 400 page

book . . .very dense, very dry ...and what I found was, I’m

remembering everything virtually in this book.  I’m

remembering the names of British Lords and generals and

dukes and battle sites and chains of events that happened. 

This book literally came alive to me . . . not only as I was

reading it, but after, my comprehension was extraordinary.”

Host: And I have to say, since that program aired, things just

seem to get better and better and better, its sort of a

cumulative effect.  A couple of things that I notice.  First of

all, my memory just seems to keep getting better. . . . So one

thing I can do is visualize things better, which helps me to

remember.  The second big thing is multitasking.  In the

past, when I would get all different projects thrown at me at

once, I would panic.  Because it just seemed so

overwhelming.  Since taking Focus Factor what I find is I

can more calmly prioritize things.  I can focus on each task

better,, which means I get it done more quickly generally.

And I can just get the projects done faster.  So that just eases

all of that stress that normally would have come down on

me.”

Smith: That’s great.  [Exhibit G:  “Bill’s Case Studies”]
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8. Through the means described in Paragraph 7, respondents

Creative Health and Smith have represented, expressly or by

implication, that:

(a) Focus Factor improves the focus, memory, and

concentration of healthy adults;

(b) Focus Factor alleviates stress and combats the fatigue,

irritability and mood swings that healthy adults

experience;

(c) Focus Factor makes children and teenagers feel more alert,

focused, and mentally sharp;

(d) Focus Factor improves students’ ability to concentrate and

their academic performance;

(e) Focus Factor improves senior citizens’ memory, mental

clarity, and energy;

(f) Focus Factor improves adults’ ability to absorb

information in books and to recall facts, figures and

names; and

(g) Consumers who start taking Focus Factor regularly will

feel its effects in as little as one to ten days.

9. Through the means described in Paragraph 7, respondents

Creative Health and Smith have represented, expressly or by

implication, that they possessed and relied upon a reasonable basis

that substantiated the representations set forth in Paragraph 8, at

the time the representations were made.

10. In truth and in fact, respondents Creative Health and Smith

did not possess and rely upon a reasonable basis that substantiated

the representations set forth in Paragraph 8, at the time the

representations were made.  Therefore, the representation set forth

in Paragraph 9 was, and is, false or misleading.
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11. In the advertising and sale of Focus Factor, respondents

Creative Health and Smith have represented, directly or by

implication, that various individuals are endorsers of Focus

Factor.  Respondents have failed to disclose adequately that

certain of those individuals had material connections with Focus

Factor.  Specifically, at the time of providing their endorsements:

a. Some of those endorsers were the principals in a public

relations company that had been retained by Creative Health

to promote Focus Factor, and their company earned a

commission on sales resulting from its promotional work;

and

b. One of the endorsers was Creative Health’s attorney; and 

c. Some of the endorsers were Focus Factor distributors who

earned profits based on their sales of the product.

These facts would materially affect the weight and credibility

given by consumers to the endorsements and would be material to

consumers in their purchase or use of the product.  Therefore, the

failure to adequately disclose these facts, in light of the

representation made, was, and is, a deceptive practice.

12. The acts and practices of respondents as alleged in this

complaint constitute unfair or deceptive acts or practices, and the

making of false advertisements, in or affecting commerce in

violation of Sections 5(a) and 12 of the Federal Trade

Commission Act.

IN WITNESS WHEREOF, the Federal Trade Commission has

caused its complaint to be signed by its Secretary and its official

seal to be hereto affixed at Washington, D.C. this twenty-sixth day

of April, 2004.
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DECISION AND ORDER 

The Federal Trade Commission having initiated an

investigation of certain acts and practices of the respondents

named in the caption hereof, and the respondents having been

furnished thereafter with a copy of a draft of complaint which the

Bureau of Consumer Protection proposed to present to the

Commission for its consideration and which, if issued by the

Commission, would charge the respondents with violation of the

Federal Trade Commission Act; and

The respondents, their attorneys, and counsel for the

Commission having thereafter executed an agreement containing a

consent order, an admission by the respondents of all the

jurisdictional facts set forth in the aforesaid draft complaint, a

statement that the signing of the agreement is for settlement

purposes only and does not constitute an admission by the

respondents that the law has been violated as alleged in such

complaint, or that the facts as alleged in such complaint, other

than jurisdictional facts, are true, and waivers and other provisions

as required by the Commission's Rules; and

The Commission having thereafter considered the matter and

having determined that it had reason to believe that the

respondents have violated the Act, and that complaint should issue

stating its charges in that respect, and having thereupon accepted

the executed consent agreement and placed such agreement on the

public record for a period of thirty (30) days, now in further

conformity with the procedure prescribed in § 2.34 of its Rules,

the Commission hereby issues its complaint, makes the following

jurisdictional findings, and enters the following order:

1. Respondent Creative Health Institute, Inc. (“Creative Health”)

is a Texas corporation with its principal office or place of business

at 4451 FM 2181, Suite 100-515, Corinth, Texas 76205.
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2. Respondent Kyl L. Smith (“Smith”) is an officer and sole

director of respondent Creative Health.  Individually or in concert

with others, he formulates, directs, controls or participates in the

policies, acts, or practices of Creative Health, including the acts or

practices alleged in this complaint.  His principal office or place

of business is the same as that of Creative Health. 

3. The Federal Trade Commission has jurisdiction of the subject

matter of this proceeding and of the respondent, and the

proceeding is in the public interest.

ORDER

DEFINITIONS

For purposes of this order, the following definitions shall

apply:

1. “Competent and reliable scientific evidence” shall mean tests,

analyses, research, studies, or other evidence based on the

expertise of professionals in the relevant area, that has been

conducted and evaluated in an objective manner by persons

qualified to do so, using procedures generally accepted in the

profession to yield accurate and reliable results.

2. Unless otherwise specified, “respondents” shall mean Creative

Health Institute, Inc. and its respective successors and assigns, and

officers, agents, representatives, and employees, and Kyl L. Smith,

his respective agents, representatives and employees.

3. “Commerce” shall mean as defined in Section 4 of the Federal

Trade Commission Act, 15 U.S.C. § 44.

4. “Endorsement” shall mean as defined in 16 C.F.R. § 255.0(b).

5. “Substantially similar product” shall mean any ingestable

dietary supplement containing one or more of the following

ingredients:  phosphatidyl serine; Dimethyl-aminoethanol
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(DMAE); docosahexaenoic acid (DHA); L-glutamine, L-

pyroglutamic acid; pyridoxal alpha ketoglutarate, –acetyl-tyrosine,

GABA, inositol, bilberry, pine bark; bacopa monnieri, Coenzyme

Q-10, huperzine, choline, vinpocetine; boron; or vanadium.

I.

IT IS ORDERED that respondents, directly or through any

partnership, corporation, subsidiary, division or other device, in

connection with the labeling, advertising, promotion, offering for

sale, sale, or distribution of Focus Factor or any substantially

similar product, in or affecting commerce, shall not make any

representation, in any manner, expressly or by implication,

including through the use of endorsements, that:

a. Such product improves the focus, memory, and

concentration of healthy adults;

b. Such product alleviates stress, fatigue, irritability and mood

swings in healthy adults;

c. Such product makes children and teenagers feel more alert,

focused, and mentally sharp;

d. Such product improves students’ ability to concentrate and

their academic performance;

e. Such product improves senior citizens’ memory, mental

clarity, and energy;

f. Such product improves adults’ ability to absorb information

in books and to recall facts, figures and names; or

g. Consumers who start taking such product regularly will feel

its effects in as little as one to ten days;
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unless, at the time the representation is made, respondents possess

and rely upon competent and reliable scientific evidence that

substantiates the representation.

II.

IT IS FURTHER ORDERED that respondents, directly or

through any partnership, corporation, subsidiary, division or other

device, in connection with the labeling, advertising, promotion,

offering for sale, sale, or distribution of any food, drug, or dietary

supplement, as “food” and “drug,” are defined in Section 15 of the

Federal Trade Commission Act, in or affecting commerce, shall

not make any representation, in any manner, expressly or by

implication, including through the use of endorsements, about the

benefits, performance or efficacy of such product for:

a. The brain or any mental functions or processes (including,

but not limited to cognitive function, memory, focus,

learning or concentration);

b. Stress, anxiety, energy, mood or behavior;

c. Academic or business performance;

d. Longevity, age-related memory impairment or dementia; or

e. The treatment, cure, mitigation, alleviation of the

symptoms, prevention, or reduction in the risk of any

mental, brain, or central nervous system disease or disorder;

unless, at the time the representation is made, respondents possess

and rely upon competent and reliable scientific evidence that

substantiates the representation.

III.

IT IS FURTHER ORDERED that respondents, directly or

through any partnership, corporation, subsidiary, division, or other
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device, in connection with the labeling, advertising, promotion,

offering for sale, sale, or distribution of any food, drug, or dietary

supplement, as “food” and “drug,” are defined in Section 15 of the

Federal Trade Commission Act, in or affecting commerce, shall

disclose, clearly and prominently, a material connection, when one

exists, between a person providing an endorsement for any

product, and any respondent, or any individual or entity labeling,

advertising, promoting, offering for sale, selling, or distributing

such product.  For purposes of this Part, “material connection”

shall mean any relationship that might materially affect the weight

or credibility of the endorsement.

IV.

Nothing in this order shall prohibit respondents from making

any representation:

A. For any product that is specifically permitted in labeling

for such product by regulations promulgated by the Food

and Drug Administration pursuant to the Nutrition

Labeling and Education Act of 1990.

B. For any drug that is permitted in labeling for such drug

under any tentative final or final standard promulgated by

the Food and Drug Administration, or under any new drug

application approved by the Food and Drug Administration.

V.

Nothing in this order shall be constituted as a waiver of

respondents’ right to engage in speech protected by the First

Amendment to the Constitution of the United States.

VI.

IT IS FURTHER ORDERED that respondents shall pay to the

Federal Trade Commission the sum of sixty thousand dollars

($60,000).  This payment shall be made in the following manner:
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A. The payment shall be made by wire transfer or certified or

cashier’s check made payable to the Federal Trade

Commission, the payment to be made no later than fifteen

(15) days after the date that this order becomes final.

B. In the event of any default in payment, which default

continues for ten (10) days beyond the due date of payment,

the amount due, together with interest, as computed

pursuant to 28 U.S.C. § 1961 from the date of default to the

date of payment, shall immediately become due and

payable.

C. The funds paid by respondents, together with any accrued

interest, shall, in the discretion of the Commission, be

used by the Commission to provide direct redress to

purchasers of Focus Factor in connection with the acts or

practices alleged in the complaint, and to pay any attendant

costs of administration.  If the Commission determines, in

its sole discretion, that redress to purchasers of this

product is wholly or partially impracticable or is otherwise

unwarranted, any funds not so used shall be paid to the

United States Treasury.  Respondents shall be notified as

to how the funds are distributed, but shall have no right to

contest the manner of distribution chosen by the

Commission.  No portion of the payment as herein

provided shall be deemed a payment of any fine, penalty or

punitive assessment. 

D. Respondents relinquish all dominion, control and title to

the funds paid, and all legal and equitable title to the funds

vests in the Treasurer of the United States and in the

designated consumers.  Respondents shall make no claim

to or demand for return of the funds, directly or indirectly,

through counsel or otherwise; and in the event of

bankruptcy of either respondent, respondents acknowledge

that the funds are not part of the debtor's estate, nor does

the estate have any claim or interest therein. 
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VII.

IT IS FURTHER ORDERED that respondents Creative Health

Institute, Inc. and Kyl L. Smith, their successors and assigns,

shall, for five (5) years after the last date of dissemination of any

representation covered by this order, maintain and upon request

make available to the Federal Trade Commission for inspection

and copying:

A. All advertisements and promotional materials containing

the representation including videotape recordings of all

such broadcast advertisements;

B. All materials that were relied upon in disseminating the

representation; and

C. All tests, reports, studies, surveys, demonstrations or other

evidence in their possession or control that contradict,

qualify, or call into question the representation, or the basis

relied upon for the representation, including complaints and

other communications with consumers or with

governmental or consumer protection organizations.

VIII.

IT IS FURTHER ORDERED that respondent Creative Health

Institute, Inc. and its successors and assigns, and respondent Kyl

L. Smith, for a period of ten (10) years after the date of issuance

of this order, shall deliver a copy of this order to all current and

future principals, officers, directors, and managers, and to all

current and future employees, agents, and representatives having

responsibilities with respect to the subject matter of this order, and

shall secure from each such person a signed and dated statement

acknowledging receipt of the order.  Respondents shall deliver

this order to current personnel within thirty (30) days after the date

of service of this order, and to future personnel within thirty (30)

days after the person assumes such position or responsibilities.
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IX.

IT IS FURTHER ORDERED that respondent Creative Health

Institute, Inc., and its successors and assigns, shall notify the

Commission at least thirty (30) days prior to any proposed change

in its corporate structure that may affect compliance obligations

arising under this order, including but not limited to a dissolution,

assignment, sale, merger, or other action that would result in the

emergence of a successor corporation; the creation or dissolution

of a subsidiary, parent, or affiliate that engages in any acts or

practices subject to this order; the proposed filing of a bankruptcy

petition; or a change in the corporate name or address. Provided,

however, that, with respect to any proposed change in the

corporation about which respondent Creative Health Institute, Inc.

learns less than thirty (30) days prior to the date such action is to

take place, respondent shall notify the Commission as soon as is

practicable after obtaining such knowledge.  All notices required

by this Part shall be sent by certified mail to the Associate

Director, Division of Enforcement, Bureau of Consumer

Protection, Federal Trade Commission, 600 Pennsylvania Avenue,

NW, Washington, D.C. 20580.

X.

IT IS FURTHER ORDERED that respondent Kyl L. Smith, for

a period of five (5) years after the date of issuance of this order,

shall notify the Commission of the discontinuance of his current

business or employment, or of his affiliation with any new

business or employment that may affect his compliance

obligations arising out of this Order.  The notice shall include

respondent’s new business address and telephone number and a

description of the nature of the business or employment and his

duties and responsibilities.  All notices required by this Part shall

be sent by certified mail to the Associate Director, Division of

Enforcement, Bureau of Consumer Protection, Federal Trade

Commission, Washington, D.C. 20580.
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XI.

IT IS FURTHER ORDERED that respondent Creative Health

Institute, Inc. and its successors and assigns, and respondent Kyl

L. Smith shall, within sixty (60) days from the date of service of

this order, and at such other times as the Federal Trade

Commission may require, file with the Commission a report, in

writing, setting forth in detail the manner and form in which it has

complied with this order.

XII.

This order will terminate on April 26, 2024, or twenty (20)

years from the most recent date that the United States or the

Federal Trade Commission files a complaint (with or without an

accompanying consent decree) in federal court alleging any

violation of the order, whichever comes later; provided, however,

that the filing of such a complaint will not affect the duration of:

A. Any Part in this order that terminates in less than twenty

(20) years;

B. This order’s application to any respondent that is not named

as a defendant in such complaint; and

C. This order if such complaint is filed after the order has

terminated pursuant to this Part.

Provided further, that if such complaint is dismissed or a federal

court rules that the respondent did not violate any provision of the

order, and the dismissal or ruling is either not appealed or upheld

on appeal, then the order will terminate according to this Part as

though the complaint had never been filed, except that the order

will not terminate between the date such complaint is filed and the

later of the deadline for appealing such dismissal or ruling and the

date such dismissal or ruling is upheld on appeal.
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Analysis of Proposed Consent Order to Aid Public Comment 

The Federal Trade Commission has accepted, subject to final

approval, an agreement containing a consent order from Creative

Health Institute, Inc., and Kyl L. Smith, individually and as an

officer of the corporation.

The proposed consent order has been placed on the public record

for thirty (30) days for receipt of comments by interested persons. 

Comments received during this period will become part of the

public record.  After thirty (30) days, the Commission will again

review the agreement and the comments received, and will decide

whether it should withdraw from the agreement or make final the

agreement’s proposed order.

This matter involves practices relating to the advertising and

promotion of Focus Factor, a dietary supplement containing,

among other things, vitamins, minerals, botanicals, and amino

acids.  Marketing materials for Focus Factor claimed that the

product enhanced brain function and improved the focus, memory,

mood, concentration, and energy of children, adults, and seniors. 

According to the FTC complaint, the respondents failed to have

substantiation for their claims that Focus Factor:  (a) improves the

focus, memory, and concentration of healthy adults; (b) alleviates

stress and combats the fatigue, irritability and mood swings that

healthy adults experience; (c) makes children and teenagers feel

more alert, focused, and mentally sharp; (d) improves students’

ability to concentrate and their academic performance; (e)

improves senior citizens’ memory, mental clarity, and energy; (f)

improves adults’ ability to absorb information in books and to

recall facts, figures and names; and (g) works in as little as one to

ten days.

The complaint also alleges that the respondents failed to disclose

that certain of the endorsers who appeared in advertising for Focus

Factor had material connections with the product.
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The proposed consent order contains provisions designed to

prevent the respondents from engaging in similar acts and

practices in the future. 

Part I of the order prohibits claims that Focus Factor or any

substantially similar product (defined as any ingestable dietary

supplement containing one or more specified ingredients):  (a) 

improves the focus, memory, and concentration of healthy adults;

(b) alleviates stress, fatigue, irritability and mood swings in

healthy adults; (c) makes children and teenagers feel more alert,

focused, and mentally sharp; (d) improves students’ ability to

concentrate and their academic performance; (e) improves senior

citizens’ memory, mental clarity, and energy; (f) improves adults’

ability to absorb information in books and to recall facts, figures

and names; or (g) works in as little as one to ten days, unless the

claims are substantiated by competent and reliable scientific

evidence.

Part II requires that the respondents possess competent and

reliable scientific evidence to support any future claims about the

benefits, performance, or efficacy of any food, drug, or dietary

supplement for:  (a) the brain or any mental functions or processes

(including, but not limited to cognitive function, memory, focus,

learning or concentration); (b) stress, anxiety, energy, mood or

behavior; (c) academic or business performance; (d) longevity,

age-related memory impairment or dementia; or (e) the treatment,

cure, mitigation, alleviation of the symptoms, prevention or

reduction in the risk of any mental, brain, or central nervous

system disease or disorder.

Part III requires disclosure of any material connection that exists

between an endorser and the respondents or any other person or

entity involved in marketing or selling the food, drug or dietary

supplement that is the subject of the endorsement.

Part IV permits any representation for any product that is

permitted in labeling for such product by the FDA pursuant to the

Nutrition Labeling and Education Act of 1990, and any
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representation for any drug that is permitted in labeling for such

drug under any tentative or final standard promulgated by the

FDA or under any new drug application approved by the FDA.

Part V states that nothing in the order shall be constituted as a

waiver of the respondents’ rights to engage in speech protected by

the First Amendment to the Constitution.

Part VI provides for the payment of $60,000 to the Commission. 

Part VII requires the respondents to retain certain records for five

(5) years after the last date of dissemination of any representation

covered by the order:  (1) all advertisements and promotional

materials containing the representation; (2) all materials relied

upon in disseminating the representation; and (3) all evidence in

respondents’ possession or control that contradicts, qualifies, or

calls into question the representation or the basis for the

representation.

Part VIII requires the respondents for ten (10) years to provide

copies of the order to personnel having responsibilities relating to

the subject matter of the order, and to obtain signed copies

acknowledging receipt of the order. 

Part IX requires that the Commission be notified of changes in

corporate structure that might affect compliance obligations

arising under the order.  Part X requires that the individual

respondent notify the Commission for five (5) years of any

changes in employment that might affect his compliance

obligations arising under the order.

Part XI requires the respondents to file compliance reports with

the Commission.

Part XII provides that the order will terminate after twenty (20)

years under certain circumstances.
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The purpose of this analysis is to facilitate public comment on the

proposed order, and it is not intended to constitute an official

interpretation of the agreement and proposed order or to modify in

any way their terms.
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IN THE MATTER OF

CALIFORNIA PACIFIC MEDICAL GROUP, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF

SEC. 5 OF THE FEDERAL TRADE COM MISSION ACT

Docket 9306; File No. 0210143

Complaint, July 8, 2003--Decision, May 10, 2004

This consent order addresses practices used by Respondent California Pacific

Medical Group, Inc., doing business as Brown and Toland Medical Group, an

independent physician practice association (“IPA”) do ing business both as a

risk-sharing IPA in its contracts with health maintenance organizations

(“HMO”) and as a non-risk-sharing IPA in its contracts to provide a preferred

physician network (“PPO”) to payors.  Its PPO members include approximately

600 physicians who provide physician services in San Francisco to PPO

enrollees who live or work in San Francisco, California.  The order, among

other things, prohibits the respondent from entering into or facilitating any

agreement between or among any physicians practicing in the Unifour area (1)

to negotiate on behalf of any physician with any payor; (2) to deal, refuse to

deal, or threaten to refuse to deal with payors; (3 ) on what terms to deal with

any payor; or (4) not to deal individually with any payor, or to deal with any

payor only through an arrangement involving the respondent.  The order also

prohibits the respondent from exchanging or facilitating the transfer of

information among physicians concerning any physician’s willingness to deal

with a payor, or the terms or conditions, including price terms, on which the

physicians is willing to deal, and from attempting to engage in – or

encouraging, suggesting, advising, pressuring, inducing, or attempting to induce

anyone to engage in – any action prohibited by the order.  In addition, the order

requires the respondent, for five years after the order becomes final, to notify

the Commission at least sixty days prior to entering into any arrangement with

physicians -- under which the respondent would act as a messenger or agent on

behalf of any physician for any qualified risk-sharing joint arrangement with

payors regarding contracts or the terms of dealing with the physicians and

payors -- and at least sixty days prior to negotiating or entering into any

agreement with payors regarding contracts or the terms of dealing on behalf of

any physician in a clinically-integrated joint arrangement.  The order also

requires the respondent to terminate, without penalty, any payor contracts that it

had entered into during the period at issue, at any such payor’s request.
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Participants

For the Commission: John Wiegand, Sylvia Kundig, Gwen

Fanger, Norris Washington, Lauren Kearney, Pamela Timus,

Jeffrey A. Klurfeld, Jerome Swindell, Anne R. Schenof, Daniel P.

Ducore, D. Bruce Hoffman, Thomas R. Iosso, and Mary Coleman.

For the Respondent: Janet E. Shestakov, General Counsel,

California Pacific Medical Group, Inc., and Richard A. Feinstein,

Boies, Schiller & Flexner, LLP. 

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission

Act, as amended, 15 U.S.C. § 41 et seq. (“FTC Act”), and by

virtue of the authority vested in it by said Act, the Federal Trade

Commission (“Commission”), having reason to believe that

California Pacific Medical Group, Inc., dba Brown and Toland

Medical Group (“Brown & Toland”), has violated Section 5 of the

Federal Trade Commission Act, 15 U.S.C. § 45, and it appearing

to the Commission that a proceeding by it in respect thereof would

be in the public interest, hereby issues this Complaint stating its

charges in that respect as follows:

NATURE OF THE CASE

1.  This matter concerns a horizontal agreement organized by

Brown & Toland among competing physicians to agree

collectively on the prices and other competitively significant terms

on which they would enter into contracts with health plans or

other third-party payors (“payors”).  In furtherance of this illegal

agreement, Brown & Toland directed its physicians to terminate

pre-existing contracts with payors.  Brown & Toland also

approached other physician organizations and invited them to

enter into horizontal agreements regarding prices or other

elements of competition.  Brown & Toland’s conduct had the

purpose and effect of raising prices for physician services in San

Francisco, California.
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RESPONDENT

2.  Brown & Toland is a for profit corporation organized,

existing, and doing business under and by virtue of the laws of the

State of California, with its office and principal place of business

located at 100 Van Ness Avenue, 28th Floor, San Francisco,

California  94102.

JURISDICTION

3.  The general business practices of Brown & Toland,

including the acts and practices alleged herein, are in commerce or

affect commerce as defined in Section 4 of the Federal Trade

Commission Act, 15 U.S.C. § 44.

4.  At all times relevant to this Complaint, members of Brown

& Toland were physicians engaged in the business of providing

health care services for a fee.  Except to the extent that

competition has been restrained as alleged herein, members of

Brown & Toland have been, and are now, in competition with

each other for the provision of physician services.

BACKGROUND

5.  Physicians often enter into contracts with payors that

establish the terms and conditions, including fees and other

competitively significantly terms, for providing health care

services to enrollees of payors.  Payors may also develop and sell

access to networks of physicians.  Such payors include, but are not

limited to, health maintenance organizations (“HMOs”) and

preferred provider organizations (“PPOs”).  Physicians entering

into such contracts often agree to reductions in their compensation

to obtain access to additional patients made available by the

payors’ relationship with the enrollees.  These contracts may

reduce the payors’ costs and permit them to lower medical care

costs, including the price of health insurance and out-of-pocket

medical care expenditures, for enrollees.
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6.  Physicians organize their practices under several models,

including but not limited to, sole proprietorships, partnerships,

and professional corporations (collectively “physician entities”).

Absent agreements among competing physician entities on the

terms on which they will provide services to the enrollees of

payors, competing physician entities decide unilaterally whether to

enter into contracts with payors to provide services to the payor’s

enrollees, and on what prices and other terms and conditions they

will accept under such contracts.

7.  Physician entities often are paid for the services they

provide to health plan enrollees either by contracting directly with

a health plan or indirectly by participating in independent practice

associations (“IPAs”).  Some physician entities participating in

IPAs share the risk of financial loss with other participants if the

total costs of services provided to health plan enrollees exceed

anticipated levels (“risk-sharing IPA”).  Physicians participating

in a risk-sharing IPA also typically agree to follow guidelines

relating to quality assurance, utilization review, and administrative

efficiency.

8.  In order to be competitive in the San Francisco metropolitan

area, a payor’s health plan should include in its physician network

a large number of primary care physicians and specialists who

practice in San Francisco.  A substantial number of the primary

care physicians and specialists who practice in San Francisco are

members of Brown & Toland.

FORMATION OF BROWN & TOLAND’S PPO NETWORK

9.  Brown & Toland is a risk-sharing IPA in its contracts with

HMOs to provide services to HMO enrollees who live or work in

San Francisco, California.  Approximately 1,500 physicians who

provide physician services in San Francisco participate in, or have

contracts with, Brown & Toland to provide services to the HMO

enrollees under Brown & Toland’s contracts with HMOs.
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10.  Beginning in 2000, Brown & Toland observed that its

revenues from HMOs were declining.  Brown & Toland believed

this was, in part, the consequence of HMO enrollees switching to

other types of health plans, such as PPOs, for the payment of

physician fees and other medical costs.  To capture revenue from

the PPO market segment, Brown & Toland formed a PPO

physician network.  The Brown & Toland PPO network comprises

approximately one-third of the Brown & Toland HMO physician

members.

11.  Brown & Toland PPO network physicians provide services

to PPO enrollees on a fee-for-service basis.  To receive

compensation for services, the PPO network physicians directly

bill, and get paid by, the PPO enrollee or the PPO payor.  The

Brown & Toland PPO network physicians do not share financial

risk in connection with the provision of services to PPO enrollees.

12.  The Brown & Toland PPO network physicians have not

integrated their practices through the PPO network in any

significant respect.  To the extent that the Brown & Toland

physicians may have achieved clinical efficiencies regarding the

provision of services under Brown & Toland’s risk-sharing

contracts, Brown & Toland has no ongoing mechanism to ensure

that those potential efficiencies are replicated in services provided

by its PPO network.  Brown & Toland does not monitor practice

patterns and quality of care, or enforce utilization standards

regarding services provided by its PPO network.  Brown &

Toland’s PPO network physicians are required to abide by the

utilization management guidelines established by payors, not by

Brown & Toland’s risk-sharing contracts, and, as more fully

alleged below, it negotiates fees for its PPO network physicians

that are different from the fee schedules Brown & Toland employs

for its risk-sharing contracts.
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THE PPO NETWORK’S JOINT AGREEMENTS ON

PRICES AND TERMS

13.  Brown & Toland formed the PPO network to promote,

among other things, the collective economic interests of the PPO

network physicians by increasing their negotiating leverage with

health plans.  In connection with the formation of its PPO

network, Brown & Toland organized meetings among its

physician members to agree upon the financial and other

competitively significant contractual terms the physicians would

like Brown & Toland to achieve on their behalf.  Brown & Toland

represented to its physician members that the activities in which

they were engaging were legal.

14.  When Brown & Toland solicited physicians to join its PPO

network, it provided them with at least two fee schedules from

which to choose (collectively “Brown & Toland fee schedules”).

Brown & Toland represented to prospective PPO network

physicians that the Brown & Toland fee schedules represented

appropriate compensation for physicians providing services to

PPO enrollees in San Francisco.  Brown & Toland informed the

physicians that by choosing one of the Brown & Toland fee

schedules, the physician would be agreeing to be a PPO network

physician for fees at or above the specified rate.  Brown & Toland

also informed its physicians that it is usually a prudent business

practice to choose a higher fee schedule.  Both Brown & Toland

fee schedules generally represented a significant increase over the

rates that physicians were currently receiving for services

provided to PPO enrollees.

15.  When physicians joined Brown & Toland’s PPO network

they chose the Brown & Toland fee schedule under which they

wanted to be paid.  When Brown & Toland negotiated contracts

with payors on behalf of its PPO network physicians, it presented

a collective rate to payors.

16.  Brown & Toland’s PPO network physicians agreed with

Brown & Toland to refuse to contract individually, or through an
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agent, with any payor with which Brown & Toland was

negotiating.  Under the provider agreement that Brown & Toland

had its PPO network physicians sign, the physicians also are

prohibited from contracting with any payor for less than the

Brown & Toland fee schedule that the physician chose.

17.  After Brown & Toland formed its PPO network, it began

negotiating contracts with health plans on behalf of the physicians

in its PPO network.  At times, when Brown & Toland believed the

negotiations were proceeding unfavorably, it directed the

physicians in its PPO network to cancel individual contracts the

physicians may have had with the health plan.  Most of the PPO

network physicians, when directed, did in fact terminate

individual contracts.  Brown & Toland collected the physician

termination letters and forwarded them to the payors.  The

purpose of the collective terminations was to increase Brown &

Toland’s negotiating leverage to obtain higher fees and other

favorable competitively significant terms for physician services.

ATTEMPTS TO INDUCE COMPETING PHYSICIAN

GROUPS TO JOIN IN BROWN & TOLAND’S

COLLECTIVE NEGOTIATION

18.  During Brown & Toland’s negotiations with at least one

payor, Brown & Toland learned that the  payor was

simultaneously using a competing IPA to obtain contracts for the

competing IPA’s member physicians.  Brown & Toland further

learned that the contract many members of the competing IPA

were likely to accept provided for lower fees for physician

services than the contract that Brown & Toland was trying to

negotiate with that payor.

19.  Brown & Toland contacted the IPA referenced in

Paragraph 18 and invited that IPA to work with Brown & Toland

to devise a strategy whereby Brown & Toland and the other IPA

would not compete on price or other elements or terms of

competition.
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20.  Brown & Toland also contacted other competing IPAs and

integrated medical groups and offered to negotiate with payors on

behalf of those competitors or their member physicians for fee-

for-service contracts at collectively determined rates.

ANTICOMPETITIVE EFFECTS

21.  As a consequence of Brown & Toland’s conduct, payors

agreed, among other things, to compensate Brown & Toland PPO 

network physicians at a higher rate than they would have

compensated them absent the conduct.

22.  The purpose, effects, tendency, or capacity of the conduct

are, and have been, to restrain trade unreasonably and hinder

competition in the provision of physician services in San

Francisco, California, in the following ways, among others:

A.  Price and other forms of competition among Brown &

Toland’s PPO network physicians have been unreasonably

restrained;

B.  Prices for physician services have increased; and 

C.  Health plans, employers, and consumers have been

deprived of the benefits of competition in the purchase of

physician services.

23.  Brown & Toland’s joint negotiations on price and other

competitively significant terms for PPO contracts were not

reasonably necessary to achieve potential clinical efficiencies for

Brown & Toland’s PPO network, nor to achieve or to maintain

any clinical efficiencies which Brown & Toland’s PPO network

members may have realized as a consequence of participating in

Brown & Toland’s risk-sharing HMO products.
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VIOLATION OF THE FEDERAL TRADE COMMISSION

ACT

24.  The combination, conspiracy, acts, and practices described

above constitute unfair methods of competition in or affecting

commerce in violation of Section 5 of the FTC Act.  These acts

and practices, or their effects, will continue or recur in the absence

of the requested relief.

NOTICE

Notice is hereby given to the Respondent that the eighth day of

October, 2003, at 10:00 a.m., or such later date as determined by

an Administrative Law Judge of the Federal Trade Commission, is

hereby fixed as the time and Federal Trade Commission offices,

600 Pennsylvania Avenue, N.W., Room 532, Washington, D.C. 

20580, as the place when and where a hearing will be had before

an Administrative Law Judge of the Federal Trade Commission,

on the charges set forth in this complaint, at which time and place

you will have the right under the FTC Act to appear and show

cause why an order should not be entered requiring you to cease

and desist from the violations of law charged in the complaint.

You are notified that the opportunity is afforded to you to file

with the Commission an answer to this complaint on or before the

twentieth (20th) day after service of it upon you.  An answer in

which the allegations of the complaint are contested shall contain

a concise statement of the facts constituting each ground of

defense; and specific admission, denial, or explanation of each

fact alleged in the complaint or, if you are without knowledge

thereof, a statement to that effect.  Allegations of the complaint

not thus answered shall be deemed to have been admitted.

If you elect not to contest the allegations of fact set forth in the

complaint, the answer shall consist of a statement that you admit

all of the material facts to be true.  Such an answer shall constitute

a waiver of hearings as to the facts alleged in the complaint and,

together with the complaint, will provide a record basis on which
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the Administrative Law Judge shall file an initial decision

containing appropriate findings and conclusions and an

appropriate order disposing of the proceeding.  In such answer,

you may, however, reserve the right to submit proposed findings

and conclusions under § 3.46 of the Commission's Rules of

Practice for Adjudicative Proceedings and the right to appeal the

initial decision to the Commission under § 3.52 of said Rules.

Failure to answer within the time above provided shall be

deemed to constitute a waiver of your right to appear and contest

the allegations of the complaint and shall authorize the

Administrative Law Judge, without further notice to you, to find

the facts to be as alleged in the complaint and to enter an initial

decision containing such findings, appropriate conclusions, and

order.

The ALJ will schedule an initial prehearing scheduling

conference to be held not later than 14 days after the last answer is

filed by any party named as a Respondent in the complaint. Unless

otherwise directed by the ALJ, the scheduling conference and

further proceedings will take place at the Federal Trade

Commission, 600 Pennsylvania Avenue, N.W., Room 532,

Washington, D.C.  20580.  Rule 3.21(a) requires a meeting of the

parties' counsel as early as practicable before the prehearing

scheduling conference, and Rule 3.31(b) obligates counsel for

each party, within 5 days of receiving a Respondent's answer, to

make certain initial disclosures without awaiting a formal

discovery request.

NOTICE OF CONTEMPLATED RELIEF

Should the Commission conclude from the record developed in

any adjudicative proceeding in this matter that Respondent

California Pacific Medical Group, Inc., dba Brown and Toland

Medical Group (“Brown & Toland”) is in violation of Section 5 of

the FTC Act as alleged in the complaint, the Commission may order

Complaint

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 137

                          420



such relief as is supported by the record and is necessary and

appropriate, including, but not limited to:

1. An order to cease and desist from entering into, adhering to,

participating in, maintaining, organizing, implementing,

enforcing, or otherwise facilitating any combination, conspiracy,

agreement, or understanding between or among any physicians:

(a) to negotiate on behalf of any physician with any payor; (b) to

deal, refuse to deal, or threaten to refuse to deal with any payor;

(c) regarding any term, condition, or requirement upon which any

physician deals, or is willing to deal, with any payor, including,

but not limited to, price terms; or (d) not to deal individually with

any payor, or not to deal with any payor through any arrangement

other than Brown & Toland.

2. An order to cease and desist from exchanging or facilitating in

any manner the exchange or transfer of information among

physicians concerning any physician’s willingness to deal with a

payor, or the terms or conditions, including price terms, on which

the physician is willing to deal.

3. An order to cease and desist from attempting to engage in any

action prohibited by Paragraphs 1 or 2, above.

4. An order to cease and desist from encouraging, suggesting,

advising, pressuring, inducing, or attempting to induce any person

to engage in any action that would be prohibited by Paragraphs 1-

3, above.

5. A requirement that, for a period of five (5) years, Brown &

Toland notify the Commission prior to entering into any

arrangement with any physicians under which Brown & Toland

would act as a messenger or as an agent, on behalf of any

physicians, regarding contracts with payors concerning the

provision of physician services, except for those contracts under

which Brown & Toland is, or will be, paid a capitated (per

member per month) rate by the payor.
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6. An order requiring Brown & Toland to terminate any contract, in

compliance with any applicable laws of the State of California,

which it has entered into with any payor since January 1, 2001,

except for those contracts under which Brown & Toland is, or

will be, paid a capitated (per member per month) rate.

7. An order to cease and desist from engaging in, attempting to

engage in, or encouraging others to engage in illegal horizontal

agreements with competitors.

8. Any other provision appropriate to correct or remedy the

anticompetitive practices engaged in by Brown & Toland.

9. A requirement that Brown & Toland distribute a copy of the

Order and Complaint, within thirty (30) days after the Order

becomes final, to:  (a) each physician who is participating, or has

participated, in Brown & Toland since January 1, 2001; (b) each

officer, director, manager, and employee who had any

responsibility regarding Brown & Toland’s PPO network; (c)

each payor whom Brown & Toland has contacted, or been

contacted by, since January 1, 2001, regarding contracting for the

provision of physician services, except for those contracts under

which Brown & Toland is, or will be, paid a capitated (per

member per month) rate by the payor.

10. A requirement that for five (5) years after the Order becomes

final, Brown & Toland must distribute a copy of the Order and

Complaint to:  (a) each newly participating physician in

Brown & Toland for the provision of physician services; (b)

each person who becomes an officer, director, manager, or an

employee with any responsibility regarding a PPO network of

Brown & Toland; and (c) each payor whom Brown & Toland

contacts, or is contacted by,  regarding the provision of

physician services, except for those contracts under which

Brown & Toland is, or will be, paid a capitated (per member

per month) rate by the payor.
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11. A requirement that for five (5) years after the Order becomes

final, Brown & Toland must annually publish in any official

annual report or newsletter sent to all physicians who

participate in Respondent Brown & Toland, and on Brown &

Toland’s website, a copy of the Order and the accompanying

Complaint, with such prominence and identification as is

given to regularly featured articles.

12. Requirements that periodic compliance reports be filed with

the Commission by Brown & Toland, and that it notify the

Commission of any changes that may affect compliance

obligations.

WHEREFORE, THE PREMISES CONSIDERED, the Federal

Trade Commission on this eighth day of July, 2003, issues its

complaint against Brown & Toland.
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DECISION AND ORDER

The Federal Trade Commission (“Commission”) having

heretofore issued its Complaint charging California Pacific

Medical Group, Inc., dba Brown and Toland Medical Group, a

corporation, hereinafter sometimes referred to as “Respondent,”

with violations of Section 5 of the Federal Trade Commission

Act, as amended, 15 U.S.C. § 45; and

Respondent, its attorneys, and counsel for the Commission

having thereafter executed an Agreement Containing Consent

Order to Cease and Desist (“Consent Agreement”), containing an

admission by Respondent of all the jurisdictional facts set forth in

the aforesaid Complaint, a statement that the signing of said

Consent Agreement is for settlement purposes only and does not

constitute an admission by Respondent that the law has been

violated as alleged in such Complaint, or that the facts as alleged

in such Complaint, other than jurisdictional facts, are true, and

waivers and other provisions as required by the Commission’s

Rules; and

The Commission having thereafter withdrawn this matter from

adjudication in accordance with Section 3.25(c) of the

Commission’s Rules, 16 C.F.R. §  3.25(c), and the Commission

having considered the matter and having accepted the executed

Consent Agreement and placed such Consent Agreement on the

public record for a period of thirty (30) days for the receipt and

consideration of public comments, and having carefully

considered the comments received from interested persons, now in

further conformity with the procedure described in Commission

Rule 3.25(f), 16 C.F.R. § 3.25(f) the Commission hereby makes

the following jurisdictional findings and issues the following

Order:

1. Respondent California Pacific Medical Group, Inc., dba Brown

and Toland Medical Group, is a for profit professional medical

corporation organized, existing, and doing business under and

by virtue of the laws of the State of California, with its
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principal address located at 153 Townsend, San Francisco,

California 94107. 

2. The Federal Trade Commission has jurisdiction of the subject

matter of this proceeding and of the Respondent, and the

proceeding is in the public interest.

ORDER

I.

IT IS ORDERED that, as used in this Order, the following

definitions shall apply:

A. “Respondent Brown & Toland” means California Pacific

Medical Group, Inc., dba Brown and Toland Medical Group,

its officers, directors, employees, agents, attorneys,

representatives, successors, and assigns; and the subsidiaries,

divisions, groups, and affiliates controlled by it, and the

respective officers, directors, employees, agents, attorneys,

representatives, successors, and assigns of each.

B. “Payor” means any person that pays, or arranges for the

payment, for all or any part of any physician services for itself

or for any other person.  Payor includes any person that

develops, sells, or leases access to networks of physicians.

C. “Person” means both natural persons and artificial persons,

including, but not limited to, corporations, unincorporated

entities, and governments.

D. “Physician” means a doctor of allopathic medicine (“M.D.”) or

a doctor of osteopathic medicine (“D.O.”).

E. “Participate” in an entity means (1) to be a partner,

shareholder, owner, member, or employee of such entity, or

(2) to provide services, agree to provide services, or offer to

provide services, to a payor through such entity.  This
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definition applies to all tenses and forms of the word

“participate,” including, but not limited to, “participating,”

“participated,” and “participation.”

F. “Preexisting contract” means a contract that is in effect on the

date this Order becomes final.

G. “Principal Address” means either (1) primary business address,

if there is a business, or (2) primary residential address, if there

is no business address.

H. “Qualified risk-sharing joint arrangement” means an

arrangement to provide physician services in which:

1. all physicians who participate in the arrangement share

substantial financial risk through their participation in the

arrangement and thereby create incentives for the physicians

to jointly control costs and improve quality by managing the

provision of physician services, such as risk-sharing

involving:

a. the provision of physician services to payors at a

capitated rate,

b. the provision of physician services for a predetermined

percentage of premium or revenue from payors,

c. the use of significant financial incentives (e.g.,

substantial withholds) for physicians who participate to

achieve, as a group, specified cost-containment goals, or

d. the provision of a complex or extended course of

treatment that requires the substantial coordination of

care by physicians in different specialties offering a

complementary mix of services, for a fixed,

predetermined price, where the costs of that course of

treatment for any individual patient can vary greatly due

to the individual patient’s condition, the choice,
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complexity, or length of treatment, or other factors; and 

2. any agreement concerning price or other terms or conditions

of dealing entered into by or within the arrangement is

reasonably necessary to obtain significant efficiencies

through the arrangement.

I. “Qualified clinically-integrated joint arrangement” means an

arrangement to provide physician services in which:

1. all physicians who participate in the arrangement participate

in active and ongoing programs of the arrangement to

evaluate and modify the practice patterns of, and create a

high degree of interdependence and cooperation among,

these physicians, in order to control costs and ensure the

quality of services provided through the arrangement; and

2. any agreement concerning price or other terms or conditions

of dealing entered into by or within the arrangement is

reasonably necessary to obtain significant efficiencies

through the joint arrangement.

II.

IT IS FURTHER ORDERED that Respondent Brown &

Toland, directly or indirectly, or through any corporate or other

device, in connection with the provision of physician services in

or affecting commerce, as “commerce” is defined in Section 4 of

the Federal Trade Commission Act, 15 U.S.C. § 44, cease and

desist from:

A. Entering into, adhering to, participating in, maintaining,

organizing, implementing enforcing, or otherwise facilitating

any combination, conspiracy, agreement, or understanding

between or among any physicians:

1. to negotiate on behalf of any physician with any payor;
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2. to deal, refuse to deal, or threaten to refuse to deal with any

payor;

3. regarding any term, condition, or requirement upon which

any physician deals, or is willing to deal, with any payor,

including, but not limited to, price terms; or

4. not to deal individually with any payor, or not to deal with

any payor through any arrangement other than Respondent

Brown & Toland;

B. Exchanging or facilitating in any manner the exchange or

transfer of information among physicians concerning any

physician’s willingness to deal with a payor, or the terms or

conditions, including price terms, on which the physician is

willing to deal;

C. Attempting to engage in any action prohibited by Paragraph

II.A. or II.B. above; and

D. Encouraging, suggesting, advising, pressuring, inducing, or

attempting to induce any person to engage in any action that

would be prohibited by Paragraphs II.A-II.C. above.

PROVIDED, HOWEVER, that nothing in Paragraph II shall

prohibit any agreement involving, or conduct by, Respondent

Brown & Toland that is reasonably necessary to form, participate

in, or take any action in furtherance of a qualified risk-sharing

joint arrangement or a qualified clinically-integrated joint

arrangement.  In any proceeding to enforce this Order, Respondent

Brown & Toland shall bear the burden of proof with regard to

demonstrating that the challenged agreement or conduct is

reasonably necessary to any formation, participation, or action. 

III.

IT IS FURTHER ORDERED that, for a period of five (5)

years after the date this Order becomes final, Respondent Brown
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& Toland shall notify the Secretary of the Commission in writing

(“Notification”) at least sixty (60) days prior to entering into any

arrangement with any physicians under which Respondent Brown

& Toland would act as a messenger, or as an agent on behalf of

any physicians for any qualified risk-sharing joint arrangement,

with payors regarding contracts or terms of dealing involving the

physicians and payors, except for those contracts under which

Respondent Brown & Toland is, or will be, paid a capitated (per

member per month) rate by the payor.  The Notification shall

include the identity of each proposed physician participant; the

proposed geographic area of operation; a copy of any proposed

physician participation agreement; a description of the proposed

arrangement’s purpose and function; a description of any resulting

efficiencies expected to be obtained through the arrangement; and

a description of procedures to be implemented to limit possible

anticompetitive effects, such as those prohibited by this Order. 

Receipt by the Commission from Respondent Brown & Toland of

any Notification, pursuant to Paragraph III of this Order, is not to

be construed as a determination by the Commission that any

action described in such notification does or does not violate this

Order or any law enforced by the Commission.

IV.

IT IS FURTHER ORDERED that Respondent Brown &

Toland shall:

A. For five (5) years after the date this Order becomes final,

pursuant to each qualified clinically-integrated joint

arrangement with any physician in which Respondent Brown &

Toland is a participant (“Arrangement”), notify the Secretary of

the Commission in writing (“Notification”) at least sixty (60)

days prior to Respondent Brown & Toland contacting a payor,

pursuant to an Arrangement to negotiate or enter into any

agreement relating to price or other terms or conditions of

dealing with any payor, on behalf of any physician in such

Arrangement.
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PROVIDED, HOWEVER, that Notification shall not be

required for subsequent contacts with any payors pursuant to any

Arrangement for which Notification has been given pursuant to

this Paragraph IV.A.

B. With respect to any Arrangement, Respondent Brown &

Toland shall include the following information in the

Notification:

1. for each physician participant, the name, address, telephone

number, medical specialty, medical practice group, if

applicable, and the name of each hospital where he or she

has privileges;

2. a description of the Arrangement and its purpose, function,

and geographic area of operation;

3. a description of the nature and extent of the integration and

the efficiencies resulting from the Arrangement;

4. if the Arrangement in any way restricts the ability, or

facilitates the refusal, of physicians who participate in it to

deal with payors on an individual basis or through any other

arrangement, an explanation of the relationship of that

restriction or facilitation to the efficiencies resulting from

the Arrangement.

5. an explanation of how any agreement on prices (or on

contract terms related to price) furthers the integration and

achieves the efficiencies of the Arrangement;

6. a description of any procedures proposed to be implemented

to limit possible anticompetitive effects resulting from the

Arrangement or its activities; and

7. all studies, analyses, and reports that were prepared for the

purpose of evaluating or analyzing competition for

physician or hospital services in any area, including, but not
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limited to, the market share of physician services in any area

or the market share of hospital services in any area.

C. If, within sixty (60) days from the Commission’s receipt of the

Notification, a representative of the Commission makes a

written request for additional information to Respondent

Brown & Toland, Respondent Brown & Toland shall not

engage in any conduct described in Paragraph IV.A. of this

Order prior to the expiration of thirty (30) days after

substantially complying with such request for additional

information, or such shorter waiting period as may be granted

in writing from the Bureau of Competition.  The expiration of

any waiting period described herein without a request for

additional information or without the initiation of an

enforcement proceeding shall not be construed as a

determination by the Commission, or its staff, that a violation

of the law, or of this Order, may not have occurred.  Further,

receipt by the Commission from Respondent Brown & Toland

of any Notification of an Arrangement is not to be construed as

a determination by the Commission that any such Arrangement

does or does not violate this Order or any law enforced by the

Commission.

V.

IT IS FURTHER ORDERED that Respondent Brown &

Toland shall:

A. Within thirty (30) days after the date this Order becomes final:

1. send by first-class mail, with delivery confirmation, a copy

of this Order and the Complaint to each physician who

participates, or has participated, in Respondent Brown &

Toland since January 1, 2001;

2. send by first-class mail, return receipt requested, a copy of

this Order and the Complaint to each of its officers,

directors, managers, and employees who had any
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responsibility regarding Respondent Brown & Toland’s

PPO network;

3. send by first class mail, return receipt requested, a copy of

this Order, the Complaint, and the letter, attached as Exhibit

A, to the chief executive officer of each payor with whom

Respondent Brown & Toland has been in contact since

January 1, 2001, regarding contracting for the provision of

physician services, except for those contacts regarding

contracts under which Respondent Brown & Toland is, or

will be, paid a capitated (per member per month) rate by the

payor; provided, however, that a copy of Exhibit A need not

be included in mailings to those payors with whom

Respondent Brown & Toland has not entered into or

renewed (including any automatic renewal of) a contract

since January 1, 2001;

B. Terminate, without penalty or charge, and in compliance with

any applicable laws, any preexisting contract with any payor,

except those contracts under which Respondent Brown &

Toland is paid a capitated (per member per month) rate by the

payor for the provision of physician services, at the earlier of:

1. receipt by Respondent Brown & Toland of a written request

from a payor to terminate such contract; or

2. the earliest termination date, renewal date (including any

automatic renewal date), or anniversary date of such

contract, unless the payor provides Respondent Brown &

Toland with written affirmation of the contract prior to such

termination date, renewal date, or anniversary date and

Respondent Brown & Toland has determined not to exercise

any right to terminate under the terms of the contract;

C. Within ten (10) days from receiving a written request from a

payor to terminate, pursuant to Paragraph V.B. of this Order,

distribute, by first-class mail, return receipt requested, a copy

of that request to each physician who participates in
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Respondent Brown & Toland, except for those physicians who

participate only in contracts under which Respondent Brown &

Toland is, or will be, paid a capitated (per member per month)

rate by the payor; and

D. For a period of five (5) years after the date this Order becomes

final:

1. distribute by first-class mail, return receipt requested, a copy

of this Order and the  Complaint to:

a. each physician who begins participating in Respondent

Brown & Toland for the provision of physician services,

and who did not previously receive a copy of this Order

and the Complaint, within thirty (30) days of the time

that such participation begins;

b. each payor that contacts Respondent Brown & Toland

regarding the provision of physician services, except for

those contacts regarding contracts under which

Respondent Brown & Toland will be paid a capitated

(per member per month) rate by the payor, and who did

not previously receive a copy of this Order and the

Complaint from Respondent Brown & Toland, within

thirty (30) days of such contact; and 

c. each person who becomes an officer, director, manager,

or employee, with any responsibility regarding a PPO

network, of Respondent Brown & Toland, and who did

not previously receive a copy of this Order and the

Complaint from Respondent Brown & Toland, within

thirty (30) days of the time that he or she assumes such

status with Respondent Brown & Toland;

2. notify the Commission at least thirty (30) days prior to any

proposed change in Respondent Brown & Toland, such as

change of address, assignment, sale resulting in the

emergence of a successor, or any other change in
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Respondent Brown & Toland that may affect compliance

obligations arising out of this Order; and

E. For a period of five (5) years after the date this Order becomes

final, maintain on Respondent Brown & Toland’s website a

copy of this Order and the accompanying Complaint, with such

prominence and identification as is given to regularly featured

articles; and

F. Publish in the first official annual report after the date this

Order becomes final, a copy of this Order and the

accompanying Complaint, and in each subsequent annual

report, for five (5) years after the date this Order becomes final,

a description of this matter and a link to the copy of this Order

and the accompanying Complaint maintained on Respondent

Brown & Toland’s website.

VI.

IT IS FURTHER ORDERED that Respondent Brown &

Toland shall file verified written reports within sixty (60) days

after the date this Order becomes final, and annually thereafter for

five (5) years on the anniversary of the date this Order becomes

final, and at such other times as the Commission may by written

notice require, setting forth:

A. In detail, the manner and form in which Respondent Brown &

Toland has complied and is complying with this Order;

B. The name, address, and telephone number of each payor with

which Respondent Brown & Toland has had any contact

regarding the provision of physician services, except for those

contacts regarding contracts under which Respondent Brown &

Toland will be paid a capitated (per member per month) rate by

the payor;

C. Copies of the delivery confirmations required by Paragraph

V.A.1 of this Order; and
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D. Copies of the signed return receipts required by Paragraph

V.A.2 & 3, C and D.1.

VII.

IT IS FURTHER ORDERED that, for the purpose of

determining or securing compliance with this Order, Respondent

Brown & Toland shall permit any duly authorized representative

of the Commission:

 A. Access, during office hours and in the presence of counsel,

to inspect and copy all books, ledgers, accounts,

correspondence, memoranda, calendars, and other records

and documents in its possession, or under its control,

relating to any matter contained in this Order; and

B. Upon five (5) days’ notice to Respondent Brown & Toland,

and in the presence of counsel, and without restraint or

interference from it, to interview officers, directors, or

employees of Respondent Brown & Toland.

VIII.

IT IS FURTHER ORDERED that this Order shall terminate

on May 10, 2024.
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Analysis of Agreement Containing Consent Orders to Aid

Public Comment

The Federal Trade Commission has accepted, subject to final

approval, an agreement containing a proposed consent order with

California Pacific Medical Group, Inc., dba Brown and Toland

Medical Group (“Brown & Toland”).  The agreement settles

charges that Brown & Toland’s preferred provider organization

(“PPO”) physician network violated Section 5 of the Federal

Trade Commission Act, 15 U.S.C. § 45, by facilitating and

implementing agreements among Brown & Toland members on

price and other competitively significant terms; refusing to deal

with payors except on collectively agreed-upon terms; and

negotiating uniform fees and other competitively significant terms

in payor contracts and refusing to submit to members payor offers

that do not conform to Brown & Toland’s standards for contracts.

The proposed consent order has been placed on the public

record for 30 days to receive comments from interested persons. 

Comments received during this period will become part of the

public record.  After 30 days, the Commission will review the

agreement and the comments received, and will decide whether it

should withdraw from the agreement or make the proposed order

final.  The purpose of this analysis is to facilitate public comment

on the proposed order.  The analysis is not intended to constitute

an official interpretation of the agreement and proposed order, or

to modify their terms in any way.  Further, the proposed consent

order has been entered into for settlement purposes only and does

not constitute an admission by Brown & Toland that it violated

the law or that the facts alleged in the complaint (other than

jurisdictional facts) are true. 

The Commission issued its complaint and notice of

contemplated relief in this matter on July, 8, 2003, and the matter

was assigned to the agency’s Chief Administrative Law Judge,

Stephen J. McGuire.  During discovery, complaint counsel and

counsel for respondent executed a proposed consent agreement.

On December 30, 2003, this matter was withdrawn from litigation
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so that the Commission could consider the proposed consent

agreement.

The Complaint

As alleged in the Commission’s complaint, Brown & Toland is

a risk-sharing independent practice association (“IPA”) in its

contracts with health maintenance organizations (“HMOs”) to

provide services to HMO enrollees who live or work in San

Francisco, California.  Approximately 1,500 physicians who

provide physician services in San Francisco participate in, or have

contracts with, Brown & Toland to provide services to the HMO

enrollees under Brown & Toland’s contracts with HMOs.

Physicians often enter into contracts with payors that establish

the terms and conditions, including fees and other competitively

significant terms, for providing health care services to enrollees of

payors.  Payors may also develop and sell access to networks of

physicians.  Such payors include, but are not limited to, HMOs

and PPOs.  Physicians entering into such contracts often agree to

reductions in their compensation to obtain access to additional

patients made available by the payors’ relationship with the

enrollees.  These contracts may reduce the payors’

costs and permit them to lower medical care costs, including the

price of health insurance and out-of-pocket medical care

expenditures, for enrollees.

Absent agreements among competing physician entities on the

terms on which they will provide services to the enrollees of

payors, competing physician entities decide unilaterally whether to

enter into contracts with payors to provide services to the payor’s

enrollees, and what prices and other terms and conditions they

will accept under such contracts.

Physician entities often are paid for the services they provide to

health plan enrollees either by contracting directly with a health

plan or indirectly by participating in IPAs.  Some physician

entities participating in IPAs share the risk of financial loss with

Analysis

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 137

437



other participants if the total costs of services provided to health

plan enrollees exceed anticipated levels (“risk-sharing IPA”). 

Physicians participating in a risk-sharing IPA also typically agree

to follow guidelines relating to quality assurance, utilization

review, and administrative efficiency.

In order to be competitive in the San Francisco metropolitan

area, a payor’s health plan should include in its physician network

a large number of primary care physicians and specialists who

practice in San Francisco.  A substantial number of the primary

care physicians and specialists who practice in San Francisco are

members of Brown & Toland.

In 2001, Brown & Toland formed a PPO physician network to

capture revenue from the PPO market segment.  The Brown &

Toland PPO network comprises approximately one-third of the

Brown & Toland HMO physician members.  These PPO network

physicians do not share financial risk in connection with the

provision of services to PPO patients.  Rather, the Brown &

Toland PPO network physicians provide services to PPO enrollees

on a fee-for-service basis.  To receive compensation for services,

the PPO network physicians directly bill, and get paid by, the PPO

enrollee or the PPO payor.

In addition to the lack of financial risk sharing by the PPO

network physicians, the Brown & Toland PPO network lacks any

significant degree of clinical integration.  To the extent that the

Brown & Toland physicians may have achieved clinical

efficiencies regarding the provision of services under Brown &

Toland’s risk-sharing contracts, Brown & Toland has no ongoing

mechanism to ensure that those potential efficiencies are

replicated in services provided by its PPO network.  Brown &

Toland does not monitor practice patterns and quality of care, or

enforce utilization standards regarding services provided by its

PPO network.  Brown & Toland’s PPO network physicians are

required to abide by the utilization management guidelines

established by payors, not by the guidelines in Brown & Toland’s

risk-sharing contracts.  Brown & Toland also negotiates fees for
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its PPO network physicians that are different from the fee

schedules Brown & Toland employs for its risk-sharing contracts.

Brown & Toland formed the PPO network to promote, among

other things, the collective economic interests of the PPO network

physicians by increasing their negotiating leverage with health

plans.  In connection with the formation of its PPO network,

Brown & Toland organized meetings among its physician

members to agree upon the financial and other competitively

significant contractual terms the physicians would like Brown &

Toland to achieve for them.

Brown & Toland presented physicians with a choice of two fee

schedules when it solicited physicians to join the PPO network. 

Brown & Toland informed the physicians that by choosing one of

the Brown & Toland fee schedules, the physician would be

agreeing to be a PPO network physician for fees at or above the

specified rate.  Both Brown & Toland fee schedules generally

represented a significant increase over the rates that physicians

were currently receiving for services provided to PPO enrollees.

Once physicians joined the Brown & Toland PPO network and

chose a fee schedule, Brown & Toland then began negotiating

contracts with health plans on behalf of its PPO physicians.

Brown & Toland presented the collective rates to the health plans. 

To further the  contracting efforts, Brown & Toland’s PPO

network physicians agreed with Brown & Toland to refuse to

contract individually, or through an agent, with any payor with

which Brown & Toland was negotiating.  Under the provider

agreement that Brown & Toland’s PPO network physicians

signed, the physicians also were prohibited from contracting with

any payor for less than the Brown & Toland fee schedule that the

physician chose.

Brown & Toland directed the physicians in its PPO network to

cancel individual contracts the physicians may have had with the

health plan when it believed the negotiations were proceeding

unfavorably.  Most of the PPO network physicians, when directed,
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did in fact terminate individual contracts.  The purpose of the

collective terminations was to increase Brown & Toland’s

negotiating leverage to obtain higher fees and other favorable

competitively significant terms for physician services.

Brown & Toland also attempted to devise a strategy where

Brown & Toland and another San Francisco IPA would not

compete on price or other elements or terms of competition.

Brown & Toland contacted this IPA when it learned that the IPA

was simultaneously negotiating with at least one payor for rates

that were lower than Brown & Toland’s PPO rates. 

The complaint alleges that as a consequence of Brown &

Toland’s conduct, payors agreed, among other things, to

compensate Brown & Toland PPO network physicians at a higher

rate than they would have compensated them absent the conduct. 

Accordingly, Brown & Toland’s acts and practices have restrained

trade unreasonably and hindered competition in the provision of

physician services in San Francisco, California, in the following

ways, among others: price and other forms of competition among

Brown & Toland’s PPO network physicians were unreasonably

restrained; prices for physician services increased; and health

plans, employers, and consumers were deprived of the benefits of

competition in the purchase of physician services.

Further, the complaint alleges that Brown & Toland’s joint

negotiations on price and other competitively significant terms for

PPO contracts were not reasonably necessary to achieve potential

clinical efficiencies for Brown & Toland’s PPO network, nor to

achieve or to maintain any clinical efficiencies which Brown &

Toland’s PPO network members may have realized as a

consequence of participating in Brown & Toland’s risk-sharing

HMO products.

Thus, Brown & Toland’s conduct has harmed patients and

other purchasers of medical services by increasing the price of

physician services.
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The Proposed Consent Order

The proposed consent order is designed to prevent the

continuance and recurrence of the illegal concerted actions alleged

in the complaint while allowing Brown & Toland and its members

to engage in legitimate joint conduct.

Paragraph II.A prohibits Brown & Toland from entering into or

facilitating agreements among physicians: (1) to negotiate on

behalf of any physician with any payor; (2) to deal, refuse to deal,

or threaten to refuse to deal with any payor; (3) regarding any

term, condition, or requirement upon which any physician deals,

or is willing to deal, with any payor, including, but not limited to,

price terms; or (4) not to deal individually with any payor, or not

to deal with any payor through any arrangement other than Brown

& Toland.

Paragraph II.B prohibits Brown & Toland from exchanging or

facilitating the transfer of information among physicians

concerning any physician’s willingness to deal with a payor, or the

terms or conditions, including price terms, on which the

physicians is willing to deal.

Paragraph II.C prohibits Brown & Toland from attempting to

engage in any action prohibited by paragraph II.A or II.B.

Paragraph II.D prohibits Brown & Toland from encouraging,

suggesting, advising, pressuring, inducing, or attempting to induce

any person to engage in any action that would be prohibited by

paragraphs II.A-II.C.

Paragraph II contains a proviso that allows Brown & Toland to

engage in conduct that is reasonably necessary to the formation or

operation of a “qualified risk-sharing joint arrangement” or a

“qualified clinically-integrated joint arrangement.”  Paragraph II

concludes with a provision that Brown & Toland has the burden

of proof to demonstrate that the conduct that would otherwise be

prohibited is reasonably necessary to the qualified joint

arrangement.
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Paragraph III requires Brown & Toland, for a period of five

years after the order becomes final, to notify the Commission at

least sixty days prior to entering into any arrangement with

physicians under which Brown & Toland would act as a

messenger or agent on behalf of any physicians for any qualified

risk-sharing joint arrangement with payors regarding contracts or

the terms of dealing with the physicians and payors.  This

provision will allow the Commission to review any future Brown

& Toland policy or practice that Brown & Toland plans to

implement with payors before it implements such a policy or

practice with respect to any particular payor.

Paragraph IV requires Brown & Toland, for a period of five

years after the order becomes final, to notify the Commission

prior to negotiating or entering into any agreement relating to

price or other terms of dealing with any payor on behalf of any

physician in a Brown & Toland qualified clinically-integrated

joint arrangement.  Under this provision, Brown & Toland may be

required to submit various types of information relevant to an

assessment of whether the arrangement is likely to be

anticompetitive.

Paragraph V.A requires Brown & Toland to distribute copies of

the complaint and order to its past and present members, its

officers, directors, managers, and employees who had any

responsibility regarding Brown & Toland’s PPO network, and all

payors with whom it has been in contact, since January 1, 2001,

regarding contracting for the provision of physician services, other

than those under which it is paid a capitated (per member per

month) rate by the payor.

Paragraph V.B requires Brown & Toland to terminate, without

penalty, any payor contracts that it had entered into during the

collusive period, at any such payor’s request.  This provision

intends to eliminate the effects of Brown & Toland’s joint, price

setting behavior.  Paragraph V.C requires Brown & Toland to

send a copy of any payor’s request for termination to each

physician who participates in Brown & Toland, except for those
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physicians who participate only in contracts under which Brown

& Toland is paid a capitated (per member per month) rate by the

payor.

Paragraphs V.D-V.F require Brown & Toland, for a period of

five years after the order becomes final, to make the existence of

the complaint and order known through several methods.  Brown

& Toland must distribute copies of the complaint and order to

each physician who subsequently begins participating in Brown &

Toland, each payor who subsequently contacts Brown & Toland

regarding the provision of physicians services, except for those

contacts regarding contracts under which Brown & Toland is paid

a capitated (per member per month) rate by the payor, and each

person who subsequently becomes an officer, director, manager,

or employee of Brown & Toland with any responsibility regarding

a PPO network.  Brown & Toland must also maintain copies of

the complaint and order on its website for five years after the

order becomes final and publish, for five years after the order

becomes final, copies of the complaint and order in each annual

report.

The remaining provisions of the proposed order impose

reporting and compliance-related requirements.  Paragraph VI

requires Brown & Toland to file periodic reports with the

Commission detailing how it has complied with the order. 

Paragraph VII authorizes Commission staff to obtain access to

Brown & Toland’s records and officers, directors, or employees

for the purpose of determining or securing compliance with the

order.  Paragraph VIII mandates that the order shall terminate

twenty years from the date it becomes final.
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IN THE MATTER OF

MTS, INC., d/b/a TOWER RECORDS/BOOKS/VIDEO, ET

AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF

SEC. 5 OF THE FEDERAL TRADE COM MISSION ACT

Docket C-4110; File No. 0323209

Complaint, May 28, 2004--Decision, May 28, 2004

This consent order addresses the manner in which Respondents MTS, Inc.,

doing business as Tower Records/Books/Video, and Tower Direct, LLC –

(“Tower”) – which together sell music and video recordings, books, and other

entertainment products through retail stores and their Web site,

TowerRecords.com.– handle the security of personal information collected

online through their online store.  The order, among other things, prohibits

Tower – in connection with the online advertising, marketing, promotion,

offering for sale, or sale of any product or service – from misrepresenting the

extent to  which it maintains and protects the privacy, confidentiality, or security

of any personal information collected from or about consumers.  The order also

requires Tower to estab lish and maintain a comprehensive information security

program in writing that is reasonably designed to protect the security,

confidentiality, and integrity of personal information collected from or about

consumers.  In addition, the order requires Tower to obtain, within one year and

on a biannual basis thereafter for ten (10) years, an assessment and report from

a qualified, objective, independent third-party professional, certifying that (1)

Tower has in place a security program that provides protections that meet or

exceed the protections required by this order, and (2) Tower’s security program

is operating with sufficient effectiveness to provide reasonable assurance that

the security, confidentiality, and integrity of consumers’ personal information

has been protected.

Participants

For the Commission: Laura Mazzarella, James Silver, Jessica

L. Rich, and Joel Winston.

For the Respondents: Alan R. Malasky, Porter Wright Morris

& Arthur LLP.
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COMPLAINT

The Federal Trade Commission, having reason to believe that

MTS, Inc., and Tower Direct, LLC, corporations (“Respondents”)

have violated the provisions of the Federal Trade Commission

Act, and it appearing to the Commission that this proceeding is in

the public interest, alleges:

1. Respondent MTS, Inc., is a California corporation doing

business as Tower Records/Books/Video with its principal

office or place of business at 2500 Del Monte, West

Sacramento, California 95691.

2. Respondent Tower Direct, LLC, is a Delaware limited liability

company doing business as TowerRecords.com and is a

subsidiary of Respondent MTS, Inc.  Its principal office or

place of business is also at 2500 Del Monte, West Sacramento,

California 95691.

3. On February 9, 2004, Respondents and related entities filed

voluntary petitions for relief under the reorganization

provisions of Chapter 11 of the Bankruptcy Code, Title 11

U.S.C. 101 et seq., in the United States Bankruptcy Court for

the District of Delaware, Case Nos. 04-10393-PJW through 04-

10398-PJW, 04-10400-PJW, and 04-10403-PJW through 04-

10410-PJW.  On February 10, 2004, the bankruptcy cases were

consolidated for administration, and a confirmation hearing

was set for March 15, 2004.  Pursuant to 11 U.S.C. §§ 1106

and 1107, the Respondents remain in possession of their

business and property as debtors-in-possession.

4. The acts and practices of respondents as alleged in this

complaint have been in or affecting commerce, as “commerce”

is defined in Section 4 of the Federal Trade Commission Act.

5. Respondents have marketed and sold music and video

recordings, books, and other entertainment products through

the Internet at their Web site, www.TowerRecords.com (the
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“Tower Web site”) since at least 1996.  Respondents collect

personal information from consumers who visit the Tower

Web site and purchase Tower products online.  This personal

information includes name, billing address, shipping address,

email address, telephone number, and all Tower products

purchased online – such as music and video recordings, books,

and other entertainment products – since 1996.

6. Consumers who purchase products on the Tower Web site are

assigned an order number and interact with Respondents’ Web

site using a software program called an “application.”  One of

these applications is the Order Status application, which allows

consumers to use their order number to view their purchase

history.

7. Since at least 1997, Respondents have disseminated or have

caused to be disseminated various privacy policies on the

Tower Web site, including but not necessarily limited to the

attached Exhibit A, containing the following statements

regarding the privacy and confidentiality of personal

information collected through Respondents’ Web site:

Security & Privacy Information

*    *    *

Your privacy is important to us.  TowerRecords.com

is committed to safeguarding your privacy online.  We

will never share your personal information with

anyone for any reason without your explicit

permission.

*    *    *

How does TowerRecords.com protect my personal

information?

We use state-of-the-art technology to safeguard your

personal information.  All TowerRecords.com
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employees are required to acknowledge that they

understand and will comply with this privacy policy. 

Employees who violate this policy will be subjected to

disciplinary action, up to and including termination.

*    *    *

What security precautions are in place to protect

the loss, misuse, or alteration of my information?

Your TowerRecords.com Account information is

password-protected.  You and only you have access to

this information . . . TowerRecords.com takes steps to

ensure that your information is treated securely and in

accordance with the relevant Terms of Service and this

Privacy Policy.  Unfortunately, no data transmission over

the Internet can be guaranteed 100% secure.  While we

strive to protect your personal information,

TowerRecords.com cannot ensure or warrant the security

or services, and you do so at your own risk.  Once we

receive your transmission, we make our best effort to

ensure its security on our systems.

Exhibit A, Tower Web Site Privacy Policy, December 2002

(emphasis in original).

8. In November and December 2002, Respondents redesigned the

“check out” portion of their Web site and rewrote the software

code for the Order Status application.  In rewriting the code,

Respondents failed to ensure that all of the code from the

original version had been rewritten and included, as

appropriate, in the new version.  As a result,  the rewritten

version of the Order Status application failed to include any

“authentication code” to ensure that the consumer viewing

purchase history information was the consumer to whom such

information related.  The rewritten code generated an email to

consumers confirming their order and providing a URL that

they could use to check the status of their order online (the
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“Order Status URL”).  The Order Status URL contained the

order number in clear text.

9. The omission of authentication code and the inclusion of the

order number in the Order Status URL created a commonly

known and reasonably foreseeable vulnerability in the Order

Status application often referred to as “broken account and

session management.”  Any visitor to the Tower Web site who

entered a valid order number in the Order Status URL could

view certain personal information relating to other Tower

consumers, specifically, the consumer’s name, billing and

shipping addresses, email address, phone number, whether the

product purchased was a gift, and all Tower products

purchased online.  The vulnerability lasted for eight days and

was exploited by a number of visitors to the site.  In December

2002, personal information relating to approximately 5,225

consumers was accessed by unauthorized users, and at least

two Internet chat rooms contained postings about the

vulnerability as well as comments about some consumers’

purchases.

10. Respondents created this vulnerability by failing to

implement procedures that were reasonable and appropriate

to detect and prevent vulnerabilities in their Web site and

applications, including reasonable and appropriate

procedures for writing and revising Web-application code. 

Among other things, Respondents failed to:  implement

appropriate checks and controls on the process of writing

and revising Web applications; adopt and implement

policies and procedures regarding security tests for its Web

applications; and provide appropriate training and oversight

for their employees regarding Web application

vulnerabilities and security testing.

11. The security risks associated with broken account and

session management are widely known in the information

technology industry, as are simple, publicly available

measures to prevent such vulnerabilities.  Security experts
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have been warning the industry about these vulnerabilities

since at least 2000, when at least one security organization

also developed and made freely available security education

materials which could alert industry about how to prevent

such vulnerabilities.

12. Through the means described in Paragraph 7, Respondents

have represented, expressly or by implication, that they

implemented measures reasonable and appropriate under the

circumstances to maintain and protect the privacy and

confidentiality of personal information obtained from or

about consumers through the Tower Web site.

13. In truth and in fact, Respondents did not implement

measures reasonable and appropriate  under the

circumstances to maintain and protect the privacy and

confidentiality of personal information obtained from or

about consumers through the Tower Web site.  In particular,

as set forth in Paragraph 10, Respondents failed to

implement procedures that were reasonable and appropriate

to detect and prevent vulnerabilities in their Web site and

applications, including reasonable and appropriate

procedures for writing and revising Web-application code. 

Therefore, the representation set forth in Paragraph 12 was

false or misleading.

14. The acts and practices of Respondents as alleged in this

complaint constitute unfair or deceptive acts or practices in

or affecting commerce in violation of Section 5(a) of the

Federal Trade Commission Act.

THEREFORE, the Federal Trade Commission, on this twenty-

eighth day of May, 2004, has issued this complaint against

Respondents.
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DECISION AND ORDER

The Federal Trade Commission having initiated an

investigation of certain acts and practices of the Respondents

named in the caption hereof, and the Respondents having been

furnished thereafter with a copy of a draft Complaint that the

Bureau of Consumer Protection proposed to present to the

Commission for its consideration and which, if issued by the

Commission, would charge the Respondents with violation of the

Federal Trade Commission Act, 15 U.S.C. § 45 et seq;

The Respondents, their attorney, and counsel for the

Commission having thereafter executed an Agreement Containing

Consent Order (“Consent Agreement”), an admission by the

Respondents of all the jurisdictional facts set forth in the aforesaid

draft Complaint, a statement that the signing of said Consent

Agreement is for settlement purposes only and does not constitute

an admission by Respondents that the law has been violated as

alleged in such Complaint, or that the facts as alleged in such

Complaint, other than jurisdictional facts, are true, and waivers

and other provisions as required by the Commission's Rules; and

The Commission having thereafter considered the matter and

having determined that it has reason to believe that the

Respondents have violated the said Act, and that a Complaint

should issue stating its charges in that respect, and having

thereupon accepted the executed Consent Agreement and placed

such Consent Agreement on the public record for a period of

thirty (30) days, now in further conformity with the procedure

described in Section 2.34 of its Rules, the Commission hereby

issues its Complaint, makes the following jurisdictional findings

and enters the following Order:

1. Respondent MTS, Inc., d/b/a Tower Records/Books/Video,

is a California corporation with its principal office or place of

business at 2500 Del Monte, West Sacramento, California 95691. 
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2. Respondent Tower Direct, LLC, d/b/a TowerRecords.com,

is a Delaware limited liability company and a subsidiary of

Respondent MTS, Inc.  Its principal office or place of business is

also at 2500 Del Monte, West Sacramento, California 95691.

3. The Federal Trade Commission has jurisdiction of the

subject matter of this proceeding and of the Respondents, and the

proceeding is in the public interest.

ORDER

DEFINITIONS

For purposes of this order, the following definitions shall

apply:

1. “Personal information” shall mean individually identifiable

information from or about an individual consumer including, but

not limited to:  (a) a first and last name; (b) a home or other

physical address, including street name and name of city or town;

(c) an email address or other online contact information, such as

an instant messaging user identifier or a screen name that reveals

an individual’s email address; (d) a telephone number; (e) a Social

Security number; (f) a persistent identifier, such as a customer

number held in a “cookie” or processor serial number, that is

combined with other available data that identifies an individual

consumer; or (g) any other information from or about an

individual consumer that is combined with (a) through (f) above.

2. Unless otherwise specified, “Respondents” shall mean

MTS, Inc., and its successors and assigns (including the

reorganized debtor or any entity in which property of the

bankruptcy estate vests pursuant to any confirmed plan) officers,

agents, representatives, and employees; Tower Direct, LLC, and

its successors and assigns (including the reorganized debtor or any

entity in which property of the bankruptcy estate vests pursuant to

any confirmed plan), officers, agents, representatives, and 
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employees; and both of them and their successors and assigns,

officers, agents, representatives, and employees.

3. “Commerce” shall mean as defined in Section 4 of the

Federal Trade Commission Act, 15 U.S.C. § 44.

I.

IT IS ORDERED that Respondents, directly or through any

corporation, subsidiary, division, or other device, in connection

with the online advertising, marketing, promotion, offering for

sale, or sale of any product or service, in or affecting commerce,

shall not misrepresent in any manner, expressly or by implication,

the extent to which Respondents maintain and protect the privacy,

confidentiality, or security of any personal information collected

from or about consumers. 

II.

IT IS FURTHER ORDERED that Respondents, directly or

through any corporation, subsidiary, division, or other device, in

connection with the online advertising, marketing, promotion,

offering for sale, or sale of any product or service, in or affecting

commerce, shall, no later than the date of service of this order,

establish and implement, and thereafter maintain, a

comprehensive information security program that is reasonably

designed to protect the security, confidentiality, and integrity of

personal information collected from or about consumers.  Such

program, the content and implementation of which must be fully

documented in writing, shall contain administrative, technical, and

physical safeguards appropriate to Respondents’ size and

complexity, the nature and scope of Respondents’ activities, and

the sensitivity of the personal information collected from or about

consumers, including:

A. the designation of an employee or employees to

coordinate and be accountable for the information security

program.
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B. the identification of material internal and external risks to

the security, confidentiality, and integrity of personal information

that could result in the unauthorized disclosure, misuse, loss,

alteration, destruction, or other compromise of such information,

and assessment of the sufficiency of any safeguards in place to

control these risks.  At a minimum, this risk assessment should

include consideration of risks in each area of relevant operation,

including, but not limited to:  (1) employee training and

management; (2) information systems, including network and

software design, information processing, storage, transmission,

and disposal; and (3) prevention, detection, and response to

attacks, intrusions, or other systems failures.

C. the design and implementation of reasonable safeguards

to control the risks identified through risk assessment, and regular

testing or monitoring of the effectiveness of the safeguards’ key

controls, systems, and procedures.

D. the evaluation and adjustment of Respondents’

information security program in light of the results of the testing

and monitoring required by subparagraph C, any material changes

to Respondents’ operations or business arrangements, or any other

circumstances that Respondents know or have reason to know

may have a material impact on the effectiveness of their

information security program.

III.

IT IS FURTHER ORDERED that Respondents obtain an

assessment and report (an “Assessment”) from a qualified,

objective, independent third-party professional, using procedures

and standards generally accepted in the profession, within one

hundred and eighty (180) days after service of the order, and

biannually thereafter for ten (10) years after service of the order

that:
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A. sets forth the specific administrative, technical, and

physical safeguards that Respondents have implemented and

maintained during the reporting period;

B. explains how such safeguards are appropriate to

Respondents’ size and complexity, the nature and scope of

Respondents’ activities, and the sensitivity of the personal

information collected from or about consumers;

C. explains how the safeguards that have been implemented

meet or exceed the protections required by Paragraph II of this

order; and

D. certifies that Respondents’ security program is

operating with sufficient effectiveness to provide reasonable

assurance that the security, confidentiality, and integrity of

personal information is protected and, for biannual reports, has so

operated throughout the reporting period.

Each Assessment shall be prepared by a person qualified as a

Certified Information System Security Professional (CISSP) or

holding Global Information Assurance Certification from the

SysAdmin, Audit, Network, Security Institute, or by a similarly

qualified person or organization approved by the Associate

Director for Enforcement, Bureau of Consumer Protection,

Federal Trade Commission.

Respondents shall provide the first Assessment, as well as all:

plans, reports, studies, reviews, audits, audit trails, policies,

training materials, and assessments, whether prepared by or on

behalf of Respondents, relied upon to prepare such Assessment to

the Associate Director for Enforcement, Bureau of Consumer

Protection, Federal Trade Commission, Washington, D.C. 20580,

within ten (10) days after the Assessment has been prepared.  All

subsequent biannual Assessments shall be retained by the

Respondents until the order is terminated and provided to the

Associate Director of Enforcement within ten (10) days of request.
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IV.

IT IS FURTHER ORDERED that Respondents shall maintain,

and upon request make available to the Federal Trade

Commission for inspection and copying, a print or electronic copy

of each document relating to compliance, including but not

limited to:

A. for a period of five (5) years:

1. a sample copy of each different print, broadcast, cable, or

Internet advertisement, promotion, information collection form,

Web page, screen, email message, or other document containing

any representation regarding Respondents’ online collection, use,

and security of personal information from or about consumers. 

Each Web page copy shall be dated and contain the full URL of

the Web page where the material was posted online.  Electronic

copies shall include all text and graphics files, audio scripts, and

other computer files used in presenting the information on the

Web. Provided, however, that after creation of any Web page or

screen in compliance with this order, Respondents shall not be

required to retain a print or electronic copy of:  (1) any amended

Web page or screen to the extent that the amendment does not

affect Respondents’ compliance obligations under this order; or

(2) any Web page or screen that contains a hypertext link to

Respondents’ privacy policy, but otherwise does not relate to

Respondents’ compliance obligations under this order.

2. any documents, whether prepared by or on behalf of

Respondents, that contradict, qualify, or call into question

Respondents’ compliance with this order; and

B. for a period of three (3) years after the date of preparation of

each biannual Assessment required under Paragraph III of this

order:  all plans, reports, studies, reviews, audits, audit trails,

policies, training materials, and assessments, whether prepared by

or on behalf of Respondents, relating to Respondents’ compliance
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with Paragraphs II and III of this order for the compliance period

covered by such biannual Assessment. 

V.

IT IS FURTHER ORDERED that Respondents shall deliver a

copy of this order to all current and future principals, officers,

directors, and managers, and to all current and future employees,

agents, and representatives having managerial responsibilities

relating to the subject matter of this order.  Respondents shall

deliver this order to such current personnel within thirty (30) days

after service of this order, and to such future personnel within

thirty (30) days after the person assumes such position or

responsibilities.

VI.

IT IS FURTHER ORDERED that Respondents shall notify the

Commission at least thirty (30) days prior to any change in either

corporation that may affect compliance obligations arising under

this order, including, but not limited to, a dissolution, assignment,

sale, merger, or other action that would result in the emergence of

a successor corporation; the creation or dissolution of a

subsidiary, parent, or affiliate that engages in any acts or practices

subject to this order; the proposed filing of a bankruptcy petition

following the dismissal or closing of the current bankruptcy cases;

or a change in either corporate name or address. Provided,

however, that, with respect to any proposed change in either

corporation about which either Respondent learns less than thirty

(30) days prior to the date such action is to take place,

Respondents shall notify the Commission as soon as is practicable

after obtaining such knowledge.  All notices required by this

Paragraph shall be sent by certified mail to the Associate Director,

Division of Enforcement, Bureau of Consumer Protection, Federal

Trade Commission, Washington, D.C. 20580.
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VII.

IT IS FURTHER ORDERED that Respondents shall, within

one hundred and eighty (180) days after service of this order, and

at such other times as the Commission may require, file with the

Commission an initial report, in writing, setting forth in detail the

manner and form in which they have complied with this order.

VIII.

This order will terminate on May 28, 2024, or twenty (20)

years from the most recent date that the United States or the

Federal Trade Commission files a complaint (with or without an

accompanying consent decree) in federal court alleging any

violation of the order, whichever comes later; provided, however,

that the filing of such a complaint will not affect the duration of:

A. any Paragraph in this Order that terminates in less

than twenty (20) years;

B. this Order’s application to any Respondent that is not

named as a defendant in such complaint; and

C. this Order if such complaint is filed after the Order has

terminated pursuant to this Paragraph.

Provided, further, that if such complaint is dismissed or a federal

court rules that the Respondents did not violate any provision of

the Order, and the dismissal or ruling is either not appealed or

upheld on appeal, then the Order will terminate according to this

Paragraph as though the complaint had never been filed, except

that the Order will not terminate between the date such complaint

is filed and the later of the deadline for appealing such dismissal

or ruling and the date such dismissal or ruling is upheld on appeal.
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Analysis of Proposed Consent Order to Aid Public Comment

The Federal Trade Commission has accepted a consent

agreement, subject to final approval, from MTS, Inc., and Tower

Direct, LLC (“Tower”).  Tower sells music and video recordings,

books, and other entertainment products through retail stores and

its Web site, TowerRecords.com.

The proposed consent order has been placed on the public

record for thirty (30) days for receipt of comments by interested

persons.  Comments received during this period will become part

of the public record.  After thirty (30) days, the Commission will

again review the agreement and the comments received and will

decide whether it should withdraw from the agreement and take

other appropriate action or make final the agreement’s proposed

order.

This matter concerns alleged representations about the security

of personal information collected online through

TowerRecords.com, Tower’s online store.  According to the

Commission’s complaint, Tower offers its online customers an

order status page that allows customers to confirm their orders and

view their order information.  In December 2002, Tower

redesigned the “check out” portion of its Web site, including the

order status page.  As alleged in the Commission’s complaint, the

redesigned version of the order status page contained a security

flaw that allowed any user of the site that entered a valid order

number to view the personal identifying information and order

history of the Tower customer who placed the order, including

name, email address, billing address, shipping address, telephone

number, and items ordered since 1996.

The complaint charges that Tower falsely represented that it

implemented reasonable and appropriate measures to protect the

privacy and confidentiality of personal information.  In particular,

the complaint alleges that Tower failed to implement procedures

that were reasonable and appropriate to detect and prevent

vulnerabilities in its Web site, including reasonable and
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appropriate procedures for writing and revising Web-application

code.

The proposed order applies to Tower’s collection and storage

of personal information from or about consumers in connection

with its online business.  It contains provisions designed to

prevent Tower from future engagement in practices similar to

those alleged in the complaint.  The proposed order is

substantially similar to the orders obtained by the Commission in

the cases of Eli Lilly, Inc., FTC Docket No. C-4047 (May 8,

2002); Microsoft Corp., FTC Docket No. C-4069 (Dec. 20, 2002);

and Guess, Inc., FTC Docket No. C-4091 (July 30, 2003). 

Part I of the proposed order prohibits Tower, in connection

with the online advertising, marketing, promotion, offering for

sale, or sale of any product or service, from misrepresenting the

extent to which it maintains and protects the privacy,

confidentiality, or security of any personal information collected

from or about consumers.

Part II of the proposed order requires Tower to establish and

maintain a comprehensive information security program in writing

that is reasonably designed to protect the security, confidentiality,

and integrity of personal information collected from or about

consumers.  The security program must contain administrative,

technical, and physical safeguards appropriate to Tower’s size and

complexity, the nature and scope of its activities, and the

sensitivity of the personal information collected from or about

consumers.  Specifically, the order requires Tower to:

• Designate an employee or employees to coordinate and be

accountable for the information security program;

• Identify material internal and external risks to the security,

confidentiality, and integrity of customer information that

could result in the unauthorized disclosure, misuse, loss,

alteration, destruction, or other compromise of such

information, and assess the sufficiency of any safeguards in
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place to control these risks.  At a minimum, this risk

assessment must include consideration of risks in each area of

relevant operation.

• Design and implement reasonable safeguards to control the

risks identified through risk assessment, and regularly test or

monitor the effectiveness of the safeguards’ key controls,

systems, and procedures.

• Evaluate and adjust its information security program in light of

the results of testing and monitoring, any material changes to

its operations or business arrangements, or any other

circumstances that Tower knows or has reason to know may

have material impact on its information security program.

Part III of the proposed order requires that Tower obtain within

one year, and on a biannual basis thereafter for ten (10) years, an

assessment and report from a qualified, objective, independent

third-party professional, certifying that:  (1) Tower has in place a

security program that provides protections that meet or exceed the

protections required by Part II of this order; and (2) Tower’s

security program is operating with sufficient effectiveness to

provide reasonable assurance that the security, confidentiality, and

integrity of consumers’ personal information has been protected.

Parts IV through VII of the proposed order are reporting and

compliance provisions.  Part IV requires Tower to retain

documents relating to compliance.  For most records, the order

requires that the documents be retained for a five-year period.  For

the assessments and supporting documents, Tower must retain the

documents for three years after the date that each assessment is

prepared.  Part V requires dissemination of the order now and in

the future to persons with responsibilities relating to the subject

matter of the order.  Part VI ensures notification to the FTC of

changes in corporate status.  Part VII mandates that Tower submit

compliance reports to the FTC.  Part VIII is a provision

“sunsetting” the order after twenty (20) years, with certain

exceptions.

Analysis

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 137

                          466



The purpose of this analysis is to facilitate public comment on

the proposed order.  It is not intended to constitute an official

interpretation of the proposed order or to modify its terms in any

way.
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IN THE MATTER OF

AMERICAN AIR LIQUIDE, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF

SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE FEDERAL TRADE

COMM ISSION ACT

Docket C-4109; File No. 0410020

Complaint, April 29, 2004--Decision, June 29, 2004

This consent order addresses the acquisition by Respondent L’Air Liquide, S.

A., a world leader in industrial and medical gases and related equipment, of

Messer Griesheim GmbH (“MGI”) – which produces and sells industrial gases

in the United States – and the subsequent transfer of MGI to  L’Air Liquide’s

wholly-owned subsidiary, Respondent American Air Liquide, whose own

United States subsidiary produces and supplies oxygen, nitrogen, argon, and

many other industrial gases to customers for numerous applications in the

petrochemical, manufacturing, and  fabrication industries and the medical field. 

The order, among o ther things, requires Respondent American Air Liquide to

divest the air separation units and related assets currently owned and operated

by MGI in Vacaville, California; Irwindale, California; San Antonio, Texas;

Westlake, Louisiana; DeLisle, Mississippi; and Waxahachie, Texas to an

acquirer approved by the Commission.  An accompanying O rder to Hold

Separate requires American Air Liquide to preserve the air separation units as

viable, competitive and ongoing operations until the divestiture is achieved.

Participants

For the Commission: Christina R. Perez, James E. Southworth,

Tammy L. Imhoff, Richard A. Levy, Eli Barach, Joseph Eckhaus,

Michael R. Moiseyev, Elizabeth A. Piotrowski, Charlotte Wojcik,

Jeffrey H. Fischer and Mark W. Frankena.

For the Respondent: George Cary and Brian Byrne, Cleary,

Gottlieb, Steen & Hamilton.

COMPLAINT

Pursuant to the Federal Trade Commission Act and the Clayton

Act, and by virtue of the authority vested in it by said Acts, the

Federal Trade Commission (“Commission”), having reason to

believe that the proposed acquisition by L’Air Liquide, Sociéte
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Anonyme à Directoire et Conseil de Surveillance pour L’Etude et

L’Exploitation des Procédés George Claude (“L’Air Liquide”) of

Messer Griesheim GmbH, a subsidiary of Messer Grieshem

Group GmbH & Co. KGaA and subsequent transfer of Messer

Griesheim Industries, Inc. (“MGI”) to Respondent American Air

Liquide, Inc., a corporation subject to the jurisdiction of the

Commission, is in violation of Section 7 of the Clayton Act, as

amended, 15 U.S.C. § 18 and Section 5 of the Federal Trade

Commission Act (“FTC Act”), as amended, 15 U.S.C. § 45, and it

appearing to the Commission that a proceeding in respect thereof

would be in the public interest, hereby issues its Complaint,

stating its charges as follows:

I.  RESPONDENT

1. Respondent American Air Liquide, Inc. is a wholly-owned

subsidiary of L’Air Liquide, and is a corporation existing under

and by virtue of the laws of the United States, with its principal

executive offices located at 46409 Landing Parkway, Fremont,

California, 94538.  American Air Liquide operates in the United

States both directly and through its wholly-owned subsidiary, Air

Liquide America L.P.

2. Respondent, through its subsidiary Air Liquide America

L.P., is engaged in, among other things, the production and sale of

industrial gases including, but not limited to, liquid oxygen, liquid

nitrogen and liquid argon.

3. Respondent is, and at all times relevant herein has been,

engaged in commerce as “commerce” is defined in Section 1 of

the Clayton Act, as amended, 15 U.S.C. § 12, and is a corporation

whose business is in or affects commerce as “commerce” is

defined in Section 4 of the Federal Trade Commission Act, as

amended, 15 U.S.C. § 44.

Complaint

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 137

469



II. ACQUIRED COMPANY

4. Messer Griesheim GmbH is a wholly-owned indirect

subsidiary of Messer Griesheim Group GmbH & Co. KGaA

(“Messer Griesheim Group”).  Messer Griesheim Group is a

corporation organized, existing and doing business under and by

virtue of the laws of Germany, with its office and principal place

of business located at Fuetingsweg 34, 47805 Krefeld, Germany.

Messer Griesheim Group operates in the United States through

MGI, a wholly-owned subsidiary existing under and by virtue of

the laws of the United States and with its principal executive

offices located at 3 Great Valley Parkway, Malvern, Pennsylvania,

19355.

5. Messer Griesheim Group and MGI are engaged in, among

other things, the production and sale of industrial gases including,

but not limited to, liquid oxygen, liquid nitrogen, and liquid argon.

6. MGI is, and at all times relevant herein has been, engaged

in commerce as “commerce” is defined in Section 1 of the

Clayton Act, as amended, 15 U.S.C. § 12, and is a corporation

whose business is in or affecting commerce as “commerce” is

defined in Section 4 of the FTC Act, as amended, 15 U.S.C. § 44.

III. THE ACQUISITION

7. Pursuant to a sale and purchase agreement dated January

19, 2004, L’Air Liquide agreed to acquire the entire share capital

of Messer Griesheim GmbH for an aggregate purchase price of

approximately $3.5 billion and subsequently transfer MGI to

Respondent American Air Liquide. 

IV. THE RELEVANT MARKETS

8. For purposes of this Complaint, the relevant lines of

commerce in which to analyze the effects of the acquisition are

the manufacture and sale of: 
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a. liquid nitrogen;

b. liquid oxygen; and

c. liquid argon.

9. For purposes of this Complaint, the relevant geographic

areas in which to analyze the effects of the acquisition on the

liquid oxygen and liquid nitrogen markets are:

a.  Northern California;

b. Southern California;

c. Southern Texas;

d. Western Louisiana; and

e. the Central Gulf Coast.

10. For purposes of this Complaint, the relevant geographic

area in which to analyze the effects of the acquisition on the liquid

argon market is the United States, and narrower markets contained

therein, including the Western United States.

V. THE STRUCTURE OF THE MARKETS

11. The relevant markets are highly concentrated whether

measured by Herfindahl-Hirschman Indices (“HHI”) or two-firm

and four-firm concentration ratios.  In addition, the closest

competing facilities, geographically, to MGI’s San Antonio, Texas

plant are Respondent’s Ingleside and Victoria, Texas plants, and

MGI’s Westlake plant is the closest competing facility,

geographically, to Respondent’s Beaumont, Texas plant.

12. Respondent and MGI are actual competitors in the relevant

markets.
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VI. BARRIERS TO ENTRY

13. New entry into the relevant markets would not occur in a

timely manner sufficient to deter or counteract the adverse

competitive effects of the acquisition because it would take over

two years for an entrant to accomplish the steps required for entry

and achieve a significant market impact.  These steps include

planning, designing and building a new air separation plant, as

well as securing contracts with enough customers to justify the

investment.

14. Entry into the relevant markets is costly, difficult and

unlikely because of, among other things, the time and cost

required to construct the air separation units that produce liquid

oxygen, liquid nitrogen, and liquid argon.  Constructing one air

separation unit large enough to be viable in the market would cost

at least $30 to $40 million, most of which is sunk.  Moreover, it is

not economically justifiable to build an air separation unit unless a

sufficient amount of the plant’s capacity has been pre-sold prior to

construction, either to an on-site customer or to liquid customers

with commitments under contract.  Such pre-sale opportunities

occur infrequently and unpredictably.

VII. EFFECTS OF THE ACQUISITION

15. The effects of the acquisition may be to substantially

lessen competition and to tend to create a monopoly in the

relevant markets as set forth above in violation of Section 7 of the

Clayton Act, 15 U.S.C. § 18, and Section 5 of the Federal Trade

Commission Act, 15 U.S.C. § 45, in the following ways, among

others:

a. By eliminating direct actual competition between

Respondent and MGI;
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b. By enhancing the likelihood of collusion or

coordinated action between or among the remaining firms in

the Northern California, Southern California, and Central Gulf

Coast liquid oxygen and liquid nitrogen markets;

c. By enhancing the likelihood of collusion or coordinated

action between or among the remaining firms in the liquid

argon market;

d. By eliminating competition between the two closest

competitors, geographically, in the Southern Texas and

Western Louisiana liquid oxygen and nitrogen markets;

e. By increasing the likelihood that Respondent would

unilaterally exercise market power in the Southern Texas and

Western Louisiana liquid oxygen and nitrogen markets; and

f. By increasing the likelihood that consumers would be

forced to pay higher prices for liquid oxygen, liquid nitrogen

and liquid argon in the relevant geographic areas.

VIII. VIOLATIONS CHARGED

16. The Acquisition agreement described in Paragraph 7

constitutes a violation of Section 5 of the FTC Act, as amended,

15 U.S.C. § 45.

17. The Acquisition described in Paragraph 7, if

consummated, would constitute a violation of Section 7 of the

Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the

FTC Act, as amended, 15 U.S.C. § 45.

WHEREFORE, THE PREMISES CONSIDERED, the Federal

Trade Commission on this twenty-ninth day of April, 2004, issues

its Complaint against said Respondents.
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DECISION AND ORDER

The Federal Trade Commission (“Commission”) having
initiated an investigation of the proposed acquisition by L’Air
Liquide, Société Anonyme à Directoire et Conseil de Surveillance
pour L’Etude et L’Exploitation des Procédés Georges Claude
(“L’Air Liquide”) of Messer Griesheim GmbH, a subsidiary of
Messer Griesheim Group GmbH & Co. KGaA, and the
subsequent transfer of Messer Griesheim Industries, Inc. to
Respondent American Air Liquide, Inc. and Respondent having
been furnished thereafter with a draft of Complaint that the
Bureau of Competition proposed to present to the Commission for
its consideration and which, if issued by the Commission, would
charge Respondent with violations of Section 7 of the Clayton
Act, as amended, 15 U.S.C. § 18, and Section 5 of the Federal
Trade Commission Act, as amended, 15 U.S.C. § 45; and

Respondent, its attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Orders (“Consent Agreement”), containing an admission by
Respondent of all the jurisdictional facts set forth in the aforesaid
draft of Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondent that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that Respondent
has violated the said Acts, and that a Complaint should issue
stating its charges in that respect, and having thereupon issued its
Complaint and its Order to Hold Separate and Maintain Assets
(“Hold Separate”) and accepted the executed Consent Agreement
and placed such Consent Agreement on the public record for a
period of thirty (30) days for the receipt and consideration of
public comments, and having duly considered the comments
received from interested persons pursuant to section 2.34 of its
Rules, now in further conformity with the procedure described in
Commission Rule 2.34, 16 C.F.R. § 2.34, the Commission hereby
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makes the following jurisdictional findings and issues the
following Decision and Order (“Order”):

1. Respondent American Air Liquide, Inc. is a corporation
organized, existing and doing business under and by virtue
of the laws of the State of Delaware, with its office and
principal place of business located at 46409 Landing
Parkway, Fremont, California 94538.

2. The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of Respondent, and the
proceeding is in the public interest. 

ORDER

I.

IT IS ORDERED that, as used in this Order, the following
definitions shall apply:

A. “American Air Liquide” or “Respondent” means American
Air Liquide, Inc., its directors, officers, employees, agents
and representatives, predecessors, successors, and assigns;
its controlled joint ventures, subsidiaries, divisions, groups
and affiliates, and the respective directors, officers,
employees, agents, representatives, successors, and assigns
of each.

B. “Messer” means Messer Griesheim Group GmbH & Co.
KGaA, a corporation organized, existing and doing business
under and by virtue of the laws of Germany, with its office
and principal place of business located at Fuetingsweg 34,
47805 Krefeld, Germany, and its controlled joint ventures,
subsidiaries, divisions, groups and affiliates, including, but
not limited to, Messer Griesheim GmbH and Messer
Griesheim Industries, Inc.

C. “MGI” means Messer Griesheim Industries, Inc., a
corporation organized, existing and doing business under
and by virtue of the laws of the State of Delaware, with its
office and principal place of business located at 3 Great
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Valley Parkway, Malvern, Pennsylvania 19355, and its
controlled subsidiaries, divisions, groups and affiliates.

D. “Acquirer” means the entity who acquires the Atmospheric
Gases Divestiture Assets and Businesses pursuant to
Paragraph II. or Paragraph III. of this Order.

E. “Acquisition” means the acquisition by L’Air Liquide of the
entire share capital of Messer Griesheim GmbH, as
described in the Sale and Purchase Agreement dated as of
January 19, 2004, between Messer Griesheim Holding AG,
Messer, Messer Griesheim GmbH, Messer Industrie GmbH,
Air Liquide International S.A. and L’Air Liquide
(“Acquisition Agreement”), including the subsequent
transfer of MGI to American Air Liquide.

F. “Atmospheric Gases” means oxygen, nitrogen, and argon.

G. “Atmospheric Gases Divestiture Assets and Businesses”
means the Divested Atmospheric Gases Plants, and
includes all of Messer’s interests in all tangible and
intangible assets, business and goodwill used at or directly
associated with the production, refinement, distribution,
marketing or sale of Atmospheric Gases at the Divested
Atmospheric Gases Plants including, but not limited to:

1. all real property interests, including rights, title and
interests in and to owned or leased property, together
with all buildings, improvements, appurtenances,
licenses and permits;

2. all inventory; supplies; machinery; equipment; fixtures;
furniture; tools and other tangible personal property,
including vehicles and other distribution equipment
(including trucks, tractors, trailers, rail cars and ISO
containers); dispatch facilities and equipment (including,
at the option of the Acquirer, the Planning and Logistics
facility located in Chattanooga, Tennessee); storage
tanks, vessels and cylinders; and equipment located at the
facilities of customers whose supply agreements are
divested to the Acquirer, including but not limited to
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storage tanks, vessels and cylinders;

3. all spare parts located at the Divested Atmospheric Gases
Plants; and, at the option of the Acquirer, any shared
critical spare parts for any of the Divested Atmospheric
Gases Plants that are stored at any other location;

4. all customer lists and customer databases; provided,
however, that Respondent may redact such customer lists
and customer databases to retain information regarding
customer supply arrangements not divested to the
Acquirer;

5. on a non-exclusive basis, all vendor lists, catalogs, sales
promotion literature and advertising materials;

6. non-exclusive rights and licenses to, and copies of, all
research materials, inventions, technology and
intellectual property, including but not limited to,
patents, trade secrets and know-how, necessary to service
customers as currently served or operate the Atmospheric
Gases Divestiture Assets and Businesses at no less than
the rate of operation (including, but not limited to, rates
of production and sales) as of the Effective Date of
Divestiture;

7. at the option of the Acquirer, non-exclusive rights to all
management information systems software, supply chain
management software, dispatch, logistics and production
software and any other software or proprietary
information necessary to service customers as currently
served or operate the Atmospheric Gases Divestiture
Assets and Businesses at no less than the rate of
operation (including, but not limited to, rates of
production and sales) as of the Effective Date of
Divestiture;

8. non-exclusive rights to and copies of all technical
information, specifications, designs, drawings, processes
and quality control data;
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9. rights to or in any or all existing Atmospheric Gases
customer supply agreements for which the customer has
been ordinarily supplied by one or more of the Divested
Atmospheric Gases Plants from July 1, 2003, to the
Effective Date of Divestiture; provided, however, that, at
the option of the Acquirer and with the prior approval of
the Commission, the Acquirer may substitute an
alternative package of customer supply agreements;

10. to the extent transferable or assignable, and, in the
case of company-wide contracts, divisible, rights to
and in all contracts and agreements, other than
customer supply agreements, related to the
production, refinement, distribution, marketing or sale
of Atmospheric Gases at the Divested Atmospheric
Gases Plants including but not limited to dealer,
distributor, supply, power and utility contracts;

11. all customer and governmental approvals, consents,
licenses, permits, waivers or other authorizations held
by Messer for the production, refinement, distribution,
marketing or sale of Atmospheric Gases at the
Divested Atmospheric Gases Plants;

12. all rights under warranties and guarantees, express or
implied;

13. all books, records and files; provided, however, that if
such books, records and files also contain information
relating to the production, refinement, distribution,
marketing or sale of products at plants other than the
Divested Atmospheric Gases Plants, then only those
portions of the books, records and files relating to the
Divested Atmospheric Gases Plants shall be included;
and, provided further, that Respondent may retain a
copy of any books and records that it is required by
law to retain; and

14. all items of prepaid expense. 
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Provided, however, “Atmospheric Gases Divestiture Assets
and Businesses” does not include:

a. Messer’s proprietary trade name and trademarks and
any other rights to distribute or sell any items
containing Messer’s name or logo;

b. any Atmospheric Gases Plant or production facility
other than the Waxahachie Plant, the Westlake Plant,
the San Antonio Plant, the De Lisle Plant, the
Vacaville Plant and the Irwindale Plant;

c. any computers, servers, or telecommunications
equipment shared through local and/or wide area
telecommunications systems that are not physically
located at the facilities associated with the
Atmospheric Gases Divestiture Assets and
Businesses;

d. the offices located at the Malvern, Pennsylvania
headquarters;

e. the Planning and Logistics facility located in
Richmond, Virginia;

f. Messer’s specialty gases plant located in Houston,
Texas;

g. Messer’s interest in the San Diego, California storage
depot formerly served by Cryoinfra’s Atmospheric
Gases plant in Tijuana, Mexico;

h. contractual rights to supply products other than those
products produced at the Divested Atmospheric Gases
Plants; and

i. contractual rights to supply oxygen, nitrogen and other
products to customers ordinarily supplied with argon,
but not oxygen or nitrogen, by one or more of the
Divested Atmospheric Gases Plants from July 1,
2003, to the Effective Date of Divestiture.
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H. “Atmospheric Gases Plant” means a facility that produces
Atmospheric Gases.

I. “Commission” means the Federal Trade Commission.

J. “De Lisle Plant” means Messer’s Atmospheric Gases Plant
located in De Lisle, Mississippi.

K. “Divested Atmospheric Gases Plants” means the
Waxahachie Plant, the Westlake Plant, the San Antonio
Plant, the De Lisle Plant, the Vacaville Plant and the
Irwindale Plant.

L. “Effective Date of Divestiture” means the date on which the
mandated divestiture of the Atmospheric Gases Divestiture
Assets and Businesses occurs.

M. “Held Separate Business” means the Atmospheric Gases
Divestiture Assets and Businesses and all Held Separate
Business Employees. 

N. “Held Separate Business Employees” means all full-time,
part-time, or contract employees whose duties take place
at, or primarily relate to, the Held Separate Business or
have taken place at, or primarily related to, the Held
Separate Business at any time during the period
commencing twelve months prior to the Effective Date of
Divestiture, as well as all of the employees listed in
Confidential Appendix A attached to this Order.

O. “Irwindale Plant” means Messer’s Atmospheric Gases
Plant located in Irwindale, California.

P. “Key Divestiture Employees” means those Employees
identified in Confidential Appendix B attached to this
Order.

Q. “San Antonio Plant” means Messer’s Atmospheric Gases
Plant located in San Antonio, Texas.
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R. “Vacaville Plant” means Messer’s Atmospheric Gases Plant
located in Vacaville, California.

S. “Waxahachie Plant” means Messer’s Atmospheric Gases
Plant located in Waxahachie, Texas.

T. “Westlake Plant” means Messer’s Atmospheric Gases Plant
located in Westlake, Louisiana.

II.

IT IS FURTHER ORDERED that:

A. Respondent shall divest, within six (6) months from the
date this Order becomes final, the Atmospheric Gases
Divestiture Assets and Businesses to a single Acquirer that
receives the prior approval of the Commission and only in a
manner that receives the prior approval of the Commission,
absolutely and in good faith and at no minimum price.

B. Respondent shall:

1. not later than forty-five (45) days before the Effective
Date of Divestiture, (a) provide to the Acquirer a list of
all Held Separate Business Employees; (b) allow the
Acquirer to interview any Held Separate Business
Employees; and (c) subject to compliance with all laws,
allow the Acquirer to inspect the personnel files and
other documentation relating to such Held Separate
Business Employees;

2. not later than thirty (30) days before the Effective Date of
Divestiture, provide an opportunity for the Acquirer to
(a) meet personally, and outside the presence or hearing
of any employee or agent of Respondent, with any one or
more of the Held Separate Business Employees; and (b)
make offers of employment to any one or more of the
Held Separate Business Employees;

3. not directly or indirectly interfere with the Acquirer’s
offer of employment to any one or more of the Held
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Separate Business Employees, not directly or indirectly
attempt to persuade any one or more of the Held Separate
Business Employees to decline any offer of employment
from the Acquirer, and not offer any incentive to any of
the Held Separate Business Employees to decline
employment with the Acquirer;

4. irrevocably waive any legal or equitable right to deter any
Held Separate Business Employee from accepting
employment with Acquirer, including, but not limited to,
waiving any non-compete or confidentiality provisions of
employment or other contracts with Respondent that
relate to Atmospheric Gases;

5. not interfere with the employment by the Acquirer of any
Held Separate Business Employee;

6. continue employee benefits to Held Separate Business
Employees until the Effective Date of Divestiture
consistent with the requirements of the Acquisition
Agreement and the employee benefits provided to other
similarly situated Messer employees that become
employees of the Respondent after the Effective Date of
Divestiture, including regularly scheduled or merit raises
and bonuses, regularly scheduled vesting of all pension
benefits, and reimbursement of relocation expenses;

7. provide a retention incentive bonus to Key Divestiture
Employees who accept employment with the Acquirer,
equal to ten (10) percent of such employees’ annual
salary to be paid upon the employees’ completion of one
(1) year of continuous employment with the Acquirer
after the Effective Date of Divestiture;

8. subject to the provisions of Paragraph II.B.9. below, for a
period of one (1) year from the Effective Date of
Divestiture, Respondent shall not, directly or indirectly,
solicit, induce, or attempt to solicit or induce any Held
Separate Business Employees who have accepted offers
of employment with the Acquirer to terminate their
employment with the Acquirer; provided, however, a
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violation of this provision will not occur if: (1) the
individual’s employment has been terminated by the
Acquirer; (2) Respondent advertises for employees in
newspapers, trade publications, or other media not
targeted specifically at the employees; or (3) Respondent
hires employees who apply for employment with
Respondent, as long as such employees were not
solicited by Respondent in violation of this paragraph;
and

9. notwithstanding the provisions of Paragraph II.B.8.
above, for a period of six (6) months from the Effective
Date of Divestiture, Respondent shall not employ or
make offers of employment to any Held Separate
Business Employees who have accepted offers of
employment with the Acquirer unless any such
individual’s employment with the Acquirer has been
terminated by the Acquirer.

C. In the event that Respondent is unable to satisfy all
conditions necessary to divest any intangible asset that is a
permit, license, or right granted by any governmental
authority, Respondent shall provide such assistance as the
Acquirer may reasonably request in the Acquirer’s efforts to
obtain a comparable permit, license or right.  In the event
that Respondent is unable to satisfy all conditions necessary
to divest any other intangible asset (including a contractual
right), Respondent shall, with the acceptance of the
Acquirer and the prior approval of the Commission,
substitute equivalent assets or arrangements.

D. The purpose of the divestiture of the Atmospheric Gases
Divestiture Assets and Businesses, and of the other
provisions of this paragraph, is to ensure the continued
operation of the Atmospheric Gases Divestiture Assets and
Businesses as a viable, ongoing business by an Acquirer that
has the ability and incentive to invest and compete in the
production, distribution, marketing and sale of
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Atmospheric Gases sold in liquid form, and to remedy the
lessening of competition resulting from the Acquisition as
alleged in Commission’s Complaint.

III.

IT IS FURTHER ORDERED that:

A. If Respondent has not divested the Atmospheric Gases
Divestiture Assets and Businesses as required by Paragraph
II. of this Order, the Commission may appoint a trustee to
divest (“Divestiture Trustee”) the Atmospheric Gases
Divestiture Assets and Businesses in a manner that satisfies
the requirements of Paragraph II.  In the event that the
Commission or the Attorney General brings an action
pursuant to § 5(l) of the Federal Trade Commission Act, 15
U.S.C. § 45(l), or any other statute enforced by the
Commission, Respondent shall consent to the appointment
of a Divestiture Trustee in such action to divest the relevant
assets in accordance with the terms of this Order.  Neither
the appointment of a Divestiture Trustee nor a decision not
to appoint a Divestiture Trustee under this Paragraph shall
preclude the Commission or the Attorney General from
seeking civil penalties or any other relief available to it,
including a court-appointed Divestiture Trustee, pursuant to
§ 5(l) of the Federal Trade Commission Act, or any other
statute enforced by the Commission, for any failure by the
Respondent to comply with this Order.

B. The Commission shall select the Divestiture Trustee,
subject to the consent of Respondent, which consent shall
not be unreasonably withheld.  The Divestiture Trustee shall
be a person with experience and expertise in acquisitions
and divestitures.  If Respondent has not opposed, in writing,
including the reasons for opposing, the selection of any
proposed Divestiture Trustee within ten (10) days after
notice by the staff of the Commission to Respondent of the
identity of any proposed Divestiture Trustee, Respondent
shall be deemed to have consented to the selection of the
proposed Divestiture Trustee.
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C. Within ten (10) days after appointment of a Divestiture
Trustee, Respondent shall execute a trust agreement that,
subject to the prior approval of the Commission, transfers to
the Divestiture Trustee all rights and powers necessary to
permit the Divestiture Trustee to effect the relevant
divestiture or transfer required by the Order.

D. If a Divestiture Trustee is appointed by the Commission or
a court pursuant to this Order, Respondent shall consent to
the following terms and conditions regarding the
Divestiture Trustee’s powers, duties, authority, and
responsibilities:

1. Subject to the prior approval of the Commission, the
Divestiture Trustee shall have the exclusive power and
authority to assign, grant, license, divest, transfer, deliver
or otherwise convey the relevant assets that are required
by this Order to be assigned, granted, licensed, divested,
transferred, delivered or otherwise conveyed.

2. The Divestiture Trustee shall have twelve (12) months
from the date the Commission approves the trust
agreement described herein to accomplish the divestiture,
which shall be subject to the prior approval of the
Commission.  If, however, at the end of the twelve (12)
month period, the Divestiture Trustee has submitted a
plan of divestiture or believes that the divestiture can be
achieved within a reasonable time, the divestiture period
may be extended by the Commission; provided, however,
the Commission may extend the divestiture period only
two (2) times.

3. Subject to any demonstrated legally recognized privilege,
the Divestiture Trustee shall have full and complete
access to the personnel, books, records, and facilities
related to the relevant assets that are required to be
assigned, granted, licensed, divested, delivered or
otherwise conveyed by this Order and to any other
relevant information as the Divestiture Trustee may
request.  Respondent shall develop such financial or
other information as the Divestiture Trustee may request
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and shall cooperate with the Divestiture Trustee. 
Respondent shall take no action to interfere with or
impede the Divestiture Trustee's accomplishment of the
divestiture.  Any delays in divestiture caused by
Respondent shall extend the time for divestiture under
this Paragraph III. in an amount equal to the delay, as
determined by the Commission or, for a court-appointed
Divestiture Trustee, by the court.

4. The Divestiture Trustee shall use commercially
reasonable best efforts to negotiate the most favorable
price and terms available in each contract that is
submitted to the Commission, subject to Respondent’s
absolute and unconditional obligation to divest
expeditiously and at no minimum price.  The divestiture
shall be made in the manner and to an Acquirer as
required by this Order; provided, however, if the
Divestiture Trustee receives bona fide offers from more
than one acquiring entity, and if the Commission
determines to approve more than one such acquiring
entity, the Divestiture Trustee shall divest to the
acquiring entity selected by Respondent from among
those approved by the Commission; provided further,
however, that Respondent shall select such entity within
five (5) days of receiving notification of the
Commission's approval.

5. The Divestiture Trustee shall serve, without bond or
other security, at the cost and expense of Respondent, on
such reasonable and customary terms and conditions as
the Commission or a court may set.  The Divestiture
Trustee shall have the authority to employ, at the cost
and expense of Respondent, such consultants,
accountants, attorneys, investment bankers, business
brokers, appraisers, and other representatives and
assistants as are necessary to carry out the Divestiture
Trustee’s duties and responsibilities.  The Divestiture
Trustee shall account for all monies derived from the
divestiture and all expenses incurred.  After approval by
the Commission and, in the case of a court-appointed
Divestiture Trustee, by the court, of the account of the
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Divestiture Trustee, including fees for the Divestiture
Trustee’s services, all remaining monies shall be paid at
the direction of the Respondent, and the Divestiture
Trustee’s power shall be terminated.  The compensation
of the Divestiture Trustee shall be based at least in
significant part on a commission arrangement contingent
on the divestiture of all of the relevant assets that are
required to be divested by this Order.

6. Respondent shall indemnify the Divestiture Trustee and
hold the Divestiture Trustee harmless against any losses,
claims, damages, liabilities, or expenses arising out of, or
in connection with, the performance of the Divestiture
Trustee’s duties, including all reasonable fees of counsel
and other expenses incurred in connection with the
preparation for, or defense of, any claim, whether or not
resulting in any liability, except to the extent that such
losses, claims, damages, liabilities, or expenses result
from misfeasance, gross negligence, willful or wanton
acts, or bad faith by the Divestiture Trustee.

7. The Divestiture Trustee shall have no obligation or
authority to operate or maintain the relevant assets
required to be divested by this Order.

8. The Divestiture Trustee shall report in writing to
Respondent and to the Commission every sixty (60) days
concerning the Divestiture Trustee’s efforts to
accomplish the divestiture.

9. Respondent may require the Divestiture Trustee and each
of the Divestiture Trustee’s consultants, accountants,
attorneys, and other representatives and assistants to sign
a customary confidentiality agreement; provided,
however, such agreement shall not restrict the Divestiture
Trustee from providing any information to the
Commission.

E. If the Commission determines that a Divestiture Trustee has
ceased to act or failed to act diligently, the Commission may
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appoint a substitute Divestiture Trustee in the same manner
as provided in this Paragraph III.

F. The Commission or, in the case of a court-appointed
Divestiture Trustee, the court, may on its own initiative or at
the request of the Divestiture Trustee issue such additional
orders or directions as may be necessary or appropriate to
accomplish the divestiture required by this Order.

IV.

IT IS FURTHER ORDERED that within thirty (30) days
after the date this Order becomes final and every thirty (30) days
thereafter until Respondent has fully complied with the provisions
of Paragraphs II. and III. of this Order, Respondent shall submit to
the Commission a verified written report setting forth in detail the
manner and form in which it has complied, is complying, and will
comply with this Order.  Respondent shall include in its
compliance reports, among other things that are required from
time to time, a full description of the efforts being made to comply
with this Order, including a description of all substantive contacts
or negotiations for the divestiture and the identity of all parties
contacted.  Respondent shall include in its compliance reports
copies of all written communications to and from such parties, all
internal memoranda, and all reports and recommendations
concerning divestiture. 

V.

IT IS FURTHER ORDERED that Respondent shall notify
the Commission at least thirty (30) days prior to any proposed (1)
dissolution of the Respondent, (2) acquisition, merger or
consolidation of Respondent, or (3) any other change in the
Respondent that may affect compliance obligations arising out of
this Order, including but not limited to assignment, the creation or
dissolution of subsidiaries, or any other change in Respondent.
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VI.

IT IS FURTHER ORDERED that for the purpose of
determining or securing compliance with this Order, and subject
to any legally recognized privilege, and upon written request with
reasonable notice to Respondent, Respondent shall permit any
duly authorized representative of the Commission:

A. Access, during office hours of Respondent and in the
presence of counsel, to all facilities, and access to inspect
and copy all books, ledgers, accounts, correspondence,
memoranda and all other records and documents in the
possession or under the control of Respondent relating to
any matters contained in this Order; and

B. Upon five (5) days’ notice to Respondent and without
restraint or interference from it, to interview officers,
directors, or employees of Respondent, who may have
counsel present, regarding any such matters.

VII.

IT IS FURTHER ORDERED that this Order shall terminate
when all of the obligations of the divestitures required in
Paragraph II. or Paragraph III. of this Order have been
accomplished.
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ORDER TO HOLD SEPARATE AND MAINTAIN ASSETS

The Federal Trade Commission (“Commission”) having
initiated an investigation of the proposed acquisition by L’Air
Liquide, Société Anonyme à Directoire et Conseil de Surveillance
pour L’Etude et L’Exploitation des Procédés Georges Claude
(“L’Air Liquide”) of Messer Griesheim GmbH, a subsidiary of
Messer Griesheim Group GmbH & Co. KGaA, and the
subsequent transfer of Messer Griesheim Industries, Inc. to
Respondent American Air Liquide, Inc. and Respondent having
been furnished thereafter with a draft of Complaint that the
Bureau of Competition proposed to present to the Commission for
its consideration and which, if issued by the Commission, would
charge Respondent with violations of Section 7 of the Clayton
Act, as amended, 15 U.S.C. § 18, and Section 5 of the Federal
Trade Commission Act, as amended, 15 U.S.C. § 45; and

Respondent, its attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Orders (“Consent Agreement”), containing an admission by
Respondent of all the jurisdictional facts set forth in the aforesaid
draft of Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondent that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that Respondent
has violated the said Acts, and that a Complaint should issue
stating its charges in that respect, and having determined to accept
the executed Agreement Containing Consent Orders and to place
such Consent Agreement on the public record for a period of
thirty (30) days for the receipt and consideration of public
comments, now in further conformity with the procedure
described in Commission Rule 2.34, 16 C.F.R. § 2.34, the
Commission hereby issues its Complaint, makes the following
jurisdictional findings and issues this Order to Hold Separate and
Maintain Assets (“Hold Separate”):
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1. Respondent American Air Liquide, Inc. is a corporation
organized, existing and doing business under and by virtue
of the laws of the State of Delaware, with its office and
principal place of business located at 46409 Landing
Parkway, Fremont, California 94538.

2. The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of Respondent,
and the proceeding is in the public interest.

ORDER

I.

IT IS ORDERED that, as used in this Hold Separate, the
following definitions shall apply:

A. “American Air Liquide” or “Respondent” means American
Air Liquide, Inc., its directors, officers, employees, agents
and representatives, predecessors, successors, and assigns;
its controlled joint ventures, subsidiaries, divisions, groups
and affiliates, and the respective directors, officers,
employees, agents, representatives, successors, and assigns
of each.

B. ”Messer” means Messer Griesheim Group GmbH & Co.
KGaA, a corporation organized, existing and doing business
under and by virtue of the laws of Germany, with its office
and principal place of business located at Fuetingsweg 34,
47805 Krefeld, Germany, and its controlled joint ventures,
subsidiaries, divisions, groups and affiliates, including, but
not limited to, Messer Griesheim GmbH and Messer
Griesheim Industries, Inc.

C. “MGI” means Messer Griesheim Industries, Inc., a
corporation organized, existing and doing business under
and by virtue of the laws of the State of Delaware, with its
office and principal place of business located at 3 Great
Valley Parkway, Malvern, Pennsylvania 19355, and its
controlled subsidiaries, divisions, groups and affiliates.

D. “Acquirer” means the entity who acquires the Atmospheric
Gases Divestiture Assets and Businesses pursuant to
Paragraph II. or Paragraph III. of this Order.
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E. “Acquisition” means the acquisition by L’Air Liquide of the
entire share capital of Messer Griesheim GmbH, as
described in the Sale and Purchase Agreement dated as of
January 19, 2004, between Messer Griesheim Holding AG,
Messer, Messer Griesheim GmbH, Messer Industrie GmbH,
Air Liquide International S.A. and L’Air Liquide
(“Acquisition Agreement”), including the subsequent
transfer of MGI to American Air Liquide.

F. “Atmospheric Gases” means oxygen, nitrogen, and argon.

G. “Atmospheric Gases Divestiture Assets and Businesses”
means the Divested Atmospheric Gases Plants, and
includes all of Messer’s interests in all tangible and
intangible assets, business and goodwill used at or directly
associated with the production, refinement, distribution,
marketing or sale of Atmospheric Gases at the Divested
Atmospheric Gases Plants including, but not limited to:

1. all real property interests, including rights, title and
interests in and to owned or leased property, together
with all buildings, improvements, appurtenances,
licenses and permits;

2. all inventory; supplies; machinery; equipment; fixtures;
furniture; tools and other tangible personal property,
including vehicles and other distribution equipment
(including trucks, tractors, trailers, rail cars and ISO
containers); dispatch facilities and equipment (including,
at the option of the Acquirer, the Planning and Logistics
facility located in Chattanooga, Tennessee); storage
tanks, vessels and cylinders; and equipment located at the
facilities of customers whose supply agreements are
divested to the Acquirer, including but not limited to
storage tanks, vessels and cylinders;

3. all spare parts located at the Divested Atmospheric Gases
Plants; and, at the option of the Acquirer, any shared
critical spare parts for any of the Divested Atmospheric
Gases Plants that are stored at any other location;
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4. all customer lists and customer databases; provided,
however, that Respondent may redact such customer lists
and customer databases to retain information regarding
customer supply arrangements not divested to the
Acquirer;

5. on a non-exclusive basis, all vendor lists, catalogs, sales
promotion literature and advertising materials;

6. non-exclusive rights and licenses to, and copies, of all
research materials, inventions, technology and
intellectual property, including but not limited to,
patents, trade secrets and know-how, necessary to service
customers as currently served or operate the Atmospheric
Gases Divestiture Assets and Businesses at no less than
the rate of operation (including, but not limited to, rates
of production and sales) as of the Effective Date of
Divestiture;

7. at the option of the Acquirer, non-exclusive rights to all
management information systems software, supply chain
management software, dispatch, logistics and production
software and any other software or proprietary
information necessary to service customers as currently
served or operate the Atmospheric Gases Divestiture
Assets and Businesses at no less than the rate of
operation (including, but not limited to, rates of
production and sales) as of the Effective Date of
Divestiture;

8. non-exclusive rights to and copies of all technical
information, specifications, designs, drawings, processes
and quality control data;

9. rights to or in any or all existing Atmospheric Gases
customer supply agreements for which the customer has
been ordinarily supplied by one or more of the Divested
Atmospheric Gases Plants from July 1, 2003 to the
Effective Date of Divestiture; provided, however, that, at
the option of the Acquirer and with the prior approval of
the Commission, the Acquirer may substitute an
alternative package of customer supply agreements;

10. to the extent transferable or assignable, and, in the
case of company-wide contracts, divisible, rights to
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and in all contracts and agreements, other than
customer supply agreements, related to the
production, refinement, distribution, marketing or sale
of Atmospheric Gases at the Divested Atmospheric
Gases Plants including but not limited to dealer,
distributor, supply, power and utility contracts;

11. all customer and governmental approvals, consents,
licenses, permits, waivers or other authorizations held
by Messer for the production, refinement, distribution,
marketing or sale of Atmospheric Gases at the
Divested Atmospheric Gases Plants;

12. all rights under warranties and guarantees, express or
implied;

13. all books, records and files; provided, however, that if
such books, records and files also contain information
relating to the production, refinement, distribution,
marketing or sale of products at plants other than the
Divested Atmospheric Gases Plants, then only those
portions of the books, records and files relating to the
Divested Atmospheric Gases Plants shall be included;
and, provided further, that Respondent may retain a
copy of any books and records that it is required by
law to retain; and

14. all items of prepaid expense. 

Provided, however, “Atmospheric Gases Divestiture Assets
and Businesses” does not include:

a. Messer’s proprietary trade name and trademarks and
any other rights to distribute or sell any items
containing Messer’s name or logo;

b. any Atmospheric Gases Plant or production facility
other than the Waxahachie Plant, the Westlake Plant,
the San Antonio Plant, the De Lisle Plant, the
Vacaville Plant and the Irwindale Plant;

c. any computers, servers, or telecommunications
equipment shared through local and/or wide area
telecommunications systems that are not physically
located at the facilities associated with the

Order

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 137

                          494



Atmospheric Gases Divestiture Assets and
Businesses;

d. the offices located at the Malvern, Pennsylvania
headquarters;

e. the Planning and Logistics facility located in
Richmond, Virginia;

f. Messer’s specialty gases plant located in Houston,
Texas;

g. Messer’s interest in the San Diego, California storage
depot formerly served by Cryoinfra’s Atmospheric
Gases plant in Tijuana, Mexico;

h. contractual rights to supply products other than those
products produced at the Divested Atmospheric Gases
Plants; and

i. contractual rights to supply oxygen, nitrogen and other
products to customers ordinarily supplied with argon,
but not oxygen or nitrogen, by one or more of the
Divested Atmospheric Gases Plants from July 1, 2003
to the Effective Date of Divestiture.

H. “Atmospheric Gases Plant” means a facility that produces
Atmospheric Gases.

I. “Commission” means the Federal Trade Commission.

J. “Decision and Order” means:

1. until the issuance and service of a final Decision and
Order by the Commission, the proposed Decision and
Order contained in the Consent Agreement in this matter;
and

2. following the issuance and service of a final Decision
and Order by the Commission, the final Decision and
Order issued by the Commission.

K. “De Lisle Plant” means Messer’s Atmospheric Gases Plant
located in De Lisle, Mississippi.
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L. “Divested Atmospheric Gases Plants” means the
Waxahachie Plant, the Westlake Plant, the San Antonio
Plant, the De Lisle Plant, the Vacaville Plant and the
Irwindale Plant.

M. “Effective Date of Divestiture” means the date on which
the mandated divestiture of the Atmospheric Gases
Divestiture Assets and Businesses occurs.

N. “Held Separate Business” means the Atmospheric Gases
Divestiture Assets and Businesses and all Held Separate
Business Employees. 

O. “Held Separate Business Employees” means all full-time,
part-time, or contract employees whose duties take place
at, or primarily relate to, the Held Separate Business or
have taken place at, or primarily related to, the Held
Separate Business at any time during the period
commencing twelve months prior to the Effective Date of
Divestiture, as well as all of the employees listed in
Confidential Appendix A attached hereto.

P. “Hold Separate Period” means the time period during which
the Hold Separate is in effect, which shall begin on the date
the Hold Separate becomes final and terminate pursuant to
Paragraph V. hereof. 

Q. “Hold Separate Trustee” means the individual appointed to
act as the Hold Separate Trustee pursuant to Paragraph
II.D. hereof.

R. “Irwindale Plant” means Messer’s Atmospheric Gases Plant
located in Irwindale, California.

S. “Key Divestiture Employees” means those Employees
identified in Confidential Appendix B attached hereto.

T. “Material Confidential Information” means competitively
sensitive or proprietary information including, but not
limited to, all customer lists, price lists, and marketing
methods; provided, however, Material Confidential
Information does not include information in the public
domain or independently known to a Person from sources
other than the Person to which the information pertains for
this purpose.
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U. “Person” means any individual, partnership, firm, trust,
association, corporation, joint venture, unincorporated
organization, or other business or governmental entity.

V. “San Antonio Plant” means Messer’s Atmospheric Gases
Plant located in San Antonio, Texas.

W. “Vacaville Plant” means Messer’s Atmospheric Gases
Plant located in Vacaville, California.

X. “Waxahachie Plant” means Messer’s Atmospheric Gases
Plant located in Waxahachie, Texas.

Y. “Westlake Plant” means Messer’s Atmospheric Gases
Plant located in Westlake, Louisiana.

II.

IT IS FURTHER ORDERED that:

A. During the Hold Separate Period, Respondent shall hold
the Held Separate Business separate, apart, and independent
as required by this Hold Separate and shall vest the Held
Separate Business with all rights, powers, and authority
necessary to conduct its business; Respondent shall not
exercise direction or control over, or influence directly or
indirectly, the Held Separate Business or any of its
operations, or the Hold Separate Trustee, except to the
extent that Respondent must exercise direction and control
over the Held Separate Business as is necessary to assure
compliance with this Hold Separate, the Decision and
Order, and all applicable laws.

B. Respondent shall:

1. During the Hold Separate Period, take such actions as are
necessary to maintain the viability, marketability, and
competitiveness of the Held Separate Business to prevent
the destruction, removal, wasting, deterioration, or
impairment of any of the assets, except for ordinary wear
and tear; and

2. From the date Respondent executes the Agreement
containing Consent Orders until the Hold Separate Period
begins, take such actions as are necessary to assure that
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Messer maintains the viability, marketability, and
competitiveness of the Held Separate Business to prevent
the destruction, removal, wasting, deterioration, or
impairment of any of the assets, except for ordinary wear
and tear.

C. The purpose of this Hold Separate is to: (1) preserve the
Held Separate Business as a viable, competitive, and
ongoing business independent of Respondent until the
divestitures required by the Decision and Order are
achieved; (2) assure that no Material Confidential
Information is exchanged between Respondent and the Held
Separate Business, except in accordance with the provisions
of this Hold Separate; and (3) prevent interim harm to
competition pending the relevant divestitures and other
relief.

D. Respondent shall hold the Held Separate Business
separate, apart, and independent on the following terms and
conditions:

1. Richard M. Klein shall serve as Hold Separate Trustee,
pursuant to the agreement executed by the Hold Separate
Trustee and Respondent and attached as Confidential
Appendix C to this Hold Separate (“Trustee Agreement”).

a. The Trustee Agreement shall require that, no later than five
(5) days after this Hold Separate becomes final, Respondent
shall transfer to the Hold Separate Trustee all rights,
powers, and authorities necessary to permit the Hold
Separate Trustee to perform his/her duties and
responsibilities, pursuant to this Hold Separate and
consistent with the purposes of the Decision and Order.

b. No later than five (5) days after this Hold Separate
becomes final, Respondent shall, pursuant to the Trustee
Agreement, transfer to the Hold Separate Trustee all
rights, powers, and authorities necessary to permit the
Hold Separate Trustee to perform his/her duties and
responsibilities, pursuant to this Hold Separate and
consistent with the purposes of the Decision and Order.

c. The Hold Separate Trustee shall have the responsibility,
consistent with the terms of this Hold Separate and the
Decision and Order, for monitoring the organization of the
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Held Separate Business; for managing the Held Separate
Business through the Manager; for maintaining the
independence of the Held Separate Business; and for
monitoring Respondent’s compliance with its obligations
pursuant to this Hold Separate and the Decision and Order.

d. Subject to all applicable laws and regulations, the Hold
Separate Trustee shall have full and complete access to all
personnel, books, records, documents and facilities of the
Held Separate Business and to any other relevant
information as the Hold Separate Trustee may reasonably
request, including, but not limited to, all documents and
records kept by Respondent in the ordinary course of
business that relate to the Held Separate Business.
Respondent shall develop such financial or other
information as the Hold Separate Trustee may reasonably
request and shall cooperate with the Hold Separate Trustee.
Respondent shall take no action to interfere with or impede
the Hold Separate Trustee’s ability to monitor Respondent’s
compliance with this Hold Separate and the Decision and
Order or otherwise to perform his/her duties and
responsibilities consistent with the terms of this Hold
Separate.

e. The Hold Separate Trustee shall have the authority to
employ, at the cost and expense of Respondent, such
consultants, accountants, attorneys, and other
representatives and assistants as are reasonably necessary to
carry out the Hold Separate Trustee’s duties and
responsibilities.

f. The Commission may require the Hold Separate Trustee to
sign an appropriate confidentiality agreement relating to
materials and information received from the Commission in
connection with performance of the Hold Separate Trustee’s
duties.

g. Respondent may require the Hold Separate Trustee to sign
an appropriate confidentiality agreement prohibiting the
disclosure of any Material Confidential Information gained
as a result of his/her role as Hold Separate Trustee to anyone
other than the Commission.

h. Thirty (30) days after the Hold Separate becomes final,
and every thirty (30) days thereafter until the Hold
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Separate terminates, the Hold Separate Trustee shall report
in writing to the Commission concerning the efforts to
accomplish the purposes of this Hold Separate.  Included
within that report shall be the Hold Separate Trustee’s
assessment of the extent to which the Held Separate
Business is meeting (or exceeding) its projected goals as
are reflected in operating plans, budgets, projections or any
other regularly prepared financial statements.

i. If the Hold Separate Trustee ceases to act or fails to act
diligently and consistent with the purposes of this Hold
Separate, the Commission may appoint a substitute Hold
Separate Trustee consistent with the terms of this
paragraph, subject to the consent of Respondent, which
consent shall not be unreasonably withheld.  If Respondent
has not opposed, in writing, including the reasons for
opposing, the selection of the substitute Hold Separate
Trustee within five (5) business days after notice by the
staff of the Commission to Respondent of the identity of
any substitute Hold Separate Trustee, Respondent shall be
deemed to have consented to the selection of the proposed
substitute trustee.  Respondent and the substitute Hold
Separate Trustee shall execute a Trustee Agreement,
subject to the approval of the Commission, consistent with
this paragraph.

2. No later than one (1) day after the Acquisition is
consummated, Respondent shall enter into a management
agreement with, and transfer all rights, powers, and
authorities necessary to manage and maintain the Held
Separate Business to, James Charles Doerr, Jr. (“Manager”).

a. In the event that James Charles Doerr, Jr. ceases to act as
Manager, then Respondent shall select a substitute Manager,
subject to the approval of the Commission, and transfer to
the substitute Manager all rights, powers and authorities
necessary to permit the substitute Manager to perform
his/her duties and responsibilities, pursuant to this Hold
Separate.

b. The Manager shall report directly and exclusively to the
Hold Separate Trustee and shall manage the Held Separate
Business independently of the management of Respondent. 
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The Manager shall not be involved, in any way, in the
operations of the other businesses of Respondent during the
term of this Hold Separate.

c. The Manager shall have no financial interests affected by
Respondent’s revenues, profits or profit margins, except that
the Manager’s compensation for managing the Held
Separate Business may include economic incentives
dependent on the financial performance of the Held
Separate Business if there are also sufficient incentives for
the Manager to operate the Held Separate Business at no
less than current rates of operation (including, but not
limited to, current rates of production and sales) and to
achieve the objectives of this Hold Separate.

d. The Manager shall make no material changes in the present
operation of the Held Separate Business except with the
approval of the Hold Separate Trustee, in consultation with
the Commission.

e. The Manager shall have the authority, with the approval of
the Hold Separate Trustee, to remove employees of the Held
Separate Business and replace them with others of similar
experience or skills.  If any Person ceases to act or fails to
act diligently and consistent with the purposes of this Hold
Separate, the Manager, in consultation with the Hold
Separate Trustee, may request Respondent to, and
Respondent shall, appoint a substitute Person, which Person
the Manager shall have the right to approve.

f. In addition to the Held Separate Business Employees
employed as of the date the Consent Agreement is signed by
Respondent, the Manager may employ such Persons as are
reasonably necessary to assist the Manager in managing the
Held Separate Business.

g. The Hold Separate Trustee shall be permitted, in
consultation with the Commission staff, to remove the
Manager for cause. Within fifteen (15) days after such
removal of the Manager, Respondent shall appoint a
replacement Manager, subject to the approval of the
Commission, on the same terms and conditions as provided
in Paragraph II.D.2. of this Hold Separate.
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3. The Held Separate Business shall be staffed with sufficient
employees to maintain the viability, marketability, and
competitiveness of the Held Separate Business.  To the
extent that any employees of the Held Separate Business
leave or have left the Held Separate Business prior to the
Effective Date of Divestiture, the Manager, with the
approval of the Hold Separate Trustee, may replace
departing or departed employees with Persons who have
similar experience and expertise or determine not to replace
such departing or departed employees.

4. In connection with support services not included within the
Held Separate Business that are being provided by
Respondent or Messer, or which Respondent or Messer has
contracted to provide to the Held Separate Business by third
parties, Respondent shall continue to provide, or offer to
provide, the same support services to the Held Separate
Business as are being provided to the Held Separate
Business by Respondent, Messer, or third parties as of the
date the Consent Agreement is signed by Respondent.  For
services that Respondent or Messer previously provided to
the Held Separate Business, Respondent may charge the
same fees, if any, charged by Respondent or Messer for such
support services as of the date the Consent Agreement is
signed by Respondent. For any other services or products
that Respondent or Messer may provide the Held Separate
Business, Respondent may charge no more than the same
price it charges others for the same services or products. 
Respondent’s personnel providing such services or products
must retain and maintain all Material Confidential
Information of the Held Separate Business on a confidential
basis, and, except as is permitted by this Hold Separate,
such Persons shall be prohibited from providing, discussing,
exchanging, circulating, or otherwise furnishing any such
information to or with any Person whose employment
relates to any of Respondent’s businesses, other than the
Held Separate Business.  Such personnel who have or may
have access to Material Confidential Information shall also
execute confidentiality agreements prohibiting the
disclosure of any Material Confidential Information of the
Held Separate Business.

a. Respondent shall offer to the Held Separate Business any
services that Messer provides to its other businesses directly
or through third party contracts, or that Messer has provided
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directly or through third party contracts to the Atmospheric
Gases Divestiture Assets and Businesses at any time since
January 1, 2003.  The Held Separate Business may, at the
option of the Manager with the approval of the Hold
Separate Trustee, obtain such services and products from
Respondent.  The services that Respondent shall offer the
Held Separate Business shall include, but shall not be
limited to, the following:

(1) federal and state regulatory policy development
and compliance;

(2) human resources administrative services, including but not
limited to procurement and administration of employee
benefits;

(3) environmental health and safety services, including, but
not limited to, services to develop corporate policies and
insure compliance with federal and state regulations and
corporate policies;

(4) financial accounting services;

(5) preparation of tax returns;

(6) audit services;

(7) technical support and engineering services;

(8) information technology support services;

(9) processing of accounts payable and accounts receivable;

(10) billing and collection services;

(11) payroll processing;

(12) maintenance and repair of facilities;

(13) procurement of goods and services used in the ordinary
course of business;

(14) procurement of insurance, including, but not limited to,
general and product liability insurance; and
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(15) legal services.

b. The Held Separate Business shall have, at the option of the
Manager with the approval of the Hold Separate Trustee, the
ability to acquire services and products, including, but not
limited to, those listed in Paragraph II.D.4.a. above, from
third parties unaffiliated with Respondent.

5. Respondent shall cause the Hold Separate Trustee, the
Manager, and each employee of the Held Separate Business
having access to Material Confidential Information to
submit to the Commission a signed statement that the
individual will maintain the confidentiality required by the
terms and conditions of this Hold Separate.  These
individuals must retain and maintain all Material
Confidential Information relating to the Held Separate
Business on a confidential basis and, except as is permitted
by this Hold Separate, such individuals shall be prohibited
from providing, discussing, exchanging, circulating, or
otherwise furnishing, directly or indirectly, any such
information to or with any other Person whose employment
relates to any of Respondent’s businesses other than the
Held Separate Business.  These individuals shall not be
involved in any way in Respondent’s businesses that
compete with the Held Separate Business.

6. No later than ten (10) days after the date this Hold Separate
becomes final, Respondent shall establish written
procedures, subject to the approval of the Hold Separate
Trustee, covering the management, maintenance, and
independence of the Held Separate Business consistent with
the provisions of this Hold Separate.

7. No later than five (5) days after the date this Hold
Separate becomes final, Respondent shall circulate to
employees of the Held Separate Business and to
Respondent’s employees who are responsible for or
engaged in financial, management, production,
distribution, sales or marketing functions relating to
products or services that compete with product or services
offered by the Held Separate Business, a notice of this
Hold Separate and the Consent Agreement, in the form
attached hereto as Attachment A.
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8. The Hold Separate Trustee and the Manager shall serve,
without bond or other security, at the cost and expense of
Respondent, on reasonable and customary terms
commensurate with the person’s experience and
responsibilities.

9. Respondent shall indemnify the Hold Separate Trustee
and Manager and hold each harmless against any losses,
claims, damages, liabilities, or expenses arising out of, or
in connection with, the performance of the Hold Separate
Trustee’s or the Manager’s duties, including all reasonable
fees of counsel and other expenses incurred in connection
with the preparation for, or defense of any claim, whether
or not resulting in any liability, except to the extent that
such losses, claims, damages, liabilities, or expenses result
from misfeasance, gross negligence, willful or wanton acts
or omissions, or bad faith by the Hold Separate Trustee or
the Manager, or their respective agents.

10. Respondent shall provide the Held Separate Business
with sufficient financial resources:

a. as are appropriate in the judgment of the Hold Separate
Trustee to operate the Held Separate Business at no less
than current rates of operation and at no less than historical
the rates of operation;

b. to perform all reasonable maintenance to, and
replacements of, the assets of the Held Separate
Business;

c. to carry on all existing and planned capital projects and
business plans for the Held Separate Business;

d. to carry on existing and planned bid and proposal
plans for the Held Separate Business; and

e. to maintain the viability, marketability, and
competitiveness of the Held Separate Business.

f. Such financial resources to be provided to the Held Separate
Business shall include, but shall not be limited to, (i)
general funds, (ii) capital, (iii) working capital; and (iv)
reimbursement for any operating losses, capital losses, or
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other losses; provided, however, that, consistent with the
purposes of the Decision and Order, the Manager may
substitute any capital or research and development project
for another of the same cost.

11. Respondent shall:

a. not later than forty-five (45) days before the Effective Date
of Divestiture, (a) provide to the Acquirer a list of all Held
Separate Business Employees; (b) allow the Acquirer to
interview any Held Separate Business Employees; and (c) in
compliance with all laws, allow the Acquirer to inspect the
personnel files and other documentation relating to such
Held Separate Business Employees;

b. not later than thirty (30) days before the Effective Date of
Divestiture, provide an opportunity for the Acquirer to (a)
meet personally, and outside the presence or hearing of any
employee or agent of Respondent, with any one or more of
the Held Separate Business Employees; and (b) make offers
of employment to any one or more of the Held Separate
Business Employees;

c. not directly or indirectly interfere with the Acquirer’s offer
of employment to any one or more of the Held Separate
Business Employees, not directly or indirectly attempt to
persuade any one or more of the Held Separate Business
Employees to decline any offer of employment from the
Acquirer, and not offer any incentive to any of the Held
Separate Business Employees to decline employment with
the Acquirer;

d. irrevocably waive any legal or equitable right to deter any
Held Separate Business Employee from accepting
employment with Acquirer, including, but not limited to,
waiving any non-compete or confidentiality provisions of
employment or other contracts with Respondent that relate
to Atmospheric Gases;

e. not interfere with the employment by the Acquirer of any
Held Separate Business Employee;

f. continue employee benefits to Held Separate Business
Employees until the Effective Date of Divestiture consistent
with the requirements of the Sale and Purchase Agreement
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by and between Air Liquide and Messer dated January 19,
2004, and the employee benefits provided to other similarly
situated Messer employees that become employees of the
Respondent after the Effective Date of Divestiture,
including regularly scheduled or merit raises and bonuses,
regularly scheduled vesting of all pension benefits, and
reimbursement of relocation expenses; and

g. provide a retention incentive bonus to Key Divestiture
Employees who accept employment with the Acquirer,
equal to ten (10) percent of such employees’ annual salary
to be paid upon the employees’ completion of one (1) year
of continuous employment with the Acquirer after the
Effective Date of Divestiture.

12. Subject to the provisions of Paragraph II.D.13. below, for
a period of one (1) year from the Effective Date of
Divestiture, Respondent shall not, directly or indirectly,
solicit, induce, or attempt to solicit or induce any Held
Separate Business Employees who have accepted offers of
employment with the Acquirer to terminate their
employment with the Acquirer; provided, however, a
violation of this provision will not occur if: (1) the
individual’s employment has been terminated by the
Acquirer; (2) Respondent advertises for employees in
newspapers, trade publications, or other media not targeted
specifically at the employees; or (3) Respondent hires
employees who apply for employment with Respondent, as
long as such employees were not solicited by Respondent in
violation of this paragraph.

13. Notwithstanding the provisions of Paragraph II.D.12.
above, for a period of six (6) months from the Effective
Date of Divestiture, Respondent shall not employ or make
offers of employment to any Held Separate Business
Employees who have accepted offers of employment with
the Acquirer unless any such individual’s employment with
the Acquirer has been terminated by the Acquirer.

14. Except for the Manager, employees of the Held Separate
Business, and support services employees involved in
providing services to the Held Separate Business pursuant to
Paragraph II.D.4., and except to the extent provided in
Paragraph II.A., Respondent shall not permit any other of its
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employees, officers, or directors to be involved in the
operations of the Held Separate Business.

15.Respondent’s employees (excluding support services
employees involved in providing support to the Held
Separate Business pursuant to Paragraph II.D.4.) shall not
receive, have access to, or use or continue to use any
Material Confidential Information of the Held Separate
Business except:

a. as required by law; and

b. to the extent that necessary information is exchanged:

(1) in the course of consummating the Acquisition;

(2) in negotiating agreements to divest assets pursuant to
the Consent Agreement and engaging in related due
diligence;

(3) in complying with the Hold Separate or the Consent
Agreement;

(4) in overseeing compliance with policies and standards
concerning the safety, health and environmental aspects of
the operations of the Held Separate Business and the
integrity of the financial controls of the Held Separate
Business;

(5) in defending legal claims, investigations or
enforcement actions threatened or brought against or
related to the Held Separate Business; or

(6) in obtaining legal advice.

Nor shall the Manager or employees of the Held Separate
Business receive, have access to, or use or continue to use, any
Material Confidential Information about Respondent and
relating to Respondent’s businesses, except such information
as is necessary to maintain and operate the Held Separate
Business. Respondent may receive aggregate financial and
operational information relating to the Held Separate Business
only to the extent necessary to allow Respondent to prepare
consolidated financial reports, tax returns, reports required by
securities laws, and personnel reports.  Any such information
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that is obtained pursuant to this paragraph shall be used only
for the purposes set forth in this paragraph.

16. Respondent and the Held Separate Business shall jointly
implement, and at all times during the Hold Separate Period
maintain in operation, a system, as approved by the Hold
Separate Trustee, of access and data controls to prevent
unauthorized access to or dissemination of Material
Confidential Information of the Held Separate Business,
including, but not limited to, the opportunity by the Hold
Separate Trustee, on terms and conditions agreed to with
Respondent, to audit Respondent’s networks and systems to
verify compliance with this Hold Separate.

III.

IT IS FURTHER ORDERED that Respondent shall notify
the Commission at least thirty (30) days prior to any proposed (1)
dissolution of the Respondent, (2) acquisition, merger or
consolidation of Respondent, or (3) any other change in the
Respondent that may affect compliance obligations arising out of
this Order, including but not limited to assignment, the creation or
dissolution of subsidiaries, or any other change in Respondent.

IV.

IT IS FURTHER ORDERED that for the purposes of
determining or securing compliance with this Hold Separate, and
subject to any legally recognized privilege, and upon written
request with reasonable notice to Respondent, Respondent shall
permit any duly authorized representatives of the Commission:

A. Access, during office hours of Respondent and in
the presence of counsel, to all facilities, and access to
inspect and copy all books, ledgers, accounts,
correspondence, memoranda, and all other records and
documents in the possession or under the control of the
Respondent relating to compliance with this Hold
Separate; and

B. Upon five (5) days’ notice to Respondent and without
restraint or interference from Respondent, to interview
officers, directors, or employees of Respondent, who
may have counsel present, regarding such matters.
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V.

IT IS FURTHER ORDERED that this Hold Separate shall
terminate at the earlier of:

A. three (3) business days after the Commission
withdraws its acceptance of the Consent Agreement
pursuant to the provisions of Commission Rule 2.34, 16
C.F.R. § 2.34; or

B. the day after the last of the divestitures required by the
Decision and Order is completed; provided, however,
that when an asset that is included within the Held
Separate Business is divested pursuant to the Consent
Agreement, that asset shall cease to be held by the Held
Separate Business.
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ATTACHMENT A

NOTICE OF DIVESTITURE AND

REQUIREMENT FOR CONFIDENTIALITY

American Air Liquide, Inc., hereinafter referred to as
“Respondent,” has entered into an Agreement Containing Consent
Orders (“Consent Agreement”) with the Federal Trade
Commission relating to the divestiture of certain assets and other
relief in connection with Respondent’s acquisition of Messer
Griesheim Industries, Inc.

As used herein, the term “Held Separate Business” means the
Atmospheric Gases Divestiture Assets and Businesses and
personnel as defined in Paragraph I.N. of the Order to Hold
Separate and Maintain Assets (the “Hold Separate”) contained in
the Consent Agreement.  Under the terms of the Decision and
Order (the “Order”) contained in the Consent Agreement,
Respondent must divest certain assets, which are included within
the Held Separate Business, within six (6) months of the date the
Order becomes final.

During the Hold Separate Period (which begins after the Hold
Separate becomes final and ends after Respondent has completed
the required divestitures), the Held Separate Business shall be
held separate, apart, and independent of Respondent’s businesses. 
The Held Separate Business must be managed and maintained as a
separate, ongoing business, independent of all other businesses of
Respondent, until Respondent has completed the required
divestiture.  All competitive information relating to the Held
Separate Business must be retained and maintained by the persons
involved in the operation of the Held Separate Business on a
confidential basis, and such persons shall be prohibited from
providing, discussing, exchanging, circulating, or otherwise
furnishing any such information to or with any other person whose
employment involves any other of Respondent’s businesses,
except as otherwise provided in the Hold Separate.  These persons
involved in the operation of the Held Separate Business shall not
be involved in any way in the management, production,
distribution, sales, marketing, or financial operations of
Respondent relating to competing products.  Similarly, persons
involved in similar activities in Respondent’s businesses shall be
prohibited from providing, discussing, exchanging, circulating, or
otherwise furnishing any similar information to or with any other
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person whose employment involves the Held Separate Business,
except as otherwise provided in the Hold Separate.

Until the Held Separate Business is divested, Respondent must
take such actions as are necessary to maintain the viability,
marketability, and competitiveness of the Held Separate Business,
and to prevent the destruction, removal, wasting, deterioration, or
impairment of any of the assets, except for ordinary wear and tear.

Any violation of the Consent Agreement may subject
Respondent to civil penalties and other relief as provided by law.
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Analysis of Agreement Containing Consent Orders to Aid

Public Comment-4109

I. Introduction

The Federal Trade Commission (“Commission”) has accepted,

subject to final approval, an Agreement Containing Consent

Orders (“Consent Agreement”) from L’Air Liquide, S.A., which is

designed to remedy the anticompetitive effects resulting from

L’Air Liquide, S.A.’s acquisition of the entire share capital of

Messer Griesheim GmbH (“Messer’) and the subsequent transfer

of Messer Griesheim Industries, Inc. (“MGI”) to its wholly-owned

subsidiary American Air Liquide.

Under the terms of the Consent Agreement, American Air

Liquide is required to divest the air separation units (“ASUs”) and

related assets currently owned and operated by MGI in the

following six locations:  (1) Vacaville, California; (2) Irwindale,

California; (3) San Antonio, Texas, (4) Westlake, Louisiana; (5)

DeLisle, Mississippi; and (6) Waxahachie, Texas.  The divestiture

will take place no later than six months from the date the Consent

Agreement becomes final.  The Consent Agreement also includes

an Agreement to Hold Separate that requires American Air

Liquide to preserve the ASUs as viable, competitive and ongoing

operations until the divestiture is achieved. 

The proposed Consent Agreement has been placed on the

public record for thirty (30) days to solicit comments from

interested persons.  Comments received during this period will

become part of the public record.  After thirty (30) days, the

Commission will again review the proposed Consent Agreement

and the comments received, and will decide whether it should

withdraw from the proposed Consent Agreement or make it final.

Pursuant to a sale and purchase agreement dated January 19,

2004, L’Air Liquide, S.A. agreed to acquire the entire share

capital of Messer.  The aggregate purchase price of the transaction

is approximately $3.5 billion and includes $1.3 billion of Messer’s
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debt that L’Air Liquide, S.A. has agreed to assume.  As a result of

this agreement, L’Air Liquide, S.A. will immediately transfer

MGI, a wholly-owned subsidiary of Messer, which produces and

sells industrial gases in the United States, to American Air

Liquide.  The Commission’s complaint alleges that the proposed

acquisition and subsequent transfer of MGI, if consummated,

would violate Section 7 of the Clayton Act, as amended, 15

U.S.C. § 18, and Section 5 of the Federal Trade Commission Act,

as amended, 15 U.S.C. § 45, by lessening competition in the

market for liquid argon in the continental United States and

certain regional markets in the United States for liquid oxygen and

nitrogen.

II. The Parties

L’Air Liquide, S.A. is a world leader in industrial and medical

gases and related equipment.  American Air Liquide is the parent

corporation of the United States subsidiary that produces and

supplies oxygen, nitrogen, and argon as well as many other

industrial gases to customers for numerous applications in a

variety of industries, including the petrochemical, manufacturing

and fabrication industries as well as the medical field.  American

Air Liquide’s subsidiary is the fourth largest supplier of industrial

gases in the United States, with twenty seven (27) ASUs

throughout the United States, most of which are in Texas and the

Gulf Coast region. 

Messer’s U.S. subsidiary, MGI, is currently the fifth largest

producer of liquid atmospheric gases (oxygen, nitrogen and argon)

in the United States.  MGI owns and operates twenty four (24)

ASUs, including several located in Texas and the Gulf Coast

region, as well as in northern and southern California.

III. Liquid Oxygen, Liquid Nitrogen, and Liquid Argon

Both American Air Liquide and MGI own and operate ASUs in

the United States to provide customers with liquid atmospheric

gases, including liquid oxygen, liquid nitrogen, and liquid argon. 
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Each gas has specific properties that make it uniquely suited for

the applications in which it is used.  For most of these

applications, there is no substitute for the use of oxygen, nitrogen,

or argon.  Customers would not switch to another gas or product

even if the price of liquid oxygen, liquid nitrogen or liquid argon

increased by five to ten percent.

Additionally, customers have three distinct distribution

methods to choose from in receiving oxygen, nitrogen, or argon.

These gases are available in cylinders, in liquid form, and through

an on-site ASU or a pipeline.  Customers choose a distribution

method based on the volume of gas required.  Customers who use

liquid oxygen, liquid nitrogen, or liquid argon generally require

volumes of these gases that are too large to purchase economically

in cylinders, but too small to justify the expense of an on-site ASU

or pipeline.  In fact, even if the price of liquid oxygen, liquid

nitrogen or liquid argon increased by five to ten percent,

customers would not switch to another method of distribution. 

Due to high transportation costs, liquid oxygen and liquid

nitrogen may only be purchased economically from a supplier

with an ASU located within one hundred and fifty (150) to two

hundred and fifty (250) miles of the customer.  Therefore, it is

appropriate to analyze the competitive effects of the proposed

acquisition using local geographic markets for liquid oxygen and

liquid nitrogen.  The relevant local markets in which to analyze

the effects of this proposed acquisition are:  Southern California,

Northern California, Southern Texas, Western Louisiana, and the

Central Gulf Coast.  Because liquid argon is a more rare and more

expensive gas than liquid oxygen and liquid nitrogen, it may be

economically transported much greater distances.

Therefore, the continental United States and regions of the United

States are the appropriate geographic markets in which to analyze

the competitive effects of the proposed acquisition for liquid

argon.
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The markets for liquid oxygen and liquid nitrogen are highly

concentrated.  In three of the five relevant geographic markets

(Southern California, Northern California, and the Central Gulf

Coast) American Air Liquide and MGI are two of only five

companies supplying liquid oxygen and liquid nitrogen to

customers.  Additionally, MGI has been an aggressive participant

in the market for these gases, offering low prices to customers and

serving as a price restraint on the other suppliers.  As a result, the

proposed acquisition would enhance the likelihood of collusion or

coordinated action between or among the remaining firms in each

market.  Furthermore, in the Southern Texas and Western

Louisiana markets, MGI and American Air Liquide are the only

producers capable of supplying liquid oxygen and liquid nitrogen

to customers in those markets economically.  By eliminating

competition between these two suppliers in these areas, the

proposed acquisition would allow American Air Liquide to

exercise market power unilaterally, thereby increasing the

likelihood that purchasers of liquid oxygen or liquid nitrogen

would be forced to pay higher prices in these areas.

The market for liquid argon is also highly concentrated, with

only five suppliers producing sufficient amounts of liquid argon to

supply customers around the United States.  The remaining firms

are very small and local in nature, and produce liquid argon

primarily to meet internal needs.  Additionally, the five large

suppliers of liquid argon all transport the product from ASUs in

the middle and eastern part of the United States to customers on

the West Coast, where the ASUs owned and operated by these

suppliers do not produce enough argon to meet customers’

demands.  Over the past few years, MGI has had excess capacity

in liquid argon which it has used to win new customers by

offering low prices, especially to customers in Texas, Gulf Coast

and California.  By eliminating MGI as a competitor in the liquid

argon market, particularly on the West Coast, the proposed

acquisition would enhance the likelihood of coordinated action or

collusion between or among the remaining firms, and could result

in customers paying higher prices for liquid argon.
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Significant impediments to new entry exist in the markets for

liquid oxygen, liquid nitrogen, and liquid argon.  In order to be

cost competitive in these markets, an ASU must produce at least

two hundred and fifty (250) to three hundred (300) tons per day of

liquid product.  The cost to construct a plant of this size can be

thirty ($30) to forty ($40) million, most of which is sunk and

cannot be recovered.  While an ASU can theoretically be

constructed within two years, it is not economically justifiable to

build an ASU before contracting to sell a substantial portion of the

plant’s daily capacity, either to an on-site customer or to several

liquid customers.  On-site customers normally sign long-term

contracts, and as such opportunities to contract with these

customers are rare, it is uncertain whether such an opportunity

would arise at any time in the near future in any of the areas

affected by the acquisition.  It is even more difficult and time-

consuming for a potential new entrant to try to contract with

enough liquid gas customers to justify building a new ASU in a

market.  These customers are generally locked into contracts with

existing suppliers that typically last between five (5) and seven (7)

years.  Even if the new entrant was able to contract with enough

liquid customers to justify constructing a new ASU in any of the

affected markets, the new entrant would still need to rely on

suppliers already in the market to obtain liquid gases to service the

new entrant’s customers while the ASU was constructed.  Given

the difficulties of entering the market, it is unlikely that new entry

could be accomplished in a timely manner in any of the markets

for liquid oxygen or liquid nitrogen, and even more unlikely that

entry would occur in a timely manner in all of the relevant

markets.  Additionally, as an ASU must produce large amounts of

oxygen and nitrogen in order to produce any argon, a new entrant

into the liquid argon market would not be able to economically

build an ASU to produce only liquid argon, rather it would need to

find customers to purchase all three gases.  Therefore, it is

unlikely that new entry would occur in the liquid argon market

absent concurrent new entry in the liquid oxygen and nitrogen

markets.
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IV. The Consent Agreement

The Consent Agreement effectively remedies the acquisition’s

anticompetitive effects in the markets for liquid oxygen, liquid

nitrogen and liquid argon.  Pursuant to the Consent Agreement,

American Air Liquide will divest the six (6) air separation units

listed in Section I to a single purchaser that will operate the ASUs

as a going concern.  The Consent Agreement provides that

American Air Liquide must find a buyer for the assets, at no

minimum price, that is acceptable to the Commission, no later

than six (6) months from the date the Consent Agreement

becomes final.  If the Commission determines that American Air

Liquide has not provided an acceptable buyer within this time

period or that the manner of the divestiture is not acceptable, the

Commission may appoint a trustee to divest the assets.  The

trustee will have the exclusive power and authority to accomplish

the divestiture.

The Commission’s goal in evaluating possible purchasers of

divested assets is to maintain the competitive environment that

existed prior to the acquisition.  A proposed buyer of divested

assets must not itself present competitive problems.  Numerous

entities are interested in purchasing the divested assets, including

industrial gas suppliers that currently have a regional presence in

the industry, but do not compete in the areas affected by the

acquisition, as well as entities in related fields that are interested

in entering into the production and sale of industrial gases.  The

Commission is therefore satisfied that sufficient potential buyers

for the divested assets exist. 

The Consent Agreement also contains an Agreement to Hold

Separate.  This will serve to protect the viability, marketability,

and competitiveness of the divestiture asset package until it is

divested to a buyer approved by the Commission.  The Agreement

to Hold Separate became effective on the date the Commission

accepted the Consent Agreement for placement on the public

record and will remain in effect until American Air Liquide 
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successfully divests the divestiture asset package according to the

terms of the Decision and Order.

The Consent Agreement contains a provision for the

Commission to appoint a monitor-trustee to oversee the

management of the divestiture asset package until the divestiture

is complete, and for a brief transition period after the sale.  In

order to ensure that the Commission remains informed about the

status of the asset package pending divestiture, about the efforts

being made to accomplish the divestiture, and the provision of

services and assistance during the transition period, the Consent

Agreement requires the monitor-trustee to file periodic reports

with the Commission until the divestiture is accomplished and the

transition period has ended. 

The purpose of this analysis is to facilitate public comment on

the Consent Agreement, and it is not intended to constitute an

official interpretation of the proposed Decision and Order or the

Agreement to Hold Separate, or to modify their terms in any way.
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1 60 Fed. Reg. 39,745-47 (August 3, 1995); 4 Trade

Reg. Rep. (CCH) ¶ 13,241.

ORDER SETTING ASIDE ORDER

On September 8, 2003, Wright Medical Technology, Inc.

(“Wright”), the respondent in the above-referenced order

(“Order”), filed its Petition to Reopen and Modify Order

(“Petition”) in this matter.  Wright asks that the Commission

reopen and modify the Order pursuant to Section 5(b) of the

Federal Trade Commission Act (“FTC Act”), 15 U.S.C. § 45(b),

and Section 2.51 of the Commission’s Rules of Practice and

Procedure, 16 C.F.R. § 2.51, and consistent with the Statement of

Federal Trade Commission Concerning Prior Approval and Prior

Notice Provisions, issued on June 21, 1995 (“Policy Statement”).1

The Petition requests that the Commission reopen and modify the

Order to eliminate the prior approval provision in Paragraph IV of

the Order.  The thirty-day comment period on the Petition ended

October 15, 2003.  No comments were received.  For the reasons

discussed below, the Commission has determined to grant

Wright’s Petition.  Because there would remain no further

affirmative obligations under the Order, the Commission has

determined to set aside the Order in its entirety.

The Complaint in this matter alleges that Wright’s acquisition

of Orthomet violated Section 7 of the Clayton Act, as amended,

15 U.S.C. § 18, and Section 5 of the Federal Trade Commission

Act, 15 U.S.C. § 45, by lessening competition in the United States

in the market of orthopaedic implants used or intended for use in

the human hand.

The Order required Wright to transfer or license the

Orthomet/Mayo Orthopaedic Finger Implant Research Assets

(“Assets”), as defined by the Order, to the Mayo Foundation for

Medical Education and Research (“Mayo”), within 5 days after

the Order becomes final. See Order ¶ 2.  The Order permitted

Wright initially to grant Mayo a non-exclusive license to the
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2 Policy Statement at 2.

3 Id.

Assets, but required Wright to terminate all of its rights to the

Assets if Mayo were unable to find a second licensee within six

months. See Order ¶ 3.

Wright delivered the Assets to Mayo and granted to Mayo a

perpetual non-exclusive license to those Assets with a full right of

sublicense.  Mayo was unable to find a non-exclusive licensee,

and Wright divested its remaining interest in the Assets to Mayo.

Paragraph IV of the Order prohibits Wright for ten years from

the date the Order became final from acquiring any stock or other

equity interest in any company that has filed an Application with

the FDA relating to Orthopaedic Finger Implants, that has

announced an intent to submit an application to the FDA, or that

has received FDA approval relating to Orthopaedic Finger

Implants, without the Commission’s prior approval.

The Commission, in its Policy Statement, “concluded that a

general policy of requiring prior approval is no longer needed,”

because the pre-merger notification and waiting period

requirements of Section 7A of the Clayton Act, commonly

referred to as the Hart-Scott-Rodino (“HSR”) Act, 15 U.S.C.

§ 18a, protected the public interest in effective merger law

enforcement.2  The Commission announced that it will

“henceforth rely on the HSR process as its principle means of

learning about and reviewing mergers by companies as to which

the Commission had previously found a reason to believe that the

companies had engaged or attempted to engage in an illegal

merger.”  As a general matter, “Commission orders in such cases

will not include prior approval or prior notification

requirements.”3
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4 Id. at 3.

5 Id. at 4.

6 Id.

The Commission stated that it will continue to fashion

remedies as needed in the public interest, including narrow prior

approval or prior notification requirements in certain limited

circumstances.  The Commission said in its Policy Statement that

“a narrow prior approval provision may be used where there is a

credible risk that a company that engaged or attempted to engage

in an anticompetitive merger, would, but for the provision,

attempt the same or approximately the same merger.”  The

Commission also said that “a narrow prior notification provision

may be used where there is a credible risk that a company that

engaged or attempted to engage in an anticompetitive merger

would, but for an order, engage in an otherwise unreportable

anticompetitive merger.”4  As explained in the Policy Statement,

the need for a prior approval notification requirement will depend

on circumstances such as the structural characteristics of the

relevant markets, the size and other characteristics of the market

participants and other relevant factors.

The Commission also announced, in its Policy Statement, its

intention “to initiate a process for reviewing the retention or

modification of these existing requirements” and invited

respondents subject to such requirements “to submit a request to

reopen the order.”5  The Commission determined that, “when a

petition is filed to reopen and modify an order pursuant to ...[the

Policy Statement], the Commission will apply a rebuttable

presumption that the public interest requires reopening of the

order and modification of the prior approval requirement

consistent with the policy announced” in the Policy Statement.6

The presumption is that setting aside the general prior approval

requirement of Paragraph IV of the Order is in the public interest. 
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There is no evidence in the record that suggests that this matter

presents any of the circumstances identified by the Policy

Statement as appropriate for retaining a narrow prior approval

provision, nor is there any indication of the circumstances that

would warrant the substitution of a prior notice provision for the

prior approval provision.  There is nothing to suggest that the

respondent would attempt the same or essentially the same merger

that gave rise to the original complaint.  In addition, it appears

likely that future mergers would be HSR reportable.  Wright

completed the divestiture required by the Order.  Nothing to

overcome the presumption having been presented, and because the

only remaining obligation under the Order is the prior approval

requirement in Paragraph IV, the Commission has determined to

reopen the proceeding in File No. C-3564 and set aside the Order.

Accordingly, IT IS HEREBY ORDERED that this matter be,

and it hereby is, reopened, and that the Commission’s order issued

on April 4, 1995, be, and it hereby is, set aside as of the effective

date of this order.
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January 7, 2004

Jason P. Hood, Esq. 

Vice President, General Counsel and Secretary

Wright Medical Technology, Inc.

5677 Airline Road

Arlington, TN 38002

Re: In the Matter of Wright Medical Technology, Inc.

Docket No. C-3564

Dear Mr. Hood:

This letter responds to the September 8, 2003, Petition

(“Petition”) of Wright Medical Technology, Inc. (“Wright”)

requesting that the Commission Reopen and Modify the Order and

Eliminate the Prior Approval Provision of the Order.  The

application was placed on the public record for comments until

October 15, 2003, and no comments were received.

After consideration of the Petition and other available

information, the Commission has determined to approve the

Petition.  In according its approval, the Commission has relied

upon the information submitted and representations made in

connection with Wright’s Petition, and has assumed them to be

accurate and complete.  Because there remain no obligations on

the part of Wright after the Commission reopened and eliminated

the prior approval provision, the Commission also set aside the

order.

By direction of the Commission.

Donald S. Clark

Secretary

Enclosure

Letter Regarding Order
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