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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA

BE:B@T E8BZ 11 ddl

'CLERK'S OFFICE U:&,
FILED

I8T. GOURT

AT ROANOKE, VA
MAR 11°2009

JOKN F. COR ' RK
BY: .
DEP

U.S. COMMODITY FUTURES TRADING )
COMMISSION, %
Plaintiff, )
ant ) CIVILACTIONNO: 3 *(0§-C/-020/(
v. )
g .
N N e a  ADIA'S) COMPLAINT FOR INJUNCTIVE AND
> -~ an ) OTHER EQUITABLE RELIEF AND FOR
CAPITAL CORP., ) CIVIL PENALTIES UNDER THE
) COMMODITY EXCHANGE ACT, AS
Defendants, and g AMENDED, 7 US.C. §§1-25
BLUE LOGIC OPERATING PARTNERS LP,)
NADIA CAPITAL OPERATING )
PARTNERS LP, and )
DEBORAH B. DONNELLY, ;
Relief Defendants. g

Plaintiff, Commodity Futures Trading Commission (“Commission” or “CFTC”), by its

attorneys, alleges as follows:
I. SUMMARY

1. From at least 2001through the present (“relevant period”), Defendants John M.
Donnelly (“Donnelly”), Tower Analysis Inc. (“Tower Analysis”), Nasco Tang Corp. (“Nasco
Tang”) and Nadia Capital Corp. (“Nadia Capital”) fréudulently solicited and accepted millions of
dollars from at least 30 individuals and entities to participate in one or more commodity pools to
trade commodity futures contracts, including U.S. Treasury bond and note, S&P 500 index and

NASDAQ 100 index futures.
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2. Claiming tb successfully employ lessons learned from his experience in
astrophysics and “algorithms derived from the quantification of a fractal wave frequency model,”
Donnelly, acting as an unregistered commodity pool operator (“CPO”) and President of Tower
Analysis, Nasco Tang, and Nadia Capital, omitted material facts, including that Donnelly was
misappropriating pool participants’ funds, and made material misrepresentations, including
misrepresenting that he traded pool participants’ {funds in index [utures contracts, when in reality,
he traded very little of participants’ funds.

3. Recently, Donnelly confessed that he never really traded pool participants’ funds,
purportedly duc to some form of mental incapacity. Donnelly further confesscd that he used
pool participants’ funds Lo pay principal and purported profitable returns to existing pool
participants in a manner typical of a Ponzi scheme, as well as pay business expenses, which
included approximately $1,000,000 paid to Donnelly as “salary.”

4, To conceal his fraudulent scheme and misappropriation, Donnclly issued or
caused to be issued false monthly stalements and other reports. These reports falsely rcflected
profitable returns from the pool’s purported trading activity and that the pool participants’
investments were increasing in value.

bR Contrary to his representations to pool participants that he traded pool funds (and,
bizarrely, contrary to his recent confession that he never traded anything), Donnelly, in reality,
traded only a small fraction of pool participant funds in commodity futures trading accounts for
the pool. |

6. Through his ongoing conduct, Donnelly has engaged, is engaged, or is about to
engagc in acts and practices in violation of the anti-fraud provisions of Sections 4b(a)(2) and

40(1) of the Commodity Exchange Act (the “Act”), 7 U.S.C. §§ 6(b)(a)(2) and 69(1) (2006), and

R
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Section 4b(a)(1) of the Act as amended by the Food, Conservation, and Energy Act of 2008, Pub.
I..No. 1 10-246, Title X111 (the CFTC Reauthorization Act (“CRA")), § 13102, 122 Stat. 1651
(effective June 18, 2008), to be codified at 7 U.S.C. § 6(b)(a)(1). Donnelly also acted as a CPO .
of the commodity pools without being registered as such in violation of Section 4m(1) of the
Act, 7 U.S.C. § 6m(1) (2006).

7. At all times relevant and in regard to all conduct alleged herein, Donnelly was an
agent of Tower Analysis, Nasco Tang, and Nadia Capital and acted within the scope of his
employment. As such, Tower Analysis, Nasco Tang and Nadia Capital arc liable for Donnelly’s
conduct pursuant to Section 2(a)(1)(B) of the Act, 7 U.S.C. § 2(a)(1)(B) (2006).

8. The Relief Defendants are not charged with any violation of law but with having
obtained funds to which they are not entitled and which were derived from the Defendants
violations of the Act.

9. Accordingly, pursuant to Section 6¢ of the Act, 7 U.S.C. § 13a-1 (2006), the
Commission brings this action to cﬁjoin Defendants’ unlawful acts and practices and to compel
their compliance with the Act. In addition, the Commission seeks civil monetary penaltics and
other cquitable relief, including restitution to pool participants, disgorgement of Defendants’ and
Reliel Defendants’ ill-gotten gains, a permanent trading ban, and such other relief as the Court
may deem necessary or appropriate.

10. Unless permanently restrained and enjoined by the Court, Defendants are likely Lo

continuc to cngage in the illegal acts and practices alleged in this Complaint, as more fully

described below.
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(1. JURISDICTION AND VENUE

1L The Court has jurisdiction over this action pursuant to Section 6c of the Act,

7U.S.C. § 13a-1 (2006), which authorizes the Commission to seek injunctive relict against any
person whenever it shall appear to the Commission Lhat such person has engaged, is engaging, or
is about to engage iﬁ any act or practice constituting a violation of any provision of the Act or
any rule, regulation, or order thereunder.

12. Venue properly lies with this Court pursuant to Section 6c(e) of the Act,
7 U.S.C. § 13a-1(c) (2006), in that Defendants are found in, inhabit, or transact business in this
District, and the acts and practices in violation of the Act have occurred, arc occurTing, Ot are
about to occur within this District, among other places.

IIT. PARTIES

PLAINTIFE

13. Plaintiff Commodity Futures Trading Commission is a fcdcral independent
regulatory agency charged with the administration and enforcement of the Act, 7U.S.C. §§ 1 er
seq. (2006), and thc Regulations thereunder, 17 C.F.R. §§ 1.1 et seq. (2008).

DEFENDANTS

14. Defendant John M. Donnelly is an individual Who resides in Charlottesville
Virginia. Donnelly is the founder and acts as the President of Tower Analysis Inc. and
controlled the day to day operations of a pool known as the “Tower Fund.” Donnelly is the
founder and acts as the President of Nasco Tang Corp. and controls the day to day operations of
a pool known as the “Blue Logic Fund.” Donnelly is the founder and acts as the President of

Nadia Capital Corp. and controls the day to day operations of a pool known as the “Nadia
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Capital Partners Fund.” Donnelly has never been registered with the Commission as a CPO orin
any other capacity.

15. Decfendant Tower Analysis Inc. was incorporated in Virginia in 1995 and has
operated out of 600 E. Water Street, Suite F, and 206 E. Market Street, Charlottesville, Virginia.
Tower Analysis has never been registered with the Commission as a CPO or in any other
capacity.

16. Dcfendant Nasco Tang Corp. was incorporated in Virginia in 2004 and operates
out of 600 E. Watcr Strcet, Suite F, Charlottesville, Virginia. Nasco Tang is the general partner
of the Relief Defendant Blue Logic Operating Partners LP. Nasco Tang has never been
registered with the Commission as a CPO or in any other capacity.

17. Defendant Nadia Capital Corp. was incorporated in Virginia in 2008 and
opcrates out of 600 E. Water Street, Suite F, Charlottesville Virginia. Nadia Capital Corp. is the
general partner of the Relict Defendant Nadia Capital Operating Partners LP. Nadia Capital
Corp. has never been registered with the Commission as a CPO or in any other capacity.

RELIEF DEFENDANTS

18.  Relief Defendant Blue Logic Opcrating Partners LP (“Blue Logic”) is 2
partnership formed in Virginia in 2005 with its principal place of business at 600 Cast Watcr St.,
Suite F, Charlottesville, Virginia, and operates as a commodity pool. Defendant Nasco Tang is
the general partner of Blue Logic.

19.  Relief Defendant Nadia Capital Operating Partners LP (“Nadia Capital
Partners”) is a partnership formed in Virginia in 2608 with its principal place of business at 600

East Water St., Suite F, Charlottesville, Virginia, and opcrates as a commodity pool. Defendant
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Nadia Capital is the general partner of Nadia Capital Partners. Since latc 2008, Donnelly has
been soliciting new investors for Nadia Capital Partners.

20.  Relief Defendant Deborah B. Donnelly is an individual residing in
Charlottesville, Virginia. Ms. Donnelly is the wife of Defendant John M. Donnelly.

IFV. FACTS
Formation and Operation of the Pools

21.  Section 1a(5) of the Act, 7 U.S.C. § 1a(4) (2006), defines a “commuodity pool
operator” as any person cngaged in a business that is of the nature of an invesunent trust,
syndicate, or similar form of enterprise aud in connection therewith, has solicited, accepted or
received funds, securities or property from others for the purpose of trading in any commodity
for future delivery on or subjcct to the rules of any contract market or derivatives transaction
execution facility. A cormumodity pool opcrator serves as a [iduciary to pool participantﬁ.

22, Since at least 1998, Donnelly has fraudulently operated at least three commodity
pools: the Tower Fund, the Blue Logic Fund, and Nadia Capital Partners Fund.

23.  Throughout the relevant period, Donnelly operated these pools as a Ponzi scheme
and misappropriated funds from the pools. Throughout the entire period when Donnelly
accepted money from participants for purposes of investing in the commodity trading pools,
neither Donnelly, Tower Analysis, Nasco Tang, nor Nadia Capital were registered in any
capacity with the National Futures Association (“NFA”) or the Commission.

| 24.  Since at least 1998, Donnelly solicited pool participants for the Tower Fund.
Donnelly appears to have initially solicited funds from [riends and acquaintances. Ultimately, at
least 30 individuals and entities invested with Donnelly, Tower Analysis and its successor fund

Blue Logic.

-

Ton/ann R aViNOD FHANL IOIWISIA SN S2TS LS8 0TS XVd S¥:60 JEM 60/TT/€0



LB 394d G218 LG58 BPS Ir:81 g6BBZ 11 oUl

25.  Although the conditions of operation were ncver formalized between Donnelly,
Tower Analysis and the Tower Fund participants, it appears that Donnelly promiscd to take as
compensation only 60% of the earnings ol the Tower Fund. Donnelly represented to Tower
Fund pool participants that he would trade commodity [utures contracts with pool funds,
specifically U.S. Treasury bond and note, S&P 500 index and NASDAQ 100 index futurcs.

26.  From at least May 2005, Donnclly and Nasco Tang solicited pool participants for
the Blue Logic Fund. Donnelly also transferred most of the Tower Fund participants to the Blue
Logic Fund during this time period. In limited partnership agrecments sent to the pool
participants for signature, Donnelly promised Blue Logic pool participants that Nasco Tang
would take only 60% of the pools earnings. Donnelly represented to Blue Logic pool participants
that he would tradc commodity futures contracts with pool tunds, specifically U.S. Treasury
bond and note, S&P 500 index and NASDAQ 100 index futures.

27.  Since at least 1999, Donnelly has controlled commodity futures trading accounts
in the name of Tower Analysis at Rosenthal Collins Group LLC (“Rosenthal Collins™), a F[CM
registered with the CFTC, and MF Global Inc., another FCM registered with the CFTC. Tt
appears that Donnelly used the Tower Analysis FCM accounts in connection with not only the
opcration of the Tower Fund, but also the Blue Logic Fund. |

28.  Donnelly maintained a futures trading account in the name of Tower Analysis at
Rosenthal Collins from 1999 through 2001. According to Rosenthal Collins, very fcw futures

trades took place in the account. Records of specific transactions in this account are no longer

available.
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29. Donnelly maintained two FCM accounts in the name of Zower Analysis at MF
Global during the following time periods: ‘

e MF Global *2236: June 2001 through November 2008; and

e MEF Global *1511: June 2005 through November 2008.

30. From 2001 through 2008, a total of $8,732,321.93 was deposited into the Tower
Analysis FCM accounts at MF Global. On information and belief, the source of thesc funds was
from Tower Fund, Blue Logic Fund, and/or Nadia Capital Partners pool participants.

31. Froxh 2001 through 2008, Donnelly withdrew a total of $9,077,456.07 from the
Tower Analysis FCM accounts.” While it appears that a portion of these withdrawals went to
either Tower Fund pool participants or Blue Logic Fund pool participants, sizeable amounts of
funds ultimately were transmitted to Donnclly and Nasco Tang, the cntity owned and controlled
by Donnelly.

32.  Apart from the Tower Fund and Blue Logic Fund solicitations, from at least
September 2008, Donnelly and a new entity created by him, Nadia Capital, have solicited pool
participants to deposit funds with Nadia Capital Partners, for the purposc of trading U.S.
Treasury bond and note futures, S&P 500 index futures and NASDAQ 100 index futures.
Similar to the terms of operation for the Tower Fund and the Bluc Logic Fund, Donnelly and
Nadia Capital promise Nadia Capital Partners pool participants that Nadia Capital will take only

50% of the carnings of the pool as solc compensation for the operation of the pool.

! The accounts were originally opened with REFCO LLC, which was bought by Man Financial Inc., which was
eventually spun off intoe MF Global, Inc.

2 Donnclly maintained large amounts of cash in the futures trading accounts even though he, for the most pait, did
no trading in thosc accounts. Over time, the accounts earned $375,249.86 in interest. Thus, Donnelly was able to

withdraw a preater amount than he deposited into the accounts.

-3-
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Additionally, Donnelly and Nadia Capital promised to trade 20% ol the funds deposited by those
pool participants who cnter into loan agreements with Nadia Capital.

33.  From October 2008 to the present, Donnelly has maintaincd onc FCM account at
Rosentha!l Collins in the name of Nadia Capital, purportedly to execute futures trades on bchalf
of the pool participants.

34.  Since opcning the account, Donnelly deposited a total of $525,000 in the Nadia
Capital account at Rosenthal Collins and withdrawn $333,000.

35. A certain portion of the pool participants’ funds solicited and reccived by the
Defendants were invested or deposited with Tower Fund and Relief Defendants Blue Logic and
Nadia Capital Partners. A certain portion of the pool participants’ funds solicited and reccived
by the Defendants were transferred to or used for the benefit of Relicf Defendant Deborah B.
Donnclly.

Doanclly’s Fraudulent Solicitations

36.  From at least 2001 to the present, Donnelly directly and indirectly fraudulently
solicited millions of dollars from at least 30 individuals or entities to invest in the commodity
pools he operated, including at least one participant who deposited approximately $11,000,000.

37. Donnelly falscly represented to Tower Fund and Blue Logic poél participauts that

“he and/or Tower Analysis, or Nasco Tang would take as sole compensation 60% of the eamings
of the pool. He also represented to Nadia Capital Partners pool participants that Nadia Capital
Corp. would take as sole compensation 50% of the carnings of the pool. Donnelly utilized the
U.S. mail and other methods of interstate commerce to transmit these representations to pool
participants. It appears that Donnclly withdrew approximately $1,000,000 from pool

participants” funds as personal compensation and may have withdrawn an additional $1.7 million
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in compensation through Nasco Tang. Donnelly was not entitled to any funds becausc he {ailcd
to trade according to the terms and conditions agreed upon.

38.  Alwernatively, a[though the pools Donnelly operated did actually eam a modest
return based upon the interest paid into the accounts by the FCMs, Donnelly was not entitled o
the vast amount of funds he paid to himself because the interest payments merely generatedllcss
than 1% in camingsk. Consequently, at most Donnelly was entitled to $270,015.55 duririg the
relevant period.

39.  During the relevant period, Donnelly omitted the material fact that he
misappropriated pool participants’ funds by paying himself a salary and other compensation
from those funds and using the funds to pay other investors.

40.  During the relevant period, Donnelly falsely represented to Tower Fund, Blue
Logic Fund, and Nadia Capital Partners pool participants that he generated monthly and annual
returns exceeding the amount generated by the interest payments made by the FCMs. Donnelly
utilized the U.S. mail and other methods of interstate commerce to transmit these statements and
representations to pool participants. For example, Donnelly represented 1o at least one pool
participant that his trading generated the folldwing annual rcturns:

2002 25.72%

2004 23.53%

2005 20.99%

2006 18.56%

2007 15.55%
9.01.08 8.66%

41.  Donnelly falscly represented to Tower Fund and Blue Logic Fund pool
participants that hc would trade commodity futures contracts with pool funds, specifically U.S.

Treasury bond and note, S&P 500 index and NASDAQ 100 index futures. Donnelly utilized the
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U.S. mail and other méthods of interstate comuncrce to transmit these statements and
representations to pool participants.

42.  Similarly, Donnelly falscly represented to Nadia Capital Partners pool participants
that each day he would trade 20% of funds deposited in the Nadia Capital Partncrs pool.
Donnelly utilized the U.S. mail and other methods of intersiale commerce to transinit these
statements and representations to pool paﬂicipants.

43.  Contrary to these claims, Donnelly only rarely executed trades. Indeed, according
to Donnelly, as a result of some significant trauma he experienced in the past, Donnelly could
never quite bring himself to execute trades. From at least June 2001to the present, the FCM
accounts rellect that in reality Donnelly only traded on 7 days out of the 92 months the Tower
Analysis and Nadia Capital rading accounts were oper. Morcovcr, since beginning the Nadia
Capital Partners Fund, Donnelly has not executed cven one trade in that account.

44.  Donnelly failed to disclose to the pool participants that he did not trade their funds

in accordance with the terms and conditions agreed upon.

Donnelly’s Misappropriation and Confession
45.  From January 29 through February 9, 2009, Donnelly confessed to at least one

participant that he did not engage in the trading activity he had claimed. Specifically, Donnelly
told the participant that he had mental problems which prevented him from executing trades.
Donnelly further confessed that throughout the lives ol his commodity pools, he used pool
participant funds to pay other pool participants.

46.  As noted above in paragraph 35, Donnelly misappropriated pool participants’
funds by withdrawing at lcast $1,000,000 of pool participants’ funds to which he was not

cntitled. It appears that a portion of these funds went toward all, or some, of the purchase of
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Donnelly’s, and his wife Deborah’s, primary residence. Donnelly further misappropriated pool

participants’ funds by paying principal and purported profitable returns to existing pool

participants in a manner typical of a Ponzi scheme.

Donnelly’s Issuance of False Account Statements

47

From the inception of the pools, Donnelly issued monthly account statements to

pool participants. For example, in monthly statements to one pool participant, Donnelly

represented the following monthly retums:

o swrn A

“Monthly %
] Month " Earped”
April 2006 1.471%
May 2006 2.344% .
June 2006 1.721%
July 2006 1.635%
August 2006 0.984%
September 2006 1.127%
Qctober 2006 2.002%
November 2006 1.686%
December 2006 1.923%
January 2007 1.8635
February 2007 1.331%
March 2007 2.186%
_ April 2007 2.025%
May 2007 1.039%
June 2007 2.083%
July 2007 1.448%
August 2007 0.747%
Scptember 2007 0%
October 2007 0%
November 2007 0%
December 2007 1.12%
| January 2008 1.124%
February 2008 0%
March 2008 0.721%
April 2008 1.518%
May 2008 1.192%
June 2008 1.485%
July 2008 1.460%
August 2008 1.028%
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September 2008 1.260%
October 2008 0.741% |
November 2008 1.151%
Dccember 2008 0.981%
January 2009 1.100%

48.  The retumns stated in the monthly account statements issucd by Donnelly were
false because Donnelly did not earn profits in the small amount of trading he did in the pools’

FCM accounts and earned less than 1% per month in interest in the FCM accounts during that

time.

V. VIOLATIONS OF THE ACT

COUNT ONE

Fraud in Connection with Futures Contracts

(Violations of Section 4b(a)(2) of the Act, 7 U.S.C. § 6b(a)(2) (2006), and Section 4b(a)(1) of
the Act as amended by the CRA, to be codified at 7 U.S.C. § 6b(a)(1))

49.  Paragraphs 1 through 48 are rcalleged and incorporated herein.

50.  Sections 4b(a)(2)(i)~(iii) of the Act, 7 U.S.C. §§ 6b(2)(2)(i)-(iii) (2006), make i.l
unlawful for any person to cheat or defraud or attempt to cheat or defraud; or willfully make or
causc to be made to other persons false reports or statements, or willfully enter or causc to bc
entered for other persons false records; or willfully deceive or attempt to deceive by any means
whatsoever other persons in or in connection with orders to make, or the making of, contracts of
sale of commodities, for future delivery, made, or to be made, for or on behalf of such other
persons where such contracts for future delivery were or may have been used for (a) hedging any
transaction in interstate commerce in such commodity, or the produce or byproducts thereof, or

(b) determining the price basis of any transaction in inlerstate commerce in such commodity, or
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(c) delivering any such commodity sold, shipped or received in interstale commerce for the
fulfillment thereof.

51.  Sections 4b(a)(1)(A)-(C) of the Act as amended by the CRA, to be codified at 7
U.S.C. §§ 6b(a)(1)(A)-(C), make it unlawfﬁl for any person, in or in connection with any ordér to
make, or the making of, any contract of sale of any commodity in interstate commerce or for
future delivery that is made, or to bc made, on or subject to the rules of a designated contract
market, for or on behalf of any other person — (A) to cheat or defraud or attempt to cheat or
defraud the other person; (B) willfully to make or cause to be made to the other person any false
report or statcment or willfully to enter or cause to be entered for the other person any false
record; or (C) willfully to deceive or attcmpt to deceive the other person by any mcans
whatsoever in rcgard to any order or contract or the disposition or execution of any order or
contract, or in regard to any act of agency performed, with respect to any order or contract for the
other person.

52.  Asalleged above, during the relevant period, Donnelly knowingly, willfully or
with teckless disregard for the truth, violated Sections 4b(a)(2)(i)-(iii) of the Act, 7U.S.C.
§6 6b(a)(2)(i)-(iii) (2006), with respect to acts occurring before June 18, 2008, and in violation of
Sections 4b(a)(1)(A)-(C) of the Act as amended by the CRA, to be codificd at 7 U.S.C.
§§ 6b(a)(1)(A)-(C), with respect to acts occurring on or after June 18, 2008, the effective date of
the CRA by, among other things, (1) omitting material information, including the fact that he
was misappropriating pool participant funds; (2) falsely representing that he was generating
profits from his trading on behalf of the pool and pool participants; (3) issuing or causing to be
issued false account statements and reports reflecting positive returns for the pool and increascs

in the value ol individual pool participants’ interests; (4) misappropriating pool participant funds

-14-
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by using such [unds to pay principal and purported returns to other pool participants; and (5)
misappropriating pool participant funds to pay business expenses and for personal use.

53.  Donneclly was acting as an agent of Tower Analysis when he violated the Act and, .
thercfore, Tower Analysis, as Donnelly’s principal, is liable for Donnelly’s violations of Sections
4b(a)(2)(i)-(iii) of the Act, 7 U.S.C. §§ 6b(a)(2)(i)-(iii) (2006), with respect to acts occurring
before June 18, 2008, and for Donnelly’s violations of Sections 4b(a)(1)(A)-(C) of the Act as
amended by the CRA, to be codified at 7 U.S.C. §§ 6b(a)(1)(A)-(C), with respect to acts
occurring on or after June 18, 2008, pursuant to Section 2(a)(1)(B) of the Act, 7U.S.C. §
2(2)(1)(B) (2006).

54.  Donnelly was acting as an agent of Nasco Tang when he violated the Act and,
therefore, Nasco Tang, as Donnelly’s principal, is liable for Donnelly’s violations of Sections
4b(a)(2)(i)-(iii) of the Act, 7 U.S.C. §§ 6b(a)(2)(i)-(iii) (2006), with respect to acts occurring
before June 18, 2008, and for Donnclly’s violatious of Sections 4b(a)(1)(A)-(C) of the Actas
amended by the CRA, to be codified at 7 U.S.C. §§ 6b(a)(1)(A)-(C), with respect to acts
occurting on or after June 18, 2008, pursuant to Section 2(a)(1)(B) of the Act, 7U.S.C. §
2(a)(1)(B) (2006).

55.  Donnelly was acting as an agent of Nadia Capital when he violated the Act and,
therefore, Nadia Capital, as Donnelly’s principal, is liable for Donnelly’s violations of Sections
4b(a)(2)(i)-(iii) of the Act, 7 U.S.C. §§ 6b(a)(2)(i)-(iii) (2006), with respect to acts occurring
before June 18, 2008, and for Donnelly’s violations of Sections 4b(a)(1)(A)-(C) of the Act as
amended by the CRA, to be codified at 7 U.S.C. §§ 6b(a)(1)(A)-(C), with respect to acts

occurring on or after June 18, 2008, pursuant to Section 2(a)(1)(B) of the Act, 7 U.S.C. §

2(a)(1)(B) (2006).
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56.  Each misrepresentation or omission of matcrial fact, issuance of a false statcment
or report, and misappropriation, including but not limited to those specifically alleged herein, is
allcged as a separate and distinct violation of Sections 4b(a)(2)(i)-(ii1) of the Act, 7 U.S.C.

§§ 6b(a)(2)(i)-(iit) (2006), with respect to acts occurring before Junc 18, 2008, and Scctions
4b(a)(1)(A)-(C) of the Act as amended by the CRA, to be codified at 7 U.S.C. §§ 6b(a)(1)(A)-
(C), with respect to acts occurring on or after June 18, 2008.

COUNT TWO

Fraud By Commaodity Pool Opecrator
(Violations of Section 40(1)(A) & (B) of the Act, 7 U.S.C. § 60(1)(A) & (B) (2005))

57.  Paragraphs 1 through 56 are realleged and incorporated hereiu.

S8. Commenc'mg in at least Sepwﬁber 2000 and continuing through the present,
Donnelly acted as a CPO for the pool by soliciting, accepting or receiving funds from others and
engaging in a business that is of the nature of an investment trust, syndicate, or similar form of
enterprisc, for the purpose of trading in commoditics for future delivery on or subject to the rules
of a contract market.

59.  Asalleged above, during the relcvant period, Donnelly employed a device,
scheme or artifice to defraud prospective and existing pool participants, or engaged in a
transaction, practicc or course of business that operated as a fraud or deceit upon prospective and
existing pool participants in violation of Scctions 40(1)(A) & (B) of the Act, 7US.C. §§
60(1)(A) & (B) (2006), by (1) omitting material information, including the fact that he was
misappropriating pool participant funds; (2) falsely representing that he was generating profits
from his trading on behalf of the pool and pool participants; (3) issuing or causing to be issued

false account statements and reports reflecting positive returns for_the pool and increases in the
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valuc of individual pool participants’ interests; (4) misappropriating pool participant funds by
using such funds (o pay principal and purported returns to other pool participants; and (5)
misappropriating pool participant funds to pay business expenses and for personal use.

60.  Donnelly was acting as an agent of Tower Analysis when he violated the Act and,
therefore, Tower Analysis, as Donnelly’s principal; is liable for Donnelly’s violations of Sections
40(1)(A) & (B) of the Act, 7 U.S.C. §§ 60(1)(A) & (B) (2006), pursuant to Section 2(a)(1)(B) of
the Act, 7 U.S.C. § 2(a)(1)(B) (2006).

61.  Donnelly was acting as an agent of Nasco Tang when he violated the Act and,
therefore, Nasco Tang, as Donnelly’s principal, is liable for Donnelly’s violations of Sections
40(1)(A) & (B) of the Act, 7 U.S.C. §§ 60(1)(A) & (B) (2006), pursuant lo Section 2(a)(1)(B) of
the Act, 7 U.S.C. § 2(a)(1)(B) (2006).

62.  Donnelly was acting as an agent ol Nadia Capital when he violated the Act and,
therelore, Nadia Capital, as Donnelly’s principal, is liable for Donnelly’s violations of Sections
40(1)(A) & (B) of the Act, 7 U.S.C. §§ 60(1)(A) & (B) (2006), pursuant to Section 2(a)(1)(B) of
the Act, 7 US.C. § 2(a)(1)(B) (2006).

63.  Each misrcprescntation or omission of material fact, issuance of a false statement
or report, and misappropriation, including but not limited to those specifically alleged herein, is
alleged as a separate and distinct violation of Sections 40(1)(A) & (B) of the Act, 7 U.S.C.

§§ 60(1)(A) & (B) (20006).
' COUNT THREE
Failure to Register As a C(;mmodig Pool Opcrator
(Violation of Section dm(1) of the Act, 7 U.S.C. § 6m(]))

64.  Paragraphs I through 48 are realleged and incorporated herein.
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65.  Section 4m(l) of the Act, 7 U.S.C. § 6m(1) (2006), provides that it is unlawful [or
any CPO, unless registcred under the Act, to make use of the mails or any means ov
instrumentality of interstate commerce in connection with his business as a CPO.

66.  As alleged, during the relevant period, Donnelly acted as a CPO within the
meaning of Section 1a(5) of the Act, 7 U.S.C. § 1a(5) (2006), and has used the mails or
instrumentalities of intcrstate commerce in or in connection with a commodity pool as a CPO
while failing to register as a CPO, in violation of Section 4m(1) of the Act, 7 U.S.C. § 6m(1)
(2006).

67.  Donnelly was acting as an agent of Tower Analysis, Nasco Tang and Nadia
Capital, when he violated the Act and, thercfore, Tower Analysis, Nasco Tang and Nadia
Capital, as Donnelly’s principals, arc liable for Donnclly’s violation of Scction 4m(l) of the Act,
7 U.S.C. § 6m(1) (2006), pursuant to Section 2(a)(1)(B) of the Act, 7 U.S.C. § 2(a)(1)(B) (2006).

VL RELIEF

WHEREFORE, the Commission respectfully requests that the Court, as authorized by
Section 6¢ of the Act, 7 U.S.C. § 13a-1 (2006), and pursuant to its own equitable powers, enter:

(a) an order finding that Defendants violated: Sections 4b(a)(2)(i)-(iii) of the Act, 7
U.S.C. §§ 6b(a)(2)(1)-(iii) (2006); Sections 4b(a)(1)(A)-(C) of the Act as amended by the CRA, to
be codified at 7 U.S.C. §§ 6b(a)(1)(A)~(C); Sections 40(1)(A) &(B), 7 U.S.C. §§ 6o(1)(A) & (B)
and 4m(1) of the Act, 7 U.S.C. § 6m(1) (2006);

(b)  an order of permanent injunction prohibiting Defendants, and any other person ot
entity associated with them, including any successor thereof, from engaging in conduct violative

of the sections of the Act that the Defendants have been alleged to have violated;
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(c)  an order of pcrmanent injunction prohibiting Defendants from engaging, directly
or indirectly, in any activity related to trading in any commodity, as that term is defined in
Section la(4) of the Act, 7 U.S.C. § la(4) (2006) (“commodity intcrest”), including but not

[imited to, the following:

1. trading on or subject to the rules of any registered entity, as that
term is defined in Scction 1a(29) of the Act, 7 U.'S.C. § 1a(29) (2006);

2. cngaging in, controlling or directing the trading for any
commodity interest account for or on behall of any other person or entity, whether by power of
attorncy or otherwise;

3. soliciting or accepting any funds from any person in connection
with the purchase or sale of any commodity intcrest;

4. entering into any commodity interest transactions for his own
perﬁonal account, for any account in which he has a direct or indirect interest and/or having any
commddily interests traded on his behalf; and

5. cngaging in any business activities related to commodity interest
trading.

(d)  an order of permancnt injunction from applying for registration or claiming
excmption from registration with the Commission in any capacity, and engaging in any activity
requiring such registration or exemption from registration with the Commission, except as
provided for in Commission Regulation 4.14(a)(9), 17 C.F.R. § 4.14(a)(%) (2008), or acting as a
principal, agent or any other officer or cmployee of any person registered, exempted from
registration or required to bc registered with the Commission, except as provided for in

Commission Regulation 4.14(a)(9), 17 C.E.R. § 4.14(a)(9) (2008);
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(c)  an order directing Dcfendants, as well as any other person or entity associated
with them, including any successor thereof, to disgorge, pursuant to such proccdure as the Court
may order, all benefits received from the acts or practices which constitute violations of the Act,
as described herein, and intercst thereof from the datc of such violations;

() an order directing Defendants, as well as any other person or entity associated
with them, including any successor thereof, to make full restitution, pursuant to such p;occdure as
the Court may order, to every pool participant whose funds werc reccived by them as a result of
acts and practices which constitute violations of the Act, as described hercin, and interest thereon
from the date of such violations;

(¢)  an order requiring Defendants to pay civil monetary penalties under the Act, to be
assessed by the Court, in amounts of not more than the higher of (1) triple the monetary gain to
Defendants [or each violation of the Act or (2) $110,000 for each violation of the Act on or
before October 22, 2000, $120,000 for each violation of the Act on October 23, 2000 through
October 22, 2004, $130,000 for each violation of the Act on October 23, 2004 through October
22, 2008, and $140,000 for each violation of the Act on or after October 23, 2008; and
I |
1
/]

I
/!
i
/

7
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(h)  an order for such other and further remedial ancillary relief as the Court may decm

appropriatc.
March [[ 2009

Respectfully submitted,

PLAINTIFF UNITED STATES COMMODITY
FUTURES TRADING COMMISSION

By: C é é

hristine Ryall
Chief Trial Attorney
cryall@cfic.gov
(Fla. Bar #0983550)

Eugene Smith
Senior Trial Attorney
esmith@cfic.gov

Paul Hayeck
Associale Director

phayeck@c/tc.gov

Division of Cnforcement

Commodity Futures Trading Commission
1155 21st Street, N.W.

Washington, D.C. 20581

Phone (202) 418-5000

Facsimile (202) 418-5523
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