UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION DEPARTMENT OF JUSTICE
Washington, DC 20580 Washington, DC 20530

May 12, 2005

The Honorable Members of the Alabama Senate
Alabama State House

11 South Union Street

Montgomery, AL 36130

Re: House Bill 156--Proposed Amendments to Section 34-27-84. Code of Alabama

Dear Senators:

We understand that the Alabama Senate is considering whether to vote on Alabama
House Bill 156 on May 16, 2005, or sometime shortly thereafter. If enacted, the bill will make it
more difficult for real estate professionals to provide their customers with customized real estate
brokerage services. Such a law likely will decrease competition among real estate professionals
and result in Alabama home buyers and sellers paying higher real estate commissions. The
Federal Trade Commission (“FTC” or “Commission”) and the United States Department of
Justice ("Department of Justice") urge the Alabama Senate to reject the proposed legislation.

Interest and Experience of the FTC and the Department of Justice

Congress has charged the FTC with enforcing laws prohibiting unfair methods of
competition and unfair or deceptive acts or practices in or affecting commerce.! Pursuant to this
statutory mandate, the Commission encourages competition in the licensed professions, including
real estate brokerage, to the maximum extent compatible with state and federal goals. The FTC
has applied this mandate in analyzing aspects of the real estate transaction. For example, the
FTC has commented on numerous occasions in support of allowing non-attorneys to compete
with attorneys in the provision of certain real estate settlement tasks.? Further, in 2002, the
Commission held a public workshop on barriers to electronic commerce in many industries, and
gathered testimony on state restrictions that may impede competition from online real estate
service providers.?



The Department of Justice also is entrusted with enforcing this nation’s antitrust laws.
For more than 100 years, since the passage of the Sherman Antitrust Act, the Department of
Justice has worked to promote free and unfettered competition in all sectors of the American
economy through its civil and criminal enforcement programs. In particular, the Department has
a long history of enforcement efforts in the real estate area that includes several cases involving
restrictions on access to multiple listing services and other restraints limiting competition among
real estate brokers. The Department recently sent a letter to the Oklahoma State Legislature
opposing pending legislation similar to House Bill 156.*

The FTC and the Department of Justice also jointly advocated against the passage of
regulations proposed by the Texas Real Estate Commission that would have restricted
consumers’ choices in real estate service levels.’ In response, both the Oklahoma Legislature and
the Texas Real Estate Commission decided to study the consequences of the proposed legislation
or regulation before deciding whether to adopt such restrictions.b

Industry Background

Traditionally, real estate professionals have performed virtually all services relating to the
sale of a home. The key tasks involved in selling a house include marketing it, negotiating with
potential buyers, and closing the transaction. Marketing includes listing the property in the local
multiple listing service ("MLS"), placing advertisements in local media and on the Internet, and
conducting open houses. When providing services relating to the task of contract negotiation,
real estate professionals may provide advice on pricing, home inspections, or other contractual
terms. For these efforts, the real estate professionals are typically paid a commission based on a
percentage of the sales price of the home.

It is becoming increasingly common for home sellers to buy some, but not all, of the
traditional brokerage services. For example, some sellers may want help advertising their homes,
but want to negotiate the sales price themselves without having to pay a real estate professional.
Such consumers may prefer to pay a real estate professional only for the service of listing their
homes in the local MLS and placing other advertisements. Other consumers may find a buyer
without assistance, but would like to hire a real estate professional to assist them with the
negotiation of the sales price or with the paperwork required to close the transaction. The
marketplace is evolving in response to these consumers who want to perform some of the steps
involved in selling their homes on their own. Real estate professionals who are willing to
provide only those services a home seller wants have emerged in Alabama and throughout the
country. These "fee-for-service" or "menu-driven" business models are currently legal under
Alabama law and typically enable consumers to save thousands of dollars because the consumers
pay the real estate professional only for those services they want.



The Proposed Legislation

House Bill 156 would amend existing law governing the provision of real estate services
in Alabama. Among other amendments to this law, the bill would require real estate
professionals to provide a minimum of services when accepting an agreement to list a home
owner’s property for sale. Specifically, House Bill 156 reads:

when accepting an agreement to list an owner’s property for sale, the broker or his
or her licensee shall, at a minimum, accept the delivery of and present to the
consumer all offers, counteroffers and addenda to assist the consumer in
negotiating offers, counteroffers, and addenda, and to answer the consumer’s
questions relating to the transaction.’

Because the proposed amendment states that real estate professionals entering agreements with
their customers “shall, at a minimum,” provide the services enumerated above, the proposed
amendment effectively prohibits a real estate professional from contracting with the customer
only to place the property listing on the local MLS without also providing the negotiation
services.

The Proposed Legislation Would Likely Harm Consumers

Competition and consumer choice provide substantial benefits to consumers. As the
Supreme Court has observed, “ultimately competition will produce not only lower prices, but
also better goods and services.”® Indeed,

[t]he assumption that competition is the best method of allocating resources in a
free market recognizes that all elements of a bargain — quality, service, safety,
and durability — and not just the immediate cost, are favorably affected by the
free opportunity to select among alternative offers.’

House Bill 156 is likely to deprive Alabama consumers of the benefits of robust
competition between full-service brokers and fee-for-service brokers without providing any
apparent benefits. House Bill 156 would eliminate certain fee-for-service brokerage
arrangements as an option for Alabama consumers. Real estate professionals who agree to list
property for sale would be forced to provide a state-mandated minimum service package that
includes many duties associated with negotiating a property sales contract. Currently, one of the
most popular fee-for-service arrangement is to purchase only the service of listing property on the
MLS. This service gives home sellers access to an important marketing tool but is not resource
intensive for the broker. Under the proposed legislation, Alabama home sellers will no longer
have this option. The services enumerated by the statute require investments of time, effort and
expertise by the real estate professional. If real estate professionals must, in effect, provide these
services, they can be expected to charge for the services as well.



The proposed legislation, if enacted, is likely to reduce competition and harm Alabama
consumers in two significant ways. First, consumers who want to perform for themselves some
steps involved in negotiating home sales in Alabama will pay real estate professionals more than
they do today. For example, based on an informal review of Alabama real estate professionals
who offer fee-for-service pricing, an Alabama home seller may pay a broker from $300 to $500
only to list a house in the MLS, leaving other marketing and all negotiating to the seller. If a
buyer pays $150,000 for that seller's house, a seller who contracted with a fee-for-service real
estate professional for the $500 listing in the MLS, and agreed to pay a three-percent commission
to a buyer's real estate professional, would pay a total of $5,000. By contrast, if the same seller
could only buy the traditional package for a typical six-percent commission, to be split between
the buyer and seller’s broker, the seller would pay a total of $9,000 to sell the house. In this
example, the effect of House Bill 156 would be that the Alabama home seller bought $4,000
more in real estate brokerage services than he or she may have needed or wanted.

The passage of House Bill 156 is likely to harm consumers in another way. Real estate
professionals who offer fee-for-service provide a competitive constraint on the pricing of real
estate professionals who offer only the full-service option. By limiting the availability of
customized offerings, the passage of House Bill 156 will likely protect real estate professionals
who choose to offer the full complement of services from having to compete with those who
offer consumers more choices in the quantity and types of services. Because of this reduced
competition, even those consumers who prefer to purchase the full range of services from
traditional real estate service professionals will likely pay higher prices."

Fee-For-Service Options Presents No Demonstrated Harm to Alabama Consumers

We recognize that some laws limiting forms of competition may be beneficial when they
address specific market failures shown to harm consumers. However, such restraints should be
drawn narrowly to minimize the lost benefits of competition. Although some may claim that
legislation like House Bill 156 is necessary to protect consumers, this bill limits competition far
more than could possibly be necessary to address any plausible consumer protection concerns.
Before the State Legislature passes House Bill 156, or any other similar measure, we urge it to
take steps to determine whether consumers have actually been harmed by contracting with real
estate professionals who charge less and allow consumers to perform some services for
themselves.

We have seen no evidence that consumers currently are harmed by fee-for-service real
estate brokerage. If, however, the results of a study were to show that fee-for-service real estate
services result in harm, any such concerns almost certainly could be addressed through a
narrower approach than that proposed in House Bill 156. For instance, if the State Legislature is
concerned that home sellers who have contracted for fee-for-service options may mistakenly
expect to receive more assistance from the real estate professional with whom they have
contracted, the State Legislature could require that real estate professionals offering fee-for-
service options specifically delineate in writing those services the client will not receive. This



disclosure requirement would ensure that the client understands exactly what he or she has or has
not purchased and what other services might be available that might meet his or her needs. But a
significant restriction on a class of business models is not the answer — especially a model that
is evolving to meet consumers' needs for more choice and flexibility in their real estate service
purchases.

Conclusion

The success of providers of customized real estate brokerage services demonstrates that
there is a demand for the fee-for-service business model among Alabama consumers. The
proposed amendment would require many consumers to purchase unwanted negotiation services
enumerated in the proposed bill. Moreover, all consumers of real estate services in Alabama are
likely to pay more under the proposed legislation. Accordingly, we urge the Alabama Legislature
not to enact the bill.

The FTC and the Department of Justice appreciate this opportunity to present their views
and would be pleased to address any questions or comments regarding competition policies.

Respectfully Submitted,
By direction of the
Federal Trade Commission
A}
Deborah Platt Majoras ) R. Hewitt Pate
Chairman Assistant Attorney General
Federal Trade Commission Antitrust Division
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