DIVISION B - TAX, UNEMPLOYMENT, HEALTH, STATE FISCAL
RELIEF, AND OTHER PROVISIONS



TITLE 1 - TAX PROVISIONS
A. Tax Relief for Individuals and Families

1. Making Work Pay credit (sec. 1001 of the llouse bill, sec. 1001 of the Senate
amendment, sec. 1001 of the conference agreement, and new sec. 36A of the Code)

Present Law

Earned income tax credit

Low- and modcratc-income workers may be cligible for the refundable carned income tax
credit (“EITC”). Eligibility for the EITC is bascd on carned income, adjusted gross income,
investment income, filing status, and immigration and work status in the Unitced Statcs. The
amount of the EITC is based on the presence and number of qualifying children in the worker’s
family, as well as on adjusted gross income and carned income.

The EITC gencrally cquals a specified percentage of carned income' up to a maximum
dollar amount. Thec maximum amount applics over a certain income range and then diminishcs
to zero over a specificd phascout range. For taxpayers with carned income (or adjusted gross
income (“AGI™), if greater) in excess of the beginning of the phaseout range, the maximum
EITC amount is reduced by the phaseout rate multiplied by the amount of earned income (or
AG], if greater) in excess of the beginning of the phascout range. For taxpayers with carned
income (or AG], if greater) in excess of the end of the phascout range, no credit is allowed.

The EITC is a refundable credit, meaning that if the amount of the credit exceeds the
taxpayer’s Federal income tax liability, the excess is payable to the taxpayer as a direct transfer
payment. Under an advance payment system, eligible taxpayers may elect to receive the credit
in their paychecks, rather than waiting to claim a refund on their tax returns filed by April 15 of

the following year.
Child credit

An individual may claim a tax credit for eaéh qualifying child under the age of 17. The
amount of the credit per child is $1,000 through 2010 and $500 thereafter. A child who is not a
citizen, national, or resident of the United States cannot be a qualifying child.

The credit is phased out for individuals with income over certain threshold amounts.
Specifically, the otherwise allowable child tax credit is reduced by $50 for each $1,000 (or
fraction thereof) of modified adjusted gross income over $75,000 for single individuals or heads
of households, $110,000 for married individuals filing joint returns, and $55,000 for married
individuals filing separate returns. For purposes of this limitation, modified adjusted gross

! Earned income is defined as (1) wages, salaries, tips, and other employee compensation, but
only if such amounts are includible in gross income, plus (2) the amount of the individual’s net self-

employment earnings.



income includes certain otherwise excludable income carned by U.S. citizens or residents living
abroad or in certain U.S. territorics,

The credit is allowable against the regular tax and the alternative minimum tax. To the
cextent the child credit exceeds the taxpayer's tax liability, the taxpayer is cligible for a
refundable credit (the additional child tax credit) equal to 15 percent of carned incomce in cxcess
of a threshold dollar amount (the “carnced incomce” formula). The threshold dollar amount is
$12,550 (for 2009), and is indcxed for inflation.

Familics with three or more children may determinc the additional child tax credit using
the “alternative formula,” if this results in a larger credit than determined under the carned
income formula. Under the alternative formula, the additional child tax credit equals the amount
by which the taxpayer’s social security taxes exceed the taxpayer’s eamed income tax credit.

Earned income is defined as the sum of wages, salaries, tips, and other taxable employee
compensation plus net self-employment carnings. Unlike the EITC, which also includes the
preceding items in its definition of carned income, the additional child tax credit is bascd only on
earned income to the extent it is included in computing taxable income. For example, some
ministers’ parsonage allowances are considered sclf-employment income, and thus are
considered carned income for purposes of computing the EITC, but the allowances arc excluded
from gross income for individual income tax purposes, and thus are not considcred carncd
income for purposes of the additional child tax credit.

House Bill

In general

The provision prov:des eligible individuals a refundable income tax credlt for two years
(taxable years beginning in 2009 and 2010).

The credit is the lesser of (1) 6.2 percent of an individual’s eamed income or (2) $500
($1,000 in the case of a joint return). For these purposes, the earned income definition is the
same as for the earned income tax credit with two modifications. First, earned income for these
purposes does not include net earnings from self-employment which are not taken into account in
computing taxable income. Second, earned i income for these purposes includes combat pay
excluded from gross income under section 1 122

The credit is phased out at a rate of two percent of the eligible individual’s modified
adjusted gross income above $75,000 ($150,000 in the case of a joint return). For these purposes
an eligible individual’s modified adjusted gross income is the eligible individual’s adjusted gross
income increased by any amount excluded from gross income under sections 911, 931, or 933.
An eligible individual means any individual other than: (1) a nonresident alien; (2) an individual
with respect to whom another individual may claim a dependency deduction for a taxable year

2 Unless otherwise stated, all section references are to the Internal Revenue Code of 1986, as
amended (the “Code”).



beginning in a calendar year in which the cligible individual’s taxablc ycar begins; and (3) an
estate or trust. Each cligible individual must satisfy identical taxpayer identification number
requirements to those applicable to the carned income tax credit.

Mirror code Jossessions’

The U.S. Treasury will make payments to cach mirror code possession in an amount
cqual to the aggregate amount of the credits allowable by reason of the provision to that
possession’s residents against its income tax. This amount will be determined by the Treasury
Secretary bascd on information provided by the government of the respective possession. For
purposes of these payments, a possession is a mirror code possession if the income tax liability
of residents of the possession under that possession’s income tax system is determined by
reference to the U.S. income tax laws as if the possession were the United States.

Non-mirror code possessions*
°

To each possession that does not have a mirror code tax system, the U.S. Treasury will
make two payments (for 2009 and 2010, respectively) in an amount estimated by the Secretary as
being equal to the aggregate credits that would have been allowed to residents of that possession
if a mirror code tax system had been in effect in that possession. Accordingly, the amount of
each payment to a non-mirror Code possession will be an estimate of the aggregate amount of
the credits that would be allowed to the possession’s residents if the credit provided by the
provision to U.S. residents were provided by the possession to its residents. This payment will
not be made to any U.S. possession unless that possession has a plan that has been approved by
the Secretary under which the possession will promptly distribute the payment to its residents.

General rules

No credit against U.S. income tax is permitted under the provision for any person to
whom a credit is allowed against possession income taxes as a result of the provision (for
example, under that possession’s mirror income tax). Similarly, no credit against U.S. income
tax is permitted for any person who is eligible for a payment under a non-mirror code
possession’s plan for distributing to its residents the payment described above from the U.S.

Treasury.

For purposes of the payments to the possessions, the Commonwealth of Puerto Rico and
the Commonwealth of the Northern Mariana Islands are considered possessions of the United

States.

3 Ppossessions with mirror code tax systems are the United States Virgin Islands, Guam, and the
Commonwealth of the Northern Mariana Islands. ’

4 Possessions that do not have mirror code tax systems are Puerto Rico and American Samoa.



For purposes of the rule permitting the Treasury Sccretary to disburse appropriated
amounts for refunds due from certain credit provisions of the Internal Revenue Code of 1986, the
payments required to be made to possessions under the provision are treated in the same manner
as a refund due from the credit allowed under the provision,

Federal programs or Federally-assisted programs

Any credit or refund allowed or made to an individual under this provision (including to
any resident of a U.S. posscssion) is not taken into account as income and shall not be taken into
account as resources for the month of reccipt and the following two months for purposcs of
dctermining cligibility of such individual or any other individual for benefits or assistance, or the
amount or cxtent of bencfits or assistance, under any Federal program or under any State or local
program financed in whole or in part with Fedcral funds.

Income tax withholding

Taxpayers’ reduced tax liability under the provision shall be expeditiously implemented
through revised income tax withholding schedules produced by the Internal Revenue Service.
These revised income tax withholding schedules should be designed to reduce taxpayers’ income
tax withheld for each remaining pay period in the remainder of 2009 by an amount equal to the
amount that withholding would have been reduced had the provision been reflected in the
income tax withholding schedules for the cntire taxable year.

Effective date

The provision applies to taxable years beginning after December 31, 2008.

Senaté Amendment

In general

The Senate is the same as the House bill, except that the credit is phased out at a rate of
four percent (rather than two percent) of the eligible individual’s modified adjusted gross income
above $70,000 ($140,000 in the case of a joint return).

Also, the Senate amendment provides that the otherwise allowable credit allowed under
the provision is reduced by the amount of any payment received by the taxpayer pursuant to the
provisions of the bill providing economic recovery payments under the Veterans Administration,
Railroad Retirement Board, and the Social Security Administration. The provision treats the
failure to reduce the credit by the amount of these payments, and the omission of the correct
TIN, as clerical errors. This allows the IRS to assess any tax resulting from such failure or
omission without the requirement to send the taxpayer a notice of deficiency allowing the
taxpayer the right to file a petition with the Tax Court.

Income tax withholding

The Senate amendment also provides for a more accelerated delivery of the credit in 2009
through revised income tax withholding schedules produced by the Department of the Treasury.



Under the Senate amendment, these revised income tax withholding schedules would be
designed to reduce taxpayers® income tax withheld for the remainder of 2009 in such a manner
that the full annual benefit of the provision is reflccted in income tax withheld during the

remaindcr of 2009,
Conference Agreement

In peneral

The provision provides cligiblc individuals a refundable income tax credit for two years
(taxablc ycars beginning in 2009 and 2010).

The credit is the lesser of (1) 6.2 percent of an individual’s carned income or (2) $400
($800 in the casc of a joint return). For these purposes, the carncd income definition is thc same
as for the earncd income tax credit with two modifications. First, carned income for these
purposes does not include net earnings from sclf-employment which are not taken into account in
computing taxable income. Second, camed income for these purposes includes combat pay
excluded from-gross income under section 112.

The credit is phased out at a rate of two percent of the eligible individual’s modified
adjusted gross income above $75,000 ($150,000 in the case of a joint return). For these purposes
an eligible individual’s modified adjusted gross income is the eligible individual’s adjusted gross
income increased by any amount excluded from gross income under sections 911, 931, or 933.
An eligible individual means any individual other than: (1) a nonresident alien; (2) an individual
with respect to whom another individual may claim a dependency deduction for a taxable year
beginning in a calendar year in which the eligible individual’s taxable year begins; and (3) an

estate or trust.

Also, the conference agreement provides that the otherwise allowable making work pay
credit allowed under the provision is reduced by the amount of any payment received by the
taxpayer pursuant to the provisions of the bill providing economic recovery payments under the
Veterans Administration, Railroad Retirement Board, and the Social Security Administration and
a temporary refundable tax credit for certain government retirees.” The conference agreement
treats the failure to reduce the making work pay credit by the amount of such payments or credit,
and the omission of the correct TIN, as clerical errors. This allows the IRS to assess any tax
resulting from such failure or omission without the requirement to send the taxpayer a notice of
deficiency allowing the taxpayer the right to file a petition with the Tax Court.

5 The credit for certain government employees is available for 2009. The credit is $250 (3500
for a joint return where both spouses are eligible individuals). An eligible individual for these purposes is
an individual: (1) who receives an amount as a pension or annuity for service performed in the employ of
the United States or any State or any instrumentality thereof, which is not considered employment for
purposes of Social Security taxes; and (2) who does not receive an economic recovery payment under the
Veterans Administration, Railroad Retirement Board, or the Social Security Administration.



Each tax return on which this credit is cliimed must include the social security number of
the taxpayer (in the case of a joint retum, the social sceurity number of at least one spousc).

Treatment of th S. possessic

The conference agreement follows the Fouse bill and the Scnate amendment.

Federal programs or Federally-assisted programs

The conference agreement follows the House bill and the Scnatc amendment.

Income tax withholding

The conference agrecment follows the Scnate amendment.

Effective date
The provision applies to taxablc ycars beginning afier December 31, 2008.

2. Increase in the earned income tax credit (sec. 1101 of the House bill, sec. 1002 of the
Senate amendment, sec. 1002 of the conference agreement, and sec. 32 of the Code)

Present Law

Overview

Low- and moderate-income workers may be eligible for the refundable earned income tax
credit (“EITC”). Eligibility for the EITC is based on earned income, adjusted gross income,
investment income, filing status, and immigration and work status in the United States. The
amount of the EITC is based on the presence and number of qualifying children in the worker’s
family, as well as on adjusted gross income and earned income. '

The EITC generally equals a specified percentage of earned income® up to a maximum
dollar amount. The maximum amount applies over a certain income range and then diminishes
to zero over a specified phaseout range. For taxpayers with earned income (or adjusted gross
income (AG]I), if greater) in excess of the beginning of the phaseout range, the maximum EITC
amount is reduced by the phaseout rate multiplied by the amount of earned income (or AGI, if-
greater) in excess of the beginning of the phaseout range. For taxpayers with earned income (or
AG], if greater) in excess of the end of the phaseout range, no credit is allowed.

An individual is not eligible for the EITC if the aggregate amount of disqualified income
of the taxpayer for the taxable year exceeds $3,100 (for 2009). This threshold is indexed for
inflation. Disqualified income is the sum of: (1) interest (taxable and tax exempt); (2) dividends;

¢ Earned income is defined as (1) wages, salaries, tips, and other employee compensation, but
only if such amounts are includible in gross income, plus (2) the amount of the individual’s net self-

employment earnings.



(3) net rent and royalty income (if greater than zero); (4) capital gains net income; and (5) net
passive income (il greater than zero) that is not sclf-cmployment income.

The EITC is o refundable credit, meaning that if the amount of the credit exceeds the
taxpaycr's Federal income tax liability, the excess is puyable to the taxpayer as a dircct transfer
payment. Under an advance pnyment system, cligible taxpayers may clect to receive the credit
in their paychecks, rather than waiting to claim a refund on their tax returns filed by April 15 of

the following ycar.

Filing status

An unmarricd individual may claim the EITC if he or she files as a single filer or as a
head of household. Marricd individuals generally may not claim the EITC unless they file
jointly. An cxception to the joint return filing requircment applics to certain spouses who arce
scparated. Under this cxccption, a married taxpayer who is separated from his or her spouse for
the last six months of the taxable ycar shall not be considered as married (and, accordingly, may
file a rcturn as hcad of houschold and claim the EITC), provided that the taxpayer maintains a
household that constitutes the principal place of abode for a dependent child (including a son,
stepson, daughter, stepdaughter, adopted child, or a foster child) for over half the taxable year,’
and pays over half the cost of maintaining the houschold in which he or she resides with the child

during the year.

Presence of qualifying children and amount of the earned income credit

Three separate credit schedules apply: one schedule for taxpayers with no qualifying
children, one schedule for taxpayers with one qualifying child, and one schedule for taxpayers
with more than one qualifying child.®

Taxpayers with no qualifying children may claim a credit if they are over age 24 and
below age 65. The credit is 7.65 percent of earnings up to $5,970, resulting in a maximum credit
of $457 for 2009. The maximum is available for those with incomes between $5,970 and $7,470
(810,590 if married filing jointly). The credit begins to phase down at a rate of 7.65 percent of -
earnings above $7,470 (810,590 if married filing jointly) resulting in a $0 credit at $13,440 of
earnings ($16,560 if married filing jointly).

Taxpayers with one qualifying child may claim a credit in 2009 of 34 percent of their
earnings up to $8,950, resulting in a maximum credit of $3,043. The maximum credit is
available for those with earnings between $8,950 and $16,420 ($19,540 if married filing jointly).
The credit begins to phase down at a rate of 15.98 percent of earnings above $16,420 ($19,540 if
married filing jointly). The credit is phased down to $0 at $35,463 of earmngs (338,583 1f

married filing jointly).

7 A foster child must reside with the taxpayer for the entire taxable year.

¥ All income thresholds are indexed for inflation annually.



Taxpayers with more than one qualifying child may claim a credit in 2009 of 40 percent
of carnings up to $12,570, resulting in a maximum credit of $5,028. The maximum credit i
available for thosc with carnings between $12,570 and $16,420 ($19,540 if marricd filing
jointly). The credit begins to phase down at a rate of 21.06 percent of carnings above $16,420
($19,540 if married filing jointly). The credit is phascd down to $0 at $40,295 of carnings
($43,415 if marricd filing jointly).

If morc than one taxpayer lives with a qualifying child, only one of thesc taxpaycrs may
claim the child for purposes of the EITC. If multiple eligible taxpayers actually claim the same
qualifying child, then a ticbreaker rule determines which taxpayer is entitled to the EITC with
respect to the qualifying child. Any cligible taxpayer with at Icast one qualifying child who docs
not claim the EITC with respect to qualifying children due to failure to meet certain
identification requirements with respect to such children (i.e., providing the name, age and
taxpayer identification number of cach of such children) may not claim the EITC for taxpaycrs
without qualifying children.

House Bill

Three or more qualifying children

The provision increases the EITC credit percentage for families with three or more
qualifying children to 45 percent for 2009 and 2010. For example, in 2009 taxpayers with three
or more qualifying children may claim a credit of 45 percent of earnings up to $12,570, resulting
in a maximum credit of $5,656.50.

Provide additional marriage penalty relief through higher threshold phase-out amounts for

married couples filing joint returns

- The provision increases the threshold phase-out amounts for married couples filing joint’
returns to $5,0009 above the threshold phase-out amounts for singles, surviving spouses, and
heads of households) for 2009 and 2010. For example, in 2009 the maximum credit of $3,043
for one qualifying child is available for those with earnings between $8,950 and $16,420
($21,420 if married filing jointly). The credit begins to phase down at a rate of 15.98 percent of
earnings above $16,420 ($21,420 if married filing jointly). The credit is phased down to $0 at
$35,463 of earnings ($40,463 if married filing jointly).

Effective date
The provision is effective for taxable years beginning after December 31, 2008.
Senate Amendment

The Senate amendment is the same as the House bill.

® The $5,000 is indexed for inflation in the case of taxable years beginning in 2010.



Conference Agreement

The conference agreement follows the House bill and the Senatc amendment.

3. Increase of refundable portion of the child credit (sec. 1102 of the House bill, sec. 1003 of
the Senate amendment, sec. 1003 of the conference agreement and sec. 24 of the Code)

Pr W

An individual may claim a tax credit for each qualifying child under the age of 17. The
amount of the credit per child is $1,000 through 2010, and $500 thercafter. A child who is not a
citizen, national, or resident of the United States cannot be a qualifying child.

The credit is phased out for individuals with income over certain threshold amounts.
Specifically, the otherwise allowable child tax credit is reduced by $50 for each $1,000 (or
fraction thereof) of modified adjusted gross income over $75,000 for single individuals or heads
of households, $110,000 for married individuals filing joint returns, and $55,000 for married
individuals filing separate returns. For purposes of this limitation, modified adjusted gross
income includes certain otherwise excludable income earned by U.S. citizens or residents living
abroad or in certain U.S. territories.

The credit is allowable against the regular tax and the alternative minimum tax. To the
extent the child credit exceeds the taxpayer’s tax liability, the taxpayer is eligible for a
refundable credit (the additional child tax credit) equal to 15 percent of earned income in excess
of a threshold dollar amount (the “earned income” formula). The threshold dollar amount is
$12,550 (for 2009), and is indexed for inflation.

Families with three or more children may determine the additional child tax credit using
the “alternative formula,” if this results in a larger credit than determined under the earned
income formula. Under the alternative formula, the additional child tax credit equals the amount
by which the taxpayer’s social security taxes exceed the taxpayer’s earned income tax credit

(“EITC”).

Earned income is defined as the sum of wages, salaries, tips, and other taxable employee
compensation plus net self-employment earnings. Unlike the EITC, which also includes the
preceding items in its definition of earned income, the additional child tax credit is based only on
earned income to the extent it is included in computing taxable income. For example, some
ministers’ parsonage allowances are considered self-employment income and thus, are
considered earned income for purposes of computing the EITC, but the allowances are excluded
from gross income for individual income tax purposes and thus, are not considered earned
income for purposes of the additional child tax credit.

'Any credit or refund allowed or made to an individual under this provision (including to
any resident of a U.S. possession) is not taken into account as income and shall not be taken into
account as resources for the month of receipt and the following two months for purposes of
determining eligibility of such individual or any other individual for benefits or assistance, or the
amount or extent of benefits or assistance, under any Federal program or under any State or local
program financed in whole or in part with Federal funds.



House

The provision modifics the carned income formula for the determination of the
refundable child credit to apply to 15 percent of camed income in excess of $0 for taxable years

beginning in 2009 and 2010.

Effcctive date.—The provision is cffective for taxable ycars beginning afier December 31,
2008.

Scnate Amendment

The Scnate amendment is the same as the House bill except that the refundable child
credit is calculated to apply to 15 percent of carned income in excess of $8,100 for taxable years

beginning in 2009 and 2010.

Conference Agreement

The conference agreement follows the House bill and the Senate amendment except that
the refundable child credit is calculated to apply to 15 percent of earned income in excess of
$3,000 for taxable years beginning in 2009 and 2010.

4. American Opportunity Tax credit (sec. 1201 of the House bill, sec. 1004 of the Senate
amendment, sec. 1004 of the conference agreement, and sec. 25A of the Code)

Present Law

Individual taxpayers are allowed to claim a nonrefundable credit, the Hope credit, against
Federal income taxes of up to $1,800 (for 2009) per eligible student per year for qualified tuition
and related expenses paid for the first two years of the student’s post-secondary education in a
degree or certificate program.' ® The Hope credit rate is 100 percent on the first $1,200 of
qualified tuition and related expenses, and 50 percent on the next $1,200 of qualified tuition and
related expenses; these dollar amounts are indexed for inflation, with the amount rounded down
to the next lowest multiple of $100. Thus, for example, a taxpayer who incurs $1,200 of
qualified tuition and related expenses for an eligible student is eligible (subject to the adjusted
gross income phaseout described below) for a $1,200 Hope credit. If a taxpayer incurs $2,400 of -
qualified tuition and related expenses for an eligible student, then he or she is eligible for a

$1,800 Hope credit.

The Hope credit that a taxpayer may otherwise claim is phased out ratably for taxpayers
with modified adjusted gross income between $50,000 and $60,000 ($100,000 and $120,000 for
married taxpayers filing a joint return) for 2009. The adjusted gross income phaseout ranges are
indexed for inflation, with the amount rounded down to the next lowest multiple of $1,000.

' Sec. 25A. The Hope credit generally may not be claimed against a taxpayer’s alternative -
minimum tax liability. However, the credit may be claimed against a taxpayer’s alternatjve minimum tax .
liability for taxable years beginning prior to January 1, 2009.

10



The qualified tuition and related expenses must be incurred on behalf of the taxpayer, the
taxpayer's spousc, or a dependent of the taxpayer. The Hope credit is available with respect to
an individual student for two taxable years, provided that the student has not completed the first
two years of post-sccondary cducation before the beginning of the second taxable year.

The Hope credit is available in the taxable ycar the expenses are paid, subject to the
requircment that the cducation is furnished to the student during that ycar or during an academic
period beginning during the first three months of the next taxable year. Qualified tuition and
rclated expenses paid with the procceds of a loan gencrally are cligible for the Hope credit. The
repayment of a loan itsclf is not a qualificd tuition or related expense.

A taxpayer may claim thc Hope credit with respect to an cligible student who is not the
taxpayer or the taxpayer’s spouse (e.g., in cascs in which the student is the taxpayer’s child) only
i the taxpayer claims the student as a dependent for the taxable year for which the credit is
claimed. If a student is claimed as a dependent, the student is not cntitled to claim a Hope credit
for that taxable year on the student’s own tax return. 1f a parent (or other taxpayer) claims a
student as a dependent, any qualified tuition and related cxpenses paid by the student are treated
as paid by the parent (or other taxpayer) for purposes of determining the amount of qualified
tuition and related expenses paid by such parent (or other taxpayer) under the provision. In
addition, for each taxable year, a taxpayer may elect either the Hope credit, the Lifetime
Learning credit, or an above-the-line deduction for qualified tuition and related expenses with
respect to an eligible student.

The Hope credit is available for “qualified tuition and related expenses,” which include
tuition and fees (excluding nonacademic fees) required to be paid to an eligible educational
institution as a condition of enrollment or attendance of an eligible student at the institution.
Charges and fees associated with meals, lodging, insurance, transportation, and similar personal,
living, or family expenses are not eligible for the credit. The expenses of education involving
sports, games, or hobbies are not qualified tuition and related expenses unless this education is
part of the student’s degree program. :

Qualified tuition and related expenses generally include only out-of-pocket expenses.
Qualified tuition and related expenses do not include expenses covered by employer-provided
educational assistance and scholarships that are not required to be included in the gross income
of either the student or the taxpayer claiming the credit. Thus, total qualified tuition and related
expenses are reduced by any scholarship or fellowship grants excludable from gross income
under section 117 and any other tax-free educational benefits received by the student (or the
taxpayer claiming the credit) during the taxable year. The Hope credit is not allowed with
respect to any education expense for which a deduction is claimed under section 162 or any other

section of the Code.

An eligible student for purposes of the Hope credit is an individual who is enrolled in a
degree, certificate, or other program (including a program of study abroad approved for credit by
the institution at which such student is enrolled) leading to a recognized educational credential at
an eligible educational institution. The student must pursue a course of study on at least a half-
time basis. A student is considered to pursue a course of study on at least a half-time basis if the
student carries at least one half the normal full-time work load for the course of study the student

11



is pursuing for at least one academic period that begins during the taxable year. To be cligible
for the Hope credit, a student must not have been convicted of a Federal or State felony
consisting of the possession or distribution of a controlled substance.

Eligible educational institutions gencrally arc accredited post-secondary cducational
institutions ofTering credit toward a bachelor’s degree, an associate’s degree, or another
recognized post-sccondary credential. Certain proprictary institutions and post-sccondary
vocational institutions also arc cligiblc cducational institutions. To qualify as an cligiblc
cducational institution, an institution must be eligible to participate in Department of Education

student aid programs.

Effective for taxable ycars beginning afier December 31, 2010, the changes to the Hope
credit made by the Economic Growth and Tax Relief Reconciliation Act of 2001 (“EGTRRA™)
no longer apply. The principal EGTRRA change scheduled to expire is the change that
permitted a taxpayer to claim a Hope credit in the same year that he or she claimed an cxclusion
from a Coverdell cducation savings account. Thus, after 2010, a taxpayer cannot claim a Hope
credit in the same ycar he or she claims an exclusion from a Coverdell education savings

account.

House Bill

The provision modifies the Hope credit for taxable years beginning in 2009 or 2010. The
modified credit is referred to as the Amcrican Opportunity Tax credit. The allowable modified
credit is up to $2,500 per eligible student per year for qualified tuition and related cxpenses paid
for each of the first four years of the student’s post-secondary education in a degree or certificate
program. The modified credit rate is 100 percent on the first $2,000 of qualified tuition and
related expenses, and 25 percent on the next $2,000 of qualified tuition and related expenses.
For purposes of the modified credit, the definition of qualified tuition and related expenses is
expanded to include course materials.

Under the provision, the modified credit is available with respect to an individual student
for four years, provided that the student has not completed the first four years of post-secondary
education before the beginning of the fourth taxable year. Thus, the modified credit, in addition
to other modifications, extends the application of the Hope credit to two more years-of post--

secondary education. .

The modified credit that a taxpayer may otherwise claim is phased out ratably for
taxpayers with modified adjusted gross income between $80,000 and $90,000 ($160,000 and
$180,000 for married taxpayers filing a joint return). The modified credit may be claimed
against a taxpayer’s alternative minimum tax liability.

Forty percent of a taxpayer’s otherwise allowable modified credit is refundable. ,
However, no portion of the modified credit is refundable if the taxpayer claiming the credit is a
child to whom section 1(g) applies for such taxable year (generally, any child under age 18 or
any child under age 24 who is a student providing less than one-half of his or her own support,
who has at least one living parent and does not file a joint return).
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In addition, the provision requires the Secretary of the Treasury to conduct two studies
and submit a report to Congress on the results of those studics within one year afler the date of
enactment. The first study shall cxamine how to coordinate the Hope and Lifetime Learning
credits with the Pcll grant program. The sccond study shall cxamine requiring students to
perform community service as a condition of taking their tuition and related expenscs into
account for purposes of the Hope and Lifctime Learing credits.

Effective date.~The provision is cffective with respect to taxable years beginning after
December 31, 2008.

Senate Amendment

The Senate amendment is the same as the House bill, except that the Senate amendment
provides that only 30 percent of a taxpayer’s otherwise allewable modified credit is refundable.

Conference Agreement

The conference agreement follows the House bill, with the following modifications.
Under the conference agreement, bona fide residents of the U.S. possessions (American Samoa,
Commonwealth of the Northern Mariana Islands, Commonwealth of Puerto Rico, Guam, Virgin
Islands) are not permitted to claim the refundable portion of the American opportunity credit in
the United States. Rather, a bona fide resident of a mirror code possession (Commonwealth of
the Northern Mariana Islands, Guam, Virgin Islands) may claim the refundable portion of the
credit in the possession in which the individual is a resident. Similarly, a bona fide resident of a
non-mirror code possession (Commonwealth of Puerto Rico, American Samoa) may claim the
refundable portion of the credit in the possession in which the individual is a resident, but only if.
that possession establishes a plan for permitting the claim under its internal law.

" The conference agreement provides that the U.S. Treasury will make payments to the
possessions in respect of credits allowable to their residents under their internal laws.
Specifically, the U.S. Treasury will make payments for to each mirror code possession in an
amount equal to the aggregate amount of the refundable portion of the credits allowable by
reason of the provision to that possession’s residents against its income tax. This amount will be
determined by the Treasury Secretary based on information provided by the government of the
respective possession. To each possession that does not have a mirror code tax system, the U.S.
Treasury will make two payments (for 2009 and 2010, respectively) in an amount estimated by
the Secretary as being equal to the aggregate amount of the refundable portion of the credits that
would have been allowed to residents of that possession if a mirror code tax system had been in
effect in that possession. Accordingly, the amount of each payment to a non-mirror code.
possession will be an estimate of the aggregate amount of the refundable portion of the credits
that would be allowed to the possession’s residents if the credit provided by the provision to U.S.
residents were provided by the possession to its residents. This payment will not be made to any
U.S. possession unless that possession has a plan that has been approved by the Secretary under
which the possession will promptly distribute the payment to its residents.
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5. Temporarily allow computer technology and equipment as » qualified higher education
expense for qualified tuition programs (scc. 1005 of the Senate amendment, sec. 1005 of the
conference agreement, and scc. 529 of the Code)

sen w

Section 529 provides specificd income tax and transfer tax rules for the trcatment of
accounts and contracts establishcd under qualificd tuition programs.'’ A qualified tuition
program is a program cstablishcd and maintained by a State or agency or instrumentality thereof,
or by onc or more cligible cducational institutions, which satisfics ccrtain requircments and
under which a person may purchase tuition credits or certificates on behalf of a designated
bencficiary that cntitle the beneficiary to the waiver or payment of qualified higher cducation
cxpenses of the beneficiary (a “prepaid tuition program™). In the case of a program cstablished
and maintaincd by a Statc or agency or instrumcntality thereof, a qualificd tuition program also
includes a program under which a person may make contributions to an account that is
cstablished for the purpose of satisfying the qualified higher education expenses of the
designated bencficiary of the account, provided it satisfies ccrtain specified requirements (a
“savings account program’). Under both types of qualified tuition programs, a contributor
establishes an account for the benefit of a particular designated beneficiary to provide for that
beneficiary’s higher education expenses.

For this purpose, qualified higher education expenses means tuition, fees, books,
supplies, and cquipment required for the enrollment or attendance of a designated beneficiary at
an eligible educational institution, and expenses for special needs services in the case of a special
needs beneficiary that are incurred in connection with such enrollment or attendance. Qualified
higher education expenses generally also include room and board for students who are enrolled

at least half-time.

Contributions to a qualified tuition program must be made in cash. Section 529 does not
impose a specific dollar limit on the amount of contributions, account balances, or prepaid tuition
benefits relating to a qualified tuition account; however, the program is required to have
adequate safeguards to prevent contributions in excess of amounts necessary to provide for the
beneficiary’s qualified higher education expenses. Contributions generally are treated as a
completed gift eligible for the gift tax annual exclusion. Contributions are not tax deductible for
Federal income tax purposes, although they may be deductible for State income tax purposes.
Amounts in the account accumulate on a tax-free basis (i.e., income on accounts in the plan is
not subject to current income tax). '

Distributions from a qualified tuition program are excludable from the distributee’s gross
income to the extent that the total distribution does not exceed the qualified higher education
expenses incurred for the beneficiary. If a distribution from a qualified tuition program exceeds
the qualified higher education expenses incurred for the beneficiary, the portion of the excess

""" For purposes of this description, the term “account” is used interchangeably to refer to a
prepaid tuition benefit contract or a tuition savings account established pursuant to a qualified tuition

program.
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that is treatcd as carnings generally is subject to income tax and an additional 10-percent tax.
Amounts in a qualified tuition program may be rolled over to another qualificd tuition program
for the sume beneficiary or for a member of the family of that beneficiary without income tax

consequencces.

In gencral, prepaid tuition contracts and tuition savings accounts cstablished under a
qualificd tuition program involve prepayments or contributions made by onc or morc individuals
for the benefit of a designated beneficiary, with decisions with respect to the contract or account
to be made by an individual who is not the designated beneficiary. Qualificd tuition accounts or
contracts generally require the designation of a person (generally referred to as an “‘account
owner”) whom the program administrator (oftentimes a third party administrator rctained by the
Statc or by the cducational institution that cstablished the program) may look to for dcecisions,
recordkecping, and reporting with respect to the account established for a designated benceficiary.
The person or persons who make the contributions to the account need not be the same person
who is regarded as the account owner for purposes of administering the account. Under many
qualified tuition programs, the account owner generally has control over the account or contract,
including the ability to change designated beneficiaries and to withdraw funds at any time and
for any purpose. Thus, in practice, qualified tuition accounts or contracts generally involve a
contributor, a designated beneficiary, an account owner (who oftentimes is not the contributor or
the designated beneficiary), and an administrator of the account or contract.'?

House Bill
No prdvision.
Senatee Amendment

The provision expands the definition of qualified higher education expenses for expenses
paid or incurred in 2009 and 2010 to include expenses for certain computer technology and
equipment to be used by the designated beneficiary while enrolled at an eligible educational

institution.

Effective date.—The provision is effective for expenses paid or incurred after December
31, 2008. . _

Conference Ag‘reem'ent

The conference agreement follows the Senate amendment.

12 gection 529 refers to contributors and designated beneficiaries, but does not define or
otherwise refer to the term account owner, which is a commonly used term among qualified tuition

programs.
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6. Modifications to homebuyer credit (sec. 1301 of the House bill, sec. 1006 of the Senate
amendment, sec. 1006 of the conference agreement, and sec. 36 of the Code)

Present Law

A taxpayer who is a first-time homebuyer is allowed a refundable tax credit equal to the
lesser of $7,500 ($3,750 for a married individual filing scparately) or 10 percent of the purchase
pricc of a principal residence. The credit is allowed for the tax year in which the taxpayer
purchascs the home unless the taxpayer makes an clection as described below. The credit is
allowed for qualifying home purchascs on or aficr April 9, 2008 and before July 1, 2009 (without
regard to whether there was a binding contract to purchasc prior to April 9, 2008).

The credit phascs out for individual taxpayers with modified adjusted gross income
between $75,000 and $95,000 ($150,000 and $170,000 for joint filcrs) for the ycar of purchase.

A taxpayecr is considered a first-time homebuyer if such individual had no ownership
intcrest in a principal residence in the United States during the three-ycar period prior to the
purchasc of thc home to which the credit applics.

No credit is allowed if the D.C. homebuyer credit is allowable for the taxablc ycar the
residence is purchased or a prior taxable year. A taxpayer is not permitted to claim the credit if
the taxpayer’s financing is from tax-exempt mortgage revenue bonds, if the taxpayer is a
nonresident alien, or if the taxpayer disposes of the residence (or it ceases to be a principal
residence) before the close of a taxable year for which a credit otherwise would be allowable.

The credit is recaptured ratably over fifteen years with no interest charge beginning in the
second taxable year after the taxable year in which the home is purchased. For example, if the
taxpayer purchases a home in 2008, the credit is allowed on the 2008 tax return, and repayments
commence with the 2010 tax return. If the taxpayer sells the home (or the home ceases to be
used as the principal residence of the taxpayer or the taxpayer’s spouse) prior to complete
repayment of the credit, any remaining credit repayment amount is due on the tax return for the
year in which the home is sold (or ceases to be used as the principal residence). However, the
credit repayment amount may not exceed the amount of gain from the sale of the residence to an
unrelated person. For this purpose, gain is determined by reducing the basis of the residence by
the amount of the credit to the extent not previously recaptured. No amount is recaptured after
the death of a taxpayer. In the case of an involuntary conversion of the home, recapture is not
accelerated if a new principal residence is acquired within a two year period. In the case of a
transfer of the residence to a spouse or to a former spouse incident to divorce, the transferee
spouse (and not the transferor spouse) will be responsible for any future recapture.

An election is provided to treat a home purchased in the eligible period in 2009 as if
purchased on December 31, 2008 for purposes of claiming the credit on the 2008 tax return and
for establishing the beginning of the recapture period. Taxpayers may amend their returns for

this purpose.
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House Bill

The provision waives the recapture of the credit for qualifying home purchascs after
December 31, 2008 and before July 1, 2009. This waiver of recapture applies without regard to
whether the taxpayer elects to treat the purchase in 2009 as occurring on December 31, 2008, If
the taxpayer disposcs of the home or the home otherwise ceases to be the principal residence of
the taxpayer within 36 months from the datc of purchase, the present law rules for recapture of

the credit will still apply.

Effective date.—The provision applies to residences purchased after December 31, 2008.
Senate Amendment

The Senate amendment repeals the existing section 36 for purchascs on or aficr the date
of enactment of the American Recovery and Reinvestment Act of 2009.

A taxpayer is allowed a new nonrefundable tax credit equal to the lesser of $15,000
(87,500 for a married individual filing separately) or 10 percent of the purchase price of a
principal residence. The credit is allowed for the tax year in which the taxpayer purchases the
home unless the taxpayer makes an election as described below. The credit is allowed for
qualifying home purchases after the date of enactment of the American Recovery and
Reinvestment Act and on or before the date that is one year after such date of enactment.

The credit is limited to the excess of regular tax liability plus alternative minimum tax
liability over the sum of other nonrefundable personal credits.

No credit is allowed for any purchase for which the section 36 first-time homebuyer
credit or the D.C. homebuyer credit is allowable. If a credit is allowed under this provision in
the case of any individual (and such individual's spouse, if married) with respect to the purchase
of any principal residence, no credit is allowed with respect to the purchase of any other
principal residence by such individual or a spouse of such individual.

If the taxpayer disposes of the residence (or it ceases to be a principal residence) at any
time within 24 months after the date on which the taxpayer purchased the residence, then the
credit shall be subject to recapture for the taxable year in which such disposition occurred (or in
which the taxpayer failed to occupy the residence as a principal residence). No amount is
recaptured after the death of a taxpayer or in the case of a member of the Armed Forces of the
United States on active duty who fails to meet the residency requirement pursuant to a military
order and incident to a permanent change of station. In the case of an involuntary conversion of
the home, recapture is not accelerated if a new principal residence is acquired within a two year
period. In the case of a transfer of the residence to a spouse or to a former spouse incident to
divorce, the transferee spouse (and not the transferor spouse) will be responsible for any future

recapture.

A further election is provided to treat a home purchased in the eligible period as if
purchased on December 31, 2008 for purposes of claiming the credit on the 2008 tax return.
Taxpayers may amend their returns for this purpose.
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Effective date.~The provision applics to purchases afler the date of enactment.
Conference Agreement

The confcrence agreement extends the existing homebuyecr credit for qualifying home
purchascs before December 1, 2009. In addition, it increases the maximum credit amount to
$8,000 ($4,000 for a marricd individual filing scparately) and waives the rccapture of the credit
for qualifying home purchascs afier December 31, 2008 and before December 1, 2009. This
waiver of rccapture applies without regard to whether the taxpayer clects to treat the purchase in
2009 as occurring on December 31, 2008. If the taxpayer disposcs of the home or the home
othcrwise ccases to be the principal residence of the taxpayer within 36 months from the date of
purchasc, the present law rules for recapture of the credit will apply.

The confcrence agrecment modifics the coordination with the first-time homebuyer credit
for residents of the District of Columbia under section 1400C. No credit under section 1400C
shall be allowed to any taxpayer with respect to the purchasce of a residence during 2009 if a
credit under scction 36 is allowable to such taxpayer (or the taxpayer's spousc) with respect to
such purchase. Taxpayers thus qualify for the more generous national first-time homebuyer
credit rather than the D.C. homcbuyer credit for qualifying purchases in 2009. No credit under
section 36 is allowed for a taxpayer who claimed the D.C. homebuyer credit in any prior taxable

year.

The conference agreement removes the prohibition on claiming the credit if the residence
is financed by the proceeds of a mortgage revenue bond, a qualified mortgage issue the interest
on which is exempt from tax under section 103. '

Effective date.—The provision applies to residences purchased after December 31, 2008.

7. Election to substitute grants to states for low-income houging projects in lieu of low-
income housing credit allocation for 2009 (secs. 1302 and 1711 of the House bill, secs. 1404
and 1602 of the conference agreement, and sec. 42 of the Code)

Present Law

In general

The low-income housing credit may be claimed over a 10-year period by owners of
certain residential rental propert?' for the cost of rental housing occupied by tenants having
incomes below specified levels.” The amount of the credit for any taxable year in the credit
period is the applicable percentage of the qualified basis of each qualified low-income building.
The qualified basis of any qualified low-income building for any taxable year equals the
applicable fraction of the eligible basis of the building.

B Sec. 42.

18



Volume limits

A low-income housing credit is allowable only if the owncr of a qualificd building
receives a housing credit allocation from the State or local housing credit agency. Generally, the
aggregate credit authority provided annually to cach State for calendar ycar 2009 is $2.30 per
resident, with a minimum annual cap of $2,665,000 for certain small population States.'* These
amounts arc indexed for inflation. Projects that also receive financing with proceeds of tax-
cxempt bonds issued subjcct to the private activity bond volume limit do not require an
allocation of the low-income housing credit.

Basic rule for Federal grants

The basis of a qualified building must be reduced by the amount of any federal granty
with respect to such building.

House Bill

Low-income housing grant election amount

The Secretary of the Treasury shall make a grant to the State housing credit agency of
each State in an amount equal to the low-income housing grant election amount.

The low-income housing grant election amount for a State is an amount elccted by the
State subject to certain limits. The maximum low-income housing grant election amount for a
State may not exceed 85 percent of the product of ten and the sum of the State’s: (1) unused '
housing credit ceiling for 2008; (2) any returns to the State during 2009 of credit allocations
previously made by the State; (3) 40 percent of the State’s 2009 credit allocation; and (4) 40
percent of the State’s share of the national pool allocated in 2009, if any).

Grants under this provision are not taxable income to recipients.

Subawards to low-income housing credit buildings

A State receiving a grant under this provision is to use these monies to make subawards
to finance the construction, or acquisition and rehabilitation of qualified low-income buildings as
defined under the low-income housing credit. A subaward may be made to finance a qualified
low-income building regardless of whether the building has an allocation of low-income housing
credit. However, in the case of qualified low-income buildings without allocations of the low-
income housing credit, the State housing credit agency must make a determination that the
subaward with respect to such building will increase the total funds available to the State to build
and rehabilitate affordable housing. In conjunction with this determination the State housing .
credit agency must establish a process in which applicants for the subawards must demonstrate
good faith efforts to obtain investment commitments before the agency makes such subawards.

'4 Rev. Proc. 2008-66.
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Any building receiving grant money {rom a subaward is required 1o satisfy the low-
income housing credit rules. The State housing credit agency shall perform assct management
functions to ensure compliance with the low-income housing credit rules and the long-term
viability of buildings financed with these subawards.” Failurc to satisfy the low-income housing
credit rules will result in recapture enforced by means of licns or other methods that the
Secretary of the Treasury (or delegate) deems appropriatc. Any such recapturc will be payable to
the Sccretary of the Treasury for deposit in the general fund of the Treasury.

Any grant funds not uscd to make subawards beforc January |, 2011 and any grant
monics from subawards returncd on or after January 1, 2011 must be rcturned to the Sceretary of

the Treasury.
Basic rule for Federal grants

The grants received under this provision do not reduce tax basis of a qualificd low-
income building.

Reduction in low-income housing credit volume limit for 2009

The otherwisc applicablc low-income housing credit volume limit for any State for 2009
is reduced by the amount taken into account in determining the low-income housing grant
election amount.

Appropriations

The provision appropriates to the Secretary of the Treasury such sums as may be .
necessary to carry out this provision.

Effective date

The provision is effective on the date of enactment.

Senate Amendment

No provision.

Conference Agreement

The conference agreement follows the House bill.

IS The State housing credit agency may collect reasonable fees from subaward recipients to cover
the expenses of the agency’s asset management duties. Alternatively, the State housing credit agency
may retain a thirdparty to perform these asset management duties.
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8. Election to accelerate the low-income housing eredit allocation (sec. 1903 of the Senate
amendment)

Present J.aw

n general

The low-income housing credit may be claimed over a 10-ycar period by owners of
certain residential rental propcrtP/ for the cost of rental housing occupicd by tenants having
incomes below specified levels.'® The amount of the credit for any taxable ycar in the credit
period is the applicable percentage of the qualified basis of cach qualificd low-incomc building.
The qualificd basis of any qualificd low-income building for any taxablc ycar cquals the
applicablc fraction of the cligible basis of the building.

Volume limits

A low-income housing credit is allowablc only if the owner of a qualificd building
receives a housing credit allocation from the State or local housing credit agency. Generally, the
aggregatc credit authority provided annually to each State for calendar year 2009 is $2.30 per
resident, with a minimum annual cap of $2,665,000 for certain small population States.'” These
amounts are indexed for inflation. Projects that also receive financing with proceeds of tax-
exempt bonds issued subject to the private activity bond volume limit do not require an
allocation of the low-income housing credit.

House Bill

No provision.
Senate Amendment

The provision allows a taxpayer election to double the amount of the otherwise allowable
low-income housing tax credit with respect to a project for each of the taxpayer’s first three
taxable years beginning after December 31, 2008. The otherwise allowable low-income housing
tax credit over the remaining credit period for the project with respect to a taxpayer making the
election will be reduced on a pro rata basis by an amount equal to the acceleration in the first

three years.

The election is only available for non-federally subsidized low-income housing projects
placed in service after December, 31, 2008 which are pursuant to a low-income housing credit
allocation from a State housing credit ceiling before 2011 (e.g. an allocation of 2011 credit
ceiling makes the project ineligible for the election). Further, the election is limited to low-
income housing tax credit initial investments made pursuant to a binding agreement by the

16 Sec. 42.
17 Rev. Proc. 2008-66.
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tuxpayer afler December 31, 2008 and before January 1, 2011, For example, a taxpayer could
not make this clection with respect to initial investments made pursuant to a binding agrecment
in existence on January |, 2008 cven though the bulldmg is not placed-in-service until afier

December 31, 2008.

The clection shall be made in a time and manner prescribed by the Secretary of the
Treasury (or his dclcgate). The clection is irrevocable. In the casc of a partnership the clection
can only bc made at the partnership level, not by individual partners.

Effective date.~The provision is effective on the datc of enactment.
Conference Agreement
The conference agreement does not follow the Senate amendment.

9. Exclusion from gross income for unemployment compensation benefits (sec. 1007 of the
Senate amendment, sec. 1007 of the conference agreement, and sec. 85 of the Code)

Present Law

An individual must include in gross income any unemployment compensation benefits
received under the laws of the United States or any State.

House Bill
No provision.
Senate Amendment

The Senate amendment provides that up to $2,400 of unemployment compensation
benefits received in 2009 are excluded from gross income by the recipient.

Effective date.—The provision is effective for taxable years‘beginning after December 31,
2008.

Conference Agreement

The conference agreement follows the Senate amendment.

10. Deduction for interest on indebtedness for the purchase of qualified motor vehicles
(sec. 1008 of the Senate amendment)

Present Law

In the case of a taxpayer other than a corporation, no deduction is allowed for personal
interest paid or accrued during the taxable year. Personal interest is all interest other than 1)
interest paid or accrued on indebtedness properly allocable to a trade or business; 2) investment
interest; 3) interest which is taken into account in computing income or loss from a passive

22



activity of the taxpayer; 4) qualificd home mortgage interest; 5) certain cstate tax related interest,
and 6) certain interest on cducational loans.

House Bill

No provision,
Senate Amen nt

The Scnatc amendment provides an above-the-line deduction for qualified motor vehicle
interest. Qualificd motor vehicle interest means any interest paid or accrued during the taxable
ycar on any indebtedness incurrcd afler November 12, 2008 and before January 1, 2010 to
acquire a qualified motor vchicle and secured by such vehicle. It also includes intcrest on any
indebtedness secured by such qualified motor vehicle resulting from the refinancing of otherwise
qualified motor vehicle interest. The amount of qualified indebtedness is limited to $49,500
($24,750 in the case of a married individual filing separately). The deduction is phased out for
taxpayers with modified adjusted gross income between $125,000 and $135,000 ($250,000 and
$260,000 in the case of a joint return).

If the indebtedness includes the amounts of any State or local sales or excise taxes paid or
accrued by the taxpayer in connection with the acquisition of a qualified motor vehicle for which
a deduction is allowed under section 164(a)(6) (relating to the deduction of State and local sales
or excise taxes on qualified motor vehicles), the aggregate amount of such indebtedness taken
into account shall be reduced, but not below zero, by the amount of any such taxes for which

such deduction is allowed.

A qualified motor vehicle means a passenger automobile or light truck acquired for use
by the taxpayer and not for resale after November 12, 2008 and before January 1, 2010, the
original use of which commences with the taxpayer and which has a gross vehicle weight rating
of not more than 8,500 pounds.

Any person who is engaged in a trade or business and receives from.any individual $600
or more of qualified motor vehicle interest for any calendar year is required to report certain
information as the Secretary may prescribe and furnish information to such individual on or
before January 31 of the year following the calendar year for which the interest is received.

Effective date.—The provision is effective for taxable years beginning after December 31,
2008.

Conference Agreement

The conference agreement does not follow the Senate amendment.
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11. Deduction for State sales tax and excise tax on the purchase of qualificd motor vehicles
(sec. 1009 of the Senate amendment, sec. 1008 of the conference ngreement, and secs. 63
and 164 of the Code)

Present Law

In gencral, a deduction from gross income is allowed for certain taxes for the taxable ycar
within which the taxes arc paid or accrucd. These include State and local, and foreign, real
property taxcs; State and local personal property taxcs; State, local, and forcign income, war
profits, and excess profit taxcs; generation skipping transfer taxes; environmental taxes imposed
by scction 59A; and taxcs paid or accrued within the taxable year in carrying on a trade or
business or an activity described in section 212 (relating to the expenses for production of
income). At the clection of the taxpayer for the taxable year, a taxpayer may deduct Statc and
local sales taxes in lieu of State and local income taxes. No deduction is allowed for any general
sales tax imposed with respect to an itcm at a ratc other than the general rate of tax, cxcept in the
case of a lower rate of tax applicable to items of food, clothing, medical supplies, and motor
vehicles. In the case of motor vehicles, if the rate of tax exceeds the general rate, such cxcess
shall be disrcgarded and the general ratc shall be treatcd as the rate of tax.

House Bill

No provision.
Senate Amendment

The Senate amendment provides an above-the-line deduction for qualified motor vehicle
taxes. Qualified motor vehicle taxes include any State or local sales or excise tax imposed on the
purchase of a qualified motor vehicle. A qualified motor vehicle means a passenger automobile
or light truck acquired for use by the taxpayer and not for resale after November 12, 2008 and
before January 1, 2010, the original use of which commences with the taxpayer and which has a
gross vehicle weight rating of not more than 8,500 pounds.

The deduction is limited to sales tax of up to $49,500.

The deduction is phased out for taxpayers with modified adjusted gross income between
$125,000 and $135,000 ($250,000 and $260,000 in the case of a joint return).

Notwithstanding other provisions of present law, qualified motor vehicle taxes are not
treated as part of the cost of acquired property or, in the case of a disposition, as a reduction in
the amount realized on the disposition.

A taxpayer who makes an election to deduct State and local sales taxes for the taxable
year shall not be allowed the above-the-line deduction for qualified motor vehicle taxes.

If the indebtedness described in section 163(h)(5)(Ayincludes the amounts of any State
or local sales or excise taxes paid or accrued by the taxpayer in connection with the acquisition
of a qualified motor vehicle, the aggregate amount of such indebtedness taken into account shall
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be reduced, but not below zero, by the amount of any such taxes for which a deduction is
allowed.

Effcctive date.~ The provision is effective for taxable ycars beginning after December 31,
2008.

Conference Agreement

The conference agreement does not include the Housc bill or the Senate amendment. The
conference agrecment provides a deduction for qualified motor vehicle taxcs. 1t expands the
definition of taxcs allowed as a deduction to include qualificd motor vehicle taxes paid or
accrucd within the taxable year. A taxpayer who itcmizes and makes an clection to deduct State
and local sales taxes for qualified motor vchicles for the taxable ycar shall not be allowed the
increascd standard deduction for qualificd motor vehicle taxes.

Qualificd motor vchicle taxes include any State or local salcs or excisc tax imposed on
thc purchase of a qualificd motor vehicle. A qualificd motor vchicle means a passenger
automobile, light truck, or motorcycle which has a gross vchicle weight rating of not more than
8,500 pounds, or a motor home acquired for use by the taxpayer after the date of enactment and
before January 1, 2010, the original use of which commences with the taxpayer.

The deduction is limited to the tax on up to $49,500 of the purchase price of a qualified
motor vehicle. The deduction is phased out for taxpayers with modified adjusted gross income
between $125,000 and $135,000 ($250,000 and $260,000 in the case of a joint return).

Effective date.—The provision is effective for purchases on or after the date of enactment
and before January 1, 2010. :

12. Extend alternative minimum tax relief for individuals (secs. 1011 and 1012 of the Senate
amendment, secs. 1011 and 1012 of the conference agreement, and secs. 26 and SS of the

Code)

Present Law

Present law imposes an alternative minimum tax (“AMT”) on individuals. The AMT is
the amount by which the tentative minimum tax exceeds the regular income tax. An individual’s
tentative minimum tax is the sum of (1) 26 percent of so much of the taxable excess as does not
exceed $175,000 ($87,500 in the case of a married individual filing a separate return) and (2) 28
percent of the remaining taxable excess. The taxable excess is so much of the alternative
minimum taxable income (“AMTTI”) as exceeds the exemption amount. The maximum tax rates
on net capital gain and dividends used in computing the regular tax are used in computing the
tentative minimum tax. AMTI is the individual’s taxable income adjusted to take account of
specified preferences and adjustments.

The exemption amounts are: (1) $69,950 for taxable years beginning in 2008 and $45,000
in taxable years beginning after 2008 in the case of married individuals filing a joint return and
surviving spouses; (2) $46,200 for taxable years beginning in 2008 and $33,750 in taxable years
beginning after 2008 in the case of other unmarried individuals; (3) $34,975 for taxable years
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beginning in 2008 and $22,500 in taxable ycars beginning afier 2008 in the case of married
individuals filing scparate returns; and (4) $22,500 in the case of an cstate or trust. The
cxemplion amount is phased out by an amount cqual to 25 percent of the amount by which the
individual's AMTI exceeds (1) $150,000 in the case of married individuals filing a joint return
and surviving spouses, (2) $112,500 in the casce of other unmarricd individuals, and (3) $75,000
in the case of marricd individuals filing scparate rcturns or an cstate or a trust. These amounts
arc not indexed for inflation.

Present law provides for certain nonrefundable personal tax credits (i.c., the dependent
care credit, the credit for the clderly and disabled, the adoption credit, the child credit, the credit
for intercst on certain home mortgagcs, the Hope Scholarship and Lifetime Learning credits, the
credit for savers, the credit for certain nonbusiness cnergy property, the credit for residential
encrgy cfficient property, the credit for plug-in clectric drive motor vehicles, and the D C. first-

time homebuyer credit).

For taxable years beginning before 2009, the nonrefundable personal credits are allowed
to the cxtent of the full amount of the individual’s rcgular tax and alternative minimum tax.

For taxablc years beginning after 2008, thc nonrefundable personal credits (other than the
adoption credit, the child credit, the credit for savers, the credit for residential energy efficient
property, and the credit for plug-in electric drive motor vehicles) are allowed only to the extent
that the individual’s regular income tax liability exceeds the individual’s tentative minimum tax,
determined without regard to the minimum tax foreign tax credit. The adoption credit, the child
credit, the credit for savers, the credit for residential energy efficient property, and the credit for
plug-in electric drive motor vchlclcs are allowed to the ful] extent of the individual’s rcgular tax

and alternative minimum tax.'

House Bill

No provision.
Senate Amendment

The Senate amendment provides that the individual AMT exemption amount for taxable
years beginning in 2009 is $70,950, in the case of married individuals filing a joint return and
surviving spouses; (2) $46,700 in the case of other unmarried individuals; and (3) $35,475 in the
case of married individuals filing separate returns.

For taxable years beginning in 2009, the provision allows an individual to offset the
entire regular tax liability and alternative minimum tax liability by the nonrcfundablc persona]

credits.

Effective date.—The provision is effective for taxable years beginning in 2009.

'8 The rule applicable to the adoption credit and child credit is subject to the EGTRRA sunsét.
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The conference agreement follows the Senate amendment.
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B. Tax Incentives for Business

1. Special allowance for certain property acquired during 2009 and extension of election to
accelerate AMT and research credits in licu of bonus depreciation (sec. 1401 of the House
bill, sec. 1201 of the Scnate amendment, sec. 1201 of the conference agreement, and sec,

168(k) of the Code)
Present Law

An additional first-ycar depreciation deduction is allowed cqual to 50 percent of the
adjusted basis of qualificd propcrty placed in scrvice during 2008 (and 2009 for certain longer-
lived and transportation property).'® The additional first-ycar depreciation deduction is allowed
for both rcgular tax and altematwc minimum tax purposes for the taxable year in which the
property is placed in service.?® The basis of the property and the depreciation allowances in the
year of purchase and later ycars are appropriately adjusted to reflect the additional first-year
depreciation deduction. In addition, there are no adjustments to thc allowable amount of
depreciation for purposes of computing a taxpayer’s alternative minimum taxable income wish
respect to property to which the provision applies. The amount of the additional first-year
depreciation deduction is not affected by a short taxable year. The taxpayer may elect out of
additional first-year depreciation for any class of property for any taxable year,

The interaction of the additional first-year depreciation allowance with the otherwise
applicable depreciation allowance may be illustrated as follows Assume that in 2008, a taxpaycr
purchases new depreciable property and places it in service.?' The property’s cost is $1,000, and
it is five-year property subject to the half-year convention. The amount of additional first-year
depreciation allowed is $500. The remaining $500 of the cost of the property is deductible under
the rules applicable to 5-year property. Thus, 20 percent, or $100, is also allowed as a
depreciation deduction in 2008. The total depreciation deduction with respect to the property for
2008 is $600. The remaining $400 cost of the property is recovered under otherwise applicable
rules for computing depreciation.

In order for property to qualify for the additional first-year depreciation deduction it must
meet all of the following requirements. First, the property must be (1) property to which
MACRS applies with an applicable recovery period of 20 years or less, (2) water utility property
(as defined in section 168(e)(5)), (3) computer software other than computer software covered by
section 197, or (4) qualified leasehold improvement property (as defined in section 168(k)(3)).%

"% Sec. 168(k). The additional first-year depreciation deduction is subject to the general rules
regarding whether an item is deductible under section 162 or instead is subject to capitalization under
section 263 or section 263A.

0 However, the additional first-year depreciation deduction is not allowed for purposes of
computing earnings and profits.

2! Assume that the cost of the property is not eligible for expensing under section 179.

22 A special rule precludes the additional first-year depreciation deduction for any property that is
required to be depreciated under the alternative depreciation system of MACRS.
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Sccond, the original usc? of the property must commence with the taxpayer afier December 31,
2007.%* Third, the taxpayer must purchasc the property within the applicable time period.
Finally, the property must be placed in service after December 31, 2007, and before January 1,
2009. An extension of the placed in service date of onc year (i.c., to January 1, 2010) is provided
for certain property with a recovery period of ten years or longer and certain transportation
propcrty.25 Transportation property is defined as tangible personal property uscd in the trade or

busincss of transporting persons or property.

The applicable time period for acquired property is (1) afler December 31, 2007, and
before January 1, 2009, but only if no binding written contract for the acquisition is in cffect
before January 1, 2008, or (2) pursuant to a binding written contract which was ¢ntered into after
December 31, 2007, and before January 1, 2009.2° With respect to property that is
manufactured, constructed, or produccd by the taxpayer for use by the taxpayecr, the taxpaycr
must begin the manufacture, construction, or production of the property after December 31,
2007, and beforc January 1, 2009. Property that is manufactured, constructed, or produccd for
the taxpaycr by another person undcr a contract that is entcred into prior to the manufacture,
construction, or production of the property is considered to be manufactured, constructed, or
produccd by the taxpayer. For property cligible for the extended placed in scrvice date, a special
rule limits the amount of costs eligible for the additional first-year depreciation. With respect to
such property, only the portion of the basis that is properly attributable to the costs incurred

2> The term “original use” means the first use to which the property is put, whether or not such
use corresponds to the use of such property by the taxpayer.
p prop y pay

If in the normal course of its business a taxpayer sells fractional interests in property to unrelated
third parties, then the original use of such property begins with the first user of each fractional interest
(i.e., each fractional owner is considered the original user of its proportionate share of the property).

24 A special rule applies in the case of certain leased property. In the case of any property that is
originally placed in service by a person and that is sold to the taxpayer and leased back to such person by
the taxpayer within three months after the date that the property was placed in service, the property would
be treated as originally placed in service by the taxpayer not earlier than the date that the property is used

under the leaseback.

If property is originally placed in service by a lessor (including by operation of section
168(k)(2)(D)(i)), such property is sold within three months after the date that the property was placed in
service, and the user of such property does not change, then the property is treated as originally placed in
service by the taxpayer not earlier than the date of such sale.

25 In order for property to qualify for the extended placed in service date, the property is required
to have an estimated production period exceeding one year and a cost exceeding $1 million.

26 Property does not fail to qualify for the additional first-year depreciation merely because a
binding written contract to acquire a component of the property is in effect prior to January 1, 2008.
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before Junuurx 1, 2009 (“progress cxpenditures™) is cligible for the additional first-year
dcprccimion.2

Property docs not qualify for the additional first-ycar depreciation deduction when the
user of such property (or a related party) would not have been cligible for the additional first-
year depreciation deduction if the user (or a related party) were treated as the owner. For
cxample, if a taxpayer sclls to a related party property that was under construction prior to
January 1, 2008, the property docs not qualify for the additional first-year depreciation
deduction. Similarly, if a taxpayer sclls to a related party property that was subject to a binding
written contract prior to January 1, 2008, the property docs not qualify for the additional first-
ycar depreciation deduction. As a further cxample, if a taxpayer (the lessec) sells property in a
sale-lcascback arrangement, and the property otherwisc would not have qualified for the
additional first-ycar depreciation deduction if it were owncd by the taxpayer-lessec, then the
lessor is not entitled to the additional first-year depreciation deduction.

The limitation on the amount of depreciation deductions allowed with respect to certain
passcnger automobiles (sec. 280F) is increased in the first year by $8,000 for automobiles that
qualify (and do not elect out of the increased first year deduction). The $8,000 increase is not

indexed for inflation.

Corporations otherwise eligible for additional first year depreciation under scction 168(k)
may elect to claim additional rescarch or minimum tax credits in lieu of claiming depreciation
under section 168(k) for “eligible qualified property” placed in service after March 31, 2008 and
before December 31, 2008.2% A corporation making the election forgoes the depreciation
deductions allowable under section 168(k) and instead increases the limitation under section
38(c) on the use of research credits or section 53(c) on the use of minimum tax credits.” The
increases in the allowable credits are trcated as refundable for purposes of this provision. The
depreciation for qualified property is calculated for both regular tax and AMT purposes using the
straight-line method in place of the method that would otherwise be used absent the eléction

under this provision.

The research credit or minimum tax credit limitation is increased by the bonus
depreciation amount, which is equal to 20 percent of bonus de,preciation3 % for certain eligible

? For purposes'of determining the amount of eligible progress expenditures, it is intended that
rules similar to sec. 46(d)(3) as in effect prior to the Tax Reform Act of 1986 shall apply.

28 Sec. 168(k)(4). In the case of an electing corporation that is a panner in a partnership, the
corporate partner’s distributive share of partnership items is determined as if section 168(k) does not
apply to any eligible qualified property and the straight line method is used to calculate depreciation of

such property.
% Special rules apply to an applicable partnership.

3% For this purpose, bonus depreciation is the difference between (i) the aggregate amount of
depreciation for all eligible qualified property determined if section 168(k)(1) applied using the most
accelerated depreciation method (determined without regard to this provision), and shortest life allowable
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qualified property that could be claimed absent an clection under this provision. Generally,
cligible qualified property included in the calculution is bonus depreciation property that meets
the following requirements: (1) the original use of the property must commence with the
taxpayer aficr March 31, 2008, (2) the taxpayer must purchase the property cither (a) after
March 31, 2008, and before January 1, 2009 bul only if no binding written contract for the
acquisition is in effect beforc April 1, 2008, or (b) pursuant to a bmdmg writtcn contract which
was cntered into after March 31, 2008, and before January 1, 2009;’? and (3) the property must
be placed in scrvice after March 31, 2008, and before January 1, 2009 (January 1, 2010 for
certain longer-lived and transportation property).

The bonus depreciation amount is limited to the lesscr of: (1) $30 million, or (2) six
percent of the sum of rescarch credit carryforwards from taxable ycars beginning before
January 1, 2006 and minimum tax credits allocable to the adjustcd minimum tax imposcd for
taxable ycars beginning before January [, 2006. All corporations trecated as a single ecmployer
under section 52(a) arc trcatcd as one taxpayer for purposcs of the limitation, as well as for
electing the application of this provision.

House Bill

The provision extends thc additional first-year depreciation deduction for one year,
generally through 2009 (through 2010 for certain longer-lived and transportation property).”

Effective date.—The provision is effective for property placed in service after December
31, 2008.

Senate Amendment

The provision extends the additional first-year depreciation deduction for one year,
generally through 2009 (through 2010 for certain longer-lived and transportation property).

The provision generally permits corporations to increase the research credit or minimum
tax credit limitation by the bonus depreciation amount with respect to certain property placed in
service in 2009 (2010 in the case of certain longer-lived and transportation property). The

for each property, and (ii) the amount of depreciation that would be determined if section 168(k)(1) did
not apply using the same method and life for each property.

3! In the case of passenger aircraft, the written binding contract limitation does not apply.

32 Special rules apply to property manufactured, constructed, or produced by the taxpayer for use-
by the taxpayer. 4 ‘ S

33 The provision does not modify the property eligible for the election to accelerate AMT and
research credits in lieu of bonus depreciation under section 168(k)(4). However, the provision includes a
technical amendment to section 168(k)(4)(D) providing that no written binding contract for the
acquisition of eligible qualified property may be in effect before April 1, 2008 (effective for taxable years

- ending after March 31, 2008).
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provision applics with respect to extension property, which is defined as property that is cligible
qualificd property solely because it meets the requirements under the extension of the special
allowancc for ccrtain property acquired during 2009,

Under the provision, a taxpayer that has made an clection to increasc the rescarch credit
or minimum tax credit limitation for cligible qualificd property for its first taxable year cnding
afler March 31, 2008, may choosc not to make this clection for extension property. Further, the
provision allows a taxpaycr that has not madc an clection for cligible qualificd property for its
first taxable year cnding after March 31, 2008, to make the clection for cxtension property for its
first taxablc ycar cnding after December 31, 2008, and for cach subscquent year. In the casc of a
taxpaycr clecting to increase the research or minimum tax credit for both cligible qualified
property and extension property, a scparatc bonus depreciation amount, maximum amount, and
maximum increasc amount is computed and applied to each group of property.*

Effective date.—The extension of the additional first-year depreciation deduction is
generally effective for property placed in service after December 31, 2008.

The extension of the clection to accclerate AMT and research credits in licu of bonus
depreciation is cffective for taxable years ending after December 31, 2008.

Conference Agreement

The conference agreement follows the Senate amendment.

2. Temporary increase in limitations on expensing of certain depreciable business assets
(sec. 1402 of the House bill, sec. 1202 of the Senate amendment, sec. 1202 of the conference

agreement, and sec. 179 of the Code)
Present Law

In lieu of depreciation, a taxpayer with a sufficiently small amount of annual investment
may elect to deduct (or “expense”) such costs under section 179. Present law provides that the
maximum amount a taxpayer may expense for taxable years beginning in 2008 is $250,000 of
the cost of qualifying property placed in service for the taxable year.>> For taxable years
beginning in 2009 and 2010, the limitation is $125,000. In general, qualifying property is
defined as depreciable tangible personal property that is purchased for use in the active conduct
of a trade or business. Off-the-shelf computer software placed in service in taxable years

* In computing the maximum amount, the maximum increase amount for extension property is
reduced by bonus depreciation amounts for preceding taxable years only with respect to extension

property.

%5 Additional section 179 incentives are provided with respect to qualified property meeting -
applicable requirements that is used by a business in an empowerment zone (sec. 1397A) or a renewal
community (sec. 1400J), qualified section 179 Gulf Opportunity Zone property (sec. 1400N(e)), qualified
Recovery Assistance property placed in service in the Kansas disaster area (Pub. L. No. 110-234, sec.
15345 (2008)), and qualified disaster assistance property (sec. 179(e)).
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beginning before 2011 is treated as qualifying property. For taxable ycars beginning in 2008, the
$250,000 amount is reduced (but not below zero) by the amount by which the cost of qualifying
property placed in scrvice during the taxable year excecds $800,000. For taxable ycars
beginning in 2009 and 2010, the $125,000 amount is rcduced (but not below zero) by the amount
by which the cost of qualifying property placed in service during the taxablc ycar excceds
$500,000. The $125,000 and $500,000 amounts arc indexed for inflation in taxable ycars

beginning in 2009 and 2010.

The amount eligible to be expensed for a taxable ycar may not exceed the taxable income
for a taxablc ycar that is derived from the active conduct of a trade or business (determined
without regard to this provision). Any amount that is not allowcd as a deduction because of the
taxable income limitation may be carried forward to succeeding taxable years (subject to similar
limitations). No general business credit under section 38 is allowed with respect to any amount
for which a deduction is allowed under section 179. An expensing clection is made under rules

prescribed by the Secretary.*®

For taxable years beginning in 2011 and thereafter (or beforc 2003), the following rules
apply. A taxpayer with a sufficiently small amount of annual investment may elect to deduct up
to $25,000 of the cost of qualifying property placed in service for the taxable year. The $25,000
amount is reduced (but not below zero) by the amount by which the cost of qualifying property
placed in service during the taxable year exceeds $200,000. The $25,000 and $200,000 amounts
are not indexed for inflation. In general, qualifying property is defined as depreciable tangible
personal property that is purchased for use in the active conduct of a trade or business (not
including off-the-shelf computer software). An expensing election may be revoked only with
consent of the Commissioner.’’

House Bill

 The provision extends the $250,000 and $800,000 amounts to taxable years beginning in
2009.

Effective date.—The provision is effective for taxable years beginning after December 3 lv,
2008.

Senate Amendment

The Senate amendment is the same as the House bill.

3 Sec. 179(c)(1). Under Treas. Reg. sec. 1.179-5, applicable to property placed in service in
taxable years beginning after 2002 and before 2008, a taxpayer is permitted to make or revoke an election
under section 179 without the consent of the Commissioner on an amended Federal tax return for that '
taxable year. This amended return must be filed within the time prescribed by law for filing an amended
return for the taxable year. T.D. 9209, July 12, 2005.

7 Sec. 179(c)(2).
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onference Agre
The conference agreement follows the House bill and the Senate amendment,

3. Five-year carryback of operating losses (secs. 1411 and 1412 of the House bill, secs. 1211
and 1212 of the Senate amendment, sec. 1211 of the conference agreement, and sec. 172 of

the Code)
Present Law

Under present law, a net operating loss (“NOL™) generally means the amount by which a
taxpayer’s business deductions exceed its gross income. In gencral an NOL may be carried
back two years and carricd over 20 ycars to offsct taxablc income in such ycars. NOLs offsct
taxable income in the order of the taxable years to which the NOL may be carried.”

The alternative minimum tax rules provide that a taxpaycr’s NOL deduction cannot
reduce the taxpayer’s alternative minimum taxable income (“*AMTTI’") by more than 90 percent of

the AMTL

Diffcrent rules apply with respect to NOLs arising in certain circumstances. A thrce-year
carryback applies with respect to NOLs (1) arising from casualty or theft losses of individuals, or
(2) attributable to Presidentially declared disasters for taxpayers engaged in a farming business
or a small business. A five-year carryback applies to NOLs (1) arising from a farming loss
(regardless of whether the loss was incurred in a Presidentially declared disaster area), (2) certain
amounts related to Humcane Katrina, Gulf Opportunity Zone, and Midwestern Disaster Arca, or
(3) qualified disaster losses.*’ Special rules also apply to real estate investment trusts (no
carryback), specified liability losses (10-year carryback), and excess interest losses (no carryback
to any year preceding a corporate equity reduction transaction). Additionally, a special rule
applies to certain electric utility companies. : :

In the case of a life insurance company, present law allows a deduction for the operations
loss carryovers and carrybacks to the taxable year, in lieu of the deduction for net operation
losses allowed to other corporations.*! A life insurance company is permitted to treat a loss from
operations (as defined under section 810(c)) for any taxable year as an operations loss carryback
to each of the three taxable years preceding the loss year and an operations loss carryover to each
of the 15 taxable years following the loss year.** Special rules apply to new life insurance

companies.

% Sec. 172(b)(1)(A).
¥ Sec. 172(b)(2).

“ Sec. 172(b)(1)QJ).

1 Secs. 810, 805(a)(5).
“2 Sec. 810(b)(1).
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House Bill

The House bill provides an clection® to increase the present-law carryback period for an
applicable 2008 or 2009 NOL from two ycars to any whole number of years clected by the
taxpayer which is more than two and less than six. An applicable NOL is the taxpaycr’s NOL
for any taxablc year cnding in 2008 or 2009, or if clected by the taxpayer, the NOL for any
taxablc year beginning in 2008 or 2009. If an clection is made to increase the carryback period,
the applicable NOL is pcrmancntly reduced by 10 percent.

Thesc provisions may be illustrated by the following cxample. Taxpayer incurs a $100
NOL for its taxablc ycar ended January 31, 2008 and elects to carryback the NOL five ycars to
its taxable ycar ended January 31, 2003. Under the provision, Taxpayer must first pcrmancntly
reduce the NOL by 10 percent, or $10, and then may carryback the $90 NOL to its taxable ycar

cnded January 31, 2003.

The provision also suspends the 90-percent limitation on the use of any alternative tax
NOL dcduction attributable to carrybacks of losses from taxable years ending during 2008 or
2009, and carryovers of losscs to such taxable years (this rule applies to taxable years beginning
in 2008 or 2009 if an election is in place to use such years as applicable NOLs).

For life insurance companies, the provision provides an election to increase the present-
law carryback period for an applicable loss from operations from three years to four or five
years. An applicable loss from operations is the taxpayer’s loss from operations for any taxable
year ending in 2008 or 2009, or if elected by the taxpayer, the loss from operations for any
taxable year beginning in 2008 or 2009. If an election is made to increase the carryback period,
the applicable loss from operations is permanently reduced by 10 percent.

The Brovision does not apply to: (1) any taxpayer if (a) the Federal Government acquires,
at any time,” an equity interest in the taxpayer pursuant to the Emergency Economic
Stabilization Act of 2008, or (b) the Federal Government acquires, at any time, any warrant (or
other right) to acquire any equity interest with respect to the taxpayer pursuant to such Act; (2)
the Federal National Mortgage Association and the Federal Home Loan Mortgage Corporation;
or (3) any taxpayer that in 2008 or 2009* is a member of the same affiliated group (as defined in
section 1504 without regard to subsection (b) thereof) as a taxpayer to which the provision does

not otherwise apply.

# For all elections under this provision, the common parent of a group of corporations filing a
consolidated return makes the election, which is binding on all such corporations.

% For example, if the Federal government acquires an equity interest in the taxpayer during
2010, or in later years, the taxpayer is not entitled to the extended carryback rules under this provision. If
the carryback has previously been claimed, amended filings may be necessary to reflect this disallowance.

45 For example, a taxpayer with an NOL in 2008 that in 2010 joins an affiliated group with a
member in which the Federal Government has an equity interest pursuant to the Emergency Economic
Stabilization Act of 2008 may not utilize the extended carryback rules under this provision with regard to
the 2008 NOL. The taxpayer is required to amend prior filings to reflect the permitted carryback period.
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: ~The provision is gencrally cffective for net operating losses arising in
taxable years cnding after December 31, 2007. The modification to the alternative tax NOL
deduction applics to taxable ycars ending after 1997.% The modification with respect to
operating loss deductions of life insurance companics applics to losses from opcrations arising in
taxable years cnding after December 31, 2007,

For an NOL or loss from opcrations for a taxable ycar ending before the enactment of the
provision, the provision includes the following transition rules: (1) any clection to waive the
carryback period under cither scctions 172(b)(3) or 810(b)(3) with respect to such loss may be
revoked before the applicable date; (2) any clection to increasc the carryback period under this
provision is trcated as timely made if made before the applicable datc; and (3) any application for
a tentative carryback adjustment under scction 6411(a) with respect to such loss is treated as
timely filed if filed before the applicable date. For purposes of the transition rules, the applicable
date is the date which is 60 days after the date of the enactment of the provision.

Senate Amendment

The Senate amendment is generally the same as the House bill, except that the Senate
amendment does not include the permanent reduction of the NOL for taxpayers electing to

increase the carryback period.

Effective date.—The effective date follows the House bill.

Conference Agreement

The conference agreement provides an eligible small business with an election? to
increase the present-law carryback period for an applicable 2008 NOL from two years to any
whole number of years elected by the taxpayer that is more than two and less than six. An
eligible small business is a taxpayer meeting a $15,000,000 gross receipts test.® An applicable .
NOL is the taxpayer’s NOL for any taxable year ending in 2008, or if elected by the taxpayer,
the NOL for any taxable year beginning in 2008. However, any election under this provision
may be made only with respect to one taxable year. :

Effective date.—The conference agreement provision is effective for net operating losses
arising in taxable years ending after December 31, 2007.

For an NOL for a taxable year ending before the enactment of the provision, the
provision includes the following transition rules: (1) any election to waive the carryback period

4 NOL deductions from as early as taxable years ending after 1997 may be carried forward to
2008 and utilize the provision suspending the 90 percent limitation on alternative tax NOL deductions.

4T For all elections under this provision, the common parent of a group of corporations filing a
consolidated return makes the election, which is binding on all such corporations.

8 For this purpose, the gross receipt test of sec. 448(c) is applied by substituting $15,000,000 for
$5,000,000 each place it appears. :
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under cither section 172(b)(3) with respect to such loss may be revoked before the applicable
date; (2) any clcction to increase the carryback period under this provision is treatcd as timely
made if made before the applicable date; and (3) any application for a tentative carryback
adjustment undcr scction 6411(a) with respect to such loss is treated as timely filed if filed before
the applicablc date. For purposes of the transition rules, the applicable date is the datc which is
60 days afier the date of the cnactment of the provision,

4. Estimated tax payments (sec. 1212 of the conference agreement and sec. 6654 of the
Code) '

Present Law

Under present law, the income tax system is designed to cnsurc that taxpayers pay taxes
throughout the year based on their income and deductions. To the extent that tax is not collected
through withholding, taxpayers are required to make quarterly estimated payments of tax, the
amount of which is determined by reference to the required annual payment. The required
annual payment is the lesser of 90 percent of the tax shown on the return or 100 percent of the
tax shown on the return for the prior taxable year (110 percent if the adjusted gross income for
the preceding year exceeded $150,000). An underpayment results if the required payment
exceeds the amount (if any) of the installment paid on or before the due date of the installment.
The period of the underpayment runs from the due date of the installment to the earlier of (1) the
15th day of the fourth month following the close of the taxable year or (2) the date on which
each portion of the underpayment is made. If a taxpayer fails to pay the required estimated tax
payments under the rules, a penalty is imposed in an amount determined by applying the
underpayment interest rate to the amount of the underpayment for the period of the
underpayment. The penalty for failure to pay estimated tax is the equivalent of interest, which is

based on the time value of money.

Taxpayers are not liable for a penalty for the failure to pay estimated tax in certain
circumstances. The statute provides exceptions for U.S. persons who did not have a tax liability
the preceding year, if the tax shown on the return for the taxable year (or, if no return is filed, the
tax), reduced by withholding, is less than $1,000, or the taxpayer is a recently retired or disabled
person who satisfies the reasonable cause exception.

House Bill

No provision.

Senate Amendment

No provision.

Conference Agreement

The conference agreement provides that the required annual estimated tax payments of a
qualified individual for taxable years beginning in 2009 is not greater than 90 percent of the tax
liability shown on the tax return for the preceding taxable year. A qualified individual means
any individual if the adjusted gross income shown on the tax return for the preceding taxable
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year is less than $500,000 ($250,000 if married filing separately) and the individual certifies that
at Icast 50 percent of the gross income shown on the return for the preceding taxable ycar was
income from a small trade or business. For purposcs of this provision, a small trade or busincss
mcans any trade or business that cmployed no more than 500 persons, on average, during the
calendar ycar ¢nding in or with the preceding taxable ycar.

Effcctive date.—The proposal is effective on the date of cnactment.

S. Modification of work opportunity tax credit (sec. 1421 of the House bill, sec. 1221 of the
Senate amendment, sec. 1221 of the conference agreement, and sec. 51 of the Code)

Present Law

In general

The work opportunity tax credit is available on an clective basis for employers hiring
individuals from one or more of nine targeted groups. The amount of the credit available to an
employer is determined by the amount of qualified wages paid by the employer. Generally,
qualified wages consist of wages attributable to scrvice rendered by a member of a targeted
group during the one-year period beginning with the day the individual begins work for the
employer (two years in the case of an individual in the long-term family assistance recipicnt

category).
Targeted groups eligible for the credit

Generally an employer is cligible for the credit only for qualified wages paid to members
of a targeted group.

(1) Families receiving TANF

An eligible recipient is an individual certified by a designated local employment agency
(e.g., a State employment agency) as being a member of a family eligible to receive benefits
under the Temporary Assistance for Needy Families Program (“TANF”) for a period of at least
nine months part of which is during the 18-month period ending on the hiring date. For these
purposes, members of the family are defined to include only those individuals taken into account
for purposes of determining eligibility for the TANF.

(2) Qualified veteran

There are two subcategories of qualified veterans related to eligibility for Food stamps
and compensation for a service-connected disability.

Food stamps

A qualified veteran is a veteran who is certified by the designated local agency as a
member of a family receiving assistance under a food stamp program under the Food Stamp Act
of 1977 for a period of at least three months part of which is during the 12-month period ending
on the hiring date. For these purposes, members of a family are defined to include only those
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individuals taken into account for purposcs of determining cligibility for a food stamp program
under the Food Stamp Act of 1977.

A qualificd veteran also includes an individual who is certified as entitled to
compensation for a servicc-connccted disability and: (1) having a hiring datc which is not more
than onc year aficr having been discharged or released from active duty in the Armed Forces of
the United States; or (2) having been uncmployed for six months or more (whether or not
consccutive) during the onc-ycar period ending on the date of hiring.

Dcfinitions

For thesc purposcs, being entitled to compensation for a service-connected disability is
defined with reference to section 101 of Title 38, U.S. Code, which means having a disability
rating of 10 percent or higher for scrvice connccted injurics.

For these purposes, a veteran is an individual who has served on active duty (other than
for training) in the Armed Forces for more than 180 days or who has been discharged or released
from active duty in the Armed Forces for a service-connected disability. However, any
individual who has served for a period of more than 90 days during which the individual was on
active duty (other than for training) is not a qualified veteran if any of this active duty occurred
during the 60-day period ending on the date the individual was hired by the employer. This latter
rule is intended to prevent employers who hire current members of the armed scrvices (or those
departed from service within the last 60 days) from receiving the credit.

(3) Qualified ex-felon

A qualified ex-felon is an individual certified as: (1) having been convicted of a felony
under any State or Federal law; and (2) having a hiring date within one year of release from
prison or the date of conviction.

(4) Designated community residents

A designated community resident is an individual certified as being at least age 18 but
not yet age 40 on the hiring date and as having a principal place of abode within an’
empowerment zone, enterprise community, renewal community or a rural renewal community.
For these purposes, a rural renewal county is a county outside a metropolitan statistical area (as
defined by the Office of Management and Budget) which had a net population loss during the
five-year periods 1990-1994 and 1995-1999. Qualified wages do not include wages paid or
incurred for services performed after the individual moves outside an empowerment zone,
enterprise community, renewal community or a rural renewal community.

(5) Vocational rehabilitation referral

A vocational rehabilitation referral is an individual who is certified by a designated local
agency as an individual who has a physical or mental disability that constitutes a substantial
handicap to employment and who has been referred to the employer while receiving, or after -
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completing: (a) vocational rchabilitation services under an individualized, written plan for
cmployment under a State plan approved under the Rehabilitation Act of 1973, (b) undcer a
rehabilitation plan for veterans carried out under Chapter 31 of Title 38, U.S. Code; or (c) an
individual work plan devcloped and implemented by an employment network pursuant to
subscction (g) of section 1148 of the Social Sccurity Act. Certification will be provided by the
designated local employment agency upon assurances from the vocational rchabilitation agency
that the employce has met the above conditions.

(6) Qualified summer youth employee

A qualificd summer youth employec is an individual: (a) who performs services during
any 90-day period between May 1 and Scptember 15; (b) who is certified by the designated local
agency as being 16 or 17 years of age on the hiring date; (c) who has not been an employee of
that employer before; and (d) who is certificd by the designated local agency as having a
principal place of abode within an empowerment zone, enterprise community, or renewal
community (as defined under Subchapter U of Subtitle A, Chapter 1 of the Internal Revenue
Code). As with designated community residents, no credit is available on wages paid or incurred
for service performed after the qualified summer youth moves outside of an empowerment zone,
enterprise community, or renewal community. If, after the end of the 90-day period, the
employer continues to employ a youth who was certified during the 90-day period as a member
of another targeted group, the limit on qualified first year wages will take into account wages
paid to the youth while a qualified summer youth cmployee. '

(1) Qualified food stamp recipient

A qualified food stamp recipient is an individual at least age 18 but not yet age 40
certified by a designated local employment agency as being a member of a family receiving
assistance under a food stamp program under the Food Stamp Act of 1977 for a period of at least
six months ending on the hiring date. In the case of families that cease to be eligible for food
stamps under section 6(0) of the Food Stamp Act of 1977, the six-month requirement is replaced
with a requirement that the family has been receiving food stamps for at least three of the five
months ending on the date of hire. For these purposes, members of the family are defined to
include only those individuals taken into account for purposes of determining eligibility for a
food stamp program under the Food Stamp Act of 1977.

(8) Qualified SSI recipient

A qualified SSI recipient is an individual designated by a local agency.as réceiving
supplemental security income (“SSI”) benefits under Title XV1 of the Social Security Act for any
month ending within the 60-day period ending on the hiring date.

(9) Long-term family assistance recipients

A qualified long-term family assistance recipient is an individual certified by a
designated local agency as being: (a) a member of a family that has received family assistance
for at least 18 consecutive months ending on the hiring date; (b) a member of a family that has
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received such family assistance for a total of at Icast 18 months (whether or not consccutive)
after August S, 1997 (the date of cnactment of the welfare-to-work tax credit)” if the individual
is hired within two ycars aficr the date that the 18-month total is reached; or (c) a member of a
family who is no longer cligiblc for family assistance because of cither Federal or State time
limits, if the individual is hircd within two years after the Federal or State time limits made the

family incligible for family assistance.

Qualified wages

Generally, qualificd wages arc defined as cash wagces paid by the employer to a member
of a targeted group. The employer’s deduction for wages is reduced by the amount of the credit.

For purposcs of the credit, generally, wages are defined by reference to the FUTA
definition of wages contained in scc. 3306(b) (without regard to the dollar limitation therein
contained). Special rules apply in the case of certain agricultural labor and certain railroad labor.

Calculation of the credit

The credit available to an employer for qualified wages paid to members of all targeted
groups except for long-term family assistance recipients equals 40 percent (25 percent for
employment of 400 hours or less) of qualified first-year wages. Generally, qualified first-year
wages are qualified wages (not in excess of $6,000) attributable to service rendered by a member
of a targeted group during the one-year period beginning with the day the individual began work
for the employer. Therefore, the maximum credit per employee is $2,400 (40 percent of the first
$6,000 of qualified first-year wages). With respect to qualified summer youth employees, the
maximum credit is $1,200 (40 percent of the first $3,000 of qualified first-year wages). Except
for long-term family assistance recipients, no credit is allowed for second-year wages.

In the case of long-term family assistance recipients, the credit equals 40 percent (25
percent for employment of 400 hours or less) of $10,000 for qualified first-year wages and 50
percent of the first $10,000 of qualified second-year wages. Generally, qualified second-year
wages are qualified wages (not in excess of $10,000) attributable to service rendered by a
member of the long-term family assistance category during the one-year period beginning on the
day after the one-year period beginning with the day the individual began work for the employer.
Therefore, the maximum credit per employee is $9,000 (40 percent of the first $10,000 of
qualified first-year wages plus 50 percent of the first $10,000 of qualified second-year wages).

In the case of a qualified veteran who is entitled to compensation for a service connected
disability, the credit equals 40 percent of $12,000 of qualified first-year wages. This expanded
definition of qualified first-year wages does not apply to the veterans qualified with reference to
a food stamp program, as defined under present law.

4 The welfare-to-work tax credit was consolidated into the work opportunity tax credit in the
Tax Relief and Health Care Act of 2006, for qualified individuals who begin to work for an employer
after December 31, 2006.
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“ertificati

An individual is not trcated as a member of a targeted group unless: (1) on or before the
day on which an individual begins work for an cmployer, thc cmployer has reccived a
certification from a designated local agency that such individual is a member of a targeted group;
or (2) on or before the day an individual is offered cmployment with the employer, a pre-
screening notice is completed by the employer with respect to such individual, and not later than
the 28th day aficr the individual begins work for the employer, the employer submits such
notice, signcd by the employer and the individual under penalties of perjury, to the designated
local agency as part of a written request for certification. For these purposes, a pre-screcning
notice is a document (in such form as the Sccretary may prescribe) which contains information
provided by the individual on the basis of which thc employer believes that the individual is a
member of a targeted group.

Minimum employment period

No credit is allowed for qualified wages paid to employees who work less than 120 hours
in the first year of cmployment.

Other rules

The work opportunity tax credit is not allowed for wages paid to a relative or-dependent
of the taxpayer. No credit is allowed for wages paid to an individual who is a morc than fifty-
percent owner of the entity. Similarly, wages paid to replacement workers during a strike or
lockout are not eligible for the work opportunity tax credit. Wages paid to any employee during
any period for which the employer received on-the-job training program payments with respect
to that employee are not eligible for the work opportunity tax credit. The work opportunity tax
credit generally is not allowed for wages paid to individuals who had previously been employed
by the employer. In addition, many other technical rules apply.

Expiration

The work opportunity tax credit is not available for individuals who begin work for an
employer after August 31, 2011.

House Bill

In general

The provision creates a new targeted group for the work opportunity tax credit. That new
category is unemployed veterans and disconnected youth who begin work for the employer in
2009 or 2010.

An unemployed veteran is defined as an individual certified by the designated local
agency as someone who: (1) has served on active duty (other than for training) in the Armed
Forces for more than 180 days or who has been discharged or released from active duty in the
Armed Forces for a service-connected disability; (2) has been discharged or released from active
duty in the Armed Forces during 2008, 2009, or 2010; and (3) has received unemployment
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compcnsation under Statc or Federal law for not Icss than four wecks during the onc-ycar period
cnding on thc hiring date.

A disconnected youth is defined as an individual certified by the designated local agency
as somconc: (1) at least age 16 but not yet age 25 on the hiring datc; (2) not rcgularly attending
any sccondary, technical, or post-sccondary school during the six-month period preceding the
hiring datc; (3) not regularly cmployed during the six-month period preceding the hiring date;
and (4) not rcadily employablc by reason of lacking a sufficicnt number of skills.

Effective date

The provisions are effective for individuals who begin work for an employer after
December 31, 2008.

Senate Amendment

The Senate amendment is the same as the House bill except that the otherwisc applicable
definition of unemployed veterans is expanded to include individuals who were discharged or
released from active duty in the Armed Forces during the period beginning on September 1, 2001
and ending on December 31, 2010.

Conference Agreement

The conference agreement follows the House bill and the Senate amendment with one
modification. Under this modification a unemployed veteran for purposes of this new targeted
group is defined below:

An unemployed veteran is defined as an individual certified by the designated local
agency as someone who: (1) has served on active duty (other than for training) in the Armed
Forces for more than 180 days or who has been discharged or released from active duty in the
Armed Forces for a service-connected disability; (2) has been discharged or released from active
duty in the Armed Forces during the five-year period ending on the hiring date; and (3) has
received unemployment compensation under State or Federal law for not less than four weeks
during the one-year period ending on the hiring date.

For purposes of the disconnected youths, it is intended that a low-level of formal
education may satisfy the requirement that an individual is not readily employable by reason of
lacking a sufficient number of skills. Further, it is intended that the Internal Revenue Service,
when providing general guidance regarding the various new criteria, shall take into account the
administrability of the program by the State agencies.

43



6. Clarification of regulations related to limitations on certain built-in losses following an
ownership change (sec. 1431 of the House bill, sec. 1281 of the Senate amendment, sec. 1261
of the conference agreement, and sec. 382 of the Code)

Present Law

Scction 382 limits the extent to which a *“loss corporation” that cxpericnces an
“ownership changc” may offsct taxable income in any post-changc taxable ycar by pre-change
net operating losses, certain built-in losscs, and deductions attributable to the pre-change
period.*® In general, the amount of income in any post-change year that may be offsct by such
net opcrating losses, built-in losses and deductions is limited to an amount (referred to as the
“section 382 limitation™) detcrmined by multiplying the valuc of the loss corporation
immediately before the ownership change by the long-term tax-exempt interest rate.”’

A “loss corporation” is defined as a corporation entitled to use a net operating loss
carryover or having a net operating loss carryover for the taxable year in which the ownership
change occurs. Except to the extent provided in regulations, such term includes any corporation
with a “net unrealized built-in loss” (or NUBIL),* defined as the amount by which the fair
market value of the assets of the corporation immediately before an ownership change is less
than the aggregate adjusted basis of such assets at such time. However, if the amount of the
NUBIL does not exceed the lesser of (i) 15 percent of the fair market value of the corporation’s
assets or (ii) $10,000,000, then the amount of the NUBIL is treated as zero.”

An ownership change is defined generally as an increase by more than 50-percentage
points in the percentage of stock of a loss corporation that is owned by any one or more five-
percent (or greater) shareholders (as defined) within a three-year period.** Treasury regulations
provide generally that this measurement is to be made as of any “testing date,” which is any date

%0 Sec. 383 imposes similar limitations, under regulations, on the use of carryforwards of general
business credits, alternative minimum tax credits, foreign tax credits, and net capital loss carryforwards.
Sec. 383 generally refers to sec. 382 for the meanings of its terms, but requires appropriate adjustments to
take account of its application to credits and net capital losses.

5! If the loss corporation had a “net unrealized built-in gain” (or NUBIG) at the time of the
awnership change, then the sec. 382 limitation for any taxable year may be increased by the amount of the
“recognized built-in gains” (discussed further below) for that year. A NUBIG is defined as the amount by
which the fair market value of the assets of the corporation immediately before an ownership change
exceeds the aggregate adjusted basis of such assets at such time. However, if the amount of the NUBIG
does not exceed the lesser of (i) 15 percent of the fair market value of the corporation’s assets or (ii)
$10,000,000, then the amount of the NUBIG is treated as zero. Sec. 382(h)(1).

52 Sec. 382(k)(1).
53 Sec. 382(h)(3).

5% Determinations of the percentage of stock of any corporation held by any person are made on
the basis of value. Sec. 382(k)(6)(C).
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on which the ownership of one or more persons who were or who become five-percent
sharcholders increases.”

Scction 382(h) governs the trcatment of certain built-in losses and built-in gains
recognized with respect to asscts held by the loss corporation at the time of the ownership
change. In the casc of a loss corporation that has a NUBIL (mcasurcd immediately before an

5% See Treas. Reg. sec. 1.382-2(a)(4) (providing that “a loss corporation is required to determine
whether an ownership change has occurred immediately after any owner shift, or issuance or transfer
(including an issuance or transfer described in Treas. Reg. sec. 1.382-4(d)(8)(i) or (ii)) of an option with
respect to stock of the loss corporation that is treated as exercised under Treas. Reg. scc. 1.382-4(d)(2)"
and defining a “testing date” as “‘each date on which a loss corporation is required to make a
determination of whether an ownership change has occurred”) and Temp. Treas. Reg. sec. 1.382-2T(e)(1)
(defining an “owner shift” as “any change in the ownership of the stock of a loss corporation that affects
the percentage of such stock owned by any S-percent shareholder”). Treasury regulations under section
382 provide that, in computing stock ownership on specified testing dates, certain unexercised options
must be treated as exercised if certain ownership, control, or income tests are met. These tests are met
only if “a principal purpose of the issuance, transfer, or structuring of the option (alone or in combination
with other arrangements) is to avoid or ameliorate the impact of an ownership change of the loss
corporation.” Treas. Reg. sec. 1.382-4(d). Compare prior temporary regulations, Temp. Reg. sec. 1.382-
2T(h)(4) (“Solely for the purpose of determining whether there is an ownership change on any testing
date, stock of the loss corporation that is subject to an option shall be treated as acquired on any such date,
pursuant to an exercise of the option by its owner on that date, if such deemed exercise would result in an
ownership change.”). Internal Revenue Service Notice 2008-76, 1.R.B. 2008-39 (September 29, 2008),
released September 7, 2008, provides that the Treasury Department intends to issue regulations modifying
the term “testing date” under sec. 382 to exclude any date on or after which the United States acquires
stock or options to acquire stock in certain corporations with respect to which there is a “Housing Act
Acquisition” pursuant to the Housing and Economic Recovery Act of 2008 (P.L. 110-289). The Notice
states that the regulations will apply on and after September 7, 2008, unless and until there is additional
guidance. Internal Revenue Service Notice 2008-84, I.R.B. 2008-41 (October 14, 2008), provides that the
Treasury Department intends to issue regulations modifying the term “testing date” under sec. 382 to
exclude any date as of the close of which the United States owns, directly or indirectly, a more than 50
percent interest in a loss corporation, which regulations will apply unless and until there is additional
guidance. Internal Revenue Service Notice 2008-100, 2008-14 L.R.B. 1081 (released October 15, 2008)
provides that the Treasury Department intends to issue regulations providing, among other things, that
certain instruments acquired by the Treasury Department under the Capital Purchase Program (CPP)
pursuant to the Emergency Economic Stabilization Act of 2008 (P.L. 100-343)("EESA™) shall not be
treated as stock for certain purposes. The Notice also provides that certain capital contributions made by
Treasury pursuant to the CPP shall not be considered to have been made as part of a plan the principal
purpose of which was to avoid or increase any sec. 382 limitation (for purposes of section 382(1)(1)).

The Notice states that taxpayers may rely on the rules described unless and until there is further guidance;
and that any contrary guidance will not apply to instruments (i) held by Treasury that were acquired
pursuant to the CCP prior to publication of that guidance, or (ii) issued to Treasury pursuant to the CCP
under written binding contracts entered into prior to the publication of that guidance. Internal Revenue
Service Notice 2009-14, 2009-7 L.R.B. 1 (January 30, 2009) amplifies and supersedes Notice 2008-100,
and provides additional guidance regarding the application of sec. 382 and other provisions of law to
corporations whose instruments are acquired by the Treasury Department under certain programs
pursuant to EESA.
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ownership changc), scction 382(h)(1) provides that any “recognized built-in loss” (or RBIL) for
any taxablc year during a “recognition period” (consisting of the five ycars beginning on the
ownership change date) is sub!'cct to the section 382 limitation in the same manner as if it were a
pre-change net opcrating loss. ¢ An RBIL is defincd for this purposc as any loss recognized
during the recognition period on the disposition of any asset held by the loss corporation
immediatcly before the ownership change datc, to the extent that such loss is attributable to an
excess of the adjusted basis of the assct on the change datc over its fair market value on that
date.’” An RBIL also includes any amount allowable as depreciation, amortization or depletion
during the recognition period, to the extent that such amount is attributable to the excess of the
adjusted basis of the asset over its fair market valuc on the ownership change date.*® In addition,
any amount that is allowable as a deduction during the recognition period (determined without
regard to any carryover) but which is attributable to periods before the ownership change datc is
treated as an RBIL for the taxable year in which it is allowable as a deduction.”

As indicated above, section 382(h)(1) provides in the case of a loss corporation that has a
NUBIG that the section 382 limitation may be increased for any taxable ycar during the
recognition period by the amount of recognized built-in gains (or RBIGs) for such taxable year.*®
An RBIG is defined for this purpose as any gain recognized during the recognition period on the
disposition of any asset held by the loss corporation immediately before the ownership change
date, to the extent that such gain is attributable to an excess of the fair market value of the asset
on the change date over its adjusted basis on that date.%' In addition, any item of income that is
properly taken into account during the recognition period but which is attributable to periods
before the ownership change date is treated as an RBIG for the taxable year in which itis
properly taken into account.®?

Internal Revenue Service Notice 2003-65% provides two alternative safe harbor
approaches for the identification of built-in items for purposes of section 382(h): the “1374
. approach” and the “338 approach.”

Under the 1374 approach, NUBIG or NUBIL is the net amount of gain or loss that
would be recognized in a hypothetical sale of the assets of the loss corporation immediately

%6 Sec. 382(h)(2). The total amount of the loss corporation’s RBILs that are subject to the section
382 limitation cannot exceed the amount of the corporation’s NUBIL.

57 Sec. 382(h)(2)(B).
% 1d.

w

> Sec. 382(h)(6)(B). -

The total amount of such increases cannot exceed the amount of the corporation’s NUBIG.
' Sec. 382(h)(2)(A).

82 Sec. 382(h)(6)(A).

83 2003-2 C.B. 747.
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before the ownership change.®® The amount of gain or loss recognized during the recognition
period on the salc or exchange of an assct held at the time of the ownership change is RBIG or
RBIL, respectively, to the extent it is attributablc to a difference between the adjusted basis and
the fair market value of the assct on the change date, as doscribed above. However, the 1374
approach generally relies on the accrual mecthod of accounting to identify items of income or
deduction as RBIG or RBIL, respectively. Generally, items of income or deduction properly
included in income or allowed as a deduction during the recognition period are considered
attributable to period before the change date (and thus arc trcated as RBIG or RBIL,
respectively), if a taxpayer using an accrual method of accounting would have included the item
in income or been allowed a deduction for the item before the change date. However, the 1374
approach includes a number of exceptions to this gencral rule, including a special rule dealing
with bad debt deductions under section 166. Under this special rulc, any deduction item properly
taken into account during the first 12 months of the recognition period as a bad debt deduction
under section 166 is treated as RBIL if the item arises from a debt owed to the loss corporation at
the beginning of the recognition period (and deductions for such items pro?crly taken into
account after the first 12 months of the recognition period are not RBILs). s

The 338 approach identifies items of RBIG and RBIL generally by comparing the loss
corporation’s actual items of income, gain, deduction and loss with those that would have
resulted if a section 338 election had been made with respect to a hypothetical purchase of all of
the outstanding stock of the loss corporation on the change date. Under the 338 approach,
NUBIG or NUBIL is calculated in the same manner as it is under the 1374 approach.” The 338
approach identifies RBIG or RBIL by comparing the loss corporation’s actual items of income,
gain, deduction and loss with the items of income, gain, deduction and loss that would result if a
section 338 election had been made for the hypothetical purchase. The loss corporation is treated
for this purpose as using those accounting methods that the loss corporation actually uses. The
338 approach does not include any special rule with regard to bad debt deductions under section
166.

64 The 1374 approach generally incorporates rules similar to those of section 1374(d) and the
Treasury regulations thereunder in calculating NUBIG and NUBIL and identifying RBIG and RBIL.

85 More specifically, NUBIG or NUBIL is calculated by determining the amount that would be
realized if immediately before the ownership change the loss corporation had sold all of its assets,
including goodwill, at fair market value to a third party that assumed all of its liabilities, decreased by the
sum of any deductible liabilities of the loss corporation that would be included in the amount realized on
the hypothetical sale and the loss corporation’s aggregate adjusted basis in all of its assets, increased or
decreased by the corporation’s section 481 adjustments that would be taken into account on a hypothetical
sale, and increased by any RBIL that would not be allowed as a deduction under section 382, 383 or 384
on the hypothetical sale.

¢ Notice 2003-65, section 111.B.2.b.

67 Accordingly, unlike the case in which a section 338 election is actually made, contingent
consideration (including a contingent liability) is taken into account in the initial calculation of NUBIG or
NUBIL, and no further adjustments are made to reflect subsequent changes in deemed consideration.
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Section 166 gencrally allows a deduction in respect of any debt that becomes worthless,
in whole or in part, during thc taxable ycar.®® The determination of whether a debt is worthless,
in wholc or in part, is a question of fact. However, in the case of a bank or other corporation that
is subject to supervision by Federal authoritics, or by Statc authoritics maintaining substantially
cquivalent standards, the Treasury regulations under scction 166 provide a presumption of
worthlcssness to the extent that a debt is charged off during the taxable ycar pursuant toa
specific order of such an authority or in accordance with established policics of such an authority
(and in the latter case, the authority confirms in writing upon the first subsequent audit of the
bank or other corporation that the charge-off would have been required if the audit had been
made at the time of the charge-off). The presumption docs not apply if the taxpayer docs not
claim the amount so charged off as a deduction for the taxable ycar in which the charge-off takes
place. In that casc, the charge-off is treatcd as having been involuntary; however, in order to
claim the section 166 deduction in a later taxable year, the taxpayer must producc sufficient
evidence to show that the debt became partially worthless in the later year or becamc recoverable
only in part subsequent to the taxable year of the charge-ofY, as the casc may be, and to the extent
that the deduction claimed in the later year for a partially worthless debt was not involuntarily
charged off in prior taxablc years, it was charged off in the later taxable year.”

The Treasury regulations also permit a bank (generally as defined for purposes of section
581, with certain modifications) that is subject to supervision by Fedcral authorities, or State
authorities maintaining substantially equivalent standards, to make a “conformity election” under
which debts charged off for regulatory purposes during a taxable year are conclusively presumed
to be worthless for tax purposes to the same extent, provided that the charge-off results from a
specific order of the regulatory authority or corresponds to the institution’s classification of the
debt as a “loss asset” pursuant to loan loss classification standards that are consistent with those
of certain specified bank regulatory authorities. The conformity election is treated as the
adoption of a method of accounting.70

Internal Revenue Service Notice 2008-83,"" released on October 1, 2008, provides that
“[f]or purposes of section 382(h), any deduction properly allowed after an ownership change (as
defined in section 382(g)) to a bank with respect to losses on loans or bad debts (including any
deduction for a reasonable addition to a reserve for bad debts) shall not be treated as a built-in
loss or a deduction that is attributable to periods before the change date.”” The Notice further

88 Section 166 does not apply, however, to a debt which is evidenced by a security, defined for
this purpose (by cross-reference to section 165(g)(2)(C)) as a bond, debenture, note or certificate or other
evidence of indebtedness issued by a corporation or by a government or political subdivision thereof, with
interest coupons or in registered form. Sec. 166(¢).

% See Treas. Reg. sec. 1.166-2(d)(1) and (2).

70 See Treas. Reg. sec. 1.166-2(d)(3); cf. Priv. Let. Rul. 9248048 (July 7, 1992); Tech. Ad. Mem.
9122001 (Feb. 8, 1991).

' 2008-42 L.R.B. 2008-42 (Oct. 20, 2008).
2 Notice 2008-83, section 2.
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states that the Internal Revenue Service and the Treasury Department are studying the proper
treatment under scction 382(h) of certain items of deduction or loss allowed after an ownership
change to a corporation that is a bank (as defined in section 581) both immediately before and
after the change date, and that any such corporation may rely on the treatment set forth in Notice
2008-83 unless and until there is additional guidance.

House Bill

The provision states that Congress finds as follows: (1) The dclcgation of authority to the
Sccretary of the Treasury, or his delegate, under section 382(m) does not authorize the Secretary
to provide exemptions or special rules that are restricted to particular industrics or classes of
taxpayers; (2) Intemal Revenuc Service Notice 2008-83 is inconsistent with the congressional
intent in enacting such section 382(m); (3) the legal authority to prescribe Notice 2008-83 is
doubtful; (4) however, as taxpayers should generally be able to rely on guidance issued by the
Secretary of the Treasury, legislation is necessary to clarify the force and effect of Notice 2008-
83 and restore the proper application under the Intcrnal Revenuc Code of the limitation on built-
in losses following an ownership change of a bank.

Under the provision, Treasury Notice 2008-83 shall be deemed to have the force and
effect of law with respect to any ownership change (as defined in section 382(g)) occurring on or
before January 16, 2009, and with respect to any ownership change (as so defined) which occurs
after January 16, 2009, if such change (1) is pursuant to a written binding contract cntered in to
on or before such date or (2) is pursuant to a written agreement entered into on or before such
date and such agreement was described on or before such date in a public announcement or in a
filing with the Securities and Exchange Commission required by reason of such ownership
change, but shall otherwise have no force or effect with respect to any ownership change after
such date.

Effective date.—The provision is effective on the date of enactment.

Senate Amendment

The Senate amendment is the same as the House bill.
Conference Agreement
The conference agreement follows the House bill and the Senate amendment.

7. Treatment of certain ownership changes for purposes of limitations on net operating loss
carryforwards and certain built-in losses (sec. 1262 of the conference agreement and sec.
382 of the Code)

Present Law

Section 382 limits the extent to which a “loss corporation” that experiences an
“ownership change” may offset taxable income in any post-change taxable year by pre-change
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nct operating losses, certain built-in losses, and deductions attributable to the pre-change
period.” In general, the amount of income in any post-change ycar that may be offsct by such
nct operating losscs, built-in losscs and deductions is limited to an amount (referred to as the
“scction 382 limitation™) determined by multiplying the value of the loss corporation
immediatcly before the ownership change by the long-term tax-exempt interest rate. ‘

A “loss corporation” is dcfined as a corporation entitled to usc a nct operating loss
carryover or having a nct operating loss carryover for the taxable ycar in which the owncership
change occurs. Except to the extent provided in rcgulations, such term includes any corporation
with a “net unrcalized built-in loss™ (or NUBIL),” defined as thc amount by which the fair
market value of the assets of the corporation immediately before an ownership change is less
than the aggrcgate adjusted basis of such asscts at such time. Howecver, if thc amount of the
NUBIL does not exceed the lesser of (i) 15 percent of the fair market value of the corporation’s
assets or (ii) $10,000,000, then the amount of the NUBIL is trcated as zero.”®

An ownership change is defined generally as an increase by more than 50-percentage
points in the percentage of stock of a loss corporation that is owned by any one or more five-
percent (or greater) shareholders (as defined) within a three year period.”” Treasury regulations
provide generally that this measurement is to be made as of any “testing date,” which is any datc
on which the ownershig of one or more persons who were or who become five-percent
shareholders increases.’®

7 Section 383 imposes similar limitations, under regulations, on the use of carryforwards of
general business credits, alternative minimum tax credits, foreign tax credits, and net capital loss
carryforwards. Section 383 generally refers to section 382 for the meanings of its terms, but requires
appropriate adjustments to take account of its application to credits and net capital losses.

™ 1If the loss corporation had a “net unrealized built in gain” (or NUBIG) at the time of the
ownership change, then the section 382 limitation for any taxable year may be increased by the amount of
the “recognized built-in gains” (discussed further below) for that year. A NUBIG is defined as the
amount by which the fair market value of the assets of the corporation immediately before an ownership
change exceeds the aggregate adjusted basis of such assets at such time. However, if the amount of the
NUBIG does not exceed the lesser of (i) 15 percent of the fair market value of the corporation’s assets or
(ii) $10,000,000, then the amount of the NUBIG is treated as zero. Sec. 382(h)(1).

™ Sec. 382(k)(1).
6 Sec. 382(h)(3).

" Determinations of the percentage of stock of any corporation held by any person are made on
the basis of value. Sec. 382(k)(6)(C).

" See Treas. Reg. sec. 1.382-2(a)(4) (providing that “a loss corporation is required to determine
whether an ownership change has occurred immediately after any owner shift, or issuance or transfer
(including an issuance or transfer described in Treas. Reg. sec. 1.382-4(d)(8)(i) or (ii)) of an option with
respect to stock of the loss corporation that is treated as exercised under Treas. Reg. sec. 1.382-4(d)(2)”
and defining a “testing date” as “each date on which a loss corporation is required to make a
determination of whether an ownership change has occurred”) and Temp. Treas. Reg. sec. 1.382-2T(e)(1)
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House Bill

No provision.

Senate Amendment

No provision.

Conference Agreement

The conference agreement amends section 382 of the Code to providc an cxception from
the application of the section 382 limitation. Under the provision, the scction 382 limitation that

(defining an “owner shift” as “any change in the ownership of the stock of a loss corporation that affects
the percentage of such stock owned by any 5-percent shareholder”). Treasury regulations under section
382 provide that, in computing stock ownership on specified testing dates, certain unexercised options
must be treated as exercised if certain ownership, control, or income tests are met. These tests are met
only if “a principal purpose of the issuance, transfer, or structuring of the option (alone or in combination
with other arrangements) is to avoid or ameliorate the impact of an ownership change of the loss
corporation.” Treas. Reg. sec. 1.382-4(d). Compare prior temporary regulations, Temp. Reg. sec. 1.382-
2T(h)(4) (“Solely for the purpose of determining whether there is an ownership change on any testing
date, stock of the loss corporation that is subject to an option shall be treated as acquired on any such date,
pursuant to an exercise of the option by its owner on that date, if such deemed exercise would gesult in an
ownership change.”). Internal Revenue Service Notice 2008-76, I.R.B. 2008-39 (September 29, 2008),
released September 7, 2008, provides that the Treasury Department intends to issue regulations modifying
the term “testing date” under section 382 to exclude any date on or after which the United States acquires
stock or options to acquire stock in certain corporations with respect to which there is a “Housing Act
Acquisition” pursuant to the Housing and Economic Recovery Act of 2008 (P.L. 110-289). The Notice
states that the regulations will apply on and after September 7, 2008, unless and until there is additional
guidance. Internal Revenue Service Notice 2008-84, LR.B. 2008-41 (October 14, 2008), provides that the
Treasury Department intends to issue regulations modifying the term “testing date” under section 382 to
exclude any date as of the close of which the United States owns, directly or indirectly, a more than 50
“percent interest in a loss corporation, which regulations will apply unless and until there is additional
guidance. Internal Revenue Service Notice 2008-100, 2008-14 1.R.B. 1081 (released October 15, 2008)
provides that the Treasury Department intends to issue regulations providing, among other things, that
certain instruments acquired by the Treasury Department under the Capital Purchase Program (CPP)
pursuant to the Emergency Economic Stabilization Act of 2008 (P.L. 100-343)("EESA")shall not be
treated as stock for certain purposes. The Notice also provides that certain capital contributions made by
Treasury pursuant to the CPP shall not be considered to have been made as part of a plan the principal
purpose of which was to avoid or increase any section 382 limitation (for purposes of section 382(1)(1)).
The Notice states that taxpayers may rely on the rules described unless and until there is further guidance;
and that any contrary guidance will not apply to instruments (i) held by Treasury that were acquired
pursuant to the CCP prior to publication of that guidance, or (ii) issued to Treasury pursuant to the CCP
under written binding contracts entered into prior to the publication of that guidance. Internal Revenue
Service Notice 2009-14, 2009-7 L.R.B. 1 (January 30, 2009) amplifies and supersedes Notice 2008-100,
and provides additional guidance regarding the application of section 382 and other provisions of law to
corporations whose instruments are acquired by the Treasury Department under certain programs
pursuant to EESA.
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would otherwisc arisc as a result of an ownership change shall not apply in the casc of an
ownership change that occurs pursuant to a restructuring plan of a taxpaycr which is requircd
under a loan agrecment or commitment for a linc of credit cntered into with the Department of
the Treasury under the Emergency Economic Stabilization Act of 2008, and is intended to result
in a rationalization of the costs, capitalization, and capacity with respect to the manufacturing
workforce of, and suppliers to, the taxpayer and its subsidiarics. 7

However, an ownership change that would otherwise be excepted from the section 382
limitation under the provision will instcad remain subject to the section 382 limitation if,
immediately after such ownership change, any person (other than a voluntary employees'
beneficiary association within thc meaning of section 501(c)(9)) owns stock of the new loss
corporation possessing 50 percent or more of the total combined voting power of all classes of
stock entitled to vote or of the total value of the stock of such corporation. For purposes of this
rule, persons who bear a relationship to one another described in section 267(b) or 707(b)(1), or
who are members of a group of persons acting in concert, arc treated as a single person.

The exception from the application of the section 382 limitation under the provision ctiwoes
not change the fact that an ownership change has occurred for other purposes of section 382.
[ ]

Effective date.—The conference agreement applies to ownership changes after the date of
enactment.

8. Deferral of certain income from the discharge of indebtedness (sec. 1231 of the Senate
amendment, sec. 1231 of the conference agreement, and sec. 108 of the Code)

Present Law

‘In general, gross income includes income that is realized by a debtor from the discharge
of indebtedness, subject to certain exceptions for debtors in title 11 bankruptcy cases, insolvent
debtors, certain student loans, certain farm indebtedness, certain real property business
indebtedness, and certain qualified principal residence indebtedness.®’ In cases involving
discharges of indebtedness that are excluded from gross income under the exceptions to the
general rule, taxpayers generally are required to reduce certain tax attributes, including net
operating losses, general business credits, minimum tax credits, capital loss carryovers, and basis
in property, by the amount of the discharge of indebtedness.® :

™ This exception shall not apply in the case of any subsequent ownership change unless such -
subsequent ownership change also meets the requirements of the exception. .

% For example, an ownership change has occurred for purposes of determining the testing period.
under section 382(i)(2).

81 See sections 61(a)(12) and 108. But see sec. 102 (a debt cancellation which constitutes a gift
or bequest is not treated as income to the donee debtor).

52 Sec. 108(b).
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The amount of discharge of indebtedness excluded from income by an insolvent debtor
not in a title |1 bankruptcy case cannot excced the amount by which the debtor is insolvent. In
the case of a discharge in bankruptcy or where the debtor is insolvent, any reduction in basis may
not exceed the excess of the aggregate bases of propertics held by the taxpayer immediately after
the dischargc over the aggregate of the liabilities of the taxpayer immediatcly after the
discharge.?

For all taxpayers, the amount of discharge of indebtedness generally is equal to the
excess of the adjusted issue price of the indebtedness being satisfied over the amount paid (or
deemed paid) to satisfy such indebtedness. % This rule generally applies to (1) the acquisition by
the debtor of its debt instrument in exchange for cash, (2) the issuance of a debt instrument by
the debtor in satisfaction of its indebtedness, including a modification of indebtedness that is
treated as an exchange (a debt-for-debt exchange), (3) the transfer by a debtor corporation of
stock, or a debtor partnership of a capital or profits interest in such partnership, in satisfaction of
its indebtedness (an equity-for-debt exchange), and (4) the acquisition by a debtor corporation of
its indebtedness from a shareholder as a contribution to capital.

Debt-for-debt exchanges °

If a debtor issues a debt instrument in satisfaction of its indebtedness, the debtor is treated
as having satisfied the indebtedness with an amount of money equal to the issue price of the
newly issued debt instrument.®® The issue price of such newly issued debt instrument generally
is determined under sections 1273 and 1274.%¢ Similarly, a “significant modification” of a debt
instrument, within the meaning of Treas. Reg. sec. 1.1001-3, results in an exchange of the
original debt instrument for a modified instrument. In such cases, where the issue price of the
modified debt instrument is less than the adjusted issue price of the original debt instrument, the
debtor will have income from the cancellation of indebtedness.

If any new debt instrument is issued (including as a result of a significant modification to
a debt instrument), such debt instrument will have original issue discount equal to the excess (if
any) of such debt instrument's stated redemption price at maturity over its issue price.87 In
general, an issuer of a debt instrument with original issué discount may deduct for any taxable
year, with respect to such debt instrument, an amount of original issue discount equal to the
aggregate daily portions of the original issue discount for days during such taxable year.88

% Sec. 1017.

8 Treas. Reg. sec. 1.61-12(c)(2)(ii). Treas. Reg. sec. 1.1275-1(b) defines “adjusted issue price.”
35 Sec. 108(e)(10)(A).

% Sec. 108(e)(10)(B).

%7 Sec. 1273.

8 Sec. 163(e).
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If a corporation transfers stock, or a partnership transfers a capital or profits intcrest in
such partnership, to a creditor in satisfaction of its indebtedness, then such corporation or
partnership is treated as having satisfied its indebtedness with an amount of moncy cqual to the
fair market value of the stock or interest.*

Related

Indebtedness directly or indirectly acquired by a person who bears a rclationship to the
debtor described in section 267(b) or section 707(b) is trcated as if it werc acquired by the
debtor.”® Thus, wherc a debtor’s indebtedness is acquired for less than its adjusted issuc price by
a person related to the debtor (within the meaning of section 267(b) or 707(b)), the debtor
recognizes income from the cancellation of indebtedness. Regulations under section 108 provide
that the indebtedness acquired by the related party is treated as new indebtedness issued by the
debtor to the related holder on the acquisition date (the deemed issuance).”’ The new
indebtedness is deemed issued with an issue pricc equal to the amount used under regulations to
compute the amount of cancellation of indebtedness income realized by the debtor (i.e., either
the holder's adjusted basis or the fair market value of the indebtedness, as the case may be).”?
The indebtedness deemed issued pursuant to the regulations has original issue discount to the
extent its stated redemption price. at maturity exceeds its issue price.

In the case of a deemed issuance under Treas. Reg. sec. 1.108-2(g), the related holder
does not recognize any gain or loss, and the related holder's adjusted basis in the indebtedness
remains the same as it was immediately before the deemed issuance.” The deemed issuance is
 treated as a purchase of the indebtedness by the related holder for purposes of section 1272(a)(7)
(pertaining to reduction of original issue discount where a subsequent holder pays ac?uisition
premium) and section 1276 (pertaining to acquisitions of debt at a market discount).’

Contribution of a debt instrument to capital of a corporation

Where a debtor corporation acquires its indebtedness from a shareholder as a contribution
to capital, section 118 does not apply, but the corporation is treated as satisfying such

% Sec. 108(e)(8).

% Sec. 108(e)(4).

*' Treas. Reg. sec. 1.108-2(g).

2 1d.

» Treas. Reg. sec. 1.108-2(g)(2).
94 Id

% Section 118 provides, in general, that in the case of a corporation, gross income does not
include any contribution to the capital of the taxpayer.
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indebtedness with an amount of money cqual to the sharcholder's adjusted basis in the
indebtedness.

use Bill
No provision.

Senate Amendment

The provision permits a taxpayer to clect to defer income from cancellation of
indebtedness recognized by the taxpayer as a result of a repurchasc by (1) the taxpayer or 2)a
person who bears a relationship to the taxpayer described in scction 267(b) or section 707(b), of
a “debt instrument”’ that was issued by the taxpayer. The provision applics only to repurchascs
of debt that (1) occur after December 31, 2008, and prior to January |, 2011, and (2) arc
repurchases for cash., Thus, for example, the provision does not apply to a dcbt-for-debt
exchange or to any cxchange of the taxpayer's cquity for a debt instrument of the taxpayer. For
purposcs of the provision, a “debt instrument” is broadly defined to include any bond, dcbenture,
note, certificate or any other instrument or contractual arrangement constituting indcbtedness.

Income from the discharge of indebtedness in connection with the repurchase of a debt
instrument in 2009 or 2010 must be included in the gross income of the taxpayer ratably in the
eight taxable years beginning with (1) for repurchases in 2009, the second taxable year following
the taxable year in which the repurchase occurs or (2) for repurchases in 2010, the taxable year
following the taxable year in which the repurchase occurs. The provision authorizes the
Secretary of the Treasury to prescribe such regulations as may be necessary or appropriate for
purposes of applying the provision.

Effective date.—The provision applies to discharges in taxable years ending after
December 31, 2008. '

Conference Agreement

The conference agreement follows the Senate amendment with modifications. The
provision permits a taxpayer to elect to defer cancellation of indebtedness income arising from a
“reacquisition” of “an applicable debt instrument” after December 31, 2008, and before January
1,2011. Income deferred pursuant to the election must be included in the gross income of the
taxpayer ratably in the five taxable years beginning with (1) for repurchases in 2009, the fifth
taxable year following the taxable year in which the repurchase occurs or (2) for repurchases in
2010, the fourth taxable year following the taxable year in which the repurchase occurs.

An “applicable debt instrument” is any debt instrument issued by (1) a C corporation or
(2) any other person in connection with the conduct of a trade or business by such person. For
purposes of the provision, a “debt instrument” is broadly defined to include any bond, debenture,
note, certificate or any other instrument or contractual arrangement constituting indebtedness
(within the meaning of section 1275(a)(1)).

A “reacquisition” is any “acquisition” of an applicable debt instrument by (1) the debtor
that issued (or is otherwise the obligor under) such debt instrument or (2) any person related to
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the debtor within the meaning of section 108(c)(4). For purposcs of the provision, an

“acquisition” includes, without limitation, (1) an acquisition of a debt instrument for cash, (2) the
exchange of a debt instrument for another debt instrument (including an cxchange resulting from
a modification of a debt instrument), (3) the exchange of corporate stock or a partnership interest
for a debt instrument, (4) the contribution of a debt instrument to the capital of the issuer, and (5)

the complete forgiveness of a debt instrument by a holder of such instrument.

Special rules for debt-for-debt exchanges

If a taxpayer makes the clection provided by the provision for a debt-for-debt exchange in
which the newly issued debt instrument issued (or deemed issued, including by operation of the
rules in Treas. Reg. sec. 1.108-2(g)) in satisfaction of an outstanding debt instrument of the
debtor has original issue discount, then any otherwisc allowable deduction for original issuc
discount with respect to such newly issued debt instrument that (1) accrues before the first year
of the five-taxable-year period in which the related, deferred discharge of indebtedness income is
included in the gross income of the taxpayer and (2) does not exceed such related, deferred
discharge of indebtedness income, is deferred and allowed as a deduction ratably over the same
five-taxable-year period in which the deferred discharge of indebtedness income is included in
gross income.

This rule can apply also in certain cases when a debtor reacquires its debt for cash. If the
taxpayer issues a debt instrument and the proceeds of such issuance are used directly or
indirectly to reacquire a debt instrument of the taxpayer, the provision treats the newly issued
debt instrument as if it were issued in satisfaction of the retired debt instrument. If the newly
issued debt instrument has original issue discount, the rule described above applies. Thus, all or
a portion of the interest deductions with respect to original issue discount on the newly issucd
debt instrument are deferred into the five-taxable-year period in which the discharge of
indebtedness income is recognized. Where only a portion of the proceeds of a new issuance are
used by a taxpayer to satisfy outstanding debt, then the deferral rule applies to the portion of the
original issue discount on the newly issued debt instrument that is equal to the portion of the
proceeds of such newly issued instrument used to retire outstanding debt of the taxpayer.

Acceleration of deferred items

Cancellation of indebtedness income and any related deduction for original issue discount
that is deferred by an electing taxpayer (and has not previously been taken into account)
generally is accelerated and taken into income in the taxable year in which the taxpayer: (1) dies,
(2) liquidates or sells substantially all of its assets (including in a title 11 or similar case), (3)
ceases to do business, or (4) or is in similar circumstances. In a case under title 11 or a similar
case, any deferred items are taken into income as of the day before the petition is filed. Deferred
items are accelerated in a case under Title 11 where the taxpayer liquidates, sells substantially all
of its assets, or ceases to do business, but not where a taxpayer reorganizes and emerges from the
Title 11 case. In the case of a pass thru entity, this acceleration rule also applies to the sale,
exchange, or redemption of an interest in the entity by a holder of such interest.
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srships

In the case of a partnership, any income deferred under the provision is allocated to the
partners in the partnership immediately before the discharge of indebtedness in the manner such
amounts would have been included in the distributive shares of such partners under section 704
if such income were recognized at the time of the discharge. Any dccreasc in a partner’s share of
liabilitics as a result of such discharge is not taken into account for purposcs of scction 752 at the
time of the discharge to the extent the deemed distribution under section 752 would causc the
partner to recognizc gain under section 731. Thus, the deemed distribution under scction 752 is
deferred with respect to a partner to the extent it exceeds such partner’s basis. Amounts so
deferred arc taken into account at the same time, and to the cxtent remaining in the same amount,
as income dcferred under the provision is recognized by the partner.

Coordination with scction 108(a) and procedures for clection

‘Where a taxpayer makes the clection provided by the provision, the exclusions provided
by section 108(a)(1)(A), (B), (C), and (D) shall not apply to thc income from the discharge of
indebtedness for the year in which the taxpayer makes the election or any subscquent year.
Thus, for example, an insolvent taxpayer may elect under the provision to defer income from the
discharge of indebtedness rather than excluding such income and reducing tax attributes by a
corresponding amount. The election is to be made on an instrument by instrument basis; once
made, the elcction is irrevocable. A taxpayer makes an election with respect to a debt instrument
by including with its return for the taxable year in which the reacquisition of the debt instrument
occurs a statement that (1) clearly identifics the debt instrument and (2) includes the amount of
. deferred income to which the provision applies and such other information as may be prescribed
by the Secretary. The Secretary is authorized to require reporting of the election (and other
information with respect to the reacquisition) for years subsequent to the year of the
reacquisition.

Regulatory authority

The provision authorizes the Secretary of the Treasury to prescribe such regulations as
may be necessary or appropriate for purposes of applying the provision, including rules
extending the acceleration provisions to other circumstances where appropriate, rules requiring
reporting of the election and such other information as the Secretary may require on returns of
tax for subsequent taxable years, rules for the application of the provision to partnerships, S
corporations, and other pass thru entities, including for the allocation of deferred deductions.

Effective date.—The provision is effective for discharges in taxable years ending after
December 31, 2008.

9. Modifications of rules for original issue discount on certain high yield obligations (sec.
1232 of the conference agreement and sec. 163 of the Code)

Present Law

In general, the issuer of a debt instrument with original issue discount may deduct the
portion of such original issue discount equal to the aggregate daily portions of the original issue
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discount for days during the taxable ycar.”® However, in the case of an applicable high-yicld

discount obligation (an “*AHYDQ") issucd by a corporate issuer: (1) no deduction is allowed for
the “disqualificd portion” of the original issuc discount on such obligation, and (2) the remainder
of the original issue discount on any such obligation is not allowablc as a deduction until paid by

the issuer.”’

An AHYDO is any debt instrument if (1) the maturity date on such instrument is more
than five years from the datc of issuc; (2) the yicld to maturity on such instrument exceeds the
sum of (a) the applicable Federal rate in effect under section 1274(d) for the calendar month in
which the obligation is issued and (b) five percentage points, and (3) such instrument has
“significant original issue discount.” 8 An instrument is treated as having “significant original
issue discount” if the aggregatc amount of interest that would be includible in the gross income
of the holder with respect to such instrument for periods before the close of any accrual period
(as defined in section 1272(a)(5)) ending after the date five ycars after the date of issue, exceeds
the sum of (1) the aggregate amount of interest to be paid under the instrument before the close
of such accrual period, and (2) the product of the issue grice of such instrument (as defined in
sections 1273(b) and 1274(a)) and its yield to maturity. ’

The disqualified portion of the original issue discount on an AHYDO is the lesser of (1)
the amount of original issue discount with respect to such obligation or (2) the portion of the
“total return” on such obligation which bears the same ratio to such total return as the
“disqualified yield” (i.e., the excess of the yield to maturity on the obligation over the applicable
Federal rate 0B)lus six percentage points) on such obligation bears to the yield to maturity on such
obligation.l The term “total return” means the amount which would have been the original
issue discount of the obligation if interest described in section 1273(a)(2) were included in the
stated redemption to maturity.'®" A corporate holder treats the disqualified portion of original
issue discount as a stock distribution for purposes of the dividend received deduction.

House Bill

No provision.

% Sec. 163(e)(1). For purposes of section 163(e)(1), the daily portion of the original issue
discount for any day is determined under section 1272(a) (without regard to paragraph (7) thereof and
without regard to section 1273(a)(3)).

%7 Sec. 163(e)(5).

% Sec. 163(i)(1).

» Sec. 163(i)(2).

10 gec. 163(e)(5)(C).
101 Sec. 163(e)(S)(C)(ii).
12 Qec. 163(e)(5)(B).
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Senate Amendment

No provision.

Conference Agreement

The conference agreement adds a provision that suspends the rules in section 163(e)(5)
for certain obligations issued in a debt-for-debt exchange, including an exchange resulting from a
significant modification of a debt instrument, after August 31, 2008, and before January 1, 2010.

In general, the suspension does not apply to any newly issued debt instrument (including
any debt instrument issued as a result of a significant modification of a debt instrument) that is
issued for an AHYDO. However, any newly issued debt instrument (including any debt
instrument issued as a result of a significant modification of a debt instrument) for which the
AHYDO rules are suspended under the provision is not treated as an AHYDO for purposes ofa
subsequent application of the suspension rule. Thus, for example, if a new debt instrument that
would be an AHYDO under present law is issued in exchange for a debt instrument that is not an
AHYDO, and the provision suspends application of section 163(¢)(5), another new debt
instrument, issued during the suspension period in exchange for the instrument with respect to
which the rule in section 163(e)(5) was suspended, would be eligible for the relief provided by
the provision despite the fact that it is issued for an instrument that is an AHYDO under present
law.

In addition, the suspension does not apply to any newly issued debt instrument (including
any debt instrument issued as a result of a significant modification of a debt instrument) that is
(1) described in section 871(h)(4) (without regard to subparagraph (D) thereof) (i.e., certain
contingent debt) or (2) issued to a person related to the issuer (within the meaning of section
108(e)(4)).

The provision provides authority to the Secretary to apply the suspension rule to periods
after December 31, 2009, where the Secretary determines that such application is appropriate in
light of distressed conditions in the debt capital markets. In addition, the provision grants
authority to the Secretary to use a rate that is higher than the applicable Federal rate for purposes
of applying section 163(e)(5) for obligations issued after December 31, 2009, in taxable years
ending after such date if the Secretary determines that such higher rate is appropriate in light of
distressed conditions in the debt capital markets.

Effective date.—The temporary suspension of section 163(e)(5) applies to obligations
issued after August 31, 2008, in taxable years ending after such date. The additional authority
granted to the Secretary to use a rate higher than the applicable Federal rate for purposes of
applying section 163(e)(5) applies to obligations issued after December 31, 2009, in taxable
years ending after such date.
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10. Special rules applicable to qualified small business stock for 2009 and 2010 (sec. 1241 of
the Senate amendment, sec. 1241 of the conference agreement, and sec. 1202 of the Code)

Present Law

Under present law, individuals may exclude 50 percent (60 percent for certain
empowerment zonc businesses) of the gain from the salc of certain small business stock acquired
at original issuc and held for at least five yt:ar:cz.‘oJ The portion of the gain includible in taxable
income is taxed at a maximum rate of 28 percent under the regular tax.'® A percentage of the
excluded gain is an altcrnative minimum tax prefcrcncc;'05 the portion of the gain includiblc in
alternative minimum taxable income is taxcd at a maximum rate of 28 percent under the
alternative minimum tax.

Thus, under present law, gain from the sale of qualified small business stock is taxed at
effective rates of 14 percent under the regular tax'% and (i) 14.98 percent under the alternative
minimum tax for dispositions before January 1, 2011; (i1) 19.98 percent undcr the alternative
minimum tax for dispositions after December 31, 2010, in the case of stock acquired before
January 1, 2001; and (iii) 17.92 percent under the alternative minimum tax for dispositions after
December 31, 2010, in the case of stock acquired after December 31, 2000.'”

The amount of gain eligible for the exclusion by an individual with respect to any
corporation is the greater of (1) ten times the taxpayer's basis in the stock or (2) $10 million. In
order to qualify as a small business, when the stock is issued, the gross assets of the corporation

may not exceed $50 million. The corporation also must mect certain active trade or business
requirements.

House Bill

No provision.

103 Sec. 1202.
1% Sec. 1(h).

105 Sec. 57(a)(7). In the case of qualified small business stock, the percentage of gain excluded
from gross income which is an alternative minimum tax preference is (i) seven percent in the case of
stock disposed of in a taxable year beginning before 2011; (ii) 42 percent in the case of stock acquired
before January 1, 2001, and disposed of in a taxable year beginning after 2010; and (iii) 28 percent in the
case of stoc k acquired after December 31, 2000, and disposed of in a taxable year beginning after 2010.

19 The 50 percent of gain included in taxable income is taxed at a maximum rate of 28 percent.

197 The amount of gain included in alternative minimum tax is taxed at a maximum rate of 28
percent. The amount so included is the sum of (i) 50 percent (the percentage included in taxable income)
of the total gain and (ii) the applicable preference percentage of the one-half gain that is excluded from
taxable income.
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Senate Amendment

Under the Senate amendment, the percentage exclusion for qualified small business stock
sold by an individual is increased from S0 percent (60 percent for certain empowerment zone
businesses) to 75 percent.

As a result of the increased exclusion, gain from the sale of qualified small business stock
to which the provision applies is taxed at effective rates of seven percent under the regular tax'’
~and 12.88 percent under the alternative minimum tax.'%

Effective date.—The provision is effective for stock issued after the date of enactment and
before January 1, 2011.

Conference Agreement

The conference agreement follows the Senate amendment.

11. Temporary reduction in recognition period for S corporation built-in gains tax (sec.
1261 of the Senate amendment, sec. 1251 of the conference agreement, and sec. 1374 of the
Code)

Present Law

A “small business corporation” (as defined in section 1361(b)) may elect to be treated as
an S corporation. Unlike C corporations, S corporations generally pay no corporate-level tax.
Instead, items of income and loss of an S corporation pass though to its shareholders. Each
shareholder takes into account separately its share of these items on its individual income tax
return.!

A corporate level tax, at the highest marginal rate applicable to corporations (currently 35
percent) is imposed on an S corporation's gain that arose prior to the conversion of the C
corporation to an S corporation and is recognized by the S corporation during the recognition
period, i.e., the first 10 taxable years that the S election is in effect.'!!

Gains recognized in the recognition period are not built-in gains to the extent they are
shown to have arisen while the S election was in effect or are offset by recognized built-in losses.
The built-in gains tax also applies to gains with respect to net recognized built-in gain

1% The 25 percent of gain included in taxable income is taxed at a maximum rate of 28 percent.

'% The 46 percent of gain included in alternative minimum tax is taxed at a maximum rate of 28
percent. Forty-six percent is the sum of 25 percent (the percentage of total gain included in taxable
income) plus 21 percent (the percentage of total gain which is an alternative minimum tax preference).

"0 Sec. 1366.
M Sec, 1374.
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attributable to property received by an S corporation from a C corporation in a carryover basis
transaction.''? The amount of the built-in gains tax is treated as a loss taken into account by the
shareholders in computing their individual income tax.'"

House Bill
No provision.

Senate Amendment

The Senate amendment provides that, for any taxable year beginning in 2009 and 2010,
no tax is imposed on an S corporation under section 1374 if the seventh taxable year in the
corporation’s recognition period preceded such taxable year. Thus, with respect to gain that
arose prior to the conversion of a C corporation to an S corporation, no tax will be imposed
under section 1374 after the seventh taxable year the S corporation election is in effect. In the
case of built-in gain attributable to an asset received by an S corporation from a C corporation in
a carryover basis transaction, no tax will be imposed under section 1374 if such gain is
recognized after the date that is seven years following the date on which such asset was
acquired.'"*

Effective date.—The provision applies to taxable years beginning after December 31,
2008.

Conference Agreement

The conference agreement follows the Senate amendment.
12. Broadband internet access tax credit (sec. 1271 of the Senate amendment)
Present Law

A taxpayer is allowed to recover, through annual depreciation deductions, the cost of
certain property used in a trade or business or for the production of income. The amount of the
depreciation deduction allowed with respect to tangible property for a taxable year is determined
under the modified accelerated cost recovery system (“MACRS”).!"® Under MACRS, different
types of property generally are assigned applicable recovery periods and depreciation methods.
The recovery periods applicable to most tangible personal property (generally tangible property

"2 Sec. 1374(d)(8). With respect to such assets, the recognition period runs from the day on
which such assets were acquired (in lieu of the beginning of the first taxable year for which the
corporation was an S corporation). Sec. 1374(d)(8)(B).

' Sec. 1366(f)(2).
"'* Shareholders will continue to take into account all items of gain and loss under section 1366.

"5 Sec. 168.
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other than residential rental property and nonresidential real property) range from three to 25
years. The depreciation methods generally applicable to tangible personal property are the 200-
percent and 150-percent declining balance methods, switching to the straight-line method for the
taxable year in which the depreciation deduction would be maximized. '

No credit is specifically designed under present law to encourage the development of
qualified broadband expenditures.

House Bill
- No provision.

Senate Amendment

The amendment provides an investment tax credit for “qualified broadband
expenditures.” Qualified broadband expenditures comprise both “current-generation” and “next-
generation” broadband. The provision establishes a 10 percent credit for investment in current-
generation broadband in rural and underserved areas. The provision establishes a 20 percent
credit for investment in current-generation broadband in unserved areas. The provision
establishes a 20 percent credit for investment in next-generation broadband in rural, underserved,
unserved, and residential areas. The basis of qualified property must be reduced by the amount
of credit received. To qualify for the credit, the qualified broadband equipment must be placed
in service after December 31, 2008, and before January 1, 2011.

“Current-generatjon” broadband services are defined as the transmission of signals at a
rate of at least 5 million bits per second to the subscriber and at a rate of at least 1 million bits per
second from the subscriber or wireless technology transmission of signals at a rate of at least 3
million bits per second to the subscriber and at a rate of at least 768 kilobits per second from the
subscriber. “Next-generation” broadband services are defined as the transmission of signals at a
rate of at least 100 million bits per second to the subscriber and at a rate of at least 20 million bits
per second from the subscriber.

Qualified broadband expenditures means the direct or indirect costs properly taken into
account for the taxable year for the purchase or installation of qualified equipment (including
upgrades) and the connection of the equipment to a qualified subscriber.

Qualified broadband expenditures include only the portion of the purchase price paid by
the lessor, in the case of leased equipment, that is attributable to otherwise qualified broadband
expenditures by the lessee. In the case of property that is originally placed in service by a person
and that is sold to the taxpayer and leased back to such person by the taxpayer within three
months after the date that the property was originally placed in service, the property is treated as
originally placed in service by the taxpayer not earlier than the date that the property is used
under the leaseback.

A qualified subscriber, with respect to current-generation broadband services, means any
nonresidential subscriber maintaining a permanent place of business in a rural, underserved, or
unserved area, or any residential subscriber residing in a rural, underserved, or unserved area that
is not a saturated market. A qualified subscriber, with respect to next generation broadband
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services, means any nonresidential subscriber maintaining a permanent place of business in a
rural, underserved, or unserved area, or any residential subscriber.

For this purpose, a rural area is a low-income community designated under section 45D
which is defined as a population census tract located in a with either (1) a poverty rate of at least
20 percent or (2) median family income which does not exceed 80 percent of the greater of
metropolitan area median family income or statewide median family income (for a non-
metropolitan census tract, does not exceed 80 percent of statewide median family income).

An underserved area means a census tract located in an empowerment zone or enterprise
community designated under section 1391, or the District of Columbia Enterprise Zone
established under section 1400, or a renewal community designated under section 1400E, or a
low-income community designated under section 45D.

An unserved area is an area without current-generation broadband service.

A saturated market, for this purpose, means any census tract in which, as of the date of
enactment, current generation broadband services have been provided by a single provider to 85
percent or more of the total potential residential subscribers. The services must be usable at least
a majority of the time during periods of maximum demand, and usable in a manner substantially
the same as services provided through equipment not eligible for the deduction under this
provision.

If current- or next-generation broadband services can be provided through qualified
equipment to both qualified subscribers and to other subscribers, the provision provides that the
expenditures with respect to the equipment are allocated among subscribers to determine the
amount of qualified broad broadband expenditures that may be deducted under the provision.

Qualified equipment means equipment that provides current- or next-generation
broadband services at least a majority of the time during periods of maximum demand to each
subscriber, and in a manner substantially the same as such services are provided by the provider
to subscribers through equipment with respect to which no deduction is allowed under the
provision. Limitations are imposed under the provision on equipment depending on where it
extends, and on certain packet switching equipment, and on certain multiplexing and
demultiplexing equipment.

Expenditures generally are not taken into account for purposes of the credit under the
provision with respect to property used predominantly outside the United States, used
predominantly to furnish lodging, used by a tax-exempt organization (other than in a business
whose income is subject to unrelated business income tax), or used by the United States or a
political subdivision or by a possession, agency or instrumentality thereof or by a foreign person
or entity. The basis of property is reduced by the cost of the property that is taken into account
as a deduction under the provision. Recapture rules are provided. The credit is part of the
general business credit.

Effective date.—The provision is effective for property placed in service after December
31, 2008.

64



-Conference Agreement

The conference agreement does not include the Senate amendment provision.
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C. Fiscal Relief for State and Local Governments

1. De minimis safe harbor exception for tax-exempt interest expense of financial
institutions and modification of small issuer exception to tax-exempt interest expense
allocation rules for financial institutions (secs. 1501 and 1502 of the House bill, secs. 1501
and 1502 of the Senate amendment, secs. 1501 and 1502 of the conference agreement, and

sec. 265 of the Code) .

Present Law

Present law disallows a deduction for interest on indebtedness incurred or continued to
purchase or carry obligations the interest on which is exempt from tax.''® In general, an interest
deduction is disallowed only if the taxpayer has a purpose of using borrowed funds to purchase
or carry tax-exempt obligations; a determination of the taxpayer’s purpose in borrowing funds is
made based on all of the facts and circumstances.""’

Two-percent rule for individuals and certain nonfinancial corporations

In the absence of direct evidence linking an individual taxpayer’s indebtedness with the
purchase or carrying of tax-exempt obligations, the Internal Revenue Service takes the position
that it ordinarily will not infer that a taxpayer’s purpose in borrowing money was to purchase or
carry tax-exempt obligations if the taxpayer’s investment in tax-exempt obligations is
“insubstantial.”''® An individual’s holdings of tax-exempt obligations are presumed to be
insubstantial if during the taxable year the average adjusted basis of the individual’s tax-exempt
obligations is two percent or less of the average adjusted basis of the individual’s portfolio
investments and assets held by the individual in the active conduct of a trade or business.

Similarly, in the case of a corporation that is not a financial institution or a dealer in tax-
exempt obligations, where there is no direct evidence of a purpose to purchase or carry tax-
exempt obligations, the corporation’s holdings of tax-exempt obligations are presumed to be
insubstantial if the average adjusted basis of the corporation’s tax-exempt obligations is two
percent or less of the average adjusted basis of all assets held by the corporation in the active
conduct of its trade or business.

Financial institutions

In the case of a financial institution, the Code generally disallows that portion of the
taxpayer’s interest expense that is allocable to tax-exempt interest.''® The amount of interest that

"6 Sec. 265(a).
-7 See Rev. Proc. 72-18, 1972-1 C.B. 740.
118 Id.

' Sec. 265(b)(1). A “financial institution” is any person that (1) accepts deposits from the
public in the ordinary course of such person’s trade or business and is subject to Federal or State
supervision as a financial institution or (2) is a corporation described in section 585(a)(2). Sec. 265(b)(35).
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is disallowed.is an amount which bears the same ratio to such interest expense as the taxpayer’s
average adjusted bases of tax-exempt obligations acquired after August 7, 1986, bears to the
average adjusted bases for all assets of the taxpayer.

Exception for certain obligations of qualified small issuers

The general rule in section 265(b), denying financial institutions’ interest expense
deductions allocable to tax-exempt obligations, does not apply to “qualified tax-exempt
obligations.”120 Instead, as discussed in the next section, only 20 percent of the interest expense
allocable to “qualified tax-exempt obligations” is disallowed.'?' A “qualified tax-exempt
obligation” is a tax-exempt obligation that (1) is issued after August 7, 1986, by a qualified small
issuer, (2) is not a private activity bond, and (3) is designated by the issuer as qualifying for the
exception from the general rule of section 265(b).

A “qualified small issuer” is an issuer that reasonably anticipates that the amount of tax-
exempt obligations that it will issue during the calendar year will be $10 million or less.'” The
Code specifies the circumstances under which an issuer and all subordinate entities are
aggregated.'” For purposes of the $10 million limitation, an issuer and all entities that issue
obligations on behalf of such issuer are treated as one issuer. All obligations issued by a
subordinate entity are treated as being issued by the entity to which it is subordinate. An entity

- formed (or availed of) to avoid the $10 million limitation and all entities benefiting from the
" device are treated as one issuer.

Composite issues (i.e., combined issues of bonds for different entities) qualify for the

. “qualified tax-exempt obligation” exception only if the requirements of the exception are met
with respect to (1) the comiposite issue as a whole (determined by treating the composite issue as
a single issue) and (2) each separate lot of obligations that is part of the issue (determined by
treating each separate lot of obligations as a separate issue).'** Thus a composite issue may
qualify for the exception only if the composite issue itself does not exceed $10 million, and if
each issuer benefitting from the composite issue reasonably anticipates that it will not issue more
than $10 million of tax-exempt obligations during the calendar year, including through the
composite arrangement.

Treatment of financial institution preference items

Section 291(a)(3) reduces by 20 percent the amount allowable as a deduction with respect
to any financial institution preference item. Financial institution preference items include

120 Sec. 265(b)(3).
2l Secs. 265(b)(3)(A), 291(a)(3) and 291(e)(1).
122 Sec. 265(b)(3)(C).

1

~2

3 Sec. 265(b)(3)(E).

1

N

* Sec. 265(b)(3)(F).
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interest on debt to carry tax-exempt obligations acquired after December 31, 1982, and before
August 8, 1986.' Section 265(b)(3) treats qualified tax-exempt obligations as if they were
acquired on August 7, 1986. As a result, the amount allowable as a deduction by a financial
institution with respect to interest incurred to carry a qualified tax-exempt obligation is reduced
by 20 percent. -

House Bill

Two-percent safe harbor for financial institutions

The provision provides that tax-exempt obligations issued during 2009 or 2010 and held
by a financial institution, in an amount not to exceed two percent of the adjusted basis of the
financial institution’s assets, are not taken into account for the purpose of determining the
portion of the financial institution’s interest expense subject to the pro rata interest disallowance
rule of section 265(b). For purposes of this rule, a refunding bond (whether a current or advance
refunding) is treated as issued on the date of the issuance of the refunded bond (or in the case of
a series of refundings, the original bond).

The provision also amends section 291(e) to provide that tax-exempt obligations issued
during 2009 and 2010, and not taken into account for purposes of the calculation of a financial
institution’s interest expense subject to the pro rata interest disallowance rule, are treated as
having been acquired on August 7, 1986. As a result, such obligations are financial institution
preference items, and the amount allowable as a deduction by a financial institution with respect
to interest incurred to carry such obligations is reduced by 20 percent.

Modifications to qualified small issuer exception

With respect to tax-exempt obligations issued during 2009 and 2010, the provision
increases from $10 million to $30 million the annual limit for qualified small issuers.

In addition, in the case of “qualified financing issue” issued in 2009 or 2010, the
provision applies the $30 million annual volume limitation at the borrower level (rather than at
the level of the pooled financing issuer). Thus, for the purpose of applying the requirements of
the section 265(b)(3) qualified small issuer exception, the portion of the proceeds of a qualified
financing issue that are loaned to a “qualified borrower” that participates in the issue are treated
as a separate issue with respect to which the qualified borrower is deemed to be the issuer.

A “qualified financing issue” is any composite, pooled or other conduit financing issue
the proceeds of which are used directly or indirectly to make or finance loans to one or more
ultimate borrowers all of whom are qualified borrowers. A “qualified borrower” means (Da
State or political subdivision of a State or (2) an organization described in section 501(c)(3) and
exempt from tax under section 501(a). Thus, for example, a $100 million pooled financing issue
that was issued in 2009 could qualify for the section 265(b)(3) exception if the proceeds of such
issue were used to make four equal loans of $25 million to four qualified borrowers. However, if

1 Qec. 291(e)(1).
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(1) more than $30 million were loaned to any qualified borrower, (2) any borrower were not a
qualified borrower, or (3) any borrower would, if it were the issuer of a separate issue in an
amount equal to the amount loaned to such borrower, fail to meet any of the other requirements
of section 265(b)(3), the entire $100 million pooled financing issue would fail to qualify for the

exception.

For purposes of determining whether an issuer meets the requirements of the small issuer
exception, qualified 501(c)(3) bonds issued in 2009 or 2010 are treated as if they were issued by
the 501(c)(3) organization for whose benefit they were issued (and not by the actual issuer of
such bonds). In addition, in the case of an organization described in section 501(c)(3) and
exempt from taxation under section 501(a), requirements for “qualified financing issues” shall be
applied as if the section 501(c)(3) organization were the issuer. Thus, in any event, an
organization described in section 501(c)(3) and exempt from taxation under section 501(a) shall
be limited to the $30 million per issuer cap for qualified tax exempt obligations described in
section 265(b)(3).

Effective Date.—The provisions are effective for obligations issued after December 31,
2008.

Senate Amendment

The Senate amendment is the same as the House bill.

Conference Agreement

The conference agreement follows the House bill and the Senate amendment.

2. Temporary modification of alternative minimum tax limitations on tax-exempt bonds
. (sec. 1503 of the House bill, sec. 1503 of the Senate amendment, sec. 1503 of the conference
agreement, and secs. 56 and 57 of the Code)

Present Law

Present law imposes an alternative minimum tax (“AMT”) on individuals and
corporations. AMT is the amount by which the tentative minimum tax exceeds the regular
income tax. The tentative minimum tax is computed based upon a taxpayer’s alternative
minimum taxable income (“AMTI”). AMTI is the taxpayer’s taxable income modified to take
into account certain preferences and adjustments. One of the preference items is tax-exempt
interest on certain tax-exempt bonds issued for private activities (sec. 57(a)(5)). Also, in the case
of a corporation, an adjustment based on current earnings is determined, in part, by taking into
account 75 percent of items, including tax-exempt interest, that are excluded from taxable
income but included in the corporation’s earnings and profits (sec. 56(g)(4)(B)).

House Bill

The House bill provides that tax-exempt interest on private activity bonds issued in 2009
and 2010 is not an item of tax preference for purposes of the alternative minimum tax and
interest on tax exempt bonds issued in 2009 and 2010 is not included in the corporate adjustment
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based on current earnings. For these purposes, a refunding bond is treated as issued on the date
of the issuance of the refunded bond (or in the case of a series of refundings, the original bond).

Effective date.—The provision applies to interest on bonds issued after December 31,
2008.

Senate Amendment

The Senate amendment is the same as the House bill.

Conference Agreement

The conference agreement provides that tax-exempt interest on private activity bonds
issued in 2009 and 2010 is not an item of tax preference for purposes of the alternative minimum
tax and interest on tax exempt bonds issued in 2009 and 2010 is not included in the corporate
adjustment based on current earnings. For these purposes, a refunding bond is treated as issued
on the date of the issuance of the refunded bond (or in the case of a series of refundings, the
original bond).

The conference agreement also provides that tax-exempt interest on private activity
bonds issued in 2009 and 2010 to currently refund a private activity bond issued after December
31, 2003, and before January 1, 2009, is not an item of tax preference for purposes of the
alternative minimum tax. Also tax-exempt interest on bonds issued in 2009 and 2010 to
currently refund a bond issued after December 31, 2003, and before January 1, 2009, is not
included in the corporate adjustment based on current earnings.

Effective date.—The provision applies to interest on bonds issued after December 31,
2008.

3. Temporary expansion of availability of industrial development bonds to facilities
creating intangible property and other modifications (sec. 1301 of the Senate amendment,
sec. 1301 of the conference agreement, and sec. 144(a) of the Code)

Present Law

Qualified small issue bonds (commonly referred to as “industrial development bonds™ or

“small issue IDBs”) are tax-exempt bonds issued by State and local governments to finance
private business manufacturing facilities (including certain directly related and ancillary
facilities) or the acquisition of land and equipment by certain farmers. In both instances, these
~ bonds are subject to limits on the amount of financing that may be provided, both for a single

~ borrowing and in the aggregate. In general, no more than $1 million of small-issue bond
financing may be outstanding at any time for property of a business (including related parties)
located in the same municipality or county. Generally, this $1 million limit may be increased to
$10 million if, in addition to outstanding bonds, all other capital expenditures of the business
(including related parties) in the same municipality or county are counted toward the limit over a
six-year period that begins three years before the issue date of the bonds and ends three years
after such date. Outstanding aggregate borrowing is limited to $40 million per borrower
(including related parties) regardless of where the property is located.
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The Code permits up to $10 million of capital expenditures to be disregarded, in effect
increasing from $10 million to $20 million the maximum allowable amount of total capital
expenditures by an eligible business in the same municipality or county. However, no more than
$10 million of bond financing may be outstanding at any time for property of an eligible business
(including related parties) located in the same municipality or county. Other limits (e.g., the $40
million per borrower limit) also continue to apply.

A manufacturing facility is any facility which is used in the manufacturing or production
of tangible personal property (including the processing resulting in a change in the condition of
such property). Manufacturing facilities include facilities that are directly related and ancillary
to a manufacturing facility (as described in the previous sentence) if (1) such facilities are
located on the same site as the manufacturing facility and (2) not more than 25 percent of the net
proceeds of the issue are used to provide such facilities.'?

House Bill
No provision.

Senate Amendment

In general

For bonds issued-after the date of enactment and before January 1, 2011, the provision
expands the definition of manufacturing facilities to mean any facility that is used in the
manufacturing, creation, or production of tangible property or intangible property (within the
meaning of section 197(d)(1)(C)(iii)). For this purpose, intangible property means any patent,
copyright, formula, process, design, knowhow, format, or other similar item. It is intended to
include among other items, the creation of computer software, and intellectual property
associated bio-tech and pharmaceuticals.

In lieu of the directly related and ancillary test of present law, the provision provides a
special rule for bonds issued after the date of enactment and before January 1, 2011. For these
bonds, the provision provides that facilities that are functionally related and subordinate to the
manufacturing facility are treated as a manufacturing facility and the 25 percent of net proceeds

126 The 25 percent restriction was enacted by the Technical and Miscellaneous Tax Act of 1988
because of concern over the scope of the definition of manufacturing facility. See H.R. Rpt. No. 100-795
(1988). The amendment was intended to clarify that while the manufacturing facility definition does not
preclude the financing of ancillary activities, the 25 percent restriction was intended to limit the use of
bond proceeds to finance facilities other than for “core manufacturing.” The conference agreement
followed the House bill, which the conference report described as follows: “The House bill clarifies that
up to 25 percent of the proceeds of a qualified small issue may be used to finance ancillary activities
which are carried out at the manufacturing site. All such ancillary activities must be subordinate and
integral to the manufacturing process.”

71



restriction does not apply to such facilities.'” Functionally related and subordinate facilities
must be located on the same site as the manufacturing facility.

Effective date

The provision is effective for bonds issued after the date of enactment and before January
1,2011.

Conference Agreement

The conference agreement follows the Senate amendment.

4. Qualified school construction bonds (sec. 1511 of the House bill, sec. 1521 of the Senate
amendment, sec. 1521 of the conference agreement, and new sec. S4F of the Code)

Present Law

Tax-exempt bonds

Interest on State and local governmental bonds generally is excluded from gross income
for Federal income tax purposes if the proceeds of the bonds are used to finance direct activities
of these governmental units or if the bonds are repaid with revenues of the governmental units.
These can include tax-exempt bonds which finance public schools.'”® An issuer must file with
the Internal Revenue Service certain information about the bonds issued in order for that bond
issue to be tax-exempt.'* Generally, this information return is required to be filed no later than
the 15th day of the second month after the close of the calendar quarter in which the bonds were
issued.

The tax exemption for State and local bonds does not apply to any arbitrage bond.”*® An
arbitrage bond is defined as any bond that is part of an issue if any proceeds of the issue are
reasonably expected to be used (or intentionally are used) to acquire higher yielding investments
or to replace funds that are used to acquire higher yielding investments.’’ In general, arbitrage
profits may be earned only during specified periods (e.g., defined “temporary periods”) before
funds are needed for the purpose of the borrowing or on specified types of investments (e.g.,

' The provision is based in part on a similar rule applicable to exempt facility bonds. Treas.

" Reg. sec. 1.103-8(a)(3) provides: “(3) Functionally related and subordinate. An exempt facility includes
any land, building, or other property functionally related and subordinate to such facility. Property is not
functionally related and subordinate to a facility if it is not of a character and size commensurate with the
character and size of such facility.”

128 Sec. 103.

2 Sec. 149(e).

1% Sec. 103(a) and (b)(2).
Bl Sec. 148.
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“reasonably required reserve or replacement funds”). Subject to limited exceptions, investment
profits that are earned during these periods or on such investments must be rebated to the Federal

Government.

Qualified zone academyv bonds

As an alternative to traditional tax-exempt bonds, States and local governments were
given the authority to issue “qualified zone academy bonds.”'** A total of $400 million of
qualified zone academy bonds is authorized to be issued annually in calendar years 1998 through
2009. The $400 million aggregate bond cap is allocated each year to the States according to their
respective populations of individuals below the poverty line. Each State, in turn, allocates the
credit authority to qualified zone academies within such State.

A taxpayer holding a qualified zone academy bond on the credit allowance date is
entitled to a credit. The credit is includible in gross income (as if it were a taxable interest
payment on the bond), and may be claimed against regular income tax and alternative minimum
tax liability.

The Treasury Department sets the credit rate at a rate estimated to allow issuance of
qualified zone academy bonds without discount and without interest cost to the issuer.'” The
Secretary determines credit rates for tax credit bonds based on general assumptions about credit
quality of the class of potential eligible issuers and such other factors as the Secretary deems
appropriate. The Secretary may determine credit rates based on general credit market yield
indexes and credit ratings. The maximum term of the bond is determined by the Treasury

‘Department, so that the present value of the obligation to repay the principal on the bond is 50
percent of the face value of the bond.

“Qualified zone academy bonds” are defined as any bond issued by a State or local
‘government, provided that (1) at least 95 percent of the proceeds are used for the purpose of
renovating, providing equipment to, developing course materials for use at, or training teachers
and other school personnel in a “qualified zone academy” and (2) private entities have promised
to contribute to the qualified zone academy certain equipment, technical assistance or training,
employee services, or other property or services with a value equal to at least 10 percent of the
bond proceeds.

A school is a “qualified zone academy” if (1) the school is a public school that provides
education and training below the college level, (2) the school operates a special academic
program in cooperation with businesses to enhance the academic curriculum and increase
graduation and employment rates, and (3) either (a) the school is located in an empowerment
zone or enterprise community designated under the Code, or (b) it is reasonably expected that at

132 Gec. 1397E.

3 Given the differences in credit quality and other characteristics of individual issuers, the
Secretary cannot set credit rates in a manner that will allow each issuer to issue tax credit bonds at par.

73



least 35 percent of the students at the school will be eligible for free or reduced-cost lunches
under the school lunch program established under the National School Lunch Act.

The arbitrage requirements which generally apply to interest-bearing tax-exempt bonds
also generally apply to qualified zone academy bonds. In addition, an issuer of qualified zone
academy bonds must reasonably expect to and actually spend 100 percent of the proceeds of
such bonds on qualified zone academy property within the three years period that begins on the
date of issuance. To the extent less than 100 percent of the proceeds are used to finance
qualified zone academy property during the three years spending period, bonds will continue to
qualify as qualified zone academy bonds if unspent proceeds are used within 90 days from the
end of such three years period to redeem any nonqualified bonds. The three years spending
period may be extended by the Secretary if the issuer establishes that the failure to meet the
spending requirement is due to reasonable cause and the related purposes for issuing the bonds
will continue to proceed with due diligence.

Two special arbitrage rules apply to qualified zone academy bonds. First, available
project proceeds invested during the three-year period beginning on the date of issue are not
subject to the arbitrage restrictions (i.e., yield restriction and rebate requirements). Available
project proceeds are proceeds from the sale of an issue of qualified zone academy bonds, less
issuance costs (not to exceed two percent) and any investment earnings on such proceeds. Thus,
available project proceeds invested during the three-year spending period may be invested at
unrestricted yields, but the earnings on such investments must be spent on qualified zone
academy property. Second, amounts invested in a reserve fund are not subject to the arbitrage

‘restrictions to the extent: (1) such fund is funded at a rate not more rapid than equal annual
installments; (2) such fund is funded in a manner reasonably expected to result in an amount not
greater than an amount necessary to repay the issue; and (3) the yield on such fund is not greater
than the average annual interest rate of tax-exempt obligations having a term of 10 years or more
that are issued during the month the qualified zone academy bonds are issued.

Issuers of qualified zone academy bonds are required to report issuance to the Internal
Revenue Service in a manner similar to the information returns required for tax-exempt bonds.

House Bill

In general

The provision creates a new category of tax-credit bonds: qualified school construction
bonds. Qualified school construction bonds must meet three requirements: (1) 100 percent of the
available project proceeds of the bond issue is used for the construction, rehabilitation, or repair
of a public school facility or for the acquisition of land on which such a bond-financed facility is
to be constructed; (2) the bond is issued by a State or local government within which such school
is located; and (3) the issuer designates such bonds as a qualified school construction bond.

National limitation

There is a national limitation on qualified school construction bonds of $11 billion for
calendar years 2009 and 2010, respectively. Allocations of the national limitation of qualified
school construction bonds are divided between the States and certain large school districts. The
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States receive 60 percent of the national limitation for a calendar year and the remaining 40
percent of the national limitation for a calendar year is allocated to certain of the largest school

districts.

Allocation to the States

Generally allocations are made to the States under the 60 percent allocation according to
their respective populations of children aged five through seventeen. However, the Secretary of
the Treasury shall adjust the annual allocations among the States to ensure that for each State the
sum of its allocations under the 60 percent allocation plus any allocations to large educational
agencies within the States is not less than a minimum percentage. A State’s minimum
percentage for a calendar year is a product of 1.68 and the minimum percentage described in
section 1124(d) of the Elementary and Secondary Education Act of 1965 for such State for the
most recent fiscal year ending before such calendar year.

For allocation purposes, a State includes the District of Columbia and any possession of
the United States. The provision provides a special allocation for possessions of the United
States other than Puerto Rico under the 60 percent share of the national limitation for States.
Under this special rule an allocation to a possession other than Puerto Rico is made on the basis
of the respective populations of individuals below the poverty line (as defined by the Office of
Management and Budget) rather than respective populations of children aged five through
seventeen. This special allocation reduces the State allocation share of the national limitation
otherwise available for allocation among the States. Under another special rule the Secretary of
the Interior may allocate $200 million of school construction bonds for 2009 and 2010,
respectively, to Indian schools. This special allocation for Indian schools is to be used for
purposes of the construction, rehabilitation, and repair of schools funded by the Bureau of Indian
Affairs. For purposes of such allocations Indian tribal governments are qualified issuers. The
special allocation for Indian schools does not reduce the State allocation share of the national
limitation otherwise available for allocation among the States.

If an amount allocated under this allocation to the States is unused for a calendar year it
may be carried forward by the State to the next calendar year.

Allocation to large school districts

The remaining 40 percent of the national limitation for a calendar year is allocated by the
Secretary of the Treasury among local educational agencies which are large local educational
agencies for such year. This allocation is made in proportion to the respective amounts each
agency received for Basic Grants under subpart 2 of Part A of Title I of the Elementary and
Secondary Education Act of 1965 for the most recent fiscal year ending before such calendar
year. Any unused allocation of any agency within a State may be allocated by the agency to
such State. With respect to a calendar year, the term large local educational agency means any
local educational agency if such agency is: (1) among the 100 local educational agencies with the
largest numbers of children aged 5 through 17 from families living below the poverty level, or
(2) one of not more than 25 local educational agencies (other than in 1, immediately above) that
the Secretary of Education determines are in particular need of assistance, based on a low level
of resources for school construction, a high level of enrollment growth, or other such factors as
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the Secretary of Education deems appropriate. If any amount allocated to large local edupational
agency is unused for a calendar year the agency may reallocate such amount to the State in
which the agency is located.

The provision makes qualified schoel construction bonds a type of qualified tax credit
bond for purposes of section 54A. In addition, qualified school construction bonds may be
issued by Indian tribal governments only to the extent such bonds are issued for purposes that
- satisfy the present law requirements for tax-exempt bonds issued by Indian tribal governments
- (i.e., essential governmental functions and certain manufacturing purposes).

The provision requires 100 percent of the available project proceeds of qualified school
construction bonds to be used within the three-year period that begins on the date of issuance.
Available project proceeds are proceeds from the sale of the issue less issuance costs (not to
exceed two percent) and any investment earnings on such sale proceeds. To the extent less than
100 percent of the available project proceeds are used to finance qualified purposes during the
three-year spending period, bonds will continue to qualify as qualified school construction bonds
if unspent proceeds are used within 90 days from the end of such three-year period to redeem
bonds. The three-year spending period may be extended by the Secretary upon the issuer’s

‘request demonstrating that the failure to satisfy the three-year requirement is due to reasonable
cause and the projects-will continue to proceed with due diligence.

Qualified school construction bonds generally are subject to the arbitrage requirements of
section 148. However, available project proceeds invested during the three-year spending period
are not subject to the arbitrage restrictions (i.e., yield restriction and rebate requirements). In
addition, amounts invested in a reserve fund are not subject to the arbitrage restrictions to the
extent: (1) such fund is funded at a rate not more rapid than equal annual installments; (2) such
fund is funded in a manner reasonably expected to result in an amount not greater than an
amount necessary to repay the issue; and (3) the yield on such fund is not greater than the
average annual interest rate of tax-exempt obligations having a term of 10 years or more that are
issued during the month the qualified school construction bonds are issued.

The maturity of qualified school construction bonds is the term that the Secretary
estimates will result in the present value of the obligation to repay the principal on such bonds
being equal to 50 percent of the face amount of such bonds, using as a discount rate the average
annual interest rate of tax-exempt obligations having a term of 10 years or more that are issued
during the month the qualified school construction bonds are issued. ' '

As with present-law tax credit bonds, the taxpayer holding qualified school construction
bonds on a credit allowance date is entitled to a tax credit. The credit rate on the bonds is set by
the Secretary at a rate that is 100 percent of the rate that would permit issuance of such bonds
without discount and interest cost to the issuer. The amount of the tax credit is determined by
multiplying the bond’s credit rate by the face amount on the holder’s bond. The credit accrues
quarterly, is includible in gross income (as if it were an interest payment on the bond), and can
be claimed against regular income tax liability and alternative minimum tax liability. Unused
credits may be carried forward to succeeding taxable years. In addition, credits may be separated
from the ownership of the underlying bond in a manner similar to the manner in which interest
coupons can be stripped from interest-bearing bonds. '
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Issuers of qualified school construction bonds are required to certify that the financial
disclosure requirements and applicable State and local law requirements governing conflicts of
interest are satisfied with respect to such issue, as well as any other additional conflict of interest
rules prescribed by the Secretary with respect to any Federal, State, or local government official
directly involved with the issuance of qualified school construction bonds. :

Effective date
The provision is effective for bonds-issued after December 31, 2008.

Senate Amendment

In general

The Senate amendment is the same as the House bill.

National limitation

" There is a national limitation on qualified school construction bonds of $5 billion for
calendar years 2009 and 2010, respectively. Also, allocations of the national limitation of
qualified school construction bonds are divided between the States with no special allocations to
certain large school districts. ' - '

Allocation to the States

_ The allocations are made to the States according to their respective populations of -
children aged five through seventeen. However, the Secretary of the Treasury shall adjust the
annual allocations among the States to ensure that for each State is not less than a minimum
- percentage. A State’s minimum percentage for a calendar year is calculated by dividing (1) the
amount the State is eligible to receive under section 1124(d) of the Elementary and Secondary
Education Act of 1965 for such State for the most recent fiscal year ending before such calendar
'year by (2) the amount all States are eligible to received under section 1124(d) of the Elementary
and Secondary Education Act of 1965 for such fiscal year, and then multiplying the result by
100. '

Allocation to large school districts

No portion of the national limitation for a-calendar year is allocated by the Secretary of
the Treasury among local educational agencies which are large local educational agencies for
such year. ' .

Effective Date

The provision is effective for obligations issued after the date of enactment.
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Conference Agreement

In general

The provision creates a new category of tax-credit bonds: qualified school construction
bonds. Qualified school construction bonds must meet three requirements: (1) 100 percent of the
available project proceeds of the bond issue is used for the construction, rehabilitation, or repair
of a public school facility or for the acquisition of land on which such a bond-financed facility is
to be constructed; (2) the bond is issued by a State or local government within which such school
is located; and (3) the issuer designates such bonds as a qualified school construction bond.

National limitation

There is a national limitation on qualified school construction bonds of $11 billion for
calendar years 2009 and 2010, respectively.

Allocation to the States

The national limitation is tentatively allocated among the States in proportion to
respective amounts each such State is eligible to receive under section 1124 of the Elementary
and Secondary Education Act of 1965 for the most recent fiscal year ending before such calendar
year. The amount each State is allocated under the above formula is then reduced by the amount
received by any local large educational agency within the State.

For allocation purposes, a State includes the District of Columbia and any possession of
the United States. The provision provides a special allocation for possessions of the United
States other than Puerto Rico under the national limitation for States. Under this special rule an
allocation to a possession other than Puerto Rico is made on the basis of the respective
populations of individuals below the poverty line (as defined by the Office of Management and
Budget) rather than respective populations of children aged five through seventeen. This special
- allocation reduces the State allocation share of the national limitation otherwise available for -
allocation among the States. Under another special rule the Secretary of the Interior may allocate
$200 million of school construction bonds for 2009 and 2010, respectively, to Indian schools.
This special allocation for Indian schools is to be used for purposes of the construction,
rehabilitation, and repair of schools funded by the Bureau of Indian Affairs. For purposes of
such allocations Indian tribal governments are qualified issuers. The special allocation for Indian
schools does not reduce the State allocation share of the national limitation otherwise available

- for allocation among the States. :

If an amount allocated under this allocation to the States is unused for a calendar year it
may be carried forward by the State to the next calendar year.

Allocation to large school districts

Forty percent of the national limitation is allocated among large local educational
agencies in proportion to the respective amounts each agency received under section 1124 of the
Elementary and Secondary Education Act of 1965 for the most recent fiscal year ending before
such calendar year. Any unused allocation of any agency within a State may be allocated by the
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agency to such State. With respect to a calendar year, the term large local educational agency
means any local educational agency if such agency is: (1) among the 100 local educational
agencies with the largest numbers of children aged 5 through 17 from families living below the
poverty level, or (2) one of not more than 25 local educational agencies (other than in I,
immediately above) that the Secretary of Education determines are in particular need of
assistance, based on a low level of resources for school construction, a high level of enrollment
growth, or other such factors as the Secretary of Education deems appropriate. If any amount
allocated to large local educational agency is unused for a calendar year the agency may
reallocate such amount to the State in which the agency is located.

Application of qualified tax credit bond rules

The provision makes qualified school construction bonds a type of qualified tax credit
bond for purposes of section 54A. In addition, qualified school construction bonds may be
issued by Indian tribal governments only to the extent such bonds are issued for purposes that
satisfy the present law requirements for tax-exempt bonds issued by Indian tribal governments
(i.e., essential governmental functions and certain manufacturing purposes).

The provision requires 100 percent of the available project proceeds of qualified school
construction bonds to be used within the three-year period that begins on the date of issuance.
Available project proceeds are proceeds from the sale of the issue less issuance costs (not to
exceed two percent) and any investment earnings on such sale proceeds. To the extent less than
100 percent of the available project proceeds are used to finance qualified purposes during the
three-year spending period, bonds will continue to qualify as qualified school construction bonds
if unspent proceeds are used within 90 days from the end of such three-year period to redeem
bonds. The three-year spending period may be extended by the Secretary upon the issuer’s
request demonstrating that the failure to satisfy the three-year requirement is due to reasonable
cause and the projects will continue to proceed with due diligence.

Qualified school construction bonds generally are subject to the arbitrage requirements of
section 148. However, available project proceeds invested during the three-year spending period
are not subject to the arbitrage restrictions (i.e., yield restriction and rebate requirements). In
addition, amounts invested in a reserve fund are not subject to the arbitrage restrictions to the
extent: (1) such fund is funded at a rate not more rapid than equal annual installments; (2) such
fund is funded in a manner reasonably expected to result in an amount not greater than an
amount necessary to repay the issue; and (3) the yield on such fund is not greater than the
average annual interest rate of tax-exempt obligations having a term of 10 years or more that are
issued during the month the qualified school construction bonds are issued.

The maturity of qualified school construction bonds is the term that the Secretary
estimates will result in the present value of the obligation to repay the principal on such bonds
being equal to 50 percent of the face amount of such bonds, using as a discount rate the average
annual interest rate of tax-exempt obligations having a term of 10 years or more that are issued
during the month the qualified school construction bonds are issued.

As with present-law tax credit bonds, the taxpayer holding qualified school construction
bonds on a credit allowance date is entitled to a tax credit. The credit rate on the bonds is set by
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the Secretary at a rate that is 100 percent of the rate that would permit issuance of such bonds
without discount and interest cost to the issuer. The amount of the tax credit is determined by
multiplying the bond’s credit rate by the face amount on the holder’s bond. The credit accrues
quarterly, is includible in gross income (as if it were an interest payment on the bond), and can
be claimed against regular income tax liability and alternative minimum tax liability. Unused
credits may be carried forward to succeeding taxable years. In addition, credits may be separated
from the ownership of the underlying bond in a manner similar to the manner in which interest
coupons can be stripped from interest-bearing bonds.

Issuers of qualified school construction bonds are required to certify that the financial
disclosure requirements and applicable State and local law requirements governing conflicts of
interest are satisfied with respect to such issue, as well as any other additional conflict of interest
rules prescribed by the Secretary with respect to any Federal, State, or local government official
directly involved with the issuance of qualified school construction bonds.

Effective date
The provision is effective for obligations issued after the date of enactment.

5. Extend and expand qualified zone academy bonds (sec. 1512 of the House bill, sec. 1522
of the Senate amendment, sec. 1522 of the conference agreement, and sec. 54E of the Code)

Present Law

Tax-exempt bonds

Interest on State and local governmental bonds generally is excluded from gross income
for Federal income tax purposes if the proceeds of the bonds are used to finance direct activities
of these governmental units or if the bonds are repaid with revenues of the governmental units.
These can include tax-exempt bonds which finance public schools.** An issuer must file with
the Internal Revenue Serv1ce certain information about the bonds issued in order for that bond
issue to be tax-exempt.'? > Generally, this information return is required to be filed no later the
15th day of the second month after the close of the calendar quarter in which the bonds were
issued.

The tax exemption for State and local bonds does not apply to any arbitrage bond."® An
arbitrage bond is defined as any bond that is part of an issue if any proceeds of the issue are
reasonably expected to be used (or intentionally are used) to acquire higher yielding investments
or to replace funds that are used to acquire higher yielding investments.”’ In general, arbitrage

4 Sec. 103.
5 Sec. 149(e).
16 Sec. 103(a) and (b)(2).

37 Sec. 148.
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profits may be earned only during specified periods (e.g., defined “temporary periods”) before
funds are needed for the purpose of the borrowing or on specified types of investments (e.g.,
“reasonably required reserve or replacement funds”). Subject to limited exceptions, investment
profits that are earned during these periods or on such investments must be rebated to the Federal

Government.

Qualified zone academy bonds

As an alternative to traditional tax-exempt bonds, States and local governments were
given the authority to issue “qualified zone academy bonds.”'*® A total of $400 million of
qualified zone academy bonds is authorized to be issued annually in calendar years 1998 through
2009. The $400 million aggregate bond cap is allocated each year to the States according to their
respective populations of individuals below the poverty line. Each State, in turn, allocates the
credit authority to qualified zone academies within such State.

A taxpayer holding a qualified zone academy bond on the credit allowance date is
entitled to a credit. The credit is includible in gross income (as if it were a taxable interest
payment on the bond), and may be claimed against regular income tax and alternative minimum
tax liability.

The Treasury Department sets the credit rate at a rate estimated to allow issuance of
qualified zone academy bonds without discount and without interest cost to the issuer.”” The
Secretary determines credit rates for tax credit bonds based on general assumptions about credit
quality of the class of potential eligible issuers and such other factors as the Secretary deems
appropriate. The Secretary may determine credit rates based on general credit market yield
indexes and credit ratings. The maximum term of the bond is determined by the Treasury
Department, so that the present value of the obligation to repay the principal on the bond is 50
percent of the face value of the bond.

“Qualified zone academy bonds” are defined as any bond issued by a State or local
government, provided that (1) at least 95 percent of the proceeds are used for the purpose of
renovating, providing equipment to, developing course materials for use at, or training teachers .
and other school personnel in a “qualified zone academy” and (2) private entities have promised
to contribute to the qualified zone academy certain equipment, technical assistance or training,
employee services, or other property or services with a value equal to at least 10 percent of the
bond proceeds. '

A school is a “qualified zone academy” if (1) the school is a public school that provides
education and training below the college level, (2) the school operates a special academic
program in cooperation with businesses to enhance the academic curriculum and increase
graduation and employment rates, and (3) either (a) the school is located in an empowerment

1% See secs. 54E and 1397E.

'*% Given the differences in credit quality and other characteristics of individual issuers, the
Secretary cannot set credit rates in a manner that will allow each issuer to issue tax credit bonds at par.
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zone or enterprise community designated under the Code, or (b) it is reasonably expected that at
least 35 percent of the students at the school will be eligible for free or reduced-cost lunches
under the school lunch program established under the National School Lunch Act.

The arbitrage requirements which generally apply to interest-bearing tax-exempt bonds
also generally apply to qualified zone academy bonds. In addition, an issuer of qualified zone
academy bonds must reasonably expect to and actually spend 100 percent or more of the
proceeds of such bonds on qualified zone academy property within the three-year period that
begins on the date of issuance. To the extent less than 100 percent of the proceeds are used to
finance qualified zone academy property during the three-year spending period, bonds will
continue to qualify as qualified zone academy bonds if unspent proceeds are used within 90 days
from the end of such three-year period to redeem any nonqualified bonds. The three-year
spending period may be extended by the Secretary if the issuer establishes that the failure to meet
the spending requirement is due to reasonable cause and the related purposes for issuing the
bonds will continue to proceed with due diligence.

Two special arbitrage rules apply to qualified zone academy bonds. First, available
project proceeds invested during the three-year period beginning on the date of issue are not
subject to the arbitrage restrictions (i.e., yield restriction and rebate requirements). Available
project proceeds are proceeds from the sale of an issue of qualified zone academy bonds, less
issuance costs (not to exceed two percent) and any investment earnings on such proceeds. Thus,
available project proceeds invested during the three-year spending period may be invested at
unrestricted yields, but the earnings on such investments must be spent on qualified zone
academy property. Second, amounts invested in a reserve fund are not subject to the arbitrage
restrictions to the extent: (1) such fund is funded at a rate not more rapid than equal annual
installments; (2) such fund is funded in a manner reasonably expected to result in an amount not
greater than an amount necessary to repay the issue; and (3) the yield on such fund is not greater
than the average annual interest rate of tax-exempt obligations having a term of 10 years or more
that are issued during the month the qualified zone academy bonds are issued.

Issuers of qualified zone academy bonds are required to report issuance to the Internal
Revenue Service in a manner similar to the information returns required for tax-exempt bonds.

House Bill

In general

The provision extends and expands the present-law qualified zone academy bond
program. The provision authorizes issuance of up to $1.4 billion of qualified zone academy
bonds annually for 2009 and 2010, respectively.

Effective date
The provision applies to obligations issued after December 31, 2008.

Senate Amendment

The Senate amendment is the same as the House bill.
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Conference Agreement

The conference agreement follows the House bill and the Senate amendment.

6. Build America bonds (sec. 1521 of the House bill, sec. 1531 of the Senate amendment,
sec. 1531 of the conference agreement, and new secs. S4AA and 6431 of the Code)

Present Law

In general

Under present law, gross income does not include interest on State or local bonds. State
and local bonds are classified generally as either governmental bonds or private activity bonds.
Governmental bonds are bonds the proceeds of which are primarily used to finance
governmental functions or which are repaid with governmental funds. Private activity bonds are
bonds in which the State or local government serves as a conduit providing financing to
nongovernmental persons (e.g., private businesses or individuals). The exclusion from income
for State and local bonds does not apply to private activity bonds, unless the bonds are issued for
certain permitted purposes (“qualified private activity bonds”) and other Code requirements are

met.

Private activity bonds

The Code defines a private activity bond as any bond that satisfies (1) the private
business use test and the private security or payment test (“the private business test”); or (2) “the
private loan financing test.”'*°

Private business test

Under the private business test, a bond is a private activity bond if it is part of an issue in
which:

1. More than 10 percent of the proceeds of the issue (including use of the bond-financed
property) are to be used in the trade or business of any person other than a
governmental unit (“private business use”); and

2. More than 10 percent of the payment of principal or interest on the issue is, directly or
indirectly, secured by (a) property used or to be used for a private business use or (b)
to be derived from payments in respect of property, or borrowed money, used or to be
used for a private business use (“private payment test”).'"!

140 Sec. 141.

! The 10 percent private business test is reduced to five percent in the case of private business
uses (and payments with respect to such uses) that are unrelated to any governmental use being financed

by the issue.
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A bond is not a private activity bond unless both parts of the private business test (i.e., the
private business use test and the private payment test) are met. Thus, a facility that is 100
percent privately used does not cause the bonds financing such facility to be private activity
bonds if the bonds are not secured by or paid with private payments. For example, land
improvements that benefit a privately-owned factory may be financed with governmental bonds
if the debt service on such bonds is not paid by the factory owner or other private parties.

Private loan financing test

A bond issue satisfies the private loan financing test if proceeds exceeding the lesser of
$5 million or five percent of such proceeds are used directly or indirectly to finance loans to one
or more nongovernmental persons. Private loans include both business and other (e.g., personal)
uses and payments by private persons; however, in the case of business uses and payments, all
private loans also constitute private business uses and payments subject to the private business
test.

Arbitrage restrictions

The exclusion from income for interest on State and local bonds does not apply to any
arbitrage bond.'** An arbitrage bond is defined as any bond that is part of an issue if any
proceeds of the issue are reasonably expected to be used (or intentionally are used) to acquire
higher yielding investments or to replace funds that are used to acquire higher yielding
investments.'*’ In general, arbitrage profits may be earned only during specified periods (e.g.,
defined “temporary periods™) before funds are needed for the purpose of the borrowing or on
specified types of investments (e.g., “reasonably required reserve or replacement funds”).
Subject to limited exceptions, investment profits that are earned during these periods or on such

investments must be rebated to the Federal Government.

Qualified tax credit bonds

In lieu of interest, holders of qualified tax credit bonds receive a tax credit that accrues
quarterly. The following bonds are qualified tax credit bonds: qualified forestry conservation
bonds, new clean renewable energy bonds, qualified energy conservation bonds, and qualified
zone academy bonds.'*

Section 54A of the Code sets forth general rules applicable to qualified tax credit bonds.
These rules include requirements regarding credit allowance dates, the expenditure of available
project proceeds, reporting, arbitrage, maturity limitations, and financial conflicts of interest,
among other special rules.

2 Sec. 103(a) and (b)(2).
' Sec. 148.
144 See secs. 54B, 54C, 54D, and 54E.
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A taxpayer who holds a qualified tax credit bond on one or more credit allowance dates
of the bond during the taxable year shall be allowed a credit against the taxpayer’s income tax
for the taxable year. In general, the credit amount for any credit allowance date is 25 percent of
the annual credit determined with respect to the bond. The annual credit is determined by
multiplying the applicable credit rate by the outstanding face amount of the bond. The applicable
credit rate for the bond is the rate that the Secretary estimates will permit the issuance of the
qualified tax credit bond with a specified maturity or redemption date without discount and
without interest cost to the qualified issuer.'*> The Secretary determines credit rates for tax
credit bonds based on general assumptions about credit quality of the class of potential eligible
issuers and such other factors as the Secretary deems appropriate. The Secretary may determine
credit rates based on general credit market yield indexes and credit ratings.

The credit is included in gross income and, under regulations prescribed by the Secretary,
may be stripped (a separation (including at issuance) of the ownership of a qualified tax credit
bond and the entitlement to the credit with respect to such bond).

Section 54A of the Code requires that 100 percent of the available project proceeds of
quallﬁed tax credit bonds must be used within the three-year period that begins on the date of
issuance. Available project proceeds are proceeds from the sale of the bond issue less issuance
costs (not to exceed two percent) and any investment earnings on such sale proceeds. To the
extent less than 100 percent of the available project proceeds are used to finance qualified
projects during the three-year spending period, bonds will continue to qualify as qualified tax
credit bonds if unspent proceeds are used within 90 days from the end of such three-year period
to redeem bonds. The three-year spending period may be extended by the Secretary upon the
issuer’s request demonstrating that the failure to satisfy the three-year requirement is due to
reasonable cause and the projects will continue to proceed with due diligence.

Qualified tax credit bonds generally are subject to the arbitrage requirements of section
148. However, available project proceeds invested during the three-year spending period are not
subject to the arbitrage restrictions (i.e., yield restriction and rebate requirements). In addition,
amounts invested in a reserve fund are not subject to the arbitrage restrictions to the extent: (1)
such fund is funded at a rate not more rapid than equal annual installments; (2) such fund is
funded in a manner reasonably expected to result in an amount not greater than an amount
necessary to repay the issue; and (3) the yield on such fund is not greater than the average annual
interest rate of tax-exempt obligations having a term of 10 years or more that are issued during
the month the qualified tax credit bonds are issued.

The maturity of qualified tax credit bonds is the term that the Secretary estimates will
result in the present value of the obligation to repay the principal on such bonds being equal to
50 percent of the face amount of such bonds, using as a discount rate the average annual interest
rate of tax-exempt obligations having a term of 10 years or more that are issued during the month
the qualified tax credit bonds are issued.

' Given the differences in credit quality and other characteristics of individual issuers, the
Secretary cannot set credit rates in a manner that will allow each issuer to issue tax credit bonds at par.
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House Bill

In general

The provision permits an issuer to elect to have an otherwise tax-exempt bond treated as
a “taxable governmental bond.” A “taxable governmental bond” is any obligation (other than a
private activity bond) if the interest on such obligation would be (but for this provision)
excludable from gross income under section 103 and the issuer makes an irrevocable election to
have the provision apply. In determining if an obligation would be tax-exempt under section
103, the credit (or the payment discussed below for qualified bonds) is not treated as a Federal
guarantee. Further, the yield on a taxable governmental bond is determined without regard to the
credit. A taxable governmental bond does not include any bond if the issue price has more than
a de minimis amount of premium over the stated principal amount of the bond.

‘The holder of a taxable governmental bond will accrue a tax credit in the amount of 35
percent of the interest paid on the interest payment dates of the bond during the calendar year. '
The interest payment date is any date on which the holder of record of the taxable governmental
bond is entitled to a payment of interest under such bond. The sum of the accrued credits is
allowed against regular and alternative minimum tax. Unused credit may be carried forward to
succeeding taxable years. The credit, as well as the interest paid by the issuer, is included in
gross income and the credit may be stripped under rules similar to those provided in section 54A
regarding qualified tax credit bonds. Rules similar to those that apply for S corporations,
partnerships and regulated investment companies with respect to qualified tax credit bonds also
apply to the credit. :

46

Unlike the tax credit for bonds issued under section 54A, the credit rate would not be
calculated by the Secretary, but rather would be set by law at 35 percent. The actual credit that a
taxpayer may claim is determined by multiplying the interest payment that the taxpayer receives
" from the issuer (i.e., the bond coupon payment) by 35 percent. Because the credit that the
taxpayer claims is also included in income, the Committee anticipates that State and local issuers
will issue bonds paying interest at rates approximately equal to 74.1 percent of comparable
taxable bonds. The Committee anticipates that if an issuer issues a taxable governmental bond
with coupons at 74.1 perceént of a comparable taxable bond’s coupon that the issuer’s bond
should sell at par. For example, if a taxable bond of comparable risk pays a $1,000 coupon and
sells at par, then if a State or local issuer issues an equal-sized bond with coupon of $741.00,
such a bond should also sell at par. The taxpayer who acquires the latter bond will receive an
interest payment of $741 and may claim a credit of $259 (35 percent of $741). The credit and
the interest payment are both included in the taxpayer’s income. Thus, the taxpayer’s taxable
income from this instrument would be $1,000. This is the same taxable income that the taxpayer
would recognize from holding the comparable taxable bond. Consequently the issuer’s bond
should sell at the same price as would the taxable bond.

1% Original issue discount (OID) is not treated as a payment of interest for purposes of
determining the credit under the provision. OID is the excess of an obligation’s stated redemption price at
maturity over the obligation’s issue price (sec. 1273(a)).
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Special rule for qualified bonds issued during 2009 and 2010

A “qualified bond” is any taxable governmental bond issued as part of an issue if 100
percent of the available project proceeds of such issue are to be used for capital expenditures.]47
The bond must be issued after the date of enactment of the provision and before January 1, 2011.
The issuer must make an irrevocable election to have the special rule for qualified bonds apply.

Under the special rule for qualified bonds, in lieu of the tax credit to the holder, the issuer
is allowed a credit equal to 35 percent of each interest payment made under such bond."*® Ifin-
2009 or 2010, the issuer elects to receive the credit, in the example above, for the State or local
issuer’s bond to sell at par, the issuer would have to issue the bond with a $1,000 interest
coupon. The taxpayer who holds such a bond would include $1,000 on interest in his or her
income. From the taxpayer’s perspective the bond is the same the taxable bond in the example
above and the taxpayer would be willing to pay par for the bond. However, under the provision
the State or local issuer would receive a payment of $350 for each $1,000 coupon paid to
bondholders. (The net interest cost to the issuer would be $650.)

The payment by the Secretary is to be made contemporaneously with the interest
payment made by the issuer, and may be made either in advance or as reimbursement. In lieu of
payment to the issuer, the payment may be made to a person making interest payments on behalf
of the issuer. For purposes of the arbitrage rules, the yield on a qualified bond is reduced by the
amount of the credit/payment.

Transitional coordination with State law

As noted above, interest on a taxable governmental bond and the related credit are -
includible in gross income to the holder for Federal tax purposes. The provision provides that
until a State provides otherwise, the interest on any taxable governmental bond and the amount
of any credit determined with respect to such bond shall be treated as being exempt from Federal
income tax for purposes of State income tax laws.

Effective date

The provision is effective for obligations issued after the date of enactment.

147 Under Treas. Reg. sec. 150-1(b), capital expenditure means any cost of a type that is properly
chargeable to capital account (or would be so chargeable with a proper election or with the application of
the definition of placed in service under Treas. Reg. sec. 1.150-2(c)) under general Federal income tax
principles. For purposes of applying the "general Federal income tax principles” standard, an issuer
should generally be treated as if it were a corporation subject to taxation under subchapter C of chapter 1
of the Code. An example of a capital expenditure would include expenditures made for the purchase of

fiber-optic cable to provide municipal broadband service.

18 Original issue discount (OID) is not treated as a payment of interest for purposes of
calculating the refundable credit under the provision.
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Senate Amendment

In general

The Senate amendment is the same as the House bill except that it renames these bonds
“Build America Bonds.”

The Senate amendment also restricts these bonds to obligations issued before January 1,
2011. -

For bonds issued by small issuers,'* the credit rate is 40 percent instead of 35 percent.

Special rule for qualified bonds issued during 2009 and 2010

The Senate amendment is the same as the House bill, except for bonds issued by small
issuers, the credit rate is 40 percent instead of 35 percent.

Transitional coordination with State law

The Senate amendment is the same as the House bill.
Effective date
The Senate amendment is the same as the House bill.

Conference Agreement

In general

The conference agreement follows the House bill except that it renames these bonds
“Build America Bonds.”

~ The conference agreement restricts these bonds to obligations issued before January 1,
2011.

Special rule for qualified bonds issued during 2009 and 2010

The conference agreement follows the House bill, except that it allows for a reasonably
required reserve fund to be funded from bond proceeds.'*°

'49 Small issuer status is determined generally by reference to the rules of sec. 148(£)(4)(D)) and
increasing the aggregate face amount of all tax-exempt governmental bonds reasonably expected to be
issued during the calendar year from $5 million to $30 million.

' Under section 148(d)(2), a bond is an arbitrage bond if the amount of the proceeds from the
sale of such issue that is part or any reserve or replacement fund exceeds 10 percent of the proceeds. As
such the interest on such bond would not be tax-exempt under section 103 and thus would not be a
qualified bond for purposes of the provision.
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Transitional coordination with State law

The conference agreement follows the House bill and the Senate amendment.

Effective date

The conference agreement follows the House bill and the Senate amendment.

7. Recovery zone bonds (sec. 1531 of the House bill, sec. 1401 of the Senate amendment,
sec. 1401 of the conference agreement, and new secs. 1400U-1, 1400U-2, and 1400U-3 of the

Code)

Present Law

In general

Under present law, gross income does not include interest on State or local bonds. State
and local bonds are classified generally as either governmental bonds or private activity bonds.
Governmental bonds are bonds the proceeds of which are primarily used to finance
governmental functions or which are repaid with governmental funds. Private activity bonds are
bonds in which the State or local government serves as a conduit providing financing to
nongovernmental persons (e.g., private businesses or individuals). The exclusion from income
for State and local bonds does not apply to private activity bonds unless the bonds are issued for
certain permitted purposes (“qualified private activity bonds™) and other Code requirements are
met.

Private activity bonds

The Code defines a private activity bond as any bond that satisfies (1) the private
business use test and the private security or payment test (“the private business test”); or (2) “the
private loan financing test.”'*!

Private business test

Under the private business test, a bond is a private activity bond if it is part of an issue in
which: |

1. More than 10 percent of the proceeds of the issue (including use of the bond-financed
property) are to be used in the trade or business of any person other than a ' '
governmental unit (“private business use”); and

2. More than 10 percent of the payment of principal or interest on the issue is, directly or
indirectly, secured by (a) property used or to be used for a private business use or (b)

51 Sec. 141.
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to be derived from payments in respect of property, or borrowed money, used or to be
used for a private business use (“private payment test”)."*

A bond is not a private activity bond unless both parts of the private business test (i.e., the
private business use test and the private payment test) are met. Thus, a facility that is 100
percent privately used does not cause the bonds financing such facility to be private activity
bonds if the bonds are not secured by or paid with private payments. For example, land
improvements that benefit a privately-owned factory may be financed with governmental bonds.
if the debt service on such bonds is not paid by the factory owner or other private parties and
such bonds are not secured by the property.

Private loan financing test

A bond issue satisfies the private loan financing test if proceeds exceeding the lesser of
$5 million or five percent of such proceeds are used directly or indirectly to finance loans to one
or more nongovernmental persons. Private loans include both business and other (e.g., personal)
uses and payments to private persons; however, in the case of business uses and payments, all
private loans also constitute private business uses and payments subject to the private business
test.

Arbitra}ze restrictions

The exclusion from income for interest on State and local bonds does not apply to any
arbitrage bond."> An arbitrage bond is defined as any bond that is part of an issue if any
proceeds of the issue are reasonably expected to be used (or intentionally are used) to acquire
higher yielding investments or to replace funds that are used to acquire higher yielding
investments.'>* In general, arbitrage profits may be earned only during specified periods (e.g.,
defined “temporary periods”™) before funds are needed for the purpose of the borrowing or on
specified types of investments (e.g., “reasonably required reserve or replacement funds”).
Subject to limited exceptions, investment profits that are earned during these periods or on such
investments must be rebated to the Federal Government.

Qualified private activity bonds

Qualified private activity bonds permit States or local governments to act as conduits
providing tax-exempt financing for certain private activities. The definition of qualified private
activity bonds includes an exempt facility bond, or qualified mortgage, veterans’ mortgage, small
issue, redevelopment, 501(c)(3), or student loan bond (sec. 141(e)).

' The 10 percent private business test is reduced to five percent in the case of private business
uses (and payments with respect to such uses) that are unrelated to any governmental use being financed
by the issue.

'3 Sec. 103(a) and (b)(2).
14 Sec. 148.
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The definition of an exempt facility bond includes bonds issued to finance certain
transportation facilities (airports, ports, mass commuting, and high-speed intercity rail facilities),
qualified residential rental projects; privately owned and/or operated utility facilities (sewage,
water, solid waste disposal, and local district heating and cooling facilities, certain private
electric and gas facilities, and hydroelectric dam enhancements); public/private educational
facilities; qualified green building and sustainable design projects; and qualified highway or
surface freight transfer facilities (sec. 142(a)).

: In most cases, the aggregate volume of qualified private activity bonds is restricted by

annual aggregate volume limits imposed on bonds issued by issuers within each State (““State
volume cap”). For calendar year 2007, the State volume cap, which is indexed for inflation,
equals $85 per resident of the State, or $256.24 million, if greater. Exceptions to the State
volume cap are provided for bonds for certain governmentally owned facilities (e.g., airports,
ports, high-speed intercity rail, and solid waste disposal) and bonds which are subject to separate
local, State, or national volume limits (e.g., public/private educational facility bonds, enterprise
zone facility bonds, qualified green building bonds, and qualified highway or surface freight
transfer facility bonds).

Qualified private activity bonds generally are subject to restrictions on the use of
proceeds for the acquisition of land and existing property. In addition, qualified private activity
bonds generally are subject to restrictions on the use of proceeds to finance certain specified
facilities (e.g., airplanes, skyboxes, other luxury boxes, health club facilities, gambling facilities,
and liquor stores), and use of proceeds to pay costs of issuance (e.g., bond counsel and
underwriter fees). Small issue and redevelopment bonds also are subject to additional
restrictions on the use of proceeds for certain facilities (e.g., golf courses and massage parlors).

Moreover, the term of qualified private activity bonds generally may not exceed 120
percent of the economic life of the property being financed and certain public approval
requirements (similar to requirements that typically apply under State law to issuance of
governmental debt) apply under Federal law to issuance of private activity bonds.

Qualified tax credit bonds

In lieu of interest, holders of qualified tax credit bonds receive a tax credit that accrues
quarterly. The following bonds are qualified tax credit bonds: qualified forestry conservation
bonds, new clean renewable energy bonds, qualified energy conservation bonds, and qualified
zone academy bonds.'*®

Section 54A of the Code sets forth general rules applicable to qualified tax credit bonds.
These rules include requirements regarding the expenditure of available project proceeds,
reporting, arbitrage, maturity limitations, and financial conflicts of interest, among other special
rules.

'3 See secs. 54B, 54C, 54D, and 54E.
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A taxpayer who holds a qualified tax credit bond on one or more credit allowance dates
of the bond during the taxable year shall be allowed a credit against the taxpayer’s income tax
for the taxable year. In general, the credit amount for any credit allowance date is 25 percent of
the annual credit determined with respect to the bond. The annual credit is determined by
multiplying the applicable credit rate by the outstanding face amount of the bond. The applicable
credit rate for the bond is the rate that the Secretary estimates will permit the issuance of the
qualified tax credit bond with a specified maturity or redemption date without discount and
without interest cost to the qualified issuer.'>® The Secretary determines credit rates for tax
credit bonds based on general assumptions about credit quality of the class of potential eligible
issuers and such other factors as the Secretary deems appropriate. The Secretary may determine
credit rates based on general credit market yield indexes and credit ratings. The credit is
included in gross income and, under regulations prescribed by the Secretary, may be stripped.

-Section S4A of the Code requires that 100 percent of the available project proceeds of
qualified tax credit bonds must be used within the three-year period that begins on the date of
issuance. Available project proceeds are proceeds from the sale of the bond issue less issuance
costs (not to exceed two percent) and any investment earnings on such sale proceeds. To the
extent less than 100 percent of the available project proceeds are used to finance qualified
projects during the three-year spending period, bonds will continue to qualify as qualified tax
credit bonds if unspent proceeds are used within 90 days from the end of such three-year period
to redeem bonds. - The three-year spending period may be extended by the Secretary upon the
issuer’s request demonstrating that the failure to satisfy the three-year requirement is due to
reasonable cause and the projects will continue to proceed with due diligence.

Qualified tax credit bonds generally are subject to the arbitrage requirements of section
148. However, available project proceeds invested during the three-year spending period are not
subject to the arbitrage restrictions (i.e., yield restriction and rebate requirements). In addition,
amounts invested in a reserve fund are not subject to the arbitrage restrictions to the extent: (1)
such fund is funded at a rate not more rapid than equal annual installments; (2) such fund is
funded in a manner reasonably expected to result in an amount not greater than an amount
necessary to repay the issue; and (3) the yield on such fund is not greater than the average annual
interest rate of tax-exempt obligations having a term of 10 years or more that are issued during
the month the qualified tax credit bonds are issued.

The maturity of qualified tax credit bonds is the term that the Secretary estimates will
result in the present value of the obligation to repay the principal on such bonds being equal to
50 percent of the face amount of such bonds, using as a discount rate the average annual interest
rate of tax-exempt obligations having a term of 10 years or more that are issued during the month
the qualified tax credit bonds are issued.

' Given the differences in credit quality and other characteristics of individual issuers, the
Secretary cannot set credit rates in a manner that will allow each issuer to issue tax credit bonds at par.
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House Bill

In general

The provision permits an issuer to designate one or more areas as recovery zones. The
area must have significant poverty, unemployment, general distress, or home foreclosures, or be
any area for which a designation as an empowerment zone or renewal community is in effect.
Issuers may issue recovery zone economic development bonds and recovery zone facility bonds

with respect to these zones.

There is a national recovery zone economic development bond limitation of $10 billion.
In addition, there is a separate national recovery zone facility bond limitation of $15 billion.
The Secretary is to separately allocate the bond limitations among the States in the proportion
that each State's employment decline bears to the national decline in employment (the aggregate
2008 State employment declines for all States). In turn each State is to reallocate its allocation
among the counties (parishes) and large municipalities in such State in the proportion that each
such county or municipality’s 2008 employment decline bears to the aggregate employment
declines for all counties and municipalities in such State. In calculating the local employment
decline with respect to a county, the portion of such decline attributable to a large municipality is
disregarded for purposes of determining the county’s portion of the State employment decline
and is attributable to the large municipality only.

For purposes of the provision “2008 State employment decline” means, with respect to
any State, the excess (if any) of (i) the number of individuals employed in such State as
determined for December 2007, over (ii) the number of individuals employed in such State as
determined for December 2008. The term “large municipality” means a municipality with a
population of more than 100,000.

Recovery Zone Economic Development Bonds

New section 54AA(h) of the House bill creates a special rule for qualified bonds (a type
of taxable governmental bond) issued before January 1, 2011, that entitles the issuer of such
bonds to receive an advance tax credit equal to 35 percent of the interest payable on an interest
payment date. For taxable governmental bonds that are designated recovery zone economic
development bonds, the applicable percentage is 55 percent.

A recovery zone economic development bond is a taxable governmental bond issued as
part of an issue if 100 percent of the available project proceeds of such issue are to be used for
one or more qualified economic development purposes and the issuer designates such bond for
purposes of this section. A qualified economic development purpose means expenditures for
purposes of promoting development or other economic activity in a recovery zone, including (1)
capital expenditures paid or incurred with respect to property located in such zone, (2) :
expenditures for public infrastructure and construction of public facilities located in a recovery

zone.

The aggregate face amount of bonds which may be designated by any issuer cannot
exceed the amount of the recovery zone economic development bond limitation allocated to such

issuer.
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Recovery Zone Facility Bonds

The provision creates a new category of exempt facility bonds, “recovery zone facility
bonds.” A recovery zone facility bond means any bond issued as part of an issue if: (1) 95
percent or more of the net proceeds of such issue are to be used for recovery zone property and
(2) such bond is issued before January 1, 2011, and (3) the issuer designates such bond as a
recovery zone facility bond. The aggregate face amount of bonds which may be designated by
any issuer cannot exceed the amount of the recovery zone facility bond limitation allocated to

such issuer.

Under the provision, the term “recovery zone property” means any property subject to
depreciation to which section 168 applies (or would apply but for section 179) if (1) such
property was acquired by the taxpayer by purchase after the date on which the designation of the
recovery zone took effect; (2) the original use of such property in the recovery zone commences
with the taxpayer; and (3) substantially all of the use of such property is in the recovery zone and
is in the active conduct of a qualified business by the taxpayer in such zone. The term “qualified
business” means any trade or business except that the rental to others of real property located in a
recovery zone shall be treated as a qualified business only if the property is not residential rental
property (as defined in section 168(e)(2)) and does not include any trade or business consisting
of the operation of any facility described in section 144(c)(6)(B) (i.e., any private or commercial
golf course, country club, massage parlor, hot tub facility, suntan facility, racetrack or other
facility used for gambling, or any store the principal purpose of which is the sale of alcoholic
beverages for consumption off premises).

Subject to the following exceptions and modifications, issuance of recovery zone facility
bonds is subject to the general rules applicable to issuance of qualified private activity bonds:

1. Issuance of the bonds is not subject to the aggregate annual State private activity bond
volume limits (sec. 146); . . 4

2. The restriction on acquisition of existing property does not apply (sec. 147(d));
Effective date
The provision is effective for obligations issued after the date of enactment.

Senate Amendment

In general

The Senate amendment is the same as the House bill with a modification for allocating
the bonds between the States. Under the Senate amendment each State receives a minimum
allocation of one percent of the national recovery zone economic development bond limitation
and one percent of the national recovery zone facility bond limitation. The remainder of each
bond limitation is separately allocated among the States in the proportion that each State's
employment decline bears to the national decline in employment (the aggregate 2008 State
employment declines for all States).
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Recovery Zone Economic Development Bonds

New section 54AA(g) of the Senate amendment creates a special rule for qualified bonds
(a type of Build America Bond) issued before January 1, 2011, that entitles the issuer of such
bonds to receive an advance tax credit equal to 35 percent of the interest payable on an interest
payment date. For Build America Bonds that are designated recovery zone economic
development bonds, the applicable percentage is 40 percent. In other respects the Senate
amendment is the same as the House bill.

Recovery Zone Facility Bonds

The Senate amendment is the same as the House bill.
Effective date
The Senate amendment is the same as the House bill.

Conference Agreement

In general

The conference agreement follows the House bill, with a modification for allocating the
bond limitations among the States. Under the conference agreement the national recovery zone
economic development bond limitation and national recovery zone facility bond limitation are
allocated among the States in the proportion that each State's employment decline bears to the
national decline in employment (the aggregate 2008 State employment declines for all States).
The Secretary is to adjust each State’s allocation for a calendar year such that no State receives
less than 0.9 percent of the national recovery zone economic development bond limitation and no
less than 0.9 percent of the national recovery zone facility bond limitation. The conference
agreement also permits a county or large municipality to waive all or part of its allocation of the
State bond limitations to allow further allocation within that State. With respect to all other
aspects of the allocation of the bond limitations, the conference agreement follows the House

bill.

157

The conference agreement also provides that a “recovery zone” includes any area
designated by the issuer as economically distressed by reason of the closure or realignment of a
military installation pursuant to the Defense Base Closure and Realignment Act of 1990.

Recovery Zone Economic Development Bonds

The conference agreement follows the House bill, except the issuer of recovery zone
economic development bonds is entitled to receive an advance tax credit equal to 45 percent of

'>7 The Bureau of Labor Statistics prepares data on regional and State employment and
unemployment. See e.g., Bureau of Labor Statistics, USDL 09-0093, Regional and State Employment
and Unemployment. December 2008 (January 27, 2009) <http://www.bls.gov/news.release/laus.nrQ.htm>.
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the interest payable on an interest payment date and the conference agreement allows for a
reasonably required reserve fund to be funded from the proceeds of a recovery zone economic

development bond.

Recovery Zone Facility Bonds

The conference agreement follows the House bill, except "recovery zone property" is
defined as any property subject to depreciation to which section 168 applies (or would apply but
for section 179) if (1) such property was constructed, reconstructed, renovated, or acquired by
purchase by the taxpayer after the date on which the designation of the recovery zone took effect;
(2) the original use of such property in the recovery zone commences with the taxpayer; and (3)
substantially all of the use of such property is in the recovery zone and is in the active conduct of
a qualified business by the taxpayer in such zone.

Effective date

The conference agreement follows the House bill and the Senate amendment.

8. Tribal economic development bonds (sec. 1532 of the House bill, sec. 1402 of the Senate
amendment, sec. 1402 of the conference agreement, and new sec. 7871(f) of the Code)

Present Law

Under present law, gross income does not include interest on State or local bonds.'*®

State and local bonds are classified generally as either governmental bonds or private activity
bonds. Governmental bonds are bonds the proceeds of which are primarily used to finance
governmental facilities or the debt is repaid with governmental funds. Private activity bonds are
bonds in which the State or local government serves as a conduit providing financing to
nongovernmental persons. For these purposes, the term “nongovernmental person” includes the
Federal government and all other individuals and entities other than States or local
governments.”*’ Interest on private activity bonds is taxable, unless the bonds are issued for
certain purposes permitted by the Code and other requirements are met.'®°

Although not States or subdivisions of States, Indian tribal governments are provided
with a tax status similar to State and local governments for specified purposes under the Code.
Among the purposes for which a tribal government is treated as a State is the issuance of tax-
exempt bonds. Under section 7871(c), tribal governments are authorized to issue tax-exempt
bonds only if substantially all of the proceeds are used for essential governmental functions.'®?

161

1% Sec. 103. |

159 Sec. 141(b)(6); Treas. Reg. sec. 1.141-1(b).
1% Secs. 103(b)(1) and 141.

161 Sec. 7871.

12 Sec. 7871(c).
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The term essential governmental function does not include any function that is not customarily
performed by State and local governments with general taxing powers. Section 7871(c) further
prohibits Indian tribal governments from issuing tax-exempt private activity bonds (as defined in
section 141(a) of the Code) with the exception of certain bonds for manufacturing facilities.

House Bill

Tribal Economic Development Bonds

The provision allows Indian tribal governments to issue “tribal economic development
bonds.” There is a national bond limitation of $2 billion, to be allocated as the Secretary
determines appropriate, in consultation with the Secretary of the Interior. Tribal economic
development bonds issued by an Indian tribal government are treated as if such bond were issued
by a State except that section 146 (relating to State volume limitations) does not apply.

A tribal economic development bond is any bond issued by an Indian tribal government
(1) the interest on which would be tax-exempt if issued by a State or local government but would
be taxable under section 7871(c), and (2) that is designated by the Indian tribal government as a
tribal economic development bond. The aggregate face amount of bonds that may be designated
by any Indian tribal government cannot exceed the amount of national tribal economic
development bond limitation allocated to such government.

Tribal economic development bonds cannot be used to finance any portion of a building
in which class II or class III gaming (as defined in section 4 of the Indian Gaming Regulatory
Act) is conducted, or housed, or any other property used in the conduct of such gaming. Nor can
tribal economic development bonds be used to finance any facility located outside of the Indian

reservation.

Treasury study

The provision requires that the Treasury Department study the effects of tribal economic
development bonds. One year after the date of enactment, a report is to be submitted to
Congress providing the results of such study along with any recommendations, including
whether the restrictions of section 7871(c) should be eliminated or otherwise modified.

Effective date‘

The provision applies to obligations issued after the date of enactment.

Senate Amendment

The Senate amendment is the same as the House bill except the Senate amendment
defines a tribal economic development bond as any bond issued by an Indian tribal government
(1) the interest on which would be tax-exempt if issued by a State or local government, and (2)
that is designated by the Indian tribal government as a tribal economic development bond.

The Senate amendment also clarifies that for purposes of section 141 of the Code, use of
bond proceeds by an Indian tribe, or instrumentality thereof, is treated as use by a State.
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Conference Agreement

The conference agreement follows the Senate amendment.

9. Pass-through of credits on tax credit bonds held by regulated investment companies
(sec. 1541 of the conference agreement and new section 853A of the Code)

Present Law

In lieu of interest, holders of qualified tax credit bonds receive a tax credit that accrues
quarterly. The credit is treated as interest that is includible in gross income. The following
bonds are qualified tax credit bonds: qualified forestry conservation bonds, new clean renewable
energy bonds, qualified energy conservation bonds, and qualified zone academy bonds.'®® The
Code provides that in the case of a qualified tax credit bond held by a regulated investment
company, the credit is allowed to shareholders of such company (and any gross income included
with respect to such credit shall be treated as distributed to such shareholders) under procedures
prescribed by the Secretary. '* The Secretary has not prescribed procedures for the pass through
of the credit to regulated investment company shareholders. :

House Bill

No provision.

Senate Amendment

No provision.

Conference Agreement

The conference agreement provides procedures for passing though credits on “tax credit
bonds” to the shareholders of an electing regulated investment company. In general, an electing
regulated investment company is not allowed any credits with respect to any tax credit bonds it
holds during any year for which an election is in effect. The company is treated as having an
amount of interest included in its gross income in an amount equal that which would have been
included if no election were in effect, and a dividends paid deduction in the same amount is
allowed to the company. Each shareholder of the electing regulated investment company is (1)
required to include in gross income an amount equal to the shareholder’s proportional share of
the interest attributable to its credits and (2) allowed such proportional share as a credit against
such shareholder’s Federal income tax. In order to pass through tax credits to a shareholder, a
regulated investment company is required to mail a written notice to such shareholder not later
than 60 days after the close of the regulated investment company’s taxable year, designating the

163 See secs. 54B, 54C, 54D, and 54E.

'8¢ See sec. S4A(h), which also covers real estate investment trusts.
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shareholder’s proportionate share of passed-through credits and the shareholder’s gross income
in respect of such credits.

A tax credit bond means a qualified tax credit bond as defined in section 54A(d), a build
America bond (as defined in section 54AA(d)), and any other bond for which a credit 1s
allowable under subpart H of part IV of subchapter A of the Code.

The provision gives the Secretary authority to prescribe the time and manner in which a
regulated investment company makes the election to pass through credits on tax credit bonds. In
addition, the provision requires the Secretary to prescribe such guidance as may be necessary to
carry out the provision, including prescribing methods for determining a sharcholder’s
proportionate share of tax credits.

Effective date.—The provision is applicable to taxable years ending after the date of
enactment.

10. Delay in implementation of withholding tax on government contractors (sec. 1541 of the
House bill, sec. 1511 of the Senate amendment, sec. 1511 of the conference agreement, and

sec. 3402(t) of the Code)

Present Law

For payments made after December 31, 2010, the Code imposes a withholding
requirement at a three-percent rate on certain payments to persons providing property or services
made by the Government of the United States, every State, every political subdivision thereof,
and every instrumentality of the foregoing (including multi-State agencies). The withholding
requirement applies regardless of whether the government entity making such payment is the
recipient of the property or services. Political subdivisions of States (or any instrumentality
thereof) with less than $100 million of annual expenditures for property or services that would
otherwise be subject to withholding are exempt from the withholding requirement.

Payments subject to the three-percent withholding requirement include any payment
made in connection with a government voucher or certificate program which functions as a
payment for property or services. For example, payments to a commodity producer under a
government commodity support program are subject to the withholding requirement. Present
law also imposes information reporting requirements on the payments that are subject to

withholding requirement.

The three-percent withholding requirement does not apply to any payments made through
a Federal, State, or local government public assistance or public welfare program for which
eligibility is determined by a needs or income test. The three-percent withholding requirement
also does not apply to payments of wages or to any other payment with respect to which
mandatory (e.g., U.S.-source income of foreign taxpayers) or voluntary (e.g., unemployment
benefits) withholding applies under present law. Although the withholding requirement applies
to payments that are potentially subject to backup withholding under section 3406, it does not
apply to those payments from which amounts are actually being withheld under backup

withholding rules.
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The three-percent withholding requirement also does not apply to the following:
payments of interest; payments for real property; payments to tax-exempt entities or foreign
governments; intra-governmental payments; payments made pursuant to a classified or
confidential contract (as defined in section 6050M(e)(3)), and payments to government
employees that are not otherwise excludable from the new withholding proposal with respect to

the employees’ services as employees.

House Bill

The provision repeals the three-percent withholding requirement on government
payments.

Effective date.—The provision is effective on the date of enactment.

Senate Amendment

The provision delays the implementation of the three percent withholding requirement by
one year to apply to payments after December 31, 2011.

Effective date.—The provision is effective on the date of enactment.

Conference Agreement

The conference agreement follows the Senate amendment..

11. Extend and modify the new markets tax credit (sec. 1403 of the Sénate amendment, sec, -
1403 of the conference agreement, and sec. 45D of the Code)

P_resent Law

Section 45D provides a new markets tax credit for qualified equity investments made to
acquire stock in a corporation, or a capital interest in a partnership, that is a qualified community
development entity (“CDE”).'® The amount of the credit allowable to the investor (either the
original purchaser or a subsequent holder) is (1) a five-percent credit for the year in which the
equity interest is purchased from the CDE and for each of the following two years, and (2) a six-
percent credit for each of the following four years. The credit is determined by applying the
applicable percentage (five or six percent) to the amount paid to the CDE for the investment at
its original issue, and is available for a taxable year to the taxpayer who holds the qualified
equity investment on the date of the initial investment or on the respective anniversary date that
occurs during the taxable year. The credit is recaptured if, at any time during the seven-year
period that begins on the date of the original issue of the qualified equity investment, the issuing
entity ceases to be a qualified CDE, the proceeds of the investment cease to be used as required,
or the equity investment is redeemed.

1% Section 45D was added by section 121(a) of the Community Renewal Tax Relief Act of 2000,
Pub. L. No. 106-554 (2000).
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A qualified CDE is any domestic corporation or partnership: (1) whose primary mission
is serving or providing investment capital for low-income communities or low-income persons;
(2) that maintains accountability to residents of low-income communities by providing them with
representation on any governing board of or any advisory board to the CDE; and (3) that is
certified by the Secretary as being a qualified CDE. A qualified equity investment means stock
(other than nonqualified preferred stock) in a corporation or a capital interest in a partnership that
is acquired directly from a CDE for cash, and includes an investment of a subsequent purchaser
if such investment was a qualified equity investment in the hands of the prior holder.
Substantially all of the investment proceeds must be used by the CDE to make qualified low-
income community investments. For this purpose, qualified low-income community investments
include: (1) capital or equity investments in, or loans to, qualified active low-income community
businesses; (2) certain financial counseling and other services to businesses and residents in low-
income communities; (3) the purchase from another CDE of any loan made by such entity that is
a qualified low-income community investment; or (4) an equity investment in, or loan to, another

CDE.

A “low-income community” is a population census tract with either (1) a poverty rate of
at least 20 percent or (2) median family income which does not exceed 80 percent of the greater
of metropolitan area median family income or statewide median family income (for a non-
metropolitan census tract, does not exceed 80 percent of statewide median family income). In
the case of a population census tract located within a high migration rural county, low-income is
defined by reference to 85 percent (rather than 80 percent) of statewide median family income.
For this purpose, a high migration rural county is any county that, during the 20-year period
ending with the year in which the most recent census was conducted, has a net out-migration of
inhabitants from the county of at least 10 percent of the population of the county at the beginning

of such period.

The Secretary has the authority to designate “targeted populations” as low-income
communities for purposes of the new markets tax credit. For this purpose, a “targeted
population” is defined by reference to section 103(20) of the Riegle Community Development
and Regulatory Improvement Act of 1994 (12 U.S.C. 4702(20)) to mean individuals, or an
identifiable group of individuals, including an Indian tribe, who (A) are low-income persons; or
(B) otherwise lack adequate access to loans or equity investments. Under such Act, “low-
income” means (1) for a targeted population within a metropolitan area, less than 80 percent of
the area median family income; and (2) for a targeted population within a non-metropolitan area,
less than the greater of 80 percent of the area median family income or 80 percent of the
statewide non-metropolitan area median family income.'®® Under such Act, a targeted
population is not required to be within any census tract. In addition, a population census tract
with a population of less than 2,000 is treated as a low-income community for purposes of the
credit if such tract is within an empowerment zone, the designation of which is in effect under
section 1391, and is contiguous to one or more low-income communities.

16 12 U.S.C. sec. 4702(17) (defines “low-income” for purposes of 12 U.S.C. sec. 4702(20)).
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A qualified active low-income community business is defined as a business that satisfies,
with respect to a taxable year, the following requirements: (1) at least 50 percent of the total
gross income of the business is derived from the active conduct of trade or business activities in
any low-income community; (2) a substantial portion of the tangible property of such business is
used in a low-income community; (3) a substantial portion of the services performed for such
business by its employees is performed in a low-income community; and (4) less than five
percent of the average of the aggregate unadjusted bases of the property of such business is
attributable to certain financial property or to certain collectibles.

The maximum annual amount of qualified equity investments is capped at $3.5 billion
per year for calendar years 2006 through 2009. Lower caps applied for calendar years 2001

through 2005.
House Bill

No provision.

Senate Amendment

For calendar years 2008 and 2009, the Senate amendment increases the maximum
amount of qualified equity investments by $1.5 billion (to $5 billion for each year). The Senate
amendment requires that the additional amount for 2008 be allocated to qualified CDEs that
submitted an allocation application with respect to calendar year 2008 and either (1) did not
receive an allocation for such calendar year, or (2) received an allocation for such calendar year
in an amount less than the amount requested in the allocation application. The Senate
amendment also provides alternative minimum tax relief for equity investment allocations
subject to the 2009 annual limitation.

Effective date.—The provision is effective on the date of enactment.

Conference Agreement

The conference agreement generally follows the Senate amendment but does not provide
for any alternative minimum tax relief.
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D. Energy Incentives

1. Extension of the renewable electricity production credit (sec. 1601 of the House bill, sec.
1101 of the Senate amendment, sec. 1101 of the conference agreement, and sec. 45 of the

Code)

Present Law

In general

An income tax credit is allowed for the production of electricity from qualiﬁed energy
resources at qualified facilities (the “renewable electricity production credit”). 57 Qualified
energy resources comprise wind, closed-loop biomass, open-loop biomass, geothermal energy,
solar energy, small irrigation power, municipal solid waste, qualified hydropower production,
and marine and hydrokinetic renewable energy. Qualified facilities are, generally, facilities that
generate electricity using qualified energy resources. To be eligible for the credit, electricity
produced from qualified energy resources at qualified facilities must be sold by the taxpayer to

an unrelated person.

Credit amounts and credit period

In general

The base amount of the electricity production credit is 1.5 cents per kilowatt-hour .
(indexed annually for inflation) of electricity produced. The amount of the credit was 2.1 cents
per kilowatt-hour for 2008. A taxpayer may generally claim a credit during the 10-year period
commencing with the date the qualified facility is placed in service. The credit is reduced for
grants, tax-exempt bonds, subsidized energy financing, and other credits.

Credit phaseout

The amount of credit a taxpayer may claim is phased out as the market price of electricity
exceeds certain threshold levels. The electricity production credit is reduced over a 3-cent
phaseout range to the extent the annual average contract price per kilowatt-hour of electricity
sold in the prior year from the same qualified energy resource exceeds 8 cents (adjusted for
inflation; 11.8 cents for 2008).

Reduced credit periods and credit amounts

Generally, in the case of open-loop biomass facilities (including agricultural livestock
waste nutrient facilities), geothermal energy facilities, solar energy facilities, small irrigation
power facilities, landfill gas facilities, and trash combustion facilities placed in service before
August 8, 2005, the 10-year credit period is reduced to five years, commencing on the date the

17 Sec. 45. In addition to the renewable electricity production credit, section 45 also provides
income tax credits for the production of Indian coal and refined coal at qualified facilities.
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facility was originally placed in service. However, for qualified open-loop biomass facilities
(other than a facility described in section 45(d)(3)(A)(i) that uses agricultural livestock waste
nutrients) placed in service before October 22, 2004, the five-year period commences on
January 1, 2005. In the case of a closed-loop biomass facility modified to co-fire with coal, to
co-fire with other biomass, or to co-fire with coal and other biomass, the credit period begins no

earlier than October 22, 2004.

In the case of open-loop biomass facilities (including agricultural livestock waste nutrient
facilities), small irrigation power facilities, landfill gas facilities, trash combustion facilities, and
qualified hydropower facilities the otherwise allowable credit amount is 0.75 cent per kilowatt-
hour, indexed for inflation measured after 1992 (1 cent per kilowatt-hour for 2008).

Other limitations on credit claimants and credit amounts

In general, in order to claim the credit, a taxpayer must own the qualified facility and sell
the electricity produced by the facility to an unrelated party. A lessee or operator may claim the
credit in lieu of the owner of the qualifying facility in the case of qualifying open-loop biomass
facilities and in the case of closed-loop biomass facilities modified to co-fire with coal, to co-fire
with other biomass, or to co-fire with coal and other biomass. In the case of a poultry waste
facility, the taxpayer may claim the credit as a lessee or operator of a facility owned by a

governmental unit.

For all qualifying facilities, other than closed-loop biomass facilities modified to co-fire
with coal, to co-fire with other biomass, or to co-fire with coal and other biomass, the amount of
credit a taxpayer may claim is reduced by reason of grants, tax-exempt bonds, subsidized energy
financing, and other credits, but the reduction cannot exceed 50 percent of the otherwise
allowable credit. In the case of closed-loop biomass facilities modified to co-fire with coal, to
co-fire with other biomass, or to co-fire with coal and other biomass, there is no reduction in
credit by reason of grants, tax-exempt bonds, subsidized energy financing, and other credits.

The credit for electricity produced from renewable resources is a component of the
general business credit.'®® Generally, the general business credit for any taxable year may not
exceed the amount by which the taxpayer’s net income tax exceeds the greater of the tentative
minimum tax or 25 percent of so much of the net regular tax liability as exceeds $25,000.
However, this limitation does not apply to section 45 credits for electricity or refined coal
produced from a facility (placed in service after October 22, 2004) during the first four years of
production beginning on the date the facility is placed in service. '® Excess credits may be
carried back one year and forward up to 20 years.

1% Sec. 38(b)(8).
1% Sec. 38(c)(4)(B)(ii).
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Qualified facilities

Wind energy facility

A wind energy facility is a facility that uses wind to produce electricity. To be a qualified
facility, a wind energy facility must be placed in service after December 31, 1993, and before

January 1, 2010.

Closed-loop biomass facility

A closed-loop biomass facility is a facility that uses any organic material from a plant
which is planted exclusively for the purpose of being used at a qualifying facility to produce
electricity. In addition, a facility can be a closed-loop biomass facility if it is a facility that is
modified to use closed-loop biomass to co-fire with coal, with other biomass, or with both coal
and other biomass, but only if the modification is approved under the Biomass Power for Rural
Development Programs or is part of a pilot project of the Commodity Credit Corporation.

To be a qualified facility, a closed-loop biomass facility must be placed in service after
December 31, 1992, and before January 1, 2011. In the case of a facility using closed-loop
biomass but also co-firing the closed-loop biomass with coal, other biomass, or coal and other
biomass, a qualified facility must be originally placed in service and modified to co-fire the
closed-loop biomass at any time before January 1, 2011.

A qualified facility includes a new power generation unit placed in service after October
3, 2008, at an existing closed-loop biomass facility, but only to the extent of the increased
amount of electricity produced at the existing facility by reason of such new unit.

Open-loop biomass (including agricultural livestock waste nutrients) facility

An open-loop biomass facility is a facility that uses open-loop biomass to produce
electricity. For purposes of the credit, open-loop biomass is defined as (1) any agricultural
livestock waste nutrients or (2) any solid, nonhazardous, cellulosic waste material or any lignin
material that is segregated from other waste materials and which is derived from:

e forest-related resources, including mill and harvesting residues, precommercial
thinnings, slash, and brush;

e solid wood waste materials, including waste pallets, crates, dunnage, manufacturing
and construction wood wastes, and landscape or right-of-way tree trimmings; or

e agricultural sources, including orchard tree crops, vineyard, grain, legumes, sugar,
and other crop by-products or residues.

Agricultural livestock waste nutrients are defined as agricultural livestock manure and
litter, including bedding material for the disposition of manure. Wood waste materials do not
qualify as open-loop biomass to the extent they are pressure treated, chemically treated, or
painted. In addition, municipal solid waste, gas derived from the biodegradation of solid waste,
and paper which is commonly recycled do not qualify as open-loop biomass. Open-loop
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biomass does not include closed-loop biomass or any biomass burned in conjunction with fossil
fuel (co-firing) beyond such fossil fuel required for start up and flame stabilization.

In the case of an open-loop biomass facility that uses agricultural livestock waste
nutrients, a qualified facility is one that was originally placed in service after October 22, 2004,
and before January 1, 2009, and has a nameplate capacity rating which is not less than 150
kilowatts. In the case of any other open-loop biomass facility, a qualified facility is one that was
originally placed in service before January 1, 2011. A qualified facility includes a new power
generation unit placed in service after October 3, 2008, at an existing open-loop biomass facility,
but only to the extent of the increased amount of electricity produced at the existing facility by

reason of such new unit.

Geothermal facility

A geothermal facility is a facility that uses geothermal energy to produce electricity.
Geothermal energy is energy derived from a geothermal deposit that is a geothermal reservoir
consisting of natural heat that is stored in rocks or in an aqueous liquid or vapor (whether or not
under pressure). To be a qualified facility, a geothermal facility must be placed in service after
October 22, 2004, and before January 1, 2011.

Solar facili

A solar facility is a facility that uses solar energy to produce electricity. To be a qualified
facility, a solar facility must be placed in service after October 22, 2004, and before January 1,

2006.

Small irrigation facility

A small irrigation power facility is a facility that generates electric power through an
irrigation system canal or ditch without any dam or impoundment of water. The installed
capacity of a qualified facility must be at least 150 kilowatts but less than five megawatts. To be
a qualified facility, a small irrigation facility must be originally placed in service after
October 22, 2004, and before October 3, 2008. Marine and hydrokinetic renewable energy
facilities, described below, subsume small irrigation power facilities after October 2, 2008.

Landfill gas facility

A landfill gas facility is a facility that uses landfill gas to produce electricity. Landfill gas
is defined as methane gas derived from the biodegradation of municipal solid waste. To be a
qualified facility, a landfill gas facility must be placed in service after October 22, 2004, and

before January 1, 2011.

Trash combustion facility

" Trash combustion facilities are facilities that use municipal solid waste (garbage) to
produce steam to drive a turbine for the production of electricity. To be a qualified facility, a
trash combustion facility must be placed in service after October 22, 2004, and before January 1,
2011. A qualified trash combustion facility includes a new unit, placed in service after
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October 22, 2004, that increases electricity production capacity at an existing trash combustion
facility. A new unit generally would include a new burner/boiler and turbine. The new unit may

share certain common equipment, such as trash handling equipment, with other pre-existing units
at the same facility. Electricity produced at a new unit of an existing facility qualifies for the
production credit only to the extent of the increased amount of electricity produced at the entire

facility.

Hydropower facility

A qualifying hydropower facility is (1) a facility that produced hydroelectric power (a
hydroelectric dam) prior to August 8, 2005, at which efficiency improvements or additions to
capacity have been made after such date and before January 1, 2011, that enable the taxpayer to
produce incremental hydropower or (2) a facility placed in service before August 8, 2005, that
did not produce hydroelectric power (a nonhydroelectric dam) on such date, and to which
turbines or other electricity generating equipment have been added after such date and before

January 1, 2011.

At an existing hydroelectric facility, the taxpayer may claim credit only for the
production of incremental hydroelectric power. Incremental hydroelectric power for any taxable
year is equal to the percentage of average annual hydroelectric power produced at the facility
attributable to the efficiency improvement or additions of capacity determined by using the same
water flow information used to determine an historic average annual hydroelectric power
production baseline for that facility. The Federal Energy Regulatory Commission will certify the
baseline power production of the facility and the percentage increase due to the efficiency and

capacity improvements.

Nonhydroelectric dams converted to produce electricity must be licensed by the Federal
Energy Regulatory Commission and meet all other applicable environmental, licensing, and

regulatory requirements.

For a nonhydroelectric dam converted to produce electric power before January 1, 2009,
there must not be any enlargement of the diversion structure, construction or enlargement ofa
bypass channel, or the impoundment or any withholding of additional water from the natural

stream channel.

For a nonhydroelectric dam converted to produce electric power after December 31,
2008, the nonhydroelectric dam must have been (1) placed in service before October 3, 2008, (2)
operated for flood control, navigation, or water supply purposes and (3) did not produce
hydroelectric power on October 3, 2008. In addition, the hydroelectric project must be operated
so that the water surface elevation at any given location and time that would have occurred in the
absence of the hydroelectric project is maintained, subject to any license requirements imposed
under applicable law that change the water surface elevation for the purpose of improving
environmental quality of the affected waterway. The Secretary, in consultation with the Federal
Energy Regulatory Commission, shall certify if a hydroelectric project licensed at a
nonhydroelectric dam meets this criteria.
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Marine and hydrokinetic renewable energy facility

A qualified marine and hydrokinetic renewable energy facility is any facility that
produces electric power from marine and hydrokinetic renewable energy, has a nameplate
capacity rating of at least 150 kilowatts, and is placed in service affer October 2, 2008, and
before January 1, 2012. Marine and hydrokinetic renewable energy is defined as energy derived
from (1) waves, tides, and currents in oceans, estuaries, and tidal areas; (2) free flowing water in
rivers, lakes, and streams; (3) free flowing water in an irrigation system, canal, or other man-
made channel, including projects that utilize nonmechanical structures to accelerate the flow of
water for electric power production purposes; or (4) differentials in ocean temperature (ocean
thermal energy conversion). The term does not include energy derived from any source that uses
a dam, diversionary structure (except for irrigation systems, canals, and other man-made
channels), or impoundment for electric power production.

Summary of credit rate and credit period by facility type

Table 1.-Summary of Section 45 Credit for Electricity Produced from

Certain Renewable Resources

Credit amount for

Credit period for
facilities placed
in service on or

Credit period for
facilities placed in
service after

Eh%lble.electrtl.m'ty 2008 (cents per before August 8, August 8, 2005
production activity kilowatt-hour) 2005 (years from (years from
placed-in-service | placed-in-service
date) date)
Wind 2.1 10 10
Closed-loop biomass 2.1 10! 10
Open-loop biomass 1.0 5 10
(including agricultural
livestock waste nutrient
facilities)
Geothermal 2.1 5 10
Solar (pre-2006 facilities only) 2.1 5 10
Small irrigation power 1.0 5 10
Municipal solid waste 1.0 5 10
(including landfill gas
facilities and trash
combustion facilities)
Qualified hydropower 1.0 N/A 10
Marine and hydrokinetic 1.0 N/A 10

' In the case of certain co-firing closed-loop facilities, the credit period begins no earlier than October 22,

2004.

% For certain facilities placed in service before October 22, 2004, the five-year credit period commences on

January 1, 2005.
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Taxation of cooperatives and their patrons

For Federal income tax purposes, a cooperative generally computes its income as if it
were a taxable corporation, with one exception: the cooperative may exclude from its taxable
income distributions of patronage dividends. Generally, a cooperative that is subject to the
cooperative tax rules of subchapter T of the Code'”° is permitted a deduction for patronage
dividends paid only to the extent of net income that is derived from transactions with patrons
who are members of the cooperative.'”' The availability of such deductions from taxable income
has the effect of allowing the cooperative to be treated like a conduit with respect to profits
derived from transactions with patrons who are members of the cooperative.

Eligible cooperatives may elect to pass any portion of the credit through to their patrons.
An eligible cooperative is defined as a cooperative organization that is owned more than 50
percent by agricultural producers or entities owned by agricultural producers. The credit may be
apportioned among patrons eligible to share in patronage dividends on the basis of the quantity
or value of business done with or for such patrons for the taxable year. The election must be
made on a timely filed return for the taxable year and, once made, is irrevocable for such taxable

year.

House Bill

The provision extends for three years (generally, through 2013; through 2012 for wind
facilities) the period during which qualified facilities producing electricity from wind, closed-
loop biomass, open-loop biomass, geothermal energy, municipal solid waste, and qualified
hydropower may be placed in service for purposes of the electricity production credit. The
provision extends for two years (through 2013) the placed-in-service period for marine and
hydrokinetic renewable energy resources. '

The provision also makes a technical amendment to the definition of small irrigation
power facility to clarify its integration into the definition of marine and hydrokinetic renewable

energy facility.

Effective date.—The extension of the electricity production credit is effective for property
placed in service after the date of enactment.  The technical amendment is effective as if
included in section 102 of the Energy Improvement and Extension Act of 2008.

Senate Amendment

The Senate amendment is the same as the House bill.

170 Gecs. 1381-1383.
7' Sec. 1382.
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Conference Agreement

The conference agreement follows the House bill and the Senate amendment.

2. Election of investment credit in lieu of production tax credits (sec. 1602 of the House bill,
sec. 1102 of the Senate amendment, sec. 1102 of the conference agreement, and secs. 45 and

48 of the Code)

Present Law

Renewable electricity credit

An income tax credit is allowed for the production of electricity from qualified energy
resources at qualified facilities.'”* Qualified energy resources comprise wind, closed-loop
biomass, open-loop biomass, geothermal energy, solar energy, small irrigation power, municipal
solid waste, qualified hydropower production, and marine and hydrokinetic renewable energy.
Qualified facilities are, generally, facilities that generate electricity using qualified energy
resources. To be eligible for the credit, electricity produced from qualified energy resources at
qualified facilities must be sold by the taxpayer to an unrelated person. The credit amounts,
credit periods, definitions of qualified facilities, and other rules governing this credit are
described more fully in section D.1 of this document.

Energy credit

An income tax credit is also allowed for certain energy property placed in service.
Qualifying property includes certain fuel cell property, solar property, geothermal power
production property, small wind energy property, combined heat and power system property, and
geothermal heat pump property.’” The amounts of credit, definitions of qualifying property, and
other rules governing this credit are described more fully in section D.3 of this document.

House Bill

The House bill allows the taxpayer to make an irrevocable election to have certain
qualified facilities placed in service in 2009 and 2010 be treated as energy property eligible for a
30 percent investment credit under section 48. For this purpose, qualified facilities are facilities
otherwise eligible for the section 45 production tax credit (other than refined coal, Indian coal,
and solar facilities) with respect to which no credit under section 45 has been allowed. A
taxpayer electing to treat a facility as energy property may not claim the production credit under

section 45.

Effective date.—The provision applies to facilities placed in service after December 31,
2008.

'72 Sec. 45. In addition to the electricity production credit, section 45 also provides income tax
credits for the production of Indian coal and refined coal at qualified facilities.

1B Sec. 48.
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Senate Amendment

The Senate amendment is similar to the House bill, but with a modification with respect
to the placed in service period that determines eligibility for the election. Under the Senate
amendment, facilities are eligible if placed in service during the extension period of section 45 as
provided in the Senate amendment (generally, through 2013; through 2012 for wind facilities),
and with respect to which no credit under section 45 has been allowed.

Conference Agreement

The conference agreement generally follows the Senate amendment. Property eligible for
the credit is tangible personal or other tangible property (not including a building or its structural
components), and with respect to which depreciation or amortization is allowable but only if
such property is used as an integral part of the qualified facility. For example, in the case of a
wind facility, the conferees intend that only property eligible for five-year depreciation under
section 168(e)(3)(b)(vi) is treated as credit-eligible energy property under the election.

3. Modification of energy credit'’ (sec. 1603 of the House bill, sec. 1103 of the Senate
amendment, sec. 1103 of the conference agreement, and sec. 48 of the Code)

Present Law

In general

A nonrefundable, 10-percent business energy credit'” is allowed for the cost of new
property that is equipment that either (1) uses solar energy to generate electricity, to heat or cool
a structure, or to provide solar process heat, or (2) is used to produce, distribute, or use energy
derived from a geothermal deposit, but only, in the case of electricity generated by geothermal
power, up to the electric transmission stage. Property used to generate energy for the purposes of
heating a swimming pool is not eligible solar energy property.

The energy credit is a component of the general business credit.'’® An unused general
business credit generally may be carried back one year and carried forward 20 years.!”” The
taxpayer’s basis in the property is reduced by one-half of the amount of the credit claimed. For
projects whose construction time is expected to equal or exceed two years, the credit may be
claimed as progress expenditures are made on the project, rather than during the year the

' Additional provisions that (1) allow section 45 facilities to elect to be treated as section 48
energy property, and (2) allow section 45 and 48 facilities to elect to receive a grant from the Department
of the Treasury rather than the section 45 production credit or the section 48 energy credit, are described
in sections D.2 and D.4 of this document.

175 Sec. 48.
176 Sec. 38(b)(1).

'77 Sec. 39,
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property is placed in service. The credit is allowed against the alternative minimum tax for
credits determined in taxable years beginning after October 3, 2008.

Property financed by subsidized energy financing or with proceeds from private activity
bonds is subject to a reduction in basis for purposes of claiming the credit. The basis reduction is
proportional to the share of the basis of the property that is financed by the subsidized financing
or proceeds. The term "subsidized energy financing" means financing provided under a Federal,
State, or local program a principal purpose of which is to provide subsidized financing for

projects designed to conserve or produce energy.

Special rules for solar energy property

The credit for solar energy property is increased to 30 percent in the case of periods prior
to January 1, 2017. Additionally, equipment that uses fiber-optic distributed sunlight to
illuminate the inside of a structure is solar energy property eligible for the 30-percent credit.

Fuel cells and microturbines

The energy credit applies to qualified fuel cell power plants, but only for periods prior to
January 1, 2017. The credit rate is 30 percent.

A qualified fuel cell power plant is an integrated system composed of a fuel cell stack
assembly and associated balance of plant components that (1) converts a fuel into electricity
using electrochemical means, and (2) has an electricity-only generation efficiency of greater than
30 percent and a capacity of at least one-half kilowatt. The credit may not exceed $1,500 for

each 0.5 kilowatt of capacity.

The energy credit applies to qualifying stationary microturbine power plants for periods
prior to January 1,2017. The credit is limited to the lesser of 10 percent of the basis of the

property or $200 for each kilowatt of capacity.

A qualified stationary microturbine power plant is an integrated system comprised of a
gas turbine engine, a combustor, a recuperator or regenerator, a generator or alternator, and
associated balance of plant components that converts a fuel into electricity and thermal energy.
Such system also includes all secondary components located between the existing infrastructure
for fuel delivery and the existing infrastructure for power distribution, including equipment and
controls for meeting relevant power standards, such as voltage, frequency and power factors.
Such system must have an electricity-only generation efficiency of not less than 26 percent at
International Standard Organization conditions and a capacity of less than 2,000 kilowatts.

Geothermal heat pump property

The energy credit applies to qualified geothermal heat pump property placed in service
prior to January 1, 2017. The credit rate is 10 percent. Qualified geothermal heat pump property
is equipment that uses the ground or ground water as a thermal energy source to heat a structure
or as a thermal energy sink to cool a structure.
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Small wind property

The energy credit applies to qualified small wind energy property placed in service prior
to January 1, 2017. The credit rate is 30 percent. The credit is limited to $4,000 per year with
respect to a11 wind energy property of any taxpayer. Qualified small wind energy property is
property that uses a qualified wind turbine to generate electricity. A qualifying wind turbine
means a wind turbine of 100 kilowatts of rated capacity or less.

Combined heat and power property

The energy credit applies to combined heat and power (“CHP”) property placed in
service prior to January 1, 2017. The credit rate is 10 percent.

CHP property is property: (1) that uses the same energy source for the simultaneous or
sequential generation of electrical power, mechanical shaft power, or both, in combination with
the generation of steam or other forms of useful thermal energy (including heating and cooling
applications); (2) that has an electrical capacity of not more than 50 megawatts or a mechanical
energy capacity of no more than 67,000 horsepower or an equivalent combination of electrical
and mechanical energy capacities; (3) that produces at least 20 percent of its total useful energy
in the form of thermal energy that is not used to produce electrical or mechanical power, and
produces at least 20 percent of its total useful energy in the form of electrical or mechanical
power (or a combination thereof); and (4) the energy efficiency percentage of which exceeds 60
percent. CHP property does not include property used to transport the energy source to the
generating facility or to distribute energy produced by the facility.

The otherwise allowable credit with respect to CHP property is reduced to the extent the
property has an electrical capacity or mechanical capacity in excess of any applicable limits.
Property in excess of the applicable limit (15 megawatts or a mechanical energy capacity of
more than 20,000 horsepower or an equivalent combination of electrical and mechanical energy
capacities) is permitted to claim a fraction of the otherwise allowable credit. The fraction is equal
to the applicable limit divided by the capacity of the property. For example, a 45 megawatt
property would be eligible to claim 15/45ths, or one third, of the otherwise allowable credit.
Again, no credit is allowed if the property exceeds the S0 megawatt or 67,000 horsepower

limitations described above.

Additionally, the provision provides that systems whose fuel source is at least 90 percent
open-loop biomass and that would qualify for the credit but for the failure to meet the efficiency
standard are eligible for a credit that is reduced in proportion to the degree to which the system
fails to meet the efficiency standard. For example, a system that would otherwise be required to
meet the 60-percent efficiency standard, but which only achieves 30-percent efficiency, would be
permitted a credit equal to one-half of the otherwise allowable credit (i.e., a 5-percent credit).

House Bill

The House bill eliminates the credit cap applicable to qualified small wind energy
property. The House bill also removes the rule that reduces the basis of the property for
purposes of claiming the credit if the property is financed in whole or in part by subsidized
energy financing or with proceeds from private activity bonds.
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Effective date.—The provision applies to periods after December 31, 2008, under rules
similar to the rules of section 48(m) of the Code (as in effect on the day before the enactment of
the Revenue Reconciliation Act of 1990).

Senate Amendment

The Senate amendment is the same as the House bill.

Conference Agreement

The conference agreement follows the House bill and the Senate amendment.

4. Grants for specified energy property in lieu of tax credits (secs. 1604 and 1721 of the
House bill, secs. 1104 and 1603 of the conference agreement, and secs. 45 and 48 of the

Code)

Present Law

Renewable electricity production credit

An income tax credit is allowed for the production of electricity from qualiﬁed energy
resources at qualified facilities (the “renewable electricity production credit”).'’® Qualified
energy resources comprise wind, closed-loop biomass, open-loop biomass, geothermal energy,
solar energy, small irrigation power, municipal solid waste, qualified hydropower production,
and marine and hydrokinetic renewable energy. Qualified facilities are, generally, facilities that
generate electricity using qualified energy resources. To be eligible for the credit, electricity
produced from qualified energy resources at qualified facilities must be sold by the taxpayer to
an unrelated person. The credit amounts, credit periods, definitions of qualified facilities, and
other rules governing this credit are described more fully in section D.1 of this document.

Energy credit

An income tax credit is also allowed for certain energy property placed in service.
Qualifying property includes certain fuel cell property, solar property, geothermal power
production property, small wind energy property, combined heat and power system property, and
geothermal heat pump property.'” The amounts of credit, definitions of qualifying property, and
other rules governing this credit are described more fully in section D.3 of this document.

House Bill

The provision authorizes the Secretary of Energy to provide a grant to each person who
places in service during 2009 or 2010 energy property that is either (1) an electricity production

' Sec. 45. In addition to the renewable electricity production credit, section 45 also provides
income tax credits for the production of Indian coal and refined coal at qualified facilities.

17 Sec. 48.
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facility otherwise eligible for the renewable electricity production credit or (2) qualifying
property otherwise eligible for the energy credit. In general, the grant amount is 30 percent of
the basis of the property that would (1) be eligible for credit under section 48 or (2) comprise a
section 45 credit-eligible facility. For qualified microturbine, combined heat and power system,
and geothermal heat pump property, the amount is 10 percent of the basis of the property.

It is intended that the grant provision mimic the operation of the credit under section 48.
For example, the amount of the grant is not includable in gross income. However, the basis of
the property is reduced by fifty percent of the amount of the grant. In addition, some or all of
each grant is subject to recapture if the grant eligible Property 1s disposed of by the grant
recipient within five years of being placed in service. &

Nonbusiness property and property that would not otherwise be eligible for credit under
section 48 or part of a facility that would be eligible for credit under section 45 is not eligible for
a grant under the provision. The grant may be paid to whichever party would have been entitled
to a credit under section 48 or section 45, as the case may be.

Under the provision, if a grant is paid, no renewable electricity credit or energy credit
may be claimed with respect to the grant eligible property. In addition, no grant may be awarded
to any Federal, State, or local government (or any political subdivision, agency, or
instrumentality thereof) or any section 501(c) tax-exempt entity.

The provision appropriates to the Secretary of Energy the funds necessary to make the
grants. No grant may be made unless the application for the grant has been received before

October 1, 2011.

Effective date.—The provision is effective on date of enactment.

Senate Amendment

No provision.

Conference Agreement

The conference agreement generally follows the House bill with the following
modifications. The conference agreement clarifies that qualifying property must be depreciable
or amortizable to be eligible for a grant. The conference agreement also permits taxpayers to
claim the credit with respect to otherwise eligible property that is not placed in service in 2009
and 2010 so long as construction begins in either of those years and is completed prior to 2013
(in the case of wind facility property), 2014 (in the case of other renewable power facility
property eligible for credit under section 45), or 2017 (in the case of any specified energy
property described in section 48). The conference agreement also provides that the grant -
program be administered by the Secretary of the Treasury.

180 Section 1604 of the House bill.
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5. Expand new clean renewable energy bonds (sec. 1611 of the House bill, sec. 1111 of the
Senate amendment, sec. 1111 of the conference agreement, and sec. S4C of the Code)

Present Law

New Clean Renewable Energy Bonds

New clean renewable energy bonds (“New CREBs”) may be issued by qualified issuers
to finance qualified renewable energy facilities.'® Qualified renewable energy facilities are
facilities that: (1) qualify for the tax credit under section 45 (other than Indian coal and refined
coal production facilities), without regard to the placed-in-service date requirements of that
section; and (2) are owned by a public power provider, governmental body, or cooperative

electric company.

The term “qualified issuers” includes: (1) public power providers; (2) a governmental -
body; (3) cooperative electric companies; (4) a not-for-profit electric utility that has received a
loan or guarantee under the Rural Electrification Act; and (5) clean renewable energy bond
lenders. The term “public power provider” means a State utility with a service obligation, as
such terms are defined in section 217 of the Federal Power Act (as in effect on the date of the
enactment of this paragraph). A “governmental body” means any State or Indian tribal
government, or any political subdivision thereof. The term “cooperative electric company”
means a mutual or cooperative electric company (described in section 501(c)(12) or section
1381(a)(2)(C)). A clean renewable energy bond lender means a cooperative that is owned by, or
has outstanding loans to, 100 or more cooperative electric companies and is in existence on
February 1, 2002 (including any affiliated entity which is controlled by such lender).

There is a national limitation for New CREBs of $800 million. No more than one third of
the national limit may be allocated to projects of public power providers, governmental bodies,
or cooperative electric companies. Allocations to governmental bodigs and cooperative electric
companies may be made in the manneér the Secretary determines appropriate. Allocations to
projects of public power providers shall be made, to the extent practicable, in such manner that
the amount allocated to each such project bears the same ratio to the cost of such project as the
maximum allocation limitation to projects of public power providers bears to the cost of all such

projects.

New CREBs are a type of qualified tax credit bond for purposes of section 54A of the
Code. As such, 100 percent of the available project proceeds of New CREBs must be used
within the three-year period that begins on the date of issuance. Available project proceeds are
proceeds from the sale of the bond issue less issuance costs (not to exceed two percent) and any
investment earnings on such sale proceeds. To the extent less than 100 percent of the available
project proceeds are used to finance qualified projects during the three-year spending period,.
bonds will continue to qualify as New CREBs if unspent proceeds are used within 90 days from
the end of such three-year period to redeem bonds. The three-year spending period may be
extended by the Secretary upon the qualified issuer’s request demonstrating that the failure to

181 Sec. 54C.
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satisfy the three-year requirement is due to reasonable cause and the projects will continue to
proceed with due diligence.

New CREBs generally are subject to the arbitrage requirements of section 148.
*However, available project proceeds invested during the three-year spending period are not
subject to the arbitrage restrictions (i.e., yield restriction and rebate requirements). In addition,
amounts invested in a reserve fund are not subject to the arbitrage restrictions to the extent: (1)
such fund is funded at a rate not more rapid than equal annual installments; (2) such fund is
funded in a manner reasonably expected to result in an amount not greater than an amount
necessary to repay the issue; and (3) the yield on such fund is not greater than the average annual
interest rate of tax-exempt obligations having a term of 10 years or more that are issued during
the month the New CREBs are issued.

As with other tax credit bonds, a taxpayer holding New CREBs on a credit allowance
date is entitled to a tax credit. However, the credit rate on New CREBs is set by the Secretary at
a rate that is 70 percent of the rate that would permit issuance of such bonds without discount
and interest cost to the i issuer.'®? The Secretary determines credit rates for tax credit bonds based
on general assumptions about credit quality of the class of potential eligible issuers and such
other factors as the Secretary deems appropriate. The Secretary may determine credit rates based
on general credit market yield indexes and credit ratings.'®

The amount of the tax credit is determined by multiplying the bond’s credit rate by the
face amount of the holder’s bond. The credit accrues quarterly, is includible in gross income (as
if it were an interest payment on the bond), and can be claimed against regular income tax
liability and alternative minimum tax liability. Unused credits may be carried forward to
succeeding taxable years. In addition, credits may be separated from the ownership of the
underlying bond similar to how interest coupons can be stripped for interest-bearing bonds.

An issuer of New CREBs is treated as meeting the “prohibition on financial conflicts of
interest” requirement in section 54A(d)(6) if it certifies that it satisfies (i) applicable State and
local law requirements governing conflicts of interest and (ii) any additional conflict of interest
rules prescribed by the Secretary with respect to any Federal, State, or local government official
directly involved with the issuance of New CREBs.

House Bill

In general

The provision expands the New CREBs program. The prov131on authorizes issuance of
up to an additional $1.6 billion of New CREBs. ‘ . .

82 Given the differences in credit quality and other characteristics of individual issuers, the
Secretary cannot set credit rates in a manner that will allow each issuer to issue tax credit bonds at par.

'8 See Internal Revenue Service, Notice 2009-15, Credit Rates on Tax Credit Bonds, 2009-6
L.R.B. 1 (January 22, 2009).
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Effective date

The provision applies to obligations issued after the date of enactment.

Senate Amendment

The Senate amendment is the same as the House bill.

Conference Agreement

The conference agreement follows the House bill and the Senate amendment.

6. Expand qualified energy conservation bonds (sec. 1612 of the House bill, sec. 1112 of the
Senate amendment, sec. 1112 of the conference agreement, and sec. 54D of the Code)

Present Law

Qualified energy conservation bonds may be used to finance qualified conservation

purposes.

The term “qualified conservation purpose” means:

L.

Capital expenditures incurred for purposes of reducing energy consumption in
publicly owned buildings by at least 20 percent; implementing green community
programs; rural development involving the production of electricity from renewable
energy resources; or any facility eligible for the production tax credit under section 45
(other than Indian coal and refined coal production facilities);

Expenditures with respect to facilities or grants that support research in: (a)
development of cellulosic ethanol or other nonfossil fuels; (b) technologies for the
capture and sequestration of carbon dioxide produced through the use of fossil fuels;
(c) increasing the efficiency of existing technologies for producing nonfossil fuels; (d)
automobile battery technologies and other technologies to reduce fossil fuel
consumption in transportation; and (E) technologies to reduce energy use in buildings;

Mass commuting facilities and related facilities that reduce the consumption of
energy, including expenditures to reduce pollution from vehicles used for mass

commuting;

Demonstration projects designed to promote the commercialization of: (a) green
building technology; (b) conversion of agricultural waste for use in the production of
fuel or otherwise; (c) advanced battery manufacturing technologies; (D) technologies
to reduce peak-use of electricity; and (d) technologies for the capture and
sequestration of carbon dioxide emitted from combusting fossil fuels in order to

produce electricity; and

Public education campaigns to promote energy efficiency (other than movies,
concerts, and other events held primarily for entertainment purposes).
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There is a national limitation on qualified energy conservation bonds of $800 million.
Allocations of qualified energy conservation bonds are made to the States with sub-allocations to
large local governments. Allocations are made to the States according to their respective
populations, reduced by any sub-allocations to large local governments (defined below) within
the States. Sub-allocations to large local governments shall be an amount of the national
qualified energy conservation bond limitation that bears the same ratio to the amount of such
limitation that otherwise would be allocated to the State in which such large local government is
located as the population of such large local government bears to the population of such State.
The term “large local government” means: any municipality or county if such municipality or
county has a population of 100,000 or more. Indian tribal governments also are treated as large
local governments for these purposes (without regard to population).

Each State or large local government receiving an allocation of qualified energy
conservation bonds may further allocate issuance authority to issuers within such State or large
local government. However, any allocations to issuers within the State or large local government
shall be made in a manner that results in not less than 70 percent of the allocation of qualified
energy conservation bonds to such State or large local government being used to designate bonds
that are not private activity bonds (i.e., the bond cannot meet the private business tests or the

private loan test of section 141).

Qualified energy conservations bonds are a type of qualified tax credit bond for purposes
of section S4A of the Code. As a result, 100 percent of the available project proceeds of
qualified energy conservation bonds must be used for qualified conservation purposes. In the
case of qualified conservation bonds issued as private activity bonds, 100 percent of the available
project proceeds must be used for capital expenditures. In-addition, qualified energy
conservation bonds only may be issued by Indian tribal governments to the extent such bonds are
issued for purposes that satisfy the present law requirements for tax-exempt bonds issued by
Indian tribal governments (i.e., essential governmental functions and certain manufacturing

purposes).

Under present law, 100 percent of the available project proceeds of qualified energy
conservation bonds to be used within the three-year period that begins on the date of issuance.
Available project proceeds are proceeds from the sale of the issue less issuance costs (not to
exceed two percent) and any investment earnings on such sale proceeds. To the extent less than
100 percent of the available project proceeds are used to finance qualified conservation purposes
during the three-year spending period, bonds will continue to qualify as qualified energy
conservation bonds if unspent proceeds are used within 90 days from the end of such three-year
period to redeem bonds. The three-year spending period may be extended by the Secretary upon
the issuer’s request demonstratmg that the failure to satisfy the three-year requ1rement xs due to
reasonable cause and the projects will continue to proceed with due dlllgence

Qualified energy conservation bonds generally are subject to the arbitrage requirements
of section 148. However, available project proceeds invested during the three-year spending
period are not subject to the arbitrage restrictions (i.e., yield restriction and rebate requirements).
In addition, amounts invested in a reserve fund are not subject to the arbitrage restrictions to the
extent: (1) such fund is funded at a rate not more rapid than equal annual installments; (2) such
fund is funded in a manner reasonably expected to result in an amount not greater than an
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amount necessary to repay the issue; and (3) the yield on such fund is not greater than the
average annual interest rate of tax-exempt obligations having a term of 10 years or more that are
issued during the month the qualified energy conservation bonds are issued.

The maturity of qualified energy conservation bonds is the term that the Secretary
estimates will result in the present value of the obligation to repay the principal on such bonds
being equal to 50 percent of the face amount of such bonds, using as a discount rate the average
annual interest rate of tax-exempt obligations having a term of 10 years or more that are issued
during the month the qualified energy conservation bonds are issued.

As with other tax credit bonds, the taxpayer holding qualified energy conservation bonds
on a credit allowance date is entitled to a tax credit. The credit rate on the bonds is set by the
Secretary at a rate that is 70 percent of the rate that would permit issuance of such bonds without
discount and interest cost to the issuer.'® The Secretary determines credit rates for tax credit
bonds based on general assumptions about credit quality of the class of potential eligible issuers
and such other factors as the Secretary deems appropriate. The Secretary may determine credit
rates based on general credit market yield indexes and credit ratings.’® The amount of the tax
credit is determined by multiplying the bond’s credit rate by the face amount on the holder’s
bond. The credit accrues quarterly, is includible in gross income (as if it were an interest
payment on the bond), and can be claimed against regular income tax liability and alternative
minimum tax liability. Unused credits may be carried forward to succeeding taxable years. In
addition, credits may be separated from the ownership of the underlying bond similar to how
interest coupons can be stripped for interest-bearing bonds.

Issuers of qualified energy conservation bonds are required to certify that the financial
disclosure requirements that applicable State and local law requirements governing conflicts of

interest are satisfied with respect to such issue, as well as any other additional conflict of interest =

rules prescribed by the Secretary with respect to any Federal, State, or local government official
directly involved with the issuance of qualified energy conservation bonds.

House Bill

In general

The provision expands the present-law qualified energy conservation bond program. The
provision authorizes issuance of an additional $2.4 billion of qualified energy conservation
bonds. The provision expands eligibility for these tax credit bonds to include loans and grants
for capital expenditures as part of green community programs. For example, this expansion will
enable States to issue these tax credit bonds to finance loans and/or grants to individual
homeowners to retrofit existing housing. The use of bond proceeds for such loans and grants

18 Given the differences in credit quality and other characteristics of individual issuers, the
Secretary cannot set credit rates in a manner that will allow each issuer to issue tax credit bonds at par.

'8 See Internal Revenue Service, Notice 2009-15, Credit Rates on Tax Credit Bonds, 2009-6
LR.B. 1 (January 22, 2009).
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will not cause such bond to be treated as a private activity bond for purposes of the private
activity bond restrictions contained in the qualified energy conservation bond provisions.

Effective date

The provision is effective for bonds issued after the date of enactment.

Senate Amendment

In general

The provision expands the present-law qualified energy conservation bond program. The
provision authorizes issuance of an additional $2.4 billion of qualified energy conservation
bonds. The provision clarifies that capital expenditures to implement green community
programs, includes grants, loans and other repayment mechanisms for capital expenditures to

implement such programs.

Effective date

The provision is effective for bonds issued after the date of enactment.

Conference Agreement

In general

The provision expands the present-law qualified energy conservation bond program. The
provision authorizes issuance of an additional $2.4 billion of qualified energy conservation
bonds. Also, the provision clarifies that capital expenditures to implement green community
programs includes grants, loans and other repayment mechanisms to implement such programs.
For example, this expansion will enable States to issue these tax credit bonds to finance retrofits
of existing private buildings through loans and/or grants to individual homeowners or businesses,
or through other repayment mechanisms. Other repayment mechanisms can include periodic
fees assessed on a government bill or utility bill that approximates the energy savings of energy
efficiency or conservation retrofits. Retrofits can include heating, cooling, lighting, water-
saving, storm water-reducing, or other efficiency measures.

Finally, the provision clarifies that any bond used for the purpose of providing grants,
loans or other repayment mechanisms for capital expenditures to implement green community
programs is not treated as a private activity bond for purposes of determining whether the
requirement that not less than 70 percent of allocations within a State or large local government
be used to designate bonds that are not private activity bonds (sec. S4D(e)(3)) has been satisfied.

Effective date

The conference agreement follows the House bill and the Senate amendment.
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7. Modification to high-speed intercity rail facility bonds (sec. 1504 of the Senate
amendment, sec. 1504 of the conference agreement, and sec. 142(i) of the Code)

Present Law

In general

Under present law, gross income does not include interest on State or local bonds. State
and local bonds are classified generally as either governmental bonds or private activity bonds.
Governmental bonds are bonds the proceeds of which are primarily used to finance
governmental functions or which are repaid with governmental funds. Private activity bonds are
bonds in which the State or local government serves as a conduit providing financing to
nongovernmental persons (e.g., private businesses or individuals). The exclusion from income
for State and local bonds does not apply to private activity bonds unless the bonds are issued for
certain permitted purposes (“qualified private activity bonds”) and other Code requirements are

met.

High-speed rail

An exempt facility bond is a type of qualified private activity bond. Exempt facility
bonds can be issued for high-speed intercity rail facilities. A facility qualifies as a high-speed
intercity rail facility if it is a facility (other than rolling stock) for fixed guideway rail
transportation of passengers and their baggage between metropolitan statistical areas. The
facilities must use vehicles that are reasonably expected to operate at speeds in excess of 150
miles per hour between scheduled stops and the facilities must be made available to members of .
the general public as passengers. If the bonds are to be issued for a nongovernmental owner of
the facility, such owner must irrevocably elect not to claim depreciation or credits with respect to
the property financed by the net proceeds of the issue.

The Code imposes a special redemption requirement for these types of bonds. Any
proceeds not used within three years of the date of issuance of the bonds must be used within the

following six months to redeem such bonds.

Seventy-five percent of the principal amount of the bonds issued for high-speed rail
facilities is exempt from the volume limit. If all the property to be financed by the net proceeds
of the issue is to be owned by a governmental unit, then such bonds are completely exempt from

the volume limit.

House Bill

No provision.

Senate Amendment

In general

The provision modifies the requirement that high-speed intercity rail transportation
facilities use vehicles that are reasonably expected to operate at speeds in excess of 150 miles per
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hour. Instead, under the provision such facilities must use vehicles capable of attaining a
maximum speed in excess of 150 miles per hour.

Effective date

The provision is effective for obligations issued after the date of enactment.

Conference Agreement

The conference agreement follows the Senate amendment.

8. Extension and modification of credit for nonbusiness energy property (sec. 1621 of the
House bill, sec. 1121 of the Senate amendment, sec. 1121 of the conference agreement, and

sec. 25C of the Code)

Present Law

Section 25C provides a 10-percent credit for the purchase of qualified energy efficiency
improvements to existing homes. A qualified energy efficiency improvement is any energy
efficiency building envelope component (1) that meets or exceeds the prescriptive criteria for
such a component established by the 2000 International Energy Conservation Code as
supplemented and as in effect on August 8, 2005 (or, in the case of metal roofs with appropriate
pigmented coatings, meets the Energy Star program requirements); (2) that is installed in or on a
dwelling located in the United States and owned and used by the taxpayer as the taxpayer’s
principal residence; (3) the original use of which commences with the taxpayer; and (4) that
reasonably can be expected to remain in use for at least five years. The credit is nonrefundable.

Building envelope components are: (1) insulation materials or systems which are
specifically and primarily designed to reduce the heat loss or gain for a dwelling; (2) exterior
windows (including skylights) and doors; and (3) metal or asphalt roofs with appropriate
pigmented coatings or cooling granules that are specifically and primarily designed to reduce the

heat gain for a dwelling.

Additionally, section 25C provides specified credits for the purchase of specific energy
efficient property. The allowable credit for the purchase of certain property is (1) $50 for each
advanced main air circulating fan, (2) $150 for each qualified natural gas, propane, or oil furnace
or hot water boiler, and (3) $300 for each item of qualified energy efficient property.

An advanced main air circulating fan is a fan used in a natural gas, propane, or oil
furnace originally placed in service by the taxpayer during the taxable year, and which has an
annual electricity use of no more than two percent of the total annual energy use of the furnace
(as determined in the standard Department of Energy test procedures).

A qualified natural gas, propane, or oil furnace or hot water boiler is a natural gas,
propane, or oil furnace or hot water boiler with an annual fuel utilization efficiency rate of at

least 95.
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Qualified energy-efficient property is: (1) an electric heat pump water heater which yields
an energy factor of at least 2.0 in the standard Department of Energy test procedure, (2) an
electric heat pump which has a heating seasonal performance factor (HSPF) of at least 9, a
seasonal energy efficiency ratio (SEER) of at least 15, and an energy efficiency ratio (EER) of at
least 13, (3) a central air conditioner with energy efficiency of at least the highest efficiency tier
established by the Consortium for Energy Efficiency as in effect on Jan. 1, 2006'%, (4) a natural
gas, propane, or oil water heater which has an energy factor of at least 0.80 or thermal efficiency

of at least 90 percent, and (5) biomass fuel property.

Biomass fuel property is a stove that burns biomass fuel to heat a dwelling unit located in
the United States and used as a principal residence by the taxpayer, or to heat water for such
dwelling unit, and that has a thermal efficiency rating of at least 75 percent. Biomass fuel is any
plant-derived fuel available on a renewable or recurring basis, including agricultural crops and
trees, wood and wood waste and residues (including wood pellets), plants (including aquatic
plants, grasses, residues, and fibers.

Under section 25C, the maximum credit for a taxpayer with respect to the same dwelling
for all taxable years is $500, and no more than $200 of such credit may be attributable to

expenditures on windows.

The taxpayer’s basis in the property is reduced by the amount of the credit. Special
proration rules apply in the case of jointly owned property, condominiums, and tenant-
stockholders in cooperative housing corporations. If less than 80 percent of the property is used
for nonbusiness purposes, only that portion of expenditures that is used for nonbusiness purposes

is taken into account.

For purposes of determining the amount of expenditures made by any individual with
respect to any dwelling unit, there shall not be taken into account expenditures which are made
from subsidized energy financing. The term "subsidized energy financing" means financing
provided-under a Federal, State, or local program a principal purpose of which is to provide
subsidized financing for projects designed to conserve or produce energy.

The credit applies to expenditures made after December 31, 2008 for property placed in
service after December 31, 2008, and prior to January 1, 2010.

House Bill

The House bill raises the 10 percent credit rate to 30 percent. Additionally, all energy
property otherwise eligible for the $50, $100, or $150 credits is instead eligible for a 30 percent
credit on expenditures for such property.

'% The highest tier in effect at this time was tier 2, requiring SEER of at least 15 and EER of at
least 12.5 for split central air conditioning systems and SEER of at least 14 and EER of at least 12 for

packaged central air conditioning systems.
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The House bill additionally extends the provision for one year, through December 31,
2010. Finally, the $500 lifetime cap (and the $200 lifetime cap with respect to windows) is
eliminated and replaced with an aggregate cap of $1,500 in the case of property placed in service

after December 31, 2008 and prior to January 1, 2011.
The present law rule related to subsidized energy financing is eliminated.

Effective date.—The provision is effective for taxable years beginning after December 31,
2008.

Senate Amendment

The Senate amendment is similar to the House bill, but modifies the efficiency standards
for qualifying property.

Specifically, the Senate amendment updates the building insulation requirements to
follow the prescriptive criteria of the 2009 International Energy Conservation Code.
Additionally, qualifying exterior windows, doors, and skylights must have a U-factor at or below
0.30 and a seasonal heat gain coefficient (“SHGC”) at or below 0.30.

Electric heat pumps must achieve the highest efficiency tier of Consortium for Energy
Efficiency, as in effect on January 1, 2009. These standards are a SEER greater than or equal to
15, EER greater than or equal to 12.5, and HSPF greater than or equal to 8.5 for split heat pumps,
and SEER greater than or equal to 14, EER greater than or equal to 12, and HSPF greater than or

equal to 8.0 for packaged heat pumps.

Central air conditioners must achieve the highest efficiency tier of Consortium for Energy
Efficiency, as in effect on January 1, 2009. These standards are a SEER greater than or equal to
16 and EER greater than or equal to 13 for split systems, and SEER greater than or equal to 14
and EER greater than or equal to 12 for packaged systems.

Natural gas, propane, or oil water heaters must have an energy factor greater than or
equal to 0.82 or a thermal efficiency of greater than or equal to 90 percent. Natural gas, propane,
or oil water boilers must achieve an annual fuel utilization efficiency rate of at least 90. Qualified
oil furnaces must achieve an annual fuel utilization efficiency rate of at least 90.

Lastly, the requirement that biomass fuel property have a thermal efficiency rating of at
least 75 percent is modified to be a thermal efficiency rating of at least 75 percent as measured

using a lower heating value.

Effective date.—The provision is generally effective for taxable years beginning after
December 31, 2008. The provisions that alter the efficiency standards of qualifying property,
other than biomass fuel property, apply to property placed in service after December 31, 2009.
The modification with respect to biomass fuel property is effective for taxable years beomnlng

after December 31, 2008.
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Conference Agreement

The conference agreement follows the Senate amendment, with the exception that the
new efficiency standards for qualifying property, other than those for biomass fuel property,
apply to property placed in service after the date of enactment.

9. Credit for residential energy efficient property (sec. 1622 of the House bill, sec. 1122 of
the Senate amendment, sec. 1122 of the conference agreement, and sec. 25D of the Code)

Present Law

Section 25D provides a personal tax credit for the purchase of qualified solar electric
property and qualified solar water heating property that is used exclusively for purposes other
than heating swimming pools and hot tubs. The credit is equal to 30 percent of qualifying
expenditures, with a maximum credit of $2,000 with respect to qualified solar water heating
property. There is no cap with respect to qualified solar electric property.

Section 25D also provides a 30 percent credit for the purchase of qualified geothermal
heat pump property, qualified small wind energy property, and qualified fuel cell power plants.
The credit for geothermal heat pump property is capped at $2,000, the credit for qualified small
wind energy property is limited to $500 with respect to each half kilowatt of capacity, not to
exceed $4,000, and the credit for any fuel cell may not exceed $500 for each 0.5 kilowatt of

capacity.

The credit with respect to all qualifying property may be claimed against the alternative
minimum tax.

Qualified solar electric property is property that uses solar energy to generate electricity
for use in a dwelling unit. Qualifying solar water heating property is property used to heat water
for use in a dwelling unit located in the United States and used as a residence if at least half of
the energy used by such property for such purpose is derived from the sun. '

A qualified fuel cell power plant is an integrated system comprised of a fuel cell stack
assembly and associated balance of plant components that (1) converts a fuel into electricity
using electrochemical means, (2) has an electricity-only generation efficiency of greater than 30
percent. The qualified fuel cell power plant must be installed on or in connection with a dwelling
unit located in the United States and used by the taxpayer as a principal residence.

Qualified small wind energy property is property that uses a wind turbine to generate
electricity for use in a dwelling unit located in the U.S. and used as a residence by the taxpayer.

Qualified geothermal heat pump property means any equipment which (1) uses the
ground or ground water as a thermal energy source to heat the dwelling unit or as a thermal
energy sink to cool such dwelling unit, (2) meets the requirements of the Energy Star program
which are in effect at the time that the expenditure for such equipment is made, and (3) is
installed on or in connection with a dwelling unit located in the United States and used as a

residence by the taxpayer.
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The credit is nonrefundable, and the depreciable basis of the property is reduced by the
amount of the credit. Expenditures for labor costs allocable to onsite preparation, assembly, or
original installation of property eligible for the credit are eligible expenditures.

Special proration rules apply in the case of jointly owned property, condominiums, and
tenant-stockholders in cooperative housing corporations. If less than 80 percent of the property
is used for nonbusiness purposes, only that portion of expenditures that is used for nonbusiness

purposes is taken into account.

For purposes of determining the amount of expenditures made by any individual with
respect to any dwelling unit, there shall not be taken into account expenditures which are made
from subsidized energy financing. The term "subsidized energy financing" means financing
provided under a Federal, State, or local program a principal purpose of which is to provide
subsidized financing for projects designed to conserve or produce energy.

The credit applies to property placed in service prior to January 1, 2017.
House Bill

The House bill eliminates the credit caps for solar hot water, geothermal, and wind
property and eliminates the reduction in credits for property using subsidized energy financing.

Effective date.~The provision applies to taxable years begihning after December 31,
2008.

Senate Amendment

The Senate amendment is the same as the House bill.

Conference Agreement

The conference agreement follows the House bill and the Senate amendment.
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10. Temporary increase in credit for alternative fuel vehicle refueling property (sec. 1623 of
the House bill, sec. 1123 of the Senate amendment, sec. 1123 of the conference agreement,

and sec. 30C of the Code)

Present Law

Taxpayers may claim a 30-percent credit for the cost of installing qualified clean-fuel
vehicle refueling property to be used in a trade or business of the taxpayer or installed at the
principal residence of the taxpayer.'®” The credit may not exceed $30,000 per taxable year per
location, in the case of qualified refueling property used in a trade or business and $1,000 per
taxable year per location, in the case of qualified refueling property installed on property which
is used as a principal residence.

Qualified refueling property is property (not including a building or its structural
components) for the storage or dispensing of a clean-burning fuel or electricity into the fuel tank
or battery of a motor vehicle propelled by such fuel or electricity, but only if the storage or
dispensing of the fuel or electricity is at the point of delivery into the fuel tank or battery of the
motor vehicle. The use of such property must begin with the taxpayer.

Clean-burning fuels are any fuel at least 85 percent of the volume of which consists of
ethanol, natural gas, compressed natural gas, liquefied natural gas, liquefied petroleum gas, or
hydrogen. In addition, any mixture of biodiesel and diesel fuel, determined without regard to
any use of kerosene and containing at least 20 percent biodiesel, qualifies as a clean fuel.

Credits for qualified refueling property used in a trade or business are part of the general
business credit and may be carried back for one year and forward for 20 years. Credits for
residential qualified refueling property cannot exceed for any taxable year the difference between
the taxpayer’s regular tax (reduced by certain other credits) and the taxpayer’s tentative
minimum tax. Generally, in the case of qualified refueling property sold to a tax-exempt entity,

the taxpayer selling the property may claim the credit.

A taxpayer’s basis in qualified refueling property is reduced by the amount of the credit.
In addition, no credit is available for property used outside the United States or for which an
election to expense has been made under section 179.

The credit is available for property placed in service after December 31, 2005, and
(except in the case of hydrogen refueling property) before January 1, 2011. In the case of
hydrogen refueling property, the property must be placed in service before January 1, 2015.

House Bill

For property placed in service in 2009 or 2010, the provision increases the maximum
credit available for business property to $200,000 for qualified hydrogen refueling property and
to $50,000 for other qualified refueling property. For nonbusiness property, the maximum credit

187 Sec. 30C.
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is increased to $2,000. In addition, the credit rate is increased from 30 percent to 50 percent,
except in the case of hydrogen refueling property.

Effective date.—The provision is effective for taxable years beginning after December 31,
2008.

Senate Amendment

The Senate amendment is the same as the House bill, except that it adds interoperability,
public access, and other standards to qualified refueling property that is used for recharging
electric or hybrid-electric motor vehicles.

Conference Agreement

The conference agreement follows the House bill.
11. Recovery period for depreciation of smart meters (sec. 1124 of the Senate amendment)
Present Law

A taxpayer generally must capitalize the cost of property used in a trade or business and
recover such cost over time through annual deductions for depreciation or amortization.
Tangible property generally is depreciated under the modified accelerated cost recovery system
(“MACRS”), which determines depreciation by applying specific recovery periods, placed-in-
service conventions, and depreciation methods to the cost of various types of depreciable
property.'®® The class lives of assets placed in service after 1986 are generally set forth in
Revenue Procedure 87-56.'® Present law provides a 10-year recovery period'*® and thel50-
percent declining balance method'®' be used for smart meters.

A qualified smart electric meter means any time-based meter and related communication
equipment which is placed in service by a taxpayer who is a supplier of electric energy or a
provider of electric energy services and which is capable of being used by the taxpayer as part of
a system that (1) measures and records electricity usage data on a time-differentiated basis in at
least 24 separate time segments per day; (2) provides for the exchange of information between
the supplier or provider and the customer’s smart electric meter in support of time-based rates or
other forms of demand response; and (3) provides data to such supplier or provider so that the
supplier or provider can provide energy usage information to customers electronically; and (4)

188 Sec. 168.

**? 1987-2 C.B. 674 (as clarified and modified by Rev. Proc. 88-22, 1988-1 C.B. 785). Assets
included in class 49.14, describing assets used in the transmission and distribution of electricity for sale
and related land improvements, are assigned a class life of 30 years and a recovery period of 20 years.

1% Sec. 168(e)(3)(D)(iii).
1 Sec. 168(b)(2)(C).
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provides all commercial and residential customers of such supplier or provider with net
metering.'””> The term “net metering” means allowing a customer a credit, if any, as complies
with applicable Federal and State laws and regulations, for providing electricity to the supplier or

provider.

House Bill

No provision.

Senate Amendment

The provision provides a 5-year recovery period and 200 percent declining balance
method for any qualified smart electric meter placed in service before January 1, 2011.

Effective date.—The provision is effective for property placed in service after the date of
enactment.

Conference Agreement

The conference agreement does not include the Senate amendment provision.

12. Energy research credit (sec. 1631 of the House bill and sec. 1131 of the Senate
amendment)

Present Law

General rule

A taxpayer may claim a research credit equal to 20 percent of the amount by which the
taxpayer’s qualified research expenses for a taxable year exceed its base amount for that year.'*
Thus, the research credit is generally available with respect to incremental increases in qualified

research.

A 20-percent research tax credit is also available with respect to the excess of (1) 100
percent of corporate cash expenses (including grants or contributions) paid for basic research
conducted by universities (and certain nonprofit scientific research organizations) over (2) the
sum of (a) the greater of two minimum basic research floors plus (b) an amount reflecting any
decrease in nonresearch giving to universities by the corporation as compared to such giving
during a fixed-base period, as adjusted for inflation. This separate credit computation is
commonly referred to as the university basic research credit.'”*

192 Sec. 168(i)(18).
19 Sec. 41.
1% Sec. 41(e).
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Finally, a research credit is available for a taxpayer’s expenditures on research
undertaken by an energy research consortium. This separate credit computation is commonly
referred to as the energy research credit. Unlike the other research credits, the energy research
credit applies to all qualified expenditures, not just those in excess of a base amount.

The research credit, including the university basic research credit and the energy research
credit, expires for amounts paid or incurred after December 31, 2009."

Computation of allowable credit

Except for energy research payments and certain university basic research payments
made by corporations, the research tax credit applies only to the extent that the taxpayer’s
qualified research expenses for the current taxable year exceed its base amount. The base
amount for the current year generally is computed by multiplying the taxpayer’s fixed-base
percentage by the average amount of the taxpayer’s gross receipts for the four preceding years.
If a taxpayer both incurred qualified research expenses and had gross receipts during each of at
least three years from 1984 through 1988, then its fixed-base percentage is the ratio that its total
qualified research expenses for the 1984-1988 period bears to its total gross receipts for that
period (subject to a maximum fixed-base percentage of 16 percent). All other taxpayers (so-
called start-up firms) are assigned a fixed-base percentage of three percent.

In computing the credit, a taxpayer’s base amount cannot be less than 50 percent of its
current-year qualified research expenses.

To prevent artificial increases in research expenditures by shifting expenditures among
commonly controlled or otherwise related entities, a special aggregation rule provides that all
members of the same controlled group of corporations are treated as a single taxpayer.'””’ Under
regulations prescribed by the Secretary, special rules apply for computing the credit when a
major portion of a trade or business (or unit thereof) changes hands, under which qualified
research expenses and gross receipts for periods prior to the change of ownership of a trade or

19 Sec. 41(h).

19 The Small Business Job Protection Act of 1996 expanded the definition of start-up firms
under section 41(c)(3)(B)(i) to include any firm if the first taxable year in which such firm had both gross
receipts and qualified research expenses began after 1983. A special rule (enacted in 1993) is designed to
gradually recompute a start-up firm’s fixed-base percentage based on its actual research experience.
Under this special rule, a start-up firm is assigned a fixed-base percentage of three percent for each of its
first five taxable years after 1993 in which it incurs qualified research expenses. A start-up firm’s fixed-
base percentage for its sixth through tenth taxable years after 1993 in which it incurs qualified research
expenses is a phased-in ratio based on the firm’s actual research experience. For all subsequent taxable
years, the taxpayer’s fixed-base percentage is its actual ratio of qualified research expenses to gross
receipts for any five years selected by the taxpayer from its fifth through tenth taxable years after 1993.

Sec. 41(c)(3)(B).
97 Sec. 41(H)(1).
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business are treated as transferred with the trade or business that gave rise to those expenses and
receipts for purposes of recomputing a taxpayer’s fixed-base percentage.'*®

Alternative incremental research credit regime

Taxpayers are allowed to elect an alternative incremental research credit regime.'”® Ifa
taxpayer elects to be subject to this alternative regime, the taxpayer is assigned a three-tiered
fixed-base percentage (that is lower than the fixed-base percentage otherwise applicable under
present law) and the credit rate likewise is reduced.

Generally, for amounts paid or incurred prior to 2007, under the alternative incremental
credit regime, a credit rate of 2.65 percent applies to the extent that a taxpayer’s current-year
research expenses exceed a base amount computed by using a fixed-base percentage of one
percent (i.e., the base amount equals one percent of the taxpayer’s average gross receipts for the
four preceding years) but do not exceed a base amount computed by using a fixed-base
percentage of 1.5 percent. A credit rate of 3.2 percent applies to the extent that a taxpayer’s
current-year research expenses exceed a base amount computed by using a fixed-base percentage
of 1.5 percent but do not exceed a base amount computed by using a fixed-base percentage of
two percent. A credit rate of 3.75 percent applies to the extent that a taxpayer’s current-year
research expenses exceed a base amount computed by using a fixed-base percentage of two
percent. Generally, for amounts paid or incurred after 2006, the credit rates listed above are
increased to three percent, four percent, and five percent, respectively.’®

An election to be subject to this alternative incremental credit regime can be made for
any taxable year beginning after June 30, 1996, and such an election applies to that taxable year
and all subsequent years unless revoked with the consent of the Secretary of the Treasury. The
alternative incremental credit regime terminates for taxable years beginning after December 31,

2008.

Alternative simplified credit

Generally, for amounts paid or incurred after 2006, taxpayers may elect to claim an
alternative simplified credit for qualified research expenses.””' The alternative simplified
research credit is equal to 12 percent (14 percent for taxable years beginning after December 31,
2008) of qualified research expenses that exceed S0 percent of the average qualified research
expenses for the three preceding taxable years. The rate is reduced to six percent if a taxpayer
has no qualified research expenses in any one of the three preceding taxable years.

"8 Sec. 41()(3).
' Sec. 41(c)(4).
200" A special transition rule applies for fiscal year 2006-2007 taxpayers.

200 A special transition rule applies for fiscal year 2006-2007 taxpayers.
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An election to use the alternative simplified credit applies to all succeeding taxable years
unless revoked with the consent of the Secretary. An election to use the alternative simplified
credit may not be made for any taxable year for which an election to use the alternative
incremental credit is in effect. A transition rule applies which permits a taxpayer to elect to use
the alternative simplified credit in lieu of the alternative incremental credit if such election is
made during the taxable year which includes January 1, 2007. The transition rule applies only to
the taxable year which includes that date.

Eligible expenses

Qualified research expenses eligible for the research tax credit consist of: (1) in-house
expenses of the taxpayer for wages and supplies attributable to qualified research; (2) certain
time-sharing costs for computer use in qualified research; and (3) 65 percent of amounts paid or
incurred by the taxpayer to certain other persons for qualified research conducted on the
taxpayer’s behalf (so-called contract research expenses).”> Notwithstanding the limitation for
contract research expenses, qualified research expenses include 100 percent of amounts paid or
incurred by the taxpayer to an eligible small business, university, or Federal laboratory for

qualified energy research.

To be eligible for the credit, the research not only has to satisfy the requirements of
present-law section 174 (described below) but also must be undertaken for the purpose of
discovering information that is technological in nature, the application of which is intended to be
useful in the development of a new or improved business component of the taxpayer, and
substantially all of the activities of which constitute elements of a process of experimentation for
functional aspects, performance, reliability, or quality of a business component. Research does
not qualify for the credit if substantially all of the activities relate to style, taste; cosmetic; or
seasonal design factors.’” In addition, research does not qualify for the credit: (1) if conducted
after the beginning of commercial production of the business component; (2) if related to the
adaptation of an existing business component to a particular customer’s requirements; (3) if
related to the duplication of an existing business component from a physical examination of the
component itself or certain other information; or (4) if related to certain efficiency surveys,
management function or technique, market research, market testing, or market development,
routine data collection or routine quality control.*** Research does not qualify for the credit if it
is conducted outside the United States, Puerto Rico, or any U.S. possession.

292 Under a special rule, 75 percent of amounts paid to a research consortium for qualified
research are treated as qualified research expenses eligible for the research credit (mather than 65 percent
under the general rule under section 41(b)(3) governing contract research expenses) if (1) such research
consortium is a tax-exempt organization that is described in section 501(c)(3) (other than a private
foundation) or section 501(c)(6) and is organized and operated primarily to conduct scientific research,
and (2) such qualified research is conducted by the consortium on behalf of the taxpayer and one or more

persons not related to the taxpayer. Sec. 41(b)(3)(C).
23 Sec. 41(d)(3).
2% Sec. 41(d)(4).
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Relation to deduction

Under section 174, taxpayers may elect to deduct currently the amount of certain research
or experimental expenditures paid or incurred in connection with a trade or business,
notwithstanding the general rule that business expenses to develog or create an asset that has a
useful life extending beyond the current year must be capitalized. % However, deductions
allowed to a taxpayer under section 174 (or any other section) are reduced by an amount equal to
100 percent of the taxpayer’s research tax credit determined for the taxable year.?® Taxpayers
may alternatively elect to claim a reduced research tax credit amount under section 41 in lieu of

reducing deductions otherwise allowed.””’

House Bill

The House bill creates a new 20 percent credit for all qualified energy research expenses
paid or incurred in 2009 or 2010. Qualified energy research expenses are qualified research
expenses related to the fields of fuel cells and battery technology, renewable energy, energy
conservation technology, efficient transmission and distribution of electricity, and carbon capture

and sequestration.

Effective date.—The provision is effective for taxable years beginning after December 31,

2008.

Senate Amendment

The Senate amendment is the same as the House bill, except that it adds expenses related
to renewable fuels research to the list of qualified energy research expenses.

Conference Agreement

The conference agreement does not include either the House bill or the Senate
amendment provision. '

205 Taxpayers may elect 10-year amortization of certain research expenditures allowable as a
deduction under section 174(a). Secs. 174(f)(2) and 59(e).

206 Sec. 280C(c).
207 Sec. 280C(c)(3).
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13. Modification of credit for carbon dioxide sequestration (sec. 1141 of the Senate
amendment, sec. 1131 of the conference agreement, and sec. 45Q of the Code)

Present Law

A credit of $20 per metric ton is available for qualified carbon dioxide captured by a
taxpayer at a qualified facility and disposed of by such taxpayer in secure geological storage
(including storage at deep saline formations and unminable coal seams under such conditions as
the Secretary may determine).”® In addition, a credit of $10 per metric ton is available for
qualified carbon dioxide that is captured by the taxpayer at a qualified facility and used by such
taxpayer as a tertiary injectant (including carbon dioxide augmented waterflooding and
immiscible carbon dioxide displacement) in a qualified enhanced oil or natural gas recovery
project. Both credit amounts are adjusted for inflation after 2009.

Qualified carbon dioxide is defined as carbon dioxide captured from an industrial source
that (1) would otherwise be released into the atmosphere as an industrial emission of greenhouse
gas, and (2) is measured at the source of capture and verified at the point or points of injection. . .
Qualified carbon dioxide includes the initial deposit of captured carbon dioxide used as a tertiary
injectant but does not include carbon dioxide that is recaptured, recycled, and re-injected as part
of an enhanced oil or natural gas recovery project process. A qualified enhanced oil or natural
gas recovery project is a project that would otherwise meet the definition of an enhanced oil
recovery project under section 43, if natural gas projects were included within that definition.

A qualified facility means any industrial facility (1) which is owned by the taxpayer, (2)
at which carbon capture equipment is placed in service, and (3) which captures not less than
500,000 metric tons of carbon dioxide during the taxable year. The credit applies only with
respect to qualified carbon dioxide captured and sequestered or injected in the United States

. . 2
one of its possessions.

2
09 or

Except as provided in regulations, credits are attributable to the person that captures and
physically or contractually ensures the disposal, or use as a tertiary injectant, of the qualified
carbon dioxide. Credits are subject to recapture, as provided by regulation, with respect to any
qualified carbon dioxide that ceases to be recaptured, disposed of, or used as a tertiary injectant
in a manner consistent with the rules of the provision.

The credit is part of the general business credit. The credit sunsets at the end of the
calendar year in which the Secretary, in consultation with the Administrator of the
Environmental Protection Agency, certifies that 75 million metric tons of qualified carbon
dioxide have been captured and disposed of or used as a tertiary injectant.

208 gec. 45Q.
2 gec. 638(1).
20 GQec. 638(2).
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House Bill

No provision.

Senate Amendment

The provision requires that carbon dioxide used as a tertiary injectant and otherwise
eligible for a $10 per metric ton credit must be sequestered by the taxpayer in permanent
geological storage in order to qualify for such credit. The Senate amendment also clarifies that
the term permanent geological storage includes oil and gas reservoirs in addition to unminable
coal seams and deep saline formations. In addition, the Senate amendment requires that the
Secretary of the Treasury consult with the Secretary of Energy and the Secretary of the Interior,
in addition to the Administrator of the Environmental Protection Agency, in promulgating
regulations relating to the permanent geological storage of carbon dioxide.

Effective date.—The provision is effective for carbon dioxide captured after the date of
enactment. -

Conference Agreement

The conference agreement follows the Senate amendment.

14. Modification of the plug-in electric drive motor vehicle credit (secs. 1151 and 1152 of
the Senate amendment, secs. 1141 through 1144 of the conference agreement, and secs. 30B

and 30D of the Code)

Present Law

Alternative motor vehicle credit

A credit is available for each new qualified fuel cell vehicle, hybrid vehicle, advanced
lean burn technology vehicle, and alternative fuel vehicle placed in service by the taxpayer
during the taxable year.?'! In general, the credit amount varies depending upon the type of
technology used, the weight class of the vehicle, the amount by which the vehicle exceeds
certain fuel economy standards, and, for some vehicles, the estimated lifetime fuel savings. The
credit generally is available for vehicles purchased after 2005. The credit terminates after 2009,
2010, or 2014, depending on the type of vehicle. The alternative motor vehicle credit is not

allowed against the alternative minimum tax.

Plug-in electric drive motor vehicle credit

A credit is available for each qualified plug-in electric drive motor vehicle placed in
service. A qualified plug-in electric drive motor vehicle is a motor vehicle that has at least four
wheels, is manufactured for use on public roads, meets certain emissions standards (except for

21 gec. 30B.



certain heavy vehicles), draws propulsion using a traction battery with at least four kilowatt-
hours of capacity, and is capable of being recharged from an external source of electricity.

The base amount of the plug-in electric drive motor vehicle credit is $2,500, plus another
$417 for each kilowatt-hour of battery capacity in excess of four kilowatt-hours. The maximum
credit for qualified vehicles weighing 10,000 pounds or less is $7,500. This maximum amount
increases to $10,000 for vehicles weighing more than 10,000 pounds but not more than 14,000
pounds, to $12,500 for vehicles weighing more than 14,000 pounds but not more than 26,000
pounds, and to $15,000 for vehicle weighing more than 26,000 pounds.

In general, the credit is available to the vehicle owner, including the lessor of a vehicle
subject to lease. If the qualified vehicle is used by certain tax-exempt organizations,
governments, or foreign persons and is not subject to a lease, the seller of the vehicle may claim
the credit so long as the seller clearly discloses to the user in a document the amount that is
allowable as a credit. A vehicle must be used predominantly in the United States to qualify for

the credit.

Once a total of 250,000 credit-eligible vehicles have been sold for use in the United
States, the credit phases out over four calendar quarters. The phaseout period begins in the
second calendar quarter following the quarter during which the vehicle cap has been reached.
Taxpayers may claim one-half of the otherwise allowable credit during the first two calendar
quarters of the phaseout period and twenty-five percent of the otherwise allowable credit during
the next two quarters. After this, no credit is available. Regardless of the phase-out limitation,
no credit is available for vehicles purchased after 2014.

The basis of any qualified vehicle is reduced by the amount of the credit. To the extent a
vehicle is eligible for credit as a qualified plug-in electric drive motor vehicle, it is not eligible
for credit as a qualified hybrid vehicle under section 30B. The portion of the credit attributable
to vehicles of a character subject to an allowance for depreciation is treated as part of the general
business credit; the nonbusiness portion of the credit is allowable to the extent of the excess of
the regular tax over the alternative minimum tax (reduced by certain other credits) for the taxable

year.

House Bill

No provision.

Senate Amendment

Credit for electric drive low-speed vehicles, motorcycles, and three-wheeled vehicles

The Senate amendment creates a new 10-percent credit for low-speed vehicles,
motorcycles, and three-wheeled vehicles that would otherwise meet the criteria of a qualified
plug-in electric drive motor vehicle but for the fact that they are low-speed vehicles or do not
have at least four wheels. The maximum credit for such vehicles is $4,000. Basis reduction and
other rules similar to those found in section 30 apply under the provision. The new credit is part
of the general business credit. The new credit is not available for vehicles sold after December

31, 2011.
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Credit for converting a vehicle into a plug-in electric drive motor vehicle

The Senate amendment also creates a new 10-percent credit, up to $4,000, for the cost of
converting any motor vehicle into a qualified plug-in electric drive motor vehicle. To be eligible
for the credit, a qualified plug-in traction battery module must have a capacity of at least 2.5
kilowatt-hours. In the case of a leased traction battery module, the credit may be claimed by the
lessor but not the lessee. The credit is not available for conversions made after December 31,

2012.

Modification of plug-in electric drive motor vehicle credit

The Senate amendment modifies the plug-in electric drive motor vehicle credit by
increasing the 250,000 vehicle limitation to 500,000. It also modifies the definition of qualified

plug-in electric drive motor vehicle to exclude low-speed vehicles.

Effective date.—The Senate amendment is generally effective for vehicles sold after
December 31, 2009. The credit for plug-in vehicle conversion is effective for property placed in
service after December 31, 2008, in taxable years beginning after such date.

Conference Agreement

The conference agreement follows the Senate amendment with substantial modifications.

Credit for electric drive low-speed vehicles, motorcycles, and three-wheeled vehicles

With respect to electric drive low-speed vehicles, motorcycles, and three-wheeled
vehicles, the conference agreement follows the Senate amendment with the following
modifications. Under the conference agreement, the maximum credit available is $2,500. The
conference agreement also makes other technical changes. '

Credit for converting a vehicle into a plug-in electric drive motor vehicle

With respect to plug-in vehicle conversions, the conference agreement follows the Senate
amendment but increases the minimum capacity of a qualified battery module to four kilowatt-
hours, changes the effective date to property placed in service after the date of enactment, and
eliminates the credit for plug-in conversions made after December 31, 2011. The conference
agreement also removes the rule permitting lessors of battery modules to claim the plug-in

conversion credit.

Modification of the plug-in electric drive motor vehicle credit

The conference agreement modifies the plug-in electric drive motor vehicle credit by
limiting the maximum credit to $7,500 regardless of vehicle weight. The conference agreement
also eliminates the credit for low speed plug-in vehicles and for plug-in vehicles weighing

14,000 pounds or more.

The conference agreement replaces the 250,000 total plug-in vehicle limitation with a
200,000 plug-in vehicles per manufacturer limitation. The credit phases out over four calendar
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quarters beginning in the second calendar quarter following the quarter in which the
manufacturer limit is reached. The conference agreement also makes other technical changes.

The changes to the plug-in electric drive motor vehicle credit are effective for vehicles
acquired after December 31, 2009.

Treatment of alternative motor vehicle credit as a personal credit allowed against the
alternative minimum tax

The conference agreement provides that the alternative motor vehicle credit is a personal
credit allowed against the alternative minimum tax. The provision is effective for taxable years

beginning after December 31, 2008.

15. Parity for qualified transportation fringe benefits (sec. 1251 of the Senate amendment,
sec. 1151 of the conference agreement, and sec. 132 of the Code)

Present Law

Qualified transportation fringe benefits provided by an employer are excluded from an
employee s gross income for income tax purposes and from an employee’s wages for payroll tax
purposes.”'> Qualified transportation fringe benefits include parking, transit passes, vanpool
benefits, and qualified bicycle commuting reimbursements. Up to $230 (for 2009) per month of
employer-provided parking is excludable from income. Up to $120 (for 2009) per month of
employer-provided transit and vanpool benefits are excludable from gross income. These
amounts are indexed annually for inflation, rounded to the nearest multiple of $5. No amount is
includible in the income of an employee merely because the employer offers the employee a
choice between cash and qualified transportation fringe benefits. Qualified transportation fringe
benefits also include a cash reimbursement by an employer to an employee. However, in the
case of transit passes, a cash reimbursement is considered a qualified transportation fringe
benefit only if a voucher or similar item which may be exchanged only for a transit pass is not
readily available for direct distribution by the employer to the employee.

House Bill

No provision.

Senate Amendment

The provision increases the monthly exclusion for employer-provided transit and vanpool
benefits to the same level as the exclusion for employer-provided parking.

Effective date.—The provision is effective for months beginning on or after date of
enactment. The proposal does not apply to tax years beginning after December 31, 2010. -

212 Code secs. 132(f), 3121(b)(2), 3306(b)(16), and 3401(a)(19).
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Conference Agreement

The conference agreement follows the Senate amendment.

16. Credit for investment in advanced energy property (sec. 1302 of the Senate amendment,
sec. 1302 of the conference agreement, and new sec. 48C of the Code)

Present Law

An income tax credit is allowed for the production of electricity from qualified energy
resources at qualified facilities.””® Qualified energy resources comprise wind, closed-loop
biomass, open-loop biomass, geothermal energy, solar energy, small irrigation power, municipal
solid waste, qualified hydropower production, and marine and hydrokinetic renewable energy.
Qualified facilities are, generally, facilities that generate electricity using qualified energy

resources.

An income tax credit is also allowed for certain energy property placed in service.
Qualifying property includes certain fuel cell property, solar property, geothermal power
production property, small wind energy property, combined heat and power system property, and

geothermal heat pump property.

In addition to these, numerous other credits are available to taxpayers to encourage
renewable energy production and energy conservation, including, among others, credits for
certain biofuels, plug-in electric vehicles, and energy efficient appliances, and for improvements

to heating, air conditioning, and insulation.

No credit is specifically designed under present law to encourage the development of a
domestic manufacturing base to support the industries described above.

House Bill

No provision.

Senate Amendment

The Senate amendment establishes a 30 percent credit for investment in qualified
property used in a qualified advanced energy manufacturing project. A qualified advanced
energy project is a project that re-equips, expands, or establishes a manufacturing facility for the
production: (1) property designed to be used to produce energy from the sun, wind, or
geothermal deposits (within the meaning of section 613(¢)(2)), or other renewable resources; (2)
fuel cells, microturbines, or an energy storage system for use with electric or hybrid-electric
motor vehicles; (3) electric grids to support the transmission of intermittent sources of renewable

213 Sec. 45. In addition to the electricity production credit, section 45 also provides income tax
credits for the production of Indian coal and refined coal at qualified facilities.

214 Qec. 48.
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energy, including storage of such energy; (4) property designed to capture and sequester carbon
dioxide; (5) property designed to refine or blend renewable fuels (but not fossil fuels) or to
produce energy conservation technologies (including energy-conserving lighting technologies
and smart grid technologies; or (6) other advanced energy property designed to reduce
greenhouse gas emissions as may be determined by the Secretary.

Qualified property must be depreciable (or amortizable) property used in a qualified
advanced energy project. Qualified property does not include property designed to manufacture
equipment for use in the refining or blending of any transportation fuel other than renewable
fuels. The basis of qualified property must be reduced by the amount of credit received.

Credits are available only for projects certified by the Secretary of Treasury, in
consultation with the Secretary of Energy. The Secretary of Treasury must establish a
certification program no later than 180 days after date of enactment, and may allocate up to $2

billion in credits.

In selecting projects, the Secretary may consider only those projects where there is a
reasonable expectation of commercial viability. In addition, the Secretary must consider other
selection criteria, including which projects (1) will provide the greatest domestic job creation; (2)
will provide the greatest net impact in avoiding or reducing air pollutants or anthropogenic
emissions of greenhouse gases; (3) have the greatest readiness for commercial employment,
replication, and further commercial use in the United States, (4) will provide the greatest benefit
in terms of newness in the commercial market; (5) have the lowest levelized cost of generated or
stored energy, or of measured reduction in energy consumption or greenhouse gas emission; and
(6) have the shortest project time from certification to completion.

Each project application must be submitted during the three-year period beginning on the
date such certification program is established. An applicant for certification has two years from
the date the Secretary accepts the application to provide the Secretary with evidence that the
requirements for certification have been met. Upon certification, the applicant has five years
from the date of issuance of the certification to place the project in service. Not later than six
years after the date of enactment of the credit, the Secretary is required to review the credit
allocations and redistribute any credits that were not used either because of a revoked
certification or because of an insufficient quantity of credit applications.

Effective date.—The provision is effective on the date of enactment.

Conference Agreement

The conference agreement follows the Senate amendment with the following
modifications. The conference agreement increases by $300 million (to $2.3 billion) the amount
of credits that may be allocated by the Secretary. The conference agreement expands the list of
qualifying advance energy projects to include projects designed to manufacture any new
" qualified plug-in electric drive motor vehicle (as defined by section 30D(c)), any specified
vehicle (as defined by section 30D(£)(2)), or any component which is designed specifically for
use with such vehicles, including any electric motor, generator, or power control unit. The
conference agreement also replaces the third and fourth project selection criteria with a

141



requirement that the Secretary, in addition to the remaining criteria, consider projects that have
the greatest potential for technological innovation and commercial deployment.

In addition, the conference agreement shortens to two years the period during which
project applications may be submitted, shortens to one year the period during which the project
applicants must provide evidence that the certification requirements have been met, and shortens
to three years the period during which certified projects must be placed in service. The
conference agreement also shortens the period after which the Secretary must review the credit
allocations from six to four years. Finally, the conference agreement clarifies that only tangible
personal property and other tangible property (not including a building or its structural
components) is credit-eligible.

17. Incentives for manufacturing facilities producing plug-in electric drive motor vehicles
and components (sec. 1303 of the Senate amendment)

Present Law

Depreciation rules

A taxpayer is allowed to recover through annual depreciation deductions the cost of
certain property used in a trade or business or for the production of income. The amount of the
depreciation deduction allowed with respect to tangible property for a taxable year is determined
under the modified accelerated cost recovery system (“MACRS”). Under MACRS, different
types of property generally are assigned applicable recovery periods and depreciation methods.
The recovery periods applicable to most tangible personal property range from 3 to 25 years. The
depreciation methods generally applicable to tangible personal property are the 200-percent and
150-percent declining balance methods, switching to the straight-line method for the taxable year
in which the taxpayer’s depreciation deduction would be maximized.

Bonus depreciation

For property placed in service in calendar year 2009, an additional first-year de reciation
deduction is available equal to 50 percent of the adjusted basis of qualified property The
additional first-year depreciation deduction is allowed for both regular tax and alternative
minimum tax (“AMT?) purposes.’'® Certain other rules and limitations apply.

215 Sec. 168(k). The additional first-year depreciation deduction is-subject to the general rules
regarding whether an item is deductible under section 162 or instead is subject to capitalization under

section 263 or section 263A.

218 However, the additional first-year depreciation deduction is not allowed for purposes of
computing earnings and profits.
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Election to claim additional research or minimum tax credits in lieu of claiming bonus
depreciation

Corporations otherwise eligible for bonus depreciation under section 168(k) may elect to
claim additional research or minimum tax credits in lieu of claiming depreciation under section
168(k) for “eligible qualified property” placed in service after March 31, 2008.*"7 A corporation
making the election forgoes the depreciation deductions allowable under section 168(k) and
instead increases the limitation under section 38(c) on the use of research credits or section 53(c)
on the use of minimum tax credits.*'® The increases in the allowable credits are treated as
refundable for purposes of this provision. The depreciation for qualified property is calculated
for both regular tax and AMT purposes using the straight-line method in place of the method that
would otherwise be used absent the election under this provision.

The research credit or minimum tax credit limitation is increased by the bonus
depreciation amount, which is equal to 20 percent of bonus depreciation219 for certain eligible
qualified property that could be claimed absent an election under this provision. Generally,
eligible qualified property included in the calculation is bonus depreciation property that meets
the following requirements: (1) the original use of the property must commence with the
taxpayer after March 31, 2008; (2) the taxpayer must purchase the property either (a) after
March 31, 2008, and before January 1, 2009, but only if no binding written contract for the
acquisition is in effect before April 1, 2008,%*° or (b) pursuant to a binding written contract which
was entered into after March 31, 2008, and before January 1, 2009;**' and (3) the property must
be placed in service after March 31, 2008, and before January 1, 2009 (January 1, 2010 for

certain longer-lived and transportation property).

The bonus depreciation amount is limited to the lesser of: (1) $30 million, or (2) six
percent of the sum of research credit carryforwards from taxable years beginning before
January 1, 2006 and minimum tax credits allocable to the adjusted minimum tax imposed for
taxable years beginning before January 1, 2006. All corporations treated as a single employer

217 Sec. 168(k)(4). In the case of an electing corporation that is a partner in a partnership, the
corporate partner’s distributive share of partnership items is determined as if section 168(k) does not
apply to any eligible qualified property and the straight line method is used to calculate depreciation of

such property.
. 2% Special rules apply to an applicable partnership.

21 For this purpose, bonus depreciation is the difference between (i) the aggregate amount of
depreciation for all eligible qualified property determined if section 168(k)(1) applied using the most
accelerated depreciation method (determined without regard to this provision), and shortest life allowable

for each property, and (ii) the amount of depreciation that would be determined if section 168(k)(1) did
not apply using the same method and life for each property.

220 1n the case of passenger aircraft, the written binding contract limitation does not apply.

221 Special rules apply to property manufactured, constructed, or produced by the taxpayer for
use by the taxpayer.
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under section 52(a) are treated as one taxpayer for purposes of the limitation, as well as for
electing the application of this provision.

Credit for plug-in vehicles

A credit is available for each qualified plug-in electric drive motor vehicle placed in
service. A qualified plug-in electric drive motor vehicle is a motor vehicle that has at least four
wheels, is manufactured for use on public roads, meets certain emissions standards (except for
certain heavy vehicles), draws propulsion using a traction battery with at least four kilowatt-
hours of capacity, and is capable of being recharged from an external source of electricity.

The base amount of the plug-in electric drive motor vehicle credit is $2,500, plus another
$417 for each kilowatt-hour of battery capacity in excess of four kilowatt-hours. The maximum
credit for qualified vehicles weighing 10,000 pounds or less is $7,500. This maximum amount
increases to $10,000 for vehicles weighing more than 10,000 pounds but not more than 14,000
pounds, to $12,500 for vehicles weighing more than 14,000 pounds but not more than 26,000
pounds, and to $15,000 for vehicle weighing more than 26,000 pounds.

In general, the credit is available to the vehicle owner, including the lessor of a vehicle
subject to lease. If the qualified vehicle is used by certain tax-exempt organizations,
governments, or foreign persons and is not subject to a lease, the seller of the vehicle may claim
the credit so long as the seller clearly discloses to the user in a document the amount that is
allowable as a credit. A vehicle must be used predominantly in the United States to qualify for

the credit.

Once a total of 250,000 credit-eligible vehicles have been sold for use in the United
States, the credit phases out over four calendar quarters. The phaseout period begins in the
second calendar quarter following the quarter during which the vehicle cap has been reached.
Taxpayers may claim one-half of the otherwise allowable credit during the first two calendar
quarters of the phaseout period and twenty-five percent of the otherwise allowable credit during
the next two quarters. After this, no credit is available. Regardless of the phase-out limitation,
no credit is available for vehicles purchased after 2014.

The basis of any qualified vehicle is reduced by the amount of the credit. To the extenta. -
vehicle is eligible for credit as a qualified plug-in electric drive motor vehicle, it is not eligible
for credit as a qualified hybrid vehicle under section 30B. The portion of the credit attributable
to vehicles of a character subject to an allowance for depreciation is treated as part of the general
business credit; the nonbusiness portion of the credit is allowable to the extent of the excess of
the regular tax over the AMT (reduced by certain other credits) for the taxable year.

House Bill

No provision.

Senate Amendment

The Senate amendment permits taxpayers to elect to expense one hundred percent of the
cost of any electric drive motor vehicle manufacturing facility property placed in service before
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2012 and fifty percent of the.cost of such property placed in service after 2011 and before 2015.
For purposes of this election, qualified property is property which is a facility or a portion of a
facility used for the production of any new qualified plug-in electric drive motor vehicle?? or
any eligible component. Eligible components are any battery, any electric motor or generator, or
any power control unit which is designed specifically for use with a new qualified plug-in
electric drive motor vehicle.

The original use of any qualified property must begin with the taxpayer. In the case of
dual use property, the amount of cost eligible to be expensed is reduced by the total cost of the
facility multiplied by the percentage of property expected to be produced that is not qualified

property.

The Senate amendment permits taxpayers to waive this election in favor of a loan equal
to thirty-five percent of the amount eligible to be expensed under the general provision. The
loan is in the form of a senior note, with a 20-year term and an interest rate payable at the
applicable Federal rate, issued by the taxpayer to the Secretary of Treasury and secured by the
qualified manufacturing property. Upon repayment of the loan, the taxpayer's tax liabili
limitations are increased for the research credit’? and the alternative minimum tax credit** by

the amount of the loan.

Effective date.—The provision is effective for taxable years beginning after the date of
enactment. ' ‘ ' ' '

Conference Agreement

The conference agreement does not include the Senate amendment provision.

222 As defined by section 30D(c).
23 Sec. 38(c).
24 Sec. 53(c).
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E. Other Provisions

1. Application of certain labor standards to projects financed with certain tax-favored
bonds (sec. 1701 of the House bill, sec. 1901 of the Senate amendment, and sec. 1601 of the

conference agreement)

Present Law

The United States Code (Subchapter IV of Chapter 31 of Title 40) applies a prevailing
wage requirement to certain contracts to which the Federal Government is a party.

House Bill

The provision provides that Subchapter IV of Chapter 31 of Title 40 of the U.S. Code
shall apply to projects financed with the proceeds of:

1. any qualified clean renewable energy bond (as defined in sec. 54C of the Code) issued
after the date of enactment;

2. any qualified energy conservation bond (as defined in sec. 54D of the Code) issued
after the date of enactment; ;

3. any qualified zone academy bond (as defined in sec. 54E of the Code) issued after the
date of enactment;

4. any qualified school construction bond (as defined in sec. 54F of the Code); and

5. any recovery zone economic development bond (as defined in sec. 1400U-2 of the
Code).

Effective date.—The provision is effective on the date of enactment.

Senate Amendment

The Senate amendment is the same as the House bill except it makes a technical
correction to change “qualified clean renewable energy bond” to “new clean renewable energy

bond.”

Conference Agreement

The conference agreement follows the Senate amendment.
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2. Increase in the public debt limit (sec. 1902 of the Senate amendment and sec. 1604 of the
conference agreement)
Present Law
The statutory limit on the public debt is $11,315,000,000,000.
House Bill

No provision.

Senate Amendment

The Senate amendment increases the statutory limit on the public debt by
$825,000,000,000 to $12,140,000,000,000.

Effective date.—The provision is effective on the date of enactment.

Conference Agreement

The conference agreement increases the statutory limit on the public debt by
$789,000,000,000 to $12,104,000,000,000.

Effective date.—The provision is effective on the date of enactment.

3. Failure to redeem certain securities from the United States (sec. 6021 of the Senate
amendment)

Present Law

An employer generally may deduct reasonable compensation for personal services as an
ordinary and necessary business expense. Section 162(m) (relating to remuneration expenses for
certain executives that are in excess of $1 million) and section 280G (relating to excess
parachute payments) provide explicit limitations on the deductibility of certain compensation
expenses in the case of corporate employers, and section 4999 imposes an additional tax of 20
percent on the recipient of an excess parachute payment. The Emergency Economic
Stabilization Act of 2008 (“EESA”) limits the amount of payments that may be deducted as
reasonable compensation by certain financial institutions that receive financial assistance from
the United States pursuant to the troubled asset relief program (“TARP”) established under
EESA by modifying the section 162(m) and section 280G limits. EESA also provided non-tax
rules relating to the compensation that is payable by such a financial institution (the “TARP

executive compensation rules”).

House Bill

No provision.
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Senate Amendment

In general

The provision amends the TARP executive compensation rules to limit payment of
“excessive bonuses” to “covered individuals” by financial institutions whose preferred stock was
purchased by the United States using funds provided under TARP. Excessive bonuses are
defined as the portion of an “applicable bonus payment” made to a covered individual in excess

of $100,000.

An applicable bonus payment is any bonus payment that is (1) paid, or payable, for
services performed by a covered individual in a tax year of the financial institution ending in
2008, and (2) the amount of which was communicated to the covered individual at some time
between January 1, 2008, and January 31, 2009, or was based on a resolution of the financial
institution’s board of directors and adopted before the end of the financial institution’s 2008
taxable year. For purposes of determining an applicable bonus, any bonus payments that relate
to a taxable year prior to 2008, but which are wholly or partially contingent on the performance
of services in the 2008 taxable year, are disregarded. In addition, any conditions on 2008
bonuses that require the covered individual to perform services in a subsequent taxable year are
also disregarded (e.g., if a 2008 bonus is dependent on the performance of services in 2009, the
bonus is still considered to be an applicable bonus if it meets all of the other requirements for

such status).

The definition of bonus includes discretionary payments for services provided that are in
addition to amounts payable for regular services performed and is payable are cash or property
other than (1) the stock of the financial institution or (2) an interest in a troubled asset (within the
meaning of EESA) held directly or indirectly by the financial institution. Bonuses do not include
commissions, welfare and fringe benefits, or expense reimbursements.

A covered individual is any director, officer, or other employee of a financial institution
or its controlled group of corporations.”?’

Stock redemption

If a financial institution pays one or more excessive bonuses to one or more covered
individuals, the financial institution must redeem from the government an amount of preferred
stock equal to the aggregate amount of all excessive bonuses paid or payable to such covered
individual or individuals. The redemption obligation exists notwithstanding any otherwise
applicable restrictions on the redeemability of the preferred stock. The preferred stock must be
redeemed by the later of: 120 days after date of enactment (for excessive bonuses that had
already been paid) or the day before the excessive bonus (or a portion thereof) is paid.

223 Members of a controlled group of corporations are determined as provided under section
52(a).
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Excise tax

An excise tax is imposed on any financial institution that pays one or more excessive
bonuses but does not redeem its preferred stock from the government in a timely manner. The
tax is equal to 35 percent of the amount of preferred stock that the financial institution should
have redeemed from the government (i.e., the amount of the excessive bonus). For example, if a
financial institution granted a 2008 bonus of $1 million to its chief executive officer, and the
financial institution did not redeem $900,000 worth of preferred stock from the United States, it
must pay a tax of $315,000 ($1 million minus $100,000 times 35 percent). Once a financial
institution pays the 35 percent tax, the institution is no longer required to redeem from the
government an amount of preferred stock equal to the amount of the excessive bonus. That is, a
financial institution that pays an excessive bonus must either redeem stock or pay an excise tax
on that bonus but it will not be required to do both for any single bonus.

Payment of the excise tax does not have any effect on otherwise applicable agreements to
redeem preferred stock purchased by the Federal Government using funds provided by TARP.

Effective Date

The provision applies to a failure to redeem preferred stock that occurs after the date of
enactment.

Conference Agreement

The conference agreement does not include the Senate amendment provision.
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F. Trade Related Provisions
1. TRADE ADJUSTMENT ASSISTANCE?**
I. OVERVIEW

The conference report amends the Trade Act of 1974 (“the Trade Act”) to reauthorize trade
adjustment assistance (“TAA”), to extend trade adjustment assistance to service workers,

communities, firms, and farmers, and for other purposes.
II. HOUSE BILL
No provision

III. SENATE BILL

First, the Senate bill amends section 245(a) of the Trade Act of 1974 to extend the authorization
for the TAA for Workers program until December 31, 2010. Second, the proposal amends
section 246(b)(1) of the Trade Act of 1974 to extend the authorization for Alternative Trade
Adjustment Assistance program by two years. Third, the proposal amends section 256(b) of the
Trade Act of 1974 to extend the authorization for the TAA for Firms program until December
31, 2010. Fourth, the proposal amends section 298(a) of the Trade Act of 1974 to extend the
TAA for Farmers program until December 31, 2010. Fifth, the proposal amends section 285 of
the Trade Act of 1974 to extend the overall termination date of the TAA programs until
December 31, 2010. Sixth, the proposal provides that these amendments shall have an effective
date of January 1, 2008. Seventh, the proposal includes a Sense of the Senate that a TAA for

Communities program should be revived.
IV. CONFERENCE REPORT

A. Partl - Trade Adjustment Assistance for Workers

1. Subpart A — Trade Adjustment Assistance for Service Sector Workers

Extension of Trade Adjustment Assistance to Service Sector and Public Agency Workers;
Shifts in Production (Section 1701 (amending Sections 221, 222, 231, 244, and 247 of the

Trade Act of 1974))
Present Law

Section 222 of the Trade Act provides trade adjustment assistance to workers in a firm or an
appropriate subdivision of a firm if (1) a significant number or proportion of the workers in the

226 Descriptions prepared by the majority staffs of the House Committee on Ways and Means and
the Senate Committee on Finance.
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firm or subdivision have become (or are threatened to become) totally or partially separated; (2)
the firm produces an article; and (3) the separation or threat of same is due to trade with foreign

countries.

There are three ways to demonstrate the connection between job separation and trade. The
Secretary of Labor (“the Secretary”) must determine either (1) that increased imports of articles
“like or directly competitive” with articles produced by the firm have contributed importantly to
the separation and to an absolute decrease in the firm’s sales or production, or both; (2) that the
workers’ firm has shifted its production of articles “like or directly competitive” with articles
produced by the firm to a trade agreement partner of the United States or a beneficiary country
under the Andean Trade Preference Act, the African Growth and Opportunity Act, or the
Caribbean Basin Economic Recovery Act; or (3) that the firm has shifted production of such
articles to another country and there has been or is likely to be an increase in imports of like or

directly competitive articles.

Section 222 of the Trade Act also provides TAA to adversely affected secondary workers.
Eligible secondary workers include (1) secondary workers that supply directly to another firm

component parts for articles that were the basis for a certification of eligibility for TAA benefits;
and (2) downstream workers that were affected by trade with Mexico or Canada.

When the Department investigates workers’ petitions, it requires firms and customers to certify
the questionnaires that the workers’ firm and the firm’s customers submit. Present law also
authorizes the Secretary to use subpoenas to obtain information in the course of its investigation
of a petition. The law provides for the imposition of criminal and civil penalties for providing
false information and failing to disclose material information, but the penalties apply only to

petitioners. :

Explanation of Provision

The provision would amend section 222 of the Trade Act to expand the availability of TAA to
include workers in firms in the services sector. Like workers in firms that produce articles,
workers in firms that supply services would be eligible for TAA if a significant number or
proportion of the workers have become (or are threatened to become) totally or partially
separated, and if increased imports of services “contributed importantly” to the workers’
separation or threat of separation. '

As with articles, there would be three ways for service sector workers to demonstrate that they
are eligible for TAA. First, TAA would be available if increased imports of services like or
directly competitive with services supplied by the firm have contributed importantly to the
separation and to an absolute decrease in the firm’s sales or production, or both. Second, TAA
would be availablein “shift in supply” (“service relocation”) scenarios, if the workers’ firm or
subdivision established a facility in a foreign country to supply services like or directly
competitive with the services supplied by the trade-impacted workers. Third, TAA would be
available in “foreign contracting” scenarios, if the workers’ firm or subdivision acquired from a
service supplier in a foreign country services like or directly competitive with the services that
the trade-impacted workers had supplied. In each scenario, the relevant activity would need to
have contributed importantly to the workers’ separation or threat of separation.
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The provision also expands the “shift in production” prong of present law by eliminating the
requirement in section 222 that the shift be to a trade agreement partner of the United States or a
country that benefits from a unilateral preference program. Under the modified provision, if
workers are separated because their firm shifts production from a domestic facility to any foreign
country, the separated workers would potentially be eligible for TAA. Additionally, there would
be no requirement to demonstrate separately that the shift was accompanied by an increase of
imports of products like or directly competitive with those produced by the workers’ firm or

subdivision.

The provision also amends section 222 to make workers at public agencies eligible for TAA.
Under the modified provision, if a public agency acquires services from a foreign country that
are like or directly competitive with the services that the public agency supplies, and if the
acquisition contributed importantly to the workers’ separation or threat thereof, the workers
would be able to seek TAA benefits.

The provision also amends section 222 to expand the universe of adversely affected secondary
workers that could be eligible for TAA. First, the provision adds firms that supply- testing,
packaging, maintenance, and transportation services to the list of downstream producers whose
workers potentially are eligible for TAA. Second, workers at firms that supply services used in
the production of articles or in the supply of services would also become potentially eligible for
benefits. Third, the provision permits downstream producers to be eligible for TAA if the
primary firm’s certification is linked to trade with any country, not just Canada or Mexico.

The provision requires the Secretary to obtain information that the Secretary determines
necessary to make certifications from workers’ firms or customers of workers’ firms through
questionnaires and in such other manner as the Secretary considers appropriate. The provision
also permits the Secretary to seek additional information from other sources, including (1)
officials or employees of the workers’ firm; (2) officials of customers of the firm; (3) officials of
unions or other duly recognized representatives of the petitioning workers; and (4) one-stop
operators. The provision states that the Secretary shall require a firm or customer to certify all
information obtained through questionnaires, as well as other information that the Secretary
relies upon in making a determination under section 223, unless the Secretary has a reasonable
basis for determining that the information is accurate and complete.

~ The provision states that the Secretary shall require a worker’s firm or a customer of a worker’s
firm to provide information by subpoena if the firm or customer fails to provide the information
within 20 days after the date of the Secretary’s request, unless the firm or customer demonstrates
to the Secretary’s satisfaction that the firm or customer will provide the information in a -
reasonable period of time. The Secretary retains the discretion to issue a subpoena sooner than
20 days if necessary. The provision also establishes standards for the protection of confidential
business information submitted in response to a request made by the Secretary.

The provision amends the penalties provision in section 244 of the Trade Act to cover persons,
including persons who are employed by firms and customers, who provide information during an

investigation of a worker’s petition.
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Finally, the provision amends section 247 of the Trade Act to add definitions for certain key
terms and makes various conforming changes to sections 221 and 222.

Reasons for Change

Most service sector workers presently are ineligible for TAA benefits because of a statutory
requirement that the workers must have been employed by a firm that produces an “article.” Of
the 800 TAA petitions denied in FY2006, almost half were denied for this reason. Most of the
denied service-related petitions came from two service industries: business services (primarily
computer-related) and airport-related services (e.g., aircraft maintenance). In April 2006, the
Department of Labor issued a regulation expanding TAA eligibility to software workers that
partially, but not fully, addresses the service worker coverage issue. See GAO Report 07-702.
The provision fully addresses the issue by making service sector workers eligible for TAA on
equivalent terms to workers at firms that produce articles.

The provision expands the “shift in production” prong of present law for similar reasons. Under
present law, a worker whose firm relocates to China is not necessarily eligible for TAA; such
worker must also show that the relocation to China will result in increased imports into the
United States. In contrast, a worker whose firm relocates to a country with which the United
States has a trade agreement (e.g., Mexico, Israel, Chile) does not need to show increased
imports. The provision eliminates this disparate treatment by making TAA benefits available in

both scenarios on the same terms.

Present law also fails to cover foreign contracting scenarios, where a company closes a domestic
operation and contracts with a company in a foreign country for the goods or services that had
been produced in the United States. For example, if a U.S. airline lays off a number of its U.S.-
based maintenance personnel and contracts with an independent aircraft maintenance company
in a foreign country, the laid off personnel are not covered under present law, even if they lost
their jobs because of foreign competition. The Conferees believe such workers should be
potentially eligible for TAA benefits.

Similarly, the Conferees believe that workers who supply services at public agencies should be
treated the same as their private-sector counterparts: if such workers are laid off because their
employer contracts with a supplier in a foreign country for the services that the workers had
supplied, the workers should be able to seek TAA benefits.

The provision provides that in cases involving production or service relocation or foreign
contracting, a group of workers (including workers in a public agency) may be certified as
eligible for adjustment assistance if the shift “contributed importantly” to such workers’
separation or threat of separation. This requirement is identical to the existing causal link
requirement in section 222(a)(2)(A)(iii), which establishes the criteria for certifying workers on

the basis of “increased imports.”

The Conferees understand that the Department of Labor has interpreted the “contributed
importantly” requirement in section 222(a)(2)(A)(iii) to mean that imports must have been a
factor in the layoffs or threat thereof. Or, in other words, under present law the Secretary of
Labor will certify a group of workers as eligible for assistance if the facts demonstrate a causal
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nexus between increased imports and the workers’ separation or threat thereof. The Conferees
approve of the Department’s interpretation of the “contributed importantly” requirement and
expect that the Department will continue to apply it in future cases involving increased imports.
Similarly, the Conferees also understand that the existing language in section 222(a)(2)(B)
addressing production relocation contains an implicit causation requirement. Thus, the
Department has required production relocation under section 222(a)(2)(B) to be a factor in the
workers’ separation or threat thereof. The provision makes the requirement explicit.

The Conferees emphasize that by making the “contributed importantly” requirement in section
222(a)(2)(B) explicit, no change in the Department’s administration of cases involving
production relocation is intended. The Conferees expect that this change in section 222 would
not affect the outcomes that the Department has been reaching under present law in such cases,
and will not alter outcomes in future cases. Thus, as has been the case, if the Department finds
that production relocation was a factor in the layoff (or threat thereof) of a group of workers in
the United States, the Conferees expect that the Secretary will certify such workers as eligible for

adjustment assistance.

Finally, with respect to certifications involving production or service relocations or foreign
contracting, the Conferees recognize that there may be delays in time between when the
domestic layoffs (or threat of layoffs) occur, and when the production or service relocation or
foreign contracting occurs. The Conferees intend that the Department of Labor certify petitions
where there is credible evidence that production or service relocation or foreign contracting will
occur, and when the other requirements of the statute are met. Such evidence could include the
conclusion of a contract relating to foreign production of the article, supply of services, or
acquisition of the article or service at issue; the construction, purchase, or renting of foreign
facilities for the production of the article, supply of the service, or acquisition of the article or
service at issue; or certified statements by a duly authorized representative at the workers’ firm
that the firm intends to engage in production or service relocation or foreign contracting.

The Conferees are aware of concerns that the Secretary may rely on inaccurate information in
making its determinations, including when denying certification of petitions. The provision
addresses these concerns by requiring the Secretary to obtain certifications of all information
obtained from a firm or customer through questionnaires as well as other information from a firm
or customer that the Secretary relies upon in making a determination under section 223, unless
the Secretary has a reasonable basis for determining that the information is accurate and

complete. '

The Conferees are also aware of concerns that some firms and customers fail to respond to the
Secretary’s requests for information or provide inaccurate or incomplete information. The
subpoena, confidentiality of information, and penalty language included in this provision are
designed to address these problems.

The provision would also apply if the Secretary needs to obtain information from a customer’s
customer, such as in an investigation involving component part suppliers.

Effective Date

The provision goes into effect upon expiration of the 90-day period beginning on the date of
enactment of this Act, and applies to petitions filed on or after that date.
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Group Eligibility -- Component Parts (Section 1701 (amending Section 222 of the Trade Act
of 1974))

Present Law

Under present law, U.S. suppliers of inputs (i.e., component parts) may be certified for TAA
benefits only pursuant to the secondary workers provision of section 222(b), which requires that
the downstream producer have employed a group of workers that received TAA certification.
Thus, for example, domestic producers of taconite have been unable to obtain certification for
TAA benefits when downstream producers of steel slab have not obtained certification.
Additionally, U.S. suppliers of inputs have been unable to obtain certification for TAA benefits
in situations in which there is a shift in imports from articles incorporating their inputs to articles
incorporating inputs produced outside the United States.

Explanation of Provision

The provision allows for the certification of workers in a firm when imports of the finished
article incorporating inputs produced outside the United States that are like or directly
competitive with imports of the finished article produced using U.S. inputs have increased and
the firm has met the other criteria for certification, including a significant number of workers
being totally or partially separated, a decrease in sales or production, and the increase in imports
has contributed importantly to the workers’ separation.

For example, under the new provision, workers in a U.S. fabric plant may be certified if the U.S.
firm sold fabric to a Honduran apparel manufacturer for production of apparel subsequently
imported into the United States and (1) the Honduran apparel manufacturer ceased purchasing, or
decreased its purchasing, of fabric from the U.S. producer and, instead, used fabric from another
country; or (2) imports of apparel from another country using non-U.S. fabric that are like or
directly competitive with imports of Honduran apparel using U.S. fabric have increased.

Prior to certification, the Department of Labor would also have to determine that the firm met the
other statutory requirements for certification, including that a significant number of workers had
been totally or partially separated, or are threatened to become totally or partially separated, the
sales or production of the petitioning fabric firm had decreased, and the increased imports of
“apparel using non-U.S. fabric had contributed importantly to that decrease and to the workers’

separation or threat thereof.

Likewise, workers in a U.S. picture tube manufacturing plant that sells picture tubes to a
Mexican television manufacturer for production of televisions subsequently imported into the
United States would be certified under section 222 if the U.S. manufacturer’s sales or production
of picture tubes decreased and (1) the manufacturer of televisions located.in Mexico switched to
picture tubes produced in another country; or (2) imports of televisions from another country
using non-U.S. picture tubes that are like or directly competitive with imports of Mexican
televisions using U.S. picture tubes have increased.

As in the apparel example above, prior to certification, the Department of Labor would also have
to determine that the picture tube firm met the other statutory requirements for certification,
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including that a significant number of workers had been totally or partially separated, or are
threatened to become totally or partially separated, the sales or production of the petitioning
picture tube firm had decreased, and the increased imports of televisions using non-U.S. picture
tubes had contributed importantly to that decrease and to the workers’ separation or threat

thereof.

Reasons for Change

Section 222(a) is being amended to provide improved TAA coverage for U.S. suppliers of
inputs, and to address situations where suppliers of component parts have been unable to obtain
certification for TAA benefits because of gaps in coverage under present law.

The amended language is broad enough to encompass both the situation in which the input
producer’s customer switches to inputs produced outside the United States, and the situation in
which the input producer’s customer is displaced by a third country producer, because both
situations may equally impact the sales or production of the domestic input producer.

Additionally, for purposes of section 222(a)(2)(A)(ii)(III), as in other instances, when company-
specific data is unavailable, the Secretary may reasonably rely on such aggregate data or such -

other information as the Secretary deems appropriate.

As reflected in the examples above, the Conferees intend that the Secretary of Labor should
interpret the term component parts, as used in section 222(a)(2)(A)(i1)(I1D), flexibly. For
example, the Conferees intend that uncut fabric would be considered to be a component part of
apparel for purposes of this provision, even though, for purposes of other trade laws, U.S.
Customs and Border Protection might not consider such fabric to be a component part.

Effective Date

The provision goes into effect upon expiration of the 90-day period beginning on the date of
enactment of this Act, and applies to petitions filed on or after that date.

Separate Basis for Certification (Section 1702 (amending Section 222 of the Trade Act of
1974))

Present Law
There is no provision in present law.

Explanation of Provision

The provision amends section 222(c) of the Trade Act by providing that a petition filed under
section 221 of the Trade Act on behalf of a group of workers in a firm, or appropriate

subdivision of a firm, meets the requirements of subsection 222(a) of the Trade Act if the firm is
publicly identified by name by the U.S. International Trade Commission (“ITC”) as a member of
a domestic industry in (1) an affirmative determination of serious injury or threat thereof in a
global safeguard investigation under section 202(b)(1) of the Trade Act; (2) an affirmative
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determination of market disruption or threat thereof in a China safeguard investigation under
section 421(b)(1) of the Trade Act; or (3) an affirmative final determination of material injury or
threat thereof in an antidumping or countervailing duty investigation under section 705(b)(1)(A)
or 735(b)(1)(A) of the Tariff Act of 1930 (19 U.S.C. 1671d(b)(1)(A) and 1673d(b)(1)(A)), but
only if the petition is filed within 1 year of the date that notice of the affirmative ITC
determination is published in the Federal Register (or, in the case of a global safeguard
investigation under section 202(b)(1), a summary of the report submitted to the President by the
ITC under section 202(f)(1) is published in the Federal Register under section 202(f)(3)) and the
workers on whose behalf such petition was filed have become totally or partially separated from
such workers’ firm within either that 1-year period or the 1-year perlod preceding the date of

such publication.

Reasons for Change

The Conferees note that the provision allows workers in firms publicly identified by name in
certain ITC investigations to be eligible for adjustment assistance on the basis of an affirmative
injury determination by the ITC under certain circumstances, and without an additional
determination by the Secretary of Labor that either increased imports of a like or directly
competitive article contributed importantly to such workers’ separation or threat of separation
(and to an absolute decline in the sales or production, or both, of such workers’ firm or
subdivision), or that a shift in production of articles contributed importantly to such workers’

separation or threat of separation.

In order for workers to avail themselves of this provision, the petition must be filed with the
Secretary (and with the Governor of the State in which such workers’ firm or subdivision is
located) within 1 year of the date of publication in the Federal Register of the applicable notice
from the ITC and the workers on whose behalf such petition was filed must have become totally
or partially separated from such workers’ firm within either that 1-year period or the 1-year
period preceding such date of publication.

If a petition is filed on behalf of such workers more than 1 year after the date that the applicable
notice from the ITC is published in the Federal Register, it will remain necessary for the
Secretary of Labor to investigate the petition and determine that the statutory criteria for
certifying such workers in section 222 are satisfied.

Effective Date

The provision goes into effect upon expiration of the 90-day period beginning on the date of
enactment of this Act, and applies to petitions filed on or after that date.

Determinations by the Secretary of Labor (Section 1703 (amending Section 223 of the Trade
Act of 1974))

Present Law

The Secretary is required to investigate petitions filed by workers and determine whether such
workers are eligible for TAA benefits. A summary of such group eligibility determination,
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together with the Secretary’s reasons for making the determination, must be promptly published
in the Federal Register. Similarly, a termination of a certification, together with the Secretary’s
reasons for the termination, must be promptly published in the Federal Register.

Explanation of Provision

This section requires the Secretary to publish (1) a summary of a group eligibility determination,
together with the Secretary’s reasons for the determination; and (2) a certification termination,
together with the Secretary’s reasons for the termination, promptly on the Department’s website
(as well as in the Federal Register). The section also requires the Secretary to establish standards
for investigating petitions, and criteria for making determinations. Moreover, the Secretary is
required to consult with the Senate Committee on Finance (“Senate Finance Committee”) and
the Committee on Ways and Means of the House of Representatives (“House Committee on
Ways and Means”) 90 days prior to issuing a final rule on the standards.

Reasons for Change

To improve accountability, transparency, and public access to this information, the Secretary
should be required to post (1) a summary of a group eligibility determination, together with the
Secretary’s reasons for the determination; and (2) a certification termination, together with the
Secretary’s reasons for the termination, promptly on the Department’s website (as well as in the
Federal Register). The Secretary also should have objective and transparent standards for
investigating petitions, and criteria for the basis on which an eligibility determination is made.
The Secretary should consult with Senate Finance and House Ways and Means to ensure the
intent of Congress is accurately reflected in such standards.

Effective Date

The provision goes into effect upon expiration of the 90-day period beginning on the date of
enactment of this Act, and applies to petitions filed on or after that date.

Monitoring and Reporting Relating to Service Sector (Section 1704 (amending Section 282 of
the Trade Act of 1974))

Present Law

Present law requires the Secretaries of Commerce and Labor to establish and maintain a program
to monitor imports of articles into the United States, including (1) information concerning
changes in import volume; (2) impacts on domestic production; and (3) impacts on domestic
employment in industries producing like or competitive products. Summaries must be provided
to the Adjustment Assistance Coordinating Committee, the ITC, and Congress.

Explanation of Provision

The provision is renamed “Trade Monitoring and Data Collection.” The provision requires the
Secretaries of Commerce and Labor to monitor imports of services (in addition to articles). To
address data limitations, the provision requires the Secretary of Labor, not later than 90 days
after enactment, to collect data on impacted service workers (by State, industry, and cause).
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Finally, it requires the Secretary of Commerce, in consultation with the Secretary of Labor, to
report to Congress, not later than one year after enactment, on ways to improve the timeliness
and coverage of data regarding trade in services. ‘

Reasons for Change

Existing data on trade in services are sparse. Because of the increases in trade in services, the
Conferees believe that it is critical that the government collect data on imports of services and
the impact of these imports on U.S. workers. Such information will be useful when considering

any further refinement of TAA that Congress may contemplate. More generally, the additional
data will give U.S. businesses and workers insight into trade in services, helping them better

compete in the global marketplace.

Effective Date

The provision goes into effect on the date of enactment of this Act.

2. Subpart B — Industry Notifications Following Certain Affirmative
Determinations

Notifications following certain affirmative determinations (Section 1711 (amending Section
224 of the Trade Act of 1974))

Present Law

Present law includes a provision requiring the ITC to notify the Secretary of Labor when it
begins a section 201 global safeguard investigation. The Secretary must then begin an
investigation of (1) the number of workers in the relevant domestic industry; and (2) whether
TAA will help such workers adjust to import competition. The Secretary of Labor must submit a
report to the President within 15 days of the ITC’s section 201 determination. The Secretary’s
report must be made public and a summary printed in the Federal Register.

Explanation of Provisio_n

The provision expands the notification requirement to instruct the ITC to notify the Secretary of
Labor and the Secretary of Commerce, or the Secretary of Agriculture when dealing with
agricultural commodities, when it issues an affirmative determination of injury or threat thereof
under sections 202 or 421 of the Trade Act, an affirmative safeguard determination under a U.S.
trade agreement, or an affirmative determination in a countervailing duty or dumping
investigation under sections 705 or 735 of the Tariff Act of 1930. Additionally, the provision
requires the President to notify the Secretaries of Labor and Commerce upon making an
affirmative determination in a safeguard investigation relating to textile and apparel articles.
Whenever an injury determination is made, the Secretary of Labor must notify employers,
workers, and unions of firms covered by the determination of the workers’ potential eligibility
for TAA benefits and provide them with assistance in filing petitions. Similarly, the Secretary of
Commerce must notify firms covered by the determination of their potential eligibility for TAA
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for Firms and provide them with assistance in filing petitions, and the Secretary of Agriculture
must do the same for investigations involving agricultural commodities.

Reasons for Change

A significant hurdle to ensuring that workers and firms avail themselves of TAA benefits is the
lack of awareness about the program. In situations like these, where the ITC has made a
determination that a domestic industry has been injured as a result of trade, giving notice to the
workers and firms in that industry of TAA’s potential benefits is warranted.

Effective Date

The provision goes into effect upon expiration of the 90-day period beginning on the date of
enactment of this Act, and applies to petitions filed on or after that date.

Notification to Secretary of Commerce (Section 1712 (amending Section 225 of the Trade Act
of 1974))

Present Law

Under present law, the Secretary of Labor must provide workers with information about TAA
and provide whatever assistance is necessary to help petitioners apply for TAA. The Secretary
must also reach out to State Vocational Education Boards and their equivalent agencies, as well
as other public and private institutions, about affirmative group certification determinations and

projections of training needs.

The Secretary must also notify each worker who the State has reason to believe is covered by a
group certification in writing via U.S. Mail of the benefits available under TAA. If the worker
lost his job before group certification, then the notice occurs at the time of certification. If the

worker lost her job after group certification, then the notice occurs at the time the worker loses
her job. The Secretary must also publish notice in the newspapers circulating in the area where

the workers reside.

Explanation of Provision

The provision requires the Secretary of Labor, upon issuing a certification, to notify the
Secretary of Commerce of the identity of the firms covered by a certification.

Reasons for Change

Firms employing workers certified as eligible for TAA benefits may not be aware that they may
be eligible for assistance under the TAA for Firms program. Requiring the Secretary of Labor to
notify the Secretary of Commerce when workers at a firm are certified as TAA eligible will help
put these firms on notice of their potential TAA for Firms eligibility. ' ‘
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Effective Date

The provision goes into effect upon expiration of the 90-day period beginning on the date of
enactment of this Act, and applies to petitions filed on or after that date.

3. Subpart C — Program Benefits
Qualifying requirements for workers (Section 1721 (amending Section 231 of the Trade Act of
1974))

Present Law

Present law authorizes a worker to receive TAA income support (known as “Trade Readjustment
Allowance” or “TRA”) for weeks of unemployment that begin 60 days after the date of filing the
petition on which certification was granted.

To qualify for TAA benefits, a worker must have (1) lost his job on or after the trade impact date
identified in the certification, and within two years of the date of the certification determination;
(2) been employed by the TAA certified firm for at least 26 of the 52 weeks preceding the layoff;
and (3) earned at least $30 or more a week in that employment.

A worker must qualify for, and exhaust, his State unemployment compensation (“UC”) benefits

before receiving a weekly TRA.

Further, to receive TRA, a worker must be enrolled in an approved training program by the later
of 8 weeks after the TAA petition was certified, or 16 weeks after job loss (the “8/16” deadline).
The 8/16 deadline can be extended in certain limited circumstances. Workers may also receive
limited waivers of the 8/16 training enrollment deadline.

Present law provides for waivers in the following circumstances: (1) the worker has been or will
be recalled by the firm; (2) the worker possesses marketable skills; (3) the worker is within 2
years of retirement; (4) the worker cannot participate in training because of health reasons; (5)
training enrollment is unavailable; or (6) training is not reasonably available to the worker
(nothing suitable, no reasonable cost, no training funds).

Waivers last 6 months, unless the Secretary determines otherwise, and will be revoked if the
basis for the waiver no longer exists. States have the authority to issue waivers. By regulation,
State and local agencies must “review” the waivers every thirty days.

If a worker fails to begin training or has stopped participating in training without justifiable
cause or if the worker’s waiver is revoked, the worker will receive no income support until the

worker begins or resumes training.

Explanation of Provision

The provision amends existing law to change the date on which a worker can receive TAA
income support from 60 days from the date of the petition to the date of certification.

The provision strikes the 8/16 rule and extends the deadline for trade-impacted workers. If a
worker lost his job before the certification, then the worker has 26 weeks from the date of
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certification to enroll in training. If the worker lost his job after certification, he has 26 weeks
from the date he lost his job to enroll in training.

The provision also gives the Secretary the authority to waive the new 26 week training
enrollment deadline if a worker was not given timely notice of the deadline.

The provision clarifies that the “marketable skills” training waiver may apply to workers who
have post-graduate degrees from accredited institutions of higher education.
The provision requires the State to review training waivers 3 months after such waiver is issued,

and every month thereafter.

Reasons for Change

The Conferees believe that the 60-day rule makes little sense and leads to the following scenario:
a worker laid off well before certification could exhaust his unemployment insurance and yet
have to wait to receive the trade readjustment assistance to which the worker was otherwise

entitled.

The Government Accountability Office, the Department of Labor, the states, and workers’
advocacy groups have criticized the 8/16 deadline as being too short. First, these deadlines often
occur while the worker is still on traditional UI (most workers receive up to 26 weeks of State Ul
compensation). During those 26 weeks, most workers are actively engaged in a job search and
are not focused on retraining. Forcing workers to enroll in training at such an early stage can
discourage active job search. Second, typically, a worker decides to consider training only after
an extended period of unsuccessful job searching. Under present law, workers are only beginning
to consider training options close to the 8/16 deadline, and often make hurried decisions about
training merely to preserve their TAA eligibility. Third, when large numbers of certified workers
are laid off all at once, it can be difficult for TAA administrators to perform adequate training
assessments and meet the 8/16 deadline. See GAO Report 04-1012. Therefore, extending the
enrollment deadlines to the later of 26 weeks after layoff or certification would provide a
reasonable period for a worker to search for employment and consider training options, as well
as for the State to assess workers and meet the enrollment deadlines.

While recognizing the necessity of waivers in certain circumstances, states have identified the
monthly review of waivers to be burdensome. Many states have complained that processing the
sheer volume of waivers requires significant administrative time and cost. For example,
according to GAO, 59,375 waivers were issued in 2005 (and 60,948 in 2004). The new
requirement that waivers be reviewed initially three months rather than one month after they are -
issued reduces the administrative burden while continuing to provide for appropriate review, thus
allowing the State to ensure the worker continues to qualify for the waiver. The provision does
not require a review of waivers issued on the basis that an adversely affected worker is within
two years of being eligible for Social Security benefits or a private pension. The status of such
workers is unlikely to change and thus, automatic review of their waivers is a waste of resources.
States still retain the discretion to review such waivers if circumstances warrant.

When a worker has failed to meet the training enrollment deadline through no fault of his own,
the Conferees believe that there should be redress. Under present law, there is none. The
Department of Labor has acknowledged that this is a problem.
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Effective Date

The provision goes into effect upon expiration of the 90-day period beginning on the date of
enactment of this Act, and applies to petitions filed on or after that date.

Weekly amounts (Section 1722 (amending Section 232 of the Trade Act 0of 1974))

Present Law

TRA is the income support that workers receive weekly. It is equal to the worker’s weekly Ul
benefit. TRA is divided into two main periods: “Basic TRA” and “Additional TRA.”

Under present law, because of the operation of State Ul laws, workers who are in training and
working part-time run the risk of resetting their UI benefits (and their TRA benefit) at the lower
part-time level which would leave them with insufficient income support to continue with

training.

Explanation of Provision

The provision amends existing law to (1) disregard, for purposes of determining a worker’s
weekly TRA amount, earnings from a week of work equal to or less than the worker’s most
recent unemployment insurance benefits where the worker is working part-time and participating
in full-time training; and (2) ensure that workers will retain the amount of income support
provided initially under TRA even if a new Ul benefit period (with a lower weekly amount) is
established due to the worker obtaining part-time or short-term full-time employment.

Reasons for Change

The Conferees believe that the disincentive to combining full-time training and part-time work
needs to be removed so that workers who might not otherwise be in training, but for the
additional income they earn working part-time, are not excluded from the program.

Effective Date

The provision goes into effect upon expiration of the 90-day period beginning on the date of
enactment of this Act, and applies to petitions filed on or after that date.

Limitations on Trade Readjustment Allowances; Allowances for Extended Training and
Breaks in Training (Section 1723 (amending Section 233(a) of the Trade Act of 1974))

Present Law

Basic TRA is available for 52 weeks minus the number of weeks of unemployment insurance for
which the worker was eligible (usually 26 weeks). Basic TRA must be used within 104 weeks -
after the worker lost his job (130 weeks for workers requiring remedial training). Any Basic

TRA not used in that period is foregone.

Additional TRA is available for up to 52 more weeks if the worker is enrolled in and
participating in training. The worker receives Additional TRA only for weeks in training. A
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worker on an approved break in training of 30 days or less is considered to be participating in
training and therefore eligible for TRA during that period. Additional TRA must otherwise be
used over a consecutive period (e.g., 52 consecutive weeks).

Participation in remedial training makes a worker eligible for up to 26 more weeks of TRA.

Explanation of Provision

The provision increases the number of weeks for which a worker can receive Additional TRA
from 52 to 78 and expands the time within which a worker can receive such Additional TRA

from 52 weeks to 91 weeks.

Reasons for Change

The Conferees believe that the program must provide incentives for eligible workers to
participate in long term training, such as a two-year Associate’s degree, a nursing certification,
or completion of a four-year degree (if that four-year degree was previously initiated or if the
worker will complete it using non-TAA funds).

Typically, workers cannot participate in a training program without TAA income support. Thus,
because many workers exhaust at least some of their basic TRA while they seek another job
instead of beginning training, they are limited to shorter-term training options, both practically
and because training approvals are usually tied to the period of TRA eligibility. The purpose of
the additional 26 weeks of income support, for a total of 78 weeks of additional TRA, is to
provide an opportunity for workers to engage in long term training that might not have otherwise

been a viable option.

The Conferees note that the Department of Labor’s practice is to approve, before training begins,
a training program consisting of a course or related group of courses designed for an individual
to meet a specific occupational goal. 20 CFR 617.22(f)(3)(i). Nothing in this section is intended
to change current Department of Labor practice. The additional 26 weeks of income support are
intended to provide more options for long term training at the time when this individual training

program is designed and approved.

In short, the new, additional income support is available only for workers in long term training.

The Conferees note that, at the same time, it is not their intent to limit the Secretary’s ability, in
certain, limited circumstances, to modify a worker’s training program where the Secretary
determines that the current training program is no longer appropriate for the individual.

Effective Date

The provision goes into effect upon expiration of the 90-day period beginning on the date of
enactment of this Act, and applies to petitions filed on or after that date.

Special Rules for Calculation of Eligibility Period (Section 1724 (amending Section 233 of the
Trade Act of 1974)) :
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Present Law

There is no provision in present law.

Explanation of Provision

The provision states that periods during which an administrative or judicial appeal of a negative
determination is pending will not be counted when calculating a worker’s eligibility for TRA.
Moreover, the provision also grants justifiable cause authority to the Secretary to extend certain
applicable deadlines concerning receipt of Basic and Additional TRA. Further, the provision
allows workers called up for active duty military or full-time National Guard service to restart
the TAA enrollment process after completion of such service.

The provision also strikes the 210 day rule, which mandates that a worker is not eligible for
additional TRA payments if the worker has not applied for training 210 days from certification

or job loss, whichever is later.

Reasons for Change

The Conferees believe that tolling of deadlines is necessary; otherwise judicial relief obtained
from a successful court challenge would be meaningless, as the decision of the court will
inevitably take place after the TAA program eligibility deadlines have passed. The Department
of Labor provides for similar tolling in its present and proposed regulations.

Similarly, the Conferees believe that affording the Secretary flexibility in instances where a
worker is ineligible through no fault of her own is consistent with the spirit of the program and
will help ensure that workers get the retraining they need. The amendment permits the Secretary
to extend the periods during which trade readjustment allowances may be paid to an individual if
there is justifiable cause. The provision does not increase the amount of such allowances that are
payable. The Conferees intend that the justifiable cause extension should allow the Secretary
equitable authority to address unforeseen circumstances, such as a health emergency.

The 210 day deadline is superseded by the 8/16 deadline in current law, the new 26/26
enrollment deadlines under these amendments, and the requirement that a worker be in training

to receive additional TRA.

Effective Date

The provision goes into effect upon expiration of the 90-day period beginning on the date of
enactment of this Act, and applies to petitions filed on or after that date.

Application of State Laws and Regulations on Good Cause for Waiver of Time Limits or Late
Filing of Claims (Section 1725 (amending Section 234 of the Trade Act of 1974))

Present Law

A State’s unemployment insurance laws apply to a worker’s claims for TRA.
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Explanation of Provision

The provision makes a State’s “good cause” law, regulations, policies, and practices applicable
when the State is making determinations concerning a worker’s claim for TRA or other

adjustment assistance.

Reasons for Change

Most States have “good cause” laws allowing the waiver of a statutory deadline when the
deadline was missed because of agency error or for other reasons where the claimant was not at
fault. These good cause laws apply to administration of State UI laws. The Department of Labor,
by regulation, has precluded application of State good cause laws to TAA. This prohibition
unjustifiably penalizes workers who miss a deadline through no fault of their own.

Effective Date

The provision goes into effect upon expiration of the 90-day period beginning on the date of
enactment of this Act, and applies to petitions filed on or after that date.

Employment and Case Management Services; Administrative Expenses and Employment and
Case Management Services (Sections 1726 and 1727 (amending Section 235 of the Trade Act

of 1974))

Present Law

Present law requires the Secretary of Labor to make “every reasonable effort” to secure services
for affected workers covered by a certification including “counseling, testing, and placement
services” and “[s]upportive and other services provided for under any other Federal law,”
including WIA one-stop services. Typically, the Secretary provides these services through

agreements with the States.

Explanation of Provision

The provisions require the Secretary and the States to, among other things (1) perform
comprehensive and specialized assessments of enrollees’ skill levels and needs; (2) develop
individual employment plans for each impacted worker; and (3) provide enrollees with (a)
information on available training and how to apply for such training, (b) information on how to
apply for financial aid, (c) information on how to apply for such training, (d) short-term
prevocational services, (¢) individual career counseling, (f) employment statistics information,
and (g) information on the availability of supportive services.

The provision requires the Secretary, either directly or through the States (through cooperating
agreements), to make the employment and case management services described in section 235
available to TAA eligible workers. TAA eligible workers are not required to accept or
participate in such services, however, if they choose not to do so.

These provisions provide for each State to receive funds equal to 15 percent of its training
funding allocation on top of its training fund allocation. Not more than two-thirds of these
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additional funds may be used to cover administrative expenses, and not less than one-third of
such funds may be used for the purpose of providing employment and case management
services, as defined under section 235. Finally, the section provides for an additional $350,000
to be provided to each State annually for the purpose of providing employment and case
management services. With respect to these latter funds, States may decline or otherwise return

such funds to the Secretary.

Reasons for Change

States incur costs to administer the TAA program, including for processing applications and
providing employment and case management services. While appropriators customarily provide
the Department of Labor with administrative funds equal to 15 percent of the total training funds
for disbursement to the States, the Conferees believe that this practice should be codified, with

the changes discussed above.

The Conferees believe that the employment services and case management funding provided for
in this section should be in addition to, and not offset, any funds that the State would otherwise

receive under WIA or any other program.

Effective Date

The provision goes into effect upon expiration of the 90-day period beginning on the date of
enactment of this Act, and applies to petitions filed on or after that date.

Training Funding (Section 1728 (amending Section 236 of the Trade Act of 1974))

Present Law

The total amount of annual training funding provided for under present law is $220,000,000.
During the year, if the Secretary determines that there is inadequate funding to meet the demand
for training, the Secretary has the authority to decide how to apportion the remaining funds to the

States.

Based on internal department policy, at the beginning of each fiscal year, the Department of
Labor allocates 75 percent of the training funds to States based on each State’s training
expenditures and the average number of training participants over the previous 2 1/2 years. The
previous year’s allocation serves as a floor. The Department of Labor also has a “hold harmless”
policy that ensures that each State’s initial allocation can be no less than 85 percent of its initial
allocation in the previous year. The Department of Labor holds the remaining 25 percent in
reserve to distribute to States throughout the year according to need; most of the remaining funds
are disbursed at the end of the fiscal year. States have 3 years to spend their federal funds. If the
funds are not spent, the money reverts back to the General Treasury.

Under present law, the Secretary shall approve training if (1) there is no suitable employment;
(2) the worker would benefit from appropriate training; (3) there is a reasonable expectation of
employment following training (although not necessarily immediately available employment);
(4) the approved training is reasonably available to the worker; (5) the worker is qualified for the
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training; and (6) training is suitable and available at a reasonable cost. “Insofar as possible,” the
Secretary is supposed to ensure the provision of training on the job. Training will be paid for

directly by the Secretary or using vouchers.

One of the statutory criteria for approval of training is that the worker be qualified to undertake
and complete such training. The statute doesn’t specifically address how the income support
available to a worker is to be considered in determining the length of training the worker is
qualified to undertake. Another of the statutory training approval criteria is that the training is
available at a reasonable cost. The statute doesn’t specifically address if funds other than those
available under TAA may be considered in making this determination.

Explanation of Provision

The provision strikes the obsolete requirement that the Secretary of Labor shall “assure the
provision” of training on the job.

This provision increases the training cap from $220,000,000 to $575,000,000 in FY2009 and
FY2010, prorated for the period beginning October 1, 2010 and ending December 31, 2010.

The provision requires the Secretary to make an initial distribution of training funds to the States
as soon as practicable after the beginning of the fiscal year based on the following criteria: (1)
the trend in numbers of certified workers; (2) the trend in numbers of workers participating in
training; (3) the number of workers enrolled in training; (4) the estimated amount of funding
needed to provide approved training; and (5) other factors the Secretary determines are
appropriate. The provision specifies that initial distribution of training funds to a State may not
be less than 25 percent of the initial distribution to that State in the previous fiscal year.

The provision requires the Secretary to establish procedures for the distribution of the funds held
in reserve, which may include the distribution of such funds in response to requests made by
States in need of additional training funds. The provision also requires the Secretary to distribute
65 percent of the training funds in the initial distribution, and to distribute at least 90 percent of
training funds for a particular fiscal year by July 15 of that fiscal year.

The provision directs the Secretary to decide how to distribute funds if training costs will exceed
available funds.

The provision would specify that in determining if a worker is qualified to undertake and
complete training, the training may be approved for a period that is longer than the period for
which TRA is available if the worker demonstrates the financial ability to complete the training
after TRA is exhausted. It is intended that financial ability means the ability to pay living
expenses while in TAA-funded training after the period of TRA eligibility.

The provision would specify that in determining whether the costs of training are reasonable, the
Secretary may consider whether other public or private funds are available to the worker, but
may not require the worker to obtain such funds as a condition for approval of training. This
means, for example, that if a training program would be determined not to have a reasonable cost
if only the use of TAA training funds were considered, the Secretary may consider the
availability of other public and private funds to the worker. If the worker voluntarily commits to
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using such funds to supplement the TAA training funds to pay for the training program, the
training program may be approved. However, the Secretary may not require the worker to use
the other public or private funds where the costs of the training program would be reasonable

using only TAA training funds.

Finally, the provision requires the Secretary to issue regulations in consultation with the Senate
Finance Committee and the House Committee on Ways and Means.

Reasons for Change

The Conferees believe that the training cap needs to be increased for two reasons. First, more
funding is needed to cover the expanded group of TAA eligible workers because of changes
made elsewhere in the bill (e.g., coverage of service workers, expanded coverage of
manufacturing workers). Second, during high periods of TAA usage, the existing training
funding has proved to be insufficient. Some states have run out of training funds, resulting in
some States freezing enrollment of eligible workers in training. See GAO-04-1012.

As the GAO has documented, there are significant problems with the Department’s method of
allocating training funds. The primary problem is that the Department of Labor’s method of
allocation appears to result in insufficient funds for some States. This appears to be occurring
because of the Department’s reliance on historical usage and a “hold harmless” policy. In
particular, States that were experiencing heavy layoffs at the time the initial allocation formula
was implemented may no longer be experiencing layoffs at the same rate, but still receive
significant allocations from the Department. In contrast, a State experiencing relatively few
layoffs several years ago may now have far greater numbers of layoffs, but still receives a
limited amount in its distribution. In short, the allocation that States receive at the beginning of
the fiscal year may not reflect their present demand for training services. The provision
addresses these problems by lowering the “hold harmless” provision to 25 percent, requiring
initial and subsequent distributions to be based on need, and by requiring that 90 percent of the
funds be allocated by July 15 of each fiscal year. Additionally, the Conferees expect the
Secretary to distribute the remaining funds as soon as possible after that date.

In order to facilitate the approval of longer-term training, the Conferees intend to ensure that the
period of approved training is not necessarily limited to the duration of TRA. Where the worker
demonstrates the ability to pay living expenses while in TAA funded training after TRA is
exhausted, such training should be approved if the other training approval criteria are also met.

The Conferees intend to ensure that training programs that would otherwise not be approved
under TAA due to costs may be approved if a worker voluntarily commits to using supplemental

public or private funds to pay a portion of the costs.

It is also the intent that, together, these amendments to the training approval criteria allow
training to be approved for a period that is longer than the period for which TRA and TAA-
funded training is available if the worker demonstrates the financial ability to pay living
expenses and pay for the additional training costs using other funds after TRA and the TAA-

funded training are exhausted.
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Effective Date

The provision increasing the training cap goes into effect upon the date of enactment of this Act.
The provisions relating to training fund distribution procedures go into effect October 1, 2009.
The other provisions in this section go into effect upon expiration of the 90-day period beginning
on the date of enactment of this Act, and apply to petitions filed on or after that date.

Prerequisite Education, Approved Training Programs (Section 1729 (amending Section 236 of
the Trade Act of 1974))

Present Law

Under present law, approvable training includes employer-based training (on-the-job
training/customized training), training approved under the Workforce Investment Act of 1998,
training approved by a private industry council, any remedial education program, any training
program whose costs are paid by another federal or State program, and any other program
approved by the Secretary. Additionally, remedial training is approvable and participation in
such training makes a worker eligible for up to 26 more weeks of TAA-related income support.

Explanation of Provision

The provision clarifies that existing law allows training funds to be used to pay for
apprenticeship programs, any prerequisite education required to enroll in training, and training at
an accredited institution of higher education (such as those covered by 102 of the Higher
Education Act), including training to obtain or complete a degree or certification program (where
completion of the degree or certification can be reasonably expected to result in employment).
The provision also prohibits the Secretary from limiting training approval to programs provided.
pursuant to the Workforce Investment Act of 1998.

The provision offers up to an additional 26 weeks of income support while workers take
prerequisite training or remedial training necessary to enter a training program. A worker may
enroll in remedial training or prerequisite training, or both, but may not receive more than 26

weeks of additional income support.

Reasons for Change

Present law does not explicitly state whether TAA training funds may be used to obtain a college
or advanced degree. Some States have interpreted this silence to preclude enrollment in a two- .
year community college or four-year college or university as a training option, even where a
TAA participant was working towards completion of a degree prior to being laid off. The
Conferees believe that States should be encouraged to approve the use of training funds by TAA
enrollees to obtain training or a college or advanced degree, including degrees offered at two-
year community colleges and four-year colleges or universities.

While a worker can obtain additional income support while participating in remedial training,

there is no corollary support for workers participating in prerequisite training (e.g-, individuals
enrolling in nursing usually need basic science prerequisites, which are not considered qualifying
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remedial training). States have requested additional income support for workers who participate
in prerequisite training.

The Conferees believe that while WIA-approved training is an approvable TAA training option,
it should not be the only one that TAA enrollees are authorized to pursue. The Conferees are
concerned that some States have restricted training opportunities to those approved under WIA.
According to the Congressional Research Service, many community colleges, for instance, do
not get WIA certification because of its costly reporting requirements. To limit TAA training

opportunities in this way unacceptably curbs the scope of training that TAA enrollees might elect
to participate in and potentially impairs their ability to get retrained and reemployed.

Effective Date

The provision goes into effect upon expiration of the 90-day period beginning on the date of
enactment of this Act, and applies to petitions filed on or after that date.

Pre-Layoff and Part-Time Training (Section 1730 (amending Section 236 of the Trade Act of
1974))

Present Law

Present law does not permit pre-layoff or part-time training,

Explanation of Provision

This provision specifies that the Secretary may approve training for a worker who (1) is a
member of a group of workers that has been certified as eligible to apply for TAA benefits; (2)
has not been totally or partially separated from employment; and (3) is determined to be
individually threatened with total or partial separation. Such training may not include on-the-job
training, or customized training unless such customized training is for a position other than the

worker’s current position.

Additionally, the provision permits the Secretary to approve part-time training, but clarifies that
a worker enrolled in part-time training is not eligible for a TRA.

Reasons for Change

This provision explicitly establishes Congress’ intent that workers be eligible to receive pre-
layoff and part-time training.

Effective Date

The provision goes into effect upon expiration of the 90-day period beginning on the date of
enactment of this Act, and applies to petitions filed on or after that date.

On-the-Job Training (Section 1731 (amending Section 236 of the Trade Act of 1974))
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Present Law

Current law provides that the Secretary may approve on-the-job training (“OJT”), but does not
govern the content of acceptable OJT.

Explanation of Provision

This provision permits the Secretary to approve OJT for any adversely affected worker if the
worker meets the training requirements, and the Secretary determines the OJT (1) can reasonably
lead to employment with the OJT employer; (2) is compatible with the worker’s skills; (3) will
allow the worker to become proficient in the job for which the worker is being trained; and (4)
the State determines the OJT meets necessary requirements. The Secretary may not enter into
contracts with OJT employers that exhibit a pattern of failing to provide workers with continued
long-term employment and adequate wages, benefits, and working conditions as regular

employees.

Reasons for Change

The provision incorporates requirements to ensure OJT is effective. Specifically, OJT must be
(1) reasonably expected to lead to suitable employment; (2)compatible with the workers’ skills;
and (2) include a State-approved benchmark-based curriculum. Moreover, the provision is
intended to prevent employers from treating workers participating in OJT differently in terms of
wages, benefits, and working conditions from regular employees who have worked a similar
period of time and are doing the same type of work.

Effective Date

The provision goes into effect upon expiration of the 90-day period beginning on the date of
enactment of this Act, and applies to petitions filed on or after that date. :

Eligibility for Unemployment Insurance and Program Benefits While in Training (Section
1732 (amending Section 236 of the Trade Act of 1974))

Present Law

Current law states that a worker may not be deemed ineligible for Ul (and thus, TAA) if they are
in training or leave unsuitable work to enter training.

Explanation of Provision

The provision states that a worker will not be ineligible for UI or TAA if the worker (1) is in
training, even if the worker does not meet the requirements of availability for work, active work
search, or refusal to accept work under Federal and State Ul law; (2) leaves work to participate in
training, including temporary work during a break in training; or (3) leaves OJT that did not meet
the requirements of this Act within 30 days of commencing such training.
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Reasons for Change

The Conferees are concerned that confusion in present UI law surrounding a worker’s decision to
quit work to enter training and the ramifications of that decision from a UI eligibility perspective
may preclude a worker from being able to participate in TAA training. The provision is meant to

eliminate that confusion.

Effective Date

The provision goes into effect upon expiration of the 90-day period beginning on the date of
enactment of this Act, and applies to petitions filed on or after that date.

Job Search and Relocation Allowances (Section 1733 (amending Section 237 of the Trade Act
of 1974))

Present Law

The Secretary may grant an application for a job search allowance where (1) the allowance will
help the totally separated worker find a job in the United States; (2) suitable employment is not
available in the local area; and (3) the application is filed by the later of (a) 1 year from
separation, (b) 1 year from certification, or (c) 6 months after completing training (unless the
worker received a waiver, in which case the worker must file by the later of one year after
separation or certification). A worker may be reimbursed for 90 percent of his job search costs,

up to $1,250.

The Secretary may grant an application for a relocation allowance where: (1) the allowance will
assist a totally separated worker relocate within the United States; (2) suitable employment is
not available in the local area; (3) the affected worker has no job at the time of relocation; (4) the
worker has found suitable employment that may reasonably be expected to be of long-term
duration; (5) the worker has a bona fide offer of employment; and (6) the worker filed the
application the later of (a) 425 days from separation, (b) 425 days from certification, or (c) 6
months after completing training (unless the worker received a waiver, in which case the worker
must file by the later of 425 days after separation or certification). A worker may be reimbursed
for 90 percent of his relocation costs plus a lump sump payment of three times the worker’s

weekly wage up to $1,250.

Explanation of Provision

The provision reimburses 100 percent of a worker’s job search expenses, up to $1,500, and 100
percent of a worker’s relocation expenses, and increases the additional lump sum payment for
relocation to a maximum of $1,500. It also strikes the provision in existing law under which a
worker who has completed training but who received a prior training waiver has a shorter period
to apply for a job search allowance and relocation allowance than other workers who have

completed training.

173



Reasons for Change

The Conferees believe that the job search and relocation allowances need to be increased to
reflect the cost of inflation and the cost and difficulty a worker faces when looking for work and

taking a job outside the worker’s local community.

The Conferees believe that workers completing training should have the same periods after
training to apply for job search and relocation allowances irrespective of whether a worker
received a waiver from the enrollment in training requirements prior to undertaking and
completing the training. This period allows workers a reasonable opportunity to obtain the same
assistance as other workers needed to find and relocate to a new job after being trained.

Effective Date

The provision goes into effect upon expiration of the 90-day period beginning on the date of
enactment of this Act, and applies to petitions filed on or after that date.

4. Subpart D — Reemployment Trade Adjustment Assistance Program

Reemployment Trade Adjustment Assistance Program (Section 1741 (amending Section 246
of the Trade Act of 1974)) '

Present Law

The Trade Act of 2002 created a demonstration project for alternative trade adjustment
assistance for older workers (ATAA or “wage insurance”). Through this program, some workers
who are eligible for TAA and reemployed at lower wages may receive a partial wage subsidy. -
Under the program, States use Federal funds provided under the Trade Act to pay eligible
workers up to 50 percent of the difference between reemployment wages and wages at the time
of separation. Eligible workers may not earn more than $50,000 in reemployment wages, and
total payments to a worker may not exceed $10,000 during a maximum period of two years.

In addition to having been certified for TAA, such workers must be at least 50 years of age,
obtain full-time reemployment with a new firm within 26 weeks of separation from employment,
and have been separated from a firm that is specifically certified for ATAA. When considering
certification of a firm for ATAA, the Secretary of Labor considers whether a significant number
of workers in the firm are 50 years of age or older and possess skills that are not easily
transferable. ATAA beneficiaries may not receive TAA benefits other than the Health Coverage

Tax Credit (HCTC).

Explanation of Provision

The provision renames ATAA “reemployment TAA.” The provision eliminates the requirement
that a group of workers (in addition to individuals) be specifically certified for wage insurance in - -
addition to TAA certification. The provision eliminates the current-law requirement that a
worker must find employment within 26 weeks of being laid off to be eligible for the wage
insurance benefit, and replaces it with a requirement that the clock on the two-year duration of
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the benefit begin at the sooner of exhaustion of regular unemployment benefits or reemployment,
allowing initial receipt of the wage insurance benefit at any point during that two-year period.
The provision allows workers to shift from receiving a TRA, while training, to receiving
reemployment TAA, while employed, at any point during the two-year period.

The provision increases the limit on wages in eligible reemployment from $50,000 a year to
$55,000 a year. Similarly, it increases the maximum wage insurance benefit (over two years)

from up to $10,000 to up to $12,000.

The provision lifts the restriction on wage insurance recipients’ participation in TAA-funded
training. It also permits workers reemployed less than full-time, but at least 20 hours a week, and
in approved training, to receive the wage insurance benefit (which would be prorated if the
worker is reemployed for fewer hours compared to previous employment).

Reasons for Change

The Conferees believe that the reemployment TAA, or wage insurance, program is a potentially
beneficial option for many older workers, but it includes unnecessary barriers to participation.
The Conferees believe that changes to section 246 of the Trade Act will make the wage
insurance program a more viable option for many more potentially interested workers. Inflation
has lessened the maximum value of the available benefit, and increasing personal, nominal,
median income has lowered the share of workers eligible to participate in the program. Several
other requirements make the program inaccessible and unattractive.

Findings from the Government Accountability Office (GAO) highlight the need to reform
specific aspects of the program. First, the 26-week reemployment deadline was cited by the GAO
as one of “two key factors [that] limit participation.” The GAO went on to note that “[o]fficials
in States [the GAO] visited said that one of the greatest obstacles to participation was the
requirement for workers to find a new job within 26 weeks after being laid off. For example,
according to officials in one State, 80 percent of participants who were seeking wage insurance
but were unable to obtain it failed because they could not find a job within the 26-week period.

- The challenges of finding a job within this time frame may be compounded by the fact that
workers may actually have less than 26 weeks to secure a job if they are laid off prior to
becoming certified for TAA. For example, a local caseworker in one State [the GAO] visited
said that the 26 weeks had passed completely before a worker was certified for the benefit.”
Additionally, the GAO found that automatically certifying workers for the wage insurance
benefit would cut the Department of Labor’s workload and promote program participation.
Currently, workers opting for wage insurance must also surrender eligibility for TAA-funded
training and be reemployed full-time. The provision eliminates these restrictions.

The Conferees believe that eliminating the 26-week deadline for reemployment, eliminating the
need for firms to be certified for wage insurance, eliminating the prohibition on wage insurance
beneficiaries receiving TAA-funded training, and allowing part-time workers and former TRA
recipients access to the wage insurance benefit should make the wage insurance program more

accessible and attractive.
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Effective Date

The provision goes into effect upon expiration of the 90-day period beginning on the date of
enactment of this Act, and applies to petitions filed on or after that date.

S. Subpart E — Other Matters

Office of Trade Adjustment Assistance (Section 1751 (amending Subchapter C of chapter 2 of
title I of the Trade Act of 1974))

Present Law

The TAA for Workers program is currently operated by the Employment and Training
Administration at the Department of Labor.

Explanation of Provision

The provision creates an Office of Trade Adjustment Assistance headed by an administrator who
shall report directly to the Deputy Assistant Secretary for Employment and Training
Administration. Under the provision, the administrator will be responsible for overseeing and
implementing the TAA for Workers program and carrying out functions delegated to the
Secretary of Labor, including: making group certification determinations; providing TAA
information and assisting workers and others assisting such workers prepare petitions or
applications for program benefits (including health care benefits); ensuring covered workers
receive Section 235 employment and case management services; ensuring States comply with the
terms of their Section 239 agreements; advocating for workers applying for benefits; and
operating a hotline that workers and employers may call with questions about TAA benefits,
eligibility requirements, and application procedures.

The provision requires the administrator to designate an employee of the Department with
appropriate experience and expertise to receive complaints and requests for assistance, resolve
such complaints and requests, compile basic information concerning the same, and carry out

other tasks that the Secretary specifies.

Reasons for Change

It is the view of the Conferees that creating an Office of Trade Adjustment Assistance in the
Department of Labor with primary accountability for the management and performance of the
TAA for Workers program will improve the program’s operation.

The creation of the Office of Trade Adjustment Assistance should not interfere with the
coordination of services provided by TAA, the National Emergency Grant program, and

Department of Labor Rapid Response services.

Effective Date

The provision goes into effect upon expiration of the 90-day period beginning on the date of
enactment of this Act.
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Accountability of State Agencies; Collection and Publication of Program Data; Agreements
with States (Section 1752 (amending Section 239 of the Trade Act of 1974))

Present Law

Present law gives the Secretary of Labor the authority to delegate to the States through
agreements many aspects of TAA implementation, including responsibilities to (1) receive
applications for TAA and provide payments; (2) make arrangements to provide certain
employment services through other Federal programs; and (3) issue waivers. It also mandates
that any agreement entered into shall include sections requiring that the provision of TAA
services and training be coordinated with the provision of Workforce Investment Act (WIA)
services and training. In carrying out its responsibilities, each State must notify workers who
apply for Ul about TAA, facilitate early filing for TAA benefits, advise workers to apply for
training when they apply for TRA, and interview affected workers as soon as possible for
purposes of getting them into training. States must also submit to the Department of Labor
information like that provided under a WIA State plan.

Explanation of Provision

The provision requires the Secretary, either directly or through the States (through cooperating
agreements), to make the employment and case management services described in the amended
section 235 available to TAA eligible workers. TAA eligible workers are not requlred to accept
or part1c1pate in such services, however, if they choose not to do so.

The provision requires States and cooperating State agencies to implement effective control
measures and to effectively oversee the operation and administration of the TAA program, -
including by monitoring the operation of control measures to improve the accuracy and
timeliness of reported data.

The provision also requires States and cooperating State agencies to report comprehensive
performance accountability data to the Secretary, on a quarterly basis.

Reasons for Change

To ensure that the employment and case management services described in the amended section
235 are made available to TAA enrollees as required under that section, the Conferees believe
that it is necessary to incorporate those obligations into the agreements that the Department of
Labor enters into with each of the States concerning the administration of TAA.

Effective Date

The provision goes into effect upon expiration of the 90-day period beginning on the date of
enactment of this Act, and applies to petitions filed on or after that date. :

Verification of Eligibility for Program Benefits (Section 1753 (amending Section 239 of the
Trade Act of 1974))

Present Law

There is no provision in present law.
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Explanation of Provision

Section 1753 requires a State to re-verify the immigration status of a worker receiving TAA
benefits using the Systematic Alien Verification for Entitlements (SAVE) Program (42 U.S.C.
1320b-7(d)) if the documentation provided during the worker’s initial verification for the
purposes of establishing the worker’s eligibility for unemployment compensation would expire
during the period in which that worker is potentially eligible to receive TAA benefits.

The section also requires the Secretary to establish procedures to ensure that the re-verification
process is implemented properly and uniformly from State to State.

Reasons for Change

This provision is intended to ensure that workers maintain a satisfactory immigration status
while receiving benefits. This section was included for the purposes of the TAA program only

and should not be extended to other programs.

Effective Date

The provision goes into effect upon expiration of the 90-day period beginning on the date of
enactment of this Act, and applies to petitions filed on or after that date.

Collection of Data and Reports; Information to Workers (Section 1 754 (amending Subchapter
C of chapter 2 of title II of the Trade Act of 1974))

Present Law

Present law does not contain statutory language requiring the collection of data or performance
goals and the TAA program has suffered a history of problems with its performance data that has
undermined the data’s credibility and limited their usefulness. Most of the outcome data reported
in a given program year actually reflects participants who left the program up to 5 calendar
quarters earlier. In addition, as of F'Y 2006, the Department of Labor does not consistently report
TAA data by State or industry or by services or benefits received.

While the Department of Labor has take some steps aimed at improving perfofmance data, the
data remain suspect and fail to capture outcomes for some of the program’s participants, and
many participants are not included in the final outcomes at all.

Explanation of Provision

The provision would require the Secretary of Labor to implement a system for collecting data on
all workers who apply for or receive TAA. The system must include the following data classified
by State, industry, and nationwide totals: number of petitions; number of workers covered,
average processing time for petitions; a breakdown of certified petitions by the cause of job loss
(increased imports etc.); the number of workers receiving benefits under any aspect of TAA
(broken down by type of benefit); the average time during which workers receive each type of
benefit; the number of workers enrolled in training, classified by type of training; the average
duration of training; the number and type of training waiver granted; the number of workers who
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complete and do not complete training; data on outcomes, including the sectors in which workers
are employed after receiving benefits; and data on rapid response activities.

The provision would also require, by December 15 of each year, the Secretary to provide to the
Senate Finance Committee and the House Committee on Ways and Means a report that includes
a summary of the information above, information on distributions of training funds under section
236(a)(2), and any recommendations on whether changes to eligibility requirements, benefits, or
training funding should be made based on the data collected. Those data must be made available
to the public on the Department of Labor’s website in a searchable format and must be updated

quarterly.

Reasons for Change

The Conferees believe that valuable information on TAA and its impact is neither being
collected nor being made publicly available. This, in turn, inhibits the ability of Congress to
perform its oversight responsibilities and, if necessary, to refine and improve the program, its
performance, and worker outcomes. Additionally, the Conferees believe that all of the data that
the Department of Labor gathers should be made available and posted on its website in a
searchable format. This will enhance the accountability of the TAA program and the Department

of Labor, not just to Congress, but to the American people as well.

Effective Date

The provision goes into effect on the date of enactment of this Act.

Fraud and recovery of overpayments (Section 1755 (amending Section 243(a)(1) of the Trade
Act of 1974))

Present Law

An overpayment of TAA benefits may be waived if, in accordance with the Secretary’s
guidelines, the payment was made without fault on the part of such individual, and requiring

such repayment would be contrary to “equity and good conscience.”

Explanation of Provision

The provision states that the Secretary shall waive repayment if the overpayment was made
without fault on the part of such individual and if repayment “would cause a financial hardship
for the individual (or the individual’s household, if applicable) when taking into consideration
the income and resources reasonably available to the individual or household and other ordinary

living expenses of the individual or household.”

Reasons for Change

The Conferees believe that the Department of Labor has adopted a very strict standard for
issuing overpayment waivers. In particular, 20 CFR 617.55(a)(2)(i1)(C) defines equity and good
conscience to require “extraordinary and lasting financial hardship” that would “result directly”
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in the “loss of or inability to obtain minimal necessities of food, medicine, and shelter for a
substantial period of time” and “may be expected to endure for the foreseeable future.”

The Conferees understand that no worker has met this strict waiver standard. In including
standard statutory waiver language in TAA, there is no indication that Congress intended to
make waivers impossible to secure. To the contrary, the Conferees believe that Congress
intended that overpaid individuals who are without fault and unable to repay their TAA
overpayments should have a reasonable opportunity for waivers of the requirement to return
those overpayments. The provision clarifies this intent.

Effective Date

The provision goes into effect upon expiration of the 90-day period beginning on the date of
enactment of this Act, and applies to petitions filed on or after that date.

Sense of Congress on Application of Trade Adjustment Assistance (Section 1756 (amending
Section Chapter 5 of title II of the Trade Act of 1974))

Present Law
There is no provision in present law.

Explanation of Provision

The provision expresses the Sense of Congress that the Secretaries of Labor, Commerce, and
Agriculture should apply the provisions of their respective trade adjustment assistance programs
with the utmost regard for the interests of workers, firms, communities, and farmers petitioning

for benefits.

Reasons for Change

Courts reviewing determinations by the Department of Labor regarding certification for trade
adjustment assistance have stated that the Department is obliged to conduct its investigations
with “utmost regard for the interests of the petitioning workers.” See, e.g., Former Employees of
Komatsu Dresser v. United States Secretary of Labor, 16 C.1.T. 300, 303 (1992) (citations
omitted). The courts have explained that such statements flow from the ex parte nature of the
Department’s certification process (as opposed to a judicial or quasi-judicial proceeding) and the
remedial purpose of the trade adjustment assistance program. This section reflects such
statements and extends them to the firms, farmers, and communities programs.

Effective Date

The provision goes into effect upon expiration of the 90-day period beginning on the date of
enactment of this Act, and applies to petitions filed on or after that date.
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Consultations in Promulgation of Regulations (Section 1757 (amending Section 248 of the
Trade Act of 1974))

Present Law

The Secretary is required to prescribe necessary regulations.

Explanation of Provision

This provision requires the Secretary to consult with the Senate Finance Committee and the
House Committee on Ways and Means 90 days prior to the issuance of a final rule or regulation.

Reasons for Change

Requiring that the Secretary consult with the relevant committees 90 days prior to the issuance of
a final rule or regulations will help ensure that such rules and regulations reflect Congress’

intent.

Effective Date

The provision goes into effect upon expiration of the 90-day period beginning on the date of
enactment of this Act, and applies to petitions filed on or after that date.

B. Partll - Trade Adjustment Assistance for Firms

Trade Adjustment Assistance for Firms (Section 1761-1767 (amending Sections 251,254, 255,
256, 257, and 258 of the Trade Act of 1974))

Present Law

A firm may file a petition for certification with the Secretary of Commerce. Upon receipt of the
petition, the Secretary shall publish a notice in the Federal Register that the petition has been
received and is being investigated. The petitioner, or anyone else with a substant1a1 interest, may
request a public hearing concerning the petition. '

To be certified to receive TAA benefits, a firm must show (1) a “significant” number of workers
became or are threatened to become totally or partially separated; (2) sales or production of an
article, or both, decreased absolutely, or sales or production, or both, of an article that accounted
for not less than 25 percent of the total production or sales of the firm during the 12-month

period preceding the most recent 12-month period for which data are available have decreased
absolutely; and (3) increased imports of competing articles “contributed importantly” to the
decline in sales, production, and/or workforce.

A firm certified under section 251 has two years in which to file an adjustment assistance
application, which must include an economic adjustment proposal.
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In deciding whether to approve an application, the Secretary of Commerce must determine that
the proposal (1) is reasonably calculated “to materially contribute” to the economic adjustment
of the firm; (2) gives adequate consideration to the interests of the firm’s workers; and (3)
demonstrates that the firm will use its own resources for adjustment.

Criminal and civil penalties are applicable for, among other things, making false statements or
failing to disclose material facts. However, the penalties do not cover the acts and omissions of
customers or others responding to queries made in the course of an investigation of a firm’s

petition.
The Secretary must make its decisions within 60 days.

Explanation of Provision

The provision makes service sector firms potentially eligible for benefits under the TAA for
Firms program. It also expands the look back so that all firms can use the average of one, two,
or three years of sales or production data, as opposed to one year, to show that the firm’s sales,
production, or both, have decreased absolutely or that the firm’s sales, production, or both of an
article or service that accounts for at least 25 percent of its total production, or sales have

decreased absolutely.

In determining eligibility, the provision makes clear that the Secretary may use data from the
preceding 36 months to determine an increase in imports, and may determine that increased
imports exist if customers accounting for a significant percentage of the decline in a firm’s sales
or production certify that their purchases of imported articles or services have increased
absolutely or relative to the acquisition of such articles or services from suppliers in the United

States.

The provision requires the Secretary of Commerce, upon receiving information from the
Secretary of Labor that the workers of a firm are TAA-covered, to notify the firm of its potential

TAA eligibility.

The provision requires the Secretary of Commerce to provide grants to intermediary
organizations to deliver TAA benefits. The provision requires the Secretary to endeavor to align’
the contracting schedules for all such grants by 2010, and to provide annual grants to the
intermediary organizations thereafter. The provision requires the Secretary to develop a
methodology to ensure prompt initial distribution of a portion of the funds to each of the
intermediary organizations, and to determine how the remaining funds will be allocated and
distributed to them. The Secretary must develop the methodology in consultation with the
Senate Finance Committee and the House Committee on Ways and Means. ‘

The provision amends the penalties provision in section 259 to cover entities, including
customers, providing information during an investigation of a firm’s petition.

Additionally, the provision requires the Secretary of Commerce to submit an annual report
demonstrating the operation, effectiveness, and outcomes of the TAA for Firms program to the
Senate Finance Committee and the House Committee on Ways and Means, and to make the
report available to the public. The methodology for the distribution of funds to the intermediary
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organizations shall include criteria based on the data in the report. The provision creates rules
relating to the disclosure of confidential business information included in this annual report.

Reasons for Change

Most service sector firms are currently ineligible for the TAA for Firms program because of a
statutory requirement that the workers must have been employed by a firm that produces an
“article.” In an era when 80 percent of U.S. workers are employed in the service sector, the
Conferees believe service sector firms should be eligible for TAA.

The Conferees also note that firms currently have a limited “look back” under existing law,
which unfairly restricts their ability to show that increased imports are hurting their businesses.

Because data is not always readily available to demonstrate an increase in imports of articles or
services, or to show how such increased imports compete with the articles or services of a
particular firm, the Conferees believe that the Secretary should be able to utilize information
from the customers of a firm that account for a significant percentage of the decline in the firm’s
sales or production to verify these customers have increased their imports of the relevant articles
or services, either absolutely or relative to their purchases from domestic suppliers.

Since a firm may not know that it could be eligible for TAA benefits, despite the fact that
workers at the firm have qualified for the TAA for workers program, the Conferees believe it is
important to give these firms notice of their potential eligibility for TAA bénefits. :

The Conferees are concerned that at present, the Economic Development Administration (EDA)
is entering into contracts with intermediary organizations that vary in length. Thus, the contracts
begin and end at different times during the year. The provision requires the Secretary of
Commerce to provide grants to intermediary organizations to deliver TAA benefits and, to the
maximum extent practicable, that contracts with such organizations be for 12 month periods and
have the same beginning and end dates. The Conferees will leave it to the discretion of the
Secretary to determine the appropriate 12 month contract cycle.

The Conferees also believe that the methodology for distributing funds to intermediary
organizations should be based in part on their performance, the number of firms they serve, and
the outcomes of firms completing the program. The Secretary of Commerce should consult

Congress before finalizing such methodology.

The Conferees understand that some customers provide inaccurate or incomplete information in
response to questionnaires posed by the Secretary. The penalty language included in this
provision is designed to address this problem.

Effective Date

The provision goes into effect upon expiration of the 90-day period beginning on the date of
enactment of this Act, and applies to petitions filed on or after that date.

Extension of Authorization of Trade Adjustment Assistance for Firms (Section 1764)
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Present Law

The authorization of the TAA for Firms program expired on December 31, 2007. The program
is currently authorized at $16 million per year.

Explanation of Provision

The provision reauthorizes the program through December 31, 2010, and increases its funding to
$50 million per year for fiscal years 2009 and 2010, and prorates such funding for the period
beginning October 1, 2010 and ending December 31, 2010. Of that amount, $350,000 is set
aside each year to fund full-time TAA for Firms positions at the Department of Commerce,
including a director of the TAA for Firms program. '

Reasons for Change

The Conferees believe that the TAA for Firms program has been underfunded, as at least $15
million in approved projects lack funding. Additionally, the Firms team at the Department of
Commerce lacks adequate full-time staff to administer the program.

Effective Date

The provision goes into effect upon expiration of the 90-day period beginning on the date of
enactment of this Act, and applies to petitions filed on or after that date. o

C. Part III - Trade Adjustment Assistance for Communities

Trade Adjustment Assistance for Communities (Section 1771-1 773)
Present Law
There is no provision in present law.

Explanation of Provision

The provision creates a Trade Adjustment Assistance for Communities program that will allow a
community to apply for designation as a community affected by trade. A community may
receive such designation from the Secretary of Commerce if the community demonstrates that
(1) the Secretary of Labor has certified a group of workers in the community as eligible for TAA
for Workers benefits, the Secretary of Commerce has certified a firm in the community as
eligible for TAA for Firms benefits, or a group of agricultural producers in the community has
been certified to receive benefits under the TAA for Farmers and Fishermen program; and (2) the
Secretary determines that the community is significantly affected by the threat to, or the loss of,
jobs associated with that certification. The Secretary of Commerce must notify the community
and the Governor of the State in which the community is located upon making an affirmative
determination that the community is affected by trade. '
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The Secretary of Commerce shall provide technical assistance to a community affected by trade
to assist the community to (1) diversify and strengthen its economy; (2) identify impediments to
economic development that result from the impact of trade; and (3) develop a community
strategic plan to address economic adjustment and workforce dislocation in the community. The
Secretary of Commerce shall also identify Federal, State and local resources available to assist
the community, and ensure that Federal assistance is delivered in a targeted, integrated manner.
The Secretary shall establish an Interagency Community Assistance Working Group to assist in

coordinating the Federal response.

A community affected by trade may develop a strategic plan for the community’s economic
adjustment and submit the plan to the Secretary. The plan should be developed, to the extent
possible, with participation from local, county, and State governments, local firms, local
workforce investment boards, labor organizations, and educational institutions. The plan should
include an analysis of the economic development challenges facing the community and the
community’s capacity to achieve economic adjustment to these challenges; an assessment of the
community’s long-term commitment to the plan and the participation of community members; a
description of projects to be undertaken by the community; a description of educational
opportunities and future employment needs in the community; and an assessment of the funding
required to implement the strategic plan.

Of the funds appropriated, the Secretary of Commerce may award up to $25 million in grants to

assist the community in developing a strategic plan.

The provision authorizes $150 million in discretionary grants to be awarded by the Secretary of
Commerce. An eligible community-may apply for a grant from the Secretary to implement a
project or program included in the community’s strategic plan. Grants may not exceed $5
million. The Federal share of the grant may not exceed 95 percent of the cost of the project and
the community’s share is an amount not less than 5 percent. Priority shall be given to grant
applications submitted by small and medium-sized communities.

Educational institutions may also apply for Community College and Career Training grants from
the Secretary of Labor. Grant proposals must include information regarding (1) the manner in
which the grant will be used to develop or improve an education or training program suited to
workers eligible for the TAA for Workers program; (2) the extent to which the program will
meet the needs of the workers in the community; (3) the extent to which the proposal fits into a
community’s strategic plan or relates to a Sector Partnership Grant received by the community;
and (4) any previous experience of the institution in providing programs to workers eligible for
TAA. Educational institutions applying for a grant must also reach out to employers in the
community to assess current deficiencies in training and the future employment opportunities in

the community.

The provision authorizes $40 million in discretionary grants to be awarded by the Secretary of
Labor for the Community College and Career Training Grant program. Priority shall be given to
grant applications submitted by eligible institutions that serve communities that the Secretary of

Commerce has certified under section 273.

185



The provision also establishes a Sector Partnership Grant program that allows the Secretary of
Labor to award industry or sector partnership grants to facilitate efforts of the partnership to
strengthen and revitalize industries. The partnerships shall consist of representatives of an
industry sector; local county, or State government; multiple firms in the industry sector; local
workforce investment boards established under section 117 of the Workforce Investment Act of
1998 (29 U.S.C. 2832); local labor organizations, including State labor federations and labor-
management initiatives, representing workers in the community; and educational institutions.

The provision authorizes $40 million in discretionary grants to be awarded by the Secretary of
Labor for the Sector Partnership Grant program. The Sector Partnership Grants may be used to
help the partnerships identify the skill needs of the targeted industry or sector and any gaps in the
available supply of skilled workers in the community impacted by trade; develop strategies for
filling the gaps; assist firms, especially small- and medium-sized firms, in the targeted industry
or sector increase their productivity and the productivity of their workers; and assist such firms

to retain incumbent workers.

Reasons for Change

The TAA for Workers program provides assistance to individual workers who lose their jobs
because of trade with foreign countries. The program does not, however, provide broader
assistance when the closure or downsizing of a key industry, company, or plant creates severe
economic challenges for an entire community impacted by trade. The Conferees believe there is
a need for additional programs and incentives to assist such communities. Accordingly, the
provision creates a TAA for Communities program to provide a coordinated Federal response to
eligible communities by identifying Federal, State and local resources and helping such
communities to access available Federal assistance.

The provision does not establish precise criteria for determining when a particular community is
impacted by trade. In the view of the Conferees, this determination is better left to the discretion
of the Secretary of Commerce, who can evaluate specific facts in specific cases. As a general
matter, the Conferees believe the Secretary should review the underlying certification(s) that
provide a basis for a community’s application and evaluate the potential impact of the job losses
(or threat thereof) associated with such certification(s) on the broader community, given the
community’s overall economic situation. The Conferees intend for the Secretary to focus grants -
on communities facing the most difficult hardships, to the extent practicable.

The Conferees believe small- and medium-sized communities, and in particular, those in rural
areas where the manufacturing sector has historically been a significant employer, would benefit
from the technical assistance and grants available through this program. Such communities have
been disproportionately impacted by the adverse effects of trade, where some lumber mills,
factories and call centers, for instance, have scaled back operations or closed entirely in response

to increased trade and globalization.

The Conferees do not intend for the preference for such communities to result in all grants, or the
majority of grants, going to such communities to the exclusion of other impacted communities.
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Effective Date

The provision goes into effect upon expiration of the 90-day period beginning on the date of
enactment of this Act.

Authorization of Appropriations for Trade Adjustment Assistance for Communities (Section
1772)

Present Law
There is no provision in present law.

Explanation of Provision

The provision authorizes $150,000,000 to the Secretary of Commerce for each of fiscal years
2009 and 2010, and $37,500,000 for the period beginning October 1, 2010 through December
31, 2010 to carry out the TAA for Communities program.

The provision authorizes $40,000,000 to the Secretary of Labor for each of fiscal years 2009 and
2010, and $10,000,000 for the period beginning October 1, 2010 through December 31, 2010 to
carry out the Community College and Career Training Grant Program.

The provision authorizes $40,000,000 to the Secretary of Labor for each of fiscal years 2009 and |
2010, and $10,000,000 for the period beginning October 1, 2010 through December 31, 2010 to
carry out the Sector Partnership Grant Program.

Effective Date
The provision goes into effect on the date of enactment of this Act.

D. Part IV - Trade Adjustment Assistance for Farmers

Trade Adjustment Assistance for Farmers (Section 1781-1786 (amending sections 291, 292, .
293, 296 and 297 of the Trade Act 0f1974)) -

Present Law

A group of agricultural producers or their representative may file a petition for certification with
the Secretary of Agriculture. Upon receipt of the petition, the Secretary shall publish a notice in
the Federal Register that the petition has been received and is being investigated. The petitioner,
or anyone else with a substantial interest, may request a public hearing concerning the petition.

To be certified to receive TAA benefits under this chapter, the group of producers must show (1)

that the national average price of the agricultural commodity in the most recent marketing year is
less than 80 percent of the national average price for the commodity for the 5 previous marketing
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years, and (2) that increased imports of articles like or directly competitive with the commodity
contributed importantly to the decline in price.

A group of producers certified under Section 291 has one year to receive TAA benefits, but may
apply to be re-certified for a second year of benefits if the group can show a further 20 percent
price decline in the national average price of the commodity, and that imports continued to
contribute importantly to that decline.

To qualify to receive benefits, individual agricultural producers that are covered by a certified
petition must show (1) that the individual producer produced the qualified commodity; and (2)
the net income of the producer has decreased. Producers meeting these criteria are eligible to
participate in an initial technical assistance course, and to receive cash benefits, not to exceed
$10,000, based on their production and the decline in price for the commodity. Where available,
the producer may also attend more intensive technical assistance.

Explanation of Provision

The provision defines an agricultural commodity producer, for the purpose of the TAA for
Farmers program, to include fishermen, as well as farmers.

The provision allows a group of producers to petition the Secretary based on a 15 percent decline
in price, value of production, quantity of production, or cash receipts for the commodity, rather
than a 20 percent decline in price. The provision shortens the look back period from an average
of 5 years to an average of the national average price for the previous three year period.
Petitioning producers must also show that imports contributed importantly to the decline in price,
production, value of production, or cash receipts.

Once the Secretary certifies a group of commodity producers for TAA, individual producers can
qualify for benefits if the producer shows (1) that they are producers of the commodity; and (2)
that the price received, quantity of production, or value of production for the commodity has

decreased.

Producers deemed eligible to receive benefits by the Secretary are eligible to receive initial
technical assistance, and may opt to receive intensive technical assistance, which consists of a
series of courses designed for producers of the certified commodity. Upon completion of the
series of courses, the producer develops an initial business plan which (1) reflects the skills
gained by the producer during the courses; and (2) demonstrates how the producer intends to
apply these skills to the producer’s farming or fishing operation. Upon approval by the Secretary
of the business plan described above, the producer is entitled to receive up to $4,000 to
implement the business plan or to assist in the development of a long-term business plan.

Producers who complete an initial business plan may choose to receive assistance to develop a
long-term business adjustment plan. The Secretary must review the plan to ensure that it (1) will
contribute to the economic adjustment of the producer; (2) considers the interests of the
producer’s employees, if any; and (3) demonstrates that the producer has sufficient resources to
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implement the plan. If the Secretary approves the plan, the producer is eligible to receive up to
$8,000 to implement the long-term business plan.

Once a petition is certified for the group of producers, qualifying producers are eligible for
benefits for a 36-month period. A producer may not receive more than $12,000 in any 36-month

period to develop and implement business plans under the program.

The provision allows fishermen and aquaculture producers who are otherwise eligible to receive
TAA benefits to demonstrate increased imports based on imports of farm-raised or wild-caught

fish or seafood, or both.

Reasons for Change

The Conferees believe that the 20 percent price decline currently required for a group of
producers to be certified under the TAA for Farmers program is too high, and creates an
unnecessary barrier for producers to qualify for TAA benefits. Further, producers and the
Department of Agriculture were concerned that the current five-year look back period was too

long and burdensome for producers.

Additionally, since net farm income is a function of many factors, it has proven very difficult for
producers to show the required decline in net income, even when the price for specific
commodities had declined significantly. Several disputes regarding whether producers met the
net income test were taken to the U.S. Court of International Trade, resulting in significant
administrative expense for both the producers and the Department of Agriculture.

The Conferees believe that demonstrating a decline in the production or price of the commodity
facing import competition is a better measure of the impact of trade on the individual producer,
rather than net income. The provision would allow farmers to demonstrate that either their
production decisions or price received for the qualified commodity were affected.

The Conferees also believe that the focus of the TAA for Farmers program should be adjustment
assistance, rather than cash benefits. Under the current program, most producers received only
initial technical assistance, with little opportunity for additional curricula. The Conferees believe
that all producers eligible for TAA benefits should receive more thorough technical assistance
and the opportunity for individualized business planning, with financial assistance provided to
help the producer implement the business plans.

Further, technical assistance should be provided by the Department of Agriculture through the
National Institute on Food and Agriculture (“NIFA”), which may choose to make grants to land
grant universities and other outside organizations to assist in the development and delivery of
technical assistance. NIFA (formerly the Cooperative State Research, Education, and Extension
Service) delivers technical assistance under the current Farmers program, and had successfully
developed curricula to respond to producers’ adjustment needs.

The Conferees believe that the current one-year limit to obtain TAA benefits unnecessarily limits
producers’ ability to access technical assistance, particularly when farmers and fishermen must
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spend significant portions of each year in the fields or at sea. Extending the eligibility period to
36 months will allow producers to take advantage of all the benefits offered, and will eliminate

the need for the current burdensome recertification process.

The Conferees believe that fishermen and aquaculture producers who are otherwise eligible for
TAA should be able to demonstrate an increase in imports of like or directly competitive
products without regard to whether those imported products were wild-caught or farm-raised.
Current law allows these producers to apply for benefits based on imports of farm raised fish and

seafood only.

The Conferees expect that the Department of Agriculture will fully fund and operate the TAA for
Farmers and Fishermen program for the full duration of each fiscal year for which it is

authorized.

Effective Date

The provision goes into effect upon expiration of the 90-day period beginning on the date of
enactment of this Act, and applies to petitions filed on or after that date.

Extension of Authorization and Appropriation for Trade Adjustment Assistance for Farmers
(Section 1787 (amending Section 298 of the Trade Act of 1974))

Present Law

The authorization and appropriation for the TAA for Farmers program expired on December 31,
2007. The program is currently authorized at $90 million per year.

Explanation of Provision

This provision reauthorizes the program through December 30, 2010, and maintains its funding
at $90 million per year for fiscal years 2009 and 2010. The provision further provides funding
on a prorated basis for the period beginning October 1, 2010, and ending December 31, 2010.

Effective Date

The provision goes into effect on the date of enactment of this Act.

E. PartV— General Provision

Government Accountability Office Report (Section 1793)

Present Law

There is no provision in present law.
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Explanation of Provision

The provision requires the Comptroller General of the United States to prepare and submit a
report to the Senate Finance Committee and the House Committee on Ways and Means on the
operation and effectiveness of these amendments to chapters 2, 3, 4, and 6 of the Trade Act no

later than September 30, 2012.

Reasons for Change

It is critical that GAO review and evaluate the TAA program to assess the changes made by this
legislation to ensure that they have improved the effectiveness, operation, and performance of

the program.

Effective Date

The provision goes into effect on the date of enactment of this Act.
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2. CUSTOMS AND BORDER PROTECTION COLLECTIONS?’

I. OVERVIEW

The conference report prevents U.S. Customs and Border Protection (“CBP”) from collecting
over $92 million in antidumping and countervailing duties that CBP collected on imports from
Canada and Mexico between 2001 and 2005, and later distributed to U.S. companies that
petitioned the U.S. Government for relief.

IL HOUSE BILL

-

No provision
II. SENATE AMENDMENT

Section 1801 of the American Recovery and Reinvestment Act of 2009, as passed by the Senate,
has four sections. First, it prohibits the Secretary of Homeland Security, or any other person,
from requiring repayment of, or in any other way recouping, duties that were (1) distributed
pursuant to the Continued Dumping and Subsidy Offset Act of 2000 (“CDSOA”); (2) assessed
and paid on imports of goods from Canada and Mexico; and (3) distributed on or after January 1,
2001, and before January 1, 2006. Second, it prohibits CBP from offsetting any current or future
duty distributions on goods from countries other than Canada and Mexico in an attempt to
recoup duties described above. Third, the provision requires CBP to refund any such duty
repayments or recoupments it has already received. Further, it requires CBP to fully distribute
any duties it is withholding as an offset against current or future duty distributions. Fourth, the
provision clarifies that CBP is not prohibited from collecting payments resulting from (1) false
statements or other misconduct by a recipient of a duty payment or (2) re-liquidation of entries
with respect to which duty payments were made.

IV.  CONFERENCE REPORT

The conferees adopted the Senate provision. The conferees do not intend this provision to
amend the antidumping or countervailing duty laws of the United States.

227 Description prepared by the majority staffs of the House Committee on Ways and Means and
the Senate Committee on Finance.

192



Title II of Division B
Assistance for Unemployed Workers and Struggling Families
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Assistance for Unemployed Workers and Struggling
Families

Short Title (House bill Section 2000; Senate bill Section 2000; Conference
agreement Section 2000)

Current Law

No provision.

House Bill

The “Assistance for Unemployed Workers and Struggling Families Act.”
Senate Bill

Same as the House bill.

Conference Agreement

The conference agreement is the same as the House and Senate bills.
Subtitle A — Unemployment Insurance

Extension of Emergency Unemployment Compensation Program
Benefits (House bill Sec. 2001; Senate bill Sec. 2001; Conference
agreement Sec. 2001)

Current Law

Title IV, Emergency Unemployment Compensation, of the Supplemental Appropriations Act,
2008 (Public Law 110-252; 26 U.S.C.3304 note) as amended by the Unemployment
Compensation Act of 2008 (Public Law 110-449) created a temporary emergency unemployment
compensation program (EUCO08). The program ends on the week ending on or before March 31,
2009. No compensation under the program is payable for any week beginning after August 27,
2009. Funds in the extended unemployment compensation account (EUCA) of the unemployment
trust fund (UTF) are used for financing EUCO8 payments. State administration funds are made
from the employment security administration account (ESAA). Compensation for EUC08
payments to former employees of non-profits and governments are from the general fund of the
Treasury.



House Bill

The duration of the EUCO8 program would extend through the week ending on or before
December 31, 2009. No benefits would be payable for any week beginning after May 31, 2010.
‘The extension would be financed through the general fund of the Treasury. The funds would not
nced to be repaid.

Senate Bill
Same provision.
Conference Agreement

The conference agreement includes the identical provisions of the House and Senate bills.

Increase in Unemployment Compensation Benefits (House bill Sec.
2002; Senate bill Sec. 2002; Conference agreement Sec. 2002)

Current Law

No such provision. Federal law does not provide formulas, floors, or ceilings of regular weekly
State unemployment compensation amounts. In general, the States set weekly benefit amounts as
a fraction of the individual's average weekly wage up to some State-determined maximum. Some
States include dependents’ allowances in addition to the underlying benefit.

House Bill

The provision would create an additional, federally-funded $25 weekly benefit that would be
available to all individuals receiving regular unemployment compensation (UC) benefits. All the
provisions of section 2002 would also apply to regular UC, extended benefits (EB), and EUC08
benefits. It would require States to not take the additional compensation into consideration when
determining regular UC benefits (including any dependants’ allowances). The additional benefit
would be payable either at the same time and in the same manner as any regular UC payable for
the week involved or payable separately but on the same weekly basis as any regular
compensation otherwise payable. States would not be allowed to alter the method governing the
computation of UC under State law in such a2 manner that the weekly benefit amount would be
less than the benefit amount that would have been payable under State law as of December 31,
2008. Funding for the additional benefit would be appropriated from the general fund of the
Treasury, without fiscal year limitation. The funds would not be required to be repaid.

States would pay the additional compensation to individuals once the State entered into an
agreement with the Labor Secretary and ending before January 1, 2010. The additional
compensation would be “grandfathered” for individuals who had not exhausted the right to
regular compensation as of January 1, 2010. No additional compensation would be payable for
any week beginning after June 30, 2010. '

The additional benefit would be disregarded in considering the amount of income of any
individual for any purposes under Medicaid and SCHIP.

Senate Bill



Same provision.
Conference Agreement

The conference agreement includes the identical provisions of the Housc and Senate bills.

Special Transfers for Unemployment Compensation Modernization
(House bill Sec. 2003; Senate bill Sec. 2003; Conference agreement Sec.
2003)

Current Law

Section 903 of the Social Security Act (SSA) describes the set of conditions under which funds
are transferred to eligible State unemployment accounts from the federal accounts in the
Unemployment Trust Fund (UTF) when those federal account balances exceed certain levels.
Transfers of excess funds in the UTF to State accounts are called Reed Act distributions. No
Reed Act distributions are expected in the next 5 years.

Section 903(a)(2)(B) of the SSA describes the manner in which the distribution of Reed Act
funds occurs. Funds are distributed to the State UTF accounts based on the State’s share of
estimated federal unemployment taxes (excluding reduced credit payments) made by the State’s
employers.

Unemployment Insurance Policy Letter 44-97, which interpreted section 5401 of P.L. 105-33, the
Balanced Budget Act of 1997, says that States are not required to offer an alternative base period
(ABP) in determining eligibility for UC benefits.

While federal laws and regulations provide broad guidelines on UC coverage, eligibility, and
benefit determination, the specifics of regular UC benefits are determined by each State through
State laws and regulations.

House Bill

The House bill would provide a special transfer of UTF funds from the federal unemployment
account (FUA) of up to $7 billion to the State accounts within the UTF as “incentive payments”
for changing or already having in place certain State UC laws. The maximum incentive payment
allowable for a State would be calculated using the methods required by the Reed Act if a

distribution were to have occurred on October 1, 2008.

One-third of the maximum payment would be contingent on State law calculating the base period
by either:

(A)  allowing use of a base period that includes the most recently completed calendar
quarter before the start of the benefit year for the purpose of determining UC
eligibility; or

(B)  providing that, in the case of an individual who would not otherwise be UC-
eligible under State law, eligibility shall be determined using a base period that
includes the most recently completed calendar quarter.



I'he remaining 2/3 of the incentive payment would be contingent on qualifying for the first 1/3
payment and the applicable State law containing at least two of the following four provisions:

(A)  No denial of UC under State law provisions relating to availability for work,
active scarch for work, or refusal to accept work solely because the individual is
secking only part-time work. States may cxclude an individual if the majority of
the weeks of work in the individual’s base period do not include part-time work.
The Labor Secretary would define part-time.

(B)  No UC disqualification for scparation from employment if it is for compelling
family reasons. These reasons must include (i) domestic violence, (ii) illness or
disability of an immediate family member, and (iii) the need to accompany a
spouse to a place from where it is impractical to commute and due to a change in
location of the spouse’s employment. The Labor Secretary would define
immediate family member.

(C)  Weekly UC continues for individuals who have exhausted all rights to regular
benefits but are enrolled and making satisfactory progress in a State-approved
training program or in a job training program authorized under the Workforce
[nvestment Act of 1998. The benefit must be for at least an additional 26 weeks
and be equivalent to the previously calculated UC benefit (including dependents’
allowances) for the most recent benefit year. The training program must prepare
the individual for entry into a “high-demand” occupation.

(D)  UC Dependents’ allowances are provided to all individuals with a dependent (as
defined by State law) at a level equal to at least $15 per dependent per week. The
aggregate limit on dependents’ allowances must be not less than the lesser of $50
or 50% of the weekly benefit amount for the benefit year.

Within 60 days after enactment, the Labor Secretary may prescribe (by regulation or otherwise)
information required in relation to the compliance of the modernization requirements. The Labor
Secretary would have 30 days after receiving a complete application to determine if
modernization incentives are payable to the State.

The Labor Secretary, while determining if State law meets the requirements for an incentive
payment, would disregard any State law provisions that are not currently effective as permanent
law or are subject to a discontinuation under certain circumstances. Once the Treasury Secretary
has been notified of the certification of the incentive payment, the appropriate transfer to the State
account would occur within seven days. State law provisions which are to take effect within 12
months after the date of their certification would be considered to be in effect for the purposes of
certification. States must be eligible for certification under section 303 [of the Social Security
Act] and under section 3304 of the Federal Unemployment Tax Act (FUTA) [section 3304 of the
Internal Revenue Code of 1986].

Applications submitted before enactment or after the latest date necessary (as determined by the
Labor Secretary) will not be considered in order to ensure that all incentive payments are made
before October 1, 2011. Incentive payments may be used only for the payment of UC benefits and
dependents’ allowances. An exception is made if the State appropriates the funds for
administrative expenses. Funds that satisfy this exception may be used for the administration of
UC law and for public employment offices.

The Treasury Secretary would be required reserve $7 billion for incentive payments in the
Federal Unemployment Account (FUA) of the UTF. Any amount so reserved for which the
Secretary of the Treasury has not received a certification under the proposed paragraph (4)(B) of
the bill by the deadline determined by the Secretary of Labor shall become unrestricted regarding
its use as part of the FUA upon the close of fiscal year 2011.



‘e bill would transfer a total of $500 million from the federal employment sceurity
administration account (ESAA) to the States’ accounts in the UTT within 30 days of cnactment.
I:ach State’s transfers would be calculated using the methods required by the Reed Act if a
distribution were to have occurred on October 1, 2008. Any amount transferred to a State account
as a result of this $500 million transfer would be required to be uscd by the State agency of such
State only in (A) payment of expenscs incurred through carrying out of the purposes in Statc law
required to receive the incentive payments, (B) improved outreach to individuals who might be
cligible for regular UC by virtue of the changes in State law, (C) improvement of uncmployment
benefit and unemployment tax operations, including responding to increased demand for
uncmployment compensation, and (D) staff-assisted reemployment services for UC claimants.

Senate Bill

Same as the House bill, except that the Senate bill does not explicitly give the Secretary of Labor
the ability to define part-time work.

The Senate bill would require that all payments be made before October 1, 2010 (rather than
October 1, 2011) except in those States where the first day of the first regularly scheduled session
of the State legislature following enactment begins after December 31, 2010. Those States’
payments would be made before October 1, 2011.

Conference Agreement
The conference agreement follows the House bill with two exceptions.

If in a training program (option C under the qualifying conditions of the remaining 2/3 incentive
payment), the agreement would allow States to not pay UC benefit if the individual is receiving
stipends or other training allowances. Under the same training program option, the agreement
would also allow States to opt to take any deductible income (as determined under State law) into
account and offset the UC payment.

Temporary Assistance for States with Advances (House bill n.a.; Senate
bill Sec. 2004; Conference agreement Sec. 2004)

Current Law

Section 1202(b) of the Social Security Act (42 U.S.C. 1322(b)) requires that States are charged
interest on new loans that are not repaid by the end of the fiscal year in which they were obtained.
The interest rate on the loans is the same rate as that paid by the federal government on State
reserves in the UTF for the quarter ending December 31 of the preceding year, but not higher than
10% per annum. States may not pay the interest directly or indirectly from funds in their State
account with the UTF.

Section 1202(b)(2) allows a State to borrow funds without interest from the FUA during the year
if the State repays the loans by September 30 of the calendar year in which the advances were
made. No loans may be made in October, November, or December of the calendar year of such an
interest-free loan. Otherwise, the “interest-free” loan will accrue interest charges.

House Bill
No provision. -
Senate Bill

The Senate bill would temporarily waive interest payments and the accrual of interest on
advances to State unemployment funds by amending section 1202(b) of the Social Security Act.



‘I'he interest payments that come duc from the time of cnactment of the proposal until December
31, 2010 would be deemed to have been madc by the State. No interest on advances accrue
during the period.

Conference Agreement

The conference agreement follows the Senate bill.

Full Federal Funding of Extended Unemployment Compensation for a
Limited Period (House bill n.a.; Senate bill n.a.; Conference agreement
Sec. 2005)

Current Law

The Extended Benefit (EB) program, established by the Federal-State Extended Unemployment
Compensation Act of 1970 (EUCA), P.L.91-373 (26 U.S.C. 3304, note), may extend receipt of
unemployment benefits (extended benefits) at the State level if certain economic situations exist
within the State.

Extended benefits (EB) are funded half (50%) by the federal government through its account for
that purpose in the UTF; States fund the other half (50%) through their State accounts in the UTF.

Individual eligibility for EB payments, among other matters, requires that the worker has
exhausted all rights to regular UC benefits and be within the State-determined benefit year
(generally within 52 weeks of first claiming regular UC eligibility) when a State’s EB program
becomes active on account of economic conditions.

States that do not require a one-week UC waiting period, or have an exception for any reason to
the waiting period, must pay 100% of the first week of EB (rather than 50%). P.L. 110-449, the
Unemployment Compensation Extension Act of 2008, suspended this waiting week requirement
from the time of its enactment until the week ending on or before December 8, 2009.

House Bill-
No provision.
Senate Bill
No provision.

Conference Agreement

The conference agreement would temporarily alter Federal-State funding ratios. Extended
benefits would be 100% federally financed from the date of enactment through January 1, 2010.

The agreement also would temporarily allow States to ignore benefit year calculations but instead
base EB eligibility upon having qualified for and exhausted EUCO8 benefits, disregarding benefit
year calculations as long as the EB period fell between the date of enactment and before January
1, 2010.

The agreement would allow States to opt to grandfather those workers who received EUC08
payments and exhausted them on or after January 1, 2010. Those workers would be eligible to
receive EB payments based on EUC08 exhaustion and disregarding benefit year determinations
until the week ending on or before June 1, 2010.



The agreement would continue the temporary suspension of the waiting week requirement for
federal funding until the week ending before May 30, 2010.

Temporary Increase in Extended Unemployment Benefits under the
Railroad Unemployment Insurance Act. (House bill n.a.; Senate bill n.a.;
Conference agreement Sec. 2006)

Current Law

‘The Railroad Unemployment Insurance Act (45 U.S.C. §§ 351-369) provides up to 26 weeks of
normal uncmployment benefits for railroad cmployees. It also provides up to 13 weceks of

extended benefits for raitroad employces with 10 or more ycars of service.
House Bill

No provision.

Senate Bill

No provision.

Conference Agreement

The conference agreement would temporarily increase the duration of extended unemployment
benefits for railroad workers. The agreement would add an additional 13 weeks to the maximum
amount of time railroad workers may receive extended unemployment benefits, allowing for up to
26 weeks of extended benefits in addition to the 26 weeks of normal benefits provided under
current law.

The agreement would apply to all qualifying railroad employees, regardless of their years of
service (i.e., it would apply to those with fewer than 10 years of service, who do not qualify for
extended benefits under current law). The provision would apply to employees who received
normal unemployment benefits during the benefit year beginning July 1, 2008 and ending June
30, 2009. No extended benefits under this bill would begin after December 31, 2009.

The agreement would appropriate $20 million from the general fund of the Treasury to cover the
cost of the additional extended unemployment benefits. Subsection 2006(b) would provide an
additional $80,000 for administering the additional benefits. If the additional extended benefits
were to reach $20 million in cost before December 31,2009, the additional benefits would
terminate.



Subtitle B — Assistance for Vulnerable Individuals

Emergency Fund for TANF Program (House bill Section 2101; Senate bill
Sec. 2101; Conference agreement Sec. 2101)

Current Law

- The 1996 welfare reform established a contingency fund under
the Temporary Assistance for Needy Families (TANF) block grant. To qualify for contingency
dollars, States must spend under the TANF program a sum of their own dollars equal to their pre-
TANF FY 1994 spending and meet a test of economic need. Economic need is established by
either: (1) Supplemental Nutrition Assistance Program (SNAP, formerly known as food stamps)
participation for the most recent three months for which data are available that is at least 10%
higher than it was during the corresponding three-month period in either FY1994 or FY1995; or
(2) a three-month average unemployment rate of at least 6.5% and that equals or exceeds 110% of
the rate measured in the corresponding three month period in either the of previous two years.
Eligible expenditures above the pre-TANF level are matched at the Medicaid (Federal Medical
Assistance Percentage or FMAP) rate. A state’s annual contingency fund grant is capped at 20%
of its basic TANF block grant. The 1996 welfare law appropriated $2 billion to the contingency
fund. At the beginning of FY2009, about $1.3 billion remained in the contingency fund. The
contingency fund is available to the 50 States and the District of Columbia. The commonwealth
of Puerto Rico, Guam, the Virgin Islands, and tribes operating tribal TANF programs are not
eligible for contingency funds.

TANF Caseload Reduction Credit. TANF established federal work participation standards, which
are numerical performance standards that States must meet or be subject to a financial penalty. A
State must meet two standards — the all family standard of 50% and the two-parent standard of
90%. These standards may be met either by engaging participants in creditable activities or
through reductions in the cash welfare caseload. States are given a caseload reduction credit
toward the standards of one percentage point for each percent decline in the caseload from
FY2005 to the preceding fiscal year. Under current law, the caseload reduction credit for
FY2009 is based on caseload change from FY2005 to FY2008; the credit for FY2010 will be
based on caseload change from FY2005 to FY2009; the caseload reduction credit for Fiscal Year
2011 will be based on caseload change from Fiscal Year 2005 to FY2010.

House Bill

TANF Recession Funds. The House bill retains the current TANF contingency fund and creates a
new, temporary emergency contingency fund for FY2009 and FY2010. States with increased
cash welfare caseloads under TANF or separate State programs funded with TANF State
maintenance of effort dollars are eligible for capped grants from the fund. Also eligible are States
with increased short-term non-recurrent benefit expenditures or increased subsidized employment
expenditures under TANF and separate State programs. The fund reimburses States for 80% of
the increased expenditures on basic assistance (cash welfare), short-term non-recurrent benefits,
or subsidized employment in TANF and separate State programs, up to a cap. Increased
caseloads and expenditures are measured on a quarterly basis, comparing each quarter in FY2009
and FY2010 to the corresponding quarter in the base years of FY2007 and FY2008. The



applicable basc period for a State varies depending on whichever results in the greatest increase
for cach State for the cash assistance caseload and by expenditure category.

Total combined State grants from the current law contingency fund and the emergency
contingency fund arc limited to 25% of a State's basic block grant. The emergency fund is
appropriated such sums as necessary (no national funding cap, but total funding is limited by
individual State caps discusscd above). Puerto Rico, Guam, and the Virgin Islands are cligible
for emergency contingency funds.

Cascload Reduction Credit. The House bill gives States an optional measuring period for the
caseload reduction credit that would apply to the FY2010 and FY2011 standards. States would
have the option to measure caseload reduction from FY2005 to cither FY2007 or FY2008 when
determining the caseload reduction credit toward the TANF work participation standards for
those two years.

Senate Bill

The Senate bill includes all the provisions of the House bill, with modifications. The Senate bill
caps the appropriation to the TANF emergency contingency fund at $3 billion. For the
Commonwealth of Puerto Rico, Guam, and the Virgin Islands, any payments from the emergency
contingency fund are excluded from the overall limit on federal funding for public assistance
programs, including TANF, that applies to these jurisdictions. The Senate bill also gives States
an optional measuring period for the caseload reduction credit for the FY2009 standards, allowing
States to measure caseload reduction from FY2005 to FY2007 for that year.

Conference Agreement

The conference agreement follows the House and Senate bills, with some modifications. It sets
the appropriation for the emergency contingency fund at $5 billion. The cap on each State’s grant
is modified, from a cap on each year’s grant, to a cap on cumulative grants over the two years that
the emergency fund will operate. Cumulative, combined grants from the existing contingency
fund and the emergency fund are limited to 50% of a state’s annual basic block grant for FY2009
and FY2010.

The agreement also makes tribes that operate tribal TANF programs eligible for the emergency
fund. Tribes will be able to access the fund in the same manner as the States, and are similarly
limited to cumulative emergency fund grants equal to 50% of its annual tribal family assistance
grant.

The agreement follows the Senate bill for the temporary modifications to the caseload reduction
credit. It also clarifies that all temporary provisions will be repealed. The emergency fund is
repealed as of October 1, 2010. The change to the caseload reduction credit is repealed as of
October 1, 2011.

Extension of Supplemental Grants (House bill n.a.; Senate bill Sec. 2102;
Conference Agreement Sec. 2102).

Current Law



TANTF provides supplemental grants to 17 States that met historical criteria of low federal grants
for welfare per poor person and/or high population growth. Supplemental grants total $319
million, but are set to expire at the end of 1'Y2009.

House Bill

No provision.

Senate Bill

The Senate bill extends supplemental grants through FY2010.

Conference Agreement

The conference agreement includes the Senate provision, extending supplemental grants through
FY2010.

Clarification of Authority of States to Use TANF Funds Carried Over
From Prior Years To Provide TANF Benefits and Services (House bill
n.a.; Senate bill Sec. 2103; Conference Agreement Sec. 2103)

Current Law

States and tribes may reserve unused TANF funds without fiscal year limit. However, the use of
these reserves is restricted to providing assistance (essentially cash welfare).

House Bill

No provision.

Senate Bill

Allows States to use reserve TANF funds for any TANF benefit, service, or activity.
Conference Agreement

The conference agreement includes the Senate provision.

Temporary Resumption of Prior Child Support Law (House bill Sec.
2103; Senate bill Sec. 2104; Conference agreement Sec. 2104)

Current Law

The federal government reimburses each State 66% of its expenditures on Child Support
Enforcement (CSE) activities. The federal government also provides States with an incentive
payment to encourage them to operate effective CSE programs. Federal law requires States to
reinvest CSE incentive payments back into the CSE program or related activities. P.L. 109-171
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(the Deficit Reduction Act of 2005) prohibited federal matching/reimbursement of CSE incentive
payments that are reinvested in the CSE program.

House Bill

The House bill requircs HHS to temporarily provide federal matching funds on CSE incentive
payments that States reinvest back into the CSE program. This means that CSE incentive
payments that are/were reccived by States and reinvested in the CSE program can be used to draw
down federal funds. Federal matching funds for CSE incentive payments are to be provided for
FY2009 and FY2010 (i.c., from October 1, 2008 through Septcmber 30, 2010).

Senate Bill

Same as the House bill, except that federal matching funds for CSE incentive payments are to be
provided for the period October 1, 2008 through December 31, 2010 (i.c., from October 1, 2008
through December 31, 2010).

Conference Agreement

The conference agreement follows the House bill.

One-Time Emergency Payments to Certain Social Security,
Supplemental Security Income, Railroad Retirement, Veterans
Beneficiaries, and Certain Government Retirees (House bill Sec. 2102;
Senate bill Sec. 1601; Conference agreement sections 2201 and 2202).

Section 2201. Economic Recovery Payments to Recipients of Social Security, Supplement
Security Income, Railroad Retirement benefits, and Veterans Disability Compensation or
Pension benefits.

* Current Law

Title II of the Social Security Act authorizes cash benefits for retired and disabled workers and
their dependents and survivors under the Old Age and Survivors Insurance (OASI) and Disability
Insurance (DI) programs. Title XVI of the Social Security Act authorizes monthly cash benefits
for blind and disabled persons and persons age 65 or over who have limited income and resources
under the Supplemental Security Income (SSI) program.

The Railroad Retirement Act of 1974 authorizes cash benefits for retired and disabled railroad
workers and their dependents and survivors.

Title 38 of the United States Code authorizes cash benefits for certain veterans and their
dependents and survivors.

Current law does not authorize any one-time emergency payments for any of these programs.
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Under Title 11 of the Social Security Act, a person is cligible for Social Sccurity benefits only if
he or she has insurcd status as the result of sufficient employment that was covered by the Sacial
Sccurity system and for which Social Security payroll taxes were paid. Federal employees hired
before 1983 were covered by the Civil Service Retirement System (CSRS) and, unless they were
cligible for the CSRS-Offsct or clected to enroll in the Federal Employees Retirement System
(FERS), they are not cligible for Social Sccurity benefits on the basis of their federal service. In
addition, some statc and local government employees arc not covered by the Social Sccurity

system and thus are not cligible for Social Sccurity benefits on the basis of their public service.

Current law does not authorize any one-time tax credit for government retirees who are not
eligible for Social Security benefits.

House Bill

The Housc bill authorizes a one-time emergency payment to be made to SSI recipients. This
payment must be made by the Social Security Administration (SSA) at the earliest practical date
and no more than 120 days after enactment of the law. The amount of this one-time emergency
payment would be equal to the average monthly amount of federal SSI benefits paid to an
individual (approximately $456) or a married couple (approximately $637) in the most recent
month for which data are available.

To be eligible for the one-time emergency payment, a person must be eligible for an SSI benefit,
other than a personal needs allowance, for at least one day during the month of the payment. A
person who was eligible for an SSI benefit, other than a personal needs allowance, for at least one
day during the two-month period preceding the month of the emergency payment and their SSI
eligibility ended during the two-month period solely because their income exceeded the SSI
income guidelines is also eligible for the one-time emergency payment.

Only persons who are determined by the Commissioner of Social Security in calendar year 2009
to fall into one of the categories described above are eligible for the emergency payment. Thus, a
person who is awarded SSI benefits anytime after 2009 would not be eligible for the emergency
payment, even if he or she is awarded benefits retroactive to a date before the date of the
emergency payment.

The one-time emergency payment would be protected from garnishment and assignment and
would not be considered income in the month of receipt and the following 6 months for the
purposes of determining eligibility of the recipient (or the recipient’s spouse or family) for any
means-tested program funded entirely or in part with federal funds.

The House bill provides an appropriation of such sums as may be necessary to carry out this
section, including any administrative costs associated with the payment.

Senate Bill

The Senate bill provides for a one-time economic recovery payment of $300 to adult Social
Security (Old Age and Survivors Insurance and Disability Insurance) and Railroad Retirement
beneficiaries, Supplemental Security Income (SSI) recipients, and veterans receiving

compensation or pension benefits from the Department of Veterans Affairs.

The economic recovery payment would be made by the Secretary of the Treasury after eligible
beneficiaries are identified by the Social Security Administration (SSA), the Railroad Retirement
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Board, and the Department of Veterans Affairs. Payments arc to be madc at the carliest
practicable date and in no event later than 120 days after enactment,

T'o be cligible for the cconomic recovery payment, a person must have been during the three-
month period prior to the month of the enactment: an adult Social Sccurity Old Age and
Survivors Insurance (OASI) or Disability Insurance (D1) beneficiary (including adults eligible for
child’s benefits on the basis of as disability that began before the age of 22, persons cligible under
transitional insured status, and persons cligible under special rules for uninsured persons over the
age of 72), an adult Railroad Retirement or disability beneficiary (including dependents,
survivors, and disabled adult children), a veterans pension or compensation beneficiary, or an SSI
recipient (excluding persons who only receive a personal nceds allowance).

The Senate bill requires that economic recovery payment recipicnts live in the United States or its
territories. The Senate bill prohibits any person from receiving more than one economic recovery
payment regardless of whether the individual is entitled to, or eligible for, more than one benefit
or cash payment under this section.

The Senate bill prohibits the payment of an economic recovery payment to any Social Security
beneficiary or person eligible for Social Security benefits paid by the Railroad Retirement Board,
or SSI recipient, if, for the most recent month of the three-month period prior to enactment the
person’s benefits were not payable due to his or her status as a prisoner, inmate in a public
institute, illegal alien, or fugitive felon.

The bill prohibits an economic recovery payment to any veterans compensation or pension
beneficiary if, for the most recent month of the three-month period prior to enactment, the
person’s benefits were not payable due to his or her status as a prisoner or fugitive felon. It also
prohibits the payment of an economic recovery payment to any person who dies before the date
he or she is certified as eligible to receive a payment.

The bill limits the applicability of the economic recovery payments to retroactive beneficiaries by
providing that no payment may be made for any reason after December 31, 2010.

The economic recovery payment would not be considered income in the month of receipt and the
following 9 months for the purposes of determining eligibility of the recipient (or the recipient’s
spouse or family) for any means-tested program funded entirely or in part with federal funds.
The payment would not be considered income for the purposes of taxation and would be
protected from garnishment and assignment. However, the payment could be used to collect
debts owed to the federal government. Electronic payments and payments to representative
payees and fiduciaries would be authorized.

The Senate bill provides additional appropriations for the period from fiscal year 2009 through
fiscal year 2011 in the amounts of: $57,000,000 to the Department of the Treasury; $90,000,000
to the SSA; $1,000,000 to the Railroad Retirement Board; and $7,200,000 to the Department of
Veterans Affairs for administrative expenses associated with the one-time economic recovery
payment. Of the money appropriated to the Department of Veterans Affairs, $100,000 shall be
for the Information Systems Technology Account and $7,100,000 for general expenses related to
the administration of the economic recovery payment. It also appropriates to the Department of
the Treasury such sums as may be necessary for making economic recovery payments.
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The Scnate bill provides that the amount of a person’s Making Waork Pay tax credit authorized by
Section 1001 of Division A of the Senate bill would be offset by the amount of any economic
rccovery payment that person receives.

Conference Agreement

The conference agreement follows the Senate bill, with some modifications. The conference
agreement directs the Secretary of the Treasury to disburse a onetime Economic Recovery
Payment of $250 to adults who were eligible for Social Security bencfits, Railroad Retirement
benefits, or veteran's compensation or pension benefits; or individuals who were cligible for
Supplemental Security Income (SSI) benefits (excluding individuals who receive SS1 whilcina
Medicaid institution). Only individuals who were eligible for one of the four programs for any of
the three months prior to the month of enactment shall receive an Economic Recovery Payment.

The provision stipulates that Economic Recovery Payments will only be made to individuals
whose address of record is in 1 of the 50 states, the District of Columbia, Puerto Rico, Guam, the
United States Virgin Islands, American Samoa, or the Northern Mariana Islands.

An individual shall only receive one $250 Economic Recovery Payment under this section
regardless of whether the individual is eligible for a benefit from more than one of the four
federal programs. If the individual is also eligible for the “Making Work Pay” credit from
Section 1001, that credit shall be reduced by the Economic Recovery Payment made under this
section.

Individuals who are otherwise eligible for an Economic Recovery Payment will not receive a
payment if their federal program benefits have been suspended because they are in prison, a
fugitive, a probation or parole violator, have committed fraud, or are no longer lawfully present in
the United States.

The provision directs the Commissioner of Social Security, the Railroad Retirement Board, and
the Secretary of Veterans Affairs to provide the Secretary of the Treasury with information and
data to send the payments to eligible individuals and to disburse the payments.

The provision provides that the Economic Recovery Payments shall not be taken into account as
income, or taken into account as resources for the month of receipt and the following 9 months,
for purposes of determining the eligibility of such individual or any other individual for benefits
or assistance, or the amount or extent of benefits or assistance, under any Federal program or
under any State or local program financed in whole or in part with Federal funds.

The provision provides that Economic Recovery Payments shall not be considered gross income
for income tax purposes and that the payments are protected by the assignment and garnishment
provisions of the four federal benefit programs. The payments will be subject to the Treasury
Offset Program.

The provision stipulates that if an individual who is eligible for an Economic Recovery Payment
has a representative payee, the payment shall be made to the representative payee and the entire
payment shall only be used for the benefit of the individual who is entitled to the Economic
Recovery Payment.

The provision appropriates the following amounts for FY2009 through FY2011: to the Secretary
of the Treasury, $131 million for administrative costs to carry out the provisions of this section
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and the new Section 36A (the Making Work Pay credit); to the Commissioner of Social Sccurity,
such funds as are necessary to make the payments and $90 million to carry out the provisions of
this section; to the Railroad Retirement Board, such funds as arc necessary to make the payments
and $1.4 million to carry out the provisions of this section; and to the Sccretary of Veterans
Affairs, such funds as arc nccessary to make the payments, $100,000 for the Information Systems
Technology account and $7,100,000 to the General Operating Expenscs account.

The Secretary of the Treasury shall commence making payments as soon as possible, but no later
than 120 days after the date of enactment. No Economic Recovery Payments shall be made after
December 31, 2010.

Scction 2202, Special Credit for Certain Government Retirees.
Current Law

No provision.

House Bill

No provision.

Senate Bill

No provision.

Conference Agreement

The conference agreement creates a $250 credit (8500 for a joint return where both spouses are
eligible) against income taxes owed for tax year 2009 for individuals who receive a government
pension or annuity from work not covered by Social Security, and were not eligible to receive a
payment under section 2201. If the individual is also eligible for the “Making Work Pay” credit
from Section 1001, that credit shall be reduced by the credit made under this section. Each tax
return on which this credit is claimed must include the social security number of the taxpayer (in
the case of a joint return, the social security number of at least one spouse). The provision states
that the credit under this section shall be a refundable credit.

The provision provides that any credit or refund allowed or made by this provision shall not be
taken into account as income and shall not be taken into account as resources for the month of
receipt and the following two months for purposes of determining the eligibility of such
individual or any other individual for benefits or assistance, or the amount or extent of benefits or
assistance, under any Federal program or under any State or local program financed in whole or
in part with Federal funds.

The provision is effective on the date of enactment.
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TITLE HI - HEALTH INSURANCE ASSISTANCE

A. Assistance for COBRA Continuation Coverage
(scc. 3002(a) of the House bill, sec. 3001 of the Senate amendment,
sec. 3001 of the conference agreement, and sec. 4980B and
new secs. 139C, 6432, and 6720C of the Code)

Present Law

In general

The Code contains rules that require certain group health plans to offer certain
individuals (“qualificd beneficiaries™) the opportunity to continuc to participate for a specificd
period of time in the group health plan (“continuation coverage™) after the occurrence of certain
cvents that otherwise would have terminated such participation (“qualifying events™).?*® These
continuation coverage rules are often referred to as “COBRA continuation coverage™ or
“COBRA,” which is a reference to the acronym for the law that added the continuation coverage
rules to the Code.**

The Code imposes an excisc tax on a group hcalth plan if it fails to comply with the
COBRA continuation coverage rules with respect to a qualified beneficiary. The excise tax with
respect to a qualificd beneficiary generally is cqual to $100 for cach day in the noncompliance
period with respect to the failurc. A plan’s noncompliance period generally begins on the date
the failure first occurs and ends when the failure is corrected. Special rules apply that limit the
amount of the cxcisc tax if the failurec would not have been discovered despite the exercise of
rcasonable diligence or if the failure is duc to rcasonable causc and not willful ncglect.

In the case of a multicmployer plan, the excisc tax generally is imposed on the group
health plan. A multiemployer plan is a plan to which more than one employer is required to
contribute, that is maintained pursuant to one or more collective bargaining agreements between
one or more employee organizations and more than one employer, and that satisfies such other
requirements as the Secretary of Labor may prescribe by regulation. In the case of a plan other
than a multiemployer plan (a “single employer plan”), the excise tax generally is imposed on the
employer.

Plans subject to COBRA

A group health plan is defined as a plan of, or contributed to by, an employer (including a
self-employed person) or employee organization to provide health care (directly or otherwise) to

228 Sec. 4980B.

2% The COBRA rules were added to the Code by the Consolidated Omnibus Budget
Reconciliation Act of 1985, Pub. L. No. 99-272. The rules were originally added as Code sections 162(i)
and (k). The rules were later restated as Code section 4980B, pursuant to the Technical and
Miscellaneous Revenue Act of 1988, Pub, L. No. 100-647.
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the employecs, former employeces, the employer, and others associated or formerly associated
with the employer in a business relationship, or their familics. A group health plan includces a
sclf-insured plan. The term group health plan docs not, however, include a plan under which
substantially all of the coverage is for qualificd long-term care services.

The following types of group health plans arc not subject to the Code’s COBRA rules:
(1) a plan cstablishcd and maintained for its cmployces by a church or by a convention or
association of churches which is cxempt from tax under section 501 (a “church plan”); (2) a plan
cstablished and maintained for its cmployces by the Federal government, the government of any
State or political subdivision thercof, or by any instrumentality of the foregoing (a
“governmental plan™);** and (3) a plan maintained by an cmploycr that normally employed
fewer than 20 cmployces on a typical business day during the preceding calendar year”! (a
“small cmployer plan™).

Qualifying events and qualified beneficiaries

A qualifying cvent that gives risc to COBRA continuation coverage includes, with
respect to any covered employee, the following events which would result in a loss of coverage
of a qualificd beneficiary under a group health plan (but for COBRA continuation coverage): (1)
dcath of the covered employce; (2) the termination (other than by rcason of such employee’s
gross misconduct), or a reduction in hours, of the covered employee’s employment; (3) divorce
or legal scparation of the covered employec; (4) the covered employee becoming entitled to
Medicare benefits under title XVIII of the Social Sccurity Act; (5) a dependent child ceasing to
be a dependent child under the generally applicable requirements of the plan; and (6) a
proceeding in a case under the U.S. Bankruptcy Code commencing on or after July 1, 1986, with
respect to the employer from whose employment the covered employec retired at any time.

A “covered employee” is an individual who is (or was) provided coverage under the
group health plan on account of the performance of services by the individual for one or more
persons maintaining the plan and includes a self-employed individual. A “qualified beneficiary”
means, with respect to a covered employee, any individual who on the day before the qualifying
event for the employee is a beneficiary under the group health plan as the spouse or dependent
child of the employee. The term qualified beneficiary also includes the covered employee in the
case of a qualifying event that is a termination of employment or reduction in hours.

Continuation coverage requirements

Continuation coverage that must be offered to qualified beneficiaries pursuant to COBRA
must consist of coverage which, as of the time coverage is being provided, is identical to the
coverage provided under the plan to similarly situated non-COBRA beneficiaries under the plan
with respect to whom a qualifying event has not occurred. If coverage under a plan is modified

20 A governmental plan also includes certain plans established by an Indian tribal government.

2! If the plan is a multiemployer plan, then each of the employers contributing to the plan for a
calendar year must normally employ fewer than 20 employees during the preceding calendar year.
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for any group of similarly situated non-COBRA bencficiarics, the coverage must also be
modificd in the same manner for qualified beneficiaries. Similarly situated non-COBRA
beneficiarics means the group of covered employees, spouses of covered employces, or
dependent children of covered employces who (i) are receiving coverage under the group hcalth
plan for a rcason other than pursuant to COBRA, and (i) arc the most similarly situated to the
situation of the qualificd beneficiary immediately before the qualifying cvent, based on all of the
facts and circumstances.

The maximum required period of continuation coverage for a qualified beneficiary (i.c..
the minimum period for which continuation coverage must be offered) depends upon a number
of factors, including the specific qualifying cvent that gives risce to a qualified beneficiary’s right
to clect continuation coverage. In the casc of a qualifying cvent that is the termination, or
reduction of hours, of a covered employce’s employment, the minimum period of coverage that
must be offered to the qualificd bencficiary is coverage for the period beginning with the loss of
coverage on account of the qualifying cvent and cnding on the date that is 18 months”*? after the
datc of the qualifying cvent. If coverage under a plan is lost on account of a qualifying cvent but
the loss of coverage actually occurs at a later date, the minimum coverage period may be
extended by the plan so that it is measured from the datc when coverage is actually lost.

The minimum coverage period for a qualified bencficiary gencrally ends upon the carliest
to occur of the following cvents: (1) the date on which the employcr ceascs to provide any group
health plan to any cmployce, (2) the datc on which coverage ccascs under the plan by reason of a
failure to make timely payment of any premium required with respect to the qualified
beneficiary, and (3) the date on which the qualified beneficiary first becomes (after the date of
clection of continuation coverage) either (i) covered under any other group health plan (as an
employee or otherwise) which does not include any exclusion or limitation with respect to any
preexisting condition of such beneficiary or (ii) entitled to Medicare benefits under title XVIII of
the Social Security Act. Mere eligibility for another group health plan or Medicare benefits is
not sufficient to terminate the minimum coverage period. Instead, the qualified beneficiary must
be actually covered by the other group health plan or enrolled in Medicare. Coverage under
another group health plan or enrollment in Medicare does not terminate the minimum coverage
period if such other coverage or Medicare enrollment begins on or before the date that
continuation coverage is elected.

Election of continuation coverage

The COBRA rules specify a minimum election period under which a qualified
beneficiary is entitled to elect continuation coverage. The election period begins not later than
the date on which coverage under the plan terminates on account of the qualifying event, and
ends not earlier than the later of 60 days or 60 days after notice is given to the qualified
beneficiary of the qualifying event and the beneficiary’s election rights.

32 1n the case of a qualified beneficiary who is determined, under Title Il or XVI of the Social
Security Act, to have been disabled during the first 60 days of continuation coverage, the 18 month
minimum coverage period is extended to 29 months with respect to all qualified beneficiaries if notice is
given before the end of the initial 18 month continuation coverage period.
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A group health plan is required to give a general notice of COBRA continuation coverage
rights to cmployees and their spouscs at the time of enrollment in the group health plan,

An cmployer is required to give notice to the plan administrator of certain qualifying
cvents (including a loss of coverage on account of a termination of cmployment or reduction in
hours) gencrally within 30 days of the qualifying cvent. A covered cmployce or qualified
beneficiary is required to give notice to the plan administrator of certain qualifying events within
60 days afler the cvent. The qualifying cvents giving rise to an employcc or beneficiary
notification requirecment arc the divorce or legal separation of the covered employee or a
dependent child ceasing to be a dependent child under the terms of the plan. Upon receiving
notice of a qualifying cvent from the employer, covered cmployee, or qualified beneficiary, the
plan administrator is then required to give notice of COBRA continuation coverage rights within
14 days to all qualificd bencficiarics with respect to the event.

Premiums

A plan may rcquirc payment of a prcmium for any period of continuation coverage. The
amount of such premium generally may not exceed 102 percent®® of the “applicable premium”
for such period and the premium must be payable, at the clection of the payor, in monthly
installments.

The applicable premium for any period of continuation coverage means the cost to the
plan for such period of coverage for similarly situatcd non-COBRA bencficiaries with respect to
whom a qualifying event has not occurred, and is dctermined without regard to whether the cost
is paid by the employer or employee. The determination of any applicable premium is made for
a period of 12 months (the “determination period™) and is required to be made before the
beginning of such 12 month period.

In the case of a self-insured plan, the applicable premium for any period of continuation
coverage of qualified beneficiaries is equal to a reasonable estimate of the cost of providing
coverage during such period for similarly situated non-COBRA beneficiaries which is
determined on an actuarial basis and takes into account such factors as the Secretary of Treasury
prescribes in regulations. A self-insured plan may elect to determine the applicable premium on
the basis of an adjusted cost to the plan for similarly situated non-COBRA beneficiaries during
the preceding determination period.

A plan may not require payment of any premium before the day which is 45 days after
the date on which the qualified beneficiary made the initial election for continuation coverage. A
plan is required to treat any required premium payment as timely if it is made within 30 days
after the date the premium is due or within such longer period as applies to, or under, the plan.

23 In the case of a qualified beneficiary whose minimum coverage period is extended to 29
months on account of a disability determination, the premium for the period of the disability extension
may not exceed 150 percent of the applicable premium for the period.
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Continuation coverage rules which arc parallel to the Code’s continuation coveragge rules
apply to group health plans under the Employee Retirement Income Sccurity Act of 1974
(ERISA).*™ ERISA gencerally permits the Scerctary of Labor and plan participants to bring a
civil action to obtain appropriate cquitable relicl to enforee the continuation coverage rules of
ERISA, and in the casc of a plan administrator who fails to give timely notice to a participant or
beneficiary with respect to COBRA continuation coverage, a court may hold the plan
administrator liable to the participant or beneficiary in the amount of up to $110 a day from the
date of such failure.

Although the Federal government and State and local governments are not subject to the
Codc and ERISA’s continuation coverage rules, other laws imposc similar continuation coverage
requircments with respect to plans maintaincd by such governmental cmployers.*”® In addition,
many States have cnacted laws or promulgated regulations that provide continuation coverage
rights that arc similar to COBRA continuation covcrage rights in the casc of a loss of group
hcalth coverage. Such State laws, for cxample, may apply in the casc of a loss of coverage under
a group hcalth plan maintaincd by a small cmployer.

House Bill

Reduced COBRA premium

The provision provides that, for a period not exceeding 12 months, an assistance cligible
individual is trcated as having paid any premium requircd for COBRA continuation covcrage
under a group health plan if the individual pays 35 percent of the premium.”® Thus, if the
assistance eligible individual pays 35 percent of the premium, the group health plan must treat
the individual as having paid the full premium required for COBRA continuation coverage, and
the individual is entitled to a subsidy for 65 percent of the premium. An assistance eligible
individual is any qualified beneficiary who elects COBRA continuation coverage and satisfies

2% Secs. 601 to 608 of ERISA.

35 Continuation coverage rights similar to COBRA continuation coverage rights are provided to
individuals covered by health plans maintained by the Federal government. 5 U.S.C. sec. 8905a. Group
health plans maintained by a State that receives funds under Chapter 6A of Title 42 of the United States
Code (the Public Health Service Act) are required to provide continuation coverage rights similar to
COBRA continuation coverage rights for individuals covered by plans maintained by such State (and
plans maintained by political subdivisions of such State and agencies and instrumentalities of such State
or political subdivision of such State). 42 U.S.C. sec. 300bb-1.

26 For this purpose, payment by an assistance eligible individual includes payment by another
individual paying on behalf of the individual, such as a parent or guardian, or an entity paying on behalf
of the individual, such as a State agency or charity. Further, the amount of the premium used to calculate
the reduced premium is the premium amount that the employee would be required to pay for COBRA
continuation coverage absent this premium reduction (e.g. 102 percent of the “applicable premium” for
such period).
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two additional requirements.  First, the qualifying event with respeet to the covered employec for
that qualificd benceficiary must be a loss of group health plan coverage on account of an
involuntary termination of the covered employee’s employment. However, a termination of
cmployment for gross misconduct does not qualify (since such a termination under present law
docs not qualify for COBRA continuation coverage). Sceond, the qualifying cvent must occur
during the period beginning September 1, 2008 and ending with December 31, 2009 and the
qualified beneficiary must be cligible for COBRA continuation coverage during that period and
cleet such coverage.

An assistance cligible individual can be any qualified beneficiary associated with the
relevant covered employee (¢.g., a dependent of an employee who is covered immediately prior
10 a qualifying cvent), and such qualified beneficiary can independently clect COBRA (as
provided under present law COBRA rules) and independently receive a subsidy. Thus, the
subsidy for an assistance cligible individual continucs afler an intervening death of the covered
c¢mployce.

Under the provision, any subsidy provided is excludible from the gross income of the
covered employec and any assistance cligible individuals. However, for purposes of determining
the gross income of the employer and any welfare benefit plan of which the group health plan is
a part, thc amount of the premium reduction is intended to be trcated as an cmployce
contribution to the group hcalth plan. Finally, under the provision, notwithstanding any other
provision of law, the subsidy is not permitted to be considered as income or resourccs in
determining cligibility for, or the amount of assistance or benefits under, any public benefit
provided under Fedcral or State law (including the law of any political subdivision).

Eligible COBRA continuation coverage

Under the provision, continuation coverage that qualifies for the subsidy is not limited to
coverage required to be offered under the Code’s COBRA rules but also includes continuation
coverage required under State law that requires continuation coverage comparable to the
continuation coverage required under the Code’s COBRA rules for group health plans not
subject to those rules (e.g., a small employer plan) and includes continuation coverage
requirements that apply to health plans maintained by the Federal government or a State
government. Comparable continuation coverage under State law does not include every State
law right to continue health coverage, such as a right to continue coverage with no rules that
limit the maximum premium that can be charged with respect to such coverage. To be
comparable, the right generally must be to continue substantially similar coverage as was
provided under the group health plan (or substantially similar coverage as is provided to
similarly situated beneficiaries) at a monthly cost that is based on a specified percentage of the
group health plan’s cost of providing such coverage.

The cost of coverage under any group health plan that is subject to the Code’s COBRA
rules (or comparable State requirements or continuation coverage requirement under health plans
maintained by the Federal government or any State government) is eligible for the subsidy,
except contributions to a health flexible spending account.

198



Te of e f re Ty »

The assistance cligible individual’s eligibility for the subsidy terminates with the first
month beginning on or afier the carlier of (1) the date which is 12 months afler the first day of
the first month for which the subsidy applics, (2) the end of the maximum required period of
continuation coverage for the qualified beneficiary under the Code’s COBRA rules or the
relevant State or Federal law (or regulation), or (3) the date that the assistance cligible individual
becomes cligible for Medicare benefits under title XVIIT of the Social Sccurity Act or health
coverage under another group health plan (including, for example, a group health plan
maintaincd by the new employer of the individual or a plan maintained by the employer of the
individual’s spousc). However, cligibility for coverage under another group health plan docs
not terminate cligibility for the subsidy if the other group health plan provides only dental,
vision, counscling, or refcrral services (or a combination of the foregoing), is a health flexible
spending account or health reimbursement arrangement, or is coverage for trcatment that is
furnished in an on-sitc medical facility maintained by the employer and that consists primarily of
first-aid scrvices, prevention and wellness care, or similar care (or a combination of such carc).

If a qualificd beneficiary paying a reduced premium for COBRA continuation coverage
under this provision becomes cligible for coverage under another group health plan or Medicare,
the provision requires the qualificd benceficiary to notify, in writing, the group hcalth plan
providing the COBRA continuation coverage with the reduced premium of such cligibility under
the other plan or Mcdicare. The notification by the assistance cligible individual must be
provided to the group health plan in the time and manner as is spccified by the Sccretary of
Labor. 1f an assistance eligible individual fails to provide this notification at the required time
and in the requircd manner, and as a result the individual’s COBRA continuation coverage
continues to be subsidized after the termination of the individual’s cligibility for such subsidy, a
penalty is imposed on the individual cqual to 110 percent of the subsidy provided after
termination of cligibility.

This penalty only applies if the subsidy in the form of the premium reduction is actually
provided to a qualificd beneficiary for a month that the beneficiary is not eligible for the
reduction. Thus, for example, if a qualified beneficiary becomes eligible for coverage under
another group health plan and stops paying the reduced COBRA continuation premium, the
penalty generally will not apply. As discussed below, under the provision, the group health plan
is reimbursed for the subsidy for a month (65 percent of the amount of the premium for the
month) only after receipt of the qualified beneficiary’s portion (35 percent of the premium
amount). Thus, the penalty generally will only arise when the qualified beneficiary continues to
pay the reduced premium and does not notify the group health plan providing COBRA
continuation coverage of the beneficiary’s eligibility under another group health plan or
Medicare.

Special COBRA election opportunity

The provision provides a special 60 day election period for a qualified beneficiary who is
eligible for a reduced premium and who has not elected COBRA continuation coverage as of the
date of enactment. The 60 day election period begins on the date that notice is provided to the
qualified beneficiary of the special election period. However, this special election period does
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not extend the period of COBRA continuation coverage beyond the original maximum required
period (generally 18 months after the qualifying cvent) and any COBRA continuation coverage
clected pursuant to this special election period begins on the date of cnactment and docs not
include any period prior to that date. Thus, for cxample, if a covered employee involuntarily
tcrminated employment on September 10, 2008, but did not clect COBRA continuation coverage
and was not cligible for coverage under another group health plan, the employee would have 60
days after date of notification of this new clection right to clect the coverage and receive the
subsidy. If the employce made the clection, the coverage would begin with the date of
cnactment and would not include any period prior to that date. Tlowever, the coverage would not
be required to last for 18 months. Instcad the maximum required COBRA continuation coverage
period would cnd not later than 18 months after September 10, 2008.

The special enrollment provision applics to a group health plan that is subject to the
COBRA continuation coverage requirements of the Code, ERISA, Title 5 of the United States
Codc (relating to plans maintaincd by the Federal government), or the Public IHcalth Scrvice Act
(“PHSA™).

With respect to an assistance cligible individual who clects coverage pursuant to the
special clection period, the period beginning on the date of the qualifying cvent and ending with
the day beforce the datc of enactment is disregarded for purposcs of the rules that limit the group
hcalth plan from imposing pre-cxisting condition limitations with respect to the individual’s
coverage.”?

Reimbursement of group health plans

The provision provides that the entity to which premiums are payable (determined undcr
the applicable COBRA continuation coverage requircment)?® shall be reimburscd by the amount
of the premium for COBRA continuation covcrage that is not paid by an assistance cligiblc
individual on account of the premium reduction. An entity is not eligible for subsidy
reimbursement, however, until the entity has received the reduced premium payment from the
assistance eligible individual. To the extent that such entity has liability for income tax
withholding from wages®® or FICA taxes®*® with respect to its employees, the entity is

27 Section 9801 provides that a group health plan may impose a pre-existing condition exclusion
for no more than 12 months after a participant or beneficiary’s enrollment date. Such 12-month period
must be reduced by the aggregate period of creditable coverage (which includes periods of coverage
under another group health plan). A period of creditable coverage can be disregarded if| after the
coverage period and before the enrollment date, there was a 63-day period during which the individual
was not covered under any creditable coverage. Similar rules are provided under ERISA and PHSA.

2% Applicable continuation coverage that qualifies for the subsidy and thus for reimbursement is
not limited to coverage required to be offered under the Code’s COBRA rules but also includes
continuation coverage required under State law that requires continuation coverage comparable to the
continuation coverage required under the Code’s COBRA rules for group health plans not subject to those
rules (e.g., a small employer plan) and includes continuation coverage requirements that apply to health
plans maintained by the Federal government or a State government.

29 Gec. 3401.
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rcimbursed by treating the amount that is reimbursable to the entity as a credit against its liability
for these payroll taxes. 2 To the extent that such amount exceeds the amount of the entity’s
liability for these payroll taxcs, the Scerctary shall reimburse the entity for the excess dircctly.
The provision requires any centity entitled to such reimbursement to submit such reports as the
Secretary of Treasury may require, including an attestation of the involuntary termination of
cmployment of cach covered employce on the basis of whosc termination entitlement to
reimbursement of premiums is claimed, and a report of the amount of payroll taxcs offsct for a
reporting period and the estimated offscts of such taxcs for the next reporting period. This report
is required to be provided at the same time as the deposits of the payroll taxes would have been
required, absent the offsct, or such times as the Sceretary specifics.

Notice requirements

The notice of COBRA continuation coverage that a plan administrator is required to
provide to qualificd beneficiaries with respect to a qualifying event undcr present law must
contain, under the provision, additional information including, for cxample, information about
the qualificd beneficiary’s right to the premium reduction (and subsidy) and the conditions on the
subsidy, and a description of the obligation of the qualificd bencficiary to notify the group hcalth
plan of cligibility under another group health plan or cligibility for Medicare benefits under title
XVIII of the Social Security Act, and the penalty for failure to provide this notification. The
provision also requires a new notice to be given to qualificd bencficiarics cntitled to a special
clection period after cnactment. In the casc of group health plans that arc not subjcct to the
COBRA continuation coverage requirements of the Code, ERISA, Title 5 of the United Statcs
Code (relating to plans maintained by the Federal government), or PHSA, the provision requircs
that notice be given to the relevant employees and beneficiarics as well, as specificd by the
Secretary of Labor. Within 30 days after enactment, the Secretary of Labor is dirccted to provide
model language for the additional notification required under the provision. The provision also
provides an expedited 10-day review process by the Department of Labor, under which an
individual may request review of a denial of treatment as an assistance cligible individual by a
group health plan.

Regulatory authority

The provision provides authority to the Secretary of the Treasury to issue regulations or
other guidance as may be necessary or appropriate to carry out the provision, including any
reporting requirements or the establishment of other methods for verifying the correct amounts
of payments and credits under the provision. For example, the Secretary of the Treasury might
require verification on the return of an assistance eligible individual who is the covered
employee that the individual’s termination of employment was involuntary. The provision

240 gec. 3102 (relating to FICA taxes applicable to employees) and sec. 3111 (relating to F ICA
taxes applicable to employers).

24! In determining any amount transferred or appropriated to any fund under the Social Security
Act, amounts credited against an employer’s payroll tax obligations pursuant to the provision shall not be
taken into account.
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directs the Secretary of the Treasury to issue guidance or regulations addressing the
reimbursement of the subsidy in the case of o multiemployer group health plan. The provision
also provides authority 1o the Sceretary of the Treasury to promulgate rules, procedures,
regulations, and other guidance as is necessary and appropriate to prevent fraud and abuse in the
subsidy program, including the employment tax offset mechanism,

Reports

The provision requires the Sceretary of the Treasury to submit an interim and a final
report regarding the implementation of the premium reduction provision. The interim report is to
include information about the number of individuals receiving assistance, and the total amount of
expenditures incurred, as of the date of the report. The final report, to be issued as soon as
practicable after the last period of COBRA continuation coverage for which premiums are
provided, is to include similar information as provided in the interim report, with the addition of
information about the average dollar amount (monthly and annually) of premium reductions
provided to such individuals. The reports arc to be given to the Committec on Ways and Mcans,
thec Committee on Energy and Commerce, the Committce on Health Education, Labor and
Pensions and the Committee on Finance.

Effective date

The provision is cffective for premiums for months of coverage beginning on or after the
datc of cnactment. However, it is intended that a group health plan will not fail to satisfy the
requirements for COBRA continuation coverage merely because the plan accepts payment of
100 percent of the premium from an assistance eligible employcc during the first two months
beginning on or after the date of enactment while the premium reduction is being implemented,
provided the amount of the resulting premium overpayment is credited against the individual’s
premium (35 percent of the premium) for futurc months or the overpayment is otherwisc repaid
to the employce as soon as practical.

Senate Amendment

The Senate amendment is the same as the House bill with certain modifications. The
amount of the COBRA the premium reduction (or subsidy) is 50 percent of the required
premium under the Senate amendment (rather than 65 percent as provided under the House bill).

In addition, a group health plan is permitted to provide a special enrollment right to
assistance-eligible individuals to allow them to change coverage options under the plan in
conjunction with electing COBRA continuation coverage. Under this special enrollment right,
the assistance eligible individual must only be offered the option to change to any coverage
option offered to employed workers that provides the same or lower health insurance premiums
than the individual’s group health plan coverage as of the date of the covered employee’s
qualifying event. If the individual elects a different coverage option under this special
enrollment right in conjunction with electing COBRA continuation coverage, this is the coverage
that must be provided for purposes of satisfying the COBRA continuation coverage requirement.
However the coverage plan option into which the individual must be given the opportunity to
enroll under this special enrollment right does not include the following: a coverage option
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providing only dental, vision, counseling, or referral services (or a combination of the
foregoing); a health flexible spending account or health reimbursement arrangement; or coverage
for treatment that is furnished in an on-site medical facility maintained by the employcer and that
consists primarily of first-aid services, prevention and wellness care, or similar care (or a
combination of such care).

Effective date.~The provision is ¢llective for months of coverage beginning afier the date
of enactment. In addition, the Scenate amendment specifically provides rules for reimbursement
of an assistance cligible individual if such individual pays 100 percent of the premium required
for COBRA continuation coverage for any month during the 60-day period beginning on the first
day of the first month afler the date of cnactment. The person who reccives the premium
overpayment is permitted to provide a credit to the assistance cligible individual for the amount
ovcerpaid against onc or more subscquent premiums (subjcct to the 50 percent payment rulce) for
COBRA continuation coverage, but only if it is rcasonable to belicve that the credit for the
cxcess will be used by the assistance cligible individual within 180 days of the individual’s
overpayment. Otherwisc, the person must make a reimbursement payment to the individual for
thc amount of the premium overpayment within 60 days of rcceiving the overpayment. Further,
if as of any day during the 180-day pcriod it is no longer rcasonable to belicve that the credit will
be used during that period by the assistance cligible individual (c.g., the individual ceases to be
cligible for COBRA continuation covcrage), payment cqual to the remaindcr of the credit
outstanding must bc madc to the individual within 60 days of such day.

Conference Agreement
In general

The conference agreement generally follows the House bill. Thus, as under thc House
bill, the rate of the premium subsidy is 65 percent of the premium for a period of coverage.
However, the period of the premium subsidy is limited to a maximum of 9 months of coverage
(instead of a maximum of 12 months). As under the House bill and Senate amendment, the
premium subsidy is only provided with respect to involuntary terminations that occur on or after
September 1, 2008, and before January 1, 2010.

The conference agreement includes the provision in the Senate amendment that permits a
group health plan to provide a special enrollment right to assistance eligible individuals to allow
them to change coverage options under the plan in conjunction with electing COBRA
continuation coverage.”** This provision only allows a group health plan to offer additional
coverage options to assistance eligible individuals and does not change the basic requirement
under Federal COBRA continuation coverage requirements that a group health plan must allow
an assistance eligible individual to choose to continue with the coverage in which the individual
is enrolled as of the qualifying event.”*® However, once the election of the other coverage is

2 An employer can make this option available to covered employees under current law.

23 All references to “Federal COBRA continuation coverage” mean the COBRA continuation
coverage provisions of the Code, ERISA, and PHSA.
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made, it becomes COBRA continuation coverage under the applicable COBRA continuation
provisions, Thus, for example, under the Federal COBRA continuation coverage provisions, if a
covered employee chooses different coverage pursuant to being provided this option, the
different coverage clected must generally be permitted to be continued for the applicable
required period (gencrally 18 months or 36 months, absent an cvent that permits coverage to be
terminated under the Federal COBRA continuation provisions) cven though the premium
subsidy is only for ninc months.

The conference agreement adds an income threshold as an additional condition on an
individual's cntitlement to the premium subsidy during any taxable year. The income threshold
applics bascd on the modificd adjusted gross income for an individual income tax return for the
taxable year in which the subsidy is received (i.c., cither 2009 or 2010) with respect to which the
assistance cligible individual is the taxpaycr, the taxpayer’s spousc or a dependent of the
taxpayer (within the meaning of scction 152 of the Code, determined without regard to scctions
152(b)(1), (b)(2) and (d)(1)(B)). Modificd adjustcd gross income for this purposc mcans
adjusted gross income as defined in scction 62 of the Code incrcascd by any amount excluded
from gross income under scction 911, 931, or 933 of the Code. Under this income threshold, if
the premium subsidy is provided with respect to any COBRA continuation covcrage which
covers the taxpayer, the taxpayer’s spousc, or any dependent of the taxpayer during a taxablc
ycar and the taxpayer’s modificd adjusted gross income excceds $145,000 (or $290,000 for joint
filers), then the amount of the premium subsidy for all months during the taxable ycar must be
repaid. The mechanism for repayment is an increase in the taxpayer’s income tax liability for the
year equal to such amount. For taxpayers with adjusted gross income between $125,000 and
$145,000 (or $250,000 and $290,000 for joint filers), the amount of the premium subsidy for the
taxable ycar that must be repaid is reduced proportionately.

Under this income threshold, for example, an assistance eligible individual who is
cligible for Federal COBRA continuation coverage based on the involuntary termination of a
covered employee in August 2009 but who is not entitled to the premium subsidy for the
periods of coverage during 2009 due to having income above the threshold, may nevertheless be
entitled to the premium subsidy for any periods of coverage in the remaining period (e.g. 5
months of coverage) during 2010 to which the subsidy applies if the modified adjusted gross
income for 2010 of the relevant taxpayer is not above the income threshold.

The conference report allows an individual to make a permanent election (at such time
and in such form as the Secretary of Treasury may prescribe) to waive the right to the premium
subsidy for all periods of coverage. For the election to take effect, the individual must notify the
entity (to which premiums are reimbursed under section 6432(a) of the Code) of the election.
This waiver provision allows an assistance eligible individual who is certain that the modified
adjusted gross income limit prevents the individual from being entitled to any premium subsidy
for any coverage period to decline the subsidy for all coverage periods and avoid being subject to
the recapture tax. However, this waiver applies to all periods of coverage (regardless of the tax
year of the coverage) for which the individual might be entitled to the subsidy. The premium
subsidy for any period of coverage cannot later be claimed as a tax credit or otherwise be
recovered, even if the individual later determines that the income threshold was not exceeded for
a relevant tax year. This waiver is made separately by each qualified beneficiary (who could be
an assistance eligible individual) with respect to a covered employee.
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The conference agreement makes a number of technical changes to the COBRA premium
subsidy provisions in the House bill. The conference agreement clarifies that a reference to a
period of coverage in the provision is a reference to the monthly or shorter period of coverage
with respect to which premiums arc charged with respect to such coverage. For example, the
provision is cffective for a period of coverage beginning after the date of cnactment. In the case
of a plan that provides and charges for COBRA continuation coverage on a calendar month
basis, the provision is cffective for the first calendar month following date of cnactment.

The conference agreement specifically provides that if a person other than the
individual’s cmployer pays on the individual’s behalf then the individual is treated as paying 35
percent of the premium, as required to be entitled to the premium subsidy. Thus, the conference
agreement makes clear that, for this purposc, payment by an assistance cligible individual
includes payment by another individual paying on behalf of the individual, such as a parent or
guardian, or an cntity paying on bchalf of the individual, such as a Statc agency or charity.

The conference agreement clarifies that, for the special 60 day clection period for a
qualified beneficiary who is cligible for a reduced premium and who has not clected COBRA
continuation coverage as of the date of enactment provided in the House bill, the clection period
begins on the date of cnactment and cnds 60 days after the notice is provided to the qualified
beneficiary of the special election period. In addition, the conference agreement clarifics that
coverage elected under this special election right begins with the first period of coverage
beginning on or after the date of enactment. The conference agreement also cxtends this special
COBRA celection opportunity to a qualified beneficiary who clected COBRA coverage but who
is no longer enrolled on the date of enactment, for example, because the beneficiary was unable
to continue paying the premium.

The conference agreement clarifies that a violation of the new notice requirements is also
a violation of the notice requirements of the underlying COBRA provision. As under the House
bill, a notice must be provided to all individuals who terminated employment during the
applicable time period, and not just to individuals who were involuntarily terminated.

As under the House bill, coverage under a flexible spending account (“FSA”) is not
eligible for the subsidy. The conference agreement clarifies that a FSA is defined as a health
ﬂexibg‘eM spending account offered under a cafeteria plan within the meaning of section 125 of the
Code.

As under the House bill, there is a provision for expedited review, by the Secretary of
Labor or Health and Human Services (in consultation with the Secretary of the Treasury), of
denials of the premium subsidy. Under the conference agreement, such reviews must be

244 Other FSA coverage does not terminate eligibility for coverage. Coverage under another
group Health Reimbursement Account (“HRA”) will not terminate an individual’s eligibility for the
subsidy as long as the HRA is properly classified as an FSA under relevant IRS guidance. See Notice
2002-45, 2002-2 CB 93.
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completed within 15 business days (rather than 10 busincss days as provided in the House bill)
after receipt of the individual’s application for review. The conference agreement is intended to
give the Sceretaries the flexibility necessary to make determinations within 15 business days
bascd upon evidence they believe, in their discretion, to be appropriate. Additionally, the
conference agreement intends that, if an individual is denied treatment as un assistance cligible
individual and also submits a claim for benefits to the plan that would be denied by reason of not
being cligible for Federal COBRA continuation coverage (or failure to pay full premiums), the
individual would be cligible to proceed with expedited review irrespective of any claims for
benefits that may be pending or subject to review under the provisions of ERISA 503. Under the
conference agreement, cither Sceretary’s determination upon review is d¢ novo and is the final
determination of such Sceretary.

The conference agreement clarifics the reimbursement mechanism for the premium
subsidy in scveral respects. First, it clarifics that the person to whom the reimbursement is
payablc is cither (1) the multicmployer group health plan, (2) the employer maintaining the
group health plan subject to Federal COBRA continuation coverage requirements, and (3) the
insurer providing coverage under an insurcd plan. Thus, this is the person who is cligible to
offsct its payroll taxcs for purposcs of reimbursement. It also clarifics that the credit for the
reimbursement is trcated as a payment of payroll taxes. Thus, it clarifics that any reimbursement
for an amount in cxcess of the payroll taxes owed is trcated in the same manncr as a tax refund.
Similarly, it clarifics that overstatement of reimbursement is a payroll tax violation. For
cxample, IRS can asscrt appropriate penalties for failing to truthfully account for the
reimbursement. However, it is not intended that any portion of the reimbursement is taken into
account when determining the amount of any penalty to be imposed against any person, required
to collect, truthfully account for, and pay over any tax under section 6672 of the Code.

It is intended that reimbursement not be mirrored in the U.S. possessions that have mirror
income tax codes (the Commonwealth of the Northern Mariana Islands, Guam, and the Virgin
Islands). Rather, the intent of Congress is that reimbursement will have direct application to
persons in those possessions. Moreover, it is intended that income tax withholding payable to
the government of any possession (American Samoa, the Commonwealth of the Northern
Mariana Islands, the Commonwealth of Puerto Rico, Guam, or the Virgin Islands) (in contrast
with FICA withholding payable to the U.S. Treasury) will not be reduced as a result of the
application of this provision. A person liable for both FICA withholding payable to the U.S.
Treasury and income tax withholding payable to a possession government will be credited or
refunded any excess of (1) the amount of FICA taxes treated as paid under the reimbursement
rule of the provision over (2) the amount of the person’s liability for those FICA taxes.

Effective date

The provision is effective for periods of coverage beginning after the date of enactment.
In addition, specific rules are provided in the case of an assistance eligible individual who pays
100 percent of the premium required for COBRA continuation coverage for any coverage period
during the 60-day period beginning on the first day of the first coverage period after the date of
enactment. Such rules follow the Senate amendment.
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B. Extension of Minimum COBRA Continuation Coverage
(sec. 3002(b) of the House bill)

Present Law

A covered employee’s termination of employment (other than for gross misconduct),
whether voluntary or involuntary, is a COBRA qualifying event.? A covered employee's
reduction in hours of employment, whether voluntary or involuntary, is also a COBRA
quulifyin% cvent if the reduction results in a loss of employer sponsored group health plan
coverage. ™

The minimum length of coverage continuation that must be offered to a qualificd
beneficiary depends upon a number of factors, including the specific qualifying cvent that gives
risc to a qualified benceficiary’s right to clect coverage continuation. In the casc of a qualifying
cvent that is the termination, or reduction of hours, of a covered employec’s cmployment, the
minimum period of coverage that must be offered to cach qualificd beneficiary gencrally must
extend until 18 months after the date of the qualifying cvent.?!” Under certain circumstances,
however, the coverage continuation period can be extended up to a maximum total of 36 months.
For cxamplec, if a sccond qualifying cvent occurs within the initial 18 month continuation period
the initial period will be extended up to an additional 18 months (for a total of 36 months) for
qualificd benceficiarics other than the covered ecmployce. Similarly, if a qualified bencficiary is
detcrmined to be disabled for purposcs of Social Sccurity during the first 60 days of the initial 18
month continuation covcragc period, the initial 18 month period may be cxtended up to an
additional 11 months (for a total of 29 months) for the disabled beneficiary and all of his or her
covered family members. If a sccond qualifying event then occurs during the additional 11
month covcrage period, the continuation period may be extended for another scven months, for a
total of 36 months of continuation covcrage.

House Bill

The provision amends section 4980B(f)(2)(B) to provide extended COBRA coverage periods for
covered employees who qualify for COBRA continuation coverage due to termination of
employment or reduction in hours and who (a) are age 55 or older, or (b) have 10 or more years
of service with the employer, at the time of the qualifying event. Such individuals would be
permitted to continue their COBRA coverage until the earlier of enrollment for Medicare
benefits under title XVIII of the Social Security Act, becomes covered under another group
health plan (described in section 4980B(f)(2)(B)(iv)), or termination of all health plans

5 Sec. 4980B(f)(3)(B); Treas. Reg. 54.4980B-4.
%6 Sec. 4980()(3)(B).

27 Sec. 4980B((H)(2)(B)(i)(I). If coverage under a plan is lost on account of a qualifying event
but the loss of coverage actually occurs at a later date, the minimum coverage period may be extended by
the plan so that it is measured from the date when coverage is actually lost.
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sponsored by the employer offering the COBRA coverage. The extended coverage period would
apply 1o all qualified beneficiaries of the covered employee,

‘The provision makes parallel changes to ERISA and PHSA.

Effective date. The provision is effective for periods of coverage which would (without
regard to any amendments made by the provision) end on or after the date of enactinent,

Senate Amendment
No provision.

Conference Agreement

The conference agreement does not include the House bill provision.
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C. Modify the Health Coverage Tax Credit
(secs. 1899 to 18991, of the conference agreement and secs. 35, 49808,
7527, and 9801 of the Code)

Present Law
In general

Under the Trade Act of 2002,2** in the casc of taxpayers who arc cligible individuals, a
rcfundablc tax credit is provided for 65 pereent of the taxpayer’s premiums for qualificd health
insurance of the taxpayer and qualifying family members for cach cligible coverage month
beginning in the taxable ycar. The credit is commonly referred to as the health coverage tax
credit (*HCTC™). The credit is available only with respect to amounts paid by the taxpayer. The
credit is available on an advance basis.**’

Qualifying family members arc the taxpayer’s spousc and any dependent of the taxpayer
with respect to whom the taxpayer is entitled to claim a dependency exemption. Any individual
who has other spccificd coverage is not a qualifying family member.

Persons eligible for the credit

Eligibility for the credit is determined on a monthly basis. In gencral, an cligible
covcrage month is any month if, as of the first day of thc month, the taxpayer (1) is an cligible
individual, (2) is covered by qualificd hcalth insurance, (3) docs not have other specificd
coverage, and (4) is not imprisoned undcr Federal, State, or local authority.zso In thc casc of a
joint return, the cligibility requirements are met if at least one spouse satisfics the requircments.

An eligible individual is an individual who is (1) an eligible TAA recipient, (2) an
eligible alternative Trade Adjustment Assistance (“TAA”) recipient, or (3) an eligible Pension
Benefit Guaranty Corporation (“PBGC”) pension recipient.

An individual is an eligible TAA recipient during any month if the individual (1) is
receiving for any day of such month a trade readjustment allowance*' or who would be eligible

2% pub. L. No. 107-210 (2002).

2% An individual is eligible for the advance payment of the credit once a qualified health
insurance costs credit eligibility certificate is in effect. Sec. 7527. Unless otherwise indicated, all
“section” references are to the Internal Revenue Code of 1986, as amended.

20 An eligible month must begin after November 4, 2002. This date is 90 days after the date of
enactment of the Trade Act of 2002, which was August 6, 2002.

23! The eligibility rules and conditions for such an allowance are specified in chapter 2 of title II
of the Trade Act of 1974. Among other requirements, payment of a trade readjustment allowance is
conditioned upon the individual enrolling in certain training programs or receiving a waiver of training
requirements.
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to receive such an allowance but for the requirement that the individual exhaust unemployment
benefits before being eligible to receive an allowance and (2) with respect to such allowance, is
covered under a certification issucd under subchapter A or D of chapter 2 of title 11 of the Trade
Act of 1974, An individual is treated as an cligible TAA recipicnt during the first month that
such individual would otherwisc ccasc to be an cligible TAA recipicnt.

An individual is an cligible alternative TAA recipient during any month if the individual
(1) is a worker described in scction 246(a)(3)(B) of the Trade Act of 1974 who is participating in
the program cstablished under scction 246(a)(1) of such Act, and (2) is receiving a benefit for
such month under scction 246(a)(2) of such Act. An individual is trcated as an cligible
alternative TAA recipicnt during the first month that such individual would otherwise ceasc to be
an cligible TAA rccipicnt.

An individual is a PBGC pension recipient for any month if he or she (1) is age 55 or
over as of the first day of the month, and (2) is rcceiving a benefit any portion of which is paid
by the PBGC. The IRS has interpreted the definition of PBGC pension recipient to also include
certain altcrnative recipients and recipicnts who have received certain lump-sum payments on or
after August 6, 2002. A person is not an cligible individual if he or she may be claimed as a
dependent on another person’s tax return,

An otherwise cligible taxpayer is not eligible for the credit for a month if, as of the first
day of the month, the individual has other specified coverage. Other specified coverage is
(1) coverage under any insurance which constitutes medical care (cxcept for insurance
substantially all of the coverage of which is for excepted benefits)>>? maintained by an employer
(or former employer) if at least 50 percent of the cost of the coverage is paid by an employer®’
(or former employer) of the individual or his or her spouse or (2) coverage under certain
governmental health programs. Specifically, an individual is not eligible for the credit if, as of
the first day of the month, the individual is (1) entitled to benefits under Medicare Part A,
enrolled in Medicare Part B, or enrolled in Medicaid or SCHIP, (2) enrolled in a health benefits
plan under the Federal Employees Health Benefit Plan, or (3) entitled to receive benefits under

252 Excepted benefits are: (1) coverage only for accident or disability income or any combination
thereof, (2) coverage issued as a supplement to liability insurance; (3) liability insurance, including
general liability insurance and automobile liability insurance; (4) worker’s compensation or similar
insurance; (5) automobile medical payment insurance; (6) credit-only insurance; (7) coverage for on-site
medical clinics; (8) other insurance coverage similar to the coverages in (1)-(7) specified in regulations
under which benefits for medical care are secondary or incidental to other insurance benefits; (9) limited
scope dental or vision benefits; (10) benefits for long-term care, nursing home care, home health care,
community-based care, or any combination thereof; and (11) other benefits similar to those in (9) and (10)
as specified in regulations; (12) coverage only for a specified disease or illness; (13) hospital indemnity or
other fixed indemnity insurance; and (14) Medicare supplemental insurance.

253 An amount is considered paid by the employer if it is excludable from income. Thus, for
example, amounts paid for health coverage on a salary reduction basis under an employer plan are
considered paid by the employer. A rule aggregating plans of the same employer applies in determining
whether the employer pays at least 50 percent of the cost of coverage.
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chapter 55 of title 10 of the United States Code (relating to military personncel). An individual is
not considered 10 be enrolled in Medicaid solely by reason of recciving immunizations.

A special rule applies with respect to alternative TAA recipients. For cligible alternative
TAA recipients, an individual has other specified coverage if the individual is (1) cligible for
coverage under any qualified health insurance (other than coverage under s COBRA
continuation provision, State-based continuation coverage, or coverage through certain State
arrangements) under which at Ieast 50 percent of the cost of coverage is paid or incurred by an
cmployer of the taxpayer or the taxpayer’s spouse or (2) covered under any such qualified health
insurance under which any portion of the cost of coverage is paid or incurred by an ecmployer of
the taxpayer or the taxpayer’s spouse.

Qualified health insurance

Qualificd health insurance cligible for the credit is: (1) COBRA continuation®** coveragce;
(2) Statc-bascd continuation coverage provided by the State under a State law that requires such
coverage; (3) coverage offered through a qualificd State high risk pool; (4) coverage under a
hcalth insurance program offered to Statc cmployces or a comparable program; (5) coverage
through an arrangement cntered into by a Statc and a group hcalth plan, an issucr of health
insurancc covcerage, an administrator, or an cmployer; (6) covcerage offered through a State
arrangement with a private scctor health carc coverage purchasing pool; (7) coverage under a
Statc-opcrated health plan that docs not receive any Federal financial participation; (8) coverage
under a group hcalth plan that is availablc through thc employment of the cligible individual’s
spousc; and (9) coverage under individual health insurance if the cligible individual was covered
under individual health insurance during the cntirc 30-day period that ends on the date the
individual became separated from the employment which qualified the individual for thc TAA
allowance, the benefit for an cligible alternative TAA recipient, or a pension benefit from the
PBGC, whichever applies.?

Qualified health insurance does not include any State-based coverage (i.e., coverage
described in (2)-(7) in the preceding paragraph), unless the State has elected to have such
coverage treated as qualified health insurance and such coverage meets certain requirements, >
Such State coverage must provide that each qualifying individual is guaranteed enrollment if the
individual pays the premium for enrollment or provides a qualified health insurance costs
eligibility certificate and pays the remainder of the premium. In addition, the State-based
coverage cannot impose any pre-existing condition limitation with respect to qualifying
individuals. State-based coverage cannot require a qualifying individual to pay a premium or

5% COBRA continuation is defined in section 9832(d)(1).

5 For this purpose, “individual health insurance” means any insurance which constitutes
medical care offered to individuals other than in connection with a group health plan. Such term does not
include Federal- or State-based health insurance coverage.

2% For guidance on how a State elects a health program to be qualified health insurance for
purposes of the credit, see Rev. Proc. 2004-12, 2004-1 C.B. 528.
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contribution that is greater than the premium or contribution for a similarly situated individual
who is not a qualified individual. Finally, benefits under the State-based coverage must be the
same as (or substantially similar t0) benefits provided to similarly situated individuals who arc
not qualifying individuals.

A qualifying individual is an cligible individual who su,k% to enroll in the State-based
coverage and who has aggregate periods of creditable coverage®” of three months or longer,
docs not have other specified coverage, and who is not imprisoned. In general terms, creditable
coverage includes health care coverage without a gap of more than 63 days. Thercfore, if an
individual's qualifying coverage were terminated more than 63 days before the individual
cnrolled in the State-based coverage, the individual would not be a qualifying individual and
would not be entitled to the State-bascd protections. A qualifying individual also includes
qualificd family members of such an cligiblc individual.

Qualificd hcalth insurance docs not include coverage under a flexible spending or similar
arrangement or any insurance if substantially all of the coverage is for cxcepted benefits.

Other rules

Amounts taken into account in determining the credit may not be taken into account in
dctermining the amount allowable under the itemized deduction for medical expenscs or the
dcduction for health insurance cxpenses of self-employed individuals. Amounts distributed from
a medical savings account or health savings accounts arc not eligible for the credit. The amount
of the credit available through filing a tax rcturn is reduced by any credit reccived on an advance
basis. Married taxpayers filing separate returns are eligible for the credit; however, if both
spouses are eligible individuals and the spouses file separate returns, then the spouse of the
taxpayer is not a qualifying family member.

The Secretary of the Treasury is authorized to prescribe such regulations and other
guidance as may be necessary or appropriate to carry out the credit provision.

COBRA

The Consolidated Omnibus Reconciliation Act of 1985 (“COBRA”) requires that a group
health plan must offer continuation coverage to qualified beneficiaries in the case of a qualifying
event. An excise tax under the Code applies on the failure of a group health plan to meet the
requirement.*® Qualifying events include the death of the covered employee, termination of the
covered employee’s employment, divorce or legal separation of the covered employee, and
certain bankruptcy proceedings of the employer. In the case of termination from employment,
the coverage must be extended for a period of not less than 18 months. In certain other cases,
coverage must be extended for a period of not less than 36 months. Under such period of

%7 Creditable coverage is determined under the Health Insurance Portability and Accountability
Act. Sec. 9801(¢c).

2% Sec. 4980B.
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continuation coverage, the plan may require payment of o premium by the beneficiary of up to
102 percent of the applicable premium for the period.

| Bil
No provision.

Senate Amendment
No provision.**’

nference Agreement

Increase in credit percentage amount

The provision increascs the amount of the HCTC to 80 percent of the taxpayer’s
premiums for qualificd health insurance of the taxpayer and qualifying family members.

Effcctive datc.—The provision is cffective for coverage months beginning on or after the
first day of the first month beginning 60 days afier date of cnactment. The increased credit rate
docs not apply to months beginning after December 31, 2010.

Payment for monthly premiums paid prior to commencement of advance payment of credit

The provision provides that the Secretary of Treasury shall make one or more retroactive
payments on behalf of certified individuals equal to 80 percent of the premiums for coverage of
the taxpayer and qualifying family members for qualified health insurance for cligible coverage
months occurring prior to the first month for which an advance payment is made on behalf of
such individual. The amount of the payment must be reduced by the amount of any payment
made to the taxpayer under a national emergency grant pursuant to section 173(f) of the
Workforce Investment Act of 1998 for a taxable year including such eligible coverage months.

Effective date.—The provision is effective for eligible coverage months beginning after
December 31, 2008, The Secretary of the Treasury, however, is not required to make any
payments under the provision until after the date that is six months after the date of enactment.
The provision does not apply to months beginning after December 31, 2010.

TAA recipients not enrolled in training programs eligible for credit

The provision modifies the definition of an eligible TAA recipient to eliminate the
requirement that an individual be enrolled in training in the case of an individual receiving
unemployment compensation. In addition, the provision clarifies that the definition of an
eligible TAA recipient includes an individual who would be eligible to receive a trade

2% The Senate amendment did not amend the HCTC, but section 1701 of the Senate amendment
provided for a temporary extension of the Trade Adjustment Assistance Program (generally until
December 31, 2010). Certain beneficiaries of this program are eligible for the HCTC.
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readjustment allowance except that the individual is in a break in training that exceeds the period
specified in section 233(c) of the Trade Act of 1974, but is within the period for receiving the
allowance,

Effective date.~The provision is effective for months beginning afier the date of
cnactment in taxable ycars ending afler such date. The provision doces not apply to months
beginning after December 31, 2010.

TAA pre-certification period rule for purposes of determining whether there is a 63-da
lapse in creditabie coverage

Under the provision, in determining if there has been a 63-day lapsc in coverage (which
determincs, in part, if the Statc-based consumer protections apply), in the casc of a TAA-cligible
individual, the period beginning on the date the individual has a TAA-rclated loss of coverage
and cnding on the datc which is seven days after the date of issuance by the Sceretary (or by any
person or cntity designated by the Sccretary) of a qualificd health insurance costs credit
cligibility certificate (under scction 7527) for such individual is not taken into account.

Effective date.~The provision is effective for plan years beginning after the date of
cnactment. The provision docs not apply to plan ycars beginning aftcr December 31, 2010.

Continued qualification of family members after certain events

The provision provides continucd cligibility for the credit for family members after
certain events. The rule applies in the case of (1) the eligible individual becoming cntitled to
Mecdicare, (2) divorce and (3) death.

In the case of a month which would be an eligible coverage month with respect to an
eligible individual except that the individual is entitled to benefits under Medicare Part A or
cnrolled in Medicare Part B, the month is treated as an eligible coverage month with respect to
the individual solely for purposes of determining the amount of the credit with respect to
qualifying family members (i.e., the credit is allowed for expenses paid for qualifying family
members after the eligible individual is eligible for Medicare). Such treatment applies only with
respect to the first 24 months after the eligible individual is first entitled to benefits under
Medicare Part A or enrolled in Medicare Part B.

In the case of the finalization of a divorce between an eligible individual and the
individual’s spouse, the spouse is treated as an eligible individual for a period of 24 months
beginning with the date of the finalization of the divorce. Under such rule, the only family
members that may be taken into account with respect to the spouse as qualifying family members
are those individuals who were qualifying family members immediately before such divorce
finalization.

In the case of the death of an eligible individual, the spouse of such individual
(determined at the time of death) is treated as an eligible individual for a period of 24 months
beginning with the date of death. Under such rule, the only qualifying family members that may
be taken into account with respect to the spouse are those individuals who were qualifying
family members immediately before such death. In addition, any individual who was a
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qualifying family member of the decedent immediately before such death®™ is treated as an
cligible individual for a period of 24 months beginning with the date of death, except that in
determining the amount of the HCTC only such qualifying family member may be tuken into
account,

Ggctive date.~The provision is effective for months beginning afier December 31, 2009.
The provision docs not apply to months that begin after December 31, 2010.

Alignment of BRA covera

The maximum required COBRA continuation coverage period is modified by the
provision with respect to certain individuals whose qualifying cvent is a termination of
cmployment or a reduction in hours. First, in the casc of such a qualifying cvent with respect to
a covered ecmployce who has a nonforfeitable right to a benefit any portion of which is paid by
the PBGC, thc maximum coverage period must end not carlicr than the date of death of the
covered employce (or in the case of the surviving spousc or dependent children of the covered
cmployce, not carlicr than 24 months after the date of dcath of the covered employce). Second,
in the casc of such a qualifying cvent where the covered cmployce is a TAA cligible individual
as of the datc that thc maximum coverage period would otherwisc terminate, the maximum
coverage period must cxtend during the period that the individual is a TAA cligible individual.

Effcctive date.~The provision is cffective for periods of coverage that would, without
regard to the provision, end on or after the date of cnactment, provided that the provision docs
not extend any periods of coverage beyond December 31, 2010.

Addition of coverage through voluntary employees’ beneficiary associations

The provision expands the definition of qualified health insurance by including coverage
under an employee benefit plan funded by a voluntary employees’ beneficiary association
(“VEBA?”, as defined in section 501(c)(9)) established pursuant to an order of a bankruptcy
court, or by agreement with an authorized representative, as provided in section 1114 of title 11,
United States Code.

Effective date.—The provision is effective on the date of enactment. The provision does
not apply with respect to certificates of eligibility issued after December 31, 2010.

Notice requirements

The provision requires that the qualified health insurance costs credit eligibility
certificate provided in connection with the advance payment of the HCTC must include (1) the
name, address, and telephone number of the State office or offices responsible for providing the
individual with assistance with enrollment in qualified health insurance, (2) a list of coverage
options that are treated as qualified health insurance by the State in which the individual resides,

260 11 the case of a dependent, the rule applies to the taxpayer to whom the personal exemption
deduction under section 151 is allowable.
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(3) in the case of a TAA-cligible individual, a statement informing the individual that the
individual has 63 days from the date that is seven days afier the issuance of such certificate to
enroll in such insurance without a lapse in creditable coverage, and (4) such other information as
the Sceretary may provide.

Effective date. The provision is effective for certificates issued afler the date that is six

months aller the date of enactment. The provision docs not apply to months beginning afler
December 31, 2010,

Survey and report on enhanced health coverage tax credit program

Survey

The provision requires that the Secretary of the Treasury must conduct a bicnnial survey
of cligible individuals containing the following information:

1. In the casc of cligiblc individuals receiving the HCTC (including those participating in
the advance payment program (the “HCTC program”)) (A) demographic information
of such individuals, including income and cducation lcvcels, (B) satisfaction of such
individuals with the cnrollment process in the HCTC program, (C) satisfaction of such
individuals with availablc health coverage options under the credit, including level of
premiums, benefits, deductibles, cost-sharing requircments, and the adequacy of
provider nctworks, and (D) any other information that the Sccretary determincs is
appropriatc.

2. In the casc of cligible individuals not rcceiving the HCTC (A) demographic
information on cach individual, including income and cducation levcls, (B) whether
the individual was aware of the HCTC or the HCTC program, (C) the rcasons the
individual has not enrolled in the HCTC program, including whether such rcasons
includc the burden of process of enrollment and the affordability of coverage, (D)
whether the individual has health insurance coverage, and, if so, the source of such
coverage, and (E) any other information that the Secretary determines is appropriate.

Not later than December 31 of each year in which a survey described above is conducted
(beginning in 2010), the Secretary of Treasury must report to the Committee on Finance and the
Committee on Health, Education, Labor, and Pensions of the Senate and the Committee on Ways
and Means and the Committee on Education and Labor of the House of Representatives the
findings of the most recent survey.

Report

Not later than October 1 of each year (beginning in 2010), the Secretary of Treasury must
report to the Committee on Finance and the Committee on Health, Education, Labor, and
Pensions of the Senate and the Committee on Ways and Means and the Committee on Education
and Labor of the House of Representatives the following information with respect to the most
recent taxable year ending before such date:
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1. In cach State and nationally (A) the total number of cligible individuals and the
number of ¢ligible individuals receiving the 1HCTC, (B) the total number of such
cligible individuals who receive an advance payment of the HCTC through the HCTC
program, (C) the average length of the time period of participation of cligible
individuals in the HHCTC program, and (D) the total number of participating cligiblc
individuals in the IICTC program who are cnrolled in cach category of qualified
health insurance with respect to cach category of cligible individuals.

2. In cach Statc and nationality, an analysis of (A) the range of monthly health insurance
premiums, for sclf-only coverage and for family coverage, for individuals receiving
the benefit of the HCTC and (B) the average and median monthly health insurance
premiums, for sclf-only coverage and for family coverage, for individuals receiving
the HCTC with respect to cach category of qualificd health insurance.

3. In cach Statc and nationally, an analysis of the following information with respect to
the health insurance coverage of individuals receiving the HCTC who arce enrolled in
Statc-bascd coverage: (A) deductible amounts, (B) other out-of-pocket cost-sharing
amounts, and (C) a description of any annual or lifctime limits on coverage or any
other significant limits on coverage services or benefits. The information must be
reported with respect to each category of coverage.

4. In each State and nationally, the gender and average age of eligible individuals who
receive the HCTC in cach category of qualified health insurance with respect to cach
category of cligible individuals.

5. The steps taken by the Secretary of the Treasury to increase the participation ratcs in
the HCTC program among cligible individuals, including outrcach and cnrollment
activities.

6. The cost of administering the HCTC program by function, including the cost of
subcontractors, and recommendations on ways to reduce the administrative costs,
including recommended statutory changes.

7. After consultation with the Secretary of Labor, the number of States applying for and
receiving national emergency grants under section 173(f) of the Workforce Investment
Act of 1998, the activities funded by such grants on a State-by-State basis, and the
time necessary for application approval of such grants.

Other non-revenue provisions

The provision also authorizes appropriations for implementation of the revenue
provisions of the provision and provides grants under the Workforce Investment Act of 1998 for
purposes related to the HCTC.

GAO study

The provision requires the Comptroller General of the United States to conduct a study
regarding the HCTC to be submitted to Congress no later than March 31, 2010. The study is to
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include an analysis of (1) the administrative costs of the Federal government with respect to the
credit and the advance payment of the credit and of providers of qualified health insurance with
respect to providing such insurance to cligible individuals and their fumilics, (2) the health status
and relative risk status of cligible individuals and qualiticd family members covered under such
insurance, (3) participation in the credit and the advance payment of the credit by cligible
individuals and their qualifying family members, including the reasons why such individuals did
or did not participate and the effects of the provision on participation, and (4) the extent to which
cligible individuals and their qualifying family members obtained health insurance other than
qualifying insurance or went without insurance coverage. The provision provides the
Comptroller General access to the records within the possession or control of providers of
qualificd health insurance if determined relevant to the study. The Comptroller General may not
disclose the identity of any provider of qualified health insurance or cligible individual in making
information available to the public.

Effective Date

The provision is gencrally cffective upon the date of cnactment, excepted as otherwisce
notcd above.
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Part 11 —Medicare Program

Incentives for Eligible Professionals. (House bill Sec. 4311; Senate bill Sec.
4201; Conference agreement Sec. 4101)

Current law

There are several current legislative and administrative initiatives to promote the use of
Health Information Technology (HIT) and Electronic Health Records (EHR's) in the Medicare
program. The Medicare Modernization Act 0f 2003 (MMA; P.L. 108-173) established a timetable
for the Centers for Medicare and Medicaid Services (CMS) to develop e-prescribing standards,
which provide for the transmittal of such information as eligibility and benefits (including
formulary drugs), information on the drug being prescribed and other drugs listed in the patient's
medication history (including drug-drug interactions), and information on the availability of
lower-cost, therapeutically appropriate alternative drugs. CMS issued a set of foundation
standards in 2005, then piloted and tested additional standards in 2006, several of which were part
of a 2008 final rule. The final Medicare e-prescribing standards, which become effective on April
1, 2009, apply to all Part D sponsors, as well as to prescribers and dispensers that electronically
transmit prescriptions and prescription-related information about Part D drugs prescribed for Part
D eligible individuals. The MMA did not require Part D drug prescribers and dispensers to e-
prescribe. Under its provisions, only those who choose to e-prescribe must comply with the new
standards. However, the Medicare Improvement for Patients and Providers Act of 2008 (MIPPA;
P.L. 110-275) included an e-prescribing mandate and authorized incentive bonus payments for e-
prescribers between 2009 and 2013. Beginning in 2012, payments will be reduced for those who
fail to e-prescribe.

CMS is administering a number of additional programs to promote EHR adoption. The
MMA mandated a three-year pay-for-performance demonstration in four states (AR, CA, MA,
UT) to encourage physicians to adopt and use EHR to improve care for chronically ill Medicare
patients. Physicians participating in tHe Medicare Care Management Performance (MCMP)
demonstration receive bonus payments for reporting clinical quality data and meeting clinical
performance standards for treating patients with certain chronic conditions. They are eligible for
an additional incentive payment for using a certified EHR and reporting the clinical performance
data electronically.

CMS has developed a second demonstration to promote EHR adoption using its Medicare
waiver authority. The five-year Medicare EHR demonstration is intended to build on the
foundation created by the MCMP program. It will provide financial incentives to as many as
1,200 small- to medium-sized physician practices in 12 communities across the country for using
certified EHRs to improve quality, as measured by their performance on specific clinical quality
measures. Additional bonus payments will be made based on the number of EHR functionalities
a physician group has incorporated int’p its practice.



‘The Tax Reliel and Health Care Act of 2006 (P.1.. 109-432) established a voluntary
physician quality reporting system, including an incentive payment for Medicare providers who
report data on quality measures. ‘The Medicare Physician Quality Reporting Initintive (PQRI)
was expanded by the Medicare, Medicaid, and SCHIP Extension Act of 2007 (P.L.. 110-1 73) and
by MIPPA, which authorized the program indefinitely and increased the incentive that cligible
physicians can reccive for satisfactorily reporting quality measures. In 2009, cligible physicians
may carn a bonus payment equivalent to 2.0% of their total allowed charges for covered Medicare
physician fee schedule services. The PQRI qualily measures include a structural measure that
conveys whether a physician has and uses an EHR.

House Bill

The House bill would add an incentive payment to certain eligible professionals for the
adoption and “meaningful usc,” defined below, of a certificd EHR system. Professionals cligible
for the incentive payments are those who participate in Medicare and who are defined under Scc.
1861(r) of the Social Sccurity Act.

Incentive payments. The amount of EHR incentive payments that eligible providers could
receive would be capped, based on the amount of Medicare-covered professional services
furnished during the year in question, and the total possible amount of the incentive payment
would decrease over time. The bill permits a rolling implementation period, with cohorts starting
in 2011, 2012, and 2013, respectively, being eligible for the entire five years of incentives. For
example, incentives that start in 2011 would continue through 2015, while those that begin in
2012 would run through 2016 and those starting in 2013 would run through 2017.

For the first calendar year of the designated period described above, the limit would be
$15,000. Over the next four calendar years, the total possible amount would decrease respectively
by year to $12,000, $8,000, $4,000, and $2,000. The phase-down is different for eligible
professionals first adopting EHR after 2013. For these eligible providers, the limit on the amount
of the incentive payment would equal the limit in the first payment year for someone whose first
payment year is 2013. For example, if the first payment year is after 2014 then the limit on the
incentive payments for that year would be $12,000 rather than $15,000. The EHR incentive
payments for professionals would not be available to a hospital-based eligible physician, such as
a pathologist, anesthesiologist or emergency physician who furnishes substantially all such
services in a hospital setting using the hospital’s facilities and equipment, including computer
equipment. However, health IT incentive payments are made available to hospitals in Sec. 4312.

The payments could be in the form of a single consolidated payment or in periodic
installments, as determined by the Secretary. The Secretary would establish rules to coordinate
the limits on the incentive payments for eligible professionals who provide covered professional
services in more than one practice. The Secretary would seek to avoid duplicative requirements
from federal and state governments to demonstrate meaningful use of certified EHR technology
under the Medicare and Medicaid programs. The Secretary would be allowed to adjust the
reporting periods in order to carry outithis clause.

Meaningful use. For purposes|of the EHR incentive payment, an eligible professional
would be treated as a “meaningful user” of EHR technology if the eligible professional meets the
following three criteria: (1) the eligible professional demonstrates to the satisfaction of the
Secretary that during the period the professional is using a certified EHR technology in a
" meaningful manner, which would include the use of electronic prescribing as determined to be
appropriate by the Secretary; (2) the eligible professional demonstrates to the satisfaction of the
Secretary that during such period such certified EHR technology is connected in a manner that
provides, in accordance with law and standards applicable to the exchange of information, for the
electronic exchange of health information to improve the quality of health care, such as



promoting care coordination; and (3) the cligible professional submits information on clinical
quality measures,

‘The Seeretary could provide for the use of alternative means for meeting the nbove
requirements in the casce of an cligible professional fumishing covered professional services ina
group practice (as defined by the Sccretary). The Scerelary would scek to improve the usc of
clectronic health records and health care quality by requiring more stringent measures of
meaningful use over time.

Clinical quality measures. The Sccretary would sclect the clinical quality measures and
other measures but must be consistent with the following: (1) the Secretary would provide
preference to clinical quality measures that have been endorsed by the consensus-based entity
regarding performance measurement with which the Secretary has a contract under Scc. 1890(a)
of the Social Security Act; and (2) prior to any measure being sclected for the purposes of this
provision, the Sccretary would publish the measure in the Federal Register and provide for a
period of public comment. The Sccretary could not require the clectronic reporting of
information on clinical quality measures unless the Secretary has the capacity to accept the
information electronically, which may be on a pilot basis. In selecting the measures and in
establishing the form and manner for reporting these measures, the Secretary would seck to avoid
redundant or duplicative reporting otherwise required, including reporting under the physician
quality reporting initiative.

A professional could satisfy the demonstration requirement above through means
specified by the Secretary, which may include the following: (1) an attestation; (2) the submission
of claims with appropriate coding (such as a code indicating that a patient cncounter was
documented using certified EHR technology); (3) a survey response; (4) reporting the clinical
quality and other measures mentioned above; and (5) other means specified by the Secretary.
Notwithstanding other provisions of law that place restrictions on the use of Part D data, the
Secretary could use data regarding drug claims submitted for purposes of determining payment
under Part D for purposes of determining the EHR incentive payments under this legislation.

Payment adjustments. Fee schedule payments to eligible professionals would be adjusted
under certain conditions. For covered professional services furnished by an eligible professional
during 2016 or any subsequent payment year, if the professional is not a meaningful EHR user
during the previous year’s reporting period, the fee schedule amount would reduced to 99% in
2016, 98% in 2017, and 97% in 2018 and in each subsequent year.

For 2019 and each subsequent year, if the Secretary finds that the proportion of eligible
professionals who are meaningful EHR users is less than 75%, the applicable fee schedule
amount would be decreased by 1 percentage point from the applicable percent in the preceding
year, but in no case would the applicable percent be less than 95%.

Hardship exemption, The Secretary could, on a case-by-case basis, exempt an eligible
professional from the application of the payment adjustment above if the Secretary determines,
subject to annual rénewal, that being a meaningful EHR user would result in a significant
hardship, such as in the case of an eligible professional who practices in a rural area without
sufficient Internet access. In no case would an eligible professional be granted such an exemption
for more than five years. 5

Medicare Advantage. In general, Medicare incentives created under this section are not
available to Medicare Advantage (MA) plans, and both the payments and penalties made under
this section are exempt from the MA benchmark determinations. However, the legislation
establishes conditions under which the EHR bonus payments and penalties for the adoption and
meaningful use of certified EHR techfglology would apply to certain HMO-affiliated eligible




professionals, In general, with respect to cligible professionals in a qualifying MA organization
for whom the organization attests to the Secretary as mcaningful users of her,, the incentive
payments and adjustments would apply in a similar manncr as they apply to other cligible
professionals. Incentive payments would be made 10, and payment adjustments would apply to,
the qualifying organizations. With respect to a qualifying MA organization, an cligible
professional would be an cligible professional who (i) is employed by the organization or is
employed by or is a partner of an entity that through contract furnishes at lcast 80% of the entity’s
paticnt carc services to enrollees of the organization; and furnishes at least 80% of the
professional services of the cligible professional to enrollces of the organization; and (ii)
furnishes, on average, at least 20 hours per week of patient care services. FFor these M A-affiliated
cligible professionals, the Secretary would determine the incentive payments which should be
similar to the payments that would have been available to the professionals under II'S.

" To avoid duplication of payments, if an cligiblc professional is both an MA-affiliated
professional and eligible for the maximum payment under the fee-for-service program (FI'S), the
payment incentive would be made only under FFS. Otherwise, the incentive payment would be
made to the plan. The Secretary would develop a process to ensure that duplicate payments arc
not made. A qualifying MA organization would specify a ycar (not carlier than 2011) that would
be treated as the first payment year for all cligible professionals with respect to the MA
organization.

In applying the applicable percentage payment adjustment to MA -affiliated eligible
professionals, instead of the payment adjustment being an applicable percent of the fee schedule
amount for a year, the payment adjustment to the payment to the MA organization would be a
proportional amount based on the payment adjustment applicable to FFS providers and the
fraction of the organization’s eligible professionals who are not meaningfully using EHRs.

Senate Bill

The Senate bill is mostly the same as the House bill, but with the following exceptions.
The Senate bill does not provide for any incentive payments to eligible professionals who first
adopt EHR in 2014 or in subsequent years but does provide a greater incentive for early adoption
of EHR, with payments of $18,000 if the first payment year under the EHR incentive program is
2011 or 2012.

Certain rural eligible providers would receive largef incentive payments in the Senate
bill. The incentive payment would be increased by 25% if the provider predominantly serves
beneficiaries in a rural area designated as a health professional shortage area.

Under the Senate bill, the Secretary would also be given the authority to deem providers
who satisfy state requirements for demonstrating meaningful use of EHR technology as meeting
the criteria for meaningful use under the Medicare EHR incentive program. No similar authority
or provision is included in the House bill.

The incentive adjustment (penalty) would begin a year earlier in 2015 under the Senate
bill as opposed to 2016 in the House bill. The schedule of reductions over time in the applicable
percentage also reflects this difference, so that the applicable percent under the Senate bill would
be 99% in 2015, 98% in 2016, and 97% in 2017.

With respect to the application of the incentive payment program to managed care
organizations, the Senate bill differs &om the House bill in two areas. First, the Senate bill applies
a slightly different requirement to determine an eligible professional. Under the Senate bill, a
professional who furnishes at least 75% (vs. 80% in the House bill) of his or her professional
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services to enrollecs of the managed care organization and who also met the additional criteria
noted above would be cligible for this incentive program. Sccond, the Senate bill includes a cap
on large managed care organizations that limits incentive payments to no more than 5,000 cligible
professionals of the organization in recognition of economies of scale in such organizations. This
difference is also reflected in the payment adjustment penalty calculation in the Senate bill.

The Senate bill would require that the names, business addresscs, and busincess phone
numbers of cach qualifying managed care organization and the associated cligible professionals
receiving EHR incentive payments be posted on the CMS website in an casily understandable
format.

Finally, the Senate bill would require the HI1S Sceretary to provide assistance to cligible
professionals, Medicaid providers, and eligible hospitals located in rural or other medically
underserved areas to successfully choose, implement, and use certified EHR technology. To the
extent practicable, the assistance would be through entities that have expertise in this area.

Conference Agreement

With regard to eligible professionals, the conference agreement includes provisions {rom
the House and Senate bills.

‘I'he conference agreement provides eligible professionals who show meaningful use of
an EHR in 2011 or 2012 with incentive payments of $18,000 in the first year; provides no
payment incentives after 2016; and does not provide incentive payments to eligible professionals
who first adopt an EHR in 2015 or subsequent ycars.

Incentive payments would be increased by 10% if the provider predominately serves
beneficiaries in any area designated as a health professional shortage area. The conference
agreement mirrors the Senate bill in that payment adjustments for eligible professionals not
demonstrating meaningful use of an EHR would begin in 2015.

The conference agreement, like the House and Senate-passed bills, prohibits payments to
hospital-based professionals (because such professionals are generally expected to use the EHR
system of that hospital). This policy does not disqualify otherwise eligible professionals merely
on the basis of some association or business relationship with a hospital. Common examples of
such arrangements include professionals who are employed by a hospital to work in an
ambulatory care clinic or billing arrangements in which physicians submit claims to Medicare
together with hospitals or other entities. The change in the conference agreement clarifies that
this test will be based on the setting in which a provider furnishes services rather than any billing

or employment arrangement between a provider and hospital or other provider entity.

For MA organizations, the conference agreement reflects the Senate bill with the
following exceptions. The agreement requires MA-affiliated professionals to provide 80 percent
of their Medicare services to the enrollees of the qualifying MA organization and removes the
payment incentive cap on eligible professionals affiliated with health maintenance organizations.
It also extends the language of limitations on review for eligible professionals to professionals
eligible under the managed care section and makes several technical corrections.

In addition, the conference report requires the Secretary to report to Congress on methods
of making payment incentives and adjustments with respect to eligible professionals who 1)
contract with one or more MA organi;zations or with intermediary organizations that contracts
with one or more MA organizations and 2) are not eligible for incentive payments under this
legislation. The report is due to Congress within 120 days of enactment and shall include



recommendations for legislation as appropriate. The agreement reflects the Congress’s intent 1o
provide payment incentives and adjustments towards the meaningful use of certificd EHRs with
respect to all physicians who treat Medicare paticnts without regard to practice organization.

Incentives for Hospitals. (House bill Sec. 4312; Senate bill Sec. 4202;
Conference agreement Sec. 4102)

Current Law

Medicare pays acute carc hospitals using a prospectively determined payment for cach
discharge. These payment rates are increased annually by an update factor that is established, in
part, by the projected increase in the hospital market basket (MB) index. However, starting in
1°'Y2007, hospitals that do not submit requircd quality data will have the applicable MB
percentage reduced by two percentage points. The reduction would apply for that year and would
not be taken into account in subscquent years. Currently, Medicare's payments to acutc care
hospitals under the inpaticnt prospective payment system (IPPS) are not affected by the adoption
of EHR technology. Critical access hospitals (CAHs) receive cost-plus rcimbursement under
Medicare. Under current law, Medicare reimburses CAHs at 101% of their Mcdicare costs.
These reimbursements include payments for Medicare’s share of CAH expenditurcs on health I'T,
plus an additional 1%.

House Bill

The bill would establish incentives, starting in FY2011, within Medicare's IPPS for
eligible hospitals that are meaningful EHR users. Generally, these hospitals would receive
diminishing additional payments over a four-year period. Starting in FY2016, eligible hospitals
that do not become meaningful EHR users could receive lower payments because of reductions to
their annual MB updates. ‘

Incentive payments. Subject to certain limitations, each qualified hospital would receive
an incentive payment calculated as the sum of a base amount ($2 million) added to its discharge
related payment, which would then be multiplied by its Medicare's share. These payments would
be reduced over a four-year transition period. A qualified hospital would receive $200 for each
discharge paid under the inpatient prospective payment system (IPPS) starting with its 1,150th
discharge through its 23,000th discharge.

A hospital’s Medicare share would be calculated according to a specified formula. The
numerator would equal inpatient bed days attributable to individuals for whom a Part A payment
may be made, either under traditional Medicare or for those who are enrolled in Medicare
Advantage (MA) organizations. The denominator would equal the total number of inpatient bed
days in the hospital adjusted by a hospital’s share of charges attributed to charity care.
Specifically, the hospital’s total days would be multiplied by a fraction calculated by dividing the
hospital’s total charges minus its charges attributed to charity care by its total charges. If a
hospital’s charge data on charity. care is not available, the Secretary would be required to use the
hospital’s uncompensated care data which may be adjusted to eliminate bad debt. If hospital data
to construct the charity care factor is unavailable, the fraction would be set at one. If hospital data
necessary to include MA days is not available, that component of the formula would be set at
Zero.

The legislation establishes a four-year incentive payment transition schedule. A hospital
that is a meaningful EHR user would receive the full amount of the incentive payment in its first
payment year; 75% of the amount in i?[S second payment year; 50% of the amount in its third
payment year; and finally, 25% of thejamount in its fourth payment year. The first payment year
for a meaningful EHR user would be FY2011 or, alternatively, the first fiscal year for which an



cligible hospital would qualify for an incentive puyment. Hospitals that first qualify for the
incentive payments afier 'Y2013, would receive incentive payments on the transition schedule as
if their first payment year is Y2013, Hospitals that become meaningful EHR users after FY2015
would not receive incentive payments, The incentive payments may be made as a single
consolidated payment or may be made as periodic payments, as determined by the Secretary.

Meaningful use. An cligible hospital would be trcated as a meaningful EHR user if it
demonstrates that it uses certificd EHR technology in a meaningful manncr and provides for the
clectronic exchange of health information (in accordance with applicable legal standards) to
improve the quality of care. A hospital would satisfy the demonstration requirements through an
attestation: the submission of appropriately coded claims; a survey responsc; EHR reporting on
certain measures; or other means specified by the Sccretary.

Clinical quality measures. EHR measures would include clinical quality measures and
other measures selected by the Secretary. Prior to implementation, the measures would be
published in the Federal Register and subject to public comment. The electronic reporting of the
clinical quality measures would not be required unless the Secretary has the capacity to accept the
information electronically, which may be on a pilot basis. When establishing the measures, the
Secretary shall provide preference to clinical quality measures that have been selected for the
Reporting Hospital Quality Data for Annual Payment Update program (RHQDAPU) established
at 1886(b)(3)(B)(viii) of the Social Security Act or that have been endorsed by the entity with a

" contract with the Secretary under Sec. 1890(a), which is currently the National Quality Forum.
The Secretary shall seek to avoid redundant measures or duplicative reporting. Not withstanding
restrictions placed on the use and disclosure of Medicare Part D information, the Secretary would
be able to use data regarding drug claims.

Miscellaneous. There would be no administrative or judicial review of the determination
of any incentive payment or payment update adjustment (described subsequently), including, the
determination of a meaningful EHR user, the determination of the measures, or the determination
of an exception to the payment update adjustment.

The Secretary would post listings of the eligible hospitals that are meaningful EHR users
or that are subject to the penalty and other relevant data on the CMS website. Hospitals would
have the opportunity to review the other relevant data prior to the data being made publicly
available.

Penalties. Starting in FY2016, eligible IPPS hospitals that do not submit the required
quality data would be subject to a 25% reduction in their annual update, rather than the 2
percentage point reduction under current law. Those hospitals that are not meaningful EHR users
would be subject to a reduction in their annual MB update for the remaining three-quarters of the
update. This reduction would be implemented over a three-year period. In FY2016, one-quarter of
the update will be at risk for quality réporting and one-quarter at risk for meaningful use of EHR.
In FY2017, one-quarter of the update will be at risk for quality reporting and one-half will be at
risk for meaningful use of EHR. In FY2018 and subsequent years, one-quarter of the update will
be at risk for quality reporting and thr(::e-quarters will be at risk for meaningful use of EHR.
These reductions would apply only tojthe fiscal year involved and would not be taken into
account in subsequent fiscal years. Stérting in FY2016, payments to acute care hospitals that are
not meaningful EHR users in a state operating under a Medicare waiver under section 1814(b)(3)
of the Social Security Act would subject be to comparable aggregate reductions. The state would
be required to report its payment adjustment methodology to the Secretary.

Hardship exemption. The Sec}efary would be able to exempt certain IPPS hospitals from
these payment adjustments for a ﬁscai year if the Secretary determines that requiring a hospital to
be a meaningful EHR user during that year would result in significant hardship, such as a hospital



in a rural arca without adequate Internet access. Such determinations would be subject to annual
renewal. In no casc would a hospital be granted an exemption for more than five years.

Medicare Advantage. In general, Medicare incentives created under this scction are not
available to Medicare Advantage (MA) plans and the payments made under this scction are
exempt from the benchmark determinations. However, payment incentives and penaltics would
be established for certain qualifying MA organizations to ensurc maximum capture of rclevant
data relating to Medicare beneficiaries. An eligiblc hospital would be onc that is under common
corporate governance with a qualifying MA organization and serves enrollees in an MA plan
offered by the organization. The Sccretary would be required to determine incentive payment
amounts similar to the estimated amount in the aggregate that would be paid if the hospital
services had been payable under Part A as described above. The Secretary would be required to
avoid duplicative EHR incentive payments to hospitals. If an eligible hospital under Medicare
Part C was also eligible for EHR incentive payments under Mcdicare Part A, and for which at
least 33% of hospital discharges (or bed days) were covered under Medicare Part A, the EHR
incentive payment would only be made under Part A and not Part C. If fewer than 33% of
discharges are covered under Part A, the Secretary would be required to develop a process to
ensure that duplicative payments were not made and to collect data from MA organizations to
ensure against duplicative payments.

If one or more eligible hospitals under a common corporate governance with a qualifying
MA Health Maintenance Organization are not meaningful EHR users, the incentive payment to
the organization would be reduced by a specified percentage. The percentage is defined as 100%
minus the product of (a) the percentage point reduction to the payment update for the period
described above and (b) the Medicare hospital expenditure proportion. This hospital expenditure
proportion is defined as the Secretary’s estimate of the portion of expenditures under Parts A and
B that are not attributable to this part, that are attributable to expenditures for inpatient hospital
services. The Secretary would be required to apply the payment adjustment based on a
methodology specified by the Secretary, taking into account the proportion of eligible hospitals or
discharges from eligible hospitals that are not meaningful EHR users for the period.

Senate Bill

The Senate bill is largely the same as the House bill, but with the following differences.
First, instead of a fixed amount per discharge, a qualified hospital would receive $200 per
discharge for the 1,150" through the 9,200" discharge, $100 per discharge for the 9,201* through
the 13,800™ discharge, and $60 per discharge for the 13,801* through the 23,000" discharge.
Second, the Senate bill would include CAHs as eligible hospitals, and limit the total amount of
payments to a CAH for all payment years to $1.5 million. CAHs would continue to also receive
their cost-plus reimbursement available under current law. Third, the penalties would begin a
year earlier in FY2015; in the House Hill the penalties begin in FY2016. Fourth, beginning in
FY2015, a CAH that is not a meaningful EHR user would have its Medicare reimbursement rate
as a percentage of its Medicare costs reduced to the following: FY2015, 100.66%; FY2016,
100.33%; FY2017 and each subsequent fiscal year, 100%. The Secretary would be permitted, on
a case-by-case basis, to exempt a CAH from the penalties due to significant hardship. Finally, the
Senate bill would require that the names, business addresses, and business phone numbers of each
qualifying MA organization receiving EHR incentive payments be posted on the CMS website in
an easily understandable format.

Conference Agreement

The Conference Agreement fdllows the House bill, but v;/ith the following differences.
First, the Conference agreement includes bonus payments for CAHs that are meaningful users of
EHR technology. These bonus paymdlnts are capped at an enhanced Medicare share of 101



percent of those reasonable costs that are normally subject to depreciation and that are for the
purchase of certified EHR. The enhanced Medicare share will equal the Medicare share
calculated for 1886(d) hospitals, for EHR bonuses, including an adjustment for charity care, plus
an additional 20 percentage points, except that the Mcedicare share may not cxceed 100 percent.
CAlls that arc meaningful users of EHR technology will be able to expense these costs in a single
payment year and reccive prompt interim payments, rather than receiving reimbursement over a
multi-year depreciation schedule. Beginning in 2011, if a CAll is a meaningful EHR user, they
are cligible for four consecutive years of these bonuses, regardless of the year they meet the
meaningful user standard, except that a CAH cannot get bonuses after 2015, similar to the bonus
timeframe for a 1886(d) hospital. CAHs will continue to receive cost-plus reimbursement for
their remaining costs, such as for ongoing maintenance or other costs that are not subject to
depreciation. This cost-plus reimbursement continues beyond the bonus period, consistent with
current law. Normal cost reporting rules would apply for the purchase of certified EHR
technology until the CAH becomes a meaningful EHR user. CAHs are eligible for the same
hardship exemption that is available to 1886(d) hospitals. Second, the conference agreement
adopts the Scnate’s penalty schedule for both 1886(d) hospitals and CAHs. Third, the conference
agreement includes the Senate provision requiring CMS to post information about qualifying MA
hospitals on the website. Fourth, the conference agreement clarifies which provisions are subject
to limitations on review for hospitals and extends appropriate limitations to CAHs and MA
hospitals.

Treatment Of Payments And Savings; Implementation Funding. (House bill
Sec. 4313; Senate bill Sec. 4203; Conference agreement Sec. 4103)

Current Law

Physician and outpatient services provided under Medicare Part B are financed through a
combination of beneficiary premiums, deductibles, and federal general revenues. In general, Part
B beneficiary premiums are set to equal 25% of estimated program costs for the aged, with
federal general revenues accounting for the remainder. The Part B premium fluctuates along with
total Part B expenditures. :

Absent specific legislation to exempt premiums from policy effects, the recent growth in
expenditures for physician services, led by the increase in imaging and diagnostic services,
generally results in premium increases to cover the beneficiaries 25% share of total expenditures.
While an individual’s Social Security payment cannot decrease from one year to the next as a
result of an increase in the Part B premium (except for those subject to the income-related
premium), current law does permit the; entire cost-of-living (COLA) increase to be consumed by
Medicare premium increases. :

'MIPPA established the Medicére Improvement Fund (MIF), available to the Secretary to
make improvements under the original fee-for-service program under parts A and B for Medicare
beneficiaries. f

For FY2009 through FY2013, the Secretary of Health and Human Services would
transfer $140 million from the Federal Hospital Insurance Trust Fund and the Federal
Supplementary Medical Insurance Trust Fund to the CMS Program Management Account. The
amounts drawn from the funds would be in the same proportion as for Medicare managed care
payments (Medicare Advantage), that is, in a proportion that reflects the relative weight that
benefits under part A and under part Bjrepresent of the actuarial value of the total benefits. -

House Bill
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The House bill would exempt spending under this title trom the annual amount of
Medicare physician expenditures used to caleulate the Part 13 premium; benoficiaries would be
held harmless from potentinl premium increasces due to the increased Part B expenditures that
result from this added payment. Further, the bill would authorize the transfer of funds from the
Treasury to the Supplementary Medical Insurance (Part B) Trust Fund to cover the amount of
EHR payment incentives that would otherwise be offsct by Part B premiums,

The bill would modify the purposes of the Medicare Improvement 1'und by allowing the
monics 1o be used to adjust Medicare part B payments to protect against projected shortfalls duc
to any increase in the conversion factor used to caleulate the Medicare Part B fee schedule.

‘The amount in the fund in FY2014, afler taking into account the transfer directed by this
scction, would be modified to be $22.29 billion. For FY2020 and cach subsequent fiscal year, the
amount in the fund would be the Sccretary’s estimate, as of July 1 of the fiscal year, of the
aggregate reduction in Medicare expenditures directly resulting from the penalties imposed as a
result of various Medicare providers not using HIT in a meaningful fashion.

To implement the provisions in and amendments made by this section, $60 million for
cach of FY2009 through FY2015 and $30 million for each succecding fiscal ycar through
FY2019 would be appropriated to the Sccretary for the CMS Program Management Account. The
amounts appropriated would be available until expended.

Senate bill

The premium hold-harmless provisions in the Senate bill are identical to those in the
House. However, the Senate bill does not include the provisions regarding the Mcdicare
Improvement Fund including the transfers of aggregate reductions resulting from the penalties
into the MIF. The two bills also differ in the funding amounts to CMS for implementation.
Whereas the House bill would appropriate $60 million for each of FY2009-FY2015 and $30
million for FY2016 through FY2019, the Senate bill would appropriate $100 million for each of
FY2009-FY2015 and $45 million for FY2016 through FY2018.

Conference Agreement

The conference agreement includes the premium hold-harmless, as well as
changes contained in the House bill to the Medicare Improvement Fund. The agreement
also appropriates $100 million in FY2009-FY2015 and $45 million in FY 2016.

Study on Application of HIT Payment Incentives For Providers Not Receiving
Other Incentive Payments. (House bill Sec. 4314; Senate bill Sec. 4205;
Conference agreement Sec. 4104)

Current law
No current law.
House Bill

The House bill would requireithe Secretary to conduct a study to determine whether
payment incentives to implement and use qualified HIT should be made available to health care
providers who are receiving minimal or no payment incentives or other funding under this Act,
including from Medicare or Medicaid, or any other funding. These health care providers could
include skilled nursing facilities, home health agencies, hospice programs, laboratories, federally
qualified health centers, and non-physician professionals.

|



The study would include an examination of the following: (1) the adoption rates of
qualificd HI'T by such health carc providers; (2) the clinical utility of HIT by such health care
providers; (3) whether the services furnished by such health carc providers are appropriate for or
would benefit from the use of such technology; (4) the extent to which such health care providers
work in settings that might otherwise reccive an incentive payment or other funding under this
Act, Medicare or Mcdicaid, or otherwisc; (5) the potential costs and the potential bencfits of
making payment incentives and other funding available to such health care providers; and (6) any
other issues the Sccretary deems (o be appropriate. The Sceretary would be required to submit a
report to Congress on the findings and conclusions of the study by Junc 30, 2010.

Senate bill

Same provision.

Conference Agreement

The conference report includes the study contained in the House and Scnate bills
on providing incentive payments to encourage usc of health IT to providers who are
receiving minimal or no payment incentives or other funding under this Act. It also
includes a study in Section 4206 of the Senate bill on the availability of open source
health IT systems.

Study on Availability of Open Source Health Information Technology
Systems. (Senate bill Sec. 4206)
Current Law
No provision.
House Bill
No provision.
Senate Bill

The Senate bill would the Secretary, in consultation with other federal agencies, to study
and report to Congress by October 1, 2010, on the availability of open source HIT systems to
safety net providers. :

Conference Agreement

This study is included in Section 4104 of the conference agreement.

Part 11l —Medicaid Funding

Medicaid Provider HIT Adoption and Operation Payments; Implementation
Funding. (House bill Sec. 4321; Senate bill Sec. 4211; Conference agreement
Sec. 4201) '

Current Law

The federal government pays a share of évery state's spending on Medicaid services and
program administration. The federal match for administrative expenditures does not vary by state
and is generally 50%, but certain functions receive a higher amount. Section 1903(a)(3) of the



Social Sceurity Act suthorizes & 90% mateh for expenditures attributable to the design,
development, or installation of mechanized claims processing and information retricval systems -
referred to as Medicaid Management Information Systems (MMISs) - and a 75% match for the
operation of MMISs that are approved by the Secretary of Health and Human Scrvices (HIIS). A
50% match is available for non-approved MMISs under Section 1903(a)(7). In order to reccive
payments under Scetion 1903(a) for the use of automated data systems in the administration of
their Medicaid programs, states are required under Section 1903(r) to have an MMIS that meets
specified requirements and that the Secretary has found (among other things) is compatible with
the claims processing and information retrieval systems used in the administration of the
Medicare program.

Statc expenditures to encourage the purchase, adoption, and use ol electronic health
records do not receive federal financial participation, nor do State expenditurcs for the operation
and maintenance of such systcms.

House Bill

The Housc Bill would amend Title XIX of the Social Security Act to authorizc a 100%
l‘ederal match for a portion of payments to encourage the adoption of EHR technology (including
support scrvices and maintenance) to certain Medicaid providers who mect certain requirements.
The state must prove to the Secretary that allowable costs are paid directly to the provider without
any deduction or rcbatc; that the provider is responsible for payment of the EHR technology costs
not provided for; and, that for costs not associated with purchase and initial implementation, the
provider certifies meaningful use of the EHR technology. Finally, the certified EHR technology
should be compatible with state or Federal administrative management systems.

Eligible providers would include physicians, nurse mid-wives, and nurse practitioners
who are not hospital-based, and who have patient volume of at least 30% attributable to Medicaid
patients. In order to qualify as a Medicaid provider, the professional would have to waive any
right to Medicare EHR incentive payments for professionals detailed in the bill. This group of
providers would be eligible for a payment equal to 85% of their net allowable technology costs.
However, the allowable costs for the purchase and initial implementation of EHR technology
cannot exceed $25,000 or include costs over a period of more than 5 years. Annual allowable
costs not associated with initial implementation or purchase of the EHR technology could not
exceed $10,000 per year or be made over a period of more than 5 years. Aggregate allowable
costs for these eligible professionals, after application of the 85% adjustment, could not exceed
$63,750.

Acute care hospitals with at least 10% Medicaid patient volume would be eligible for
payments, as would children’s hospitals of any Medicaid patient volume. Payments to hospitals
would be limited to amounts analogous to those specified for eligible hospitals in Medicare in
Section 4312. The payment limit for such hospitals is calculated as a base amount plus an amount
related to the total number of discharges for such a hospital. The hospital’s patient share
attributable to Medicaid is then multiplied by that amount to calculate the limit of the payment an
eligible hospital can receive. Unlike the Medicare hospital amount, the Medicaid hospital amount
in the House bill is available, subject to State administration, without restriction as to the schedule
of payments over time. That amount may not exceed the total amount described above.

Rural health clinics and Federally-Qualified Health Centers with at least 30% patient
volume attributable to Medicaid patients would also be eligible for a payment for the costs of
adoption and use of certified EHR technology, limited to amounts to be determined by the
Secretary. i
|
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In counting towards patient volume thresholds, patients in Medicaid managed care plans
are to be counted equivalently to other individuals in Medicaid in all circumstances. Individuals
cnrolled in optional Medicaid cxpansion programs financed through title XX1 of the Social
Sccurity Act also must be counted.

Because the payments to cligible professionals would be suflicient to cover most or all of
the costs of acquiring and operating a certified EHR, providers cligible under for both Medicare
and Mcdicaid payments are required to choose one. ‘The Secretary would be required to ensure
that cligible professionals do not receive payments from both Mecdicare and Medicaid. The
Secretary would also be instructed to attempt 1o avoid duplicative requircments for Federal and
state governments to demonstrate meaningful use of EHR technology under Medicaid and
Medicare, and may decm demonstration of meaningful use of certified EIRs in Mcdicare to be
sufficient for demonstration of meaningful usc of such technology in Medicaid.

By contrast, hospital limitations for Medicare and Medicaid are assessed on a
proportional basis depending upon a hospital's patient volume from each payer, so hospitals could
receive funding from both sources.

“The House bill would authorize a 90% Federal match for payment to the states for
administrative cxpenses related to EHR technology payments. In order for a stale to receive the
match it must show that: it is using the funds provided for these purposces to administer these
systems including tracking of meaningful use by providers; conducting adequaltc oversight of
meaningful use of the systems; and pursuing initiatives to encourage the adoption of certified

EHR tcchnology to promote health care quality and the appropriate exchange of information

The House bill would appropriate $40 million for cach of FY2009 through FY2015 and
$20 million for cach succeeding fiscal year through FY2019 to the Centers for Medicarc &
Medicaid Services for the costs of administering the provisions of this section.

Senate Bill

The Senate bill is very similar to the House bill, with the following differences. First, in
measuring meaningful use, which may include the reporting of clinical quality measures, a Statc
would be required to ensure that populations with unique needs, such as children, are
appropriately addressed. Second, rural health clinics and Federally-Qualified Health Centers that
have at least 30% of their patient volume attributable to Medicaid patients would face a
somewhat higher required contribution to the costs of adoption and use of certified EHRs. Finally,
the Senate bill would require that the Secretary submit a report to Congress no later than July 1,
2012, that details the process developed to ensure coordination of the different health information
technology program payments. '

Conference Agreement

The Conference agreement mirrors both the House-passed and Senate-passed bills.
Across all eligible provider categories, the conference agreement provides Medicaid incentives
towards the use of certified EHR technology based on a provider’s involvement in the Medicaid
program or other care for the uninsured and low-income populations. In addition to payment
incentives for eligible professionals and hospitals contained in both bills, the agreement also
provides for expanded funding to pediatricians, federally qualified health clinics (FQHCs), rural
health clinics (RHCs), and physician assistants in physician assistant-led rural health clinics.

.Speciﬁcally, eligible pediatricians with 20 to 30 percent patient volume attributable to
patients receiving assistance through Medicaid would be eligible to receive up to two-thirds of the



amount of cligible professionals with 30 percent patient volume attributable to such individuals
(approximately $42,500 over a period of six years).

FFederally qualificd health centers and rural health clinics would be dble to count
additional paticnts towards the 30 percent qualifying threshold for Medicaid payments, including
Medicaid paticnts; individuals receiving assistance through the Children’s Health Insurance
Program; individuals receiving charity care; and individuals receiving care for which payment is
made on a sliding scale basis according to a paticnt’s ability to pay. In addition, FQIICs and
R1ICs would be paid an amount for the adoption and usc of certified LEHRs proportional to the
number of cligible professionals practicing predominantly in such settings according to the
payment amounts determined for other eligible professionals (typically, up to $63,750 in federal
contributions over a period of six ycars).

Additionally, the conference agreement provides that physician assistants practicing in
RIICs and FQUCs that are led by physician assistants may receive Medicaid payments related to
certified EHRs, provided that the facility meets the 30% facility threshold described above.

Like both the louse-passed and Senate-passed bills, the conference agreement provides
for up to $63,750 in federal contributions towards the adoption, implementation, upgrade,
maintenance, and operation of certified EHR technology for eligible professionals. Up to 85% of
$25,000, or $21,250, subject to a cap on average allowable costs, would be provided to eligible
professionals to aid in adopting, implementing, and upgrading certified EHR systems. And up to
85% of $10,000, or $8,500, would be provided to eligible professionals for purposes of opcration
and maintenance of such systems over a period of up to 5 years.

Payments to hospitals would be limited to amounts analogous to those specified for
eligible hospitals in Medicare in Section 4102. The payment limit for such hospitals is calculated
as a base amount plus an amount related to the total number of discharges for such a hospital.
The hospital’s patient share attributable to Medicaid is then multiplied by that amount to calculate
the limit of the payment an eligible hospital can receive. Relative to both the House and Senate-
passed bills, the conference agreement provides additional specificity on the spending limitations
for eligible hospitals in Medicaid. States may not pay more than 50% of the aggregate amount to
a hospital in any year, and must spread payments to hospitals out over at least three years
(contingent on demonstration of meaningful use of certified electronic health records).

Like both the House-passed and Senate-passed bills, the conference agreement prohibits
payments to hospital-based professionals (because such professionals are generally expected to
use the EHR system of that hospital). This policy does not disqualify otherwise eligible
professionals merely on the basis of spme association or business relationship with a hospital.
Common examples of such arrangements include professionals who are employed by a hospital
to work in an ambulatory care clinic or billing arrangements in which physicians submit claims to
Medicare together with hospitals or other entities. The conference agreement clarifies that this
test will be based on the setting in which a provider furnishes services rather than any billing or
employment arrangement between a provider and hospital or other provider entity.

The agreement requires coordination of payments to eligible professionals with Medicare
payments under sections 1848(0) and 1853(1) in order to assure no duplication of funding. The
provision requires that such coordinatjon include, to the extent practicable, a data matching
process between State Medicaid agencies and the CMS using national provider numbers. The
Congress intends that such process be used to identify providers who have received funding from
either Medicare or Medicaid so as to prevent such providers from accessing incentives in the
other program. :

'



Medicaid Nursing Home Grant Program. (House bill Sec. 4322)
Current Law

No provision.
House Bill

‘I'he House bill would authorize the appropriation of $600, to remain available until
expended, for the Secretary to establish a Medicaid grant program for the purposc of making
incentive payments, through States, to nursing facilities to encourage the meaningful use of
certificd EHR technology in nursing facilitics. The program would require nursing facilitics to
engage in quality improvement programs in addition to demonstrating meaningful use of certified
EHR technology. The Secretary would be authorized to award grants to not more than 10 states.
Incentive payments would cover up to 90% of a facility's EHR adoption and opcration costs.

Senate Bill
No provision.
Conference Agreement

No provision.

Subtitle E—Miscellaneous Medicare Provisions

Moratoria on Certain Medicare Regulations. (House bill Sec. 4501; Senate bill
Sec. 4204; Conference agreement Sec. 4301)

(a) Delay in Phase out of Medicare Hospice Budget Neutrality Adjustment Factor During Fiscal
Year 2009

Current Law

The prospective payment methodology for hospice was established in 1983. This
prospective payment system (PPS) pays hospices according to the general type of care provided
to a beneficiary on a daily basis. This rate attempts to adjust for geographic differences through
a wage index adjustment. The current hospice wage index methodology was implemented in
1997 through the rule making process. The hospice wage index is updated annually and based
upon the most current hospital wage data and any changes to the Office of Management and
Budget’s (OMB) Metropolitan Statistical Areas (MSA) definitions. Prior to this date, the wage
adjustment used a hospice wage index based upon 1981 hospital data collected by the Bureau of
Labor Statistics (BLS). The change in 1997 was intended to improve the data used to account for
disparities in geographic location andiimprove accuracy, reliability, and equity of Medicare
payments to hospices across the country.

When the data source used to adjust hospice payments for differences in the cost of labor
across geographic area was changed in 1997 from the BLS data to the hospital wage data, a
budget neutrality adjustment factor (BNAF) was instituted as part of the payment system. The
BNAF prevents participating hospices from experiencing reductions in total payments as a result
of the wage data change. The BNAF increases payments to those hospices that would otherwise
experience a payment reduction by boosting hospice payments to these providers by amounts that
would make overall payments budget neutral to the levels they would have received had the BLS
based wage adjustment data been used. On August 8, 2008, ina final rule, published by HHS, the
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BNAF would be phased-out over three years, beginning with a 25% reduction in FY2009, an




additional 50% reduction (totaling 75%) in FY2010, and a final 100%, or climination, in
FY2011. The phasc-out of the BNAF went into cffect on October 1, 2008.

House Bill

‘The House bill would require that the Secretary not phasc-out or climinate the budget
neutrality adjustment factor before October 1, 2009. The hospice wage index used for FY2009
would be recomputed as if there had been no reduction in the budget neutrality factor.

Senate Bill
No provision.
Conference Agreement,
The Conference Agreement recedes to the House provision. The Conferees do not

anticipatc extending this provision as they expect the hospice community to seck a permanent fix
in the annual rulemaking cycle for Medicare hospice payments.

(h) Non-Application of Phased-Out Indirect Medical Education (IME) Adjustment Factor for
Fiscal Year 2009

Current Law

Mcdicare sets separate per discharge payment rates to cover the costs for depreciation,
interest, rent and other property-related expenses in acute carc hospitals. Due to a regulatory
change implemented by the Center for Medicarc and Medicaid Services (CMS), Medicare’s
indirect medical education (IME) adjustment in its capital inpatient prospective payment system
(IPPS) is scheduled to be phased out over a 2-year period starting in FY2009. In FY2009,
teaching hospitals will receive half of the IME adjustment in Medicare’s capital IPPS; in FY2010
and in subsequent years, the capital IME adjustment will be eliminated.

House Bill

The FY2009 adjustment to 50% of the capital IME adjustment would not be
implemented. Medicare payments would be recomputed for discharges after October 1, 2008. The
elimination of capital IME in FY2010 would not be affected. To implement this provision,
$2 million would be transferred from Medicare’s Federal Hospital Insurance Trust Fund into the
CMS Program Management Account for FY2009.

Senate Bill

The Senate bill includes the same IME adjustment provision, but without implementation
funding.

Conference Agreement

The Conference Agreement recedes to the House provision. The Conferees do not
anticipate extending this provision as they expect the hospital community to seek a permanent fix
in the annual IPPS rulemaking cycle. :

Long-term Care Hospital Techhical Corrections. (House bill Sec. 4502;
Conference agreement Sec. 4302)

Current Law



Long-term carc hospitals (1.TCHs) are generally defined as hospitals that have an average
Medicare inpatient length of stay greater than 25 days. LTClHs are designed to provide extended
medical and rehabilitative care for patients who are clinically complex and have multiple acute or
chronic conditions,

Starting October 1, 2004, CMS established limits on the number of discharged Mecdicare
paticnts that an LTCH hospital-within-hospital (Hiwl) or satellite LTCH could admit from its co-
located host hospital. In general, CMS applicd a payment adjustment for discharges in excess off
a4 25% threshold that an LTCH HwH or satellite admitted from its co-located host hospital. After
that threshold had been reached, generally, the LT'CH would receive a lower payment for
subsequent patient admissions that had been discharged from the host hospital. The adjustiment
was not applied to “grandfathered” 1wlls or “grandfathered™ L'TCH satellites. Beginning in rate
year 2008, CMS extended the 25% threshold payment adjustment for discharges from co-located
host hospitals to grandfathered HwHs and LTCII satellite facilities. CMS also extended the 25%
threshold payment adjustment to LTCH discharges admitted from hospitals with which the LTCIHI
or satellite facility was not co-located, also referred to as freestanding LTClIs. The regulatory
policy sctting forth the payment adjustment policy for referrals from co-located hospitals is in 42
CFR 412.534. The regulatory policy setting forth the payment adjustment policy for referrals
from non-co-located hospitals is in 42 CFR 412.536.

The Medicare, Medicaid and SCHIP Extension Act of 2007 (MMSEA) provided for a
three-year dclay for grandfathered .TCH HwHs of the 25% threshold for discharges admitted
from a co-located host (42 CFR 412.534). MMSEA also provided for a three-year delay for
grandfathered LTCH HwHs and freestanding L.TCHs of the 25% threshold payment adjustment
for referrals from non-co-located hospitals (42 CFR 412.536). These provisions in MMSEA
became effective for cost reporting periods beginning on or after December 29, 2007.

MMSEA also increased the patient percentage thresholds from 25% to 50% for certain
LTCH HwH and non-grandfathered satellite discharges admitted from a co-located hospital (CFR
412.534), and from 50% to 75% for certain LTCH HwH and satellite discharges admitted froma
co-located rural, MSA-dominant, or urban single hospital for a three-year period. These
provisions were effective for cost reporting periods beginning on or after December 29, 2007.

MMSEA provided a three-year moratorium on new LTCHs or satellite LTCHs, with
exceptions for an LTCH that, as of the date of enactment: (1) began its qualifying payment period
as an LTCH; (2) had binding written agreements and had expended a certain percent of estimated
cost or dollar amount for the purpose of construction, renovation, lease or demolition; and, (3)

- had an approved certificate of need from a State where one is required.

House Bill

The House bill would align the start date of the three-year delay in the implementation of
the 25% patient threshold adjustment for referrals from non-co-located facilities for freestanding
LTCHs and grandfathered HwHs with the original effective date for the phase-in of this
regulatory policy. This new effectiveidate is July 1, 2007. The bill also would align the start
date of the three-year delay in the implementation of the 25% patient threshold for referrals from
co-located hospitals with the original effective date for the phase-in of this regulatory policy (at
42 CFR 412.534(g)). The new effective date is October 1, 2007. For grandfathered LTCH
satellite facilities, the effective date is July 1, 2007.

The bill would clarify that the 3-year delay from the 25% threshold policy for referrals
from non-co-located facilities applies to LTCH or LTCH satellites that are co-located with an
entity that is a provider-based, off-campus location of a subsection (d) hospital which did not
provide 1886(d) services at the off-campus location. It also clarifies that grandfathered satellite



fucilitics receive the same reliet as non-grandfathered satellites from 42 CFR 412,534 pertiming

to applicable paticnt pereentage thresholds.
“The bill would clarify that the exception from the LTCH moratorium applies to LTCHs
with certificates of need for bed expansions prior to date of enactment but no carlicr than April 1,

2008.
Senate Bill
No provision,

Conference Agreement

The Conference Agreement recedes to the House provision,



Title V-STATE FISCAL RELIEF

Sec. 5000. Purposes (Sec. 5000 of the Senate Bill)

Current Law
No provision.
House Bill
No provision.
Senate bill

The Scnate bill sets forth the purposes of the State Fiscal Relief title as: (1) to provide fiscal
relief to states in a period of economic downturn, and (2) to protect and maintain statec Medicaid
programs during a period of economic downturn, including by helping to avert cuts to provider
payment rates and benefits or services, and to prevent constrictions of income cligibility
requirements for such programs, but not to promote increases in such requirements.

Conference Agreement

The conference agreement follows the Senate bill.

Sec. 5001. Temporary increase of Medicaid FMAP (Sec. 5001 of the House Bill; Sec. 5001
of the Senate Bill)

Current Law

The federal medical assistance percentage (FMAP) is the rate at which states are reimbursed by
the federal government for most Medicaid service expenditures. It is based on a formula that .
provides higher reimbursement to states with lower per capita incomes relative to the national
average (and vice versa); it has a statutory minimum of 50% and maximum of 83%. Exceptions
to the FMAP formula have been made for certain states and situations. For example, the District
of Columbia’s Medicaid FMAP is set in statute at 70%, and the territories have FMAPs set at
50% (they are also subject to federal spending caps). During the last economic downturn under
the Jobs and Growth Tax Relief Reconciliation Act of 2003 (P.L. 108-27), all states received a
temporary increase in Medicaid FMAPs for the last two quarters of FY2003 and the first three
quarters of FY2004 as part of a fiscal relief package. In addition to Medicaid, the FMAP is used
in determining the federal share of certain other programs (e.g., foster care and adoption
assistance under Title IV-E of the Social Security Act) and serves as the basis for calculating an
enhanced FMAP that applies to the Children’s Health Insurance Program.



House Bill

The House bill provides a temporary adjustment FMAP during a recession adjustment period
that begins with the (irst quarter of FY2009 and runs through the lirst quarter of FY2011, The
House provision would hold all states harmless (rom any scheduled decline in their regular
FMAPs, provide all states with an across-the-board increase ol 4.9 percentage points, and
provide high unemployment states with an additional increase. It would also allow cach territory
to choose between an FMAP increase of 4.9 percentage points along with a 10% increase in its
spending cap, or its regular FMAP along with a 20% increase in its spending cap. It is estimated
that the House provision would provide about half of its spending via the hold harmless and
across-the-board increases. and about half via the unemployment-related increase which is
targeted (o the states hit hardest by job loss.

States would be evaluated on a quarterly basis for the additional unemployment-related FMAP
increase, which would equal a percentage reduction in the state share. The percentage reduction
would be applied to the state share after the hold harmless increase and before the 4.9 percentage
point increase. For example, after applying the 4.9 point increase provided to all states, a state
with a regular FMAP of 50% (state share of 50%) would have an FMAP of 54.90%. If the state
share were further reduced by 6%, the state would receive an additional FMAP increase of 3
points (50 * 0.06 = 3). The state’s total FMAP increase would be 7.9 points (4.9 +3 =7.9),
providing an FMAP of 57.90%.

The additional unemployment-related FMAP increase would be based on a state’s
unemployment rate in the most recent 3-month period for which data are available (except for
the first two and last two quarters of the recession adjustment period, for which the 3-month
period would be specified) compared to its lowest unemployment rate in any 3-month period
beginning on or after January 1, 2006. The criteria would be as follows:

o unemployment rate increase of at least 1.5 but less than 2.5 percentage points = 6%
reduction in state share;

o unemployment rate increase of at least 2.5 but less than 3.5 percentage points = 12%
reduction in state share; and '

o unemployment rate increase of at least 3.5 percentage points = 14% reduction in state
share.

If a state qualifies for the additional unemployment-related FMAP increase and later has a
decrease in its unemployment rate, its percentage reduction in state share could not decrease until
the fourth quarter of FY2010 (for most states, this corresponds with the first quarter of
SFY2011). If a state qualifies for the additional unemployment-related FMAP increase and later
has an increase in its unemployment rate, its percentage reduction in state share could increase.

The full amount of the temporary FMAP increase would only apply to Medicaid (excluding
disproportionate share hospital payments). A portion of the temporary FMAP increase (hold
harmless plus 4.9 percentage points) would apply to Title IV-E foster care and adoption
assistance. States would be required to maintain their Medicaid eligibility standards,
methodologies, and procedures as in effect on July 1, 2008, in order to be eligible for the
increase. They would be prohibited from depositing or crediting the additional federal funds paid
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as a result of the temporary FMAP increase 1o any reserve or rainy day fund. States would also
be required to ensure that local governments do not pay a larger percentage of the state’s
nonfederal Medicaid expenditures than otherwise would have been required on September 30,
2008.

Senate Bill

Similar to the House provision, the Senate provision would hold all states harmless from any
decline in their regular FMAPs. However, it would provide a larger across-the-board increase of
7.6 percentage points and a smaller unemployment-related increase. It would apply the 7.6
percentage point increase and raise the territories’ spending caps in the territories by 15.2%. It s
estimated that the Senate provision would provide about 80% of its spending via the hold
harmless and across-the-board increases, and about 20% via the unemployment-related increase.

As in the House provision, the Senate provision would calculate the unemployment-related
increase as a percentage reduction in the state share. However, the percentage reduction would
be applicd to the state share after both the hold harmless increase and the across-the-board
increase of 7.6 percentage points. The Senate provision would evaluate states based on the same
unemployment data, except that it would not specify the three-month period to be used for the
first two and last two quarters of the temporary FMAP increase. The criteria would be as
follows: unemployment rate increase of at least 1.5 but less than 2.5 percentage points = 2.5%
reduction in state share; increase of at least 2.5 but less than 3.5 percentage points = 4.5%
reduction; increase of at least 3.5 percentage points = 6.5% reduction. Like the House provision,
a state’s percentage reduction could increase over time as its unemployment rate increases, but it
would not be allowed to decrease until the last quarter of FY2010.

Unlike the House provision, the Senate provision would not apply the temporary FMAP increase
to expenditures for individuals who are eligible for Medicaid because of an increase in a state’s
income eligibility standards above what was in effect on July 1, 2008. It would also prohibit
states from receiving the temporary increase if they are not in compliance with existing
requirements for prompt payment of health care providers under Medicaid and would extend this
requirement to nursing facilities. States would be required to report to the Secretary of HHS on
their compliance with such requirements. Otherwise, the Senate provision is similar to the House
provision.

Conference Agreement

The conference agreement follows the Senate bill with modifications. The across-the-board
increase in FMAP would be 6.2 percentage points. The reductions in state share for states with
increases in unemployment rates would be 5.5%, 8.5%, and 11.5%. These percent reductions
would be applied against the state share after the hold harmless reduction and after an across-the-
board increase of 3.1 percentage points. Each territory would be allowed to choose between an
EMAP increase of 6.2 percentage points along with a 15% increase in its spending cap, or its
regular FMAP along with a 30% increase in its spending cap. It is estimated that the conference
agreement would provide about 65% of its spending via the hold harmless and across-the-board
increases, and about 35% via the unemployment-related increase.
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The conference agreement would also prohibit states from receiving the temporary increase if
they are not in compliance with existing requirements for prompt payment of practitioners under
Medicaid and would extend this requirement to nursing facilities and hospitals. States would be
required 1o report 1o the Scerctary of HHS on their compliance with such requirements.

Sec. 5001(£)(2). Compliance with prompt pay requirements (Sec. 3304 of the Senate Bill)

Current Law

Under SSA Sce. 1902(a)(37)(A) states are to reimburse providers for services within 30 days of
the receipt of a reimbursement claim. State Medicaid programs are to reimburse providers for
90% of claims submitted for payment within 30 days of reccipt of the claim. Medicaid also is to
process and pay 99% of claims within 90 days from the date of receipt of such claims. These
requirements allow states additional time to process claims that are inaccurate, incomplete, or
otherwise can not be processed in a timely manner.

House Bill

No provision.

Senate Bill

Under this provision, for states to qualify for the temporary enhanced FMAP funding under
section 5001, states would have to meet current prompt payment requirements under section
1902(a)(37)(A), as well as a temporary extension of those requirements to nursing facilities,
which are not currently subject to the prompt pay requirements in title XIX.

Conference Agreement

The conference agreement follows the Senate bill with modifications to the reporting
requirements, to temporarily extend application of the prompt pay requirements to hospitals, and

to provide a grace period before states become ineligible for increased FMAP as a result of
failure to comply with the requirements as relate to nursing facilities and hospitals.
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Sec. 5002. Temporary increase in DSH allotments during recession (Sec. 5006 of the House
Bill; Sec. 5002 of the Seaate Bill)

Current Law

Medicaid law requires that states make Medicaid payment adjustments for hospitals that serve a
disproportionate share of low-income patients with special needs. Payments to these hospitals
known as disproportionate share hospital (DSH) payments, are specifically defined in Medicaid
law. They are subject to aggregate annual state-specific limits on federal financial participation.
States are required to provide an annual report to the Secretary describing the payment
adjustments made to cach DSH hospital.

House Bill

This provision would increase states’ FY2009 annual Disproportionate Share Hospital (DSH)
allotments by 2.5% above the allotment they would have received in FY2009 under current law.
In addition, states’ DSH allotments in FY2010 would be equal to the FY2009 DSH allotment
(with the adjustment) increased by 2.5%. After FY2010, states’ annual DSH allotments would be
determined as under current law. If, under current law, states’ annual DSH allotments are higher
in either FY 2009 or FY 2010 than they would have been with the 2.5% adjustment, then states
would receive the higher DSH allotments without the recession adjustment.

Senate Bill

Under this provision, states that reported to the Health and Human Services Secretary, as of
August 31, 2009, FY2006 total (federal and state) DSH allotments of less than 3% of the state’s
total state plan medical assistance expenditures would receive special DSH allotments
established under the Medicare Modernization Act of 2003 (MMA, P.L. 108-391). This new
provision may affect the number of states that are determined to be low-DSH states since the
provision would rely on a different base year than that used under MMA. Under this provision,
low-DSH states would receive the following revised DSH allotments:

e for FY2009, the DSH allotment would be the FY2008 DSH allotment increased by
16%;

e for FY2010, the DSH allotment would be the FY2009 DSH allotment increased by
16%:;

o for the first quarter of FY2011(through December 31, 2010), the DSH allotment
would be % of the DSH allotment for FY2010 increased by 16%;

o for the remainder of FY2011 (January 1, 2011-September 30, 2011), the DSH
allotment would be % of the FY2010 DSH allotment for each qualified state without
the changes contained in this provision;

o for FY2012, qualified states’ DSH allotments would be FY2010 DSH allotment (as if
this provision had not been enacted);

e for FY2013 and subsequent years, qualified states would receive the DSH allotment
for the previous fiscal year with an inflation adjustment, as described in the Social
Security Act (SSA), Section 1923(£)(5).
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Conference Agreement

The conference agreement follows the House provision.

Sec. 5003. Moratoria on certain Medicaid final regulations (Sec. 5002 of the House Bill;
Sec. 5002 of the Senate Bill)

Current Law

I 2007 and 2008, the Centers for Medicare and Medicaid Services (CMS) issued seven
Medicaid regulations that generated controversy during the 1 10th Congress. To address concerns
with the impact of the regulations, Congress passed a law that imposed moratoria on six of the
Medicaid regulations until April 1, 2009 (excluding the rule on outpaticnt hospital facility and
clinic services). The seven Medicaid regulations covered the following Medicaid areas:

¢ Graduate Medical Education,

e Cost Limit for Public Providers,
¢ Rehabilitation Services,

o Targeted Case Management,

¢ School-Based Services,

e Provider Taxes, and

e Outpatient Hospital Services.

House Bill

This provision would extend the moratoria on the first six regulations beyond April 1, 2009,
when the current moratoria expire, to July 1, 2009. The regulations covered under the extension
would include: (1) Graduate Medical Education, (2) Cost Limit for Public Providers, (3)
Rehabilitative Services, (4) Targeted Case Management, (5) School-Based Services, and (6)
Provider Taxes. In addition, this provision would specifically prohibit the Health and Human
Services Secretary from taking any action until after June 30, 2009 (through regulation,
regulatory guidance, use of federal payment audit procedures, or other administrative action,
policy, or practice, including Medical Assistance Manual transmittal or state Medicaid director
letter) to implement a final regulation covering Outpatient Hospital facility services.

Senate Bill

No provision.

Conference Agreement

The conference agreement follows the House bill with a modification limiting the application of

the moratoria to the four regulations that have been published as final: (1) Targeted Case
Management, (2) School-Based Services, (3) Provider Taxes, and (4) Outpatient Hospital
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Services. ‘The conference agreement also states the sense of the Congress that the Sceretary of
HEHS should not promulgate as final the proposed regulations relating to Graduate Medical
Education, Cost Limit for Public Providers, and Rehabilitative Services.

Secc. $004. Extension of transitional medical assistance (TMA) (Sec. 5003 of the House Bill;
Sec. 3101 of the Senate Bill)

Current Law

States are required to continue Medicaid benefits for certain low-income familics who would
otherwisc lose coverage because of changes in their income. This continuation is called
(ransitional medical assistance (TMA). Federal law permanently requires four months of TMA
for families who lose Medicaid cligibility due to increased child or spousal support collections,
as well as those who lose eligibility due to an increase in earned income or hours of employment.
However, Congress expanded work-related TMA under Section 1925 of the Social Security Act
in 1988, requiring states to provide at least six, and up to 12, months of coverage. Since 2001,
these work-related TMA requirements have been funded by a series of short-term extensions,
most recently through June 30, 2009.

To qualify for work-related TMA under Section 1925, a family must have received Medicaid in
at least three of the six months preceding the month in which eligibility is lost and have a
dependent child in the home. During the initial 6-month period of TMA, states must provide the
same benefits the family was receiving, although this requirement may be met by paying a
family’s premiums, deductibles, coinsurance, and similar costs for employer-based health
coverage. An additional 6-month extension of TMA (for a total of up to 12 months) is available
for families who continue to have a dependent child in the home, who meet reporting
requirements, and whose average gross monthly earnings (less work-related child care costs) are
below 185% of the federal poverty line. States may impose a premium, limit the scope of
benefits, and use an alternative service delivery system during the second six months of TMA.

House Bill

The provision would extend work-related TMA under Section 1925 for 18 months through
December 31, 2010. The provision also would give States the flexibility to extend an initial
eligibility period of 12 months of Medicaid coverage to families transitioning from welfare to
work, in which case the additional 6-month extension would not apply. The House bill also
gives states the option of waiving the requirement that a family must have received Medicaid in
at least three of the last six months in order to qualify.

Under the House provision, states would be required to collect and submit to the Secretary of
Health and Human Services (and make publicly available) information on average monthly
enrollment and participation rates for adults and children under work-related TMA; states would
also be required to collect and submit information on the number and percentage of children who
become ineligible for work-related TMA, but who continue to be eli gible under another
Medicaid eligibility category or who are enrolled in the Children’s Health Insurance Program.
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Senate Bill
The Scnate bill is the same as the House bill.
Conference Agreement

The conference agreement follows the House and Senate bills.

Sec. 5005. Extension of the qualifying individual (QI) program (Sec. 3201 of the Senate Bill)

Current Law

Certain low-income individuals who are aged or have disabilitics, as defined under the
Supplemental Security Income (SS1) program, and who are eligible for Medicare, are also
cligible to have their Medicare Part B premiums paid for by Mcdicaid under the Mcdicare
Savings Program (MSP). Eligible groups include Qualified Medicare Beneficiaries (QMBs),
Specified Low-Income Mcdicare Beneficiaries (SLMBSs), and Qualifying Individuals (QIs).
QMBs have incomes no greater than 100% of the federal poverty level (FPL) and assets no
greater than $4,000 for an individual and $6,000 for a couple. SLMBs meet QMB criteria, except
that their incomes are greater than 100% of FPL but do not exceed 120% FPL. QIs meet the
QMB criteria, except that their income is between 120% and 135% of FPL. Further, they are not
otherwise eligible for Medicaid. The QI program is currently slated to terminate December 2009.

In general, Medicaid payments are shared between federal and state governments according to a
matching formula. Unlike the QMB and SLMB programs, the QI program is paid 100% by the
federal government from the Part B Trust fund. The total amount of federal QI spending is
limited each year and allocated among the states. States are required to cover only the number of
people that would bring their annual spending on these population groups to their allocation
levels. For the period beginning on January 1, 2009 and ending on September 30, 2009, the total
allocation amount for all states was $350 million. For the period that begins on October 1, 2009
and ends on December 31, 2009, the total allocation is $150 million.

House Bill
No provision.
Senate Bill

This provision would extend the QI program an additional year from December 2009 to
December 2010. It establishes specific funding limits: '

e from January 1, 2010, through September 30, 2010, the total allocation amount would
be $412.5 million, and

e from October 1, 2010, through December 31, 2010, the total allocation amount would
be $150 million.
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Conference Agreement

The conference agreement follows the Senate bill.

Sec. 5006(a), (b), (¢). Protections for Indians under Medicaid and CHIP (Sec. 5004 of the
House Bill; Sec. 3301 of the Senate Bill)

Current Law

Premiums and Cost Sharing. In Medicaid, premiums and enroliment fces generally are
prohibited for most beneficiaries. Nominal premiums and cnrollment fees specified in
regulations may be imposed on selected groups (e.g.. medically needy, certain families
qualifying for transitional Medicaid, pregnant women and infants with income over 150% FPL).
Premiums and cnrollment fees can exceed these nominal amounts for other sclected groups (¢.g.,
certain workers with disabilities and individuals covered under Section 1115 demonstrations).

Service-related cost-sharing (e.g., deductibles, copayments, co-insurance) is prohibited for
selected groups (e.g., children under 18, pregnant women) and for selected benefits (e.g., hospice
care, emergency services, family planning services and supplies). For most other groups and
services, nominal cost-sharing amounts specified in regulations may be applied at state option.
For other selected groups (e.g., workers with disabilities and individuals covered under Section
1115 demonstrations), cost-sharing can exceed nominal amounts.

The Deficit Reduction Act of 2005 (P.L. 109-171) added a new Medicaid state option for
alternative premiums and cost-sharing for certain subgroups. Applicable maximum amounts vary
by income level (as a percent of the federal poverty level). Special rules apply to prescription
drugs and to non-emergency services provided in hospital emergency rooms.

Indians are not explicitly exempted from cost-sharing and premium charges in Medicaid. When
an Indian Medicaid beneficiary receives services from a contract health services (CHS) provider,
Medicaid pays for the service. Any copayment that Medicaid does not pay must be paid by the
Indian Health Service (IHS) or the Tribe from its CHS budget, since the CHS provider may not
bill the Indian patient. The practical effect of this is simply to reduce the amount of appropriated
funds available for health care from IHS or CHS for Tribes that already lack sufficient resources.
CHIP programs are already prohibited from imposing cost-sharing on eligible Indians.

Eligibility Determinations under Medicaid and CHIP. The federal Medicaid statute defines
more than 50 eligibility pathways. For some pathways, states are required to apply an assets test.
For other pathways, assets tests are a state option. When assets tests apply, some pathways give
states flexibility to define specific assets that are to be counted and which can be disregarded.
For other pathways, primarily for people qualifying on the basis of having a disability or who are
elderly, assets tests are required. States generally follow asset guidelines specified for the
Supplementary Security Income (SSI) program. Medicaid also defines the rules for the counting
of certain assets. Under SSI law, several types of assets are excluded, including: (1) any land
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held in trust by the United States for a member of a federally-recognized tribe, or any land held
by an individual Indian or tribe and which can only be sold, transferred, or otherwise disposed of
with the approval of other individuals, his or her tribe, or an agency of the federal government;
and (2) certain distributions (including land or an interest in land) received by an individual
Alaska Native or descendant of an Alaska Native from an Alaska Native Regional and Village
Corporation pursuant to the Alaska Native Claims Scttlement Act. Most other property is
required to be counted. There is no similar provision in current CHIP law.

Estate Recovery. The Omnibus Budget Reconciliation Act of 1993 requires all states to recover
property and asscts of deccased Medicaid beneficiaries for the cost of certain services provided
by Medicaid. At a minimum, states must seck recovery for certain services provided, including
nursing home care, services provided by an intermediate care facility for the mentally retarded or
other similar medical institutions, and Medicaid payments to Medicare for cost-sharing related
benefits. The state has discretion to recover further asscts to cover the costs for all Medicaid
services provided to the beneficiary. The state also has the authority to grant an exemption if the
recovery would place undue hardship against the estate. The Sccretary specifies the standards
for a state hardship waiver for Medicaid estate recovery purposes.

House Bill

Premiums and Cost Sharing. The provision would specify that no enrollment fee, premium or
similar charge, and no deduction, co-payment, cost-sharing, or similar charge shall be imposed
against an Indian who receives Medicaid-coverable services or items directly from the Indian
Health Service (IHS), an Indian Tribe (IT), Tribal Organization (TO), or Urban Indian
Organization (UIO), or through referral under the contract health services (CHS) program. In
addition, Medicaid payments due to the IHS, an IT, TO, or UIO, or to a health care provider
through referral under the CHS program for providing services to a Medicaid-eligible Indian,
could not be reduced by the amount of any enrollment fee, premium or similar charge, as well as
any cost-sharing or similar charge that would otherwise be due from an Indian, if such charges
were permitted. A rule of construction would specify that nothing in this provision could be
construed as restricting the application of any other limitations on the imposition of premiums or
cost-sharing that may apply to a Medicaid-enrolled Indian. This language would also add
Indians receiving services through Indian entities to the list of individuals exempt from paying
premiums or cost-sharing under the DRA option for alternative premiums and cost-sharing under
Medicaid. The effective date of this provision would be October 1, 2009.

Eligibility Determinations under Medicaid and CHIP. The provision would prohibit
consideration of four different classes of property from resources in determining Medicaid
eligibility of an Indian. These classes include: (1) property, including real property and
improvements, that is held in trust (subject to federal restrictions or otherwise under the
supervision of the Secretary of the Interior), located on a reservation, including any federally
recognized Indian Tribes reservation, Pueblo, or Colony, including former reservations in
Oklahoma, Alaska Native regions established by the Alaska Native Claims Settlement Act
(ANCSA), and Indian allotments on or near a reservation as designated and approved by the
Bureau of Indian Affairs; (2) for any federally recognized Tribe not described in the first class,
property located within the most recent boundaries of a prior federal reservation; (3) ownership
interests in rents, leases, royalties, or usage rights related to natural resources, including
extraction of natural resources or harvesting of timber, other plants and plant products, animals,
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fish, and shellfish, resulting from the exercise of federally protected rights; and (4) ownership
interest in or usage rights to items not covered in the previous classes that have unique religious,
spiritual, traditional, or cultural significance or rights that support subsistence or a traditional life
style according to applicable tribal law or custom. This provision is modeled on the provisions
of the Centers for Medicare & Medicaid Services (CMS) State Medicaid Manual that exempt the
same type of Indian property from Medicaid estate recovery. The House bill would also apply
this new language to CHIP in the same manner in which it applics to Medicaid.

Estate Recovery. The provision would provide that certain income, resources, and property
would remain exempt from Medicaid estate recovery if they were exempted under Section
1917(b)(3) of the Social Sccurity Act (allowing the Secretary to specify standards for a state
hardship waiver of asset criteria) under instructions regarding Indian tribes and Alaskan Native

Villages as of April 1, 2003. The provision also would allow the Sceretary to provide for
additional estate recovery exemptions for Indians under Mcdicaid.

Senate Bill

Same as House bill, except that these provisions would sunset on December 31, 2010. The
Senate bill did not specify an effective date for the premiums and cost sharing provision,
meaning those provisions would take effect upon enactment.

Conference Agreement

The conference agreement follows the Senate bill with modifications for the provisions to be
permanently effective July 1, 2009.

Sec. 5006(d). Rules applicable under Medicaid and CHIP to managed care entities with
respect to Indian enrollees and Indian health care providers and Indian managed care
entities (Sec. 3302 of the Senate Bill)

Current Law

Section 1903(m)(1) of Title XIX defines: (1) the term Medicaid managed care organization
(MCO), (2) requirements regarding accessibility of services for Medicaid MCO beneficiaries vis-
a-vis non-MCO Medicaid beneficiaries within the area served by the MCO; (3) solvency
standards in general and specific to different types of organizations; and (4) the duties and
functions of the Secretary with respect to the status of an organization as a Medicaid MCO.

Section 1905(t) of Title XIX defines another type of managed care arrangement called primary
care case management (PCCM). Under such arrangements, states contract with primary care
case managers who are responsible for locating, coordinating and monitoring covered primary
care (and other services stipulated in contracts) provided to all individuals enrolled in such
PCCM programs.

Title XIX contains a number of additional provisions regarding managed care under Medicaid.
Section 1932(a)(5) specifies rules regarding the provision of information about managed care to
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beneficiaries and potential enrollees. Such information must be in an casily understood form,
and must address the following topics: (1) who providers are and where they are located, (2)
enrollee rights and responsibilities, (3) grievance and appeal procedures, (4) covered items and
services, (5) comparative information for available MCOs regarding benefits, cost-sharing,
service arca and quality and performance, and (6) information on beneflits not covered under
managed care arrangements. In addition, Section 1932(d)2)(B) requires managed care entitics
to distribute marketing matcrials to their entire service arcas.

Sections 1903(m) and 1932 provide cross-referencing definitions for the term “Medicaid
managed care organization.” Under Title XIX, section 1932(a)}(2)(C) stipulates the rules
regarding Indian enrollment in Medicaid managed care. A state may not require an Indian (as
defined in Section 4(¢) of the Indian Health Care Improvement Act (IHCIA) to enroll ina
managed care entity unless the entity is onc of the following (and only il such entity is
participating under the plan): (1) the IHS, (2) an IHP operated by an Indian tribe or tribal
organization pursuant to a contract, grant, cooperative agreement, or compact with the IHS
pursuant to the Indian Sclf-Determination Act, or (3) an urban IHP operated by a UIO pursuant
to a grant or contract with the IHS pursuant to Title V of IHCIA.

In general, Federally Qualified Health Centers (FQHCs) are paid on a per visit basis, using a
prospective payment system that takes into account costs incurred and changes in the scope of

services provided. Per visit payment rates are also adjusted annually by the Medicare Economic

Index applicable to primary care services. When an FQHC is a participating provider with a
Medicaid managed care entity (MCE), the state must make supplemental payments to the center
in an amount equal to any difference between the rate paid by the MCE and the per visit amount
determined under the prospective payment system.

House Bill
No provision.

Senate Bill

Under this provision, Medicaid managed care contracts with Managed Care Entities (MCEs) and

Primary Care Case Management (PCCMs) companies would be required to meet certain
conditions relating to access for Indian Medicaid beneficiaries in order to receive Medicaid
payments, including: ‘

e MCEs and PCCMs would need to demonstrate that the number of participating Indian
health care providers was sufficient to ensure timely access to covered Medicaid
managed care services for eligible enrollees, and

e MCEs and PCCMs would need to agree to pay Indian health care providers (IHPs) at
rates equal to the rates negotiated between these organizations and the provider
involved, or, if such a rate has not been negotiated, at a rate that is not less than the
level and amount of payment which the MCE or PCCM would make for services
rendered by a participating non-Indian health care provider.
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In addition, this provision would specily that MCLEs and PCCMs must agree 1o make prompt
payment, as required under Medicaid rules for all providers, to participating. Indian healthy care
providers, and states would be prohibited from waiving requirements relating to assurance that
payments are consistent with efficiency, cconomy, and quality.

Iurther, this provision would apply special payment provisions to certain Indian health care
providers that are Federally Qualified Health Centers (FQHCs). For non-participating Indian
FQHC's that provide covered Medicaid managed care services (o Indian MCE enrollees, the
MCE must pay a rate equal to the payment that would apply to a participating non-Indian FQHC.
When payments to such participating and non-participating providers by an MCE for services
rendered 1o an Indian enrollee with the MCE are less than the rate under the state plan, the state
must pay such providers the difference between the rate and the MCE payment. Likewise, if the
amount paid to a non-FQHC Indian provider (whether or not the provider participates with the
MCE) is less than the rate that applics under the state plan, the state must pay the difference
between the applicable rate and the amount paid by MCEs. Under this provision, Indian
Medicaid MCEs would be permitted to restrict enrollment to Indians and to members of specific
tribes in the same manner as IHPs may restrict the delivery of services to such Indians and tribal
members.

Finally, the provision would apply specific sections affecting Medicaid to the CHIP program,
including (1) Section 1932(a)(2)(C) in current law regarding enroliment of Indians in Medicaid
managed care (e.g., states cannot require Indians to enroll in a MCE unless the entity is the [HS,
certain [HPs operated by tribes or tribal organizations, or certain urban IHPs operated by Urban
Indian Organizations (UIOs), and (2) the new Section 1932(h) as described above.

Conference Agreement

The conference agreement follows the Senate bill with a modification deleting the sunset date
clarifying that Indian Medicaid MCEs would be permitted to restrict enrollment to Indians but
not to members of specific tribes, and clarifying access standards in states where there are no
Indian providers. The provision would be effective July 1, 2009.

Sec. 5006(e). Consultation on Medicaid, CHIP, and other health care programs funded
under the Social Security Act involving Indian Health Programs and Urban Indian
Organizations (Sec. 5005 of the House Bill; Sec. 3303 of the Senate Bill)

Current Law

There are no provisions in current Medicaid or CHIP statutes regarding a Tribal Technical
Advisory Group (TTAG) within the Centers for Medicare and Medicaid Services (CMS), the
federal agency that oversees the Medicare, Medicaid and CHIP programs. CMS currently
maintains a TTAG for consultation on matters relating to Indian health care, but it is not codified
in law.
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House Bill

The provision would require the Secretary to maintain within CMS a Tribal TAG, previously
established in accordance with requirements of a charter dated September 30, 2003, The
provision also would require that the TAG include a representative of the UIOs and ITIS. The
UIO representative would be deemed an clected official of a tribal government for the purposcs
of applying Section 204(b) of the Unfunded Mandates Reform Actof 1995, which exempts
clected tribal officials from the Federal Advisory Committee Act for certain meetings with
federal officials,

The provision would also require states in which one or more IHPs or UlOs provide health
services 1o establish a process for obtaining advice on a regular, on-going basis from designees
of IHPs and UIOs regarding Medicaid law and its dircet effects on those entitics. This process
must include secking advice prior to submission of state Medicaid plan amendments, waiver
requests or proposed demonstrations likely to directly affect Indians, IHPs, or UlOs. This
process may include appointment of an advisory panel and of a designee of IHPs and UIOs to the
Medicaid medical care advisory committee advising the state on its statc Medicaid plan. The
provision would also apply this new language to CHIP in the sume manner in which it applies to
Medicaid. Finally, the provision would prohibit construing these amendments as superseding
existing advisory committees, working groups, guidance or other advisory procedures
cstablished by the Secretary or any state with respect to the provision of health care to Indians.

Senate Bill

This provision is similar to the House provision. Both versions would require the Secretary to
maintain within CMS a Tribal Technical Advisory Group (TTAG), previously established in
accordance with requirements of a charter dated September 30, 2003. The provision also would
require that the TTAG include a IHS representative. Unlike the House bill, however, under this
provision in S.Amdt. 570, the TTAG also would include a representative of a national urban
Indian Health organization, rather than a representative of the UIOs. The non-application of
Federal Advisory Committee Act (FACA) would still hold for a representative of a national UIO.

Conference Agreement

‘The conference agreement follows the Senate bill with a modification deleting the sunset date.
The provision would be effective J uly 1, 2009.

Sec. 5007. Funding for oversight and implementation (Sec. 5004 of the Senate Bill)

Current Law

The Office of Inspector General (OIG) of the Department of Health and Human Services is
responsible for ensuring program integrity of over 300 programs in the Department, including
the Medicaid program. The OIG’s program integrity activities are funded through a combination
of discretionary appropriations and mandatory funding through the Health Care Fraud and Abuse
Control Program. The Centers for Medicare & Medicaid Services (CMS) in the Department of
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Health and Hluman Services administers the Medicaid program at the federal level. These
administrative activities are funded through discretionary appropriations,

House Bill
No provision,
Senate Bill

Under this provision, the Health and Human Services Office of the Inspector General (HEHS
0OIG) is to receive $31.25 mittion to ensure the proper expenditure of federal Medicaid funds.
These funds arc appropriated from any money in the Treasury not otherwise appropriated and are
available throughout the recession period (defined as October 1, 2008 through December 31,
2010). Amounts appropriated under this provision would be available until September 30, 2012,
without further appropriation, and would be in addition to any other amounts appropriated or
made available to HHS OIG.

Conference Agreement

The conference agreement follows the Senate bill with a modification. The funds for the
HHSOIG would be appropriated in FY2009 and would be available for expenditure until
September 30, 2011. The conference agreement would also appropriate $5 million in FY2009 to
CMS for the implementation and oversight of the state fiscal relief provisions relating to
Medicaid. These funds would remain available until expended.

Sec. 5008. GAO study and report regarding state needs during periods of national
economic downturn (Sec. 5005 of the Senate Bill)

Current Law
No provision.
House Bill
No provision.
Senate Bill

Under this provision, the Comptroller General of the United States, would study the current (as
of the date of enactment of the legislation) economic recession as well as previous national
economic downturns since 1974. GAO would develop recommendations to address states’ needs
during economic recessions, including the past and projected effects of temporary increases in
the federal medical assistance percentage (FMAP) during these recessions. By April 1, 2011,
GAO would submit a report to appropriate congressional committees that would include the
following:
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e Recommendations for modifying the national cconomic downturn assistance formula
for temporary Medicaid FMAP adjustments (a “countercyclical FMAPR™ as described
in GAO report number, GAQ-07-97), to improve the effectiveness of the
countercyclical FMAP for addressing states’ needs during national economic
downturns:

o  what improvements are needed to identify factors to begin and end the
application of a countercyclical FMAP;

o how to adjust the amount of a countercyclical FMAP to account for state
and regional variations; and

o how a countercyclical FMAP could be adjusted to better account for actual
Mecdicaid costs incurred by states during cconomic recessions.

o Analysis of the impact on states of recessions, including declines in private health
insurance benefits coverage; declines in state revenues; and maintcnance and growth
of caseloads under Medicaid, CHIP, or any other publicly funded programs that
provide health bencfits coverage 1o state residents.

Conference Agreement

The conference agreement follows the Senate bill.

Payment of Medicare liability to States as a result of the Special Disability Workload
Project (Sec. 5003 of the Senate Bill)

Current Law

No provision.

House Bill

No provision.

Senate Bill

Under this provision, within three months after enactment of this law, the Secretary, in
consultation with the Commissioner of Social Security, would negotiate an agreement on a
payment amount to be made to each state for the Medicare Special Disability Workload (SDW)

project. Payments to states would be subject to certain conditions:

states would waive the right to file or be a part of any civil action in any federal or
state court where payment was sought for liability related to the Medicare SDW
project;

states would release the federal government from any further claims for
reimbursement of state expenditures arising from the SDW project;
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o states that are parties to civil actions in any federal or state court secking
reimbursement for the SDW project, would be ineligible to receive payment under
this provision while such action is pending or if it is resolved in a state’s favor,

In negotiating with states, the Secretary and SSA Commissioner would use the most recent
federal data available, including estimates, to determine the amount of payment (o be offered to
cach state that elects to enter into an agreement with the Secretary. The payment methodology
would consist of the following factors:

o the number of SDW cases that were cligible for benefits under Medicare and the
month when these cases initially became cligible;

e the applicable non-federal share of Medicaid expenditures made by states during the
period these cases were eligible: and

e other factors determined appropriate by the Secretary and the SSA Commissioner in
consultation with states.

However, as a condition of payment under a negotiated agreement for SDW cases, states would
not be required to submit individual paid Medicaid claims data.

To make payments to states for the SDW project, $3 billion would be appropriated for FY2009
from money in the treasury not otherwise appropriated. Aggregate payments to states could not
exceed $3 billion. Payments to states would be provided within four months from the date of
enactment of ARRA. :

An SDW case would be defined as an individual determined by the SSA Commissioner to have
been eligible for benefits under Title II of the SSA for a period during which such benefits were
not provided to the individual and who was, during all or part of such period, enrolled in
Medicaid.

Conference Agreement

The conference agreement follows the House bill.
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TITLE VI = BROADBAND TECHNOLOGY OPPORTUNITIES PROGRAM
House Bill

Section 6001 of the House bill dirccts the National Telecommunications and Information
Administration ("NTIA") to develop and maintain a broadband inventory map of the
United States that identifies and depicts broadband service availability and capability
and directs the NTIA to make the map accessible on the NTIA’s website no later than 2
years after the date of enactment of this Act. It authorizes the creation of grant programs
for the deployment of wireless and wireline broadband infrastructure to be administered
by the NTIA. It also authorizes a state to submit a priority report to the NTIA that
identifies the geographic areas within that state that have greatest need for new or
additional telecommunications infrastructure. A state may not identify areas
encompassing more than 20% of that state’s population.

Section 6002 of the House bill authorizes the NTIA to award wireless deployment grants
and broadband deployment grants to eligible entities for the non-recurring costs of
deploying broadband infrastructure in qualified urban, suburban, and rural areas. Section
6002 directs the NTIA to seek to distribute wireless grants, to the extent possible, so that
25% of the available funds go to "unserved areas” for basic wireless voice services and
75% to "underserved areas” for advanced wireless broadband services. It also directs that
the NTIA shall seek to distribute broadband deployment grants, to the extent possible, so
that 25% of the available funds go to "unserved areas" for basic broadband services and
75% to "underserved areas” for advanced broadband services. Section 6002 directs the
NTIA to establish certain grant requirements, including that grant recipients are not
unjustly enriched by the program, adhere to the FCC's August 5, 2005, broadband
internet policy statement, operate networks on an open access basis, and adhere to a build
out schedule.

Section 6002 of the House bill sets forth the requirements of the grant application and
grant selection criteria. The NTIA is required to consider certain public policy goals
(e.g., public safety benefits and enhancement of computer ownership or literacy) before
awarding grants. It requires the NTIA to coordinate with the FCC and to consult with
other agencies as necessary. Section 6002 requires the NTIA to submit an annual report
to Congress assessing the impact of the grants on the policy objectives and criteria
contained in this Section and grants the NTIA authority to prescribe rules as necessary to
implement this Section. Section 6002 also contains definitions of terms used in this
Section, and directs the FCC to develop definitions for the terms unserved, underserved,
and open access.

Section 6002 defines “basic broadband service” as a service delivering data to the end
user at a speed of at least 5 megabits per second downstream and 1 megabit per second
upstream. The term “advanced broadband service” means a service capable of delivering
at least 45 megabits per second downstream and 15 megabits per second upstream. The
term advanced wireless broadband service means a service capable of delivering at least
3. megabits downstream and 1 megabit upstream.



Section 6003 of the House bill requires the FCC 1o, not later than one year after the date
of enactment of this section, develop and submit 1o Congress a report containing a
national broadband plan and specifics what the plan should include.

Senate Bill

Scction 201 of the Senate bill authorizes the NTIA to create a grant program entitled the
Broadband Tcchnology Opportunity Program to award competitive grants to State and
local governments, nonprofits, and public-privatc partnerships to: (1) accelerate
broadband deployment in unscrved and underserved arcas and to strategic institutions
that are likely to create jobs or provide significant public benefits; (2) increase sustained
broadband adoption; and (3) upgrade technology and capacity for public safety entities
and at public computing centers, which are a key source of access to the Internet for
lower income users, such as libraries and community colleges.

Section 201 gives the NTIA the authority to impose grant conditions with regard to
interconnection and nondiscrimination requirements that apply to facilities funded in part
by this program, regardless of who operates those facilities.

Section 201 also (1) imposes a 20 percent match requirement for grants, which may be
satisfied by the grant applicant or any third-party partnering with the grant applicant, and
may be waived only under special circumstances; (2) requires specific commitments from
grantees on scheduled progress for meeting the goals of the grant; (3) requires that grant
applications show that the proposed broadband deployment would not occur during the
grant period without this Federal investment; (4) requires quarterly reporting by any
entity receiving funds regarding how funds are spent and progress meeting the schedule,
as well as quarterly reporting to Congress by Federal agencies making grants regarding
how funds are being spent; (5) requires strong public transparency regarding how funds
are spent under the program and grantees’ progress fulfilling specific commitments to
deploy facilities, increase broadband adoption or deploy computer infrastructure; and (6)
empowers the NTIA to revoke funding in any case of misspending, and to recapture
funds in certain circumstances.

Conference Agreement

Summary
The Conference substitute retains the general structure and language of the Senate bill,
while incorporating a series of amendments related to the priorities of the House.

Section 6001. Section 6001 establishes the Broadband Technology Opportunities -
Program within the NTIA. The Conferees intend that the NTIA has discretion in
selecting the grant recipients that will best achieve the broad objectives of the program.
The Conferees also intend that the NTIA select grant recipients that it judges will best
meet the broadband access needs of the area to be served, whether by a wireless provider,
a wireline provider, or any provider offering to construct last-mile, middle-mile, or long



haul facilitics. The Conferces intend that the NTIA award grants serving all parts of the
country, including rural, suburban, and urban arcas. The Conferees intend that the NTIA
seek 10 ensure, 1o the extent practicable, that grant funds be uscd to assist infrastructure
investments that would not otherwise be made by the entity applying, or, secondarily, that
might not be made as quickly.

Part of the program is dirccted towards competitive grants for innovative programs (o
encourage sustainable adoption of broadband service in particular by vulncrable
populations. The Conferces note the success of such programs in scveral States, and
hope that these grantees will be involved in aggregating demand, cnsuring community
involvement, and fostering uscful technology applications, thereby stimulating cconomic
growth and job creation.

Eligible Entities. The Confercnce substitute creates a new, broad definition of entities
that are cligible to receive grants. It is the intent of the Conferees that, consistent with the
public interest and purposes of this section, as many entities as possible be eligible to
apply for a competitive grant, including wireless carriers, wireline carriers, backhaul
providers, satellite carriers, public—private partnerships, and tower companies.

Grant Distribution Considerations and Broadband Speeds. The Conference substitute
inserts a new Section 6001(h) that incorporates several of the grant distribution
considerations from the House bill. In particular, new Section 6001(h)(3) requires the
NTIA to consider whether a grant applicant is a socially and economically disadvantaged
small business, as defined under the Small Business Act.

New Section 6001(h)(2)(Bb) also requires the NTIA to consider whether an application
will result in the greatest possible broadband speeds being delivered to consumers. While
the House bill had included specific speed thresholds that an applicant must have met to
be eligible for a grant, the substitute requires only that the NTIA consider the speeds that
would be delivered to consumers in awarding grants. The Conferees are mindful that a
specific speed threshold could have the unintended result of thwarting broadband
deployment in certain areas. The Conferees are also mindful that the construction of
broadband facilities capable of delivering next-generation broadband speeds is likely to
result in greater job creation and job preservation than projects centered on current-
generation broadband speeds. Therefore, the Conferees instruct the NTIA to seek to fund,
to the extent practicable, projects that provide the highest possible, next-generation
broadband speeds to consumers.

Broadband Policy Statement. The Conference substitute inserts the House language that
requires grant recipients to adhere to the principles contained in the Federal
Communications Commission’s Broadband Policy Statement.

National Broadband Plan. The Conference substitute adopts the House language on the
creation of a national broadband plan, with some minor modifications.



Federal/State Cooperation. Scction 6001(¢) directs the NTIA to consult with States on:
(1) the identification of unserved and underserved areas within their borders; and (2) the
allocation of grants funds to projects affecting cach State. The Conferces recognize that
States have resources and a familiarity with local economic, demographic, and market
conditions that could contribute to the success of the broadband grant program. States
are encouraged to coalesce stakeholders and partners, assess community needs, aggregate
demand for services, and evaluate demand for technical assistance. The Conferees
therefore expect and intend that the NTIA, at its discretion, will seek advice and
assistance from the States in reviewing grant applications, as long as the NTIA retains the
solc authority to approve the awards. The Conferees further intend that the NTIA will, in
its discretion, assist the States in post-grant monitoring to ensure that recipients comply
fully with the terms and conditions of their grants.

Definitions. The substitute does not define such terms as “unserved area” “underserved
areas” and “broadband.” The Conferees instruct the NTIA to coordinate its understanding
of these terms with the FCC, so that the NTIA may benefit from the FCC’s considerable
expertise in these matters. In defining “broadband service,” the Conferees intend that the
NTIA take into consideration the technical differences between wireless and wireline
networks, and consider the actual speeds that broadband networks are able to deliver to
consumers under a variety of circumstances.



TITLE VII - LIMITS ON EXECUTIVE COMPENSATION

A. Executive Compensation Oversight
(secs. 6001 to 6006 of the Senate amendment and sec. 7001 of the conference agreement)

Present Law

An cmployer gencrally may deduct reasonable compensation for personal services as an
ordinary and nccessary business expense. Section 162(m) (relating to remuncration expenses for
certain exccutives that arc in excess of $ Imillion) and scction 280G (relating to excess parachute
payments) provide cxplicit limitations on the deductibility of certain compensation cxpenses in
the casc of corporate cmploycrs, and section 4999 imposcs an additional tax of 20 percent on the
rccipicnt of an cxcess parachute payment. The Emergency Economic Stabilization Act of 2008
(“EESA”) limits thc amount of payments that may be deducted as rcasonable compensation by
certain financial institutions (““TARP recipients”) that receive financial assistance from the
United States pursuant to the troubled assct relicf program (“TARP”) established under EESA by
modifying the section 162(m) and scction 280G limits. EESA also provided non-tax rules
relating to the compensation that is payable by such a financial institution (the “TARP executive
compensation rules”).

House Bill
No provision.

Senate Amendment

The provision modifies and expands the present law non-tax TARP executive
compensation rules. The modifications include: (1) expanding the requirement of recovery of a
bonus, retention award, or incentive compensation paid to a senior executive officer based on
statements of earnings, revenues, gains, or other criteria that are found to be materially
inaccurate to the next 20 most highly compensated employees of a TARP recipient; (2)
expanding the prohibition on the payment of golden parachute payments from senior executive
officers to the next five most highly compensated employees of the TARP recipient, and defining
the term *‘golden parachute payment” as any payment to a senior executive officer for departure
from a company for any reason, except for payments for services performed or benefits accrued;
and (3) prohibiting a TARP recipient from paying or accruing any bonus, retention award, or
incentive compensation to at least the 25 most highly compensated employees; and (4)
prohibiting any compensation plan that would encourage manipulation of the reported earnings
of a TARP recipient to enhance the compensation of any of its employees. The provision also
provides rules relating to the compensation committees of TARP recipients, nonbinding
shareholder votes on executive compensation payable by a TARP recipient, and the adoption by
TARRP recipients of policies regarding luxury expenditures such as entertainment, aviation, and
office renovation expenses.

Conference Agreement

The conference agreement follows the Senate amendment with several modifications.
Among the modifications are (1) a rule that provides that financial assistance under TARP is not
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treated as outstanding for a period in which the United States only holds warrants to purchase
common stock of the TARP recipient; (2) rules that phasc-in the restriction on bonuses, retention
awards, and other incentive compensation by the amount of financial assistance reccived by the
entity recciving TARP assistance, and that permit compensation to be paid in the form of
restricted stock; and (3) and a dircctive to the Sccretary of the Treasury to review compensation
paid to senior executive officers and the next 20 most highly compensated employces of an
entity recciving TARP assistance before the date of cnactment to determine whether such
payments were inconsistent with the provision, the TARP, or public interest.

220



TAX COMPLEXITY ANALYSIS

Scction 4022(b) of the Internal Revenue Service Reform and Restructuring Act of 1998
(the “IRS Reform Act”) requires the stafT of the Joint Committee on Taxation (in consultation
with the Internal Revenue Service and the Treasury Department) to provide a tax complexity
analysis. The complexity analysis is required for all legislation reported by the Senate
Committce on Finance, the Housc Committec on Ways and Mcans, or any committee of
conference if the legislation includes a provision that dircctly or indirectly amends the Internal
Revenue Code and has widespread applicability to individuals or small busincsscs, For cach
such provision identified by the staff of the Joint Committec on Taxation a summary description
of the provision is provided along with an estimate of the number and type of affected taxpayers,
and a discussion rcgarding the rclevant complexity and administrative issues.

Following the analysis of the staff of the Joint Committee on Taxation arc the comments
of the IRS and Treasury regarding each of the provisions included in the complexity analysis.

1. Make Work Pay credit

Summary description of the provision

The provision creates a refundable tax credit for taxable years beginning in 2009 and
2010 equal to the lesser of (1) 6.2 percent of an individual's earned income or (2) $400 ($800 in
the case of a joint return). The credit is phased out at a rate of two percent of the eligible
individual’s modified adjusted gross income above $75,000 ($150,000 in the case of a joint

return).

Number of affected taxpayers

It is estimated that the provision will affect in excess of 100 million individual tax
returns.

Discussion

The provision will require additional paperwork for taxpayers and additional processing
burdens for IRS. It is expected that taxpayers will need to complete additional worksheets and or
forms to compute the amount of the credit. Taxpayers may also wish to adjust their income tax
withholding by filing the appropriate forms before the end of 2009. The IRS is anticipated to
revise income tax withholding schedules and publish new schedules. These revised income tax
withholding schedules should be designed to reduce taxpayers’ income tax withheld for each
remaining pay period in the remainder of 2009 so that the full benefit of the provision is reflected
in the income tax withholding schedules during the balance of 2009.

2. Extension of alternative minimum tax relief for individuals

Summary description of the provision

The provision increases the individual AMT exemption amount for taxable years
beginning in 2009 to $70,950 in the case of married individuals filing a joint return and surviving
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spouscs; $46,700 in the case of other unmarried individuals; and $35,475 in the case of married
individuals filing scpurate returns. In addition, for taxable years beginning in 2009, the provision
allows an individual to offsct the entire regular tax linbility and alternative minimum tax liability
by the nonrefundable personal credits,

Number of affected taxpayers

It is estimated that the provision will affcct approximately 25 million individual tax
returns.

Discussion

Many individuals will not have to compute their alternative minimum tax and filc the IRS
forms rclating to that tax.

3. Special allowance for certain property acquired during 2009

Summary description of the provision

The provision extends the additional first-year depreciation deduction for onc ycar,
generally through 2009 (through 2010 for certain longer-lived and transportation property).

Number of affected taxpayers

It is estimated that more than 10 percent of small businesscs will be affected by the
provision.

Discussion

It is not anticipated that small businesses will have to keep additional records due to this
provision, nor will additional regulatory guidance be necessary to implement this provision. It is
not anticipated that the provision will result in an increase in disputes between small businesses
and the IRS. However, small businesses will have to perform additional analysis to determine
whether property qualifies for the provision. In addition, for qualified property, small businesses
will be required to perform additional calculations to determine the proper amount of allowable
depreciation. Complexity may also be increased because the provision is temporary. For
example, different tax treatment will apply for identical equipment based on the acquisition and
placed in service date. Further, the Secretary of the Treasury is expected to have to make
appropriate revisions to the applicable depreciation tax forms.

4. Premium assistance for COBRA benefits

Summary description of the provision

The provision reimburses employers providing COBRA continuation health coverage to
employees to the extent of 65 percent of the premium amount for up to nine months and requires
the eligible individual to pay 35 percent of the premium. The program is mandatory for
employers required to offer COBRA continuation health coverage. Eligible individuals must
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have a qualifying cvent between September 1, 2008 and December 31, 2009, and must have been
terminated involuntarily. Firms providing COBRA bencfits will be able to allow those clecting
COBRA to choose from other insurance options at the time of the qualifying event, and firms
will be able to contribute to the individual portion of the premium. Lastly, the benefit phascs out
for single taxpayers with modificd adjusted gross incomes between $125,000 and $145,000
($250,000 and $290,000 for joint filcrs) for the taxable ycar.

Employcrs will pay reduced payroll taxes in the aggregate amount of 65 percent of the
premium for all individuals who opt into the provision, or, if COBRA subsidy exceeds payroll
taxcs, cmploycrs will be reimbursed directly through a program cstablished by the Department of
Treasury. COBRA continuation hcalth coverage for this purposc includes not only coverage that
applies to private, nongovernmental cmployers with 20 or more cmployces but also coverage
rules that apply to Federal and Statc and local governmental cmployers pursuant to Federal law,
and to State law mandates that apply to small cmployers (cmployers with less than 20
cmployces) and other cmployers not covered by Federal law, provided that such State law
mandates requirc an employer or other cntity to offer comparable continuation health coverage.
The social security trust fund is hcld harmless from payroll tax offscts that arc permitted under

the program.

Number of affected taxpayers

It is estimated that more than 10 percent of small businesses will be affected by the
provision.

Discussion

This provision will require additional processing by the IRS in three areas; accounting,
income eligibility and provision enforcement. First, for all firms with eligible employees, the
firm must deduct that amount from their payroll taxes, so IRS must be aware of the number of
employees eligible for the reimbursement and the average monthly premium at the firm to
properly assess the amount of the deduction from payroll taxes. The Department of Treasury
must then transfer the appropriate amount of funds back into the social security trust fund. All
employers bound by COBRA or COBRA-type legislation described above, and who terminate
individuals from employment between September 1, 2008, and December 31, 2009, are affected
by this provision. In addition, firms are permitted to collect full premiums from individuals for
60 days in accordance with their current premium billing cycles, but must then credit back the
difference in later payments or if later payments are insufficient to credit back all funds, the.
employer will submit payment to the individual. The IRS must also distinguish between the 65
percent of subsidy contribution mandated and any optional firm contribution to the remaining 35
percent of premium.

Second, the income eligibility provision in the bill limits eligibility for the modified
adjusted gross income limit of the provision phasing out between $125,000 and $145,000 for
single filers ($250,000 and $290,000 for joint filers) for the taxable year. While individuals may
waive the subsidy if they believe their earnings will exceed the limit, if an individual accepts the
subsidy and earns over the limit the individual will be responsible for paying the subsidy back to
Treasury. For married individuals filing separately, if any family member is over the single
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modificd adjusted gross income limit of $125,000, the entire non-subsidized portion (this
accounts for the phasc out) must be repaid. This clausce requires IRS to match the incomes of
spouses filing sepurately and determine if the modified adjusted gross income of either spouse
disqualifics both for the subsidy received. Children not claimed as dependents, however, who
arc still on fumily plans have their incomes excluded from this limitation,

Third, the IRS must create rules and regulations to prevent fraud and abuse of this
provision. For example, taxpayers may be required to provide evidence of cligibility for the
subsidy including cvidence of involuntary scparation from work, which can include attestation
from the former employer or certification from statc uncmployment insurance agencics. If a
premium assistance cligible individual becomes cligible for other group coverage while
receiving premium assistance, that individual must forfcit the subsidy or face a penalty and the
IRS must attempt to prevent individuals from claiming the subsidy while cligible for other group
covcrage either through a spouse or through a new employer.
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COMPLIANCE WITI CLAUSE 9 OF RULL XXI (EARMARKS)

Pursuant to clause 9 of rule XX1 of the Rules of the House of Representatives, neither
this conference report nor the accompanying joint statement of managers contains any
congressional carmarks, limited tax benefits, or limited tarifT benefits as defined in clause 9(¢),
9(f). or 9(g) of rule XXI.
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