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SUMMARY: Section 301(f) of the United States Leadership Against HIV/AIDS,
Tuberculosis a;nd Malaria Act of 2003 (the “Leadership Act”), P.L. No. 41 08-25 (May 27,
2003), 22 U.S.C. § 7631(f), prohibits the aw.ard of granté,l contracts or cooperative
~ agreements for activitieé funded under the Act to any organizétion that"does not have an
explicit policy opposing prostitution and sex trafficking. Section 301(f) states as follows: -
Limitation.--No funds made available to carry out this Act, or
any am‘endment made by this Act, may be used to provide assistahce
to any group or organizatibn that does not have a policy explicitly
opposing prostitutic;n and sex trafficking. |
The folloWing guidance providés additional information on the policy requirement
expressed in this law for entities that receive grants, contracts, or cooperétive aéreements
from the U.S. Department of Health and Human Services (“HHS”) to imﬁ]ement
programs or projects under the authority of the Leadership'Act. Specifically, it describes

the legal, financial, and organizational separation that should exist between these




: recipients of HHS Afunds and an afﬁliate, organization'-thatengages in activities that are
not cons1stent with a policy opposrng prostitution and sex trafﬁckmg

FOR FURTHER INFORMATION Maggie Wynne, Office of Global Health Affairs,
Hubert H. Humphrey Building, 200 Independence Avenue, SW, Room 639H,
Washmgton D C. 20201. | ‘

, SUPPLEMENTARY INFORMATION: Th1s guidance is de51gned to provrde
- additlonal clarity for Contracting and Grant officers, Contracting Officers’ Technlcal
Representatives, Program Officials and impleme'nting partners (e.g., grantees;
contractors) of HHS regarding the application of language in Notices of Availahility,
Requests for Proposals and other documents pertaining to the pollcy requirement
expressed in 22 U.S.C. § 7631(f), which prov1des that organ1zat1ons receivmg Leadershlp
Act funds must have a policy expl1c1tly opposing pr_ostitution and sex trafﬁckmg (the
“‘vpolicy requirernent”). . - | |

In enacting the statute.frorn vs./hichv this requirement originates, the Leadership

- Act, Congress developed a framework to coml)at the global spread of HIV/AIDS,
tuberculosis, and malaria. As a part of that Act, to ensur'e that the Government’s
org'anizational partners will not undermine this goal thrOugh the promotion of

- counterproductive activities, the Leadership Act provides that all ‘funding recipients,.
_ suhject to limi_te_d exceptions, must have a _policy explicitly opposing prostitution and sex
trafficking. It is'l critical to the effectiveness of Congress’s plan and to the U.S.
Govemment’s_ foreign policy underlying this effort; that the integrity of ‘Leadership Act

programs and activities implemented by organizations receiving Leadership Act funds is



maintained; and that the U.S.vGovemrrvle‘nt’sl message opposing prostitution and sex .
.tra‘fﬁcking. is not eohﬁJsed by conflicting posiﬁoris Of these organizations. |
- Aceorciingly,_the US. ‘Government provides this “Organizatienal Inteérity”

. Guidance to clarify that the Government’s erganiz'ational partners fhat have adopted a
_ policy opp_osinig prostitufion ahd sex-trafﬁcking may‘,: consi'stent with the policy
requiremeht, maintein an affiliation with seharate erganizetions that do not have s.uch a
policy,: provided fhat such afﬁliations do not threaten the int.egrivty of the Government’s
'pfogranis,end ilts message opposing pro.stitution'and sex trafficking, as specified in this -
guidance. To maintain program int'egrity; adequéte separation as oqtlined in this guidance
is required between an affiliate which eXpresses views onvprostitu_tion and sex trafficking
' eentrary to the government’s messege and any federally-funded partner-organiiatibn. ’
~ The criteria for afﬁliate independence in this ghidance is modeled on criteria

. upheld as facially constitutional by the U.S. Court ef Appeals fof the Second Circuit in

Velazquez v. Legal Services Corporation, 164 F.3d 757, 767 (2d Cir. 1999), and

" Brooklyn Legal‘Services Corp. v. Legal Sefvices Corp., 462 F.3d 219, 229-33 (2d Cir.

‘2006) cases involving similar organlzatlon-w1de limitations applled to rec1p1ents of
| federal fundmg | ~

ThlS guldance clarifies that an mdependent organlzatlen afﬁhated with a re01p1eht
of Leadership Act funds need not have a pohcy explicitly opposing prostltutlon and sex
trafﬁckmg for the rec1p1ent to-maintain: compllance W1th the policy requlrement The |
1hdependent affiliate’s posmon on these issues will have no effect on the recipient
organization’s eligibility for Leadership Act funds, so long as the affiliate satisfies the

criteria for objective integrity and independence detailed in the guidance. By ensuring



adequate séparation between the-recipiéﬁt and afﬁ.'liate (')rga.nization.s, these critéria guard
against a publlic_: perception thét‘the.afﬁliate’s vvie\vvs o.n i)rostitution ‘.and sex-t'rafﬁck_in-g
may be attributed to-t-he recipient organization and thus to th¢ GoVemrﬁént, thereby |
~avoiding the risk of confusing the .Goverﬁment’s message opposing prostitution and sex
i trgfﬁckiﬁg. : |

This gqidance may be shared with HHS impieiﬁenting partners. |
GUIDANCE: HHS contrabtors, granteés and recipients of cooperative agreements
.(_“Recipi;:nts”) must_have obj éctive integr_ify and independence fr'oni any afﬁliated:
organization that é.ngages in activities‘inc.oﬁsAistent with a policy oppos‘iﬁg.pros.tituti()n _
and sex trafﬁcking (“restricted activitieé”). A Re'cibiént will be found to-have o.bjective.
-iﬁtegrjty and independ‘ence ffdm such an organization if: o B

(1) The affiliated orgéniZation isa legaily» separate entity;

(2):The afﬁliated organizatio»nl receives no transfer of L¢éder_ship Act funds, and
Lg:adership Act _Ifunds do not subsidize restricted activities; and

(3) The Récipient is physically and ﬁnancially s'e-parate_ from the a.fﬁli.atéd
organization. ‘Mere bookkeeping separation of Leadership Act fuhds from other fundsv is
not sufficient. HHS will detefmiﬁe, ona case-by-case basis and based on the totalify of |
| the-facts, whether sufﬁcienf physical and financial .s'.epa_ratio_n é_xists.,_ The présenc’e of ‘
abse.nce of any one or more factors wiil not bé detennipative. Fabto'rs relevant ,to- this
determination 'sh“all include buf will not be limited to:

(1) The ekistence of separafe vpersonnel, management, and gbverﬁancc;

(i1) The e;cistence of separate accounts, accountingvrecords, and ﬁmekeeping

records;



(iii) Tﬁc -degregiof separation ffom faciliﬁes, eciuipment and supplies used by fhe'
afﬁliatéd _orgahiiation tq éoﬁduct restricted activitiesA,' and fhe .e).(tent of such restricted
activities by the afﬁliate;

() .Th‘e extent.to which signs and bthef forms of idéntiﬁcatidh_whiéh distinguish :
the: Recipjent ffofn the éfﬁliéted organization are preseﬁt,'énd signs and:materia‘ls that
| coﬁld be associated Wifh. the affiliated organization 6r res_t'ricted'bactivities are abSc_ant; and

) The‘ extent to which HHS, ‘t,he U.S. Government and the project name are

‘protected froniipublic association with the affiliated organizétion and.it‘s réstricted» :
activi_ties in materials such és publications, conferences and press or publi'c state.ments..
EFF ECTIV E DATE: This guidance is effective oﬁ tﬁe final date ;of publiéation.
Dated: \/u'by 23 Zoop |
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