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The Intemational Union, United Automabile, Aerospace and Agricultural Tmplement
Workers of America, AFL-CIO (UAW), the incumbent Unian in each of these cases, and the
American Federation of Labor & Congress of Industrial Organizations (AFL-CIQ), as Amicus,
jointly submit this brief addressing the questions raised by the Board’s Order Granting Review in
Dana Corp., 8-RD-1976 Metaldvne Corp., 6-RD-1518 and 1519 (June 7, 2004).

INTRODUCTION

The question raised by these cases is whether, when an emplover agrecs to TECOZMIZE &
collective bargaining representative authorized to act as such by a majority of its employees, the
bargaining mandated by the National Labor Relations Act should he given a reasonable period of
time to bear fruit under conditions that permit the partics to honor their mmtual obligations ta
bargain in good faith. Lang-standing precedent answers this question in the affirmative.

The decision granting review cites three factors as justifying revisiting this venerahle
precedent: (1) “the increased usage of recognition agreements,” (2) “the superiority of Board
supervised secrel-ballot elections,” and (3) “the varying contexts in which a recognition
agreement can be reached.” 341 NLRB No. 150 at 1 (June 7, 2004). The decision further
explains the last factor requires attention because, in the majority’s view, prior precedent does
not expressly decide “the issue of whether the recognition should be a bar . . . where . . . it
follows a card-check agreement that was entered into when the union had no majority support.”
Id.

We examine cach of these factors below and explain why none of them justifies the
reversal of loug-standing precedent and why slimination or alteration of the recognition bar
would be bad labor relations policy — injurious to the intercsts of employees, coplovers and

UTTicHS.




FACTS

Each of these cases involves an agreement between an cmployer and the Union to honor
the choice of a majority of employees, registersd by means of signed, dated cards authorizing the
Union to serve as the employees” exclusive representative for purposes of collective bargaining.

On November 26, 2003, the Union notified Metaldyne Corporation that a majority of
employees in the instant unit had so authorized the Union to represent them. The Union’s elaim
was verified by a neutral third party, a mediator provided by the Federal Mediation and
Conciliation Service. Metaldyne Corp.. Cases 6-RD-1518 and 1519, Dismissal letter at 1
(January 21, 2004). Thereafter, on December 1, 2003, Metaldyne recognized the Union. Id.
Three weeks later, on December 23, 2003, the first of the instant petitions was filed. Id.

In late November 2003, the Union notified Dana Corporation that a majority of
employees in the instant unit had authorized the Union to represent them. Again, the Union’s
claim was verified by a neutral third party, a federal mediator. Dana Corp., Case No. 8-RD-
1976, Dismissal letter at 1 (January 21, 2004), Thercafter, on December 4, 2003, Dana
recognized the Union. [d. Four weeks later, on January 7, 2004, the second of the instant
petitions was filed.

The Regional Directors dismissed the petitions under the rule articulated in Keller
Plastics Fastern, Inc., 157 NLRB 583 (1966), holding that a “recognition bar” was in effect in
gach case because hargaining following initial recognition had not continued for a “reasonable
pericd of time.” Consistent with the practice in representation cases in which a bar applics, no
evidentiary hearing was held. All parties agreed and the Regional Directors found that the
Employers had voluntarily recognized the Union. However, there are no other factual findings in

these cases coneerning: prior dealings hetween the parlies; the existence of agreements between
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the parties (other than the apreements to Tecognize); the terms of any other agreements between
the parties; whether the parties” honored those terms; or any other aspect of the parties’ conduct
prior to or after recognition.

No unfair labor practice charges have heen filed against the Union or the Employers
rclating in any manner to their agreements, the collection of cards, or the recognition of the
Union.

ARGUMENT

The proper starting point in addressing the issue identified by the Order Granting Review
is with the reasons articulated by the Board for the present rule barring — for a reasonable period
- challenges 1o the status of a newly recognized collective bargaining representative. As we
develop in the first point below, the Board has insulated the representative’s status for a
reasonable period because of the serious impediments to good faith bargaining created by the
possibility that the union’s representative status might be revoked hefore bargaining has had a
reasonable time {o succeed. Tndeed, as the Board has long recognized, bargaining of the sort
contemplated by the National Labor Relations Act requires certainty as to the status of the
emplovees’ representative.

Against that background, the only possible ground for allowin g challenges to the status of
a voluntarily recognized union before a reasonable period of bargaining has elapsed is that, in
terms of the duties and rights created by the Act, bargaining between an employer and a
voluntarily recognized union is of an essentially different nature than bargaining betweesn an
employer and a union certified by the NLREB. Indeed, this is the sols argurnent advanced by the
Petitioners in secking review. Tt is, however, a completely untenable point. Since the passage of
the Act, the Board and the courts have recognized that employees may demonstrate majority

3



support for a union hy means other than a Board election and that if their cmployer agrees to
recognize the majority’s will, a duty to bargain attaches that has all the elements of the duty
attaching upon certification. We address the Petitioners’ argument that a voluntarily recognized
union should be acearded second-class starug in carrying out its collective bargaining duties in
pomt 2 below.

Finally, in point 3 below, we address the suggestion made in the Order Granting Review
that “recognition , | . ollow([ing| a card-check agreement that was entered into when the union
had no majority support,” 341 NLRB No. 150 at 1, presents special circumstances in which the
normal bar to challenge of the Tepresentative’s status should not apply. In so doing, we show
that there is no logical or practical reason for treating valuntary recognition pursuant ta a
preexisting agrecment specilying eritera for establishing majority support differently than
voluntary recognition pursuant to an employer’s ad hoc and immediate acknowledgment of
majority support,

L. The Recognition Bar Serves the Act’s Twin Goals of Guaranteeing Doth Industrial Peace
and Emplovee Free Choica

In Franks Bros, Co. v. NLRB, 321 11.8. 702 (1944), the Supreme Court recognized that

“a bargaining relationship ance rightfully established must be permitted to exist and function for
areasonable period in which il can he given a fair chance to succesd ™ Id. ar 705-06. Only
“[a]fter such a reasonable period,” the Court observed, should “the Board ++ 10 & proper
proceeding and upon a praper showing, take steps in recagnition of changed situatioms which
might make appropriate changed hargaining relationships.” Id. The bargaining relationship at
issue in Franks Bros. was established by a bargaining order, but the principle underlying the

Court’s holding is not limited to such cases and 1s stated in general lermg fully applicable here as




demonstrated below.

A. The Recognition Bar is an Intearal Element of the Board’s Bargaining Jurisnrudenge

There are three categories of cases in which the Board, with Court approval, requires a

reasonable period of hargaining prior to any challenge to the status of 2 newly designated
represeniative.

First, after a union is certified, the union is entitled 1o an unrebutiable presumption of

majorily support for a period of one year. See Fall River Dyeing & Finishing Corp. v. NLRER.
482 U.5.27, 37 (1987). An employer cannot withdraw recognition and no decertification
petition can be filed during that period.

Second, when an emplover is ardered to bargain under NLEB v. Gigsel Packing Co,, 395

LI.5. 575 (1569), the resulting bargaining must continue for a reasonabla period of time prior to
any withdrawal of recognition or the filing of any petition challenging the status of the

bargaining representative. Ses Williams Enlerprises, Inc, 312 NLRB 937, 938 (1993), enf’d, 50

F.3d 1280 (4th Cir. 1995) (“alffirmative bargaining order in . . . Gisse] [case]. . . carries with it a
bar on decertification™)."
Finally, it has long heen Board law that when an cmployer voluntarily recognizes & union

that has majority support, the bargaining relationship that is established is insulated from

'This s alsv the case when an employer is ordered to bargain with an incumbent union,
for example, in a successorship case, See Caterair International, 322 NLRR 64, &7 (1996),
Indeed, even absent a bargaining order or adjudication of the charges, if the employer voluntarily
enters into a settlement agrecment resolving a § 8(a)(5) charge by agreeing to barzain, no
question conceming representation can be raised for a reasonable period of time, Sce id.; Van
Ben Industries. Inc., 285 NLRB 77, 78-79 (1987); Poole Foundrv & Maching Co.. 95 NLRE 34
(1951), enf'd, 192 F.2d 740 (4th Cir. 1951), cert. denied, 342 U.S. 954 (1952). This is the case
whether the setllement is formal or informal See Van Ben, 285 NLRDB ar 78-79; VIP Limousine,
Inc., 276 NLRB 871, 876 (1985).




challenge for a reasonahle period of time.

With respect to . . . a bargaining status established as the result of voluntary
recognition of a majorily representative, we conclude that, like situations
invalving certifications, Board orders, and setilement agreements, the parties must
be afforded a reasonable time to bargain and to cxecute the contracts resulting
from such bargaining. Such negotiations can succeed . . . and the policies of the
Act can thereby be effectiated, only if the parties can normally rely on the
continuing representative status of the lawfully recognized union for a reasonahle
period of time. [Keller Plastics Eastern, Inc.. 157 NLRR 583, 587 (1966)]

See also Seattle Mariners, 335 NLEB 563 (2001); MGM Grand Hofel, Inc., 329 NLRB 464
(1995); Ford Center for the Performing Arts, 378 NLRB 1, 1 {1599); Smith’s Food & Drug

Centers, Inc., 320 NLRB 844 (1996); Brown & Connolly. Inc., 237 NLRB 271, 275 (1978),
enf’d, 553 F.2d 1373 (1st Cir. 1979); Gogin Itucking, 229 NLRB 529 (1977), enf'd, 575 F.2d
396 (7th Cir. 1978); Rockwell International Corp.. 220 NLRB 1262, 1263 (1975); Waveerest

Home for Adults, 217 NLRB 227, 230-31 (1975); Ridge Care, Inc.. 209 NLREB 873, 874 (1974);
Timbalier Towing Ca., 208 NLRB 613, 613-14 (1974); Toltec Metals, Tnc., 201 NLRB 952, 954

(1873), enf"d, 490 F.2d 1122, 1125-26 (3d Cir. 1974); Broad Street Hospital and Medical Center.

182 NLRB 302, 306 (1970), enf’d, 452 F.2d 302 (3d Cir. 1971); Dale’s Super Valu, Inc,, 181
NLRB 698, 698-99 (1970); Blue Valley Machine & Mfg, Co., 180 NLRE 298, 304 (1969), enf'd

in rel. part, 436 F.2d 649 (8th Cir. 1971); San Clemente Publishine Co . 167 NLEB 4, 8-9
(1967), gal’d, 408 F.2d 367 (9th Cir. 1969); Montgomery Ward & Co.,. 162 NLRB 264 (1966),
enf'd, 399 F.2d 409 (7th Cir. 1968); Kimbrough Truckineg Co,, 160 NLRB 954 (1966); Universal
Gear Service Corp., 157 NLRB 1169 (1966), enf’d, 394 F.2d 396 (6th Cir. 1968). The Board has
not departed from this rule or questioned its validity since its announcement almost 40 vears ago.
This rule has also been universally enforced in the courts of appeal as shown above,

These three categories of cases form a consistent and coherent jurisprudence. Asthe



Board has held, “Once [voluntary] recognition is . , . validly accorded the union, the Board has
held that, as in the case of certifications, refusal-to-bargain orders, and settlement agreements, the
parties are entitled to a reasonable time to negotiate a collective-bargaining agreement, repardless
of an interim loss of majority or an intervening ropresentation claim of another union.” Broad
sireet Hospital, 182 NLRB at 306. The Szcond Circuit has recagnized that these cases articulate
a "general Board policy of protecting valid[ly] established bargaining relationships during their
embryonic stages.” NLRB v. Cavuea Crushed Stone, Inc,. 474 F.2d 1380, 1384 n. 5 (2d Cir.
1973).

B. The Recognition Bar Respects the Majority Authorization of Collective Bargaining and
Permits the Emplover to Honor its Duty to Bargain

The rationale for this consistent body of jurisprudence was statad by the Supreme Court
in Ray Brooks v. NLRR, 348 17.8. 96 (1954): “A union should be given ample time for carrying
out its mandate an behalf of its members, and should not he under exigent pressure to produce
hot-house results or be turned out.” Id. at 100. This rationale fully applies here.

By its nature, voluntary recognition occurs only when the parties do nat have a
preexisting bargaining relationship in the relevant unit. Particularly in this context — the
negotiation of a first contract -- it takes time for collective bargaining to bear fruit for emplovees.
“In particular, where the parties are negotiating a first contract, the Board recognizes the
atlendant preblems of establishing initial procedures, rights, wage scales, and benefils.” Ford
Center, 328 NLRB at 1. In other words, everything is on the table in [irst contract nepotialions.
At the most basic level, the parties have no existing language to work from. See MN.J. MacDonald
& Sons. Inc., 155 NLRB 67, 71-72 (1963) (“negotiations for an initial contract . . . usually

involve special problems such as in the formulation of contract language™). They have no history



of bargaining to help them resolve disputes. See Blue Vallev Machine, 180 NL.RB at 304 (“no
common experience to draw upon for the expeditious resolution of theit differences™). The
courts have recognized that “it is precisely under such conditions that the dangers of instability . .
- are most severe. Thus, . . . the employer’s bona fide recognition of a union’s majority status . . .
must be binding [for a reasonable period of time because] . , . the inability of all parties to the
collective bargaining process to rely on such recognition would produce an uncertainty
potentially generative of strife and discord in industrial relations.” Broad Street Hospital, 452
F.2d at 305. The Board has found, “Such negotiations can succeed . . . and the policies of the
Act can thereby be effectuated, only if the parties can normally rely an the continuing
representative status of the lawfully recognized union for a reasonable period of time” D&F
Supermarket, 208 NLRB 891, 898 (1974). The recognition bar thus recognizes the facts that
collective bargaining, particularly for a first conlract, takes time? and requires hoth commitment
and compromise; and the rule insures that the majority’s desire for collective bargaining is
respected for a period of time that gives the parties a reasonable opportunity lo reach agreement,
Eliminating the bar would adversely effsct the bargaining behavior of both employers and
unions contrary to the expressed desire of the majority of employess. The pussibility af a
decertification petition would lead some employers to delay or otherwise seck to frustrate the
bargaining process in the hope of provoking employee disaffection. The bar “remove(s] any
ternptation on the part of the employer to avoid good-faith bargaining in the hope that, by

delaying, it will undermine the union’s support among the employees” and provoke a petition.

“Here, the petitions were filed within four weeks of recognition, while the Board has
lound that the average time required to concluded negotiation of a first contract is almost one

year. See Lee Lumber and Building Material Corp., 334 NLRE 399, 403 n. 40 {2001), enf’d,

310 F.3d 209 (D.C.Cir. 2002).



Fall River Dyeing, 482 17.S. at 38. Eliminating the bar would cause other employers to not
seriously engage in the process for fear that their efforts would come to naught if a petition was
filed. “It is scarcely conducive to bargaining in good faith for the employer to know that | , . if
he works conscientiously toward agresment, the rank and file may, at the last moment, repudiale
their agent.” Rav Brooks, 348 10.S. at 100.

Eliminating the bar might lead some unions to refuse to compromise out of concern that
they might be accused of “selling out”™ during an election campaipn, Alternatively, it might lead
some unions (o compromise too much in order to quickly show results or obtain the protection of
the contract bar prior to the filing of a petition. The bar “enable[s] a union te concentrate on

obtaining and fairly admmistering a collective-bargaining agreement without worrying that,

unless it produces immediate resulls, it will lose majority support.” Fall River, 488 U.S. at 38.
In all of these situations, the majority’s authorization of collective bargaining is
dishonored and the employer’s duty to bargain in good faith is complicated. Even if no petition
15 filed, the possibility of such a filing distorts the process of bargaining. And even if the union
prevails in a non-barred decertification clection, “the election nevertheless would have the
deleterious consequence of ‘disrupting the nascent relationship’ between the employer and union
pending the outcome of the election and any subssquent proceedings” Seattle Mariners, 335
NLRB at 565. The existing recognition bar “permit[s] unions to develop stable bhargaining
relationships with emplaoyers, which will enable the unions to pursue the goals of their members,

and thiz pursuil, in turn, will further industrial psace.” Fall River, 488 11.S. at 39.

Moreover, il would net simply be employees’ initial choice that would not be Tully
respectad by elimination of the bar, permitting employees to revisit their choice in the middle of
first contract negotiations would producs resulis that would not reflect employees’ rme
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sentiments or long-term interests. This is demonstrated conclusively by survey data. Petitioncrs
suggest that the recognition bar prevents employees from registering their disaffection with their
representative. But survey data reveals that very fow employees feel such disaffection when
colleetive bargaining is piven a reasonable period of time to succeed. Among employees
currently represented by unions, nearly 90% say they would vote for the union if an election were
held tomorrow while just 8% say they would vote against the union. Richard B. Freeman & Joel
Rogers, What Workers Want 69 (1999). This contrasts with results for unrepresented workers,
only 32% of whom said they would vuts for a union. Id. Thus, among employees who have had
actual experience with collective bargaining, there is a very high level of satisfaction, Only 3%
of such employees described their experience as bad. Id. at 70. Petitioners assert they are
seeking to insure an accurate gauge of employce sentiments, but what they are actually seeking is
te prevent cmployees - who have already expressed a desire for collective bargaining — from
ever experiencing meaningfill bargaining so that when they are required to confirm their initial
choice, their decision will be uninformed and highly unlikely to reflect the choice they would
make after collective bargaining is given a reasonable opportunity to succeed.

The bar thus honors the will of the majority and facilitates good faith bargaining,

C. The Recagnition Bar Provides Ample Opportunity for Employees ta

Change Their Minds

A central policy underlying the Act is employee choice. In order to fully respect
employec choice, the Board has ruled in innumersble cases both that a considered choice must
he respected for an appropriate period of time and that employee choice must take place under
conditions likely to produce an accurate measure of employees’ lrue sentiments. Thus, the Board

has never accepted a conceplion of employee free choice in which employees are continuously
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called upon to reconfirm their previous decision regarding collective bargaining. Rather, as
detailed above, the Board has held that no matter how a bargaining relationship is lawfully
cstablished, so long as it is based on freely expressed majority support, hargaining should be
allowed to continue for at least a reasonable period of time before emplovees decide whether to
alter or end it. The Supreme Court has held that such limits on when employees can exercise
their right to choose are cansistent with the Act. “Contrary to petitioner’s suggestion, this . ..
does not involve any injustice to employees who may wish to substitute for the particular union
seme other bargaining agent or arrangement. For a Board order which reguires an smplover to
bargain with a designated union is not intended to fix a permanent bargaining relationship,”
Franks Bros., 321 1J.S. at 705.

The rule that applies to these cases hars the petitions at issue for only a “reasonahle
period of time.” Tn Lee Lumber, the Board held that “a reasonable time for bargaining hefore the
union’s majority status can be challenged will be no less than 6 months, but no more than 1 year”
in the context of an unlawful refusal to bargain with an incumbent union. 334 NLRB at 199 3
Even if the parties enter into a collective bargaining agreement during the initial insulated period,
the contract bar rule (which is not at issue in this case and potentially applies after all the
insulaled periods described above) applies to bar a challenge to the representative for a maximum
of lhree years. Suggestions that (hese rules for ordering the process of employee choice are
meonsistent with employee free choice are misplaced because, if they are taken to their logical
canclusion, they would undermine an entire complex of Board jurisprudence endorsed by the

courts of appeal and the Supreme Court.

*Although these boundaries on a reasonable period of time were expressly not extended
beyond refusal to bargain with incumbent union cases, Sec id, n. 7.
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[T. Bargaining Authorized by a Majority of Employees is Not Entitled to Less Protection Simply
Because the Emplover has Voluntarily ecogmized the loyees’ sen Representative

While the Board’s Qrder granting review acknowledges that “no party here challenges the
legality of voluntary recognition,” 341 NLRE Na. 150 at 1, the central foundation of the
Petitioners’ argument thar the protection the law has long accorded bargaining relationships so
created should be weakened is the suggestion that voluntary recognition is somehow illegitimate
and novel. These suggestions are hoth factually and legally incorrect.

A. Moluntary Recognition is a Central and Long-Standing Pillar of Federal I sbor Policy

In an unbroken line of precedent extending back to 1933, the Board and the Supreme
Court have held that an employer may recognize a union upon proof of majority support other
than a Board-supervised election. Indeed, the Court has recognized that this outcome is
mandated by the terms of the Act. “Section a), which deals expressly with employee
representation, says nothing as to how the cmployees’ representative shall be chasen. .. It docs
not make it 2 condition that the representative . . . shall be certificd by the Board.” Ugnited Mine
Workers v. Arkansas F looring Co.. 351 11.8. 62, 71-72 (1856). “Section 7 recognizes the right of
the instant emplovees ‘to bargain collectively through representatives of their own choosing’ and
leaves open the manner of choosing such representatives when certification does not apply. The
employees have exercised that right through the action of substantially more than a majority of
them authorizing the instant union to represent them.”™ Id. at 74. Thus, “[a]lmost from the
inception of the Act, . . . it was recognized that a union did not have to be certified as the winner
of a Board election to invoke a bargaining obligation; it could establish majority stams by other
means . .. ; it could establish majority stams . , . [for example] by possession of cards signed by a

majority of the employecs authorizing the union to represent them.” Gissel, 395 1.8, at $96-97,
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“A Board clection is not the only method by which an employer may satisfy itself as to the
union’s majority status.” Arkansas Flooring Co.. 351 U8, at 72 n. 8. “Ifan emplayer takes
reasonable steps to verify union claims, themselves advanced only after careful estimate . . .[,] he

can readily ascertain their validity and obviate a Board election.” Intsmaticmal Ladies® Garment
Workers Union v. NLRB, 366 U.S, 731, 739 (1961). The Supreme Court has approved, for

cxample, “cross checking . . . well-analyzed employer records with union listings or
authorization cards.™ Id. at 739-40).

The Board has explained, “It has been the Board’s longstanding policy that cmployees are
not limited only to a Board election in the selection of their bargaining representatives.” MGM
Grand, 329 NLRB at 466 n, 7. An employer’s agreement to a card check is “one long accepted

and sanctioned by the Board.” Rockwell, 220 NLRRB at 1263. The Supreme Court has

announced, “We have consistently accepted this interpretation of the Wagner Act and the present
Act, particularly as to the use of autharization cards.” Gissell, 393 U8, at 597.

Voluntary recognition has not simply been recognized as lawful by the Board and
Supreme Court, it has been held to be consistent with the central policy of the Act in favor of the
contractual resolution of disputes between labor and management. “Voluntary recognition is a

favored element of national labor policy.” NLRB v. Broadmoor Lumber Co., 578 F.2d 238, 241

(Sth Cir. 1978). “Voluntary recognition by employers of bargaining units would be discouraged,
and the objectives of our national labor palicy thwarted if recognition were to be limited to

Board-certified elections.” NLRB v. Broad Street Hospital & Medieal Center. 452 F.2d 302, 305

{3d Cir. 1971). "Ttis a long-established Board policy to promote voluntary recognition and
bargaining between employers and labor organizations, as 4 means of promoting harmoeny and
stability of labor-management relations.” MGM Grand. 329 NLRE at 466, "‘National labor
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policy favors the honoring of voluntary agreements reached between ctuployers and labar
organizations.” . . . including agrecments that explicitly address matters involving union

representation.” Verizon Info. Systems, 335 NLRB 538,559 (2001). The Act embodies a

“palicy to promote voluntary recognition.” Seattle Mariners. 335 NLRB at 564-65.

Voluntary recognition is not only lawful and, in fact, encouraged under the Act, the
reliance on evidence other than a Board-supervised clection to demonstrate majority support for a
union has a long pedigree. Indeed, the original Wagner Act permitted the Board to cortify a
union based on such evidence and it regularly did so betwesn 1935 and 1939. See, ..

Woedville Lime Prod, Co., 7 NLRR 396, 399 (1938) (affidavits); Combustion Eng's Co.5

NLRE 344, 349 (1938) (participation in strike); News Syndicate Co., 4 NLRB 1071, 1075-76

(1938) (applications); Wi Imington Transp, Co., 4 NLRB 750, 753-54 (1937) (employees'

testimony); Shell Chem. Co., 4 NLRB 259, 264 (1937) (petition); Seas Shipping Co,, 2 NL.RB

398, 401 (1937) (sipmed cards); Richards-Wilcox Migx Co., 2 NLRB 57, 100 (1936) (union

membership rolls); ses alsa James A. Gross, The Reshaping of the National Labor Relations

Board 20 (1981) (citing other NLRB decisions relying on indicia of majority will ather than
election results). Even after the Board altercd this practice in representation cases and the change
was codified in the Tafi-Hartley amendments, the Board continued to hold that it was an unfair
labor practice for an employer ta refuse to recagnize a union that presented evidence of majority
support unless the emplover had a eood faith doubt about the validity of such evidence, See,
&, Snow & Sons, 134 NLRB 709 (196 1), enf’d, 308 F.2d 687 (9th Cir. 1962) (employer
checked cards).

Importantly, when Congress amended the Act in 1947 to limit the basis of certification to
elections, it considered but rejected an amendment that would have required an employer to
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bargain only with a union certified afler an election or voluntarily recognized by the employer.*
Congress thereby indicated that it viewed the duty to bargain arising from voluntary recognition
to be on par with that based on certification. This status of voluntary recognition was not
questioned by the Taft-Hartley Congress. Again, cven after the Board departed from the rule
requiring employers to have a good fzith doubt about 2 union’s claimed majority support, see
Aaron Bros, Co., 158 NLRRB 1077 (1966), the Board continued to enforce employer’s voluntary
recognition of unions and, indeed, hald cmployers to their findings if they acknowledged

majority support or independently verified such support. See, e.g., Without Reservation, 280

NLRB 1408 (1986), L & B Cocling, Inc. 267 NLRB 1, 1-2 (1983), enf'd, 757 F.2d 236 (10th

Cir. 1985); CAM Tndustries. Inc.. 251 NLRB 11 (1580). enfd, 666 F.2d 411 (9¢h Cir, 1982}

Jerr-Dan Corp.. 237 NLRB 302, 303 (1978), enf"d, 601 F.24 575 (3d Cir. 1579); Sullivan Elec,

Co., 199 NLRB 809, 810 (1972), enf’ d, 479 F.2d 1270 (6th Cir. 1973); Nationwide Plastics Co..

197 NLRB 996, 996 (1972). In sum, throughout the period from the passage of the Wagner Act
until taday, the Board has honored and attached a duty lo bargain to employers’ voluntary
recognition of a union that enjoys majority support. Thus, not only has there been no change in
the law in this area, Petitioners offer na evidence of any change in industrial facts, Voluntary

recognition has always been common, seg cases cited supra and infra at 3 1-32, and there is no

*Ses H.R. 3020, 80th Cong., 1st Sess. section 8(2)(5) (1947), reprinted in 1 LMRA
Legislative History at 51, 51-52. The House Conference Report explicitly stated that section
8(a)(5) was intended to follow the provisions of "existing law.” H.R. Conf. Rep. No. 51 0, 80th
Cong., 1st Sess. 41 (1947), reprinted in 1 LMRA, Legislative History at 505, 545, and in 1947
US.C.C.AN. 1135, 1147, A similar proposal had also been rejected during the debate over the
Wagner Act. Sec 1934 Senate Hearings at 652-53 (statement of L.L, Balleisen, Secretary,
Industrial Division, Brooklyn Chamber of Commerce), reprinted in | NLRA Legislative Histo
at27, 690-91. Againin 1977 and 1978, several proposals of this nature were unsuccessfully
mnfroduced in Congress. See Rosen, “Labor Law Reform: Dead or Alive?,” 57 U. Det. J. Urb. L.
1,33-34 (1979),
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evidence that it is increasing,

the proper means for the Board to determine the true representational desires of the employess.”™
Dana Petilion at 10-11 (emphasis added). But acceptance of this proposition would require (he
Board to ignore decades of itg own and Supreme Court precedent, It would require the Board to
change lederal labor law in a manner that Congress cxpressly declined to do in 1947, 1 other

words, the Petitioners’ ATgument rests on a premise that cannot he accepted by the Board,

B. Voluntary Recognition Sarves the Interests ut‘Emnlovm, Employees and Unions

Voluntary recognition is often in the interest of employees, employers and unions for
several reasons. Indeed, this is almaost self-evident as all three parties — a majority of employees,
their employer, and thair chosen Tepresentative — must freely agree to or authorize voluntarily
recognition.

First, the process of voluntary recognition is typically far more expeditious than obtaining

Board certification. While the General Counsel has worked to expedite the representation case

supervision. This is clearly reflected in the numbers, Despite the General Counsel’s efforts, the

median lag between petition and election is 40 days. Office of the General Counsel, NLRB,

Summary of Uperations (Fiscal Year 2003) at § (2003), Elections may be followed by challenge
or objections proceedings, further extending the time until certification, If certification is
challenged through » technical refusal to bargain, it ollen takes ¥ears to obtain an enforceable
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order to bargain in the conts of appeals.

A more expeditious process serves the statutory interest in effectuating employee choice,
It also serves employers and unions by limiting legal cxpenses and minimizing the duration of
campaigning in the workplace, which enhances productivity and custormer service,

Second, when lahor and management negotiate concerning the process through which the
will of the majori ty will be registered, they have an Opportunity to establish rules of conduct that
supplement Board rules. Two prominent scholars of this Process, whe have conducted extensive
interviews of parties to fecognition agreements, conclude, “Qur research (inds that . Organizing
[under a card-check agreement] has advantages for employers as well as for workers and unions.
[A card check agreement] lets an employer shape the Orgenizing campaign by bargaining
limitations on the union.” Batop & Kriesky,’ “No More Stacked Deck: Evaluating the Cage

Agamst Card-Check Recognition,”7 Perspective on Work 19, 21 (2003). The sam e scholars

found that over three-fourths of one sample of recognition agTeements conlained restrictions an
union conduct. Eaton & Kriesky, "Thion Organizing Under Neutrality and Card Check

Agreements,” 55 Indus. & Lab. Rel. Rev, 42, 48 (2001}, Thus, in recognition agreements,

“[elach [party] gives] up rights under the Act -« - in an effort to make the union recognition

process less burdensome for both ™ Hotel & Restaurant Emplovess Union Local 217 v, J.P,

Morgan Holel, 996 F.2d 561, 566 (2d Cir, 1993),
Such negotiated, bilateral limits on campaign conduct are not only important during the

Organizing prucess, but also often have a lasting, positive impact on labor-management relations,

*The authors, Adrienne E, Eaton and Jill Kriesky, are, respectively, Professar, Labor
Studies and Employment Relations, Rutgers University and Associate Professor, Institute for
Labor Studies and Research, West Virginia University.
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This is because, despite the Board’s sfforts to regulate the Process, representation elections are
often marred by unlawful conduct and “bitter and cxtreme charges, counfercharges, unfoundad
rumors, vituperations, personal accusations, misrepresentations and distortiops.” Linn v. United

Plant Guard Workers of America. 383 U8, 53,58 (1966). Asa result, if an election resulls in

certification, “[i]t is not unusual for [initial bargaining] ta take Place in an atmosphere of hard
feeling left over from an acrimonious Organizing campaign,” Lee Lumber, 334 NLRB at 403,
For example, current Board law allows the parties to personally attack each other and, indeed, Ig
lie about each other, Management may justifiably prefer an OTE&nizing process where_ the paries
agree to eschew such conduct. Through recognition agreements, employers gain “an Organizing
process that is clearly less disruptive of workplace activities than the traditional Nationa] Labor
Relations Board (NLRB) election process.” Eaton & Kriesky, “No More Stacked Deck,” at 20,
The Second Circuit has recognized that sych agreements’ “underlying aim” is “to resolve
peacefully those tensions inevitably flowing from a uniog organizing cffort,” J.P.Morgan, 996
F.2d at 566.

The Board’s Jurisprudence recognizes this as a mative for emplayer entry into recognition
agrecments. For example, in Rockwell, the Board found that “{iJn light of the economic
conditions at [the plant the Employer] decided [to enter into a Tecogmition agreement] to avoid
the possibly disruptive effect of an clection. Its choice of a card check Was ... reasonable.” 220
NLRB at 1263. Courts of Appeal have similarly found that voluntary recognition js often “more
practical and convenient and more conducive to amicable industria] relations.” N v. San
Clemente Publishing Corp., 408 F.2d 367, 368 (9th Cir. 1969). That major employers with
extensive experience with both Board elections and volmntary récognition, including General
Motors, Ford, Daimler-Chrysler, Kaiser Permanente, and iz Claiborne, have filed briefs in these
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cases opposing a change in the law reflects the fact that voluntary recognition and the resulting
bar often serve employers® legitimate interests,

Empirical data supports employers” understanding that voluntary recognition through a
card check or similar process is oflen more conducive to positive labor relations and thug
productivity than an election. For example, four scholars compared the impact on sharcholder
retumns of certification granted after 2 vote in the United States with the impact of certification
based on cards in Canada as well as the impact of certifications granted with and without a vote
in Canada. Martirello, Hanrahan, Kushner, & Masse, “Certification Outcomes and Retumns (o

Shareholders in Uanada, 10 New Research on Labor Relations and the Performance of University

HR/TR Programs 115 (David Lewin & Bruce Kaufiman, eds, 2001). They found that Canadian

“certifications granted without a representation vote have no effect on sharsholder returns andg,
therefore, the expected profitability of the firm.” This “contrasts sharply™ with the effects of
unicn certification afier an election inthe U.S. Id. at 116-17. In Canada, the scholars also found
that representation votes had a larger impact on expected profits than nonslection certifications,
Id. at 117. Based on existing knowledge of industrial relations, the authors explain their findings
as follows:;
[T]he industrial relations literature . . . argues overwhelmingly that

representation votes lengthen the certification process, provide management with

the opportunity and incentive to oppose the application, and vield a more

contentious process. Second, another large literature argues that the industrial

relations climate or the quality of the employer-union relationship affects the

performance of the firm. . .. Thus it seems reasongble that the more contentious

environment hrought by the extended election campaign and the representation

vole can account for the difference in sharsholder returns, [Id. at 131.]

As an expeditious, noncontentious and negotiated process for registering employees’ desires,

voluntary recognition serves all parties’ inferests
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C. Cument Law Prevents Both Collusion and Coerciog in the Process of Voluntary Recosnilion

The Petitioners argue that the process of demonstrating majority support for a union
outside a Board-supervised election should not be accarded the protection of the recognition bar
because it is marred by unlawful pressure. However, existing law provides a fully adequate
remedy lor such unlawful conduct and there is no evidence suggesting that the gathering of cards
is marked by more unlawful conduct than oceurs in the course of election campaigns, In fact, the
evidence suggests the opposite,

The Board has found that “voluntary recognition by the emplayer of [a] union upon a
demonstration of its majority status only serves to effectuate employee fres choice.” Scatile
Mariners, 335 NLRB at 565, In cases involving voluntary recognition afier verification of
majority support, the Board has found, “there is no basis for concern regarding the rights of the
employees involved inasmuch as the . . . cmployees have had an epportunity ta express their
preference for a collective hargaining representative . . . when a clear majority of them
designated the Union as their representative by executing authorization cards prior fo the card

check.” S.B. Rest of Framingham, Ine., 221 NLRB 306, 507 (1975). There is “no basis for

concern’ because the law at it now stands tfully safeguards both the principle of majority rule and
employee free choice. The Supreme Court has stated approvingly that the Acts “prohibitions . . .
ga far to assure freedom of choice and majority rule in employee selection of representatives.”
TLGWLI, 366 17.5. at 739.

1. Cunent Law Tnsures the Existence of Majarity Support

An employer violates the Act if it recognizes a union that doss not enjoy majority
support. If an employer does so, it will he ordered to withdraw recognition. It is no defense that
the employer belicved in good faith that the unjon had such support. ILGWU, 366 U.S. at 738-
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40. Nor is 1t a defense that the union gained such supporl subsequent to recognition. Id. at 736,
No finding of mlin_:ms or other unlawful motive is required. See, e.e., Duane Reade, Inc., 338
NLEB No. 140 at & {2003), A union that accepts recognition when it lacks majority support alsa
violates section 8(b)(1)(A). Bernhard-Altman Texas Corp., 122 NLRR 1289, 1292-93 (1939).°
Significant sanctions attach to such unlawfil recognition. Most importantly, the parties
are prospeclively deprived of their right to enter info what would otherwise have heen a lawful
bargaining relationship absent an clection. This is because the standard remedy in such cases
bars recognition absent certification. See, e.e., Duane Reade, 338 NLRB No. 140 at 3, 8; Crest

Container Corp., 223 NLRB 739, 742 (1976); Wickes Corp., 197 NLRB 860, 863 (1972).

Moreaver, il the parties to a recognition agreement that was not based on achual majarity
support subsequently enter into an agrecment which contains a unjon security clauses, they violate
% 8(a)(3) and &(b)(2). If the employer withholds dues under such a clause and sends them to the

union, the Board will direct the parties to reimburse employees for all money withheld, plus

interest. See, e.g. Alliant Foodservice, Inc., 335 NLRB 6935, 697 (2001); Planned Building
Services. Inc., 330 NLRB 791, 794 (2000); Kevstone Shipping Co., 327 NLRE 892, 896 (1999).
If the employer terminates a worker under such a clause, the partics are jointly and severally
liable for backpay. Western Exterminator Co,, 223 NLRB 1270, 1271 (1976), enf’d in rel, part,
565 F.2d 1114 (9th Cir. 1977).

Importantly, the majority support that current law so jealously insures is enjoyed by a

"Pudlioner in Dana makes unsupported allegations that the Tecognition agreement in that
case “anointed a particular, hand-picked union (the UAW) with special privileges,” Dana
Petition at 3. Butif an employer, in fact, grants “privileges,” such as access to its property or to
lists of employees, to one union and not another, it violates § 8(a)(2). See,e.p., Jolog
Sportswear, Inc., 128 NLRB 886, 889 (1960).
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union prior to the conferral of voluntary recognition is also a firmer majornity than thal required
for certification. In order to be recognized hased on authorization cards, a union must collect
cards from an absolule majority of the total number of emplovees in the unit. In an election, by
contrast, the union must receive only a majority of votes cast. See Community Hespital, Inc.,

251 NLRB 1080, 1080-81 (1980); R.C.A. Manufacturing Ca., 2 NLRB 159, 173-79 (1936);

NLRB v. Standard Lime & Stone Co,, 149 F.2d 435, 437 (4th Cir.), cert. denied, 326 T1.5. 723
(1945).

Finally, most recognition agreements, including both of these at issue herg, themselves
insure the integrity of the verification process and the fact of majority support by requiring thata
neutral third party review the evidence and certify the existence of a majority, See, c.z.,

Bruckner Nursing Home, 262 NLRB 935, 955 (1982} (“card count conducted . . . by an

extension specialist of the New York State School of Industrial and Labor Relations™); Roclowell,
220 NLRB at 1263 {employer agreed to a “formal card check before a neutral third party™);
Viejas Casing, 1999 NLRB GCM LEXIS 21 at *13 (1999) (“private election administered by a
neutral third party™). In fact, recognition agreements have empowered third parties such as
arbilrators to review and rule on allepations of coercion in the collection of cards. See. e.g.. P,

Morgan, 996 F.2d at 563-64."

"The Petitioners argue that majority support in cases of voluntary recognition is
guestionahle because employers and unions “gerrymander” the units. But the Board will inguire
into any improper exclusions or inclusions durmg the verification process in an unfair labor
practice proceeding. See, e.g., Windsor Castle Health Care Facilities, Inc., 310 NLRB 579, 592
(1993), end, 13 F.3d 619 (2d Cir, 1994). Moreover, the same criticism could be made of
stipulated election agreements because the Board has long held that “in the absence of any
violaticn of law or policy, the Board customarily finds stipulated or agreed-upon units
appropriate.” Bembhard-Altman Texas Corp., 122 NLRB 1289, 1291 n. 4 (1959). See also The
Favey Company, 115 NLRB 1779, 1780 (1956). Finally, a refusal to bargain charge filed after
recognition will not be upheld unless the unit is an appropriate one (which is the only standard
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2. Current Law Prevents Abuse in the Collection of Evidence of Majority Support

Current law also prevents abuses in the collection of evidence of majority support. The
Board has ample power to safeguard employee free choice in the voluntary recognition process
through its autherity to prevent unfair labor practices.

Indeed, the only evidence cited by the Petitioners to the contrary are Board cases harming
and sanctioning improper conduct. The Petitioncrs argue that “employers and unions have a
propensity fo impose union representation on employees,” Dana Petition at 15," but the only
evidence cited by the Petitioners for this asssrtion are cases in which the Board found violations
of § 8(2)(2) and other ssctions of the Act and, in every instance, ordered the employer to
wilhdraw recognilion from the union. In Duane Reade, for example, a case cited by the
Detitioners, the Board held that the company violated §§ 8(a)(2) and (1) by providing unlawful
assistance and recognition and that the union violated §§ &(b)(1)(A) and (2) by accepting the
sarne. The Board ordered the company to withdraw reeognition unless and until the union was
duly certified and ordered both parties to jointly and severally reimburse employees for dues and
initiation fees. 338 NLRB No. 140 at 2-3. Thus, what the Petitioners’ evidence aclually
demonstrates is that the Act’s unfair lahor praclice process enables the Board to vigorously

police the integrily of the voluntary recognition process. If 2 union uscs threatening or

lhe Board would have applied had the relationship been founded on an election) and thus unions
are unlikely to seek recognition in inappropriate units.

"hfuch of this argument actually only applies ta a subset of types of voluntary
recognition, Veluntary recognition based on the parties’ agreement to honor the results of an
election conducted by a neutral third party other than the Board is not even arguably subject o
many of the forms of coercion posited by the Petitioners.
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intimidating conduct {o solicit authorization cards, it violates § 8(b)(1)(A) and the Board will not
allow the cards to be used to establish majority support, See, e.g., Planned Building Services,
Inc.. 318 NLEB 1049, 1063 (1993). If a union makes misleading statemenls while oblaining

signatures on cards, they too will not count towards a majority. See, e.g., Brookland, Inc., 221

WLRB 33, 36 (1975). Moreover, “in order to void a recognition agreement . . ., “the General
Counsel need not prove with mathematical certainty that the union lacked majority support at the
time of recognition where there is evidenee that the employer unlawfully assisted a union’s
organizing campaign.'” Duane Reade, 338 NLRB No. 140 at 8.

Petitioners resort to blatant misstatement of the law in an effort to convince the Buard o
ignore it own precedents. Petitioners state, “The voluntary recognition bar applies ‘blindly,”
without concern for whether the employer-recognized union has the uncoerced support of
employees.” Dana Petilion at 18. This statement simply ignores the fact that if the union does
not snjoy majorily supporl or such support was procured through coercion, and a charge is filed,
the recognition will be declared unlawful and ordered withdrawn and no bar will apply. As the
Supreme Court cxplained in Gissel, “As for . . . alleged irregularity in the solicitation of cards,
the proper course is to apply the Board's customary standards . . . and rule that there was no
majority il the standards were not satisfied.” 395 U.S. at 602-03.

While Petitioners’ argue that the laboratory conditions standard is a higher standard than
that which applies in unfair labor practice cases, this is not correct in important respects. While
the parties are free to misreprasent the facts and the law in election campaigns, including the

effect of a yes vote, seg Midland National Life Tns. Co., 263 NLEB 127 (1942},

misrepresentations about the purpose or effect of signing a card may lead to its invalidation in an
unfair labor practice case. See, c.g., Brookland, 221 NLEB at 36. Furthermore, while employers
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can deploy supervisors to campaign against the union prior to and during an election, the Board
rejects authorization cards solicited by supervisors. See, e.g, Glomac Plastics, Inc., 154 NLEB
406, 409-10 (1971).

Importantly, all the above described means of preventing and remedying coercion in the
collection of cards can be invoked by individual employees under § 10. In other words, the
integrity of the voluntary recognition process is guaranteed by the affected employees themselves
- any one of whom can trigger review by filing a charge. In contrast, the objections procedure
described by Petitioners can cnly be invoked by the parties to the representation process, which
do not include individual employees in a RC or RM case.

In the instant cases, the Pelitioners make several unfounded allegations, including
allcgations of unicn and employer coercion in the collection of cards, employer assistance with
the collection of cards, misstatements about the effects of signing cards, the negotiation of terms
and conditions of employment prior o the demonstration of majority support, and manipulation
of the employee list to inaccurately reflect majority support in the card check. Dana Petition at 3,
14, 16-17. But the Petitioners did not file unfair labor practice charges concerning any of these
allegations. In those proceedings, he allegations could have heen investigated and a
determination made as to their veracity. If the Petitioners’ allegations were found to have ment,
the employers would have been ordercd to withdraw recognition and there would thus have been
no need for the present petitions.

All this should nat be read to suggest that there is any empirical evidence of significant
shuse of the sort alluded to by Petilioners. Petitioners rely instcad on inaccurate stereotypes from
a bygone era. This expert agency must rely on more accurate evidence — all of which refutes
Petitioners” suggestions. Scholars have reported, “Our rescarch finds that other types of union
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misconduct involving cards — such as forgery and thus use of threats to get employees to sign
cards — are exiremely rare.” Eaton & Kriesky, “No More Stacked Deck.” at 20. Indesd, the
same scholars have found “strang evidence that card check agreements reduced . . . the use of
illegal tactics such as discharges and promises of benefits.” Eaton & Kriesky, “Tnion

Organizing,” 551ndus. & Lab. Rel. Rev, at 42, 57.° A recent comprehensive review of this

literature conducted for the British government concluded, “Employer groups argue that [card
check] enables unions to placs undue pressure on employecs, while unions argue that it lessens
the likelihood of employer coercion . . . [T]he available cvidence appears to provide greater
support for the union position.” Godard," “Trade Union Recognition: Statutory Unfair Labour
Practice Regimes in the USA and Canada,” Department of Trade and Industry, Employment
Relations Research Series, No. 29 at ix (March 2004). Professor Godard specifically found,
“There is little evidence that card certificarion has been abused by unions, and mnsiderab.le |
evidence the employers often abuse the opportunilies provided for by a hallot and by employer

speech rights.” Id. at 46, Directly responding to the type of “cvidence” cited by Petitioners,

“This evidence that recognilion agreements reduce employer unfair labor practices is
important in light of compelling evidence that such employer misconduct has increased markedly
in recent years. The bipartisan Dunlop Commission found a 14-fold increase in employer
discrimination during organizing drives between the 1950z and the 1980s. Commission of the
Future of Worker-Management Relations, Fact Finding Report 70 (May 1994). Professor Paul
Weiler also charted this increase in employer unfair labor practices, finding that by the early
19803, the odds were about one in 20 that a union supporter would be lired for exercising his or
her rights. Weiler, “Promises to Keep: Securing Workers’ Rights Under the NLRA,™ 96 Harv. L.
Rev. 1769, 1781 (1983). Based on Board records, Professor Charles Morris has estimated that in
the mid-1990s, one of every 18 employees involved in an election was illegally terminated or
subject to other forms of discrimination. Human Rights Watch, Unfair Advantage: Warkers
Freedom of Association in the United States and International Human Rights Standards 71
(2000).

1%The author John Godard is a Professor at the Asper School of Management of the
University of Manitoba,
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Godard found, “employer groups in the USA have tended to point to individual cases where
workers have felt undue pressure ar in mtimidation or have signed a card based on false
information, But the number of cases they have been able to identify have been limited,
averaging only a few per year.” Id. at 42."

Indeed the Supreme Court has long ago addressed the central arguments raised by the

Patitioners in this case:

The objections to the use of cards voiced by the employers . . . boil down to two
contentions: (1) that, as contrasted with the election procedure, the cards cannot
accurately reflect an employee's wishes, either because an employer has not had a
chance to present his views and thus a chance to insure that the employee choics
was an informed one, or because the choice was the result of group pressures and
not individual decision made in the privacy of a voting booth; and (2) that quite
apart from the election comparison, the cards are too ofien abtained throngh
misrepresentation and coercion which compound the cards' inherent inferiority 1o
the election process. Neither contention is persnasive, [Gissel, 395 1.8, at 602
(emphasis added)."]

The Courts of Appeal have similarly rejected these contentions: [T]here is nothing suspect in the

""Godard notes that Yager, Bartl, and LoBus in Employes Free Choice: It's Not in the

Cards (Lahor Policy Association 1998), are “able to identify only slightly aver 100 casss since
the passage of the NLRA." Godard, “Trade Union Recognition,” al 79 n, 195. This is actually
an average of only slightly more than 1.5 cases per year. And each of these isolated instances of
misconduct was fully remedied by the Board under existing law as sxplained above.

">The second contention is fully addressed above. The Court dismissed the latter,
reasoning:

the emplovers argue that without a secret ballot an employee may, in a card drive,
succumb to proup pressures or sign simply ta pet the union ‘off his back® and then
be unable to change his mind as he would be free to do once inside a voting
boath. But the same pressures are liksly to be equally present in an election, for
glection cases arise most often with small bargaining units where virtually every
voter's sentiments can be carefully and individually canvassed. And no voter, of
course, can change his mind after casting a ballot in an election even though he
may think better of his choice shartly thereafter. [Id. at 603-04.]
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agreements which were freely chosen by the parties who voluntarily rejected the formal election
proceedings.” NLRB v. Cayuga Crushed Stone, Inc., 474 F.2d 1380, 1334 (2d Cir. 1373).

Existing law fully insures that voluniary recognition is not granted absent majority
support and that the majority support is not the product of coercion or misinformation.

D. Elimination of the Recognition Bar Will Discourape Voluntary Recoenition

Stripping volurtary recognition of the lung-attached bar would not render voluntary
recognition unlawfnl, but it would discourage this form of desirable private ordering. As one
Court of Appeals observed, “To hold that only a Board-conducted election is binding for a
reasonable time would place a premium on the Board-conducted election and would hinder the
use of less formal procedures that, in certain situations, may be more practical and convenient

and more conducive to amicable industrial relations.” NLRB v. San Clemente Publishing Corp.,

408 F.2d 367, 368 (9th Cir. 1969). Similarly, the Board recently observed that allowing petitions
afier voluntary recognition “unnecessarily discourages employers from voluntarily recognizing

labor organizations.” Smith’s Food & Drug Centers. Inc., 320 NLRB 844, 845 (1996).

Thus, eliminating or creating an exception to the recognition bar would both discourage
voluntary recognition and, sven where it is granted, disrupt and delay the expeditious
effectuation of the majority’s will. Discouraging employers from voluntarily recognizing a
representative designated by a majority of employees is surcly contrary to the Act’s express
purposes of “encouraging the practice . . . of colleclive bargaining” and “protecting the . ..
designation [by warkers] of representatives of their own choosing.” 29 U.5.C. § 151.

I11. Application of the Bar Does Not and Cannot Depend on Whether Recognition
Was Pursuant to a Preexistine A greement Between the Union and Employer

In granting review in this case, the Board majority suggests that the existence of
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agreements providing that the Employers would recognize the Union upon proof of majority
support prior to existence of such support somehow distinguishes these cases from earlier cases
according voluntary recognition protection from challenge for a reasonable period of time.”
However, such agreements have never in any way becn used to distinguish among bargaining
relationships founded on voluntary recognition or otherwise cast doubt on the legitimacy of such
recognition. The Board majority does not suggest why this factual difference should be relevant.
Indeed, the Petitioners themselves do not in any way argue that voluntary recognition obtained
pursuant o a precxisting agreement should be treated differently than voluntary recognition
granted immediately upon request.”® No argument has been advanced for this proposition
because none exiat,

Bolh the Supreme Court and the Board have long recognized that an employer and a
union can agree in advance that the employer will recognize the union upon proaf of majornity

Lumber Divigion,

support. In Summer & Co. v. NLRB, 419 U.S. 301 (1974), for
example, the Supreme Court distinguished the facts in that case, where the Court upheld an

employer’s refusal to recognize a union that claimed majority support based on cards, from one

“No other termas of the agreements can be at issue in this case for three reasoms. First,
there are no factual findings concerning the contents of any other terms. Second, there are no
factual findings or evidence of any sort concerning whether the parties formally altered these
terms after the initial agreements or abided by these terms in praclice. Finally, any other lerms in
such agreemnents can lawfully be and sometimes are elements of agreements entered into before
Board-supervised elections. See, s.g., Service Emplovees International Union v. St. Vincent
Med. Ctr,, 344 F.3d 977 (9th Cir. 2003), cert. denied, 124 5.Ct. 1878 (2004); New York Health
and Human Service Union, 1189/SE -CIO v. NYLI Haspitals Center, 343 F.3d 117 (2d
Cir. 2003} (both enforcing agreement to arbitrate disputes arising under agreements that
restricted parties’ conduct prior to Board-supervised election).

"“The Union has thus been placed in the untenable position of resonmding to an argument
that has been alluded to but not made.
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in which “the employer breaches his agrecement to permit majority status to he determined by
means other than a Board election.” Id. at 310 n, 10. In the same case, the Board also painted
out that the parties “never voluntarily agreed upon any mutually acceptable and legally
permissible means, other than a Board-conducted election, for resolving the issue of union
majority starus.” 190 NLRB 718, 721 (1971). Both haldings recognize that an employer’s
agreement o recognize a union upon proof of majority suppart is “legally permissible.”

Indeed, the Board and the federal courts have routinely enforced such agresments under
sections 8(a)(5) and 301 respectively. See, e.g., Raley’s, 336 NLRB 374 (2001); Central Parking
System. Inc., 335 NLRB 390 (2001); Goodless Electric Co., 332 NLRB 1035 (2000), gnt denied
on other grounds, 285 F.3d 102 (1st Cir. 2002); Pall Biomedical Produects Corp., 331 NLRB

1674 (2000), enf. denied, 275 F.3d 116 (D.C.Cir. 2002);" MJS Garage Management Cotp.. 314

NLRB 172 (1994); Goldsmith-Louison Cadillac Co

.. 299 NLRB 520 (1990); Alpha Beta Co.,

204 NLRR 228 (1989); Jerry’s United Super, 289 NLRB 123, 138 (1988); [L&B Cooling, Inc.,

267 NLRB 1, 1-2 (1983), enf’d, 757 F.2d 236 (10th Cir. 1985); CAM Industries, 251 NLRB 11
(1980), enf'd, 666 F.2d 411, 412-14 (Sth Cir. 1982); Unite Mine Workers of American (Lone
Srar Steel Co.), 231 NLRB 373 (1977), enf. denied, 639 F.2d 345 (10th Cir. 1980), cert. denied,

450 T7.S. 911 (1981);" 8.B.Rest of Framingham, Inc., 221 NLRB 506 (1975); Houston Division.

Kroger Co., 219 NLRB 388 (1975); Eltra Corp., 205 NLRB 1035 (1973); White Front Stores,

5\While the Court denied enforcement in Pall, its decision in no way suggested that this
form of agreement is suspect or unenforceable. Rather, the Courl merely held that, under the
particular facts of that case, the inlerest of employees in an existing unit in obtaining such an
agreement, applicable in another unit, was too remote 10 be the basis of a duty to bargain
concerning the subject.

15 1 farcement was denjed in this case for reasons that parallel those in Pall.
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192 NLRB 240 (1971); Redmond Plastics. Inc., 187 NLRB 487 (1970); National Container

Corp., 87 NLRB 1065, 1065-66 (1949); UAW v, Dana Corp., 278 F.3d 548 (6th Cir. 2002);

United Steelworkers of America v. AK Steel Corp., 163 F.3d 403 (6th Cir. 1998); Hotel &

Restaurant Emplovees Upion Loeal 217 v. .P. Morgan Hotel, 995 F.2d 561 (2d Cir. 1993);

Hatel Employees. Restaurant Employees, Local 2 v. Marriott Corp.,, 961 F.2d 1464 (Sth Cir.

1992); Georgetown Hotel v. NLRB, 835 F.2d 1467, 1470-71 (D.C.Cir. 1987); Mo-Can

_TaHmSTm's Pension Fund v. Creason, 716 F.2d 772, 775 (10th Cir. 1983), gert. denied, 464 U.5.
1045 (1984).

The Ninth Circuit has observed, “The NLRB can and does enforce employers’
agreements to waive their rights to the NLRB's regular election and eertification procedures and
substitute alternative procedures.” Marriolt Corp., 961 F.2d at 1469 n. 8. The D.C.Circuit has
stated, “The law regarding voluntary recognition 1s straightforward. . . . [V]oluntary recognition
has been found to have occurred when an employer agrees to recognize a union through a card
check or some other procedure and subscquently confirms the union’s majority status through
that procedure.” Georgetown Hotel, 835 F.2d at 1470-71 (second emphasis added). “Sucha
contract,” the Second Circuit held, “which bypasses Board-conducted elections, provides an
alternative method for employees to accept or decling union representation,” J.P. Morgan, 596
F.2d at 566. Such a contract is “not an impermissible aticmpt to bypass Board election
procedures, The jurisdiction of the NLRE over representation matters does not preclude private
agreements concerning the same issues, and a court may use its concurrent § 301 jurisdiction to
enforce arbitration clauses appearing in such contracts.” Id. at 368.

Only four years ago, the Board explained, “in the construction industry, as in other
industries, agreements for future 9(z) recognition are permissible and do not depend for their
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validity on showing of majority slatus at the lime of the execution of the agreement.” Goodless,
332 NLRB at 1038, The Board contirmed, “the Board has long held that an employer who agrees
to have majority status determined by a means other than & Board election may not thereafler
breach its agreement and refused Lo bargain.” Id. A decade earlier, the Board explained, “an
smployer may agree in advance of a card count to recognize a union an the basis of a card
majority and we can perceive of na reason why it may not contract with the union to do so In
advance of the time the union has commenced organizing.” Goldsmith-Louvison, 299 NLED at
522.

The Board has not enly found agresments to recognize contingent on a showing of
majarity suppott to be valid and enforceabls, it has found no policy reason whatsoever why this
should not be so. In Kroger, the Board “ropeluded that these clauses are valid and constitute a
waiver of the Employer’s right to demand an clection.” Id,, 219 NLRB at 389. The Board then
censidered the Court of Appeals' question on remand: “whether there exists any considerations
of national labor policy which would require us ta find these clauses illegal.” Id. The Board
answered, “We not only find thal po such negative considerations exist, but agree with the
suggestion in the court’s opinicn that national labor policy favors enforcing their validity.” Id.
(emphasis added). This is because federal policy favors enforcing agreements between labor and
management. Id, “{TThere is no countervailing consideration[] of policy not to give effect Lo
these agresments.” 1d (emphasis added). Ta the contrary, the Board has found that “*“national
labor policy’ actually favors enforcing agreements by an employer to recognize a union in the
future upon a showing of majorily support.” Goodless, 332 NLEB at 10138, The courts of appeal
have agreed, finding employers’ “apreement to accept the results of'a card check in lieu of an
NLRB clection is consistent with federal labor policy.” Marriott, 961 F.2d at 1468.
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In fact, prior agreement inSUres 4 more open and orderly process. The employer is made
aware of the union’s interest in representing its employees and can thus communicate with the
employees about both the merits of collective hargaining and the process that will be used to
measure their sentiments. Employees are likely to understand that if a majority of them sign
authorization cards their employer will (rather than might) recognize the union, thus making the
consequence of signing a card more certain. And third parties, such as rival unions, are also
likely to hecome aware of the agreed upon process and thus he more able to effectively
parlicipate in it. Finally, it appears indisputahble that it is desirable for the form of evidence of
majority support and pracess for assessing such evidence ta be clearly spelled out in advance.
There is thus no conceivable rcason to accord voluntary recognition granted pursuant to such an
agreement a lesser status than is accorded an employer's ad hoe and immediate acknowledgment
of a union’s claim to majority support.

Accordingly, the Board has uniformly applied the petition bar rule at issue here after
voluntary recognition whether it resulted from a prior agreement or not. 5ge. £.4, Seartle
Mariners, 335 NLRE at 363 (parties “entered into a written neutrality/card check agrsement”);
MGM Grand, 329 NLRB at 469 (partics signed “memorandum [(hat] required the Employer to
recognize the Union based on a valid card check™).”” No case applying the recognition bar rests
on (he fact that no such prior agreement existed. In other words, the long line of precedent

applving the bar cannot be distinguished on this grounds.

TEven the dissenters in MGM Grand would have dismissed the first and second petitions
under the recognition bar rule despite the existencs of the prior agreement. Id. at 468, 465.
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Conclusion
For the abave-stated reasons, the Board should sustain the Regional Dircctors’ decisions.
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