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INTRODUCTION

This Federal Facility Agreenent and Consent Order (Agreenent) is
made and entered into by and anong the State of Nevada, acting by
and through the Departnent of Conservation and Natural Resources,
Di vision of Environnental Protection (NDEP), the United States
Departnment of Energy (DOE), and the United States Departnent of
Def ense (DoD). The NDEP enters into this Agreement pursuant to its
statutory authority to protect the public health and the
envi ronnent .

The facilities for which DOE has assuned responsibility and which
are subject to this Agreenent include the Nevada Test Site (NTS)
parts of the Tonopah Test Range, parts of the Nellis Air Force
Range, the Central Nevada Test Area, and the Project Shoal Area
(hereinafter collectively referred to as the facilities). DoD s
responsibilities are limted to those areas at the NIS where DoD
has conducted activities. The |egal description of each facility
is provided in Appendix |, Description of Facilities.

The NTS as defined herein does not include those portions of Area
25 (see Appendix |, Description of Facilities, for area |ocation)
being used to conduct activities under the Nuclear Waste Policy
Act. The parties agree to negotiate in good faith to address any
needed environnental restoration for contam nation that predates
the enactnment of the Nuclear Waste Policy Act within the areas
excluded fromthe definition of the NIS as identified in Appendi x
|, Description of Facilities. This Agreenent is not intended to

inpact or limt the ongoing site characterization of the Yucca
Mountain site, which is proposed for spent nuclear fuel and high-
| evel radioactive waste disposal. The parties agree that any

activities undertaken by DOE or successor agencies to characterize
Yucca Mountain, or to construct, operate, or close a spent nuclear
fuel and high-level radioactive waste repository at Yucca Muntain
are specifically excluded fromthis Agreenent.

PART 1. PARTIES

. 1. The parties to this Agreenent are persons as defined in
paragraph 1V.34 and include the NDEP, DCE, and DoD. NDEP, DCE, and
DoD are referred to collectively herein as the parties (parties) to
this Agreenent.

. 2. DOE and DoD shall provide notice of this Agreenent
(including all appendi ces and any anendnents) to every successor in
interest and to any successor agency prior to any transfer of
ownership or operation of the real property subject to this
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Agreenent. The provisions of this Agreenent shall be binding on all
successors in interest and on any successor agency.

l. 3. DCE and DoD shall be responsible for ensuring that their
respective contractors conduct their activities in conformance with
the requirenents of this Agreenent. Contractors of each party are
not considered parties to this Agreenent.

|.3.a. DCE and DoD shall provide copies of this Agreenent
to all their respective prime contractors presently
retained to perform work related to any part of this
Agreenment within thirty (30) cal endar days of execution of
this Agreenent.

|.3.b. DCE and DoD shall provide copies of this Agreenent
to all additional prinme contractors retained to perform
work related to any part of this Agreenment within ten (10)
cal endar days followi ng their retention.

|.3.c. Copies of this Agreenent shall be nade avail able
to all other contractors and subcontractors retained to
perform work under this Agreenent.

PART 11. STATEMENT OF PURPOSE
1. 1. The purposes of this Agreenent include, but are not
l[imted to:

I1.1.a. ldentifying sites of pot enti al hi storic

contam nation and i npl enenting proposed corrective actions
based on public health and environnmental considerations as
follows to:

I1.1.a.i. Ensure that the inpacts and potenti al
inpacts at the facilities, as defined in paragraph
| V.26, associated with the releases or threatened
rel eases of hazardous substances, pollutants, solid
wast es, and/or hazardous wastes into the environnment
and discharges and/or potential di scharges of
pol lutants into the waters of the state are thoroughly
i nvestigated by DOE and/or DoD under the regulatory
authority and oversi ght of NDEP

1.1 a.ii. Ensure that hazardous substances,
pollutants, solid wastes, and/or hazardous wastes
whi ch have been, are, or may be discharged into waters
of the state or released into the environnent at, on,
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or from the facilities are subject to corrective
actions and closure requirenents, under the oversight
of NDEP.

1.1l a.iii. Ensure that all elenents of the
i nvestigations and corrective actions provided for in
this Agreenent consider public input.

|.1.b. Establishing specific sanpling and nonitoring
requirenments, including drilling and subsurface sanpling,
desi gned to:

1. 1 b.i. Ensure the health and safety, at all
tinme of NDEP personnel, site workers at the
faC|I|t|es and any nenbers of the public present at
t he faC|I|t|es, including during corrective action
activities;

l.1.b.ii. Det er m ne whet her rel eases of
pollutants and/or hazardous wastes or potential
rel eases of pollutants and/or hazardous wastes are
m grating or potentially could mgrate, and if so,
identify the constituents, their concentration(s), and
the nature and extent of that mgration;

l.1.b.iii. Facilitate t he under t aki ng of
appropriate corrective actions;

l.1.b.iv. Denonstrate that corrective actions
have achieved the degree of closure defined as
acceptable in the approved corrective action plan.

I1.1.c. Providing all parties with sufficient information
to enabl e adequate eval uation of appropriate renedi es by
specifying the radi oacti ve and hazardous constituents for
each corrective action unit.

|.1.d. Ensuring that the parties work together in a
cooperative manner whi ch enabl es cost effective corrective
action investigations and corrective actions and mnim zes
the likelihood of litigation anong the parties.

I1.1.e. Substantially reducing the costs of cleanup
activities at the facilities through coordi nated project
managenent, involvenent of NDEP in DOE's and DoD s
pl anni ng and budgeting processes as set forth in Part XV,
Qbligations of DOE and DoD, NDEP s oversight of cleanup,
efficient use of consultative approaches, and elim nation
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or streamining of duplicative or unnecessary procedures.

I1.1.f. Satisfying the corrective action requirenments of
40 CFR 264.101 and Sections 3004(u) and 3004(v) of the
Resource Conservation and Recovery Act (RCRA), 42 U S. C
86924 (u) and (v), and through incorporation by reference
into DOE's RCRA permt nunber NEV HWADO09.

1. 2. This Agreenent is not intended to fulfill the Federa
Facility Conpliance Act requirenment for a conpliance order
addressing the Land Di sposal Restriction prohibition for m xed
wast es. Land disposal restricted m xed wastes generated as a
result of actions taken under this Agreenent will be managed in
accordance wth the Miutual Consent Agreenent Between the State of
Nevada and the Departnent of Energy for the Storage of Low Level
Land Di sposal Restricted M xed Waste signed on June 6, 1995, or
subsequent permtted treatnent, storage, or disposal uni t
operational requirenments, including all applicable requirenents of
the RCRA, 42 U S. C. 86901 et seq. The Miutual Consent Agreenent
covers storage of environmental restoration generated m xed wast e,
and schedul es for treatnent of environnental restoration-generated
| and disposal restricted mxed waste wll be established and
enforced in accordance with the Mitual Consent Agreenent and not as
part of this Agreenent.

PART 111. LEGAL AUTHORITY

1. 1. DOE enters into this Agreenent pursuant to Section
120(a) (4) of the Conprehensive Environnmental Response, Conpensation
and Liability Act (CERCLA), 42 U S.C. 89620(a)(4); Sections 6001
and 3004(u) and 3004(v) of RCRA, 42 U S. C 86901 et seq.; the
Atom c Energy Act, 42 U S C 82011 et seq.; and Executive O der
12580 " Superfund | npl enentation.™

L. 2. DoD enters into this Agreenment pursuant to Section 120 of
CERCLA, 42 U.S.C. 89620; Sections 6001 and 3004(u) and 3004(v) of
RCRA, 42 U. S.C. 86901 et seq.; Executive Order 12580, "Superfund
| npl enrent ati on”; the National Contingency Plan; Section 311 (c) of
the Federal Water Pollution Control Act, 33 U S.C 81321; and the
Def ense Environnental Restoration Program 10 U S.C. 82701.

11, 3. The parties enter into this Agreenent pursuant to their
applicable authorities and responsibilities, including the Solid
Wast e Disposal Act, which includes both RCRA and the Hazardous and
Solid Waste Act; Chapters 444, 445, and 459 of the Nevada Revised
Statutes (NRS) including the Nevada Water Pollution Control Law,
NRS 445A. 300 et seq., the Nevada Hazardous Waste Law, NRS 459. 400
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et seq., Chapters 444, 445, and 459 of the Nevada Adm nistrative
Code (NAC), the Nevada Adm nistrative Procedure Act, NRS Chapter
233B, as these |aws nmay be anended fromtine to tine, and all other
appl i cabl e provisions of state and federal |law. NDEP specifically
retains all of its hazardous waste and clean water authorities and
|l egal rights, both substantive and procedural, both under the
authorities delegated by the U S. Environmental Protection Agency,
and under its own laws and regul ations as well. DCE does not waive
any claimof jurisdiction over matters which may be reserved to DOE
by law, including the Atom c Energy Act, 42 U S . C. 82011 et seq.

111, 4. To the extent not inconsistent with federal |aw, the | aws
of the state of Nevada shall be applied when interpreting and
construing this Agreenent. Compliance with the terns and

conditions of this Agreenent does not relieve DOE or DoD of any
responsibility for conplying wwth all applicable federal and state
| aws and regul ati ons.

PART 1V. DEFINITIONS

V. 1. Except as noted in Part |1V of this Agreenent, the
definitions provided in RCRA, the Nevada Water Pollution Control
Law, NRS 445.131 et seq., the Nevada Hazardous Waste Law, NRS
459.400 et seq., and their inplenenting regulations, as

appropriate, shall control the neanings of the terns contained in
this Agreenent.

V. 2. "Adm nistrator” shall have the neaning given in NRS
445, 134.
V. 3. "Agreenent” shall refer to this Federal Facility Agreenent

and Consent Order (FFACO and includes all attachnments, addenda,
appendi ces, anendnents, and nodifications.

| V. 4. "Agreenment coordinator" shall refer to the individua
desi gnated by each party to this Agreenent responsible for the
overall inplenentation of the Agreenent.

| V. 5. "Aut hori zed representative(s)" shall include a party's

contractor(s) or agent(s) acting in specifically designated or
defined capacities.

| V. 6. "Central Nevada Test Area" shall nean the property so
described in Appendix I, Description of Facilities.
| V. 7. "Clean closure"” shall nean the renoval of pollutants,

hazar dous wastes, and solid wastes rel eased into the environnment or
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di scharged and/or having the potential of being discharged into
waters of the state in accordance wth corrective action plans.

V. 8. "Closure in place" shall mnmean the stabilization or
i solation of pollutants, hazardous wastes, and solid wastes, with
or without partial treatnent, renoval activities, and/or post-
closure nonitoring, in accordance with corrective action pl ans.

| V. 9. "Community Advisory Board" shall mnmean that formally
constituted and chartered board created under the Federal Advisory
Comm ttee Act established to provide site-specific recomendations
for environnmental restoration and waste nanagenent activities on
the facilities.

| V. 10. "Contam nant" shall have the neaning given in NRS
445A.325. DCE asserts that this definition is subject to Part I11,
Legal Authority.

V. 11. "Corrective action" shall nean an action or series of
actions taken to <correct deficiencies in the disposal or
cont ai nment of pollutants, hazardous wastes, and solid wastes to
prevent rel eases and/or potential releases into the environnent or
di scharges and/or potential discharges of such materials into
waters of the state in accordance with the approved corrective
action plan. A corrective action may range fromno action to cl ean
cl osure.

V. 12. "Corrective action coordinator(s)" shall mean the
i ndi vidual (s) responsible for overseeing daily activities required
by this Agreenent.

| V. 13. "Corrective action decision docunent” (CADD) shall nean a
docunent that describes the corrective action that is selected as
the result of investigation activities and the rationale for its
sel ection. The rationale consists of an analysis of the possible
alternatives and may reflect a decision ranging fromno action to
cl ean cl osure.

| V. 14. "Corrective action investigation™ (CAl) shall nean an
i nvestigation conducted by DOE and/or DoD to gather data sufficient
to characterize the nature, extent, and rate of mgration or
potential rate of mgration from releases or discharges of
pol lutants or contam nants and/ or potential rel eases or discharges
fromcorrective action units identified at the facilities.

| V. 15. "Corrective action investigation plan" (CAlP) shall nean
a docunent that provides or references all of the specific
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information for planning investigation activities associated with
corrective action units or corrective action sites. A CAI P may
reference information in the optional CAU work plan or other

appl i cable docunents. [If a CAU work plan is not devel oped, then
the CAIP nust include or reference all of the nmanagenent,
t echni cal , quality assurance, health and safety, public

i nvol venent, field sanpling, and waste managenent information
needed to conduct the investigations in conpliance with established
procedures and protocols.

| V. 16. "Corrective action plan" (CAP) shall nean a plan which is
prepared when the corrective action decision docunent requires a
corrective action.

| V. 17. "Corrective action sites" (CASs) shall refer to the sites
potentially requiring corrective action(s) and may include solid
wast e managenent units, or individual disposal or release sites.

| V. 18. "Corrective action unit" (CAU shall nmean one or nore
corrective action sites grouped geographically, by technical
simlarity, agency responsibility, or for other appropriate
reasons, for purposes of determ ning corrective actions.

V. 19. “Corrective action unit work plan” (CAU work plan) shal
mean an optional planning docunent that provides information for a
CAU or a collection of CAUs where significant commonal ity exists.
This plan may be devel oped to elimnate redundant CAU docunent ati on
and may contain managenent, technical, quality assurance, health
and safety, public involvenent, field sanpling, and waste
managenent information. This comon information will be referenced
in the appropriate CAl Ps.

| V. 20. "Days" shall nean cal endar days unl ess business days are
specified. Any submttal that, under the terns of this Agreenent,
woul d be due on a Saturday, Sunday, or state of Nevada or federal
hol i day shall be due on the follow ng busi ness day.

V. 21. "Deadl i ne" shall nean the date by which an enforceabl e
m | estone established by this Agreement or other actions or
activities specifically identified in this Agreenent shall be net.
Stipulated penalties may be assessed for failure to neet an
est abl i shed deadl i ne.

| V. 22. "Departnment of Defense" (DoD) shall nean the Ofice of the
Secretary of Defense, Defense Nucl ear Agency and/or any predecessor
or successor agency(ies) and/or their authorized representatives so
designated in witing.
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| V. 23. "Departnment of Energy" (DOE) shall nean the U S
Departnent of Energy and/or any predecessor oOr successor
agency(ies) and/or their authorized representatives.

| V. 24. "Due date" shall nean the date by which a nonenforceabl e
m | estone is due.

| V. 25. "Enforceable mlestone" shall nmean a mlestone which is
enforceabl e and for which a deadline has been assi gned.

| V. 26. "Facilities" shall include the Nevada Test Site (NTS)
parts of the Tonopah Test Range, parts of the Nellis Air Force
Range, the Central Nevada Test Area, and the Project Shoal Area.
The NTS as defined herein does not include those areas being used
to conduct activities under the Nuclear Waste Policy Act.

| V. 27. "Fiscal year" (FY) shall nean the federal fiscal year
unl ess ot herw se specified.

| V. 28. "Hazar dous substance" shall have the neaning given in
CERCLA 8101, 42 U S.C. 89601(14), and NRS 459. 429. DCE asserts
that this definition is subject to Part 111, Legal Authority.

| V. 29. "Hazardous waste" shall have the mnmeaning given in

42 U.S.C. §6903(5) and NRS 459. 430.

| V. 30. "M | estone" shall nean an inportant or critical event,
goal , task, and/or activity that nust occur in order to achieve the
objective(s) for that corrective action unit.

| V. 31. "M xed waste" shall have the neaning given in 42 U S. C
86903 (41).

| V. 32. "Nellis Ar Force Range" shall nean the property so
described in Appendix |, Description of Facilities.

| V. 33. "Nevada Test Site" (NTS) shall mnmean the property so
described in Appendix I, Description of Facilities.

| V. 34. "Parties" shall mean the parties naned in Part |, Parties,

to this Agreenent.

| V. 35. "Person" for the purposes of this Agreenent shall include
DOE, DoD, and NDEP within the definitions of "person" contained in
t he Nevada Water Pollution Control Law, NRS 445A.300 et seq., and
t he Nevada Hazardous Waste Law, NRS 459.400 et seq.

| V. 36. "Pollutant” shall have the meani ng given in NRS 445A. 400.
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DCE asserts that this definition is subject to Part I11, Lega
Aut hority.

| V. 37. "Project Shoal Area" shall refer to the locality so
described in Appendix |, Description of Facilities.

| V. 38. "RCRA" shall nean the Resource Conservation and Recovery

Act of 1976, Public Law 94-580, 42 U.S.C. Section 6901 et seq., as
amended by the Hazardous and Solid Waste Anmendnents of 1984,
P.L. 98-616, as anended by the Federal Facility Conpliance Act of
1992, P.L. 102-386, and any other anmendnents thereto.

| V. 39. "RCRA Permt" shall mean a permt issued by NDEP for
hazardous waste treatnent, st or age, and/ or di sposal units
i ncludi ng, as required, post-closure nonitoring of such units.

| V. 40. "Rel ease" (including past rel eases) shall have the neaning
given in NAC 459. 9526 and NAC 445A. 345.2 as related to constituents
identified in NAC 445A. 347. 2.

V. 41. "Solid waste" shall have the neaning given in 42 U S. C
86903 (27) and NRS 444. 490.

| V. 42. "State of Nevada Departnment of Conservation and Natura
Resources, D vision of Environnmental Protection” (NDEP) shall have
t he neaning given in NRS 445A. 350 and NAC 444.576.

| V. 43. "Submttal" shall mean every docunent, report, schedule
deliverable, work plan, or other witten itemto be provided to
NDEP pursuant to this Agreenent.

| V. 44, "Ti mefrane” shall nmean an interval of time over which sone
action is planned to occur, with or wthout reference to a
begi nni ng or endi ng date.

| V. 45, "Tonopah Test Range" shall nean the property so descri bed
in Appendix |, Description of Facilities.
| V. 46. "Waters of the state" shall have the neaning given in

NRS 445A. 415.

PART V. DESCRIPTION OF APPENDICES

V. 1. Appendices |-Vl are incorporated by reference into this
Agreenment. Any anbiguity resulting fromdifferent |anguage used in
an appendi x versus the body of this Agreenent shall be resolved in
favor of terns and conditions found in the body of this Agreenment.
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V. 2. Appendix |, "Description of Facilities,”™ contains the
descriptions of each of the facilities covered by this Agreenent.

V. 3. Appendix 11, "Corrective Action Sites/Units,"” contains a
list of all CAUs which have been identified to date and which have
not yet been transferred to subsequent appendices or CASs which
have not yet been grouped into CAUs. A CAU shall consist of one or
nmore CASs, and each CAS in each CAU will be identified. New
CASs/CAUs identified by any of the parties shall be added to
Appendix Il on a quarterly basis. CAUs shall be grouped in
categories and subcategories in accordance wth Appendix VI,
Corrective Action Strategy. The CAU categories may include:

V. 3. a. | ndustrial sites;
V.3.b. Underground test areas;
V. 3.cC. Cont am nated soil sites; and

V. 3.d. Ofsites.

V. 4. Appendi x I'l1l, "Corrective Action Investigations/Corrective
Actions,” shall |ist those CAUs that have been identified and
prioritized for CAls and/or for corrective actions as described in
Part X I, Corrective Action Investigations/Corrective Actions

Thi s appendi x shall also contain CAU m | estones with associ ated due
dat es and deadl i nes.

V. 5. Appendi x IV, "C osed Corrective Action Units," shall |ist
those CAUs for which all corrective actions have been conpl eted and
approved by NDEP in accordance with Part X I, Corrective Action

| nvestigati ons/ Corrective Actions.

V. 6. Appendi x V, "Public Involvenment Plan," is described in
Part XVIl, Public Involvenent. A draft of this appendi x shall be
submtted within 60 days of the effective date of the Agreenent.

V. 7. Appendi x VI, "Corrective Action Strategy," contains the
process for inplenmenting corrective actions pursuant to this
Agreenment. Processes described in greater detail in Appendix VI,

Corrective Action Strategy, than in the body of this Agreenent may
be in addition to those described herein but shall not be in
conflict with the provisions contained in the body of this
Agr eenent .
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PART VI. ENFORCEABILITY/RESERVATION OF RIGHTS

VI, 1. Except as described in paragraph VI.2 and paragraph
VI11.6, conpliance with the terns and conditions of this Agreenent
shall stand in lieu of any admnistrative or judicial renedies that
may be taken for matters covered by this Agreenent.

VI, 2. NDEP reserves the right to bring any enforcenment action
against DOE and/or DoD for nonconpliance with the ternms and
conditions of this Agreenent, including actions for the sole

pur pose of conpelling conpletion of a deficient activity whet her or
not stipul ated penalties are sought.

VI, 3. For all matters outside the scope of this Agreenent, NDEP
within the scope of its authority, reserves the right to bring
enf orcenment actions agai nst any person.

Vi . 4. DCE and DoD intend to be legally bound by this Agreenent
and agree that the terns and conditions of this Agreenent are
enforceable as provided herein. DOE and DoD consent to NDEFP s
jurisdiction for the purpose of executing and enforcing the terns
and conditions of this Agreenent.

VI . 5. Nothing in this Agreenent shall be construed to affect any
crimnal investigations or crimnal liability of any person(s) for
activities at any of the facilities described in Appendix I,
Description of Facilities.

VI . 6. Nothing in this Agreenent shall <constitute, or be
construed as a release fromany claim cause of action, or demand
in law or equity against any individual, firm partnership, or
corporation not directly identified in this Agreenent for any
liability it may have arising out of, or relating in any way, to
the generation, storage, treatnent, handling, transportation,
rel ease, or disposal of any hazardous substances, hazardous wastes,
solid waste or pollutants, found at, taken to, or taken from any
of the facilities that are the subject of this Agreenent.

VI. 7. The parties reserve their appeal rights as set forth in
Part | X, Informal Dispute Resolution and Appeal Procedure.

Vi . 8. In the event of admnistrative or judicial action, al
parties reserve all rights, clains, and defenses avail abl e under
| aw.
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PART VII. PROGRESS REPORTS

Vil 1. Following the effective date of this Agreement, DOE and
DoD shall, on or before the 30th cal endar day follow ng the end of
each calendar quarter, submt a witten or electronic progress
report to NDEP that describes the actions taken during the cal endar
quarter just ended. This information will serve as a partial basis
for the discussions at the quarterly neetings discussed in
paragraph Xl 1. 4.

Vil. 2. Each progress report shall include:

VII.2.a. Sufficient detail to clearly and accurately
convey to NDEP the manner and extent to which the
requi rements and schedul es set forth in the work plans and
other ternms and conditions of this Agreenent are being
met ;

VII.2.b. Any known cost and schedul e vari ances exceedi ng
the established thresholds will be reported along with the
cause of the variances and any actions which my be
i npl enented to correct the variances;

VIT. 2. c. Actipns and i ssues of concern, where additional
comuni cation i s necessary.

Viil. 3. DOE and/or DoD shall, within sixty (60) cal endar days of
NDEP' s request, which is hereby established as the deadline for
this activity, provide NDEP wi th budgets and costs for activities
covered by this Agreenent.

VI, 4. DOE and DoD shall include in their quarterly reports a
t hree-nont h advance schedule outlining field activities (including
t he field activities of their respective contractors,
subcontractors, operators, and agents), proposed to be inplenented
under this Agreenent. A nore detailed schedule shall be provided
to NDEP on a bi-weekly basis, and shall provide the specific dates
for conducting these activities for the subsequent two-week peri od,
thereby enabling NDEP to select those activities it deens
appropriate to observe.

VII.S5. The National Defense Authorization Act for 1994, 42 U S. C
87274k, (P.L. 103-160, Section 3153) requires DCE to prepare and
submt an annual environmental restoration report. DCE shal
submt to NDEP a copy of the portions of that report that define
the conditions or otherwise relate to the activities being
undertaken by the DCE Nevada Operations Ofice within thirty (30)
cal endar days of the report's submttal to Congress.
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VII.®6. Quarterly neetings will be held in part to discuss any
issues raised in or by the quarterly progress reports. These
nmeetings will also serve to initiate the prioritization discussions
identified in Part Xil, Corrective Action Investigations/Corrective
Actions. Parties wll attenpt to resolve issues during the
quarterly neetings. Resolution of issues will be docunented, and
unresol ved issues will be discussed at or before the next quarterly
meet i ng.

VII.7. Parties may neet at tinmes other than the quarterly
meetings as required, for exanple if there are events, such as
changes in available funding, that mght affect mlestones,
especially if those mlestones are in the current fiscal year.

PART VII1. STIPULATED PENALTIES

VIT1.1. Stipulated penalties shall be incurred by DOE and/or DoD
in the event that DOE and/or DoD fails to neet an established
deadl i ne.

VII1.2. In the event DOE or DoD fails to neet an established
deadl i ne contai ned herein, NDEP may assess a stipulated penalty in
t he amount of $5,000.00 per week for the first week or part thereof
of such failure, $10,000.00 per week for the followi ng week or part
t hereof of such failure, and $15, 000. 00 per week for the third and
each succeedi ng week for which the failure to neet an established
deadl i ne occurs.

VII1.3 NDEP shall notify DCE and/or DoD in witing of any all eged
failure to nmeet an established deadline.

VIIl1.3.a. If NDEP's witten notice of a m ssed deadline
cites that the specified deadline was not net, evidence
supporting any all eged defense nust be submtted to NDEP
within thirty (30) cal endar days fromthe date of receipt
of NDEP's witten notice unless otherw se agreed. No
penalty shall be assessed if NDEP accepts the DCE s and/ or
DoD s def ense. If NDEP rejects the defense, DCE and/or
DoD shal |l be assessed the stipulated penalty fromthe date
of the m ssed deadline, and DOE and/or DoD may initiate
t he appeal procedure in accordance with paragraph | X 2 of
this Agreenent.

VIIl.3.b. If a mlestone for which a deadline has been
established is construed by NDEP to be substantially
deficient, and therefore not conplete, NDEP shall issue a

witten Notice of Deficiency to DOE and/or DoD that cites
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the alleged deficiencies. If DOE and/or DoD accept(s)
NDEP' s position, DOE and/or DoD shall, wthin twenty-one
(21) cal endar days of receipt of the Notice of Deficiency
or such longer tine period as specified by NDEP, correct
t he deficiencies and resubmt or otherw se conplete the
m | estone for which the deadline was established. Any
stipul ated penalty(ies) connected to failure to neet the
est abl i shed deadline shall begin upon DOE s and/or DoD s
receipt of the Notice of Deficiency. The penalty(ies)
shal | accrue during such twenty-one (21) cal endar days, or
ot herwi se specified period, and may, at NDEP s discretion,
be wai ved unl ess the resubmtted deliverable or conpleted
mlestone is determned by NDEP to remain substantially
deficient. If DOE and/or DoD is aggrieved by either
NDEP' s original or subsequent determ nation of substanti al
deficiency, DOE and/or DoD may initiate the appeal
procedure in accordance with paragraph | X 2.

VII1.4. Stipulated penalties will continue to accrue and may be
assessed at NDEP s discretion during pursuit of renedi es contained
in Part 11X Informal Dispute Resolution and Appeal Procedure,
except accrual of such penalties shall be suspended during any
period of time in excess of fourteen (14) cal endar days required by
NDEP to render its decision under paragraph VI11.3. DCE and/ or DoD
are responsible for stipulated penalties only for the tine
ultimately determned to be deficient, and stipulated penalties are
to be paid within thirty (30) days of a final determ nation of
deficiency unless the parties agree to a different schedul e.

VI11.5. The provisions of this Part shall not affect DOE s and/or
DoD's ability to petition NDEP for an extension of a deadline as
appropriate as set forth in Part X, Extensions.

VII1.6. Stipulated penalties for failure to neet established
deadlines contained herein are in lieu of statutory penalties
ot herwi se avail able under the law For statutory or regulatory
violations for actions for which deadlines are not established or
out side the scope of this Agreenent, all renedies avail able to NDEP
may be i nvoked while DOE and DoD reserve their authority to use all
avai | abl e def enses.

VII1.7. Paynment of any stipulated penalty does not relieve DOE
and/ or DoD of any other requirenments inposed by this Agreenent.

VII1.8. Any failure of DOE to remt a stipulated penalty within
thirty (30) cal endar days after the stipulated penalty is due and
payabl e, unless the affected parties agree to a different paynent
schedul e, shall, to the extent allowed by | aw, cause the addition
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of interest on the unpaid bal ance conpounded daily at a rate equal
to the rate of interest fixed for 1-year United States treasury
bills on the date of the commencenent of the action, as reported in
the "Federal Reserve Bulletin" published by the Board of Governors
of the Federal Reserve System or other commonly used business or
financi al publication. In the event paynment of interest is not
allowed by law, DOE shall, to the satisfaction of NDEP, establish
the basis of this position.

VIIl.9. NDEP s position is that the DoD is required to pay
interest in accordance with paragraph VII1.8. DoD s position is
t hat absent express Congressional authorization the United States
is imune from paying interest. | f, however, a court of proper
jurisdiction holds that the DoD is required to pay interest,
interest shall be paid in accordance with paragraph Vill.8.

VI11.10. Stipulated penalties that are due and payable shall be
paid to the state of Nevada, D vision of Environnental Protection.

PART IX. INFORMAL DISPUTE RESOLUTION AND APPEAL PROCEDURE

I X. 1. All parties to this Agreenent shall nake reasonable
efforts to informally resol ve outstanding i ssues and/ or disputes.
During the informal dispute resolution process, the parties shal
meet as many tinmes as necessary to discuss and attenpt resol ution
of the dispute. |If resolution at the agreenent coordi nator |evel
cannot be reached, efforts may be el evated to i nmedi ate supervi sors
of the agreenent coordinators or, if necessary, to the agency
executive level. If resolution cannot be achieved informally, the
appeal procedures of this Part nmay be inpl enented.

| X. 2. In the event DOE and/or DoD are aggrieved by a witten
determ nation by the NDEP agreenent coordinator or his designee,
DOE and/ or DoD nay appeal the matter as foll ows:

| X.2.a. Wthin fifteen (15) cal endar days foll ow ng DCE
and/or DoD receipt of the NDEP determ nation being
appeal ed, DOE and/or DoD shall request an inform

admni strative hearing. Seven cal endar days prior to the
informal adm nistrative hearing, DOE and/or DoD shall

provide NDEP with a witness list, list of exhibits, and
summary of evidence intended to be presented. The infornal
adm ni strative hearing shall be held in the NDEP offices
within thirty (30) cal endar days of the request, unless
otherwi se agreed. Followng the informal admi nistrative
hearing, the NDEP adm nistrator shall issue the final

deci si on.
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| X.2.b. If the informal admnistrative hearing fails to
resolve the issue, DCE and/or DoD may, within twenty (20)
cal endar days foll ow ng recei pt of t he NDEP
admnistrator's final decision, appeal the admnistrator's
decision to the Nevada State Environnental Conm ssion
(SEC). An appeal is made by filing SEC Form #3 with the
Secretary of the SEC. SEC Form #3 will be enclosed with
t he deci sion docunent referenced in paragraph I X 2. a.

| X.2.c. A hearing before the SEC shall be conducted within
twenty (20) calendar days pursuant to the Nevada
Adm ni strative Procedure Act, NRS 233B.010 et seqg. and the
Rul es of Practice and Procedure of the SEC, NAC 445B. 875
t hrough 445B. 897

I X. 3. Any of the parties may appeal the final decision of the

SEC as provided for in paragraph I X.2.c by filing a petition for
judicial review pursuant to NRS 233B. 010 et seq.

PART X. EXTENS10ONS

X 1. NDEP shal|l grant a reasonabl e extension of a deadline upon
receipt of atinmely witten request from DOE and/ or DoD and when
NDEP determ nes that good cause exists for the requested extension.
Any request for extension shall specify:

X.1l.a. The deadline that is sought to be extended;

X.1.b. The length of the extension sought;

X.1.c. The good cause(s) for the extension; and

X.1.d. Any and all related schedul e(s) or deadline(s)
that would be affected if the extension were granted.

X 2. Good cause may exi st for an extension for:

X. 2. a. An event included in Part XXI|, Force Mijeure;

X.2.b. A delay caused by, or likely to be caused by, the
granting of an extension in regard to another deadline or
m | est one;

X.2.c. Any event or series of events nmutually agreed to
by DCE and/ or DoD and NDEP as constituting good cause.

X. 3. NDEP, in witing, shall grant or deny a witten request



OCO~NOUITRAWNE

FFACO
Page 17 of 34
March 15, 1996

for an extension within thirty (30) cal endar days fromthe date of
recei pt of the witten request.

X 4. NDEP may grant the extension for less tine than originally
requested if it determnes that the shorter extension is reasonable
in light of the good cause.

X. 5. | f NDEP denies the requested extension, or approves an
extension but nodifies the length of tine requested for the
extension, it wll include inits witten statenent of denial or

nodi fication an expl anation of the basis for its decision.

PART XI. AMENDMENTS AND MODIFICATIONS

X . 1. Arendnents to this Agreenment nmay be proposed by any of the
parties.

Xl . 2. Amendrments may be proposed for the follow ng reasons,

anong ot hers:

Xl.2.a. To assure that this Agreenent remains consi stent
wi th applicable |laws and regul ati ons;

Xl.2.b. To assure that this Agreenent is consistent with
changed ci rcunst ances.

Xl . 3. This Agreenent shall not be nodified unless such
nodi fication is in witing and signed by all affected parties

Changes to Appendi x V, Public Involvenent Plan, and the novenent of
CAUs between appendices as specified in Part V, Description of
Appendi ces, and as specified in Part X, Corrective Action
| nvestigations/ Corrective Actions, shall not be considered
nodi fications of this Agreenent.

PART XI1I. CORRECTIVE ACTION INVESTIGATIONS/CORRECTIVE ACTIONS

X, 1. Wthin sixty (60) cal endar days follow ng the signing of
this Agreenent by the last party to do so, the parties shall neet
to review Appendices I1-1V and concur on the classification of al
presently identified CAUs to insure all known CAUs are placed in
the appropriate appendi x, and where appropriate, due dates and
deadlines established for existing and proposed activities.
Following this initial neeting, the quarterly neeting process
outlined in paragraphs XI1.3 and XI1.4 will begin.

X, 2. Appendi x I'l1l, Corrective Action Investigations/Corrective
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Actions, wll initially reflect current prioritization of CAUs
based on previous discussions wth NDEP and/or the Community
Advi sory Board in devel oping the budgets and priorities for FY 96
and FY 97. Followng the initial prioritization, new CAUs w || be
prioritized based on assessnment of risk, as well as agency,
regul ator, and stakehol der input (including the Community Advisory
Board), according to the process described in Appendix VI,
Corrective Action Strategy.

X, 3. The parties shall review and update Appendices Il through
IV as required at quarterly neetings. The appendi ces shall be
updat ed at each neeting to:

Xil.3.a. Add newy identified sites to Appendix II,
Corrective Action Sites/Units;

Xli1.3.b. Incorporate any approved schedul e changes to the
m | est ones in Appendi x L, Corrective Action
| nvestigations/Corrective Actions. Move CAUs from
Appendi x I'l1l, Corrective Action Investigations/Corrective
Actions, to Appendix IV, Cosed Corrective Action Units,
after NDEP has issued a notice or notices of conpletion.

X1.4. Following the transfer of a CAU from Appendix 11,
Corrective Action Sites/Units, to Appendix |11, Corrective Action
| nvestigations/Corrective Actions m | estones, associated due dates
and deadlines nmay be proposed by DOE and/or DoD but shall be
established by NDEP according to the follow ng quarterly neeting
schedule listed in paragraphs XiI.4.a through Xil.4.c. Except as
noted in paragraph Xl 1.5, deadlines my be established for the
submttal of work plans, CADDs, CAPs, and conpletion of corrective
actions within the FY+2 planning w ndow. For those work plans

CADDS, CAPs, and corrective actions for which conpletion nmay fal

outside the planning w ndow (FY+2), interim deadlines my be
established within the FY+2 planning wi ndow. All deadlines other
than those set forth explicitly in this Agreenent shall be

establ i shed pursuant to paragraphs Xil1.4 and Xl 1.5.

Xil.4.a. During the quarterly neeting held during the
fiscal year first quarter, the parties shall review and
reconsider established priorities, m | est ones, and
associ ated due dates and deadlines for the current fiscal
year, taking into consideration the Approved Funding
Program and the factors listed in section 1.3 of Appendi x
VI, Corrective Action Strategy. If the parties cannot
agree on deadlines, then Part 1|X Informal Dispute
Resol ution and Appeal Procedure, may be invoked.
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Xil.4.b. During the quarterly neeting held during the
fiscal year second quarter, the parties shall initiate the
process to establish priorities, m | est ones, and
associ ated due dates for CAUs for FY+2. At this neeting,
DOE will propose CAU nilestones for target and planning
funding | evels, as appropriate. DCE may choose to devel op
m | estones above the target funding level, but shall
identify which proposed m | estones are above the target
case. NDEP, under its authority, may establish deadlines
for any mlestones for DCE and DoD activities subsequent
to the prioritization process established in Appendi x VI,
Corrective Action Strategy. DoD asserts it is not able to
commt to these FY+2 enforceable dates. Prioritized CAUs
with their associated mlestones, due dates, and/or
deadlines shall be listed in Appendix 111, Corrective
Action Investigations/Corrective Actions. Parties reserve
the right to invoke paragraph IX.1 if an issue is not
resol ved. Subsequent to this neeting, input on the
proposed priorities will be sought fromthe public and the

Community Advi sory Board. DCE and DoD, in cooperation
with NDEP, will develop a final prioritization of CAUs for

Modification Letter | cajs and corrective actions with the setting of deadlines

by NDEP by March 15.

Xil.4.c. During the quarterly neeting held during the
fiscal year fourth quarter, the parties shall review and
reconsider established priorities, m | est ones, and
associ ated due dates and deadlines for CAUs considering
factors established in Appendix VI, Corrective Action
Strategy, and the President’s budget for FY+1. Parties
reserve the right to invoke paragraph I X.1 if an issue is
not resol ved.

Xl1.5. One (1) mlestone, wth an associated due date or
deadl i ne, beyond FY+2 will be established for the conpletion of
UGTA. In addition, at any one tine, one (1) other mlestone, with
an associated due date or deadline, besides the conpletion
m | estone can be established for UGIA beyond the FY+2 wi ndow. Once
this other mlestone noves into the FY+2 w ndow, an additiona
m | estone beyond FY+2 can be established such that two outyear
m | estones (one of which is the conpletion mlestone) can al ways
exist for UGIA. These mlestones, established beyond the FY+2
wi ndow, wIll be based on assunptions used for planning and
understandings of the CAUs at the tinme of their establishment. |If
t he assunptions or understandi ngs change, the m | estones may be
reeval uated. The parties recognize that current assunptions, as
stated in Appendix VI, Corrective Action Strategy, are prelimnary
and may change as additional technical information is acquired.


AGREEMENT MODIFICATIONS

In a June 15, 1998, letter, the DOE, DoD, and the NDEP agreed to modify the last sentence of paragraph XII.4.b as follows:

"DOE and DoD, in cooperation with NDEP, will develop a final prioritization of CAUs for CAIs and corrective actions.  NDEP will establish deadlines within 30 days of receipt of the final proposed DOE and/or DoD milestones for all prioritized CAU activities it asserts must be incorporated into the FY +2 Budget Request."

To view the letter, click on "Modification Letter."
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Xl1.6. The timeframes for submttals, activities, and tasks shal
be established in the appropriate planning docunents and may be
bounded by the deadlines established in Appendix II1l, Corrective

Action I nvestigations/Corrective Actions.

X.7. Once a CAlI has been conpleted, DOE or DoD shall submt a
CADD, which includes evaluation of alternatives, to NDEP for its
eval uati on. Prior to approving proposed actions, NDEP may seek
public comment which includes input from the Community Advisory
Board. If a corrective action is required, a CAP will be prepared
to gui de the subsequent corrective action.

X1.8. NDEP shall, within thirty (30) cal endar days of receipt of
a submttal, unless otherw se specified in this Agreenent, provide:

Xil.8 a. Approval, wth or wthout comments on the
subm ttal

Xil1.8. b. D sapproval with conmments; or

XI1.8.c. Atinmeframe within which NDEP's review will be
conpl et ed.

X1.9. Upon conpletion and NDEP approval of the corrective
actions, Notices of Conpletion shall be transmtted to DOE and/ or
DoD as appropriate and the CAU wll nove to Appendix |V, C osed
Corrective Action Units. Appendix IV wll also identify which CASs
or CAUs require long-term nonitoring.

PART XI11. SAMPLING AND DATA/DOCUMENT AVAILABILITY

XiI1.1. The tineframes for the initial availability of any
qual ity-assured results from sanpling and nonitoring shall be
identified in the CAU plans and CAP schedul es for each CAU. DCE
and/ or DoD shall nake avail abl e existing quality-assured data from
sanpling, tests, and other activities generated pursuant to this
Agreenment within thirty (30) calendar days follow ng a request.
This requirenent is hereby established as the deadline pursuant to
this Agreenent. NDEP may request all sanpling data (including raw
data), to be incorporated into the submttal

XiIl1.2. NDEP, at its request, shall be provided split or duplicate
sanpl es of all sanples collected by DOE and/ or DoD pursuant to this
Agr eenent . NDEP shall provide, wupon request of any party’s
corrective action coordinators, split or duplicate sanples of al

sanpl es collected by NDEP pursuant to this Agreenent. Any party
requesting split or duplicate sanples from another party shall
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provide its own sanple container(s) at the tinme of the sanpling
event and is responsible for the managenent and anal ysis of any
such sanpl es.

Xi1l1.3. NDEP may inspect and have copies provided, subject to
restrictions relating to classification and other applicable
privileges, any and all records, files, photographs, docunents, and
other witings (including sanpling and nonitoring data), pertaining
to work undertaken, or planned to be undertaken, pursuant to this
Agreenment. Oiginals shall remain in the custody of DOE, DoD, and
their respective contractors.

PART XIV. ACCESS

Xl V. 1. Subject to DOE and/or DoD security requirenents,
appl i cabl e health and safety plans, and health and safety officers’
instructions, NDEP personnel, with appropriate safety and security
cl earances, shall have authority to enter CAU work sites and DCE
and DoD | ocations during nornmal business hours with or wthout
advance notification. Following notification of DOE and/or DoD,
NDEP shall to the extent authorized by | aw have authority to enter
contractor locations to review applicable records and information.
Access may be sought for the follow ng purposes anong ot hers:

XIV.1l. a. Inspection of records, operating | ogs,
contracts, and other docunents related to inplenentation
of this Agreenent;

XIV.1.b. Reviewng the progress of DCE and/or DoD in
i npl ementing the ternms and conditions of this Agreenent;

XIV.1l.c. Verification of data related to inplenentation
of this Agreenent; and

XIV.1.d. Qpbservation of Agreenent-related work in
progr ess.

Xl V. 2. Escorts of NDEP personnel to restricted areas where work
is ongoing at a CAU shall not be required where facility/locality-
specific security, health, and safety requirenents are understood
and adhered to by the unescorted NDEP personnel. Unescorted NDEP
personnel shall sign a release of liability before undertaking any
unescorted visit of a restricted site.

XlV. 3. No reasonabl e access shall be denied NDEP personnel wth
appropriate certifications and clearances on Agreenent-related
business. |If access is denied, the stated reasons for any deni al
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of access to NDEP personnel to any of the facilities or to any of
the localities of any of the CAUs shall be provided to NDEP wi thin
one (1) business day.

Xl V. 4. To the extent that conpliance with this Agreenment requires
access to property adm nistered or owed by parties other than DOCE,
such as the Air Force, other federal entities, and private parties,
DCE shall use the maxi numextent of its influence and authority to
obtain access agreenents for DOE, NDEP, and the authorized
enpl oyees and contractors of each of the parties. DOE shal |
provide a certified copy of any such signed access agreenents to
NDEP within ten (10) cal endar days of DCE recei pt of the docunent.
As appropriate, DOE may negotiate the inclusion of such access
agreenents as provisions to existing Menoranda of Understanding
with other federal entities. Activities conducted under this
Agreenment on Air Force-adm nistered lands will be scheduled on a
non-interference basis with ongoing Air Force activities.

Xl V. 5. Wth respect to non-DOE property upon which nonitoring
wells, punping wells, treatnment units, or other related systens are
to be located, DOE shall use its best efforts to obtain access
agreenents that provide:

XIV.5.a. That no conveyance of title, easenent, or other
interest in the property shall be consummated w thout
provisions for the continued operation of such wells,
treatment units, or other Agreenent-related action on the

property;

XIV.5.b. That owners of any property where nonitoring
wel | s, punping wells, t reat ment units, or ot her
installations are |ocated shall notify DOE by certified
mail, at least ninety (90) calendar days prior to any

conveyance, of the property owner's intent to convey any
interest in the property;

XIV.5.¢c. That DOE shall notify NDEP of the provisions
made for the continued operation of the nonitoring wells,
treatnment units, or other systens installed pursuant to
this Agreenent;

XIV.5.d. DCE shall provide NDEP with a certified copy of
each agreenment for the <continued operation of any
monitoring wells, treatnment wunits, or other systens
installed pursuant to this Agreenment within ten (10)
cal endar days of the receipt of the final agreenent.
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PART XV. OBLIGATIONS OF DOE AND DoD

XV. 1. DCE and DoD shall take all necessary steps as set forth in
paragraphs XV.8 through XV.11 to obtain tinmely funding to neet
their obligations under this Agreenent through consultation with
the parties and the subm ssion of tinely budget requests.

XV. 2. Such obligations include, but are not Ilimted to, updates
to Appendix |1, Corrective Action Sites/Units, the corrective
action investigation/corrective action activities identified in
Appendi x 11, any nonitoring required pursuant to Appendix |V, the
Public Invol verent Plan activities required pursuant to Appendi x V,
and support of NDEP' s admnistrative and regulatory activities to
be performed in conjunction with oversight of corrective action
activities required by this Agreenent.

XV. 3. The base obligation of DOE and DoD required for NDEP to
oversee activities related to this Agreenent shall be determ ned by
NDEP on a yearly basis, and transmtted to DOE and DoDin a tinely
manner prior to the start of each state fiscal year as authorized
by NRS 459. 565 and NDEP i npl enenting policy and procedure(s). In
addition, NDEP shall at the same tinme transmt estimates of its
base obligations for the four succeeding out years to assist DOCE
and/or DoD in their respective |Iong-range planning. In accordance
with sections XV.4 and XV.5, DOE and DoD agree to pay fees and
servi ce charges, consistent with 86001 of RCRA (42 U.S.C. 86961),
at a rate which would be assessed for simlar activities on any
person for which NDEP provides oversight of corrective action
activities under applicable state law. |If the parties disagree on
the fees and service charges, Part | X Informal D spute Resolution
and Appeal Procedure, may be invoked.

XV. 4 On an annual basis, NDEP shall submt its estinated fee(s)
for its obligations to be incurred to DCE. DOE shall in turn,
within thirty (30) calendar days after COctober 1 of each year
unl ess otherw se agreed, nake a deposit with NDEP sufficient to
nmeet that obligation for NDEP oversight of DOE activities.

XV. 5. Rei nbursement of costs/fees associated with services/
oversight of DoDs corrective action investigation and/or
corrective action activities shall be recoverable by NDEP through
t he Def ense/ State Menorandum of Agreenent and Cooperative Agreenent
(DSMOA/ CA).  These services/oversi ght and accounting procedures,
i ncl udi ng procedures for NDEP rei nbursenent, will be in accordance
wth the DSMOA/ CA In the event that the DSMOA/CA Program is
nodi fied, altered, ended or it fails to neet services/oversight
costs/fees, DoD shall remain liable for paynent of these costs/fees
with appropriated Defense Environnmental Restoration Act (DERA)
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f unds.

XV. 6. NDEP s estimate of its regulatory oversight obligational
requi renents for each successive year shall take into account any
projected differences between the previous year's estinmated
obligational requirements and the actual regulatory oversight
obligations incurred by NDEP that year and will be submtted on or
before April 1 of each year to the appropriate party. By
Septenber 1 of each year, all reconciliation for the prior state FY
w || have been acconpli shed.

XV. 7. I n accordance with the DOE and/or DoD s respective rules
and policies applicable to the rel ease of budgetary/contracting
information in effect at the time of the signing of this Agreenent,
DCE and DoD shall nake the scope of work and the budgets to be used
in inplementing the ternms of this Agreenent available to NDEP.

Submttal of the scope of woirk and budgets wll occur in
conjunction with the establishment of mlestones and priorities as
identified in Part Xil, Corrective Action Investigations/Corrective

Actions. Upon request by NDEP and in accordance wth applicable
restrictions, DOE and DoD shall also provide to NDEP the identity,
scope of work, and Agreenent-related restoration budgets of any
entity or agency performng work related to this Agreenent.

XV. 8. Prior to the annual subm ssion of DOE/NV's and DoD/ NV s
budget requests to their respective Headquarters, DCE for its FY+2
budget, and DoD for its five-year planning budget, NDEP shall be
gi ven the foll ow ng:

XV. 8. a. Briefings on the proposed budget requests for
envi ronnent al managenent for the facilities, any
supporting docunents, and target funding |levels for
envi ronnment al managenent for the facilities, including an
assessnent of any inpacts on this Agreenent.

XV. 8. b. The opportunity to review, coment, and nake
recommendations on the priorities and budget request.

XV. 9. DCE shall, to the extent it deens appropriate, revise its
FY+2 budget requests and supporting docunents to address or resolve
NDEP' s comments and recommendations prior to transmttal to the
Headquarters. DCE shall forward to its Headquarters in its budget
requests any comments not fully resolved to the satisfaction of all
parties and any additional activities identified by NDEP along with
the projected budget requirenents for such activities.

XV. 10. DCE Headquarters shall forward to the Ofice of Managenent
and Budget for consideration, its FY+2 budget requests along with
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any unresolved coments and additional activities with related
budget requirenents identified by NDEP pursuant to paragraph XV.9.

XV. 11. In accordance with established Departnent of Defense
policy as of the date of the signing of this Agreenent, DoD
Headquarters shall forward its FY+2 restoration budget requests,
whi ch wi | identify activities mandat ed by regul atory
considerations to the Deputy Under Secretary of Defense,
Environnmental Security (DUSD)(ES)for consideration. DUSD(ES) is
responsible for consolidating Defense Agency subm ssions and
forwarding this along with all other Defense Service requests to
the Under Secretary of Defense Conptroller for incorporation into
the President’s Budget Request.

XV. 12. NDEP agrees not to rel ease confidential budget information
to anyone prior to submssion by the President of his Budget
Request to Congress, unless authorized by DOE or required to do so
by court order. DCE may seek to intervene in any proceeding
brought to conpel or enjoin release of this information. | f
allowed to intervene, DOE shall assert its interest in and the
| egal basis for mintaining the <confidentiality of this
i nformati on.

XV. 13. DOE and DoD wll provide to NDEP sections of the
President’s Budget Request to Congress pertaining to the
facilities’ environnental restoration progranms in a tinmely manner
after submttal by the President to Congress. DOE and DoD shal
notify NDEP of any differences between the proposed budget requests
submtted in accordance w th paragraph XV.9 and the actual requests
included in the President’s Budget Request to Congress.

XV. 14. | f funding has been requested as described in paragraphs
XV.8 through XV.11 and in the event that the U S. Congress has
failed to appropriate the funds so requested for Agreenent
m | estones, the parties shall review the level of presently
avai | abl e appropriated funds and the estinated cost of neeting all
obligations and requirenents under this Agreenent. DOE and/or DoD
shall transmt to NDEP for its review a proposed alternate schedul e
and level of activities to satisfy the terns and conditions of this
Agreenent. |f agreenment cannot be reached on an alternate schedul e
and if NDEP does not approve a nodified alternate schedule and
| evel of activity, should DOE and/or DoD choose to appeal, the
appeal procedure contained in paragraph I X.2 will be foll owed.

XV. 15. | f DCE and/or DoD fail to conply with the terns of this
Agreenment (including paynent of NDEP oversight costs), NDEP may
pursue all available renedies to ensure performance and conpli ance.
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PART XVI. NOTIFICATION AND AGENCY COORDINATION

XVi. 1. Docunents shall be sent to NDEP in a manner designed to be
received by the date due in either the Carson City or Las Vegas
of fice. Formal requests by any party to this Agreenent of any
other party to this Agreenent shall be in witing.

XVI. 2. Unl ess otherwi se specified by witten notice to the
agreenment coordinators of DOE and DoD, any report, docunent, or
subm ttal provided to NDEP, pursuant to a mlestone or deadline
identified in or devel oped under the provisions of this Agreenent,
shall be sent to:

Chi ef

Bureau of Federal Facilities

Di vi si on of Environmental Protection
333 West Nye Lane

Carson City, Nevada 89710

wi th an additional copy provided concurrently to:

Bureau of Federal Facilities

Di vi si on of Environmental Protection
555 E. Washington, Suite 4300

Las Vegas, Nevada 89101

XV . 3. Unl ess otherw se specified by witten notice from DCE to
t he agreenment coordinators of the other parties, docunents sent to
DCE relating to this Agreenent shall be sent to:

Director, Environnmental Restoration Division
U S. Departnent of Energy

Nevada Operations Ofice

P. O Box 98518

Las Vegas, Nevada 89193-8518

wi th an additional copy provided concurrently to:

Director, Environnmental Protection D vision
U S. Departnent of Energy

Nevada Operations Ofice

P. O Box 98518

Las Vegas, Nevada 89193-8518

XVI . 4. Docunents sent to DoD shall be sent to the attention of
the DoD agreenent coordinator as follows, unless DoD specifies
otherwise by witten notice to the corrective action coordinators
of the other parties:
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Chi ef, Technical Conpliance Division
Def ense Nucl ear Agency

Fi el d Coommand, Nevada Operations Ofice
P. O Box 208

Mercury, Nevada 89023

wi th an additional copy provided concurrently to:

Director, Environnmental Protection D vision
U. S. Departnent of Energy

Nevada Operations Ofice

P. O Box 98518

Las Vegas, Nevada 89193-8518

XVI . 5. Wthin thirty (30) cal endar days of the effective date of
this Agreenent, the parties shall notify each other in witing of
t he names and addresses of their respective agreenent coordinators
and corrective action coordinators and their designees who shall be
the wusual day-to-day points of contact for DOE and DoD
respectively.

XVI . 6. Each corrective action coordinator shall be responsible
for overseeing the day-to-day inplenentation of the provisions of
this Agreenent for his/her respective party.

XVI. 7. Each agreenent coordinator works wth the party's
corrective action coordinator(s) and shall be responsible for
assuring that all communications from the other parties are
appropriately dissemnated and processed wthin his/her own
or gani zati on.

XVI . 8. Changes in any of the parties' Agreenent coordinators or
corrective action coordinators and their designees shall be
followed by witten notification to the other parties within ten
(10) cal endar days follow ng the change(s).

XVI . 9. The NDEP corrective action coordinator and his/her
desi gnees shall have the authority to, anong other things:

XVI.9.a. Take, or cause to be taken, sanples, duplicate
sanples, split sanples, and/or sub-sanples of sanples
col l ected by DOE and/ or DoD

XVI.9.b. Ensure, so far as possible, that field and
| aboratory work are perfornmed pursuant to NDEP-approved
CAl work pl ans;

XVI.9.c. Observe, and/or cause to be observed, al
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activities performed pursuant to this Agreenent; take
and/ or cause to be taken, photographs consistent wth
security restrictions, for which purpose DCE consents that
DOE "Q@Q' clearances, phot ographer's permts/official
phot ogr apher designations shall be issued to qualified
NDEP personnel as required by NDEP for this purpose;

XVI.9.d. Review and/or cause to be reviewed, all records,
files, and docunents relevant to this Agreenent, with the
determnation as to what constitutes rel evance made by
NDEP.

XVI.10. The DOE and/or DoD corrective action coordinators and
their representatives may inplenent nodifications to the field work
to be performed pursuant to an approved work plan and will notify
NDEP of such action. This does not relieve either DOE or DoD of
their respective requirenents to neet the performance objectives of
t he approved work plan.

PART XVI1. PUBLIC INVOLVEMENT

XVI1.1. Appendix V, Public Involvenment Plan, shall contain a
mechani sm for continually providing information and for actively
seeking public input (including input fromthe Conmunity Advisory
Board), concerning DOE and DoD activities undertaken pursuant to
this Agreenent.

XVI1.2. The Public Involvenent Plan’s objectives include, anong
ot hers:

XVI1.2.a. Ildentifying and considering the public's
concerns, needs, and val ues prior to making decisions;

XVI1.2.b. Providing an outline of activities and materials
which offer accur at e, tinely, and under st andabl e
information to stakeholders (including the general
public);

XVI1.2.c. Fulfilling all applicable state and federal
regul atory requirenents regarding public invol venment;

XVI1.2.d. Planning public involvenent activities to
reflect current schedules and priorities contained in this
Agr eenent .

XVI1.3. At a mninum public reading roons shall be located within
the two maj or popul ation centers in the state, one in the north and
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one in the south. Based on continuing public input, the parties
shall annually evaluate the need for additional public reading
r oons.

XVI1.4. The public reading roons shall contain the follow ng, when
pr epar ed:

XVI1.4.a. CAl work plans and reports;

XVIl.4.b. Corrective action work plans and reports;
XVIl.4.c. CADDs;

XVI1.4.d. Health assessnents;

XVIl.4.e. R sk assessnents;

XVIl.4.f. Comments and information submtted by the
public;

XVI1.4.9g. National Environnmental Policy Act docunents;
XVI1.4.h. Public Invol venent Pl an;

XVI1.4.i. Public notices;

XVI1.4.). This Agreenent;

XVI1.4. k. RCRA Permt for NTS;

XVIl.4.1. DOE/NDEP Mutual Consent Agreenent; and
XVI1.4.m Index of the environnental restoration docunents
in the public reading room and information on how to

acquire further environnental restoration information from
NDEP, DOE, or DoD.

PART XVIN11. RETENTION OF RECORDS

XVIll. 1. DCE and DoD shall establish and nmaintain a conpil ation
of all work plans, data reports, nunerical nodels, nunerical node
results, nmonitoring results, and other witings generated pursuant
to this Agreenent in accordance with DOE and DoD records retention
pr ocedur es.

XV, 2. Such information shall be available to NDEP upon
request and will form part of the basis for information to be
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included in the NDEP' s Adm ni strative Record, which includes, but
is not limted to, those docunents cited in paragraph XVil.4. NDEP
shall maintain the Admnistrative Record in accordance with the
requi renments of NRS Chapter 239.

XVill. 3. DOE and DoD shall notify NDEP at |east one hundred

eighty (180) cal endar days prior to the proposed destruction or
di sposal of any docunents or records described in this part.

PART XIX. CONVEYANCE OF TITLE

Xl X 1. No conveyance of title, easenent, or other interest in any
of the facilities on which any containnent system treatnent
system nonitoring system or other construct is installed or
i npl enented or may be installed or inplemented pursuant to this
Agreenent, shall be consummated by DOE and/or DoD and/or any
contractor and/or subcontractor to DOE and/or DoD respectively,
W t hout provision for continued mai ntenance of any such system or
ot her response action(s).

Xl X 2. At | east one hundred twenty (120) cal endar days prior to
any such proposed conveyance, DOE and/or DoD shall notify NDEP of
the provisions nmade for the conti nued operation and mai nt enance of
any systen(s) installed or inplenented pursuant to this Agreenent.

PART XX. SEVERABILITY

XX. 1. I f any provision of this Agreenent (which may include any
activity conducted pursuant to this Agreenent) is ruled invalid,
unenforceable, unlawful, or unconstitutional by a court of

conpetent jurisdiction, the remai nder of this Agreenent (including
other activities taken thereunder) shall not be affected by such
ruling.

PART XXI. CLASSIFIED AND CONFIDENTIAL INFORMATION

XXI . 1. Personnel designated by NDEP as requiring DOE "Q
cl earances who have subsequently been issued such "Q' cl earances by
the DOE shall be eligible for access to classified information on
a "need to know' basis. Only responsible DOE/ DoD officials, with
the authority to do so, may nmake the determ nation of the “need to
know. ” Recipients of the information are responsible for
protecting all classified information to which they have access or
cust ody. DOE and/or DoD shall provide within ten (10) business
days of such refusal a witten response to NDEP requests for
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information related to the Agreenent for which they have determ ned
that a “need to know' is not justified. This requirenent is hereby
established as a deadline. The response shall be conplete and
specific as to the information that is nondi scl osabl e.

XXl . 2. Anal ytical data and the results of nunerical nodeling,
with the exception of data and nodeling results determ ned to be
classified for reasons of National Security, shall not be clained
as nondi scl osabl e.

XXl . 3. Those data, docunents, records, or files that are
nondi scl osabl e pursuant to applicable privileges and | aws incl uding
the Freedomof Information Act, 5 U. S.C. 8552, and the Privacy Act
of 1972, 5 U.S.C. 8552(a), unless expressly authorized for rel ease
by the originating party, shall be handl ed in accordance with those
provisions of law and any inplenenting regulations. Upon
subm ssion of reports, letters, or other Agreenent-related witings
to NDEP, DCE or DoD shall identify any materials determ ned by DOE
or DoD to be exenpt from public disclosure pursuant to the Freedom
of Information Act and to the extent required by state |l aw, such
materials shall be handled as exenpt from public disclosure by
NDEP. NDEP will notify the appropriate party within 30 days of its
intent to release the information should a determnation to rel ease
the informati on be nade.

PART XXI1. FEORCE MAJEURE

XXI'l.1. A Force Mjeure shall nmean an event arising from
unf oreseeabl e factor(s) that is (are) beyond the control of DOCE
and/ or DoD and/or their respective contractors, subcontractors,
and/ or operators, which causes delay, or prevents the performance
of any task specified under this Agreenent. Force Majeure may
i ncl ude:

XXI'l.1.a. Adverse weather conditions, natural disasters,
or events that affect the site or non-site |ocations,
preventing or delaying the transportation or delivery of
materials or the availability of labor, that could not
reasonably be anti ci pat ed;

XXI'l.1.b. Unanticipated breakage or accident to nmachinery,
equi pment, or lines of pipe despite reasonably diligent
mai nt enance;

XXI'l.1l.c. Restraint by court order or order of public
aut hority;
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XXI'l1.1.d. Inability to obtain, consistent with statutory
requi renents and after exercise of reasonable diligence,
any necessary authorizations, approvals, permts, or
|icenses due to action or inaction of any governnental
agency or authority other than the DOE or DoD

XXI'l.1l.e. Delays caused by conpliance wth applicable
statutes or regul ati ons governing contracting, procurenent
or acquisition procedures, despite the exercise of
reasonabl e diligence; and

XXI'l.1.f. Any strike or other |abor dispute not within the
control of the parties thereby affected.

XX, 2. DOE and DoD assert that their ability to neet
obligations under this Agreenment is subject to the Anti-Deficiency
Act, 31 U.S. C 81341, such that unavailability of funding provides
a defense pursuant to this Part. Nothing in this Agreenment shal
be construed to require a DCE or DoD official to violate the Anti -
Deficiency Act. NDEP does not recognize that the Anti-Deficiency
Act constitutes a Force Majeure or in any way constitutes a defense
or an excuse for failure to conply with the terns and conditi ons of
this Agreenment and applicable state and federal laws and
requirenents. Nothing in this Agreenent shall be construed to
authorize a DCE or DoD official to violate environnental |aws and
regul ati ons.

XXI1. 3. DOE and/or DoD shall bear the burden of establishing
that a delay was caused by an unforeseen or unexpected event or
occurrence; that the event was beyond the control of DCE and/or
DoD;, that the event could not have been avoi ded or overcone by due
diligence; and that the event del ayed or prevented performance by
a date or in the manner required by this Agreenent.

XXI'l. 4. To assert a claim of Force Majeure, DCE and/or DoD
shal | provi de verbal notification to the state agreenent
coordi nator after DCE and/ or DoD beconmes aware of the effect of the
event on DOE's and/or DoD s ability to performthe obligations of
the Agreenent creating the claim of Force Mjeure, followed by
witten confirmation. Failure to assert a claimof Force Mjeure
shall constitute a waiver of DOE's and/or DoD s right to dispute
any denial of an extension request or assessnent of stipulated
penalties on the basis of the event giving rise to the alleged
Force Maj eure.

XXI'I. 5. NDEP shall transmt to DOE and/or DoD its witten
accept ance, acceptance in part, or rejection of DCE s and/or DoD s
claim of Force Mjeure within fourteen (14) calendar days of
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receipt of the witten notice of claim |f DCE and/or DoD di sagree
with NDEP' s rejection on such claim the dispute resolution and
appeal process contained in Part I X, Informal D spute Resolution
and Appeal Procedure, may be initiated. For disputes on Force
Maj eure issues, if the dispute is not resolved during the dispute
resol ution process set forth in paragraph I X 2, the parties agree
that the DOE and DoD may seek judicial review of the decision of
the SEC in Federal District Court for Nevada.

PART XXI11. MUTUALITY TO DRAFT OF AGREEMENT

XX 1. Al terms of this Agreenent have been negoti ated and
mutual |y drafted by the parties hereto, including consultation with
and review by counsel.

PART XXIV. EFFECTIVE DATE OF AGREEMENT

XXI'V.1. The effective date of this Agreenent shall be the date on
which the last party to do so becones a signatory to this
Agr eenent .

PART XXV. DURATION/TERMINATION

XXV. 1. Upon satisfactory conpletion, as determ ned by NDEP, of a
gi ven m | est one in Appendi x L, Corrective Action
| nvestigations/ Corrective Actions, NDEP shall issue a Notice of
Conpletion to DOE and/or DoD for conpletion of enforceable
m | est ones.

XXV. 2. When a <corrective action has been carried out in
accordance with the CAP NDEP will issue a Notice of Conpletion to
DCE and/or DoD as appropriate. Follow ng the issuance of a Notice
of Conpletion, the CAU for which the corrective action was carried
out shall be listed in Appendix IV, O osed Corrective Action Units,
with the list of related CASs.

XXV. 3. When all the terns and conditions of this Agreenent shall
be consi dered, by NDEP, to have been satisfied by DOE and/ or DoD,
i ncluding satisfactory conpletion of corrective actions for all
CAUs identified for and during the tenure of this Agreenent,
witten notice of the sane will be forwarded from NDEP to DOE
and/ or DoD and such witten notice will term nate this Agreenent.
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PART XXVI. MERGER AND INTEGRATION

XXVI.1. This Agreement merges all prior written and oral
communications among the parties concerning this Agreement and
contains the final and complete agreement reached by the parties
unless subseguently amended in accordance with Part XI, Amendments
and Modifications. :

FPART XIVII. SIGNATORIES

XXVIT.1. The undersigned representatives certify that they are
fully authorized to enter into this Agreement and to execute and
legally bind their respective parties hereto.

FOR THE STATE OF NEVADA:

LE/H- Lodgien, AdmIfYistrator ;?’ Date
Névada Division of /Environmental Protectio

%Zw W Mé, L),

BY:

TE€rry A. Vaeth, Acting Manager Date
Nevada/ Operations Office

FOR THE DEFPARTMENT OF DEFENSE

. T -
BY: %‘b Fie e é'ﬁf?/‘?c;
Bam I Date

R (- el (o] o al=vods ) o G Bia BAT=T-€ -5 4 1= 80 B0 0 4V B8 —toinah =k o el Bt = wdn 80 o iim (= b
GARY L. CURTIN

Major General, USAT

Director, Defense Nuclear Agency
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