
SEPI o 1993 


OHIO ENlmo 

In the Matter of: 

U. S. Department of Energy 

Femald Environmental 

Management Project 

P.O. Box 389705 

Cincinnati, Ohio 45239 


Issue Date: 

Effective Date: SEP1 0 1993 

BEFORE THF, 
NMENTAL PROTECTION AGENCY 

. 	 Director’s Final 
Fi&in~s and Orders 

PREAMBLE 

It is hereby agreed by and among the parties hereto as follows: 

I. J-VRISDICTION 

These Director’s F;ina.lFindings and Orders (“Orders”) are issued to the U.S. 
Department of Energy (“Respondent”) pursuant to the authority vested in the Director of 
the Ohio Environmental Protection Agency (“Ohio EPA”) in Ohio Revised Code (“ORC”) 
sections3734.02(G) and 3745.01. 

TheseOrders shallapply to and be binding upon the Respondent,its agents, assigns, 
successorsin interest, and its co-operator, Femald Environmental Restoration Management 
Corporation (TERMCO”). No changein ownership or operation of the Facility will in any 
way alter the Respondent’s responsibilities under these Orders. 

I certify this to be a We and amrate COPY of the 
officialdpccnxntasti!=?binthe rc~rds oftheOhio 
Envi;gn~XGai Pro?ection ApCj. 

me $-lb-ci3 
BY:-?& t-&+’ 
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III. DEFINITIONS 

Unless otherwise stated, all terms used in these Orders shall have the same meaning 
asin ORC Chapter 3734,and the regulationspromulgated thereunder.. The following terms 
are defmed as: 

a. 	 “Alternate Program” shallconsistof the portions of the Remedial Investigation 
(“RI”) Work Plansand Addenda that pertain to groundwater characterization 
and the “Routine System”,as specified in Orders number 1,2 and 3 of these 
Orders. 

b. 	 “Site” shall mean the Femald Environmental Management Project (“FEMP”), 
including all areas within the property boundary of the FEMY and any other 
areas that received or potentially received or released hazardous waste or 
hazardous waste constituents. 

C. 	 “Routine Sys1~,;1”shall consist of the monitoring wells that will be located 
along the downgradientproperty boundary of the Facility. As of the effective 
date of these Orders, the Routine System consists of thirty-three (33) 
monitoring wells. 

I-V. FINDINGS OF FACT 

The Director of the Ohio EPA has determined the following findings of fact: 

1. 	 Respondent owns and operates a former industrial facility located 
approximately twenty (20) miles northwest of Cincinnati, Ohio in Hamilton 
and Butler Counties (“Facility”). The Site is presently listed on U.S. 
Environmental Protection Agency’s (“U.S. EPA”) National Priorities List 
(“NPL”) under the ComprehensiveEnvironmental Response,Compensation 
and Liability Act of 1980,as amended, (“CERCLA”), 42 U.S.C.Sections 9601 
et se.q Respondent is investigating and remediating environmental 
contamination at the site. 

I cer\ify this to be a true and accurate copy of the 
official documsnt 3s ti!& in the rewrk of the Ohio 
Envircr!men:al Protection Agency. 
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2. 	 The Respondent is a “person”as defined in ORC Sections1.59and 3734.01 
and Ohio Administrative Code (“OAC”) rule 3745-51-03. 

3. 	 The Respondent generates“hazardouswaste” asthat term is defined by ORC 
Section 3734.01and OAC rule 3745-51-03. 

4. 	 The Respondent notified U.S. EPA on August 8,198Oof its hazardouswaste 
activity at the Facility and was issued U.S. EPA Identification Number 
OH6890008976. 

5. 	 The Respondent submitted “Part A” and “Part B” of its permit application 
pursuant to OAC rule 3745-50-41. The most recent revision of Respondent’s 
“Part B” permit application was submitted on March 26, 1993. 

. 
6. 	 There are land-basedunits at the Facility for which Respondent is required 

to implement a groundwater monitoring program described in OAC rules 
3745-65-90through 3745-65-94. The Respondent implemented a Resource 
Conservation and Recovery Act (“RCRA”) groundwater monitoring program 
in 1985pursuant to OAC rule 3745-65-90. 

7. 	 The Respondent is also conducting a groundwater monitoring investigation 
as part of its Remedial Investigation and Feasibility Study (‘WFS”) under 
CERCLA. The RI/FS schedules contained in the Amended Consent 
Agreement (“ACA”) are based upon discussionsbetween Respondent and 
U.S. EPA in consultation with the State of Ohio. 

8. 	 An objective of the CERCLA processis to characterize the nature, rate and 
extent of groundwater contaminant migration to the extent necessaryto select 
and implement responseaction(s). This process will ensurecharacterization 
and remediation of groundwater for the entire Site, including the areas 
potentiaJly affected by the land-basedunits identified in Finding number 6., 
above. 

1certify this to be a true and accuratecopy of the 
official document as filed in the remds of tha Ohlo 
Environmental Protection Agency. 

. 
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9. 	 During a May 7,1993 meeting and in a May 12,1993 letter, the Respondent 
asked the Ohio EPA to approve an alternate RC&J groundwater monitoring 
program (“Alternate Program”) for the Facility to rcpiace the existing 
groundwater monitoring program at the Facility. 

,lO. 	 Ohio EPA and the Respondent desire to avoid duplication and to integ-mte 
the groundwater monitoring activities required by OAC rules 3745-65-90 
through 3745-65-94with the site-wide RI/FS groundwater characterization 
required by the ACA and described in the Respondent’sRI/FS Work Plans 
and Addenda. In order to facilitate integration and avoid duplication, the 
Ohio EPA will review and approve portions of CERCLA documents for 
purposes of demonstrating compliance with OAC rules 3745-65-90through 
3745-65-94and these Orders. 

11. 	 The Routine System is an assessmentgroundwater monitoring systemwith 
documented groundwater contamination in the following four stratigraphic 
levels: the surficial glacial till, the water table, the upper section oi*the sand 
and g-ravelaquifer, and the deep sand and gravel unit. 

12. 	 The Respondent, through a federal assistanceaward administered under 10 
CFR Part 600,has agreedto provide Ohio EPA equipment and other support 
to electronically accessenvironmental data for the Site through the useof the 
Intergraph System. 

13. 	 Pursuant to ORC Section 3734.02(G), the Director rriay by order exempt any 
person generating, storing, treating, or disposingof hazardouswastesin such 

. 	 quantities or under such circumstances that, in the determination of the 
Director, are unlikely to adversely affect the public health or safety or the 
environment from any requirement to obtain a permit or license,comply with 
the manifest system & with the requirements of ORC Chapter 3734. 

14. 	 If the Respondent conducts its Alternate Program in accordance with the 
Orders herein, it is unlikely that the public health or safety or the 
environment will be adversely affected. 

I cenify this to be a true and amrate copy Of the 
official document as filed in the r& of tb Ohto 
t3vironmental Protediwr AgHlcy. 

Date q- I o-s3 

G{VlJj 
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v. ORDERS 

1. 	 The Respondent shall comply with the groundwater monitoring requirements 
in OAC rules 3745-65-90(A)through 90(E), 3745-65-91(B)(2) through 92(A), 
3745-65-92(E) through 93(D)(2) and 3745-65-93(D)(7) through 94(B)(l) as 
applicable to an assessmentmonitoring, pro-. 

2. 	 The Respondent is exempt from complying with the groundwater monitoring 
requirements in OAC rules 3745-65-91(A)(l) through 91(E)(l), 3745-65-
92(B) through 92(D), 3745-65-93(D)(3) through 93(D)(6), and 3745-65-
94(B)Q) provided that Respoant complies with these Orders and within 
ninety (90) days from the date of issuanceof these Orders, modifies its 
groundwater monitoring program as described below to Ohio EPA’s 
satisfaction: 

a. 	 The Respondent shall establish and maintain a groundwater 
monitoring systemcapableof yieldinggroundwater samplesfor analysis 
consistingof a total of thirty-three (33) existingand/or any potentially 
necessarymonitoring wells installed hydraulically downgradient at the 
property boundary of the FEh4Y within the upper, middle and lower 
zonesof the Great Miami Aquifer (2000,300Oand 40Wseries wells). 

b. 	 The Respondent shall conduct sampling and analysis of the target 
parameters including analyte metals, radionuclides, water quality 
parameters and volatile organic compoundson a quarterly basis.The 
quarterly samplingperiod for the wells shallnormally extend no longer 
than one week, but shall not exceedtwo weeks. 

C. 	 The Respondent shall determine the elevation of the groundwater 
surface at each monitoring well each time a sample is obtained. The 
groundwater elevationsshall be evaluatedannually to determine if the 
downgradient requirements of Order number 2a., above, continue to 
be met. If the evaluation shows that the requirements of Order 
number 2a.,above, are no longer met, the Respondent shall modify the 
number, location or depth of the monitoring wells to meet the 

I certify this to be a true and axurate copy of the c i: .; ::, I. :: 
ofiicial dwument astiledin the rec&s of the Ohio 
Environmental Protection Agency. 

By: y .& Date q-/odi3 ~,~,;r~f~,~.!ea” ,,,,,,,,,
‘i i I Lit: .j ..‘c:‘; oi(ro,, 
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downgradient requirements of Order number 2a, above. 

d. 	 In the event that initial sample results from the Routine System 
indicate a potential immediate risk to human health or the 
environment, the Respondent shall verbally notify Ohio EPA’s FEMP 
Site Coordinator within 48 hours of receipt of laboratory data. In the 
eventthat confiiatory sampleresults from the Route Systemindicate 
a potential risk to human health or the environment, the Respondent 
shall,within 48 hours of receipt of laboratory data, verbally notify Ohio 
EPA’s FEMP Site Coordinator and initiate a Removal Site Evaluation 
(“RAZE”) to determine if a Removal Action is warranted. The 
Respondent shall notify the Director in writing within five (5) daysof 
the RSE initiation. Ohio EPA may request an RSE based upon its 
technical review of routine monitoring ‘data. The necessity of 
additional work will be determined in consultation with U.S. EPA, 
Ohio EPA and the Respondent. 

e. 	 The’Respondent shallconduct other site-wide groundwater monitoring 
and characterization activities throughout the CERCLA process as 
necessary to implement appropriate response action(s), including 
determining background groundwater quality. 

f. 	 When the Respondent submits the OU 5 RI Report, it shall be 
analogousto the groundwater quality fast determination assessment 
report described in OAC rule 3745-65-93(D)(S). 

The Respondent shahsubmit by March 1of eachyear an annualreport 
of groundwater monitoring activities which includes: g-roundwater 
surface level elevations; analytical data from the Routine System;an 
update of groundwater-related activities for each operable unit from 
the previous calendar year; graphical representation delineating any 
changesin target parameter contaminant levelsfor eachboundarywell 
that shows changes in groundwater quality, as specified in the 
Alternate Program plan required in Order number 3 of these Orders; 
and changes in plume boundary configurations or concentrations 
related to the Routine Systemwells as determined by OU 5 data from 
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the previous calendar year. 

h. 	 The Respondent shall provide Ohio EPA electronic accessto the 
environmental databasesfor the site. 

3. 	 Within forty-five (45) days from the effective date of these Orders, the, 
Respondent shall submit a plan to Ohio EPA for its Alternate Prog-ram.The 
plan shall incorporate both the Routine Property Boundary Groundwater 
Monitoring Program and appropriate portions of the OU 5 RI/FS Work Plan. 
The;assessmentmonitoring portion of the plan shallbe analogousto the plan.;-.&/---	
required by OAC rule 3745-65-93(D)(3) and shah contain an identification 
of the wells included in the Routine System;a w’ellconstruction diagram for 
each well; a sampling and analyses plan meeting the requirements of OAC 
rule 3745-65-92(A); a sampling scheduleand parameter list including target 
analyte metals, radionuciides, water quality parameters and volatile organic 
compounds; a.description of the RSE/Removal Action processfor addressing 
potential immediate risks to human health and the environment that may be 
identified through reviewing and evaluating groundwater monitoring data; a 
list of items that will be contained in the annual groundwater monitoring 
report; and a description of how compliance with the OAC rules required in 
Order number 1. and the conditions of Order number 2., above will be 
achieved. 

4. 	 If the Ohio EPA provides the Respondent with a written statement of 
deficiencies in the Alternate Program plan, the Respondent shahmodify the 
plan or submit a new plan for approval that addressesthe deficiencieswithin 
thirty (30) days of receiving such a written statement. 

5. 	 The Respondent shall determine to Ohio EPA’s satisfactionthe fuil nature, 
rate and extent of contaminant migration prior to implementation of any 
remedial design. 
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6. 	 Future site activities may necessitate changes to the approved Alternate 
Program plan including but not limited to activities such as the duration of 
monitoring, samplingfrequency, and samplingparameters and locations. No 
such changes or modifications shall be made by the Respondent without 
written notification to and written approval of Ohio EPA. Any notification 
of proposed changesto the Alternate Prow under this section shall set 
forth the nature and basisfor the proposed changesor modifications to the 
approved Alternate Program plan 

7. 	 The Respondent, by its acceptanceof this exemption, agrees to comply with 
all conditions of the exemption and acknowledges that the Respondent’s 
failure to socomply may result in immediate revocation of this exemption and 
further legal action by Ohio EPA. The Respondent,also aclmowledgesthis 
exemption may be revoked upon finding that such revocation is necessaryto 
protect the public health or safety or the environment. 

VI. MODIFICATIONS 

These Orders may be modified by the Director upon written notification to the 
Respondent. The notification shall set forth the nature and basis for any modifications. 

VII. RESERVATIONOF RIGHTS 

Nothing contained herein shallbe construedto prevent Ohio EPA from seekinglegal 
or equitable relief to enforce the terms of these.Qrders or from taking other authorized 
admi&rative, legal or equitable action as deemed appropriate and n&essary against the 
Respondent for noncompliance with these Orders. Nothing herein shall be construed as 
an idmission by Respondent or its co-operator or otherwise restrict the right of the 
Respondent or its co-operator to raise any administrative, legal or equitable claim or 
defense with respect to such further actions which the Ohio EPA may seek to require of 
the Respondent. Nothing in these Orders shall be construed to limit the authority of Ohio 
EPA to seek relief for violations not addresse.din these Orders. 

I certify this to be G true and accuratecopy of the 
offi& documnt as filed intb mmds oi the Ohio 
EnvironmentalProtectionAgmcy. 



.,-, 
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In ad&ion, no provision in this Order shall be interpreted to require obligation or 
payment of funds in violation of the of the Anti-Deficiency Act, 31 U.S. C. 1341. 

VIlX TEBMINATION AND SATISFACTION 

TheseOrders shallterminate: (1) when the Respondent demonstratesin writing and 
certifies to the satisfaction of Ohio EPA that all obligations under these Orders have been 
performed and the ,Ohio EPA Division of Hazardous Waste Management acknowledges, 
in writing,-the Ohio EPA’s acceptanceof this demonstration and certification; or (2) upon 
notification that the Respondent is no longer required to maintain the groundwater 
monitoring systemsat the FEtNP. 

The certification required under this Section shall be signedby a responsibleofficial 
of the Respondent.The certification shall make the following attestation: “Icertify that the 
information contains in or accompanyingthis certikation is true, accurate and complete.” 

M. EXPIEUTION 

These Orders shall expire upon the effective date of any state-issuedpost-closure 
permit for the Facility . 

IX. SIGNATORIES 

Each signatory to these Orders certifies that he or she is fully authorized to enter 
into these Orders and to legally bind such signatory to this document. 

SEP1 0 1993 
Date 

Director 
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x. WAIVER 

The Respondent agrees that these Orders are lawful and reasonableand that the 
schedulesprovided herein are reasonable. The Respondent agreesto comply with these 
Orders. Compliance with these Orders shall be in full accord and satisfaction for the 
Respondent’sand FERhKO’s potential liability for any allegedviolations of those specific 
OAC rules outlined in Order number 2 which may have occurred sinceDecember 20,199l 
or which occur at the Facility until the date that these Orders terminate or expire. 

Except as provided in Section VU, above, the Respondent hereby waives the right 
to appeal the issuance,terms and serviceof these Orders and it hereby waives all rights its 
might have to seekjudicial or administrative review of said Orders either in law or equity. 
The Respondentexpresslywaivesany and all rights it hasto request au adjudication hearing 
of any proposed revocation of these Orders or to appeal any final action of the Director 
revoldng these Orders. 

Notwithstanding the preceding, the Ohio EPA and the Rqondent agree that in 
the event that these Orders are appealed by any other party to the Environmental Board 
of Review, or any court, the Respondent retains the right to intervene and participate in 
such appeal. In such event, the Respondent shall continue to comply with these Orders 
notwithstanding such appeal and intervention unless these Orders are stayed, vacated, or 
modified. 

I certifythisto be a true andao#ltio COPY of the 
official document as find in the reowlds Of tf’W ml0 
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IT IS SO AGREED: 

U.S. Department of Energy 

Fernald Environment+1 Restoration Management corporation 


