
 

 

**DRAFT ** 

MEMORANDUM 

SUBJECT: Region 6 Guidance on Compliance Monitoring, Compliance 
Assistance, and Civil Enforcement at Tribal Facilities 

FROM: Richard Greene         
  Regional Administrator 

TO: All Region 6 Employees 

This memorandum transmits to you the United States Environmental Protection 
Agency (EPA) Region 6’s “Region 6 Guidance on Compliance Monitoring, Compliance 
Assistance, and Civil Enforcement at Tribal Facilities.”1 The purpose of this 
memorandum is to elaborate on the guidelines that Region 6 intends to follow when 
monitoring compliance, providing compliance assistance, and taking civil enforcement 
actions at “facilities” that are considered “tribal facilities,” as those terms are defined in 
Section II, infra.2 

These guidelines provide Region 6 with assistance in implementing Part 8 of 
EPA’s November 8, 1984, “EPA Policy for the Administration of Environmental 
Programs on Indian Reservations” (Indian Policy), and subsequent national EPA 
guidance, specifically the January 17, 2001, “Guidance on the Enforcement Principles 
Outlined in the 1984 Indian Policy” (Enforcement Guidance) and the April 17, 2007, 
“Questions and Answers on the Tribal Enforcement Process” (Questions and Answers 
Guidance) (Attachments A, B, and C, respectively). These guidelines are intended to be 
consistent with, and build upon, Region 6’s own tribal policies, including the June 11, 
2008, “Reaffirmation of Region 6’s Relationship with Tribal Governments” and the 
Region 6 “Tribal Consultation Policy Statement,” (Attachments D and E, respectively).  

                                                 
1 These procedures deal solely with violations of EPA's civil regulatory programs. It does not apply to 
criminal conduct, criminal investigations, or enforcement pursuant to criminal provisions of laws or 
regulations which are enforced by EPA. 
2 This guidance was developed by a workgroup with representatives from the Office of Regional Counsel 
(ORC), the Office of Environmental Justice & Tribal Affairs (OEJTA), the Compliance Assurance and 
Enforcement Division (6EN), the Multimedia Planning and Permitting Division (6PD), and the Water 
Quality Protection Division (6WQ). All Region 6 Divisions and Offices, except for the Management 
Division and the Office of External Affairs, were invited to participate in the workgroup. In addition, the 
workgroup circulated for comment a draft of these guidelines to all Region 6 Divisions and Offices. Region 
6 also circulated this memorandum to federally recognized Indian tribes (tribes) during the November 2008 
Regional Tribal Operations Committee (RTOC) meeting in Tulsa, Oklahoma and solicited their input. 
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Region 6's primary goal and responsibility in Indian country is to protect human 
health and the environment. Region 6 achieves this goal by monitoring compliance at 
tribal facilities, providing compliance assistance to tribal facilities, and, in situations 
where compliance assistance is not appropriate or does not result in compliance, pursuing 
civil enforcement actions against tribal facilities. As such, Region 6 remains committed 
to working cooperatively with tribes to protect human health and the environment.  
Nonetheless, there may be situations where compliance is not achieved through 
cooperation and compliance assistance, and in those instances EPA retains its discretion 
to take such civil judicial and administrative enforcement actions as it deems appropriate 
and necessary.  

This guidance is not intended to change or replace the elevation process 
previously negotiated with Region 6 tribes.3  In addition, nothing in this guidance should 
be interpreted as diminishing Region 6’s commitment to consult with tribes on a 
government-to-government basis and follow Region 6’s “Tribal Consultation Policy.”  
This guidance is intended, in part, to help EPA employees identify some appropriate 
times and methods for contacting a tribe, environmental director, or tribal facility 
operator, and to share with tribes the generally-expected procedures for an EPA response 
to a potential violation.  However, a tribe may also request meetings, conference calls, or 
formal consultation with Region 6 at times in addition to those identified in this guidance.  

This guidance will provide a general framework that Region 6 should apply to all 
compliance monitoring, compliance assistance, and civil enforcement actions at tribal 
facilities. The form of Region 6’s compliance monitoring, compliance assistance, or civil 
enforcement action will depend on the circumstances at the particular tribal facility.4The 
key points that are expanded in this guidance include: 

-guidelines for making a tribal facility determination;                          
-guidelines for compliance monitoring at tribal facilities;                                           
-guidelines for compliance assistance at tribal facilities; and                 
-guidelines for conducting civil enforcement actions against tribal facilities. 

If you have any questions or comments concerning this guidance, or its 
implementation, please contact Rebekah Reynolds at (214) 665-6605 or Jeannine Hale at 
(214) 665-2136, both in ORC.   

I. ROLES AND RESPONSIBILITIES 
                                                 
3 The elevation process is contained in the June 11, 2008 “Reaffirmation of Region 6’s Relationship with 
Tribal Governments.” Attach. D.  
4 This guidance is not intended to be binding on Region 6 or the public, nor is it intended to create any 
right, benefit, or responsibility, including any trust responsibility, when applied in particular situations. 
Region 6 retains the discretion to adopt approaches that differ from this memorandum, where appropriate 
and depending upon the specific circumstances at issue. 
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A. Division Enforcement Programs 

All Region 6 division enforcement programs, including 6WQ, 6SF, 6PD, and 
6EN, are subject to the guidelines outlined in this memorandum. Region 6’s division 
enforcement programs are responsible for, inter alia: (i) program enforcement planning; 
(ii) coordinating with identified contacts, to communicate plans and results; and (iii) 
deciding upon compliance requirements and taking enforcement actions, after obtaining 
needed concurrences and approvals from OECA. When investigating a facility, the 
applicable division enforcement program is responsible for determining whether a tribal 
facility determination has been made for the facility under investigation. In situations 
where Region 6 has already determined that a facility is a tribal facility or where Region 
6 needs to make a tribal facility determination, the division enforcement program staff is 
responsible for notifying an ORC tribal law advisor and OEJTA and following the 
guidelines outlined in this memorandum. Throughout this memorandum the term 
“division enforcement program” refers only to the particular division enforcement 
program investigating the facility at issue. 

B. Office of Environmental Justice and Tribal Affairs (OEJTA).  

OEJTA strives to strengthen EPA’s relationship with tribes and should work with 
the division enforcement program when there is an issue involving a tribal interest. 
OEJTA is available to assist the division enforcement programs in working with and 
communicating with tribes. All communication, and contacts, with OEJTA regarding 
tribal facility determinations or compliance monitoring, compliance assistance, and civil 
enforcement decisions, at tribal facilities should go through, or be made by, the Associate 
Director of OEJTA, unless or until the Associate Director of OEJTA, or his or her 
management, communicates to the division enforcement program that the aforementioned 
communication should be made to an alternate staff member in OEJTA. In addition, all 
routing to OEJTA should go through the Associate Director of OEJTA, unless or until the 
Associate Director of OEJTA, or his or her management, designates an alternate staff 
member in OEJTA to assume this responsibility. 

C. Office of Regional Counsel (ORC)  

The guidelines outlined in this memorandum are not intended to change the role 
of the enforcement attorney. Division enforcement programs should follow existing 
guidelines to request that an enforcement attorney be assigned to a case. Where an 
enforcement attorney has been assigned, the enforcement attorney will take the lead in 
working with the ORC tribal law advisor assigned to the matter. 
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The enforcement attorney, or, where no enforcement attorney has been assigned, 
the division enforcement program, should consult with a tribal law advisor when there are 
questions regarding tribal facility status, the process for, or factors to consider in, making 
a tribal facility determination, the status of land, the potential liability of a tribal 
government, the application of federal Indian law and EPA’s Indian Policy and Indian 
guidance, or when an action will require consultation with any office at EPA 
headquarters.  

D. EPA Headquarters Offices 

OECA guidance calls for Region 6 to obtain the concurrence of the Assistant 
Administrator for the Office of Enforcement and Compliance Assurance (OECA) before 
taking certain civil enforcement actions against a tribal facility.5  

E. Tribes 

Generally, when the terms “tribal government” and the “tribal environmental 
director” are used in this guidance, Region 6 should contact the person who is listed as 
the point of contact in the Region 6 tribal contacts database managed by OEJTA. 
However, tribal contacts used for a particular situation should be based on tribal specific 
issues, such as who has the responsibility or authority to address an issue.  

At any time, a tribal government may notify Region 6 that specific persons are the 
authorized representative(s) of the tribe to communicate and work with Region 6 
regarding a particular situation.  At any time, a tribal government may also notify Region 
6 that it is represented by legal counsel for a particular situation. Region 6 should 
encourage a tribe to seek legal counsel, if it has not already done so, once an enforcement 
action requiring OECA concurrence, as described in Section V, infra, appears likely.  

II. GUIDELINES FOR MAKING A TRIBAL FACILITY DETERMINATION 

When preparing for an inspection, or dealing with any compliance issue, at a 
facility located within or outside of “Indian country,” as that term is defined under 18 
U.S.C. § 1151,6 the division enforcement program should determine whether the facility 
                                                 
5 Enforcement Guidance at 8-9. 
6 “Indian country” is defined under 18 U.S.C. § 1151 as: (i) all land within the limits of any Indian 
reservation under the jurisdiction of the United States Government, notwithstanding the issuance of any 
patent, and including rights-of-way running through the reservation, (ii) all dependent Indian communities 
within the borders of the United States, whether within the original or subsequently acquired territory 
thereof, and whether within or without the limits of a state, and (iii) all Indian allotments, the Indian titles 
to which have not been extinguished, including rights-of-way running through the same. Under this 
definition, EPA treats as reservations trust lands validly set aside for use by tribes, even if the trust lands 
have not formally been designated as a reservation.  Tribal facilities can be located within or outside Indian 
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at issue is a tribal facility within the meaning of the Enforcement Guidance and the 
Questions and Answers Guidance. 

The term “facility,” as used in this memorandum, the Indian Policy, the 
Enforcement Guidance, and the Questions and Answers Guidance includes activities that 
are subject to EPA’s civil regulatory program, e.g., dredge and fill activities, illegal 
dumping, improper land disposal or burial of wastes, storm water discharges from 
construction sites, illegal pesticide use, pipeline leaks, spills or emissions from mobile 
sources, and drinking water systems. 

The term “tribal facility” means (i) a facility owned or managed by tribal 
governments, and (ii) a non-tribally owned or managed facility in which a tribal 
government has a substantial interest or over which a tribal government exercises 
control.7 Tribal facilities can include facilities in which the tribal interest is “substantial,” 
although not “proprietary.”8 

Where tribal facility status has been established, then the guidelines outlined in 
the subsequent sections of this memorandum should apply. Where tribal facility status 
has not already been established or documented, and where it is not obvious that the 
facility at issue is a tribal facility, the Director of the division enforcement program,9 
should initiate government-to-government communication and afford the affected tribe 
an opportunity to provide information regarding its interest in the facility by sending10 
both the tribal government and the tribal environmental director a letter, routed to the 
ORC tribal law advisor and OEJTA for informational purposes,11 soliciting the affected 
tribe’s views, and summarizing any information Region 6 already has in regard to the 
tribal facility status of the facility.12  This letter should advise the tribe of its opportunity 
to request a meeting, conference call or consultation. This guidance, and its attachments, 
should be enclosed with the letter.   

                                                                                                                                                 
country.  If there is any question regarding the Indian country status of land an ORC tribal law advisor 
should be contacted.  
7 Enforcement Guidance at 3; see also Questions and Answers Guidance, response to question 2 
(describing the factors used to determine whether a facility is owned, managed, or operated by a tribal 
government, and response to question 3 (describing the type of proprietary interest necessary to make a 
determination that the tribal government has a sufficient interest in the facility).   
8 Enforcement Guidance at 3; see also Questions and Answers Guidance, response to question 4 
(describing when a nonproprietary interest may be a substantial interest).  
9 In the situation where the division enforcement program has delegated the responsibility to make a tribal 
facility determination to a different Region 6 program, the director of that program will have the same 
responsibilities that are outlined in this guidance as the director of the division enforcement program. 
10 Unless otherwise noted, when this memorandum requests that information in writing be sent, mail, email, 
or facsimile are examples of proper methods of satisfying the request. 
11 See Questions and Answers Guidance, question 1, page 4 (stating that the EPA regional offices are 
responsible for determining whether a facility is a tribal facility).  
12 This letter is consistent with the approach for consulting with a tribe as outlined in the Questions and 
Answers Guidance at 4. 
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In order to avoid delays in addressing noncompliance at a facility, the 
aforementioned letter should include a specific date for the tribal government and tribal 
environmental director to respond by. Generally two to four weeks is an appropriate time 
period, but the time period may vary from case to case depending on the particulars of the 
situation. If it does not appear that Region 6 will receive a response from the tribe within 
the requested time period, or a response had not been received by the end date of the 
requested time period, the division enforcement program, with ORC and OEJTA 
assistance, as appropriate, should make reasonable efforts to secure a response from the 
tribe. For example, the division enforcement program could call the tribal government 
and remind the tribe of the approaching deadline. It may be that the tribe requires 
additional time to submit a response or, in some cases, the tribe may prefer not to submit 
a response.   

Upon receiving information from the tribe, or after reasonable efforts to secure 
information from the tribe indicate that the tribe is not likely to submit information 
regarding its interest in the facility, and an additional two weeks have elapsed, the 
division enforcement program should make a decision, in consultation with an ORC 
tribal law advisor and OEJTA, as appropriate, of tribal facility status and determine 
whether the guidelines outlined in this memorandum should apply to the facility at issue. 

If Region 6 determines that the evidence shows that a facility is a tribal facility, 
then all guidelines outlined in this memorandum should apply.  

If Region 6 determines that the evidence shows that a facility is not a tribal 
facility, then Region 6 should generally address the noncompliance in the same way as it 
would address the noncompliance at a private facility located outside of Indian country. 
Region 6 should, for example, notify and consult with the affected tribal government on a 
government-to-government basis to the greatest extent practicable and permitted by 
law.13  

If Region 6 determines that the evidence as to whether a facility is a tribal facility 
is inconclusive, Region 6 should treat the facility as if it is a tribal facility and all 
guidelines outlined in this memorandum should apply unless and until Region 6 makes a 
tribal facility status determination.   

Within two weeks of making a new decision of tribal facility status, where the 
tribal facility status is not obvious, division enforcement program staff should send, the 
tribal government, the tribal environmental director, the facility, and, if appropriate, the 
appropriate state a letter, routed to the ORC tribal law advisor and OEJTA for 
informational purposes, stating the outcome of the determination of tribal facility status 

                                                 
13See Questions and Answers Guidance at 5 (responding to noncompliance with a facility that is not a tribal 
facility).  
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and, where appropriate, providing an analysis of what the division enforcement program 
relied on to reach its determination.14  

III.  GUIDELINES FOR COMPLIANCE MONITORING AT TRIBAL 
FACILITIES 

A. Inspections at Tribal Facilities  

 1. Announced Inspections 

Prior to an announced Region 6 inspection of a tribal facility, generally at least 
seven days before the inspection,15 the division enforcement program should send the 
tribal environmental director a letter, routed to the ORC tribal law advisor and OEJTA 
for informational purposes, providing notice of the announced inspection. A copy of the 
letter should be sent to the tribal government and the tribal facility. In the letter, Region 6 
should invite the tribal government and the tribal environmental director to meet with, or 
have a conference call with, Region 6 prior to the inspection, to accompany the Region 6 
inspector(s) during the inspection where appropriate,16 to meet with Region 6 after the 
inspection, or all of the above.17 This guidance, and its attachments, should be enclosed 
with the letter, if not previously provided with respect to the tribal facility at issue.  
Alternatively, the division enforcement program could communicate this same 
information to the tribal environmental director by calling or emailing the tribal 
environmental director and providing OEJTA with a record of communication or a copy 
of said email. If communication occurs in this fashion, OEJTA should take responsibility 
for contacting the tribal government, as appropriate.  

The division enforcement program should follow this letter with a meeting or 
telephone call to discuss: (i) the facilities targeted for inspection during the visit; (ii) what 
will be done during the visit and what potential follow-up actions may be needed; (iii) 
tribal information and concerns regarding the tribal facilities to be inspected; and (iv) 
verification of appropriate contacts for the tribe and Region 6.18 Division enforcement 

                                                 
14 See Questions and Answers Guidance at 4 (stating that the EPA regional offices are responsible for 
determining whether a facility is a tribal facility).  
15 The term “days” as used in this document refers to calendar days, including weekends and holidays. 
16 In the invitation to the tribal government, the tribal environmental director, or both to participate in an 
inspection, Region 6 should clearly communicate that all non EPA employees are responsible for their own 
health and safety training and protective clothing and equipment and that EPA does not take on 
responsibility for hazards or incidents associated with the inspection.  
17 If, in addition to the letter or telephone call to the tribal environmental director, a program issues a 
standard inspection notice to the tribal facility, the program will provide a copy of the inspection notice to 
the tribal government and the tribal environmental director. 
18 Questions and Answers Guidance at 6.  
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program staff should notify and invite an ORC tribal law advisor and OEJTA to 
participate in any scheduled meeting or telephone call. 

2. Unannounced Inspections 

Division enforcement programs may conduct unannounced inspections and 
investigations in “Indian country.” If a division enforcement program conducts an 
unannounced inspection at a tribal facility, the division enforcement program should 
inform the tribal government and the tribal environmental director of the inspection as 
soon as the inspection begins and invite them to an exit conference. If this method of 
notification is not possible, the division enforcement program should inform the tribal 
government and the tribal environmental director of the inspection as soon as reasonably 
practicable after the inspection and invite the tribal government to meet with Region 6.19 
This guidance, and its attachments, should be sent to the tribal government, if not 
previously provided.  The Division enforcement program should also inform an ORC 
tribal law advisor and OEJTA in writing,20 that an unannounced inspection is anticipated 
or, where advance notice is not possible, immediately after the unannounced inspection 
has occurred and the date of the unannounced inspection.    

B. Preparing and Sending Information Requests to Tribal Facilities 

If the division enforcement program determines that sending an information 
request to a tribal facility is appropriate, then the Director for the division enforcement 
program, or his or her designee, should send the tribal facility the information request, 
routed to the ORC tribal law advisor and OEJTA for informational purposes. The tribal 
government and the tribal environmental director should be sent a copy of the 
information request. This guidance, and its attachments, should be sent to the tribal 
government, if not previously provided.   

IV.  GUIDELINES FOR COMPLIANCE ASSISTANCE AT TRIBAL 
FACILITIES 

A. Guidelines for Communicating Within Region 6 after Discovery of 
Noncompliance at a Tribal Facility 

If division enforcement program staff identify areas of concern at a tribal facility, 
based on information collected during an inspection, an information request, or a separate 
reliable source, that warrants further contact with the tribal facility, the division 
enforcement program staff should inform an ORC tribal law advisor and OEJTA of the 
                                                 
19 Questions and Answers Guidance at 7.  
20 Email is an appropriate method of written communication within EPA.  
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noncompliance as soon as reasonably practicable, generally within one week after the 
identification.  

B. Guidelines to Determine if a Compliance Plan is Appropriate 

As soon as reasonably practicable, but generally within one month of the 
discovery of noncompliance and a determination that the noncompliance is confirmed, 
continuing in nature, and serious enough for further action, the division enforcement 
program should provide an ORC tribal law advisor and OEJTA with the noncompliance 
information and compliance assistance history, if any. The division enforcement program 
should also provide an ORC tribal law advisor and OEJTA with a recommendation as to 
whether a written compliance plan21 is warranted. A compliance plan is generally 
warranted and should be developed but there may be circumstances in which 
development of a compliance plan would not be appropriate.22 If the division 
enforcement program decides not to develop a written compliance plan, the division 
enforcement program should justify a decision not to develop a written compliance plan 
to an ORC tribal law advisor and OEJTA. 

C. Guidelines if a Compliance Plan is Not Appropriate 

If the division enforcement program determines that a compliance plan is not 
appropriate, then the Director for the division enforcement program, or his or her 
designee, should send the tribal facility a letter, routed to the ORC tribal law advisor and 
OEJTA for informational purposes, letting the tribal facility know that a compliance plan 
is not appropriate. The tribal government and the tribal environmental director should be 
sent a copy of this letter. The letter should state the reasons why Region 6 believes a 
compliance plan is not appropriate and discuss any pending civil enforcement action.   

D. Guidelines for Developing the Compliance Plan  

Where the division enforcement program determines that a compliance plan is 
appropriate, and as soon as reasonably practicable, but generally within two months of 

                                                 
21 The term “compliance plan” is defined in the Enforcement Guidance and the Questions and Answers 
Guidance.  
22 Questions and Answers Guidance at 7 (Examples of situations in which a compliance plan may not be 
appropriate include situations where (1) EPA has consulted with the tribal government and there is a 
documented history of disinterest in or resistance to EPA’s efforts to provide compliance assistance; (2) the 
Region has previously provided compliance or technical assistance to the facility and EPA believes that 
additional assistance will not result in a return to compliance; or (3) a compliance plan might not be 
immediately feasible because exigent circumstances exist and an immediate enforcement action is 
necessary). 
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the discovery of noncompliance, the division enforcement program should draft a 
compliance plan.23 The draft compliance plan should include, at a minimum: 

1. a description of the noncompliance that Region 6 identified; 
2. a description of the type and nature of the compliance assistance 

offered/available; 
3. the time(s) and timeframe compliance assistance will be offered/available; 
4. a list and schedule of action(s) the tribe and tribal facility need to provide 

to Region 6; 
5. the specific steps the tribal facility will take to come into compliance 

based on the types of activities needed and the milestones associated with 
the activities;  

6. a date by which Region 6 may again assess the status of the compliance at 
the tribal facility; and  

7. the civil enforcement response anticipated if the compliance at the tribal 
facility does not improve according to the milestones stated in the plan and 
a statement that continuing noncompliance could result in the filing of a 
formal civil enforcement action, including the assessment of civil 
penalties.  

The draft compliance plan may also include or incorporate an enforcement action that 
does not require OECA concurrence, i.e. an “informal enforcement action,” as that term 
is described in further detail in Section V, infra.  

The Director for the division enforcement program, or his or her designee, should 
send the tribal facility a cover letter and the draft compliance plan, routed to the ORC 
tribal law advisor and OEJTA for informational purposes, for the tribal facility to review. 
The cover letter transmitting the draft compliance plan to the tribal facility should include 
a specific deadline by which to submit comments on the draft compliance plan, generally 
two to four weeks is a reasonable time frame.24 The cover letter should also state that if 
no comments are submitted Region 6 intends to implement the compliance plan as 
drafted.25 The tribal government and the tribal environmental director should be sent a 
copy of the cover letter and draft compliance plan along with a notice, where appropriate,  
inviting the tribal government to meet with Region 6. 

If Region 6 receives comments on the draft compliance plan, the division 
enforcement program should review and consider comments, and, where appropriate, 
revise the compliance plan. Where appropriate, the division enforcement program should 
provide the tribal government, tribal environmental director, and tribal facility with a 
response to any significant comments and an opportunity to comment on any major 

                                                 
23 In certain instances, it may be appropriate for the division enforcement program to solicit input from the 
Tribal government, or the tribal environmental director, or both as to the contents of the compliance plan.   
24 Questions and Answers Guidance at 11. 
25 Questions and Answers Guidance at 11. 
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revisions that may affect the tribal facility’s ability to meet the terms or the deadlines or 
both contained in the plan.  

If comments are received, the Director for the division enforcement program, or 
his or her designee, should send the tribal facility a cover letter and the final compliance 
plan, routed to the ORC tribal law advisor and OEJTA for informational purposes. The 
tribal government and the tribal environmental director should be sent a copy of the cover 
letter and final compliance plan. Where appropriate, the cover letter transmitting the final 
compliance plan should explain how any received comments were addressed.  

If no comments are received, the Director for the division enforcement program, 
or his or her designee, should send the tribal facility a letter, routed to the ORC tribal law 
advisor and OEJTA for informational purposes, to convey that because no comments 
were received, the draft compliance plan was finalized as is. The tribal government and 
the tribal environmental director should be sent a copy of this letter. 

E. Assessment of the Compliance Plan  

1. Compliance Achieved 

If compliance is achieved, and as appropriate so as not to interfere with or 
compromise a subsequent enforcement action, the Director of the division enforcement 
program, or his or her designee, should send the tribal facility a letter, routed to the ORC 
tribal law advisor and OEJTA for informational purposes, stating that compliance has 
been achieved. The tribal government and the tribal environmental director should be 
sent a copy of the letter.  

             2. Missed Milestones 

If milestones are missed, the Director for the division enforcement program, or his 
or her designee, should send the tribal facility a letter, routed to the ORC tribal law 
advisor and OEJTA for informational purposes, providing notification that milestones 
have been missed.26 The tribal government and the tribal environmental director should 
be sent a copy of the letter.  

If milestones are missed, then the division enforcement program should review 
the missed milestones and decide whether it is appropriate to revise the compliance plan 
and associated milestones or proceed with an enforcement action.  

If milestones are missed and an enforcement attorney in ORC has not already 
been assigned, the division enforcement program or the ORC tribal law advisor should 
request that an enforcement attorney be assigned as soon as practical.  

                                                 
26 See Questions and Answers at 8 (stating that “if oral notification occurs, the discussion should be 
memorialized in writing”).  



 

 12

If the division enforcement program determines that the compliance plan is to be 
revised, he or she should revise the compliance plan and the Director for the division 
enforcement program, or his or her designee, will send the tribal facility a cover letter and 
the revised compliance plan letter, routed to the ORC tribal law advisor and OEJTA for 
informational purposes. The tribal government and the tribal environmental director 
should be sent a copy of the cover letter and the revised compliance plan. Where 
appropriate, the cover letter transmitting the revised compliance plan should explain why 
the compliance plan has been revised and should provide a brief summary of the 
revisions to the milestones. 

V. GUIDELINES FOR CONDUCTING CIVIL ENFORCEMENT ACTIONS 
AGAINST TRIBAL FACILITIES 

A. Developing an Enforcement Action Where OECA Concurrence is Not 
Required (“Informal Enforcement”) 

The division enforcement program may decide to include an enforcement action 
that does not require OECA concurrence,27 as part of a tribal facility’s compliance plan. 
If the division enforcement program determines that this type of “informal enforcement 
action” is warranted, the division enforcement program should notify an ORC tribal law 
advisor and OEJTA, of the division enforcement program’s intention to proceed with an 
“informal enforcement action” against the tribal facility. Before the “informal 
enforcement action” is filed, the enforcement document should be routed to the ORC 
tribal law advisor and OEJTA for informational purposes. The ORC tribal law advisor 
and OEJTA should be provided with a copy of the final enforcement document.  

B. Developing an Enforcement Action Where OECA Concurrence is 
Required (“Formal Enforcement”) 

If the division enforcement program determines that (1) a significant threat to 
human health or the environment exists, (2) the action would reasonably be expected to 
achieve effective results in a timely manner, and (3) the federal government cannot use 
other alternatives to correct the problem in a timely fashion,28 the Director of the division 
enforcement program should notify, in writing, an ORC tribal law advisor, Regional 
Counsel, and the Director of OEJTA, of the division enforcement program’s intention to 

                                                 
27 The Enforcement Guidance and the Questions and Answers Guidance use the term “informal 
enforcement action” to describe enforcement actions where OECA concurrence is not required and the term 
“formal enforcement action” to describe enforcement actions where OECA concurrence is required. 
Examples of informal enforcement actions, include notice of noncompliance or notice of violation, show 
cause orders, administrative orders on consent that do not include penalties, and consent agreements filed 
simultaneously with a complaint and final order where no penalty is sought as provided in the Consolidated 
Rules of Practice, 40 C.F.R. Part 22. Questions and Answers at 11 Generally, OECA concurrence is not 
required for informal enforcement actions against tribal facilities. But see id (stating that OECA 
concurrence or consultation may be required for other reasons, such as the existence of issues identified in 
OECA delegations as nationally significant issues).  
28 For purposes of these guidelines, enforcement actions are any actions in which OECA concurrence is 
called for. See Enforcement Guidance at 8-10; see also Questions and Answers Guidance at 9. 
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elevate the issue to OECA in order to obtain Regional unanimity to proceed with a 
“formal enforcement action.” The writing should include the following information: 

1 the name and location29 of the tribal facility, and/or other entity against whom the 
action is proposed, including the tribe or any appropriate division of the tribe, 
such as the tribal utility department; 

2 the nature of the alleged violation (including, as appropriate, (i) citation to the 
statutory or regulatory provision allegedly violated, the place, the time, and date 
of violation, the names of actors, and a description of the action giving rise to the 
violation, and (ii) a distinction between (A) any past violations that have been 
remedied but that Region 6 is proposing be included in the proposed action, and 
(B) presently continuing violations; 

3 the type of civil enforcement action proposed;  
4 a description of how the case meets the conditions generally necessary for a civil 

enforcement action including: (i) a summary of all relevant communications with 
the Tribe, (ii) a narrative describing the compliance assistance activities 
performed by Region 6 including a description corresponding the particular 
compliance assistance activities with the violation of those activities sought to be 
addressed, (iii) a narrative describing any violations previously remedied by the 
facility, and (iv) a detailed description of (A) the significant threat to human 
health or the environment, the factors creating the threat, and the way such factors 
create such threat, (B) how the civil enforcement action is expected to achieve 
effective results in a timely manner; and (C) the alternatives considered and 
utilized to correct the problem in a timely fashion and the basis for the 
determination that the Federal government cannot utilize other alternatives to 
correct the problem in a timely fashion; and  

5 a description of any nationally significant issues present.30 

The division enforcement program should provide ORC and OEJTA with an opportunity 
to meet to discuss any questions or concerns regarding the proposal to proceed with a 
“formal enforcement action.” 

C. Seeking and Obtaining OECA Concurrence on a Proposal for Formal 
Civil Enforcement Action 

As soon as practical after the division enforcement program has notified ORC and 
OEJTA, of its proposal to proceed with a formal civil enforcement action, an ORC tribal 
law advisor will notify OECA that a civil enforcement action is being contemplated by 
Region 6 and will consult with OECA as necessary.     

                                                 
29 As appropriate, the description of the location of the tribal facility should include a summary of pertinent 
information and evidence related to land status, i.e. whether the tribal facility is on lands designated as a 
reservation, tribal trust land, restricted or tribal fee land, or whether the tribal facility is on land known to 
be under state jurisdiction or where the land status is unknown.    
30 This is all the same information required in the concurrence package for OECA. See Enforcement 
Guidance at 11. The concurrence package for OECA includes the additional requirement of a copy of the 
proposed enforcement document and relevant supporting documents.   
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As soon as reasonably practicable after the division enforcement program has 
contacted OECA, generally within two weeks, the division enforcement program should 
submit the concurrence package to OECA. Guidelines for submitting the concurrence 
package are described in further detail in the Enforcement Guidance.31 The concurrence 
package to OECA should be routed to the ORC tribal law advisor and OEJTA for 
informational purposes. 

 D. Guidelines after OECA Concurs 

As soon as reasonably practicable after OECA concurs on Region 6’s proposal to 
bring a “formal enforcement action” against a tribal facility, generally within two weeks, 
the Director for the division enforcement program, or his or her designee, should send a 
letter to the tribal government, routed to the ORC tribal law advisor and OEJTA for 
informational purposes, providing notice of the impending civil enforcement action. The 
tribal environmental director and the tribal facility should be sent a copy of the letter. The 
letter should advise the tribe that further communications regarding the violations at the 
tribal facility and the impending civil enforcement action should be directed to the ORC 
or, in civil enforcement matters involving the Department of Justice (DOJ), the DOJ, 
attorney. Communication with the affected tribe should continue throughout the 
enforcement process. In civil enforcement actions involving the DOJ, Region 6 should 
coordinate carefully with DOJ to define the scope and manner of communication with the 
tribe. 

E. New Information 

If significant new information is brought to Region 6’s attention after Region 6 
has sent the proposal for a formal civil enforcement action to OECA, the new information 
will be shared among the division enforcement program, ORC, and OEJTA. A meeting 
will be held if requested by any Office or Division. Region 6 will then decide whether the 
information: (i) warrants a change or withdrawal of the Regional request for concurrence; 
(ii) must be forwarded to OECA (and DOJ if the action has been referred); and/or (iii) 
need not be forwarded.  

VI. EXIGENT CIRCUMSTANCES 

EPA has statutory and regulatory authority to respond to emergency situations 
where there is an immediate threat to human health or the environment.  In such exigent 
circumstances, Region 6 may need to proceed with an emergency civil enforcement 
action before it can communicate, meet, or engage in or complete consultation with the 
tribal government, develop a compliance plan, provide compliance assistance, or obtain 
OECA concurrence for a “formal enforcement action.”  

                                                 
31 See Enforcement Guidance at 10-13. 
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If an exigent circumstance arises, Region 6 should, to the greatest extent 
practicable and as soon as reasonably practicable during or after the emergency, contact 
the tribal government and the tribal environmental director to alert them to the action(s) 
being taken and follow these guidelines. After the exigent circumstances that prompted 
an action are addressed, Region 6 should apply these guidelines to any subsequent civil 
enforcement response at the tribal facility.  Region 6 should also contact OECA to alter 
them to action(s) being taken and provide appropriate documents. 

 
 

 



ATTACHMENT A 
 
 

“EPA Policy for the Administration of Environmental Programs on Indian Reservations” 
(November 8, 1984) 



EPA POLICY FOR THE ADMINISTRATION OF ENVIRONMENTAL 
PROGRAMS OM INDIAN RESERVATIONS 

INTRODUCTION 

The Pres iden t  pub1 i shed a Federa l  I n d i a n  Pol  i c y  on January 24, 1983, 
suppo r t i ng  t h e  pr imary r o l e  of T r i b a l  Governments i n  mat te rs  a f f e c t i n g  
American I n d i a n  rese rva t i ons  . That po l  i c y  s t ressed  two re1 a t e d  themes : 
(1) t h a t  t h e  Federal  Government w i l l  pursue t h e  p r i n c i p l e  of I nd i an  
"sel f -government" and ( 2 )  t h a t  i t  w i l l  work d i r e c t l y  w i t h  T r i b a l  
Governments on a "government -to-government" bas i s  . 

The Envi ronnenta l  P r o t e c t i o n  Agency (EPA) has p r e v i  ous ly  i ssued general  
s ta tements  o f  p o l i c y  which recogn ize  t h e  importance o f  T r i b a l  Governments 
i n  r e g u l a t o r y  a c t i v i t i e s  t h a t  impact r e s e r v a t i o n  env i  ronments. It i s  the  
purpose o f  t h i s  statement t o  c o n s o l i d a t e  and expand on e x i s t i n g  EPA I n d i a n  
Po1 i cy  statements i n  a manner c o n s i s t e n t  w i t h  t h e  o v e r a l l  Federal  p o s i t i o n  
i n  suppor t  o f  T r i  ba l  " se l  f -governmentti and "government-to-government" re1 a- 
t i o n s  between Federal and T r i  ba1 Governments. Thi  s s tatement se t s  f o r t h  
t h e  p r i n c i p l e s  t h a t  w i l l  gu ide  t h e  Agency i n  d e a l i n g  w i t h  T r i b a l  Governments 
and i n  responding t o  t h e  problems o f  environmental  management on American 
I n d i a n  rese rva t i ons  i n  o rde r  t o  p r o t e c t  human h e a l t h  and t h e  environment. 
The Pol  i c y  i s  in tended t o  p r o v i d e  guidance f o r  EPA program managers i n  t h e  
conduct o f  t he  Agency's cong ress i ona l l y  mandated r e s p o n s i b i l i t i e s .  As 
such, i t  app l ies  t o  €?A o n l y  and does no t  a r t i c u l a t e  p o l i c y  f o r  o the r  
Agencies i n  t h e  conduct o f  t h e i r  r e s p e c t i v e  r e s p o n s i b i l i t i e s .  

It i s  impor tant  t o  emphasize t h a t  the  implementat ion o f  r e g u l a t o r y  
programs whi ch wi 11 r e a l  i ze these  p r i  n c i  p l  es on I n d i  an Reservat ions cannot 
be accomplished immediately.  E f f e c t i v e  imp lanen ta t i on  w i l l  t a ke  c a r e f u l  
and consc ien t ious  work by €PA, t h e  T r i bes  and many o thers .  I n  many cases, 
i t  w i l l  r equ i  r e  changes i n appl  i cab le  s t a t u t o r y  a u t h o r i t i e s  and r e g u l a t i o n s .  
It w i l l  be necessary t o  proceed i n  a c a r e f u l l y  phased way, t o  l e a r n  f r om  
successes and f a i  1 ures, and t o  g a i n  exper ience. Nonetheless, by beg inn ing  
work on t h e  p r i o r i t y  problems t h a t  e x i s t  now and c o n t i n u i n g  i n  t h e  d i r e c t i o n  
e s i a b l  i shed  under these  p r i n c i p l e s ,  over  t i m e  we can s i g n i f i c a n t l y  enhance 
env i  ronmental qua1 i t y  on r e s e r v a t i o n  1 ands. 

POLICY 

I n  c a r r y i n g  out  our  respons i  b i  1 i t i e s  on I n d i a n  rese rva t i ons ,  t h e  
fundamental o b j e c t i v e  o f  t h e  Envi ronmental  P r o t e c t i  on Agency i s t o  p r o t e c t  
human h e a l t h  and t h e  environment.  The k2ynote o f  t h i s  e f f o r t  w i l l  be t o  
g i v e  spec ia l  cons ide ra t i on  t o  T r i b a l  i n t e r e s t s  i n  making Agency p o l  i c y ,  
and t o  i n s u r e  t h e  c l ose  invo lvement  of T r i b a l  Governments i n  making 
dec i s i ons  and managing env i  ronrnental programs a f f e c t i n g  r e s e r v a t i o n  1 ands. 
To meet t h i s  ob jec t i ve ,  t h e  Agzncy w i l l  pursue t h e  f o l l o w i n g  p r i n c i p l e s :  



1. THE AGENCY STANDS READY TO WORK DIRECTLY WITH INDIAN TRIBAL GOVERNMENTS 
ON A ONE-TO-ONE BASIS (THE "GOVERNMENT-TO-GOVERNMENT" RELATIONSHIP). RATHER 
THAN AS SUBDIVISIONS OF OTHER GOVERNMENTS. 

EPA recognizes T r i b a l  Governrents as sovere ign e n t i t i e s  w i t h  p r imary  
a u t h o r i t y  and r e s p o n s i b i l i t y  f o r  the r e s e r v a t i o n  populace. Accord ing ly ,  
EPA w i l l  work d i r e c t l y  w i t h  T r i b a l  Governments as t h e  independent a u t h o r i t y  
f o r  r ese rva t i on  a f f a i r s ,  and n o t  as p o l i t i c a l  subd i v i s i ons  o f  S ta tes  o r  
o t h e r  governmental u n i t s .  

2. THE AGENCY WILL RECOGNIZE TRIBAL GOVERNMENTS AS THE PRIMARY PARTIES 
FOR SETTING STANDARDS, MAKING ENVIRONMENTAL POLICY DECISIONS AND MANAGING 
PROGRAMS FOR RESERVATIONS, CONSISTENT WITH AGENCY STANDARDS AND REGULATIONS. 

I n  keeping w i t h  t h e  p r i n c i p l e  o f  I n d i a n  sel f -government,  the  Agency 
w i  11 view T r i b a l  Governments as t h e  app rop r i a t e  non-Federal p a r t i e s  f o r  
making dec is ions  and c a r r y i n g  ou t  program r e s p o n s i b i l i t i e s  a f f e c t i n g  
I n d i a n  rese rva t i ons ,  t h e i r  environments, and t h e  h e a l t h  and we l fa re  o f  
t he  r e s e r v a t i o n  populace. Jus t  as EPA's d e l i  be ra t i ons  and a c t i v i t i e s  have 
t r a d i t i o n a l l y  i n v o l v e d  t h e  i n t e r e s t s  and/or p a r t i c i p a t i o n  o f  Sta te  Govern- 
ments, EPA w i l l  l ook  d i r e c t l y  t o  T r i b a l  Governments t o  p l a y  t h i s  l ead  r o l e  
f o r  mat te rs  a f f e c t i n g  r ese rva t i on  env i  r o n m n t s .  

3, THE AGENCY WILL TAKE AFFIRMATIVE STEPS TO ENCOURAGE AND ASSIST 
TRIBES I N  ASSIJMING REGULATORY AND PROGRAM MANAGEMENT RESPONSIBILITIES 
FOR RESERVATION LANDS. 

The Agency w i  11 a s s i s t  i n t e r e s t e d  T r i b a l  Governments i n  deve lop ing  
programs and i n  p repa r i ng  t o  assume r e g u l a t o r y  and program management 
r e s p o n s i b i l i t i e s  f o r  r ese rva t i on  lands. M i  t h i n  t h e  c o n s t r a i n t s  o f  EPA's 
a u t h o r i t y  and resources, t h i s  a i d  w i l l  i n c l u d e  p r o v i d i n g  grants  and o the r  
ass i s t ance  t o  T r i bes  s i m i l a r  t o  t h a t  we p rov i de  S ta te  Governments. The 
Agency w i  11 encourage T r i bes  t o  assume delegable  responsi  b i  1  i t i e s ,  ( i  - - e .  
r espons ib i  1  i t i e s  which t he  Agency has t r a d i t i o n a l  l y  delegated t o  S ta te  
Governments f o r  non-reservat ion l ands )  under terms s i m i l a r  t o  those 
govern ing de lega t ions  t o  States.  

U n t i l  T r i b a l  Governments a re  w i l l i n g  and a b l e  t o  assume fu.11 respons i -  
b i  l i t y  f o r  delegable programs, t he  Agency w i l l  r e t a i n  r e s p o n s i b i l i t y  
f o r  manaying programs f o r  r ese rva t i ons  (un less  t h e  S ta te  has an express 
g ran t  o f  j u r i s d i c t i o n  from Congress s u f f i c i e n t  t o  support  de lega t ion  t o  
t h e  S ta te  Government). Where €PA r e t a i n s  such r e s p o n s i b i l i t y ,  t h e  Agency 
w i l l  encourage t he  T r i b e  t o  p a r t i c i p a t e  i n  po l icy-making and t o  assume 
app rop r i a t e  l e s s e r  o r  p a r t i a l  r o l e s  i n  the management o f  r ese rva t i on  
programs. 



4. THE AGENCY WILL TAKE APPROPRIATE STEPS TO REMOVE EXISTING LEGAL AND 
PROCEDURAL IMPEDIMENTS TO WORKING DIRECTLY AND EFFECTIVELY WITH TRIBAL 
GOVERNMENTS ON RESERVATION PROGRAMS. 

A number o f  se r i ous  c o n s t r a i n t s  and u n c e r t a i n t i e s  i n  t h e  language 
o f  our s t a t u t e s  and r e g u l a t i o n s  have l i m i t e d  our a b i l i t y  t o  work d i r e c t l y  
and e f f e c t i v e l y  w i t h  T r i b a l  Governwnts  on r e s e r v a t i o n  problems. As 
impediments i n  our procedures, r e g u l a t i o n s  o r  s t a t u t e s  a re  i d e n t i f i e d  
which l i m i t  our a b i l i t y  t o  work e f f e c t i v e l y  w i t h  T r i bes  cons i s t en t  w i t h  
t h i s  Po l i c y ,  we w i l l  seek t o  remove those impediments. 

5. THE AGENCY, I N  KEEPING WITH THE FEDERAL TRUST RESPONSIBILITY, WILL 
ASSURE THAT TRIBAL CONCERNS AND INTERESTS ARE CONSIDERED WHENEVER E P A ' S  
ACTIONS AND/OR DECISIONS MAY AFFECT RESERVATION ENVIRONMENTS. 

EPA recognizes t h a t  a  t r u s t  r e s p o n s i b i l i t y  d e r i v e s  f rom t h e  h i s -  
t o r i c a l  r e l a t i o n s h i p  between t h e  Federal  Government and I nd ian  T r i bes  
as expressed i n  c e r t a i n  t r e a t i e s  and Federa l  I n d i a n  Law. I n  keeping 
w i t h  t h a t  t r u s t  r e s p o n s i b i l i t y ,  t h e  Agency w i l l  endeavor t o  p r o t e c t  
t h e  environmental  i n t e r e s t s  o f  I nd i an  T r i bes  when c a r r y i n g  ou t  i t s  
r e s p o n s i b i l i t i e s  t h a t  may a f f e c t  t he  r ese rva t i ons .  

6 .  THE AGENCY WILL ENCOURAGE COOPERATION BETWEEN TRIBAL, STATE AND 
LOCAL GOVERNMENTS TO RESOLVE ENVIRONMENTAL PROBLEMS OF MUTUAL CONCERN. 

Sound environmental  p l ann ing  and management r e q u i r e  t he  coopera t i  on 
and mutual cons idera t ion  o f  ne ighbor ing  governments, whether those 
governments be ne ighbo r i ng  States,  T r ibes ,  o r  l o c a l  u n i t s  o f  government. 
Accord ing ly ,  EPA w i  11 encourage e a r l y  communi c a t i o n  and coopera t i  on 
among Tr ibes ,  S ta tes  and l o c a l  governments. T h i s  i s  n o t  in tended  t o  
l end  Federal  support  t o  any one p a r t y  t o  t h e  jeopardy o f  t h e  i n t e r e s t s  
o f  t h e  other.  Rather, i t  recognizes t h a t  i n  t h e  f i e l d  o f  environmental  
r e g u l a t i o n ,  problems a re  o f t e n  shared and t he  p r i n c i p l e  o f  comi ty  
between equals  and ne ighbors  o f t e n  serves t h e  bes t  i n t e r e s t s  o f  both. 

7. THE AGENCY WILL WORK NITH OTHER FEDERAL AGENCIES WtlICH HAVE RELATED 
RESPONSIBILITIES ON INDIAN RESERVATIONS TO ENLIST THEIR INTEREST AND 
SUPPORT I N  COOPERATIVE EFFORTS TO HELP TRIBES ASSUME ENVIRONMENTAL 
PROGRAM RESPONSIBILITIES FOR RESERVATIONS. 

EPA w i l l  seek and promote cooperat ion between Federa l  agencies t o  
p r o t e c t  human hea l t h  and the  environment on rese rva t i ons .  We w i  11 
work w i t h  o ther  agencies t o  c l e a r l y  i d e n t i f y  and d e l i n e a t e  t h e  ro l es ,  
r e s p o n s i b i l i t i e s  and r e l a t i o n s h i p s  o f  our  r e s p e c t i v e  o rgan i za t i ons  and 
t o  a s s i s t  T r ibes  i n  deve lop ing  and managing e n v i  ronnen ta l  programs f o r  
r ese rva t i on  lands. 



8. THE AGENCY WILL STRIVE TO ASSURE COMPLIANCE WITH ENVIRONMENTAL STATUTES 
AND REGULATIONS ON INDIAN RESERVATIONS. 

I n  those cases where f a c i l i t i e s  owned o r  managed by T r i b a l  Governments 
a r e  n o t  i n  compliance w i t h  Federa l  env i ronmenta l  s t a tu tes ,  EPA w i l l  work 
coope ra t i ve l y  w i t h  T r i b a l  l eade rsh ip  t o  develop means t o  achieve compliance, 
p r o v i d i n g  t e c h n i c a l  suppor t  and consul  t a t i o n  as necessary t o  enable T r i b a l  
f a c i l i t i e s  t o  comply. Because o f  t h e  d i s t i n c t  s t a tus  o f  I nd i an  T r i bes  and t he  
complex l e g a l  i ssues  invo lved,  d i  r e c t  EPA a c t i o n  through t h e  j u d i  c i a 1  o r  
a d m i n i s t r a t i v e  process w i  11 be cons idered where the  Agency determines, i n  i t s  
judgment, t h a t :  (1) a  s i g n i f i c a n t  t h r e a t  t o  human h e a l t h  o r  t h e  environment 
e x i s t s ,  ( 2 )  such a c t i o n  would reasonably  be expected t o  achieve e f f e c t i v e  
r e s u l t s  i n  a  t i m e l y  mnne r ,  and ( 3 )  t h e  Federa l  Government cannot u t i l i z e  
o t h e r  a l t e r n a t i v e s  t o  c o r r e c t  t h e  problem i n  a  t i m e l y  fash ion.  

I n  those cases where r e s e r v a t i o n  f a c i l i t i e s  a re  c l e a r l y  owned o r  managed 
by p r i v a t e  p a r t i e s  and t h e r e  i s  no s u b s t a n t i a l  T r i b a l  i n t e r e s t  o r  c o n t r o l  
i nvo lved ,  t h e  Agency w i l l  endeavor t o  a c t  i n  cooperat ion w i t h  t h e  a f f e c t e d  
T r i b a l  Government, bu t  w i l l  o therwise respond t o  noncompliance by p r i v a t e  
p a r t i e s  on I nd ian  rese rva t i ons  as t h e  Agency would t o  noncompliance by t h e  
p r i v a t e  sec to r  elsewhere i n  t h e  count ry .  Where t he  T r i b e  has a  s u b s t a n t i a l  
p r o p r i e t a r y  i n t e r e s t  i n ,  o r  c o n t r o l  over,  t h e  p r i v a t e l y  owned o r  managed 
f a c i l i t y ,  EPA w i l l  respond as descr ibed  i n  t he  f i r s t  paragraph above. 

9. THE AGENCY WILL INCORPORATE THESE INDIAN POLICY GOALS INTO ITS PLANNING 
AND MANAGEMENT ACTIVITIES, INCLUDING ITS BUDGET, OPERATING GUIDANCE, LEGISLA- 
TIVE INITIATIVES, MANAGEMENT ACCOUNTABILITY SYSTEM AND OFlGOING POLICY AND 
REGULATION DEVELOPMENT PROCESSES. 

It i s  a  c e n t r a l  purpose o f  t h i s  e f f o r t  t o  ensure t h a t  t h e  p r i n c i p l e s  
o f  t h i s  Pol i c y  a re  e f f e c t i v e l y  i n s t i t u t i o n a l i z e d  by i n c o r p o r a t i n g  them i n t o  
t h e  Agency's ongoing and long- term p lann ing  and management processes. Agency 
managers w i l l  i n c l ude  s p e c i f i c  programmatic a c t i o n s  designed t o  r eso l ve  prob- 
lems on I nd ian  rese rva t i ons  i n  t h e  Agency's e x i s t i n g  f i s c a l  year  and long- term 
p lann ing  and management processes. 

k i i l l i a r n  D. Ruckelshaus 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, D.C. 20460

APR 1 7 2007 OFFICE OF
ENFORCEMENT AND

COMPLIANCE ASSURANCE

MEMORANDUM

SUBJECT: Transmittal of the Questions and Answers on the Tribal Enforcement Process

Walker B. Smith, Director~
Office of Civil Enforcement

FROM:TO:

Senior Enforcement Manag:ers, Regions I -X
Regional Counsel, Regions'll -VII, IX, X
Senior Legal Enforcement Managers Region I, VIII

This memorandum transmits the final "Questions and Answers on the Tribal Enforcement
Process." The Office of Enforcement and Compliance Assurance (OECA) worked with the
American Indian Environmental Office, the Office of General Counsel, and the regional offices
in developing this guidance. We also circulated the document to federally recognized Indian
tribes and solicited their input.

This document provides assistance in implementing the "EP A Policy for the
Administration of Environmental Programs on hldian Reservations" (November 8, 1984) (hldian
Policy) and responds to questions raised by tribes and EP A regional offices since OECA issued
the "Guidance on the Enforcement Principles Outlined in the 1984 hldian Policy" (Enforcement
Guidance) in January 200 1. It covers case-specific issues surrounding compliance assistance,
inspections, and enforcement. It also emphasizes points in the enforcement response process
when it is particularly important to keep the affected tribe apprised of developments and to
consult and coordinate with the tribal government. Key points that are expanded in this
guidance include:

-what is considered a "tribal facility" for purposes of the Enforcement Guidance,
-the development and implementation of a written compliance plan,
-when enforcement action may be appropriate, and
-examples of exigent circumstances affecting the applicability of the processes set forth
in the Enforcement Guidance.

We hope this document assists EP A's regional offices in their efforts to ensure that the
process of compliance assurance in Indian country, from inspection planning to formal
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settlement, is as straightforward and transparent as possible. Our goal is to give Regions andtribes 
the tools they need to ensure protection of human health and the environment in Indian

country to the same extent it is assured outside of Indian country. We reiterate our resolve to use
compliance and technical assistance to help tribal facilities achieve compliance with
environmental laws and regulations. However, where such compliance assistance does not
achieve a timely return to compliance, we also want to ensure that the Regions carefully consider
their enforcement options in a time frame that ensures that human health and the environment in
Indian country are not compromised.

If you have any questions, please contact me or have your staff contact Mary Andrews of
my staff at (202) 564-4011. I appreciate your continued efforts to ensure human health and
environmental protection in Indian country through your work on, and implementation of, this
document.

Attachment

cc:

Enforcement Coordinators, Regions I-X
Pat Hirsch, Acting Principal Deputy General Counsel
Carol Ann Siciliano, Acting Associate General Counsel, Cross-Cutting Issues Law Office
Carol Jorgensen, Director, American Indian Environmental Office
Lisa Lund, Deputy Director, Office of Compliance
Randy Hill, Deputy Director, Office of Civil Enforcement
Rosemarie Kelley, Director, Waste and Chemical Enforcement Division
Tod Siegal, Office of General Counsel
Jonathan Binder, Office of Compliance
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Questions and Answers on the Tribal Enforcement Process

In 1984, the U.S. Environmental Protection Agency (EPA or Agency) issued the "EPA Policy for
the Administration of Environmental Programs on Indian Reservations" (Nov. 8, 1984) (Indian
Policy), which sets forth principles to guide the Agency in dealing with federally recognized
tribal governments and in its actions to protect human health and the environment in Indian
country. 1 The Indian Policy established a policy of graduated response to noncompliance for

facilities owned or operated by tribes, in which a tribal government has a substantial interest, or
over which a tribal government has control (tribal facilities). In 2001, the Office of Enforcement
and Compliance Assurance (OECA) issued a "Guidance on the Enforcement Principles Outlined
in the 1984 Indian Policy" (January 17,2001) (Enforcement Guidance), which sets forth
procedures for EP A to follow when conducting compliance evaluations in Indian country.

The Enforcement Guidance established a process whereby EP A will consult with tribal
governments and allow tribal facilities an opportunity to return to compliance with EP A
assistance, and if this is insufficient, to allow EP A to proceed with enforcement action so as to
protect human health and the environment. This document responds to questions about
compliance assistance, compliance monitoring, and enforcement at facilities in Indian country
that have been raised since the Enforcement Guidance was issued.

The questions and answers in this document apply only to violations of EP A's civil regulatory
programs. They do not apply to criminal conduct, criminal investigations, or enforcement
pursuant to criminal provisions of laws or regulations that are enforced by EP A.

This document is intended solely as guidance for employees of EP A. It is not a regulation and
does not impose any legally-binding requirements on EP A or the regulated community. It may
not be relied upon to create a right or benefit. EP A retains the discretion to adopt approaches on
a case-by-case basis that differ from this guidance.

I. Is the Facility a Tribal Facility?

If a facility is owned, managed, or operated by a tribal government, or a tribal government has a
substantial interest in, or exercises control over, the facility, then the facility is a tribal facility
and EPA should follow the process set forth in the Enforcement Guidance in proceeding with
compliance assistance and enforcement. Tribal facilities can include facilities located within or
outside Indian country.

1 Indian country is defined in 18 V.S.C. § 1151 to include Indian reservations, dependent

Indian communities, and Indian allotments.
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1

Q: Who is responsible for determining whether a facility is a tribal facility? How do I
coordinate with the affected tribe in determining whether the facility is a tribal facility?

A: 

The EP A regional offices are responsible for making this determination. However, unless the
tribal interest is already known, EP A Regions should give the affected tribe an opportunity to
provide information regarding its interest in the facility and to consult with EP A regarding the
tribe's interest. In order to obtain the tribe's views, and to obtain any other information which
may be useful in assessing the facility's status, the Region may send the tribal government a
letter outlining the Enforcement Guidance and soliciting the tribe's views, summarizing any
information the Region already has in this regard. Informal discussions with tribal government
staff, such as the tribal environmental department, prior to or after sending the letter, may also be
useful and may help to obtain a prompt response. In cases where it is obvious that a non-
compliant facility is a tribal facility, discussion with the tribe on this issue would be unnecessary.
For example, if the facility is a tribally-operated public water supply system, such discussions
would be unnecessary. EP A's analysis of this information and its determination should be sent
to the tribe and documented -in the case file.

2.Q: 

Is the facility owned, managed, or operated by a tribal government?

A: 

A facility in which a tribe holds a substantial ownership, management, or operational interest
is a tribal facility. For example, a facility operated by a tribally-owned utility service is a "tribal
facility." A facility owned, managed, or operated by tribal members is not a tribal facility unless
a tribal government has a substantial interest in, or exercises control over, the facility, as
described further below.

3,Q: 

Does a tribal government have a substantial proprietary interest in or control over
the facility ?

A: 

The Region should consider the nature and extent of the tribal government's ownership
interest, and the tribe's input concerning its interest, when deteimining whether the tribe has a
"substantial proprietary interest" in the facility. Depending on the circumstances of a particular
facility, a significant ownership interest, corporate relationship, or other factors may give the
tribe control over operations such that it is a tribal facility.. For example, a manufacturing facility
or agricultural operation owned and operated by a tribal development corporation would typically
be a "tribal facility."

4.Q: 

Can a tribal government have a substantial interest in a facility that is not
"proprietary" ?

A: 

The Enforcement Guidance recognizes that a tribal government may have a substantial
interest in a facility that is not a proprietary interest. For example, if a facility provides a
significant source of employment for the tribe, the Region may consider th'is interest before
proceeding to address the noncompliance. The existence of a lease between a tribe and the
operator of a facility does not, in itself, establish a substantial non-proprietary interest. However,
the terms of a particular lease may give the tribe control over operations such that it is a tribal
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facility. 

In addition, the income generated by the lease may in some cases give the tribe a
significant financial interest in the facility such that it is appropriate for EP A to treat the facility
as a tribal facility.

In these circumstances it may be appropriate to ask the tribe about the nature of its lease revenue
to determine whether it constitutes a substantial interest within the meaning of the Enforcement
Guidance. An inquiry into non-proprietary interests is intended to capture situations where a
tribe has a sufficient interest in a facility that it is appropriate for EP A to work cooperatively with
the tribal government to help the facility achieve compliance. However, since an enforcement
action does not typically influence ongoing facility operations, lease payments and employmentnumbers 

are unlikely to be affected by an enforcement action against the facility. For example,
in one instance, a tribe indicated that it had a substantial non-proprietary interest in an oil
production facility operated by a private oil company due to the lease payments to the tribe and
the number of tribal members employed at the facility. Based on this information, EP A
determined that the facility should be treated as a tribal facility. However, the tribe asked EP A to
proceed with enforcement action against the facility without applying its process for enforcement
at tribal facilities.

5. Q: How do I respond if the facility is not a "tribal facility" ?

A: 

Once EPA has determined that a facility is,n.ot a tribal facility, EPA generally responds to
noncompliance in the same manner as with a facility outside Indian country. EP A should notify
and consult with the affected tribal government on a government-to-government basis to the
greatest extent practicable and to the extent permitted by law. However, EPA communications
with the tribal government may be constrained by the need to preserve the confidentiality of
enforcement sensitive or confidential business information.

II. What Do I Do When Planning Information Requests and Inspections ofFacilities 
in Indian country?

6. Q: Should OECA concurrence be obtained before issuing information requests?

A: 

No, the OECA concurrence process does not apply to requests for infonnation. However, the
Region should infonn the relevant tribal government when issuing infonnation requests to tribal
facilities, and where appropriate, may infonn tribal governments of infonnation requests issued
to non-tribal facilities located in Indian country.

7.

Q: Should OECA concurrence be obtained before conducting inspections?

A: 

No, OECA concurrence is not called for before conducting inspections. Consistent with the
Indian Policy and the "Presidential Memorandum on Government to Government Relations with
Native American Tribal Governments" (April 29, 1994), the Region should generally notify the
tribal government in advance of visiting a facility in the tribe's Indian country, and offer the tribe
an opportunity to coordinate further with EP A regarding the inspection where practicable. If
advance notice is not possible or if the visit involves an unannounced inspection, EP A should
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contact the tribal government as soon as possible after the inspection.

8.

Q: Should I meet with the tribe before the inspection?

A: 

Before an inspection the Region should contact the tribe to discuss the planned activities for
your visit, including:
.facilities targeted for inspection during your visit;
.what you will do during your visit and what potential follow-up actions may be needed;
.tribal information aJ)d concerns regarding the facilities to be inspected; and
.verification of appropriate contacts for the tribe and EP A.Where 

appropriate, the Region should also offer the tribe an opportunity to meet withEPA
before the inspection. This is particularly important when the Region has not recently visited this
tribe or has not established a routine working relationship with the affected tribe.

III. What Do I Do If I Identify Noncompliance?

EPA should inform the tribal government of the results of each inspection in a timely manner. If
EPA identifies potential non-compliance at a tribal facility, EPA should follow the procedures in
the Enforcement Guidance as clarified below.

9. Q: What is the role of the state in which the facility is located when EP A is addressing
noncompliance at a facility in Indian country?

A: Under general principles of federal Indian law and policy, primary jurisdiction in Indian
country generally rests with the federal government and the tribe inhabiting it, and not with the
states. Accordingly, unless and until a tribal government is approved by EP A to implement a
federal environmental program, EP A generally implements the program in Indian country. State
contact may be appropriate under certain exceptions to this general rule. For example, on the
Puyallup Reservation, an act of Congress allows the State of Washington to be the lead agency
for administration of certain programs on non-trust land within the historic boundaries of the
reservation~

At the same time, EP A's Indian Policy encourages cooperation between tribal, state, and
local governments to resolve environmental problems of mutual concern. Therefore, it may be
appropriate for EP A, after consulting with the affected tribe, to notify the state in which a facility
is located when a facility's noncompliance may be of mutual concern to the state and tribe. In
consultation with the affected tribe, EP A may also in appropriate circumstances coordinate with
the state and the tribe in ensuring that adequate compliance assistance is provided. Where a state
asserts jurisdiction in Indian country, EP A's regional staff should notify the Office of Regional
Counsel and the Office of General Counsel, as appropriate, of the situation, consult with the
relevant tribe, and confer with the state.
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IV. Has EPA Developed a Written Compliance Plan?

Q:

10.

What is the purpose of the written compliance plan?

A: The written compliance plan is used to communicate to the facility and the tribal government
identified noncompliance at tribal facilities and the steps necessary to return the facility to
compliance. Putting the plan in writing helps to ensure that the tribe understands its
responsibilities and tbe opportunities for assistance EP A will make available to the tribe as it
works to achieve compliance. The compliance plan also gives the facility and the tribe clear
notice of EP A's expectations with respect to progress toward compliance and EP A's timeline for
initiating an enforcement action if compliance is not achieved. As such, the compliance plan
emphasizes EP A's compliance and enforcement expectations and should help the facility achieve
compliance consistent with the Indian Policy and the Enforcement Guidance.

Q:1

When should the Region develop a compliance plan?

A: 

Regions should develop a compliance plan as soon as is practicable after non-compliance isidentified. 
The Region should develop and implement the compliance plan in consultation withthe 

affected tribe. In that way, the compliance plan can simultaneously serve as notice to thetribe 
of the compliance and enforcement issues and an indication of EP A's willingness to work

cooperatively to resolve the matter. Therefore, the Region should send a draft compliance plan
to the tribal government and the affected facility for review. The Region should provide the
tribe with a specific deadline by which to submit comments. If the tribe does not submit
comments or otherwise respond to the compliance plan, the Region should notify the tribe that
the plan will be implemented as drafted.

12. Q: Should Regions develop compliance plans in all cases of noncompliance involving
tribal facilities?

A. While a compliance plan is generally warranted whenever there is a reasonable expectation of
cooperation from the tribe or facility, there are circumstances in which development of a
compliance plan would not be effective. For example, a compliance plan may not be appropriate
when EP A has consulted with the tribal government and there is a documented history of
disinterest in or resistance to EP A's efforts to provide compliance assistance. In addition, a
compliance plan may not be appropriate if the Region has previously provided compliance or
technical assistance to the facility and EP A believes that additional assistance will not result in a
return to compliance (for example, at a drinking water system with the proven ability to perform
monitoring and reporting requirements yet repeatedly fails to actually monitor and report, despite
EPA assistance). Finally, a compliance plan might not be immediately feasible when exigent
circumstances exist and an immediate'enforcement action is necessary to address the hazard (see
questions 30 -31, below). If the Region decides not to develop a compliance plan to address a
particular tribal facility, they should inform the tribe in writing of that decision and the reasons
why a compliance plan may not be an appropriate means to address that noncompliance.
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13.

Q: 

What should the compliance plan cover?

A: Compliance plans vary in length and detail based on the specifics of the situation and nature
of the noncompliance. At a minimum, the compliance plan should include the following:

.a description of the noncompli~nce that EP A identified;

.the nature of the assistance to be provided to the facility and the timeline for
providing the assistance;

.the specific steps the facility will take to come into compliance based on the types
of activities needed and the milestones associated with the activities; and

.the enforcement response anticipated if the facility's compliance does not improve
.according to the milestones stated in the plan.

The compliance plan could provide that the Region will discuss with the tribal government
whether to pursue prompt enforcement action against the tribal facility if key milestones are
missed.

14.

Q: Can the compliance plan include assistance provided by another agency?

A: 

Yes, where appropriate, EP A should include other federal agencies in its compliance efforts
as early as is reasonable under the circumstances. Federal agencies such as the Bureau of Indian
Affairs, the Indian Health Service, and the Rural Utility Service have significant resources to
assist tribes in protecting human health and the environment. Where another federal agency has
provided technical assistance to a tribal facility and has documented the assistance given, EP A
may take into account such assistance in drafting and implementing its compliance plan,
providing additional compliance assistance as appropriate. In consultation with the tribe, EP A
and a tribe may occasionally want to take advantage of compliance assistance resources of state
agencies. EP A should document in the case file its contacts with other agencies. The Regional
Indian Coordinator can assist with such interagency coordination.

15. Q: What should Regions do ifmilestones contained in the compliance plan are missed?

A: 

The milestones contained in a compliance plan should outline the specific steps the facility
will take to come into compliance based on the types of activities needed. Regions should notify
the tribe when milestones are missed~ if oral notification occurs, the discussion should be
memorialized in writing. In addition, Regions should review the missed milestone(s) and decide
whether or not it is appropriate to revise the compliance plan and associated milestone(s) or
proceed with the outlined enforcement action. Missed milestones are an important indicator of
whether or not the facility is able to return to compliance in a timely manner.

16.

Q: How do I provide compliance assistance for a violation that is not continuing in
nature?

A: For some types of violations, technical assistance can help a facility achieve and maintain
compliance. For example, EP A and other entities may provide hands-on assi~tance in the
operation of a public water supply system over a period of months or even years. For other types
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of violations, however, such as dredging and filling wetlands without the necessary permit, EPA
may not be able to provide compliance assistance after the fact. In such cases, the Region may be
able to provide information on avoiding a repeat violation and may provide technical assistance
in planning and carrying out mitigation measures. For example, in the dredging and filling
context, EP A generally would provide techni~al assistance to the tribal facility regarding the
development and implementation of a restoration plan or mitigation plan, such as providing
information concerning the proper qualifications for the consultants for restoration and/or
mitigation work and a timeline for the necessary tasks. This would assist the tribal facility in
retaining a consultant and developing appropriate plans for EP A review and approval.

V. What Is an "Enforcement Action" and When Is it Appropriate?

Consistent with the Indian Policy, the Enforcement Guidance, and the protection of human health
and the environment, enforcement in Indian county may be an appropriate response to

noncompliance.

7.

Q: 

Does the guidance apply in cases where EPA has authorized a tribe to administer the
federal program under which the violations occurred?

A: 

The Enforcement Guidance does not apply to enforcement actions taken by tribes under tribal
codes, including any tribal action under an EPA-authorized program. However, the Enforcement
Guidance does apply to all of EPA's civil enforcement actions in Indian country. Even if the
tribe has an approved program in place, EP A maintains jurisdiction and authority to initiate an
independent enforcement action to address violations of the requirements of an approved
program. Similarly, if the tribe is authorized for a portion of an EP A program but has left the
enforcement authority to EP A, the Enforcement Guidance applies to any EP A enforcement.

18.Q: 

Are actions regarding grants to tribes, such as a cost recovery action under the grant
regulations in cases where the tribe did not perform the required grant activities,
enforcement actions calling for application of the guidance?

A: 

No, the Enforcement Guidance does not apply to either the grant process or any actions taken
under the grant regulations.

19. Q: When is enforcement action appropriate against a tribal facility?

A: 

Under the Indian Policy, EP A may consider taking an enforcement action against a tribal
facility when it determines that (1) a significant threat to human health or the environment exists,
(2) the action would reasonably be expected to achieve effective results in a timely manner, and
(3) the federal government cannot use other alternatives to correct the problem in a timely
fashion.
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20.

Q: When does EPA demonstrate that it meets the threshold criteria for taking an
enforcement action against a tribal facility ?

A: 

EP A should determine that the threshold criteria have been met before bringing a formal
enforcement action against a tribal facility, unless the exigency of the situation requires
otherwise. Regions do not need to determine that the three threshold criteria for bringing an
enforcement action have been met prior to pursuing informal enforcement actions, such as
Notices of Violation or Notices of Noncompliance, which merely request prompt return to

compliance.

21.

Q: 

Can a tribe request enforcement action against a tribal facility without full
application of the Enforcement Guidance?

A: 

Yes, the Enforcement Guidance states that a tribal government "may express the view that
EPA should pursue prompt enforcement action against [a tribal] facility as the most appropriate
response, without undertaking the cooperative measures and compliance assistance otherwise
contemplated by [the] guidance." In consultation with the tribal government, the Region may
detennine that it is appropriate to pursue such prompt enforcement. In that case, "the Region
should also Qbtain, and submit to Headquarters as part of the concurrence process, a written
statement from the tribal government expressing [the tribal government's] view that prompt
enforcement is appropriate" and conveying the tribal government's understanding of the nature
of the proposed enforcement action, including "the violations that will be alleged, [and] the
potential penalty and injunctive relief that will be sought." The Assistant Administrator for
OECA will review and, if appropriate, concur on such requests.

22.Q: 

What is a "significant threat" to human health or the environment?

A: 

A significant threat to human health or the environment can include the direct threat posed by
the release or potential release of contaminants into the environment and the exposure of humans
or the environment to pollutants, as well as an indirect threat to human health or the
environment, such as the threat to the regulatory program and the threat posed by failure to
monitor or to maintain proper records. The existence of a significant threat is determined on a
case-by-case basis.

23.

Q: How does EPA assess whether the federal government may use other alternatives to
enforcement against a tribal facility to correct the problem in a timely fashion?

A: The Enforcement Guidance suggests three factors forEPA to weigh in determining whether it
is appropriate to delay enforcement and, instead, consider other alternatives appropriate to the
particular circumstances of a case. EP A should consider: (1) the facility's good faith efforts to
remedy noncompliance in a timely manner, including the resources expended; (2) any relevant
history of noncompliance with EP A regulatory requirements, including any requirements stated
in administrative or judicial orders previously issued to facilities owned, managed, operated, or
controlled by the same tribe; and (3) the degree of willfulness.
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VI. What is the Process for Obtaining OECA Concurrence for Enforcement
Against Tribal Facilities?

24.

Q: When shouldOECA concurrence be obtained for enforcement against a tribal
facility ?

A: 

OECA concurrence should be obtained when:
.EPA is considering a formal enforcement action against a tribal facility, unless exigent

circumstances exist;
.an administrative order on consent or other settlement includes penalties;
.an administrative order is issued unilaterally by EPA; and
.an enforcement action or settlement involves issues that OECA has identified as

nationally significant.
As set forth in the Enforcement Guidance, OECA will consult with the American Indian
Environmental Office and the Office of General Counsel in reviewing regional requests for
concurrence. When EPA pursues enforcement action against a tribal facility, it should continue
to consult with the tribal government about compliance status as appropriate.

25.

Q: 

When is OECA concurrence NOT needed for enforcement against a tribal facility?

A: Regions need not obtain OECA concurrence for informal enforcement actions. Informal
enforcement actions include actions such as a Notice of Noncompliance or Notice of Violation
and show cause orders.

In addition, Regions do not need to obtain OECA concurrence before issuing administrative
orders on consent that do not include penalties, or before entering consent agreements filed
simultaneously with a complaint and final order where no penalty is sought, as provided in the
Consolidated Rules of Practice, 40 C.F .R. Part 22. However, there may be other reasons for
OECA concurrence or consultation on these types of actions, such as the existence of issues
identified in OECA delegations as nationally significant issues. If regional staff have questions
about whether their anticipated enforcement response calls for OECA concurrence, they should
contact the tribal coordinator for OECA' s Office of Civil Enforcement.

26. Q: Is a field citation or another expedited enforcement response an "enforcement
action" calling for OECA concurrence when issued to a tribal facility?

A: 

Yes, the Enforcement Guidance calls for OECA concurrence before EP A issues to a tribal
facility a field citation or other expedited enforcement response that seeks to collect a penalty.
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27.

Q: Should OECA concurrence be obtained if the enforcement action does not seek
penalties but does include stipulated penalties for future violations at the tribal facility?

A: 

No, OECA concurrence need not be obtained for a consent order that includes provisions for
stipulated penalties if the order does not seek.a civil penalty. However, when stipulated penalties
are triggered by failure to comply with the terms of an administrative order on consent, Regions
should consult with OECA prior to assessing any penalties.

28.

Q: 

Is OECA concurrence called for with regard to amending an administrative order
issued to a tribal facility ?

A: 

If the amendment to the administrative order is on consent, Regions need not obtain OECA
concurrence. If the amendment is issued unilaterally, Regions should obtain OECA concurrence
if the amendment significantly changes the nature or scope of requirements in the order.

29.Q: 

When should the Regions begin discussions with OECA concerning noncompliance at
a facility in Indian country?

A: 

When addressing issues of noncompliance at tribal facilities, the Region should contact the
tribal coordinator for OECA' s Office of Civil Enforcement as soon as the Region discerns that
compliance assistance alone may not achieve GQmpliance. Regional enforcement personnel
should consult with the regional tribal office and the affected tribe upon identification of non-
compliance by a tribal facility. Where appropriate, OECA can assist the Region in developing
the appropriate measures to resolve the violations, including both compliance assistance and
enforcement. Advance notice to OECA will help to ensure that if the Region decides to proceed
with an enforcement action, the concurrence process can be completed as expeditiously as
possible. Under the guidance, OECA should issue a response within 20 business days of receipt
of the c<;>ncurrence package.

Regions should obtain OECA concurrence before initiating formal civil enforcement action
against a tribal facility. However, in exigent circumstances, the Regions may need to act
immediately to protect public health or the environment. In exigent situations, the Regions
should follow the Enforcement Guidance to the extent practicable and should communicate
promptly with the tribal coordinator for OECA's Office of Civil Enforcement and the appropriate
tribal government regarding any actions for which prior communication and consultation was not
possible. "Exigent circumstances" is discussed further in questions 30 and 31, below.

30.Q: 

Can EP A conduct emergency actions at tribal facilities?

A: 

Yes, EP A has statutory and regulatory authorities to respond to emergency situations where
there is an immediate threat to human health or the environment. In exigent circumstances, the
Region may need to proceed with emergency enforcement action before it can complete
consultation with the tribal government, provide compliance assistance, or obtain OECA
concurrence.
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For instance, an exigent circumstance may exist where contamination is detected in a public
water supply and the water is likely to be ingested. In these circumstances, it may be necessary to
immediately issue an order requiring public notices of the contamination, boil orders, and/or
bottled water, or it may be necessary to require that the system be shut down. These types of
enforcement measures would address the exigent circumstance by preventing ingestion of
contaminated water.

Even when addressing exigent circumstances, EP A should contact the tribal government to, at a
minimum, alert them to the actions being taken. Formal consultation with the tribe should occur
as soon as possible. Agency personnel should follow this guidance and all other applicable
procedures to the extent practicable. Enforcement staff should also ensure prompt
communication with OECA' s tribal coordinator and the affected tribal government regarding any
actions for which prior consultation was not possible. For example, where an order is issued
within one or two weeks of detecting the threat, the Region will likely only be able to provide
notice of the proposed action and a draft copy of the order before it is issued. Where an order is
issued within a few days of detecting the threat, the Region should provide copies of the order
and supporting documentation as soon as possible.

After the circumstances that prompted the action are addressed, the criteria and procedures of the
Enforcement Guidance apply to any subsequent enforcement response at the tribal facility.

31Q: 

What is the difference between "imminent and substantial endangerment"
"exigent circumstances, " as used in the Enforcement Guidance?

and

A: 

"Imminent and substantial endangerment" is the threshold set forth in various statutory
provisions authorizing EP A to respond to imminent risk of harm. These statutory authorities
include RCRA section 7003, SDW A section 1431, and CAA sections 303 and 112(r)(9). These
statutory provisions generally authorize EPA to issue administrative orders or proceed in court to
require actions to protect human health and the environment. For example, pollutants or
contaminants released into a wetland that have not yet harmed aquatic life may present an
imminent and substantial endangerment. Similarly, hazardous constituents in an aquifer that may
be used as a future source of drinking water may present an imminent and substantial

endangerment.

"Exigent circumstances" is used to describe situations requiring an immediate response to protect
human health or the environment. For example, exigent circumstances may exist when EP A has
detected contamination in a public water supply and the water is likely to be ingested. In exigent
circumstances, the emergency nature of the situation may preclude the full application of the
guidance before steps are taken to abate the harm. On the other hand, some situations that EP A
can address using its imminent and substantial endangerment authorities do not rise to the level
of exigent circumstances; for example, groundwater contamination that is slowly moving toward
a drinking water source or an open dump that may present a threat of groundwater contamination,
combustion, or spread of disease. In those situations, the Region will likely be able to follow the
OECA concurrence process before proceeding with an enforcement action.
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32.

Q: Is the immediate expiration of the statute of limitations an exigent circumstance that
warrants immediate action without full application of the Enforcement. Guidance?

A: 

Yes, the immediate expiration of the statute of limitations may warrant action without full
application of the Enforcement Guidance. Ideally, Agency personnel will proceed in such a
manner that the expiration of the statute of limitations will not be an issue and the process set
forth in the Enforcement Guidance can be fully implemented. However, there may be
circumstances where the statute of limitations will expire imminently and EP A believes that it
can only assure protection of human health or the environment by preserving its legal claims. In
any event, the Enforcement Guidance and all other applicable procedures should be followed to
the extent practicable. The Regions should ensure prompt communication with OECA' s tribal
coordinator and the affected tribal government regarding any actions for which prior consultation
was not possible.

If imminent expiration of the statute of limitations results in filing an action against a tribal
facility before all of the steps identified in the Enforcement Guidance are carried out, EP A should
proceed with compliance assistance and full application of the Enforcement Guidance to the
extent feasible given the progress of the litigation.

33.

Q: Who determines whether exigl!nt circumstances exist?

A: 

Typically, the Region makes the determination based Qn its judgment that exigent
circumstances require immediate action and notifies the tribal coordinator in OECA' s Office of
Civil Enforcement and the tribal government as soon as possible. Where there is time to confer
with OECA (rather than just notify) prior to making the determination that an exigent
circumstance exists, the Region should do so.

34.

Q: What happens after OECA concurs?

A: 

Once EP A has detennined that it is appropriate to initiate an enforcement' action at a tribal
facility, the Region should notify the affected tribe of the impending enforcement action. This
notification should include the specific action to be taken, including the amount of any penalty
and the nature of injunctive relief sought. EP A should proceed with the enforcement action to
ensure that the violations are addressed in a timely manner. Consultation with the tribe should
continue throughout the enforcement process to the extent it is appropriate and consistent with
the tribe's role at the facility. In enforcement matters involving the Department of Justice (DOJ),
EP A should coordinate carefully with DOJ to define the scope and manner of communication
and consultation with the tribe.

35.

Q: 

What should EPA document in the file when proceeding with an act~on under the
Enforcement Guidance?

A: 

Typically, every decision and communication should be documented in the case file. Oral
communication with the affected tribal government or facility manager should be memorialized
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in writing so EP A has a clear timeline of all steps taken to return the facility to compliance.
Correspondence with the facility manager concerning noncompliance should be copied to the
affected tribal government.

VII. Other Questions Concerning Tribal Facilities

36. Q: Does the Enforcement Guidance apply to federal facilities?

A: 

The Enforcement Guidan~e only applies if a federal facility also qualifies as a tribal facility.
Where a federal facility is not a tribal facility, EPA will address noncompliance at federal
facilities in Indian country in the same manner as with federal facilities not located in Indian
country. Where a federal facility is also a tribal facility, such as a school established by the
Bureau of Indian Affairs but managed or operated by a tribe, the Enforcement Guidance applies,
including consultation with the affected tribe regarding appropriate responses to violations at the
facility. Regions may also consult EP A guidance for addressing federal facility noncompliance,
including "The Yellow Book: Guide to Environmental Enforcement and Compliance at Federal
Facilities," February 1999.
Http://www .epa. gOY / compliance/resources/publications/ci vil/federal/yellowbk. pdf.

37.

Q: 

With whom should EPA consult when working with a tribe?

A: 

In consultations concerning tribal interest in a facility and non-compliance at tribal facilities,
EP A should consult with the head of the affected tribal government, such as the tribal chair, or
the duly-designated representatives, in a timely manner. If the tribe has delegated the authority to
work with EP A on environmental compliance to a tribal agency, committee, or individual, then
EP A should document that delegation in the case file and consult with that agency or official asthe 

primary tribal official. Designation of the contact for both EP A and the tribe should occur as
early as possible in the process so as to avoid confusion.

38.

Q: 

When consulting with a tribe pursuant to the Enforcement Guidance, how does EPA
address concerns about the release of confidential information [i.e., confidential business
information, enforcement confidential information, or communications otherwise not
releasable under the Freedom of Information Act (FOIA)]?

A: 

EP A should protect confidential inforination during tribal consultation, whether internal
Agency communications or communications with a private party involved in the enforcement
action. Accordingly, EPA should consult with tribes to the greatest extent practicable without
divulging privileged or confidential information. In certain cases, for example, enforcement
actions brought jointly by EP A and the tribe, EP A has entered into special arrangements to share
information. If such an arrangement is needed, staff should consult their regional. attorneys. In
addition, tribal inspectors who are authorized to conduct Clean Air Act inspections on behalf of
EP A do have access to confidential business information obtained from the facility being
inspected. However, internal Agency communications and documents in an enforcement action
would still be withheld as enforcement confidential.
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ATTACHMENT D 
 
 

“Reaffirmation of Region 6’s Relationship with Tribal Governments” 
(June 11, 2008) 



June 11, 2008 
 
 
MEMORANDUM 
 
 
SUBJECT:  Reaffirmation of Region 6’s Relationship with Tribal Governments. 
 
 
FROM:  Regional Administrator  
 
 
TO:   All Region 6 Employees 
 
The United States has a unique, legal relationship with Tribal governments.  This 
relationship is governed by treaties, statutes, Executive Orders and court decisions.  EPA 
has its own tribal policy that addresses and defines our relationship with our Tribal 
partners in protecting human health and the environment. This partnership has been built 
on mutual respect and the recognition of tribes as sovereigns.  
 
The purpose of the memorandum is to reaffirm our regional commitment to a strong 
partnership with Tribal governments. As with any partner, we must continue to ensure the 
close involvement and consultation with Tribal governments in making decisions that 
affect their land or have tribal implications. In addition, and in the spirit of mutual 
respect, we will follow the tribes’ communication and visitation protocols. There are 65 
Tribes in our Region, and each may have a different protocol. We suggest that you 
contact the Office of Environmental Justice and Tribal Affairs (OEJTA) prior to making 
your initial visit to a tribal nation. We also invite you to take “Working Effectively with 
Tribal Governments” training which you can access online at www.epa/dwoe/soel.  
 
Every EPA employee should reinforce our Agency’s commitment to the government-to- 
government relationship between Federal and Tribal governments. We should also 
continue to recognize Tribal governments as sovereign entities with authority and 
responsibility for their populations and land.  Please help us ensure that our daily 
interactions with Tribal partners reflect this commitment.  
 
Region 6 Elevation Process for EPA and Tribal Governments 
 
Pursuant to the federal trust responsibility and EPA’s Indian Policy, Region 6 is 
committed to building cooperative partnerships with Tribes. As with any relationship, 
misunderstandings and disagreements may arise from time to time.  EPA will seek to 
resolve issues in a timely manner with our tribal partners on a government-to-government 
basis.  The following process is designed to effectively elevate issues through EPA and 
Tribal organizations in an effort to arrive at mutually agreeable solutions.   
 
 



Elevation of an issue will typically follow this process: 
 
1.  An issue is raised by a tribal Environmental Staff or Director to the appropriate EPA 
Project Officer or program staff.  If it cannot be resolved at this level within 15 days, then 
 
2.  The issue will be put in writing by the involved parties. EPA staff will elevate the 
issue to their supervisor(s) and management to seek a solution with Tribe’s 
Environmental Director.  If it cannot be resolved within 30 days, then 
 
3.  The issue will be formally elevated through EPA Senior Staff and senior tribal 
management, with final elevation to the Regional Administrator and the appropriate 
Tribal leader.  Resolution should be accomplished within 30 days. 
 
 
Notes: (a) This elevation process is not applicable in cases of formal enforcement actions 
in which the tribe is a defendant. 
 (b) If an EPA program has an issue with a tribe that needs resolution, program 
staff should contact the Ombudsman for assistance in negotiating with tribal staff.  If it 
remains unresolved after 30 days, the Division Director should work with the OEJTA 
Director to communicate directly with tribal leaders.  Negotiations with tribes should 
incorporate respect for cultural protocols.  These can be determined with the assistance 
of the Ombudsman, Associate Director for Tribal Affairs, and OEJTA Director. 
 
 
     
 
 
 
 
 
 



ATTACHMENT E 
 
 

“Tribal Consultation Policy Statement” 
 



         REGION 6 TRIBAL CONSULTATION POLICY STATEMENT 
  

 Tribal consultation is the process of seeking, discussing, and considering the 
views of federally recognized tribal governments at the earliest time possible in  
EPA Region 6's decision-making process to the fullest extent feasible and permitted by 
law. Tribal consultation is more than providing information about what the agency is 
planning to do and allowing comment. Rather, it is respectful, timely and effective 
interactive communication that results in the open sharing of information, the full 
expression of Tribal and EPA views and the consideration of tribal perspectives in a 
decision making process that demonstrates respect for tribal self-governance and 
sovereignty.  The goal of each tribal consultation shall be to reach mutually agreeable 
solutions.   
 Therefore, it shall be the policy of EPA Region 6 to provide a mechanism for 
consultation that affords tribal leadership access to the Agency's regional leadership.  
This is accomplished first through government-to-government communications by 
officials of appropriate authority, as determined by the Regional Administrator and the 
Tribal Chief/Chairman.  The timeframe and manner of these communications should be 
negotiated between EPA and the Tribe(s), consistent with any national regulations and 
guidance.  (Separate procedures would need to apply in cases of formal enforcement 
actions in which the tribe is a defendant.)  In the case of disagreements, EPA and Tribal 
employees should follow the attached elevation protocol, which will ensure that issues 
are brought to senior officials for decision in a timely manner.  Nothing in the elevation 
protocol would preclude direct communication by a Tribal Chief/Chairman with the 
Regional Administrator.  In addition, where the Region is developing a significant new 
policy or decision affecting Tribes, or where the Tribal Chief/Chairman believes the issue 
so merits, EPA and the Tribe will engage in more formal consultation, involving direct 
face-to-face meetings at a senior level.  
 Understanding that each tribe is unique, tribal governments are not prevented 
from developing their own EPA/Tribal Consultation Policy, Protocol or Guidance and 
submit it for EPA review and concurrence.    
 
 
     
 
 
 
 
 
 
 
 


